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PREFACE. 


When  I  was  at  the  bar  of  the  General 
Court,  there  were  in  the  possession  of  John 
Randolph,  Attorney  General,  three  volumes 
of  MS.  Reports  of  cases  determined  in  that 
court;  the  one  taken  by  his  father,  Sir  John 
Randolph,  a  second  by  Mr.  Barradall,  and 
a  third  by  Hopkins.  These  were  the  most 
eminent  of  the  counsel  at  that  bar,  and 
giye  us  the  measure  of  its  talent  at  that 
day.  All,  I  believe,  had  studied  law  at  the 
Temple  in  En^^land,  and  had  taken  the  de- 
gree of  Barrister  there.  The  volumes  com- 
prehended decisions  of  the  General  Court, 
from  1730  to  1740,  as  well  on  cases  of  Eng- 
lish law,  as  on  those  peculiar  to  our  own 
country.  The  former  were  of  little  value, 
because  the  Judges  of  that  court,  consist- 
ing* of  the  King's  Privy  Counsellors  only, 
chosen  from  among  the  gentlemen  of  the 
country,  for  their  wealth  and  standing, 
without  any  regard  to  legal  knowledge, 
their  decisions  could  never  be  quoted,  either 
as  adding  to,  or  detracting  from,  the  weight 
of  those  of  the  English  courts,  on  the  same 
points.  Whereas,  on  our  peculiar  laws, 
their  judgments,  whether  formed  on  correct 
principles  of  law,  or  not,  were  of  conclu- 
sive authority.  As  precedents,  they  estab- 
lished authoritatively  the  construction  of 
our  own  enactments,  and  gave  them  the 
shape  and  meaning,  under  which  our  prop- 
erty has  been  ever  since  transmitted,  and 
is  regulated  and  held  to  this  day.  These 
decisions,  therefore,  were  worthy  of  pres- 
ervation. With  this  impression,  I  under- 
took to  extract  from  those  volumes  every 
case  of  domestic  character.  They  constitute 
the  earlier  part  of  this  volume. 

During  the  subsequent  period,  which  may 
be  called  that  of  Wythe,  Pendleton,  the 
Randolphs,  Peyton  and  John,    sons  of    Sir 


John,  Mason,  &c.  until  1768,  an  interval  of 
twenty-eight  years,  no  Reports,  I  think, 
were  ever  taken.  At  the  latter  date,  I  be- 
gan to  commit  to  writing  some  leading 
cases  of  the  day,  confining  myself  still  to 
those  arising  under  our  peculiar  laws,  and 
I  continued  to  do  so  until  the  year  1772, 
when  the  Revolution  dissolved  our  courts 
of  justice,  and  called  those  attached  to  them 
to  far  other  occupations.  These  cases  I 
have  added  to  the  former  series. 

I  have  added,  also,  a  Disquisition  of  my 
own  on  the  most  remarkable  instance  of 
Judicial  legislation,  that  has  ever  occurred 
in  English  jurisprudence,  or  perhaps  in 
any  other.  It  is  that  of  the  adoption  in 
mass  of  the  whole  code  of  another  nation, 
and  its  incorporation  into  the  legitimate 
system,  by  usurpation  of  the  Judges  alone, 
without  a  particle  of  legislative  will  having 
ever  been  called  on,  or  exercised  towards  its 
introduction  or  confirmation. 

TH:  JEFFERSON. 


EDITOR'S  PREFACE. 

At  the  suggestion  of  several  professional 
friends,  who  thought  that  the  publication 
of  this  volume  of  Reports,  would  be  gener- 
ally interesting  on  account  of  its  source  and 
the  period  to  which  it  refers,  and  useful 
from  the  explanation  which  many  of  the 
cases  afford,  of  the  peculiar  laws  of  this 
State,  and  of  the  modifications  which  they 
have  undergone,  the  Legatee  of  Mr.  Jeffer- 
son's manuscript  papers,  has  been  induced 
to  give  it  to  the  public.  He  hopes  that  to 
gentlemen  of  the  bar,  particularly  in  Vir- 
ginia, it  may  not  be  altogether  unaccept- 
able. 
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DBTKRMINBD    IN    THE 

General  Court  of  Virginia. 


Marston  v.  Parish. 

April,  1780. 

DetlBae— When  It  Lie*.*— To  support  an  action  of 
detinue  the  things  demanded  must  be  certain,  as 
in  debt. 

Wlll5-Devl«e  to  •  Child  In  Ventre  Sa  Here— Effect 
Where  No  Child  Is  Bom.— Wbere  a  testator  makes 
a  devise  to  a  child  of  which  he  believes  his  wife  Is 
enceinte,  and  no  child  is  born,  such  devise  is 
void,  and  the  property  vests  in  the  wife  to  whom 
the  residue  of  the  estate  is  given. 

Seme— 5une.— A  devise  to  a  child  in  ventre  sa  mere 
Is  a  contingent  devise. 

John  Williams  ivas  possessed  of  two  negro 
boys,  Arthur  and  Billy,  and  two  negro 
women,  Dinah  and  Nanny,  and  made  his 
last  will  the  22nd  of  April,  1713.  He  willed 
his  negroes,  and  all  other  goods  and  chat- 
tels, to  be  valued  and  appraised,  and  equally 
divided  between  his  wife  and  three  chil- 
dren, and  that  his  wife  should  keep  his 
children's  estates  till  they  came  of  age; 
and  died  soon  after  making  his  will.  After 
his  death,  the  negro  woman  Nanny,  had 
two  children,  Obey  and  James,  and  the 
negro  woman  Dinah,  had  a  child  named 
Essex.  Anthany,  the  widow,  married  John 
Marston,  who,  supposing  his  wife  to  be 
with  child,  by  his  will  dated  the  first  day 
of  December,  1719,  devised  these  negroes, 
viz.  Arthur,  Will,  Nancy,  Essex,  Obey, 
and  James,  to  the  child  his  wife  was  en- 
sient  of,  and  gave  all  the  residue  of  his 
estate,  real  and  personal,  to  his  wife  and 
her  heirs  for  ever,  she  paying  his  debts,  and 
the  orphans'  estates  in  his  hands;  and  died 
soon  afterwards.  But  his  wife  did  not 
prove  with  child,  and  the  widow  is  married 
to  her  third  husband.  Parish,  the  defend- 
ant, and  none  of  Williams's  children  are  of 
age,  and  the  plaintiff  as  heir  at  law  to 
Marston,  the  second  husband,  hath  brought 
an  action  of  detinue,  for  Arthur,  Will, 
Essex,  Obey  and  James,  which  are  properly 
Williams's  estate,  and  for  Nancy,  which  was 
Marston 's  proper  estate. 

The  plaintiff,  as  to  the  negroes  that  were 
Williams's,  cannot  maintain  an  action  of 
detinue,  for  by  the  will  of  Williams,  they 
were  to  be  equally  divided  between  his  wife 
and  children,  and  until  her  part  is  ascer- 
tained by  a  partition,  it  is  uncertain  which 
of  them  is  hers.  Therefore,  supposing  her 
part  vested  in  Marston,  her  second  husband, 
and  that  it  descended  to  the  plaintiff  as  his 

•See  monos^raphic  note  on  "Detinue  and  Replevin" 
appended  to  Hunt  v.  Martin.  8  Gratt  578. 


heir  at  law,  the  plaintiff  must  know 
2  which  of  the  negroes  are  his,  to  *sup- 

port  this  action ;  for  in  detinue,  the 
things  demanded,  must  be  certain,  as  in 
debt.  But  there  is  a  stronger  objection, 
and  that  is,  to  the  plaintiff's  right  to  the 
thing  demanded  upon  the  will  of  his 
brother.  The  devise  to  the  child  in  ventre 
sa  mere  never  vested,  because  no  child  was 
born,  but  was  for  that  reason  void,  and 
whatever  was  intended  to  have  been  given 
to  this  child  if  it  had  been  born,  by  law 
vested  in  the  wife,  to  whom  the  residue  of 
the  estate  was  given.  A  residuary  legatee, 
is  in  loco  heredis  and  universal  successor 
to  the  testator,  and  must  have  every  thing 
that  is  not  given  away  by  the  will.  Here 
was  only  an  intention  to  give,  but  no  gift 
for  want  of  a  person  to  take.  Though  in 
the  case  of  Sprigg  and  Sprigg,  2  Vern. 
394,  it  was  admitted,  that  in  the  devise  of 
the  residue  of  a  personal  estate,  if  the  leg- 
atee was  dead  at  the  time  of  making  the 
will,  the  residuary  legatee  shall  not  have 
the  benefit  of  that  legacy,  and  that  it  should 
not  fall  into  the  residue,  because  nothing 
was  intended  to  pass  by  that  devise  but  the 
residue,  after  that  and  other  legacies  paid. 
Yet  the  principal  case  there,  was  for  a  leg- 
acy to  Thomas  Sprigg,  if  he  came  from 
beyond  sea,  and  the  Lord  Keeper  was  of 
opinion,  that  the  devise  being  contingent, 
and  on  a  condition  precedent,  which  never 
happened,  was  as  if  never  given,  and  the 
residuary  legatees  should  have  the  benefit 
of  that  legacy.  So  here  the  case  of  a  de- 
vise in  ventre  sa  mere  is  a  contingent 
devise,  fot  in  reality  the  woman  was  not 
with  child,  and  the  intent  of  the  testator 
appears  plainly  to  be,  that  his  wife  should 
have  all  his  estate  if  there  was  no  child, 
taking  notice  of  nobody  but  his  wife,  and 
the  child  he  supposed  she  went  with.  And 
there  is  a  great  deal  of  reason  and  justice 
she  should  have  it.  For  all  the  negroes 
except  one,  came  by  her,  and  she  is  charge- 
able with  all  his  debts  and  the  estates  of 
the  orphans,  out  of  the  residuary  estate. 

The  court  were  of  opinion  that  the  plain- 
tiff had  no  right  to  recover  the  five  negroes 
that  were  Williams's,  and  that  the  plain- 
tiff should  recover  the  negro  that  was  Mar- 
ston's,  as  his  heir  at  law. 

Reported  by  Sir  John  Raudolph. 


Edmonds  v.  Hughes. 

April,  1730. 

Staves  In  Remainder— Validity.— Richard    Alderson 


JEFFERSON. 


ViKGiNiA  REPORTS,  Annotated. 
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belnfiT  possessed  of  several  slaves,  made  bis  last 
will  and  testament  in  these  words:  "My  will  is. 
that  Margaret  my  wife,  shall  be  sole  possessor, 
and  disposer  of  what  estate  it  hath  pleased 
Almlfirhty  God  to  endue  me  withal,  during  her 
life."  etc.  And  by  a  subsequent  clause  he  srave  to 
his  son  Richard  his  whole  estate,  chattel  and  chat- 
tels. Held,  that  the  remainder  of  the  slaves 
(which  were  chattels  at  the  time  of  the  testator's 
death)  is  a  good  remainder  to  the  son. 

The  special  verdict  in  this  case  is  very 
imperfect  and  uncertain,  so  that  no  title 
in  the  plaintiff  can    be    collected   from   it. 

But  the  case  is  thus. 
3  *Richard  Alderson  was  possessed  of 

several  negroes  in  the  declaration 
mentioned,  and  made  his  last  will  and 
testament  (dated  the  15th  of  September, 
1695)  in  these  words,  *My  will  is,  that 
Margaret  my  wife,  shall  be  sole  possessor, 
and  disposer  of  what  estate  it  hath  pleased 
Almighty  God  to  endue  me  withal,  during 
her  life,  providing  she  keep  herself  unmar- 
ried, or  in  case  she  do  marry  again,  that 
she,  nor  her  husband,  or  any  person  or 
persons  in  their  behalf,  by  any  means  or 
instruments  to  embezzle  or  make  waste  of 
the  said  estate,  to  any  indemnity  to  my 
children.*  Then  by  another  clause,  he 
gives  his  whole  estate,  chattel  and  chattels, 
to  his  son  Richard,  please  God  he  lives, 
&c.  Margaret,  after  her  husband's  death, 
married  the  plaintiff  who  carried  off  several 
of  the  slaves,  and  as  it  is  said,  married  one 
of  them,  and  had  several  children  by  her. 
Margaret  died,  and  Richard  Alderson  the 
son,  took  the  negroes  in  the  declaration 
mentioned,  and  sold  them  to  the  defendant. 
And  the  question  will  be  whether  the  re- 
mainder of  the  negroes  (which  were  chat- 
tels at  the  time  of  the  testator's  death)  first 
given  to  Margaret  for  life,  be  a  good  re- 
mainder to  Richard ;  and  I  think  clearly 
that  it  is.  The  devise  that  his  wife  should 
be  sole  possessor  of  his  estate  during  her 
life,  if  it  had  gone  no  further,  would  have 
been  construed  as  to  chattels,  no  more  than 
the  devise  of  the  use,  and  in  that  case, 
without  doubt,  a  remainder  might,  by  the 
rules  of  law,  be  limited  over.  But  where 
he  goes  on  and  says,  she  shall  be  sole  pos- 
sessor and  disposer  of  every  part  of  his 
estate  during  her  life,  it  may  be  a  question 
whether  it  be  not  the  same  as  if  he  had 
given  his  estate  to  his  wife  for  life,  re- 
mainder over.  And  admit  it  to  be  so,  yet 
the  remainder  will  be  good,  and  Richard 
had  a  good  right  to  the  negroes  after  his 
mother's  death.  There  is  a  difference  taken 
in  the  old  books :  where  the  thing  itself  is 
devised,  a  devise  over  is  void,  but  where 
only  the  use  is  devised  to  one  for  a  certain 
time,  is  it  otherwise;  and  the  principal 
case  to  this  purpose  is  37  H.  6;  36  Bro. 
Abr.  title  devise  pi.  13,  upon  which  several 
other  resolutions  have  been  built,  viz. 
Plowd.  521;  C.  Owen  33;  Marsh.  Rep.  106. 
But  these  authorities  are  certainly  too  rigid 
in  the  case  of  a  will,  where  a  construction 
ought  to  be  made  as  far  as  the  law  will 
admit,  that  the   intention    of   the   testator 


may  take  place ;  for  a  man  upon  his  death 
bed  being  supposed  to  be  inopsconsilii,  the 
Judges  will  so  expound  his  words,  that  the 
whole  will  may  stand  and  take  effect. 
And  as  to  the  case  here,  of  later  times,  it 
has  often  been  resolved  upon  a  great  debate 
contrary  to  the  old  books,  and  at  this  day 
the  law  is  not  so  strict  as  it  was  formerly 
taken  to  be  in  the  disposition  of  personal 
chattels.     For    instance,    in    the    case    of 

Catchmay   and   Nicholas,   anno  1673, 
4  where  one  devised  all    his  *estate    to 

his  sister  during  her  life,  and  after 
her  decease  he  gave  four  hundred  pounds  a 
piece  to  his  four  nieces,  which  estate  con- 
sisted of  personal  things,  there  it  was  in- 
sisted that  the  legacy  to  the  nieces  was 
void,  it  being  the  devise  of  the  remainder 
of  a  personal  thing  after  the  death  of  an- 
other, to  whom  it  had  been  already  given. 
The  Master  of  the  Rolls  referred  this  point 
to  Justice  Kllis  for  his  opinion,  which  was, 
that  the  remainder  was  good,  and  it  was  so 
decreed  at  the  Rolls,  and  upon  an  appeal  to 
the  Lord  Keeper,  the  decree  was  affirmed. 
See  Lord  Nottingham's  reports,  1,  16,  for 
the  first  devise  being  construed  a  trust. 
Sir  Thomas  Charges'  case,  anno  1691. 
Nelson,  the  old  Duke  of  Albemarle,  devised 
his  jewels  and  plate  to  his  wife  for  life, 
and  afterwards  to  his  son  Christopher, 
which  was  a  plain  devise  of  a  chattel  per- 
sonal with  a  remainder,  and  the  Master  of 
the  Rolls  held,  this  should  be  construed  a 
devise  of  the  use  of  the  jewels,  in  order  to 
support  the  will  and  intention  of  the  tes- 
tator. S.  C.  is  reported,  2  Vern.  245,  and 
the  Lord  Chancellor  decreed  accordingly, 
and  the  remainder  to  the  young  Duke  was 
held  good.  In  the  case  of  Hide  and  Perret, 
2  Vern.  331,  the  plaintiff's  father  devised 
to  his  wife  all  his  household  goods  in  his 
dwelling  house  at  Hoddesden,  during  her 
natural  life,  and  after  her  decease,  to  his 
son  Joseph,  and  the  question  was,  whether 
the  devise  over  of  these  chattels,  was  good 
or  not.  The  Lord  Keeper  held,  that  the 
devise  over  was  good,  ror  as  to  the  personal 
chattels,  the  civil  and  common  law  is  con- 
sidered, and  there  the  rule  is,  where  per- 
sonal chattels  are  devised  for  a  limited 
time,  it  shall  be  intended  the  use  of  them 
only,  and  not  the  devise  of  the  thing  itself, 
and  therefore  allowed  the  remainder  over 
to  be  good.  These  cases  were  determined 
upon  solemn  arguments,  and  are  conform- 
able to  the  resolutions  in  several  other 
cases  cited  in  the  reports.  They  come  up 
expressly  to  the  case  at  bar,  and  there  can 
be  no  question,  but  according  to  them, 
Richard  had  a  good  right  to  the  negroes 
now  in  question. 
And  it  was  adjudged  for  the  defendant. 
Reported  by  Sir  John  Randolph. 


5  *Tucker  v.  Sweny. 

April,  1731. 
Debts  off  Decedent*— Liability  of  Increase  of  Slaves.— 

NotwithHtandlnfiT  the  act  makinfir  slaves  real  estate, 


♦See  monofirraphlc    note  on  "Debts  of  Decedent" 
appended  to  Shores  v.  Wares,  1  Rob.  1. 
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sucb  slaves  and  their  increase  are  liable  to  satisfy 
a  Judgment  obtained  asrainst  the  executors  of  the 
debtor. 

The  case.  Mr.  Richard  Dandridge  recov- 
ered judgment  against  the  executors  of 
Nicholas  Curie  for  ;f507.  Curie  died  pos- 
sessed of  several  slaves,  and  of  those  slaves 
after  his  death,  there  was  a  considerable 
increase.  Mr.  Dandridge  took  out  a  fieri 
facias,  which  was  served  upon  several  of 
the  slaves  which  Curie  died  possessed  of, 
and  likewise  upon  several  of  the  negroes 
born  after  his  death,  and  the  question  is, 
whether  the  increase  of  the  negroes  may 
be  taken  to  satisfy  this  judgment;  and  it 
was  held  clearly  they  may.  Negroes,  not- 
withstanding the  act  making  them  real 
estate,  remain  in  the  hands  of  the  executors 
by  that  act  as  chattels,  and  as  such,  do 
vest  in  them  for  payment  of  debts.  So  that 
in  this  case,  they  are  considered  no  other- 
wise than  as  horses  or  cattle,  and  there  is 
no  doubt  but  the  increase  of  any  living 
creature,  after  the  death  of  the  testator, 
are  looked  upon  as  a  part  of  his  estate,  and 
are  liable  to  be  taken  for  his  debts. 

The  authority  for  this  is  Went  worth  83, 
and  it  was  so  adjudged  by  the  Court. 

Reported  by  Sir  John  Randolph. 


Waddy  V.  Sturman  &  al. 

April,  1731. 

Wlll»— Constmctlon.— A  testator  by  his  will  srives  to 
his  son  John  certain  legacies,  and  to  his  son 
Thomas  certain  other  les^acies,  and  then  says:  'My 
will  is.  that  if  the  said  John  or  Thomas  shoald  die 
without  issue,  that  then  whatsoever  is  bequeathed 
to  them  the  sarvivor  shall  have  to  him  and  his 
heirs  and  assig^ns.'  Held,  that  the  remainder 
was  GTood  and  vested  in  John  when  he  sarvlved 
Thomas,  who  died  without  issue. 

St«tntes~Coiistriictloii.-The  statute  of  Henry  IV. 
was  never  intended  to  take  away  the  jurisdiction 
of  the  court  of  chancery,  and  if  it  did,  that  statute 
cannot  be  carried  further  In  equity  than  at  law. 
and  no  judfirment  by  that  statute  can  bar  any  but 
those  who  were  parties  to  the  judgment 

Statute  of  Limitations— AppHcatlon  to  Leiraciej.— The 
statute  of  limitations  is  likewise  no  bar  in  this 
case,  because  it  is  a  suit  for  a  legacy,  and  a  legacy 
is  not  within  that  statute. 

The  case.  John  Jordan  being  possessed 
of  a  very  considerable  personal  estate,  suffi- 
cient to  pay  all  nis  debts,  with  an  overplus, 
by  his  last  will  and  testament  in  writing, 
bearing  date  the  6th  day  of  February  1693, 
gives  several  legacies  to  his  sons-in-law, 
John  Spence  and  Thomas  Spence  (who  were 
brothers)  in  this  manner.  *I  give  to  my 
son,  John  Spence,  twenty-five  pounds  ster- 
ling, to  be  laid  out  in  negroes,  to  be  deliv- 
ered to  him  upon  the  day  of  his  marriage, 
also  four  cows,  &c.  Item,  I  give  to  my 
son,  Thomas  Spence,  two  negroes  Mingo 
and  Peggy,  to  be  delivered  at  the  day  of 
bis  marriage,  and  ten  head  of  cattle,  &c. 
But  my  will  is,  that  if  the  said  John  or 
Thomas  should  die  without  issue,  that  then 
whatsoever  is  bequeathed  to  them,  the  sur- 


vivor shall  have  to   him   and  his  heirs  and 
assigns.'     The  two  negroes  were   de- 
6  livered  to   Thomas,  *by  Dorcas   Jor- 

dan, the  testator's  wife  and  executrix,  ■ 
and  he  possessed  them  during  his  life,  and 
died  without  issue  in  the  life-time  of  John, 
who  had  the  negroes  in  possession  and  died, 
leaving  only  one  child  (the  complainant 
Waddy 's  wife).  After  John  Spence's 
death,  Dorcas  Jordan  brought  an  action 
of  trespass  in  the  General  Court,  against 
Lawrence  Pope  and  his  wife,  who  was  the 
widow  of  John  Spence,  for  recovering 
Mingo  and  Peggy  and  a  child  that  was  born 
of  her;  and  obtained  a  judgment  accord- 
ingly the  23rd  of  October  1700,  against  the 
defendants;  the  complainant  Jane,  being 
at  that  time  about  two  years  old.  After  the 
judgment,  the  negroes  were  taken  by  exe- 
cution, and  sold  or  disposed  of  by  Dorcas 
Jordan,  and  are  now  with  their  increase  in 
the  possession  of  a  person  in  Maryland; 
and  the  complainants  have  exhibited  their 
bill  against  the  defendants,  executors  of 
the  last  will  and  testament  of  John  Stur- 
man, who  was  the  surviving  executor  of 
Dorcas  Jordan,  and  the  end  of  the  bill  is  to 
recover  the  value  of  these  negroes,  with 
interest,  out  of  the  estate  of  Dorcas, 
which  came  to  the  hands  of  the  defend- 
ant's testator.  They  severally  pleaded  the 
act  of  parliament,  made  in  the  fourth 
year  of  the  reign  of  Henry  IV.,  and 
the  act  of  limitation  made  in  Virginia, 
anno  1705  in  bar  to  the  bill,  and  have  an- 
swered that  John  Sturman  acted  jointly 
with  other  executors,  that  they  paid  all  the 
debts  and  legacies,  that  they  do  not  know 
that  any  part  of  the  estate  came  to  his 
hands  separately  from  the  other  executors. 
But  they  believe  no  part  of  it  remained  in 
his  hands  at  the  time  of  his  death,  the  res- 
idue of  the  estate  being  divided  and  dis- 
tributed according  to  the  will,  and  as  to  the 
judgment,  they  believe  there  was  no  fraud 
or  covin  in  the  obtaining  it,  but  that  it 
was  fairly  given  upon  the  justice  and 
merits  of  the  cause.  And  that  several  of 
the  increase  of  these  negroes,  which  were 
recovered  by  the  judgment,  were  disposed 
of  by  the  will  of  Dorcas  and  delivered  ac- 
cordingly: vide  the  answer  as  to  this.  The 
?uestion  is,  whether  the  complainant 
Waddy's  wife)  hath  any  right  to  demand 
those  negroes,  or  the  value  of  them,  by  the 
words  of  Jordan's  will,  and  if  she  has,  then 
whether  the  judgment,  by  the  statute  of 
Henry  IV.  or  the  act  of  limitation  shall  bar 
that  right.  As  to  the  complainant's  right 
to  the  legacy,  given  in  remainder  to  her 
father  after  the  death  of  Thomas,  I  think 
it  is  clear  and  the  remainder  good,  for 
though  the  law  doth  not  allow  the  re- 
mainder of  a  chattel  (as  negroes  were  then) 
to  be  limited  after  dying  without  issue, 
generally,  yet  in  a  will,  if  a  man  give  a 
a  chattel  to  one,  and  if  he  die  without  issue 
within  a  short  time,  as  the  compass  of  one 
life,  remainder  to  another,  that  remainder 
is  good.  It  is  true  in  the  construction  of 
the  words  (dying  without  issue),  a  man 
is    said   to   die    without     issue    when    his 


JEFFERSON 


Virginia  Rsports,  Annotatbd. 


7-8 


7  posterity  *fail8,    if  it   be   a    hundred 

years  after  his  death,  but  in  common 
parlance,  or  according  to  the  vulgar  accep- 
tation, a  man  is  said  to  die  without  issue 
when  he  leaves  no  issue  at  his  death.  And 
wherever,  by  the  words  of  a  will,  the  vulgar 
acceptation  can  take  place,  law  and  equity 
will  construe  it  so  as  not  to  frustrate  the 
testator's  intent.  So  in  this  case,  the  tes- 
tator plainly  intended  that  if  Thomas  died 
without  issue  in  the  life-time  of  John, 
then,  and  not  otherwise,  his  legacy  should 
go  to  John ;  therefore  the  remainder  was 
good  and  vested  in  John  when  he  survived 
Thomas.  So  is  the  case  of  Pinbury  and 
Elkin,  2  Vern.  766,  768,  where  chattels  were 
devised  to  one,  and  if  he  died  without  issue 
after  her  decease,  to  another,  it  was  held 
by  the  Lord  Chancellor,  that  the  words 
(after  her  decease)  shewed  the  testator's 
intent  to  be,  that  if  she  left  no  issue  living 
at  her  death,  the  remainder  should  take 
place,  and  therefore  decreed  accordingly ; 
but  if  the  remainder  was  not  good,  the 
whole  property  vested  in  Thomas,  and  then 
we  claim  as  next  of  kin.  Then  consider 
the  right  Dorcas  had  to  recover  these  ne- 
groes. It  is  admitted  in  the  case,  that  she 
delivered  them  to  Thomas,  and  after  that 
Ahe  had  no  right  to  demand  them  again, 
not  even  for  the  payment  of  debts.  But  the 
property  absolutely  vested  in  Thomas  upon 
the  assent  and  delivery.  So  is  the  case  of 
Noel  and  Robinson.  1  Vern.  90;  2  Vent. 
358.  Now  as  to  the  matter  of  the  pleas,  the 
statute  of  Henry  IV.  was  never  intended  to 
take  away  the  jurisdiction  of  the  Court  of 
Chancery,  as  appears  upon  the  case  stated 
upon  that  statute  and  the  arguments  upon 
it,  at  the  end  of  the  1st  Cha.  Rep. ;  but  if 
it  did,  that  statute  cannot  be  carried  farther 
in  equity  than  at  law,  and  no  judgment 
by  that  statute  can  bar  any  but  those  who 
were  parties  to  the  judgment.  So  is  the 
case  of  Lock  and  Norborn,  3  Mod.  141.  As 
to  the  statute  of  limitations,  that  is  like- 
wise no  bar  in  this  case,  because  it  is  a 
suit  for  a  legacy,  and  a  legacy  is  not  within 
that  statute :  between  Parker  and  Ash,  1 
Vern.  256,  by  the  Lord  Chancellor.  Now 
we  have  a  right,  and  are  not  barred  by 
either  of  these  statutes.  We  can,  by  the 
rules  of  equity,  pursue  the  estate  of  the 
testator,  John  Jordan,  or  his  executrix 
Dorcas,  into  whose  hands  soever  it  shall 
come.  So  is  the  case  of  Nicholson  and 
Sherman,  Cha.  Cas.  57.  And  if  the  execu- 
tors of  the  surviving  executor  of  Dorcas 
have  nothing  in  their  hands,  and  it  be  true 
that  her  estate  was  delivered  to  several  leg- 
atees of  her  will,  we  must  make  them 
parties  to  the  bill  and  bring  them  to  an- 
swer. 

was  decreed   accordingly   by   the 


exclude    the  plaintiff  from  an  appeal,  etc.,  but 

the  defendant  only. 

The  plaintiff  brought  an  action  upon  the 
case  in  Essex  County  Cotfrt  for  forty  shil- 
lings, won  upon  a  horse  race,  and  had  a 
verdict  in  his  favor.  In  arrest  of  judg- 
ment, it  was  objected,  that  the  plaintiff 
ought  to  have  sued  by  way  of  petition  upon 
the  act  of  1  Geo.  2,  for  recovering  of  small 
debts,  and  for  this  reason  judgment  was 
stayed,  and  the  plaintiff  ordered  to  pay 
costs.  And  now  I  moved  for  a  writ  of 
error.  The  doubt  was,  whether  it  could  be 
allowed,  the  principal  debt  being  under 
five  pounds,  and  no  appeal  or  supersedeas 
ought  to  be  granted  by  the  act  of  1  Geo.  2. 
I  insisted  that  the  act  did  not  mention  writs 
of  error,  and  that  the  subject  was  entitled 
to  them  of  common  right.  But  the  Court 
seemed  to  incline,  that  writs  of  error  were 
within  the  act:  however,  a  writ  of  error 
was  allowed  upon  the  authority  of  Spots- 
wood  and  Harrison  in  this  Court,  in  which 
the  Court  came  to  a  solemn  resolution,  that 
the  act  did  not  intend  to  exclude  the  plain- 
tiff from  an  appeal,  &c.  but  the  defendant 
only,  see  act  C.  3,  S.    44. 

Reported  b3'  Edward  Barradall,  Esq. 


And  it 
Court. 


Reported  by  Sir  John  Randolph. 


8  *Reeves  v.  Waller. 

October,  1783. 
Appeals*— Act  lor  Recovering  Small  Debts.— The  Act 

of  1  Geo.  2.  for  recoverinsr  small  debts,  does  not 

•See  monographic  note  on  "Appeals." 


The  Kingv.  Moore. 

October.  1733. 

Evidence— Witnesses  -Competency.— Upon  an  infor 
mation  asrainst  the  defendant  upon  the  Act  of  5  & 
6  Geo.  2.  laylnsr  a  dutj'  upon  slaves,  for  not  trans- 
mlttlnfiT  to  the  collector  of  duties,  a  list  of  the 
slaves  imported  and  sold  by  him,  the  defendant 
offered  as  witnesses  the  master  and  steward  of 
the  ship,  to  which  it  was  objected  that  they  were 
incompetent  as  parties  Interested,  since  they  had 
slaves  of  their  own  on  board.  Hei.d.  this  was  no 
objection,  since  if  two  are  concerned  in  a  trespass 
and  one  Indicted,  the  other  may  be  a  witness  for 
or  agrainst  him. 

Statutes  -Construction  -  importation— What  Consti- 
tutes.—The  act  was  passed  about  four  in  the 
afternoon  of  July  1st,  1732.  Defendant's  ship 
came  to  anchor  about  two  leag^ues  from  shore 
without  the  capes  on  the  day  of  its  passasre,  and 
came  within  the  capes  about  noon  of  the  same 
day,  and  anchored  about  eigrht  in  the  evenlnfir. 
Held,  that  there  beinarno  defined  port  limits  as  In 
England,  this  constituted  an  importation,  and 
defendant  was  not  within  the  statute. 

An  information  was  brought  against  the 
defendant  upon  the  act  5  and  6  Geo.  2,  lay- 
ing a  duty  upon  slaves,  for  not  transmit- 
ting to  the  collector  of  the  duties,  a  list 
of  the  slaves  by  him  sold,  imported  in  the 
ship  A.  The  defendant  offered  as  wit- 
nesses, the  master  and  steward  of  the  ship, 
to  whom  Mr.  Attorney  objected,  as  parties 
interested,  having  slaves  of  their  own  on 
board ;  but  the  Court  seemed  to  think  it  no 
objection,  and  said  at  the  bar,  if  two  are 
concerned  in  a  trespass  and  one  is  indicted, 
the  other  may  be  a  witness  for  or  against 
him.  And  by  Sir  John  Randolph,  if  one  is 
sued  for  any  matter  for  which  another  is 
also  chargeable,  that  other  person  may  be 
a  witness.  The  jury  found  a  special  ver- 
dict, that  the  act  was  passed  July  1st,  1732, 
10 
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about  four  in  the  afternoon,  and  the  ship 
came  to  an  anchor  off  Back  river  the  said 
first  of  July,  about  two  leagues  from  the 
shore,  came  into  the  capes  about  twelve,  and 
came  to  an  anchor  between  seven  and 
eight,  and  could  have  got  up  to  York  if  they 
had  had  a  pilot.  On  the  second  of  July  got 
into  the  mouth  of  York,  on  the  third 
9  to  Yorktown,  *and  entered  the    fifth. 

Two  questions  were  made  upon  the 
verdict.  1.  Whether  the  da}'  of  passing  the 
act  was  exclusive  or  inclusive.  2.  Whether 
this  was  an  information.  The  words  of  the 
act  are,  'From  and  after  the  passing  of 
this  act,  there  shall  be  paid,  &c.  for  all 
slaves  imported  or  brought  into  this  colony 
and  dominion  for  sale,  &c.'  As  to  the  first, 
for  the  King,  it  was  insisted,  there  could 
be  no  fraction  of  a  day,  and  the  act  being 
passed  the  first  of  July,  that  whole  day 
must  be  included;  and  Clayton's  case,  5 
Rep.  1,  was  cited.* 

Hopkins,  for  the  defendant,  agreed  there 
was  no  fraction  of  a  day,  but  insisted  the 
day  of  passing  the  act  was  excluded,  and 
consequently  this  importation  was  before 
the  act,  and  cited  Clayton's  casesupfa,  and 
the  case  in  Dyer,  5  Eliz.  218,  there  cited, 
which  seemed  to  be  in  point.  As  to  the 
second,  I  insisted  for  the  King,  that  the 
place  where  the  ship  anchored  the  1st  of 
July  was  not  within  any  port,  and  so  no 
importation.  To  which  it  was  answered, 
there  are  no  ports  laid  out  here  as  in  Eng- 
land, and  that  coming  within  the  capes, 
with  an  intent  to  come  straight  to  Vir- 
ginia, is  an  importation. — Judgment  for 
the  defendant. 

Vide  Hopkins's  argument,  in  Libro. 
Parso.  84,  2  H. 

Reported  by  Edward  Barradall,  Esq. 


10 
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The   King  v.  McOlanahan. 
October,  1788. 
ComnissloiMitiiuir-What  Constitutes. 

The  case  was :  The  defendant  was  the 
first  of  three  recommended  by  the  county 
court;  a  blank  commission  was  sent  up  to 
the  clerk  of  the  county  court,  under  the 
seal,  with  directions  from  Mr.  Robertson 
to  offer  the  commission  to  the  defendant, 
and  if  he  refused,  to  put  in  the  name  of 
the  next  person  recommended.  Defendant 
refused  before  the  county  court,  and  the 
commission  was  filled  up  with  the  name  of 
another;  and  whether  the  defendant  was 
liable  to  the  penalty  of  the  act,  was  the 
question.  The  words  of  the  act  are,  *that 
every  person  hereafter  commissionated  to 
be  sheriff,  and  refusing,  shall  forfeit,'  &c. 
In  this  case  the  defendant  never  was  com- 
missionated; his  name  was  never  in  the 
commission,  and  so  not  within  the  act. — 
Judgment  for  the  defendant. t 

Reported  by  Edward  Barradall,  Esq. 


♦HoU*a  opinion  also  cited.  Rob.  How's  case,  2  Salk. 
825:  Lord  RocUnffbam  v.  Oxendem,  2  Salk.  578. 

tit  was  said,  tbe  practice  of  sen  diner  out  blank 
C4>mmissions  under  the  seal,  was  of  dansrerous  con- 
'teqnence,  and  it  was  not  safe  for  any  man  to  fill 
them  up. 


April.  1785. 

Slaves— Value  of— At  What  Time  Considered— Case  at 
Bar. 

In  this  case  a  question  was  made,  whether 
a  slave  given  by  an  intestate  in  his  life- 
time to  a  younger  child,  should  be  taken  at 
the  value  he  was  when  given,  or  the  value 
at  the  testator's  death.  Et  per  tot  cur.  at 
the  value  when  given,  et  recte  opinor. 
Thomas  Randolph  and  Hopkins  contra. 

Reported  by  Edward  Barradall,  Esq. 


Darby  v.  Stringer. 
April.  1735. 
Evidence— L4ipsc  of  Lands. 

Petition  for  land  granted  in  1669,  as 
lapsed  for  want  of  seating  upon ;  slight 
proof  of  a  seating  many  years  ago,  though 
no  appearance  of  it  now.  Adjudged  the 
land  was  saved. 

Reported  by  Edward  Barradall.  Esq. 


Waddill  V.  Chamberlayne. 

April,  1786. 

Deceit— Sale  of  Slave— Incurable  Disease.— An  action 
of  deceit  will  lie  for  tbe  sale  of  a  slave  who  has 
an  incurable  disease. 

The  plaintiff  declares  that  the  defendant 
clandestinely  and  deceitfully  sold  him  a 
slave,  for  a  great  price,  to  wit,  twenty- five 
pounds,  knowing  the  said  slave  at  the  time, 
and  for  a  long  time  before,  labored  under 
an  incurable  disease,  not  discovered  by  the 
plaintiff,  and  was  of  no  value. 

There  is  a  verdict  for  the  plaintiff,  and  I 
have  moved  an  arrest  of  judgment  that  this 
action  will  not  lie  without  warranty.  This 
is  an  action  upon  the  case  in  nature  of 
deceit,  and  such  actions  I  agree  will  lie  in 
some  cases,  but  not  in  this:  the  charge 
here  is  no  more  than  selling  a  thing  of 
small  value  for  a  great  price,  not  discover- 
ing the  defects;  and  however  inconsistent 
this  may  be  with  natural  justice,  it  is  tol- 
erated by  the  universal  consent  of  man- 
kind, where  buying  and  selling  is  used. 
The  principal  advantage  in  the  waj*  of 
commerce  is  to  sell  dearer  than  you  buy ; 
and  so  as  to  the  goodness  or  quality  of  a 
commodity,  the  law  has  left  it  at 
11  large  *pretty  much  to  the  conscience 
of  the  seller,  who  too  often  takes 
advantage  of  the  buyer's  ignorance.  The 
law  has  provided  a  guard  against  those  im- 
positions, to  those  who  are  prudent  enough 
to  make  use  of  it;  that  is,  a  warranty  from 
the  vendor  of  the  goodness,  value,  &c.  But 
without  such  warranty  no  action  will  lie 
for  any  little  fraud  or  over-reaching,  in 
the  value  or  goodness  of  the  thing  sold. 
But  in  such  case  the  rule  is  caveat  emptor, 
and  if  the  law  was  otherwise  there  would 
be  no  end  to  actions ;  but  every  contract, 
almost,  in  buying  and  selling,  might  pro- 
duce one.  There  is  no  rule  in  law  perhaps 
more    universally    known    than    this;  it  is 
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in  every  one* 8  mouth,  what  frauds  are 
practised  every  day  in  the  sale  of  horses ;  yet 
I  never  heard  of  an  action  brought  without 
warranty.  No  man  thinks  himself  obliged 
to  discover  the  defects  of  the  thing  he  sells, 
and  unless  the  buyer  is  prudent  enoagh  to 
exact  a  warranty,  I  take  it  he  is  without 
remedy.  I  will  not  deny  but  there  are 
some  instances*  where  an  action  will  lie 
for  deceit  in  a  sale,  without  express  war- 
ranty, as  where  it  is  a  thing  unlawful  in 
itself,  as  the  selling  of  bad  victuals.  9 
H.  6,  53;  C.  11;  E.  4,  6;  C.  Rol.  91;  Cro.  Ja. 
197,  470.  But  the  reason  given  in  all  these 
cases  is,  that  it  is  prohibited  by  law  to  sell 
bad  victuals,  which  proves  the  action  would 
not  lie  but  for  that  reason.  So  if  I  sell  a 
thing,  affirming  it  to  be  mine  when  it  is 
another's;  this  affirmation  amounts  to  a 
warranty,  if  I  am  in  possession,  otherwise 
not.  Medina  v.  Stoughton,  1  Salk.  210. 
So  are  divers  other  casesf  which  prove 
there  must  be  either  an  express  warranty, 
or  something  that  amounts  to  it  in  con- 
struction of  law,  and  it  is  evident  from  the 
case  of  Medina  and  Stoughton,  that  if  I 
sella  thing  out  of  my  possession,  affirming 
it  to  be  mine,  (though  this  is  an  apparent 
fraud)  no  action  will  lie,  for  there  caveat 
emptor  says  the  book.  There  is  a  case  I 
suppose  will  be  quoted  against  me,  and  if 
that  is  law,  then  this  action  will  lie ;  but 
I  humbly  conceive  it  is  not.  9  H.  6,  S3; 
C.  in  1  Rol.  Abr.  90,  if  a  man  sells  a  piece 
of  cloth,  knowing  it  not  to  be  well  fulled, 
an  action  of  deceit  lies,  for  this  is  a  war- 
ranty in  law,  says  RoUe,  but  the  book  says 
no  such  thing,  nor  indeed  was  the  point 
adjudged  in  the  case,  but  cited  to  be  ad- 
judged in  another  case;  it  is  only  a  saying 
obiter  of  one  of  the  Judges,  and  can  carry 
no  authority  with  it;  especially  as  it  is 
not  supported  by  any  subsequent  resolu- 
tions, but  the  whole  current  of  authorities 
since  is  contrary.  There  is  the  opinion  of 
Frowick  in  Kel.  91,  and  of  Popham  in  new 
Dyer,  75  margine;  Chandler  v.  Lopus,  in 
favor  of  this  point.     But  the  first  is  a  single 

opinion,  and  as  to  the  second,  though 
12        it  was  *ad judged  in  the  King's  Bench 

according  to  the  opinion  of  Popham, 
yet  the  judgment  was  reversed  in  the  Ex- 
chequer Chamber.  Cro.  Ja.  4.  If  a  man 
sells  a  pipe  of  wine  that  is  corrupted,  and 
does  not  warrant  it  to  be  good,  no  action 
lies.  F.  N.  B.  C.  94;  C,  Bridgman,  127. 
And  1  Rol.  Abr.  cont.  90,  is  not  warranted 
by  the  book,  for  it  appears  in  the  case  there 
was  a  warranty.  It  is  said,  indeed,  the 
warranty  is  not  material;  but  what  is  the 
reason  given?  Why,  because  it  is  prohib- 
ited to  sell  bad  victuals.  Bridgman,  127. 
Southern  v.  How,  was  a  case  of  a  counter- 
feit jewel,  which  the  defendant  knew  to  be 
so ;  adjudged  no  action  lay  without  a  war- 
ranty. In  the  report  of  this  case,  Cro.  Ja. 
468,  the  counsel  for  the  plaintiff  labor  this 
distinction,  where  the   deceit   is   sciens   or 


♦Rol.  Rep.  5,  6, 

tCro.  Eliz.  44;    Cro.  Jac.  4.  74;    1  Rol.  Abr.  90;  8 
Mod.  261;  Shaw  68. 


not;  no  judgment  is  given  by  the  report 
there,  but  in  Bridgman,  judgment  was 
given  for  the  defendant,  because  the  action 
would  not  lie  without  warranty,  except  in 
the  case  of  bad  victuals,  which  goes  upon 
another  reason  as  I  have  shewed.  If  a 
man  sells  a  horse  that  is  lame  or  diseased, 
without  warranty,  no  action  lies.  F.  N.  B. 
94;  C.  Bridgman,  127;  1  Rol.  Abr.  90,  4. 
This  is  a  common  case,  and  what  every 
body  knows,  and  was  never  yet  denied,  nay. 
if  there  is  an  actual  warranty,  it  extends 
only  to  secret  infirmities,  not  such  as  are 
visible  and  apparent,  as  the  want  of  an 
eye,  or  any  other  defect  within  the  knowl- 
edge of  the  five  senses.  See  the  book  of  11 
E.  4,  6,  C.  Yet  it  is  a  fraud  and  deceit  in 
the  seller  not  to  discover  the  defect  to  the 
buyer,  but  here  caveat  emptor.  1  Salk.  211 ; 
Butterfield  and  Burroughs  is  not  contra, 
but  rather  warrants  this  opinion,  for  there 
the  court  say  they  would  intend  it  a  secret 
infirmity,  being  after  a  verdict.  This 
case  of  a  horse  I  take  to  be  directly  in 
point,  for  where  is  the  difference  between 
a  horse  and  a  slave,  as  to  this  matter?  If 
an  actfon  will  not  lie  in  the  one  case, 
neither  will  it  in  the  other,  as  I  conceive. 
As  to  the  difference  taken  where  the  deceit 
is  sciens  or  not,  it  has  its  foundation  from 
that  opinion  in  9  H.  5,  3,  C.  only  cited,  as 
I  have  observed,  with  no  one  adjudged  case 
since  to  support  it ;  but  the  whole  current 
of  authorities,  as  well  as  common  experi- 
ence, is  against  it.  I  will  agree,  the  differ- 
ence taken  with  respect  to  the  property  in 
several  cases.  1  Dam.  178.  If  a  man  sells 
a  thing,  knowing  it  to  be  another's,  an 
action  will  lie  without  warranty ;  but  this 
case  is  settled  in  Medina  v.  Stoughton, 
cited  before.  In  my  little  reading,  I  could 
never  find  a  precedent  of  such  a  declaration 
as  this;  but  the  precedents  are  all  upon 
warranties,  and  I  believe  no  such  precedent 
can  be  shewn,  and  if  there  cannot,  it  will 
go  a  great  way  to  prove  my  argument. 
Sir  E.  Coke  says  an  argument  taken  from 
the  books  of  precedents  and  entries  is  very 
forcible.     In    short.     Sir,    if  this  action  is 

maintainable,  a  great  deal  of  learning 
13        we  meet  with   in  the  books  upon  *the 

subject  of  warranties,  might  have 
been  spared ;  it  must  be  useless  and  insig- 
nificant, and  the  rule  caveat  emptor  may 
be  thrown  out  of  doors.  I  expect  to  be 
told  this  is  arguing  in  favor  of  fraud,  that 
this  makes  buying  and  selling  a  mere 
cheat,  and  learned  lessons  we  shall  hear, 
no  doubt,  concerning  the  immorality  of  the 
thing;  but  however  such  kind  of  reasoning 
may  serve  to  gain  popular  applause,  and 
raise  a  high  idea  of  the  orator's  integrity, 
it  will  never,  I  am  sure,  prevail  with  dis- 
cerning Judges.  The  laws  of  society  and 
civil  government  are  not  founded  upon  the 
strict  rules  of  natural  justice.  Public  con- 
venience oft  requires  they  should  be  dis- 
pensed with;  the  punishment  of  theft  bears 
no  proportion  to  the  crime,  yet  it  is  found 
necessary  to  make  it  so  severe.  I  need  not 
mention  other  instances,  they  are  obvious 
enough ;    therefore    to   make    specious  ha- 
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rang^nes  concerning  the  morality  or  immor- 
ality of  an  action  that  is  to  be  determined  by 
the  laws  of  a  particular  society,  is  arguing 
neither  like  a  lawyer  nor  a  politician.  It 
is  the  rule  of  all  governments,  I  believe, 
that  the  good  of  the  majority  is  to  be  pre- 
ferred ;  agreeably  to  this  we  have  a  maxim 
in  the  common  law,  ^hex  citius  tolerabit 
privatum  damnum  quam  publicum  malum  ;' 
therefore  the  Judges  in  their  determina- 
tions do  not  so  much  regard  what  the  injury 
is  to  particular  persons,  but  what  the  gen- 
eral convenience  or  inconvenience  may  be. 
An  argument  ab  inconvenienti  is  very 
forcible  in  law,  for  the  rule  is  *quod  est  in- 
con  veniens  est  illicitum.'  Now,  Sir,  I  con- 
ceive the  inconveniences  will  be  manifold, 
if  it  be  established  for  law,  that  an  action 
will  lie  for  selling  a  thing  of  small  value 
for  a  great  price,  or  for  selling  a  commod- 
ity not  discovering  the  defects;  which  are 
the  charges  in  this  declaration.  It  will 
tend  to  multiply  suits  without  end ;  every 
man  that  is  displeased  with  his  bargain, 
will  have  it  to  say  the  thing  is  not  so  good 
or  worth  so  much  as  be  expected,  and  if 
this  shall  be  a  foundation  for  an  action,  a 
desire  of  revenge  or  proneness  to  be  liti- 
gious may  produce  a  law  suit  out  of  every 
bargain  that  is  made.  How  much  more 
reasonable  is  it  that  a  particular  person 
should  sometimes  suifer,  than  such  a  gen- 
eral inconvenience  be  introduced,  especially 
since  the  law  thus  puts  it  in  the  power  of 
every  man  to  secure  himself  against  impo- 
sitions of  this  kind  by  requiring  a  war- 
ranty, and  ]f  he  does  not  do  it,  he  suffers 
through  his  own  folly  and  negligence,  and 
the  law  is  not  to  be  blamed.  If  this  action 
will  lie,  every  vendor  of  slaves  will  be 
subject  to  the  same  action.  It  frequently 
happens  that  there  are  distempers  among 
the  slaves,  but  the  seller  does  not  think 
himself  obliged  to  publish  this  to  the  world, 
nor  is  it  thought  criminal  to  use  arts  to 
conceal  it.  Numbers  of  these  distempered 
slaves  have  been  sold,  and  the  consequences 

sometimes  very  fatal.  But  I  never 
14        *yet  heard  of  an  action  being  brought ; 

though  we  may  expect  to  see  them 
very  frequent  if  this  is  established  as  a 
precedent.  I  will  beg  leave  to  mention  a 
case  adjudged  here  last  court ;  Lewis  v. 
Golston;  it  was  in  Chancery.  Lewis 
brought  a  bill  against  Golston,  suggesting 
the  want  of  witnesses,  to  be  relieved  con- 
cerningf  the  sale  of  two  slaves,  which  he 
alleged  the  defendant  warranted  to  be 
sound,  but  were  in  truth  distempered.  The 
defendant  denied  the  warranty,  and  though 
it  was  proved  the  slaves  had  been  distemp- 
ered for  some  time,  and  till  just  before 
Lewis  bought  them,  and  that  the  defendant 
knew  it,  yet  the  Court  denied  any  relief, 
because  the  warranty  was  not  proved.  If 
equity  would  not  relieve  in  such  a  case, 
much  less  can  an  action  at  law  be  main- 
tained. I  remember  very  well  Sir  John 
Randolph,  who  was  then  of  my  side  of  the 
question,  argued  an  action  would  not  lie, 
without  a  warranty.  He  said  these  little 
arts  that  are  used  every  day   in  the  way  of 


buying  and  selling,  and  hi  putting  off  bad 
commodities,  were  no  ground  for  an  action  ; 
nay,  he  went  so  far  as  to  say,  all  trade  was 
a  kind  of  fraud.  How  right  he  is  in  his 
opinion  I  must  submit,  but  I  am  apt  to 
think  his  argument  now,  will  not  be  very 
consistent  with  his  doctrine  then.  There 
is  one  thing  I  have  omitted,  and  that  is 
the  rule  of  the  Civil  law  in  buying  and 
selling  'in  pretio  emptionis  et  vendition  is 
naturaliter  licet  contrahentibus  se  circum- 
venire.'  The  civil  law  is  universally  al- 
lowed to  be  the  most  equitable  perfect  law 
in  the  world,  and  yet  this  kind  of  art  of 
over-reaching  in  buying  and  selling  is 
tolerated.  There  would  be  no  such  thing 
as  buying  and  selling  if  it  were  not.  I  am 
persuaded,  then,  your  honors  will  not  be 
induced,  from  any  plausible  pretence  of 
the  immorality  of  the  thing,  to  give  judg- 
ment against  the  law.  I  take  the  law  to 
be  clear  in  favor  of  the  defendant,  and  I 
pray  that  judgment  may  be  stayed. — Judg- 
ment for  the  plaintiff. 

Reported  by  Edwird  Barradall,  Esq. 


Morris  v.  Chamberlayne. 

April,  178S. 

AMampsit*— Quit-Rents— Com  at  Bar.— Tlie  plaintiff 
was  sheriff  of  New  Kent  in  the  year  1738  and  had 
the  collection  of  the  quit-rents,  levies  and  fees, 
and  Bnrch  was  his  under  sheriff,  and  paid  him 
five  thousand  pounds  of  tobacco  for  the  profits  of 
his  office.  There  was  due  from  the  defendant 
£6. 12s.  4d.  for  quit-rents,  and  seven  thousand  seven 
hundred  and  thirty-seven  pounds  of  tobacco  for 
county  levies  and  officers'  fees  of  his  own  and 
other  people's  that  he  had  received.  Burch  beinsr 
indebted  to  the  defendant  more  than  that  money 
and  tobacco,  before  the  year  1783,  g-ave  the  defend- 
ant receipts  for  these  quit-rents,  levies,  etc.,  and 
grave  him  credit  in  the  defendant's  books  for  the 
same,  but  no  money  or  tobacco  was  paid  except 
by  that  discount;  neither  the  defendant  nor  Burch 
paid  the  plaintiff  any  of  that  money  or  tobacco. 
In  an  action  of  Indebitatus  assumpsit  asrainst 
the  defendant  for  money  and  tobacco  had  and 
received  to  the  use  of  the  plaintiff,  it  was  held  that 
the  defendant  was  liable. 

The  plaintiff  declared  upon  an  indebita- 
tus assumpsit  for  money  and  tobacco  had 
and  received  to  his  use.  Upon  non  assump- 
sit pleaded,  the  jury  find  a  special  verdict, 
upon  which  the  case  appears  to  be,  that  the 
plaintiff  was  sheriff  of  New  Kent,  anno 
1733,  and  had  the  collection  of  the  quit- 
rents,  levies  and    fees,    and  Burch  was  his 

under  sheriff,  and  paid  him  five 
15        thousand  pounds  of  tobacco  *for  the 

profits  of  his  office.  There  was  due 
from  the  defendant  £6,  12s.  4d.  for  quit- 
rents,  and  seventy-seven  hundred  and 
thirty-seven  pounds  of  tobacco  for  county 
levies  and  officers'  fees  of  his  own,  and 
other  people's  that  he  had  received.  Burch 
being  indebted  to  the  defendant  more  than 
that    money   and   tobacco   before   the  year 


♦See  monographic  note  on  "Assumpsit"  appended 
to  Kennaird  v.  Jones,  0  Gratt  188. 
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1733,  gives  the  defendant  receipts  for  those 
quit-rents,  levies,  &c.  and  gives  himself 
credit  in  the  defendant's  books  for  the 
same,  but  no  money  or  tobacco  was  paid 
except  by  that  discount,  and  the  defendant 
or  Burch  has  not  paid  the  plaintiff  any  of 
that  money  and  tobacco.  If  the  law  be  for 
the  plaintiff  the  jury  find  £11.  Is.  lOd. 
damages.  The  questions  upon  this  case  I 
take  to  be  two:  first,  Whether  the  defend- 
ant is  chargeable  at  all  to  the  plaintiff  for 
the  quit-rents,  &c.  discounted  with  Burch, 
the  under  sheriff,  and  for  which  he  has  his 
receipt.  Second,  if  he*  be,  whether  the 
plaintiff  can  maintain  an  indebitatus  as- 
sumpsit for  the  quit-rents,  &c.  due  from 
the  defendant  himself.  There  is  a  differ- 
ence taken  as  to  the  money  received  for 
quit-rentS)  and  the  tobacco  received  for 
levies  and  fees;  the  quit-rents  are  said  to 
be  the  King's  treasure,  and  so  coming  to 
the  defendant's  hands,  he  is  answerable, 
and  so  perhaps  he  would  to  the  King,  if 
we  were  in  a  dispute  with  the  crown.  For 
it  must  be  owned,  the  law  is  particularly 
careful  to  secure  the  King's  debts;  his 
treasure  is  looked  upon  as  the  bellorum 
nervi,  and  therefore  he  has  sundry  preroga- 
tives for  obtaining  them;  he  can  have  exe- 
cution of  body,  lands  and  goods,  at  once. 
A  subject  can  have  no  execution  against 
the  King's  debtors  without  first  securing 
the  King's  debt  and  (33  H.  8,  c.  9,)  if  proc- 
ess for  the  King  be  commenced  before 
judgment,  the  King  shall  have  remedy 
against  the  debtor  of  his  debtor  cum  multis 
aliis.  If  a  man  intermeddles  with  the 
King's  treasure*  pretending  title,  he  shall 
be  answerable  for  it  to  the  King.  11  Rep. 
89;  E.  of  Devonshire;  God.  C.  291,  292. 
All  this  is  true,  but  nothing  to  the  purpose. 
The  question  here  is  not  between  the  King 
and  a  subject,  nor  ought  the  money,  as  I 
conceive  in  this  case,  to  be  regarded  as  the 
King's  debt ;  it  seems,  therefore,  foreign 
and  absurd  to  talk  of  his  prerogative.  The 
case  as  to  this  point  is  no  more  than  this: 
an  officer  of  the  crown  employs  a  person 
under  him,  who  receives  the  King's  mone3% 
and  pays  to  a  third  person.  The  officer 
sues  this  third  person  for  money  received 
to  his  use:  how  is  the  King  concerned  in 
all  this?  Will  his  treasure  be  impaired  if 
the  plaintiff  should  not  recover?  How  then 
can  this  bie  regarded  as  his  debt?  Is  the 
plaintiff  entitled  to  an  execution  against 
body,  lands  and  goods?  Will  he  be  pre- 
ferred to  another  subject  in  point  of  execu- 
tion? Can  the  plaintiff  have  remedy  against 
the  debtor  of  the  defendant?  If  I  am  an- 
swered in  the  negative,  as  sure  I 
16  must  be,  it  *will  be  evident  to  dem- 
onstration that  this  is  not  the 
King's  debt,  nor  can  it  be  regarded  as  such ; 
if  it  was,  the  plaintiff  would  have  all  those 
privileges.  Therefore,  without  entering 
into  the  dispute  whether  the  defendant 
would  be  answerable  to  the  King  or  not, 
which  I  conceive  is  nothing  at  all  to  this 
case,  I  shall  close  this  point  with  an  ob- 
servation of  Sir  M.  Hale's;  that  to  make 
the    King's  prerogative  a   state  to   recover 


other  men's  debts,  is  unreasonable,   incon- 
venient and  mischievous.     Hard.  404.     This 
plausible  pretence  of  the  King's  debt  being 
removed,  the  case  is,  in  short,  this:  an  un- 
der sheriff,  who  had  farmed  the  profits  of  the 
sheriff's   office,  directs   a  person    to    whom 
he  is  indebted,  to  receive  divers  quit-rents, 
levies  and  fees,  and  discount  them,  together 
with  what  this  person  owed  himself  on  the 
same  account,  out  of  his  own   private  debt, 
and    gives    receipts.      The    under    sheriff 
proves  insolvent,  the    sheriff   is   forced    to 
pay   the   King    and    publick    officers,    and 
whether  the  sheriff  can  recover  against  the 
person  who    received    these   quit-rents   by 
the    under  sheriff's  order,  is  the  question? 
It  is  said  if  a  master  send    his   servant   to 
receive    money,   and  the    servant    pa3's    it 
again    to   the   person    he  received  it  of,  in 
discharge  of   his  own  debt,    this   shall   be 
taken  as  money  received  to  the  master's  use, 
and    I  agree   that  it  will  be  so,  but  I  think 
that  is  nothing  like  the   case   at  bar.     The 
under  sheriff  here  cannot  be  taken  as  a  serv- 
ant; he  had  farmed    the  office   for  a   great 
premium,    and  so  was   not   subject   to    the 
direction  or  control  of  the  sheriff,  who  had 
delegated    his    whole    power    to    him,  and 
therefore  had  no   right   to   intermeddle    in 
the  receipts  and  payments.     But  the  under 
sheriff   was   surely   to   manage    that,    and 
every  thing  else  relating  to  his  office,  as  he 
thought   most   to  his   own   advantage   and 
benefit.     It  is  inconsistent  in  the  nature  of 
the  thing,  that  the  sheriff  should  intermed- 
dle, for   by  that  means   he   might  deprive 
the    under  sheriff  of  all    the   profits  which 
he  paid  so  largely  for.     If  the  sheriff  then, 
had    no   power  to    direct    the  receipts  and 
payments,  or  in  any  manner  to  control  the 
under  sheriff,  how  can  the  under  sheriff  be 
regarded    as    his   servant?      Or    how    can 
money   received,  by  the  order  of  the  under 
sheriff,  be  money  received  for  the   sheriff's 
use?    The  case,  therefore,  is  not  like   that 
of  the  master  and  servant,  for  there   is   an 
apparent    fraud,  and   the   person  receiving 
the  money  knows    very  well  it  is  the  mas- 
ter's,   and   therefore   it    is   reasonable    he 
should    be   answerable  to  the  master.     But 
in  the   case   at   bar,    I  conceive  the  money 
and  tobacco  was  in  no  sort  the  sheriff's,  nor 
subject  to  his  disposal :  though  it   be    true, 
he  is  answerable  to   the   King   and    public 
creditors,  he  had  fully  authorized  the  under 
sheriff  to  receive  and  pay.     The   defendant 

transacted  this  matter  with  the  person 
17        so  authorised,  and    who  ^alone  had  a 

right  to  transact  it.  If  I  employ  a 
factor  and  he  pays  his  debts  with  my 
effects,  what  remedy  have  I  against  .  his 
creditors?  Suppose  the  under  sheriff  had 
actually  received  this  money  and  tobacco, 
and  paid  the  same  to  the  defendant,  could 
the  sheriff  then  have  demanded  it  as 
money  received  to  his  use?  I  believe  not. 
I  cannot  then  conceive  any  difference  in 
the  thing,  between  actually  receiving  and 
paying,  and  discounting,  as  in  this  case. 
This  case  is  of  a  very  general  concern, 
almost  every  man  pays  his  quit-rents,  Slc. 
to  the  under  sheriff,  and   often,    no   doubt, 
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by  way  of  discount,  where  a  man  has  an 
account  open  with  the  under  sheriff;  and 
this,  I  believe,  is  the  first  time  such  a  pay- 
ment has  been  disputed.  But  hereafter  it 
will  be  unsafe  to  transact  any  business 
with  the  under  sheriff,  if  the  defendant  is 
chargeable  in  this  case,  and  I  must  submit, 
whether  such  determination  will  not  be 
introductive  of  a  general  inconvenience. 
But  here  it  is  pretended  there  is  a  m  ghty 
fraud,  because  the  money  was  never  actually 
paid  to  the  sheriff.  I  cannot  conceive  in 
what  this  fraud  consists.  A  public  collector 
being  indebted  to  a  man,  appoints  him  to 
receive  some  public  debts,  and  then  allows 
him  to  apply  them  in  discharge  of  his  own 
private  debt.  Few  men,  I  believe,  would 
scrapie  to  do  this,  or  think  it  any  point  of 
dishonesty  or  fraud ;  and  as  to  the  money 
not  being  actually  paid,  that  is  answered 
before.  The  second  question  is,  admitting 
the  defendant  is  answerable.  Whether  the 
plaintiff  can  maintain  an  indebitatus  as- 
sumpit  for  money,  &c.  received  to  his  use,, 
for  the  defendant's  own  quit-rents,  &c. 
paid  the  under  sheriff  by  way  of  discount, 
as  appears  in  this  case ;  and  I  conceive  he 
cannot.  This  discount  must  be  admitted 
to  be  a  payment  or  not  a  payment.  If  it 
be  a  payment,  the  under  sheriff  was  suffi- 
ciently authorised  to  receive  them.  His  dis- 
charge we  have,  and  there  can  be  no 
foundation  for  this  action  as  to  them.  If 
this  discount  be  not  a  payment,  as  has 
been  strongly  urged,  it  must  be  owned 
they  are  still  due ;  but  then  the  remedy  to 
recover  them,  is  not  by  action,  but  dis- 
tress. Nay,  there  is  an  express  law  that 
no  action  shall  be  brought,  unless  the 
party  be  returned  insolvent.  What  pre- 
tence then  has  the  sheriff  to  maintain  this 
action,  or  indeed  any  action  at  all?  Cer- 
tainly, if  these  quit-rents,  &c.  are  not  paid, 
they  must  be  recovered  in  the  name  of  the 
King  and  the  officers  to  whom  they  are  due. 
I  conceive  the  plaintiff  has  no  right  to  re- 
cover any  part  of  this  money  and  tobacco 
of  the  defendant,  much  less  can  he  main- 
tain this  action  for  the  defendant's  own 
quit-rents;  and  if  the  law  be  against  the 
plaintiff  upon  either  point,  judgment  must 
be  given  against  him,  the  damages  being 
entire. 

Sir  John  Randolph,  for  the  plain- 
18  tiff,  said  it  was  not  insisted  that*this 
was  to  be  regarded  as  the  King's 
debt,  but  he  insisted  that  the  under  sheriff 
was  no  more  than  a  servant,  and  cited 
Dalt.  Off.  sheriff.  That  if  a  servant  is 
sent  to  receive  money,  and  gives  a  dis- 
^  charge  without  receiving  it,  that  discharge 
^  shall  not  bind  the  master.  That  it  was  a 
general  rule,  a  master  was  not  bound  by 
the  act  of  his  servant,  if  the  servant  did 
not  pursue  the  authority  given  by  the  mas- 
ter ;  and  he  cited  Dr.  &  Studt.  dial.  2  C. 
42,  p.  258;  6  Mod. ;  Ward  v.  Evans,  fo.  36. 
He  says,  this  was  a  fraud  and  covin  be- 
tween the  under  sheriff  and  defendant, 
and  a  covinous  payment  was  not  good. 
1  Keb;  300,  a  man  was  indicted  for  pay- 
ing his  poor's   rate   to  an    indigent    over- 


seer against  the  order  of  the  justices, 
and  S  Co.  95.  Goodall's  case,  where  a  pre- 
tended payment  of  money  to  satisfy  a  con- 
dition was  not  good ;  but  neither  of  the 
cases  seems  to  the  purpose^  That  in  Keb. 
does  not  say  the  pa3^ment  was  not  good, 
but  the  man  was  indicted  for  disobeying 
the  justice's  order;  and  in  Goodall's  case, 
the  reason  given  is,  because  an  estate  of 
inheritance,  by  the  payment  of  the  money, 
was  to  be  divested,  and,  therefore,  it  ought 
to  be  a  true  payment  and  performance  of 
the  condition. 

Judgment  for  the  plaintiff,  October,  1735. 

Lee,  Randolph,  Grymes,  Carter,  Digges, 
and  the  Governor,  for  plaintiff. 

Lightfoot,  Custis,  Tayloe,  Robinson  and 
Bird,  for  defendant. 

BlfAIR  gave  no  opinion,  f^or  the  plain- 
tiff, of  master  and  servant,  see  3  Salk.  234. 
Reported  by  Edward  Barradall,  Esq. 


Legaw  and  Arm i stead  v.  Newton. 

April,  1786. 

Lapse  of  LaiuU— Cue  at  Bar.— The  lands  were  fixanted 
to  Bebeathland  Gilson.  by  patent  September  27, 
1607.  and  asrain  granted  to  Thomas  Gilson  Octo- 
ber 20.  1070,  as  lapsed  from  Bebeathland.  She.  at 
the  time  of  the  firrant  to  her  was  one  year  old, 
died  in  October,  1008,  belnsr  the  widow  of  Stork, 
and  by  her  will  devised  the  land  to  her  dangrhter 
Elizabeth,  whose  heir  apparent  is  the  defendant 
in  this  action.  Elizabeth  was  born  in  1687.  mar- 
ried in  1702.  to  the  defendant's  father,  who  died 
in  1728.  The  land  was  first  seated  for  Beheath- 
land  in  1692:  the  defendant  has  Beheathland's 
rlffhts.  In  May,  1706.  Ansrustine  Smith  obtained 
a  irrant  of  the  aforesaid  lands,  as  lapsed  from 
Thomas  Gilson,  and  the  lessor  of  the  plaintiff 
has  his  title.  Smith  seated  it  according  to  the 
condition  of  his  srrant.  The  defendant  entered 
in  1720.  and  settled  a  plantation.  Smith  and  the 
lessor  paid  the  quit-rents  from  the  time  of  the 
grant  to  Smith  and  ever  since  the  entry.  Held, 
the  plaintiff  Is  entitled  to  the  Ian  d. 

The  lands  in  question  were  granted  to 
Beheathland  Gilson,  by  patent,  September 
27,  1667,  and  again  granted  to  Thomas 
Gilson,  October  20,  1670,  as  lapsed  from 
Beheathland.  She,  at  the  time  of  the  grant 
to  her  was  but  a  year  old,  died  in  October, 
1693,  being  then  the  widow  of  one  Stork, 
and  by  her  will  devised  the  premises  to 
her  daughter  Elizabeth,  whose  heir  apparent 
the  defendant  is.  Elizabeth  was  born  in 
1687,  married  in  1702,  to  the  defendant's 
father,  who  died  1728.  The  land  was  first 
seated  for  Beheathland  in  1692,  according 
to  the  law  then,  and  no  seating  before ;  the 
defendant  has  Beheathland's  right  and  is 
thirty-three     years    old.      In    May,     1705, 

Augustine  Smith  obtained  a  grant  of 
19        ^the  aforesaid   lands,  as   lapsed  from 

Thomas  Gilson,  and  the  lessor  of  the 
plaintiff  has  his  title.  Smith  seated  it  ac- 
cording to  the  condition  of  his  grant,  but 
except  the  seating  by  Beheathland  and  that 
by  Smith,  no  person  has  ever  lived  upon 
the  land  till  the  defendant  entered  in  1729, 
and  settled  a  plantation ;  only   one  Daniel, 


IS 


JEFFERSON 


Virginia  Reports,  Annotated. 


2Q-2I 


after  1710,  by  permission  of  the  lessor, 
tended  part  of  the  land  several  years. 
Smith  and  the  lessor  have  paid  the  quit- 
rents  from  the  time  of  the  grant  to  Smith, 
and  ever  since  the  defendant's  entry  to  this 
time ;  and  whether  the  lessor  or  the  defend- 
ant has  title  to  these  premises,  is  the  ques- 
tion? For  the  clearer  understanding  of 
this  case,  I  shall  divide  what  I  have  to  say 
into  five  points  or  questions.  1st.  I  shall 
consider,  whether  the  infancy  of  Beheath- 
land,  the  first  grantee,  did  or  could  excuse 
the  fcrfeiture  for  the  breach  of  condition  in 
not  seating  within  three  years?  If  not 
then,  2nd.  Whether  the  second  grant  to 
Thomas  Gilson  was  good?  3rd.  Whether 
the  seating  in  1692,  by  Betheathland,  did 
or  could  give  her  any  right,  or  be  taken  as 
a  performance  of  the  condition,  either  of 
the  first  or  second  grant,  so  as  to  make  the 
third  grant  to  Smith  void?  4th.  If  this 
seating  be  taken  as  a  performance  of  the 
condition  of  the  second  grant,  whether  the 
defendant  has  any  title  under  Thomas  Gil- 
son,  the  second  grantee?  5th.  Admitting 
the  grant  to  Smith  is  void,  whether  the 
possession  of  the  lessor  of  the  plaintiff 
above  twenty  years  before  the  defendant's 
entry,  was  not  a  bar  to  that  entry,  and  is 
a  good  title  in  the  lessor?  1st.  I  take  it 
to  be  very  clear  that  the  infancy  of  the 
grantee  will  not  excuse  the  breach  of  the 
condition.  There  are  two  sorts  of  condi- 
tions ;  in  law,  or  implied ;  in  deed,  or  ex- 
press. The  breach  of  conditions  in  law, 
in  the  case  of  infancy,  will  sometimes 
cause  a  forfeiture,  and  sometimes  not.  1 
Just.  233,  C.  380;  C.  8;  Rep.  44,  C.  But 
infancy  will  never  excuse  a  forfeiture  in 
case  of  the  breach  of  a  condition  in 
deed,  as  if  land  be  given  to  an  infant 
upon  condition,  or  he  purchase  such  es- 
tate, or  even  if  an  estate  upon  condi- 
tion descend  to  him,  he  is  bound  by 
such  condition  and  must  take  notice  of 
it  at  his  peril,  for  if  the  condition  be 
broken  during  his  minority,  the  land 
is  lost.  Bro.  condition  114 ;  coverture  and 
infancy  71;  Plowd.  375;  Stowell  8;  Rep. 
44  C. ;  Whittingham ;  1  Just.  380  C. ;  1  Mod. 
86,  300,  and  2  L,ey,  22 ;  Porter  v.  Fry,  a 
notable  case.  An  estate  was  given  to  a 
grand  daughter,  an  infant,  upon  condition 
she  marri^  with  consent,  and  if  she  mar- 
ried without  consent,  then  devise  over.  She 
married  without  consent,  under  age,  and 
one  point  adjudged  is,  that  her  infancy 
would  not  excuse  the  breach  of  the  condi- 
tion, and  even  equity  refused  to  relieve 
against  it.     And  so  in  the   case   of    Bertie 

and  Lord  Falkland,  2  Vern.  343.  The 
20        like  point  was  resolved,  *Lcge.  8  Rep. 

1  Mod.  This  is  the  law  in  the  case 
of  a  subject,  and  it  is  stronger  in  the 
King's  case,  for  there,  conditions  are 
always  taken  strictly,  and  as  most  for  the 
King's  benefit.  If  the  act  of  11  Ann.  c. 
4,  for  saving  infant's  rights  in  case  of 
lapse,  should  be  objected,  I  answer,  an  act 
made  so  long  after  and  providing  only  for 
cases  futurely  happening,  can  never  influ- 
ence this  case ;  besides,  this  case    is  not  at 


all  within  the  purview  of   that   act,    which 
only  saves  infant's  rights  in  case  of  lapse, 
not  where    they   are    original   grantees   or 
purchasers.     And    now    I   have   mentioned 
this  act,  I  must  take  notice  of  it  as  a  further 
proof,  that   infancy    will    not    excuse    the 
breach  of  a  condition,  for  if  it  would,  this 
act  had  been  needless.     I  hope,    then,    it  is 
clear  that  the  infancy    of  Beheathland,  the 
first  grantee,  did  not  excuse  the  forfeiture 
for    the  breach  of  condition,  and  it  is  next 
to    be  enquired,   2nd.    Whether   the   second 
grant  to  Thomas  Gilson  be  good?    It  is  the 
nature    of  an  estate  upon  a  condition,    that 
if  the  condition  be  broken,  the  grantor  has 
a  right  of  entry;  if  he    cannot  enter,  as  in 
some    cases    he    cannot,    he    must  make    a 
claim,    and     in    either    case   of   entry    or 
claim,    the  estate  determines  and   not  be- 
fore.    1   Just.    218.     It    will     be   objected, 
perhaps,     that     the     King     cannot     enter 
for    a  condition    broken,    till  the  breach  is 
found  by    office.     Pop.    26.     And    I   agree, 
that    regularly  there  ought  to  be  an  office ; 
but  then,  I  say,  it  was    never  practised   in 
this  country,  I  mean  in  a  strict  and  formal 
sense,    for  something  in    the   nature   of    it 
has    been    always    used    and    practised,    at 
least,  from  the  year  1662.     By  an  act  made 
then,    c.  69,  no  patent   is  to  be  granted  for 
land    as    deserted    for    want    of    planting 
within    three   years,  till  proof  be  made  be- 
fore the  Governor  and  Council,  and  an  order 
from  them  for  the  patenting  thereof.     Thus 
the  law    stood  here,  till  the   9  Ann.    c.  13, 
when   a   new   method   was  established  for 
this    purpose,   which  is  too   well  known    to 
need  reciting.     The  old  method  as  well   as 
the    new  were  substituted  in  the  room,  and 
are  in  the  nature  of  an  office.     It  is  indeed 
notorious,     that   under   the   old    act,  lands 
were  frequently  granted   upon   a  mere  sug- 
gestion    that    they    were    lapsed,   without 
any    further    inquiry,    and   therefore,  this 
court    upon    proof    made     that    the     land 
was  saved,   has    frequently  adjudged  such 
new    grants   to   be    void;    and    with   good 
reason,    because    they    were    founded  upon 
false  suggestions,   and    the   king    was   de- 
ceived.    But  there  can    be   no   pretence    of 
that  kind  in  this  case,   because  it  is  found 
in  the  verdict,  that  this  land  was  not  seated 
till  1692.     Above   twenty   years    after    this 
second  grant,  and  at  this  distance  of  time, 
it  must  be  presumed   the  grant   was   regu- 
larly obtained,  according  to  the   directions 
of    the     old    act:     sure     nothing    appears 
to  the  contrary,   and    in   the  grant    itself, 

it  is  mentioned  to  be  by  order 
21        of     the     General     *Court.      If     then 

this  grant  was  regularly  obtained, 
there  was  an  enquiry,  in  nature  of  an 
office,  according  to  the  course  and  practice 
of  those  times.  And  then  the  king  might 
enter  as  he  did,  and  grant  the  lands  to 
Thomas  Gilson,  and  such  grant  is  undoubt- 
edly as  good  as  any  other  under  the  same 
circumstance,  nor  has  the  validity  of  such 
grants  been  ever  disputed,  except  where  it 
has  been  proved  that  the  land  was  saved. 
Here  then,  is  a  period  to  Beheathland' s 
right    and   title  under  the  first  grant;  and 
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the  lesral  estate  in  the   premises   vested   in 
Thomas   Gilson.      How   Beheathland   ever 
Chained  any   other  rig-ht  or  title,  will  be  in- 
cumbent on  the  defendant  to  show ;  for  my 
part,  I  cannot  so  much  as  g^uess  at  it ;  for  I 
cannot  conceive,    3rd.  That   her  seating  in 
1692    (which    is  the  third  point)  could  give 
her  any  right,  or  be  taken  as  a  performance 
of  the    condition    of    the    first    or    second 
£^rant,    which,    if   it   should,   would  conse- 
quently make   the    third   grant   to   Smith, 
void.     I  have  before  observed,  that   if   the 
grant  to  Thomas  Gilson  was  good,  the  legal 
estate    of    Beheathland    determined    when 
that    grant   was   made.     I  cannot  conceive 
then,    how  a  tortious  act   of   hers,    twenty 
years   after,    coald   regain    that  estate  she 
had    forfeited   so  long   before.     I  call    this 
seating  of  hers   in    1692,  a  tortious  act,  for 
if  the  grant  to  Thomas  Gilson  is  good,  and 
his  estate    continued,    it  was  a  dissiesin  or 
trespass    upon    him.     If  his  estate  did  not 
continue,  but  was  become  forfeited,  it  was 
an  intrusion  upon  the  King.     I   am   really 
at  a    loss  to  determine  what  arguments  can 
be    made  use  of,  to   prove  that  such  an  act 
can  give  anv  legal  right  or  title,  and  there- 
fore I  must  be   silent  till  I  hear  what  they 
are.     Sure,  it  will  not    be    pretended    that 
this  was  any  performance  of  the  condition 
of    the  first  grant   to  Beheathland,    twenty 
years  after  the  condition  broken  and  entry 
made  for  the  breach,  and  thereby  the  estate 
determined.      Neither    can   this  seating  be 
taken  as  a  performance  of  the  condition  in 
the    second  grant,  as    I   humbly   conceive, 
being  so  long  after  the  time  limited  in  the 
grant  for  performance.     I  shall  admit  that 
a  seating  by    one    who    has    no  title,  shall 
enure  to   the   benefit   of    those    who   have 
right.     But  then  I  think  this  seating  ought 
to    be   within    the    time   limited.     Suppose 
we  were  in  the  case  of  a  subject :  an  estate 
is  granted   upon  condition  to  be  performed 
within  three  years,  which    is  not  done,  the 
grantor   does    not  enter,    but    suffers    the 
grantee    to    continue    in     possession,    who 
many    years   afterwards   performs   the   act 
required    by  the   condition.     I  believe  this 
would  not  be  taken  as  a  performance  of  the 
condition,    or  bar  the  grantor  of  his  entry. 
And  if  not  in  the  case  of  the  subject,  much 
less    in  the  King's  case,   where  conditions 
are  always  taken   strictly,  and  as  most   for 
the    King's   benefit.     And,    though   equity 
will  sometimes   interpose    to   save   a 
22        forfeiture,  where  *the  design  and  in- 
tention of    the    grantor    is    fulfilled, 
though    the  condition    be    not  strictly  per- 
formed, that  was  never  known  in  the  King's 
case.     Besides,  the  intention  here   was  not 
fulfilled,  which  was  to  have  the  land  seated 
and  cultivated.     I  conceive  then,  this  seat- 
ing in    1692,  was    no    performance    of   the 
condition  of   the    second   grant,    and    then 
the    grant    to    Smith    in    1705,    is    a  good 
grant,  and  the  lessor  of  the  plaintiff  has  a 
clear  title.     4th.  But  if  this  seating  can  be 
taken  as  a  performance  of  the  condition  of 
the  second  grant,  it  must  next  be  seen,   if 
the    defendant  has  any  title  under  Thomas 
Gilson,  the  grantee,  upon  which  head  I  shall 


not  need  to  say  much,  because  .1  am  sure 
no  title  at  all  appears  either  in  the  defend- 
ant or  Beheathland,  under  whom  alone  it 
is,  the  defendant  pretends  to  claim.  They 
were  neither  of  them  heir  to  Thomas  Gil- 
son, nor  was  any  conveyance  ever  made  by 
him  of  his  right.  So  that  there  cannot  be 
any  pretence  of  any  legal  title  under  him. 
If  they  will  set  up  an  equitable  title,  as  I 
do  not  know  what  they  may  pretend  to, 
it  will  be  unnecessary  to  give  any  an- 
swer. We  are  at  common  law,  and  I  pre- 
sume the  determination  will  be  upon  the 
legal  title,  and  not  any  imaginary  equita- 
ble one,  if  any  such  is  pretended.  5th.  Ad- 
mitting the  grant  to  Smith  is  not  good, 
then  it  is  to  be  considered  whether  the  pos- 
session of  the  lessor  of  the  plaintiff,  above 
twenty  years  before  the  defendant's  entry, 
was  not  a  bar  to  that  entry,  and  gives  the 
lessor  a  good  title  in  this  case.  By  the 
Stat.  21  Jac.  c.  16,  s.  12,  which  are  enacted 
here,  totidem  verbis,  9  Ann.  c.  13,  it  is 
not.  So,  see  the  statute  and  the  act,  any 
person  having  a  right  of  entry,  must  make 
that  entry  within  twenty  years  after  the 
title  descended  or  accrued,  or  is  barred  from 
such  entry;  with  the  usual  savings  to  in- 
fants, feme  covertb,  Ac.  who  may  enter 
within  ten  years  after  the  disability  re- 
moved. This  act  being  express,  that  the 
party  shall  be  barred  if  he  does  not  make 
his  entry  within  twenty  years.  A  posses- 
sion of  twenty  years  is  compared  to  a  de- 
scent that  tolls  entry.  And  therefore,  if  a 
man  has  been  so  long  in  possession,  and 
another  enters  upon  him,  and  puts  him  to 
his  ejectment,  that  possession  shall  be  as 
good  a  title  in  him  (though  plaintiff)  as  if 
he  was  defendant  and  still  in  possession ; 
because  the  defendant's  entry  was  not 
lawful.  2  Salk.  421,  Stokes  v.  Berry. 
There  is  another  rule  too,  that  if  a  man 
has  a  prior  possession,  and  another  enters 
upon  him  without  title,  the  priority  of  pos- 
session is  a  good  title  against  such  an 
entry.  Vaugh.  299;  Crane  v.  Ramsey,  2 
Saund.  1120.  The  lessor  of  the  plaintiff, 
and  those  he  claims  under,  were  in  posses- 
sion from  the  time  of  Smith's  grant  in 
1705,  till  the  defendant's  entry  in  1729, 
which  is  twenty-four  years,  and  this  pos- 
session is  a  good  title,  unless  some 
incapacity  has  intervened  in  the 
23  ^defendant,  or  those  he  claims  under. 
Admitting  any  title  does  appear  for 
him,  and  if  no  such  does  appear,  then  the 
priority  of  possession  is  a  good  title 
against  the  defendant's  entry^  without 
any  title  at  all.  Lege.  Salk.  Because  I 
will  not  take  up  time  unnecessarily,  I  will 
agree  that  if  Beheathland  had  a  good  title 
in  her  at  the  time  she  devised  to  her  daugh- 
ter Elizabeth,  our  twenty  years'  possession 
will  not  avail.  Because  Elizabeth,  in  whose 
time  our  whole  possession  was,  has  been 
under  the  incapacity  of  infancy  and  cover- 
ture, during  all  that  time.  But  I.  hope  it 
is  clear  she  had  no  title  after  the  grant  to 
Thomas  Gilson,  and  then,  though  the 
seating  in  1692  should  be  taken  as  a  per- 
formance of  the    condition    of    the    second 
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grant,  and  so  the  grant  to  Smith  is  void, 
yet  the  defendant  having  no  title  under 
Thomas  Gilson,  our  priority  of  possession 
is  a  good  title  against  this  entry ;  at  least 
the  twenty  years'  possession  is  undoubtedly 
a  good  title  .pg^inst  Thomas  Gilson,  and 
ail  claiming  under  him,  there  appearing 
no  incapacity  as  to  them. 

Randolph  for  the  defendant,  said  the 
question  was,  whether  the  second  or  third 
grant  were  good.  That  where  an  estate 
was  granted  upon  condition,  though  the 
condition  was  broke,  the  estate  continued 
until  entry  of  the  grantor.  And  where  an 
entry  was  necessary  in  the  case  of  a  sub- 
ject, an  office  was  so  in  the  case  of  the 
King.  Therefore,  that  the  breach  of  the 
condition  of  the  first  grant,  must  be  found 
by  ollice,  before  the  estate  of  the  first 
grantee  was  determined.  That  it  did  not 
appear  in  this  case  by  any  proof,  that  the 
condition  of  the  first  grant  was  broken  be- 
fore making  of  the  second  grant,  nor  even 
so  much  as  that  the  party  was  summoned, 
which  was  certainly  requisite,  according  to 
natural  justice;  but  the  second  grant  might 
be  made  without  any  enquiry  into  the 
truth,  or  hearing  the  party,  as  grants  fre- 
quently were  in  old  time,  and  then  it  is 
certainly  void.  He  cited  Pop.  53,  to  shew 
that  an  office  in  the  King's  case  counter- 
vailed an  entry  in  the  case  of  a  subject. 
(Quer.  of  this,  for  by  Pop.  25,  there  must 
be  an  entry  after  the  office.)  He  compared 
this  to  the  case  of  Carter  and  Baylor, 
though  there  is  really  no  kind  of  similitude 
between  them.  That  case,  which  happened 
in  was  in  short  this:    f^dward  Hill   ob- 

tained a  patent  in  1683,  for  seventeen  hun- 
dred and  seventeen  acres.  In  1693,  he  gave 
the  land  to  Edward  Chilton,  and  Hannah 
his  wife,  (who  was  his  daughter)  and  their 
heirs.  In  1698,  Edward  Chilton  alone 
sold  to  Baylor,  who  cleared  enough  to  save 
the  land,  according  to  the  law  then,  and 
afterwards  in  1704,  obtained  a  new  grant 
of  the  same  land,  as  lapsed  from  Hill. 
Hannah  survived  her  husband,  Edward 
ChiKon,  and  Mrs.  Carter  was  her  heir, 
and  so  if  the  grant  in  1704,  to  Baylor,  was 
not  good,  had  an  undoubted  title. 
24  And  it  was  adjudged  that  grant  *was 
not  good,  the  land  being  saved  be- 
fore ;  and  though  it  was  saved  by  a  stranger, 
not  the  grantee,  or  those  who  claimed  under 
him,  it  should  enure  to  the  benefit  of  those 
who  had  right. 

Judgment  for  the  plaintiff,  October,  1735. 
By  the  opinion  of  L/ee,  Tayloe,  Robinson, 
Byrd,  Blair,  and  the  Governor. 

Randolph,  Custis,  and  Digges,  contra. 
Reported  by  Edward  Barradall.  Esq. 


Tutt  V.  Freeman. 
October,  17S6. 
Jurisdiction*— Anoufit  In  Controversy. 

Indebitatus    assumpsit    for    goods    sold, 
money    lent,    and  paid,    and  siervices  done. 


*See    monographic    note    on   "Jurisdiction" 
pended  to  Phippen  v.  Durham,  8  Gratt  457. 


The    jury    found    only    nine  pounds  three 
shillings  damages. 

Randolph  moved  that  no  juagment  ought 
to  be  given,  the  damages  being  under  ten 
pounds  sterling.  So  the  action  will  not  lie 
in  this  court. 

Barradall,'  contra.  Judgments  are  given 
here  every  day,  where  the  damages  found 
by  the  jury  are  under  ten  pounds,  if  the 
cause  of  action  laid  in  the  declaration,  is 
for  so  much,  and  so  the  practice  was  agreed 
to  be. 

And  the  motion  was  overruled. 

Reported  by  Edward  Barradall,  Esq. 


Anderson  v.  Winston. 
October.  1786. 
Usury*— Case  at  Bar. 

Debt  on  the  act  3  and  4  Geo.  2,  c.  12, 
against  taking  excessive  usury.  The 
plaintiff  declares  that  the  defendant, 
after  the  29th  of  September,  1730,  viz. 
ultimo  July,  1731,  at,  &c.  upon  a  certain 
contract  made  between  the  defendant  and 
one  John  White,  did  receive  of  the  said 
White,  by  way  of  corrupt  bargain  and  loan, 
three  pounds  currency,  for  gain,  use,  in- 
terest and  giving  day  of  payment  of  twenty 
pounds  currency  by  the  defendant  to  the 
said  White  lent  over,  and  beside  the  lawful 
interest  of  six  per  cent,  against  the  form  of 
the  Act  of  Assembly,  &c.  and  in  another 
action,  declares  in  like  manner  for  taking 
thirty  six  shillings  for  interest,  and  giving 
day  of  payment  of  twelve  pounds,  in 
25  which  actions  *the  jury  find  specially ; 
that  White,  some  time  in  June,  1730, 
borrowed  of  the  defendant  ten  pounds  cur- 
rent, and  in  July,  twelve  pounds  more,  and 
gave  separate  bonds  for  payment  of  twenty 
pounds,  and  twelve  pounds  sterling  at  the 
end  of  a  year.  In  April,  1732,  White  and 
the  defendant  made  a  settlement,  and  for 
the  first  year  White  was  charged  for  prin- 
cipal money  on  both  bonds,  ^36.  16s.  cur- 
rent, and  in  October  following  White  paid 
the  said  £36.  16s.  and  interest  at  six  per 
cent,  from  the  respective  days  of  payment 
in  the  bonds,  and  the  defendant  received 
it.  And  if  the  Court  adjudge  the  defendant 
guilty,  they  find  him  guilty  of  taking  the 
said  £4,  16s.  above  six  per  cent,  upon  the 
said  bonds.  And  I  take  it  upon  the  matter 
found,  the  defendant  is  not  guilty  of  any 
breach  of  the  said  act;  before  the  making 
of  which,  there  was  no  law  here  that  set- 
tled the  rate  of  interest,  nor  were  men 
subject  to  any  penalty,  though  they  took 
twenty  or  even  fifty  per  cent.  Now,  this 
act  provides  that  no  person,  after  the  29th 
of  September,  1730,  upon  any  contract  to 
be  made  after  that  time  for  loan  of  any 
monies,  wares,  &c.  shall  take  above  six  per 
cent,  per  annum,  for  forbearance,  and  all 
bonds,  &c.  made  after  that  time,  where 
more  is  received,  shall  be  void,  and  any 
person  who,  after  the  time  aforesaid,  upon 


♦See  monographic  note  on  "Usury"  appended  to 
Coffman  v.  MlUer.  26  Gratt  698. 
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any  contract  to  be  made  after  the  said  29th 
of  September,  shall  receive  above  six  per 
cent,  shall  forfeit  doable  the  value  of  the 
money,  &c.  lent,  &c.  It  is  plain  this  act 
was  intended  to  refer  only  to  contracts 
made  after  the  29th  September,  1730.  The 
penning  of  it  is  very  strong  to  exclude  all 
contracts  made  before  the  29th  September, 
1730,  and  after  the  time  aforesaid,  is 
repeated  no  less  than  four  times.  Indeed, 
it  would  be  very  strange  to  subject  them  to 
such  severe  penalties,  when  they  trans- 
gressed no  law  then  in  being.  I  suppose  it 
will  not  be  pretended  that  any  bond  taken 
before  the  29th  September,  1730,  where  more 
than  six  per  cent,  is  received,  is  void.  Then 
neither  can  the  receiving  the  money  upon 
such  bonds,  subject  the  obligee  to  the  for- 
feiture of  the  double  value  for  it.  Receiv- 
ing upon  a  contract  made  after  the  29th 
September,  is  made  penal  by  this  act. 
This  I  take  to  be  very  clear  upon  the  words 
of  the  act,  as  well  as  evident  from  the  rea- 
son and  justice  of  the  thing,  and  therefore 
it  may  be  needless  to  mention  the  author- 
ities upon  this  head.  But  as  there  are  cases 
directly  in  point  adjudged  upon  the  statutes 
of  usury  in  England,  I  will  beg  leave  to 
mention  two  or  three.  Hawk.  1,  P.  C.  244, 
is  express  that  a  contract  made  before  the 
act.  12  Anne,  which  reduces  interest  to 
five  per  cent.,  is  not  within  that  statute, 
but  that  it  is  lawful  to  receive  six  per 
cent,  (the  legal  interest  before)  upon  such 
contract.     See    Dalt.    13;  Raym.    195.     But 

we  go  no  further  than  to  the  last  act 
26        af^ainst    usury,  8  Geo.  2,  *5,  to  prove 

such  contracts  are  not  within  the  first 
act,  upon  which  this  action  is  founded. 
The  title  of  it  is  to  make  void  certain  con- 
tracts for  paying  excessive  usury.  It  re- 
cites that  there  were  several  contracts 
subsisting,  made  before  passing  of  the 
first  act,  or  between  the  passing  and  com- 
mencement, and  though  there  was  no  law 
in  being  to  punish  such  unreasonable  lend- 
ers, yet  such  contracts,  which  were  always 
unrighteous,  ought  not  to  be  binding.  It 
is  therefore;  enacted,  that  all  bonds,  &c. 
made  before  29th  September,  1730,  where 
any  interest  above  six  per  cent,  is  agreed 
to  be  paid,  shall  be  void  as  to  all  interest 
above  six  per  cent.  Here  is  the  judgment 
of  the  legislature,  that  contracts  made 
before  the  first  act,  or  before  the  passing 
and  commencement,  are  not  punishable 
by  any  law,  and  all  the  punishment  in- 
flicted by  this  act,  is  only  to  make  such 
contracts  as  were  then  subsisting  void,  as 
to  all  interest  above  six  per  cent. ;  but  there 
is  no  penalty  for  receiving  the  money  upon 
such  contracts.  If  there  was,  the  defend- 
ant would  not  be  within  it,  the  matter  for 
which  this  prosecution  is  set  on  foot  being 
transacted  long  before  the  making  of  this 
act,  and  was  not  a  contract  then  subsisting? 
If  then  the  defendant  did  not  take  above 
six  per  cent,  upon  a  contract  made  after 
the  29th  September,  1730,  I  conceive  he  is 
not  guilty  of  the  breach  of  any  law ;  and 
that  there  is  nothing  found  in  this  verdict 
to   prove  he  did,  is    very    clear.     In    June 


and  July,  1730,  he  let  White  have  twenty 
and  twelve  pounds,  and  took  his  bond  for 
payment  of  the  like  sum  sterling  at  the  end 
of  a  year.  This,  I  hope,  was  a  contract 
before  the  29th  September,  1730.  It  was 
lawful  then  for  the  defendant  to  receive  the 
money  due  upon  these  bonds,  I  mean  with- 
out being  subject  to  any  penalty.  In  April, 
1732,  White  and  the  defendant  made  a  set- 
tlement. At  this  time  the  defendant  might 
lawfully  take  the  sterling  money  reserved 
on  the  bonds,  as  I  said,  and  might  also 
lawfully  receive  six  per  cent,  interest  upon 
the  money  from  the  time  it  ought  to  have 
been  paid ;  and  this  is  all  he  did  do.  The 
sterling  money  is  paid  in  cash,  at  fifteen 
per  cent,  the  lowest  exchange,  which  makes 
;f36.  16s.  the  money  received  upon  the  set- 
tlement, together  with  interest  upon  it, 
from  the  time  it  was  payable  by  the  bonds, 
at  six  per  cent.  If  there  is  any  pretence  of 
a  contract  after  the  29th  September,  1730, 
in  all  this,  it  must  be  when  this  settlement 
was  made ;  but  upon  that  he  took  no  more 
than  six  per  cent.  And  however  unreason- 
able it'  might  be  to  take  fifteen  per  cent, 
upon  the  first  contract,  which  was  before 
the  law,  it  is  plain  he  has  not  taken  more 
than  is  allowed  by  the  law  on  any  contract 
since,  and  therefore  he  is  not  guilty  of  any 
breach  of  the  Act  of  Assembly ;  unless  it 
is  construed  that  the  receiving  money  after 

the  29th  September,  1730,  upon  a  con- 
27        tract   made  before  that  time,  *where 

more  than  six  per  cent,  is  received, 
is  within  the  act.  But  I  humbly  conceive 
such  a  construction  can  never  prevail,  be- 
ing against  the  express  words  as  well  as 
intention  of  the  act,  which,  as  I  have  ob- 
served, is  penned  in  the  strongest  terms  to 
exclude  all  contracts  before.  It  is  against 
the  sense  of  the  legislature  here,  since  the 
making  of  it,  as  I  have  shewed  from  the 
second  Act  against  usury;  against  the  rule 
of  construction  in  such  cases,  as  appears 
from  the  cases  I  have  read,  adjudged  upon 
this  point  in  England ;  against  the  private 
sentiment,  as  we  may  suppose,  of  Sir  John 
Randolph,  who,  we  all  know,  had  the  pen- 
ning of  the  second  act,  and  was  very  active 
in  promoting  it;  and  also  against  natural 
justice  to  punish  any  man  for  an  action,  in- 
nocent in  itself  with  respect  to  human  laws, 
by  a  law  made  ex  post  facto,  which  kind  of 
laws  have  been  always  condemned  as 
unjust,  and  therefore  to  make  such  a  con- 
struction of  a  law  against  the  express  words 
of  it,  I  apprehend  can  never  be  thought 
right ;  and  I  hope  the  consequence  of  such 
a  determination  will  be  considered.  It 
must  affect  a  great  number  of  people,  who 
thought  they  might  lawfully  take  more 
than  six  per  cent,  before  the  act,  and  per- 
haps in  conscience  might  do  so,  for,  with 
deference  to  the  learned  gentleman's  opin- 
ion, I  think  some  men,  under  some  circum- 
stances, may  as  lawfully  take  ten  per  cent, 
as  others  five.  I  mean  foro  conscientiae, 
and  abstracted  from  positive  laws;  and  in 
this  most  of  the  writers  upon  the  law  of 
nature  agree.  I  own  that  usury  seems  to 
have  been  always  condemned  by  the  antient 
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laws  of  England,  though  an  nsurer  was 
only  punishable  by  ecclesiastical  censures 
in  his  lifetime.  But  if  it  was  found  by 
twelve  men  after  his  death,  that  he  died  an 
usurer,  he  was  compared  to  a  thief,  his 
goods  were  forfeited  to  the  King,  and  his 
lands  escheated.  3  Just.  155.  And  as  usury 
was  an  offence  punishable  by  the  law  of 
the  Church,  we  frequently  find  it  said  to 
be  against  the  law  of  God.  Not  that  it  is 
prohibited  by  the  Gospel,  though  it  might 
be  so  by  the  canons  and  decrees  of  the  Pope, 
which  last,  in  the  times  of  superstition,  the 
artful  priest  taught  the  world  to  believe 
were  as  much  the  law  of  God,  as  the  Gos- 
pel itself.  But  now  mankind  are  more  en- 
lightened, and  protestants,  at  least,  allow 
nothing  to  be  against  the  law  of  God,  but 
what  is  prohibited  in  holy  writ.  1  Hawk. 
245.  As  to  the  prohibition  in  the  Jewish 
law,  that  is  not  at  all  obligatory  upon 
Christians.  The  law  of  Moses  was  pro- 
mulged  to  a  particular  people,  and  was  only 
binding  upon  them  to  whom  it  was  pro- 
mulged.  It  is  not  pretended,  nor  is  it  any 
where  said  to  be  an  universal  law  to  man- 
kind ;  and  that  it  is  not  binding  upon  Chris- 
tians, that  is,  the  actual  and  political  part 
of  it,  we  have  the  authority  of  the  Church, 

viz.  seven  of  the  thirty-nine  articles. 
28        It  is  true    the    moral  *part   is    there 

said  to  be  binding,  and  so  it  would 
be  if  it  was  not  in  the  law  of  Moses ;  the 
moral  law  being  eternally  and  universally 
binding  upon  mankind.  But  in  truth,  this 
prohibition  is  not  a  general,  but  a  partial 
prohibition,  respecting  the  Jewish  nation 
only,  for  they  are  permitted  to  take  usury 
of  strangers,  though  not  of  one  another, 
which  is  plain  proof  that  usury  is  not 
against  the  moral  law,  for  if  it  was,  the 
Jews,  who  were  the  sanctified  and  chosen 
people  of  God,  would  never  have  been  per- 
mitted the  practice  of  it  at  all.  Indeed, 
it  is  impious  to  suppose  that  God  would 
tolerate  the  practice  of  a  thing  simply  and 
naturally  unlawful.  This  prohibition  then 
to  the  Jews  was  merely  political.  First,  to 
obviate  that  avaricious  disposition  so  ob- 
servable in  that  people,  and  to  prevent  it 
from  running  out  into  oppression  of  one 
another;  and  second,  thereby  to  cement 
them  into  a  closer  bond  of  amity  to  each 
other.  Third,  to  secure  and  strengthen 
that  democratical  government  Moses  in- 
tended to  institute,  b3'  preserving  some 
kind  of  equality  in  property.  Upon  which 
principle,  the  laws  of  Jubilee,  and  against 
alienating  land  for  ever,  were  also  insti- 
tuted. It  must,  however,  be  owned,  the 
primitive  Christians  took  no  usury ;  prob- 
ably out  of  a  superstitious  reverence  to  the 
Mosaic  law,  which  might  be  the  first  oc- 
casion of  its  being  condemned  by  the 
Church,  though  afterwards  abused  by  the 
Clergy,  who  made  a  market  of  that,  as  well 
as  other  ofl"ences,  by  the  practice  of  com- 
muting for  penance.  Whoever  has  a  mind 
to  be  further  convinced,  that  usury  is  nor 
against  natural  justice,  let  him  read  Puf- 
fendorf's  law  of  nature,  B.  5.  c.  7.  s.  8.  ad 
iinem,    and    Barbeyrac's   notes   thereupon; 


where  he  may  see  it  proved  to  a  demonstra- 
tion, that  it  is  neither  against  the  law  of 
God  nor  of  nature,  but  even  necessary  in 
the  present  state  of  human  affairs,  and  of 
great  use  in  all  trading  countries.  Grotius, 
who  seems  to  condem  the  name,  allows  the 
thing.  He  says,  L/ib.  2.  c.  12.  there  are 
some  things  that  look  like  usury,  but  are 
parts  of  another  nature,  as  the  amends  that 
ought  to  be  made  or  credited  for  the  loss 
he  is  at,  in  being  out  of  his  money,  &c. 
which  is  the  very  thing  contended  for;  viz. 
if  I  lend  money,  or  money  is  owing  to  me, 
I  ought  to  have  something  for  the  use  of 
my  money,  and  the  loss  I  sustain  for  want 
of  it.  This  is  the  very  principle  upon 
which  usury  is  proved  to  be  consistent 
with  natural  justice.  It  is  no  matter 
whether  you  call  it  usury  or  interest, 
amends  or  damages;  the  thing  is  the  same; 
and  certainly  in  the  present  state  of  human 
affairs,  where  many  persons*  estates  con- 
sist all  in  money,  and  they  cannot,  nay,  it 
would  be  inconvenient  that  they  should 
employ  it  in  trade  and  husbandry,  no  just 
reason  can  be  given  why  they  should  not 
make  a  profit  of  their  estate,  as  well  as 
those  who  have  lands,  and  rent   them  out : 

especially  when  their  money  is  as 
29        useful  *to  the  Commonwealth;  for  no 

considerable  trade  could  be  carried  on 
without  it.  Usury  was  allowed  by  the 
Roman  law.  Puff.  276,  note  4,  and  is  prac- 
tised in  almost  all  civilized  nations,  at 
least,  in  all  Christendom.  It  is  indeed  pro- 
hibited by  the  Alcoran ;  but  even  the  pro- 
fessors of  that  religion  evade  it,  by  lending 
money  to  have  a  share,  as  a  fourth  or  fifth 
part  of  the  gain  made  by  it,  which  is  the 
same  thing,  for  in  equity  there  is  no  diflPer- 
ence  whether  I  agree  for  a  certain  gain 
before  hand,  or  run  the  risque  of  an  uncer- 
tain one.  Puff.  276.  As  to  the  quantum, 
that  may  be  taken  for  usury  according  to 
natural  justice,  Grotius  and  Lucan  6.  35. 
(See  Barbeyrac's  note  on  Grotius,  2.  12. 
20. )  proportions  it  not  by  the  gain  of  the 
borrower,  but  the  loss  that  accrues  to  the 
lender,  and  that  so  much  ought  to  be  patcl 
by  the  borrower,  as  the  lender  in  the  way 
of  his  calling,  usually  makes  of  his  money, 
allowance  being  made  for  hazard.  But 
because  it  would  be  difficult  to  prove  and 
adjust  this  exactly,  and  such  a  latitude 
would  give  an  opportunity  to  ill  men  to 
insist  upon  too  great  an  interest,  the  policy 
of  most  nations  has  reduced  it  to  a  certain 
standard,  which  is  more  or  less  according;- 
to  the  different  circumstances  of  each  state. 
In  trading  countries,  as  in  Holland,  it  is 
very  low,  two  and  a  half  or  three  per  cent. 
In  Venice  where  there  is  no  trade,  it  is 
eight  per  cent.,  and  interest  is  high  in  all 
the  inland  parts  of  Germany.  The  rate  of 
interest  in  England  has  been  reduced  from 
time  to  time,  as  money  has  grown  more 
plenty    and    its    trade    increased.     By    the 

H.  8.  it  is  prohibited    to   take   more 

than  ten  per  cent,  under  a  penalty.  This  is 
the  first  law  that  made  usury  cognizable  in 
the  King's  court.  Thus  it  continued  till 
James   I.,    when   interest   was   reduced     to 
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eight  per  cent. ;    after  the    restoration,    it 

was  reduced   to  six,   and  by  the Ann 

,   to   five.      In    most  of   the   English 

?lantation8,  I  am  told  it  is  now  at  ten. 
'welve  was  permitted  by  the  JRoman  law 
till  the  time  of  Justinian,  who  reduced  it  to 
eight.  Puff.  276,  note  4.  Thus  it  varies 
in  different  countries,  and  in  the  same 
country,  according  to  the  different  circum- 
stances of  it.  To  conclude :  where  the  rate 
of  interest  is  settled  by  law  in  any  country ,^ 
no  good  man  ought  to  take  more  though  it 
was  not  prohibited  under  a  penalty;  but 
where  there  is  no  law,  the  rule  laid  down 
by  Grotins,  seems  very  equitable,  viz.  in 
proportion  to  the  loss  that  accrues  to  the 
lender,  and  therefore,  a  trading  person  who 
usually  makes  a  great  profit  of  his  money, 
may  with  good  conscience  require  more 
than  one,  whose  money  lies  dead  upon  his 
hands.  From  whence  I  would  observe,  that 
the  taking  more  than  six  per  cent,  before 
there  was  any  law,  by  some  men,  under 
some  circumstances,  was  not  criminal  and 
unrighteous  as  is  pretended;  yet  I  should 
be  sorry  to  be  thought  an  advocate  for 
30  ^excessive  usury,  as  it  is  certainly 
introductory  of  great  oppression,  and 
I  am  heartily  glad  it  is  settled  by  law.  All 
that  I  contend  for,  is,  that  a  man  may  not 
be  punished  for  any  contract  of  this  sort, 
before  there  was  any  law  to  make  it  penal, 
and  I  hope  judgment  will  be  given  for  the 
defendant. 

This  case  was  agreed  by  the  parties,  and 
so  no  judgment  given. 

Reported  by  Edward  Barradall,  Esq. 


Legan,  Lessee  of  Chew  v.  Stevens. 

October,  1786. 

Und  Patents-Wheo  Junior  Patentee  Has  Priority- 
Case  at  Bar.— In  September  1729,  Tayloe,  a  sworn 
sarveyor  pretended  to  survey  for  the  lessor  of  the 
plaiuUff  one  thousand  acres  of  land,  of  which  he 
retamed  a  plat,  and  a  patent  was  granted  June  16, 
1727.  This  land,  except  about  sixty  poles  from  the 
befflnninff  was  not  marked  or  measured  before 
issnin?  the  patent  and  this  the  lessor  of  the  plain- 
tiff, knew.  The  defendant  afterwards  surveyed 
one  thousand  acres,  and  obtained  a  patent  in  Sep- 
icmber  1728,  which  Ukes  in  part  of  the  land 
within  the  bounds  of  the  plaintiff's  patent.  This 
was  marked  and  measured  and  the  surveyor  told 
the  defendant  the  land  was  free  and  not  taken 
op  before.  The  defendant  seated  his  land  in  Jan- 
nary  1728.  Upon  these  facts  and  the  fraud  of  the 
senior  patentee,  it  was  held  that  the  Junior  pat- 
entee was  entitled  to  the  land. 

There  has  been  a  survey  with  a  jury  in 
the  country,  and  a  special  verdict  found 
here  upon  which  the  case  is :  in  September, 
1726,  Colonel  Tayloe,  a  sworn  surveyor, 
surveyed  (or  pretended  to  survey)  for  the 
lessor  of  the  plaintiff,  one  thousand  acres 
of  land,  of  which  he  returned  a  plat,  and 
a  patent  was  granted,  June  16,  1727.  This 
land,  except  about  sixty  poles  from  the  be- 
ginning, was  not  marked  or  measured  be- 
fore issuing  of  the  patent,  and  this    Chew, 


the  lessor  of  the  plaintiff,  knew.  The  de- 
fendant afterwards  surveys  one  thousand 
acres,  and  obtained  a  patent  in  September, 
1728,  which  takes  in  part  of  the  land  within 
the  bounds  of  Chew's  patent.  This  was 
marked  and  measured,  and  the  surveyor 
(the  said  Tayloe)  told  the  defendant  the 
j  land  was  free  and  not  taken  up  before.  It 
appearing  by  the  jury's  report  in  the  coun- 
try, that  the  surveyor  told  Chew,  when  he 
began  his  survey  and  run  the  sixty  poles, 
that  he  could  not  then  finish  it,  being  then 
Saturday  night,  but  would,  when  he  came 
up  to  finish  two  other  surve3''s  he  had  begun 
the  day  before.  It  appears  also,  that  in 
January,  1728,  when  the  defendant  first 
began  to  seat  his  land,  Chew  forewarned 
him  from  digging  upon  the  land  in  contro- 
versy. The  survey  is  of  no  other  use  than 
to  shew  how  the  grants  interfere,  and  the 
sole  question  in  the  case  is,  whether  the 
grant  to  Chew,  the  lessor,  be  good  or  not. 
The  objection  is,  that  the  surveyor's  return- 
ing a  plat  without  marking  and  measuring 
the  land,  and  that  with  Chew's  privity, 
is  a  false  suggestion,  and  so  the  King 
was  deceived,  and  his  grant  void.  This 
point  has  been  once  already  labored  very 
strongly,  and  once  your  honors  have  deter- 
mined that  the  grant  is  good ;  but  Sir  John 
Randolph  is  now  to  convince  you  of  your 
mistake.  However,  I  hope  this  case  will 
not  be  drawn  into  a  precedent,  that  after 
judgment  is  passed,  a  cause  shall  be  suffered 
to  be  argued  again,  because  a  lawyer 
31  or  his  client  happen  *not  to  be  satis- 
fied. It  must  be  my  task  to  endeavor 
to  shew  that  this  grant  is  good ;  and  al- 
though I  shall  not  produce  so  many  cases 
as  I  presume  you  will  be  entertained  with 
on  the  other  side,  I  hope  to  prove,  first, 
That  there  is  no  such  deceit  in  this  case  as 
will  make  void  the  King's  grant;  secondly. 
That  to  determine  this  grant  void,  will  in- 
troduce a  general  mischief  and  inconven- 
ience upon  the  subjects  here.  As  to  the 
first,  the  King  is  of  that  great  eminence 
and  consideration  in  the  law,  that  many 
little  defects  and  omissions  will  make  his 
grant  void,  which,  in  the  case  of  a  common 
person  have  no  effect.  Such  are  mis-reci- 
tals, wrong  suggestions,  non-recitals,  &c. 
But  the  reason  is  not,  as  I  conceive,  be- 
cause the  King's  honor  was  concerned,  as 
was  argued  last  court,  but  because  the 
King  is  supposed  to  intend  the  great 
affairs  of  government,  and  cannot  take 
notice  of  matters  of  lesser  moment,  as  a 
common  person  may  and  ought  to  do.  Hob. 
224.  And  the  true  reasons,  why  the  law 
adjudges  the  King's  grants  void  in  case  of 
deceit,  are  first,  To  punish  the  party  for 
his  fraud;  secondly.  To  prevent  damage 
and  prejudice  to  the  King's  interest,  which 
would  often  happen  if  such  grants  were  al- 
lowed. Hob.  223.  Yet  it  is  not  every  cir- 
cumstance that  may  be  called  deceit,  nor 
every  wrong  suggestion  that  will  make  the 
King's  grant  void;  and  where  the  King  is 
not  deceived  in  the  consideration,  in  his 
title,  in  the  value  of  the  land,  or  in  the 
restrain  he  intended  to  make  for    his  bene- 
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fit,  or  generally  where  it  is  not  to  the  prej- 
udice of  himself  or  his  subjects,  the  grant 
will    be   good.     Even    false  considerations 
will    not  always  defeat   the  King's  grant; 
as  where    it   is    personal   and  executed,  as 
for  money  paid  or  service  done ;  though  the 
money  was  not  actually  paid  or  the  service 
done,  the  grant  will   be    good.     10  Rep.  67. 
68;  St.    Saviours    13.    patents  4    Mod.    415; 
Saund.  37;  3  Leon.  248.  pi.  455.  a.     The  rea- 
son is,  though  this  be  a  deceit,  yet  the  law 
does    not  esteem   it  so  weighty  or  material 
as  to  destroy  the  grant.     Hob.  223.     If  there 
was  any    thing   in    the    argument    of    the 
King's  being  injured    in    point    of    honor, 
this  sort  of  deceit  is  as  injurious  to  honor 
as  any  other;  but  as  I  never  read   or  heard 
of  that  argument  till  last  court,  until  I  have 
some    better  authority  for  it  than  Sir  John 
Randolph,  he  must  excuse  me  if  I  look  upon 
it  as  a  mere  refined  speculation  of  his  own. 
In  other  cases  it  has  been  thought  to  be  for 
the    honor  of  the  King  to  make  his  grants 
valid,    and   not  to  destroy  them:  as  in  the 
point    of  construction,  if  two  constructions 
can  be    made,  and  by  one  the  grant  will  be 
void,    and  by  the  other  good,  for  the  honor 
of  the  King  and  benefit  of  the  subject,  such 
a  construction  shall  be  made  as  will  support 
the  grant.     10  Rep.  67;  St.  Saviours  6  Rep. 
6;   Sir   John    Molin.     And   certainly   it   is 
more   for   the   honor  of  the  King  to 
32        pass  over  small    faults,    where    it  *is 
not  to  the  prejudice  of  himself  or  sub- 
jects, than  to  be    too    rigorous    in    taking 
advantage   of  them.     In  the  case  of  a  com- 
mon person,  I  am  sure  we  should  think  so. 
2  Just.    496.  497 ;  1  Mod.  96.  read  Kob.  222, 
and  St.  Saviours'   case,  2   Just. ;  2  Mod.  1. 
If  the  King  by  office  found,    has   a   manor 
in  ward,  and  grants  the  said   manor   by   a 
certain  name,  which  said  manor  was  lately 
seized  in  our  hands,  &c.  and   in    truth    the 
said  manor   was   not  seized,  this  shall  not 
avoid    the   grant,    though   false,  for  it  was 
not    material,  and    was   only  added  for  the 
greater  certainty  of  that  which  was  certain 
enough   before.     10   H.    4;  2  Sir  John  L#e- 
strange  cited  in  Legates   case,  10  Rep.  113. 
&c.     Queen    Elizabeth   granted  to  Thomas 
Markham    the   office  of   Keeper  of  parks  or 
woods  of  B.  which    said   office   the  Barl  of 
Rutland  lately  held,  whereas  the  said  Earl 
never  held  the  said   office,    and   it   was   re- 
solved by  the    Chancellor,    Attorney,    and 
Solicitor  general,  to  whom  it  was  referred, 
that    the   grant  was  good    notwithstanding 
that  false  suggestion.     So  if  the  King   de- 
mise   a    manor    by    special    name,    which 
manor  was  lately  in  the  tenure  of  I.  S.  but 
in    truth    he  never   had  it,  yet  the  grant  is 
good ;  for  in  these  cases    the   King   is   not 
deceived    in  his   title,    nor   in  the  value  of 
that  he  intended   to  grant,    nor   in    the  re- 
straint which  he,  for  his  profit,  intended  to 
make.     Sir  Thomas   Markham's  case,  cited 
in    I^egat's   case,    supra,  quod  lege.     H.  7. 
anno    1719,    granted  to  G.  B.  the  manor  of 
B.  in  tail  male,  and  anno  24.  by  letters  pat- 
ent reciting  the  former,  and  that  they  were 
surrendered  and  cancelled,  by  virtue  where- 
of, the  King   was  seized   in    fee,    granted 


the  said  manor  to  the  said  G.  B.  and  T.  his 
wife,  and  the  heirs  of  G.  (without  any 
grant  of  the  reversion)  and  the  question 
was,  if  the  reversion  would  pass  by  this 
last  grant?  It  was  objected.  1.  That  the 
estate  tail  was  not  recited  as  continuing, 
whereof  the  reversion  might  be  granted, 
but  as  determined,  and  therefore  the  King 
granted  it  as  a  thing  in  possession,  when 
he  had  onl3'  the  reversion  expectant. 
2.  The  King  thought  by  the  surrender  of  the 
first  letters  patent  the  estate  tail  was  deter- 
mined, and  that  he  was  seized  in  fee,  in 
which  he  was  deceived.  3.  The  King  was 
deceived  in  the  estate  he  granted,  for  he 
intended  to  grant  an  estate  in  fee,  in  pos- 
session, and  not  a  reversion  expectant,  but 
it  was  adjudged  that  the  grant  was  good  to 
pass  the  reversion,  for  here  was  no  wrong 
done  to  any  one,  and  less  passed  by  the 
grant  (viz.  the  reversion)  than  the  Kin^ 
intended,  and  so  no  prejudice  to  him.  6 
Rep.  55.  Lord  Chandos.  Lege.  2  Mod.  1. 
Where  was  the  King's  honor  in  this  case, 
or  those  others  I  cited.  Yet  it  is  evident 
he  was  deceived,  but  the  deceit  was  not 
material,  no  ways  to  his  prejudice,  and 
so    not   weighty   enough  to  make   void   his 

grant.     Many  other  instances   of  the 
33        like  kind  might  *be   given,  but  these 

I  hope  may  suffice  to  shew,  that 
though  the  King  be  deceived,  if  it  be  not 
in  the  consideration  that  is  really  in  his 
title,  in  the  value  of  the  lands,  or  in  the 
restraint  he  intended  to  make  for  his  ben- 
efit, the  grant  may  be  good.  It  will  remain 
then,  to  consider  whether  the  King  was  so 
deceived  in  the  present  case,  whether  the 
deceit  alleged,  be  so  weighty  or  material, 
as  that  it  should  make  the  grant  void.  The 
method  established  here  for  granting  the 
King's  lands,  has  been  always  the  same. 
A  survey  is  first  to  be  made,  and  a  plat 
returned  before  a  patent  issues.  Not  that 
there  is  any  positive  law  for  this,  but  that 
it  has  been  the  course  and  usage  from  the 
first  settlement,  and  takes  its  rise,  and 
continues  its  force,  merely  from  the  King's 
authority  and  institution,  who,  no  doubt, 
may  establish  another  method  for  grant- 
ing his  lands  if  he  pleases.  Now  that  many 
patents  must  have  been  granted  formerly, 
without  the  ceremony  of  marking  and 
measuring  of  the  land,  (the  want  of  which 
is  the  great  fraud  and  deceit  here  com- 
plained of)  must  be  evident  to  any  one  who 
considers  the  state  of  things  upon  the  first 
settlement  of  the  English  here.  The  In- 
dians were  then  in  great  numbers  all  over 
the  country,  and  it  could  not  be  done  with 
any  safety  or  security;  and  indeed  the  dis- 
putes we  have  concerning  the  bounds  of  the 
old  grants,  prove  this  point  to  a  demonstra- 
tion, since  in  many  of  them,  there  appear 
never  to  have  been  any  marked  lines  or 
boundaries,  and  almost  in  all,  a  vast  differ- 
ence between  the  courses  and  distances  of 
the  patent,  and  the  antient  possession  un- 
der them.  But  I  never  yet  heard  that  any 
of  these  grants  have  been  impeached,  be- 
cause the  land  was  not  marked,  &c. 
Though    we  may  expect  they   will,    if  it  is 
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your  honors'  opinion  that  that  defect  ia 
snCBcient  to  avoid  the  King's  grant.  That 
being  equally  necessary  then  as  now,  there 
was  no  positive  law  then,  nor  is  now,  mak- 
ing it  necessary  or  essential,  and  therefore, 
for  the  same  reason,  that  if  a  grant  made 
ten  years  ago  is  void  for  want  of  that  cir- 
cumstance, a  grant  made  fifty  or  an  hun- 
dred years  ago,  must  be  void  for  want  of 
the  like  circumstance.  The  length  of  time 
will  make  no  difference  in  the  case  of  the 
King.  It  will  be  said,  perhaps,  there  is 
an  act  of  Assembly  directing  the  surveyor 
to  bound  the  land  surveyed  by  him,  by 
marking  trees.  And  it  is  true  there  is  such 
an  act,  and  no  doubt  but  what  the  sur- 
veyor ou^ht  to  have  done  it,  but  then  I 
must  observe,  that  act  is  merely  directing 
to  the  surveyor;  the  title  is,  *An  act  direct- 
ing the  duty  of  surveyors,'  4.  A.  c.  22.  and 
the  whole  scope  of  it  plainly  shews  nothing 
more  was  intended.  There  is  not  a  sylla- 
ble of  the  King's  grants,  or  that  they  shall 
be  void  if  the  surveyor  does  not  do  his 
duty ;  nor   would  the  King,  I   presume,    be 

pleased  to  be  so  prescribed  to.  This 
34        act  then,  is  nothing  to  the  ^purpose, 

only  to  shew  the  surveyor  has  not 
done  his  duty,  which  I  allow.  But  it  is  ho 
consequence  I  hope,  that,  therefore,  the 
King's  grant  is  void;  I  am  sure  the  act 
says  no  such  thing.  But  here  Chew,  the 
grantee,  was  privy  to  this  neglect  of  duty 
in  the  surveyor,  and  this  is  made  a  mighty 
aggravating  circumstance.  It  may  be  nec- 
essary to  obviate  the  force  of  that  objec- 
tion. It  was  said  last  court,  that  the  grant 
was  a  mere  forgery,  that  there  was  a  com- 
bination between  Chew  and  the  surveyor, 
though  to  what  end,  I  know  not,  and  shall 
be  glad  it  may  be  pointed  out.  It  is  found, 
indeed,  that  Chew  knew  the  land  was  not 
marked  or  measured,  when  he  took  out  his 
patent ;  but  then  it  appears  in  the  deposi- 
tions, that  the  surveyor,  when  he  began  the 
survey,  made  an  excuse  for  not  finishing 
it,  that  it  was  Saturday  night;  but  prom- 
ised to  do  it  when  he  came  up  to  finish 
some  other  surveys.  This,  Chew  might 
reasonably  suppose  he  would  do  in  nine 
months,  which  passed  before  he  sued  out 
his  patent.  But,  admitting  he  was  some- 
what too  hasty  in  getting  a  plat,  and  ob- 
taining a  patent  before  this  was  done,  I 
cannot  see  how  this  can  be  termed  a  fraud. 
It  was  rather  a  piece  of  ignorance,  an 
error  of  the  judgment,  not  any  depraved  or 
sinister  intention;  nor  does  there  appear 
any  advantage  he  could  possibly  propose 
by  it  to  himself,  nor  any  fraud  upon  the. 
King;  for  the  full  composition  was  paid. 
No  more  lands  within  the  bounds  than 
mentioned  in  the  grant,  and  the  full  quit- 
rents  honestly  paid  ever  since.  Neither 
could  he  intend  or  foresee  any  prejudice  to 
another.  He  might  well  think  the  surveyor 
would  finish  his  survey  according  to  his 
promise;  and  if  he  did  not  do  it,  it  is  he 
alone  is  guilty  of  the  fraud,  and  not  Chew, 
and  ought  to  answer  for  the  injury  done  to 
the  defendant ;  which  he,  or  his  representa- 
tives may    undoubtedly    be    compelled    to, 


notwithstanding  the  contrary  was  asserted 
last  court.  This  mighty  fraud,  then,  in 
Chew,  of  being  privy  to  the  surveyor's 
neglect,  when  stated  and  considered,  ap- 
pears to  be  no  more  than  a  piece  of  igno- 
rance and  folly,  without  any  probability  of 
a  fraudulent  sinister  intention,  either  with 
respect  to  the  King,  or  any  one  else.  The 
surveyor  is  undoubtedly  inexcusable.  But 
then  whether  his  neglect  of  duty  ought  to 
make  void  the  King's  grant,  must  be  hum- 
bly submitted.  I  shall  now  speak  a  word 
to  the  second  point,  which  was  to  shew  the 
general  mischief  and  inconvenience  that 
will  be  introduced,  if  it  is  determined  that 
any  neglect  of  duty  in  a  surveyor,  or  his 
omitting  to  mark  and  measure  the  land  sur- 
veyed, shall  make  the  King's  grant  void. 
I  have  had  occasion  already  to  speak  of  the 
old  grants  upon  the  first  settlement  of  the 
English  here,  and  it  is  evident,  I  hope, 
from  what  has  been  said,  that  the  lands 
then  could  not  be  marked  or  measured.     It 

is  further  notorious,  that  in  later 
35        *times,     surveyors    have    been    very 

remiss  and  negligent  in  their  duty. 
Many  plats  upon  which  grants  are  founded, 
have  been  returned  without  stretching  a 
chain,  or  marking  a  tree.  Therefore,  if  it 
is  determined  that  grants  are  void  for  these 
slips  and  frauds  of  the  surveyor,  it  will 
introduce  an  universal  confusion,  and 
shake,  for  aught  I  know,  half  the  titles  in 
the  country.  No  purchaser  can  be  safe 
under  a  possession,  though  ever  so  long,  if 
the  crown  thinks  fit  to  repeal  the  grants; 
for  no  time  will  bar  the  King.  In  short, 
to  determine  that  a  grant  is  void  because 
the  surveyor  did  not  mark  or  measure  the 
land  before  he  returned  his  plat,  will  be 
in  effect  to  declare  that  half  the  patents  in 
this  country  are  void.  Now  the  judges  in 
their  determinations,  have  regard  to  the 
generality  of  the  subjects'  cases,  and  the 
inconvenience  that  may  ensue.  1  Rep.  52. 
Vaughan  lays  it  down  as  a  rule,  that 
where  the  law  is  known  and  clear,  though 
unequitable  and  inconvenient,  the  judges 
must  determine  as  the  law  is.  But  where 
the  law  is  doubtful  and  not  clear,  the 
judges  ought  to  interpret  it  to  be  as  least 
inconvenient.  To  apply  this.  As  it  is  far 
from  being  clear,  that  the  defect  of  the 
surveyor  in  not  marking  and  measuring  the 
land,  is  such  a  deceit  or  false  suggestion, 
as  will  make  the  King's  grant  void,  and  as 
such  a  determination  will  be  introductive 
of  a  general  mischief  and  inconvenience, 
and  tend  to  destroy  many  men's  titles  to 
their  inheritance,  I  hope  it  will  not  be  your 
honors'  opinion.  As  to  any  hardship  that 
may  be  pretended  on  the  defendant's  part, 
and  I  remember  a  great  deal  was  said  of 
that  last  court,  I  hope  Chew  is  not  to  an- 
swer for  that,  it  being  altogether  the  sur- 
veyor's fault,  of  whom  he  must  seek  for  his 
remedy.  And  as  to  losing  his  houses, 
which  is  part  of  the  hardship  complained 
of,  that  is  owing  to  the  defendant's  own 
folly  and  absurdity;  since  it  appears  Chew 
forewarned  him  from  building  upon  the 
land  in  controversy,  alleging  it  was  within 
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his  bounds,  and  the  defendant  could  not 
be  ignorant  that  it  was  so,  by  offering  to 
purchase  of  him.  So  his  damage  upon  this 
account,  is  of  his  own  seeking,  and  ought 
not  at  all  to  be  considered.  And  I  must 
submit  whether  the  hardship  will  not  be 
as  great  upon  Chew,  to  lose  his  land  merely 
for  a  neglect  of  duty  in  the  surveyor,  (for 
I  can  consider  it  in  no  other  light,)  when 
he  has  honestly  paid  the  King  his  rights, 
which  is  in  the  nature  of  purchase  money, 
has  no  more  land  than  he  ought  to  have, 
and  has  paid  the  full  quit-rents  ever  since 
the  time  of  his  grant.  But  in  truth,  the 
hardship  on  either  side  should  be  thrown 
out  of  the  question,  and  the  general  incon- 
venience is  what  ought  to  be  considered. 
This,  I  hope,  I  have  sufficiently  shewn, 
and  so  humbly  pray  judgment  for  the  plain- 
tiff, 

Randolph  for  the  defendant.  The 
36  question  is  not  whether  the  *plain- 
tiff*8  grant  be  absolutely  void ;  but 
whether  it  be  good  against  the  defendant, 
who  has  obtained  a  fair  grant,  and  observed 
all  the  rules  prescribed  by  the  law. 
Whereas  the  plaintiff's  grant  is  a  mere 
forgery.  Procuring  a  plat  to  be  returned, 
and  taking  out  a  patent  upon  it,  when  he 
knew  the  land  was  not  surveyed,  was  a 
very  great  fraud  upon  the  King ;  a  false 
suggestion  of  the  party  himself;  and  must 
make  the  grant  void,  at  least  so  far  as  not 
to  hurt  an  innocent  person,  as  the  defend- 
ant is.  The  rules  for  granting  lands  here, 
have  been  the  same  from  the  first  settle- 
ment of  the  country.  The  first  charter  to 
the  company  empowered  the  Governor  and 
Council  to  settle  the  privileges  of  adven- 
turers, which  was  done  by  allowing  fifty 
acres  to  each  adventurer.'  The  same  course 
was  allowed  after  the  dissolution  of  the 
company,  without  any  positive  authority 
till  the  time  of  James  II.,  when  a  new 
lauae  was  added  to  the  Governor's  com- 
mission, to  grant  fifty  acres  for  importa- 
tion ;  but  no  land  was  granted  for  money 
till  1703.  Surveying  was  always  necessary, 
and  required  before  any  grant  was  made, 
and  where  an  essential  circumstance  is 
wanting,  the  grant  must  be  void.  Ver- 
non's case,  1  Vern.  370;  Vernon*  and  Ben- 
son, 1  Mod.  Cha.  cases  47.  Much  more 
here,  where  the  party  himself  was  privy  to 
this  neglect  of  duty  in  the  surveyor,  and 
so  joined  with  him  in  the  deceit  upon  the 
King.  The  partaker  in  a  fraud  is  equally 
guilty  with  the  contriver.  The  law  abhors 
all  kinds  of  fraud.  A  fine,  though  the  most 
solemn  conveyance,  if  levied  by  fraud  and 
covin,  is  void.  3  Rep.  77.  Fermers  case, 
as  to  the  inconvenience.  This  case  must 
be  distinguished  from  those  where  the 
surveyor  alone  is  in  fault,  and  the  grantee  j 
no  ways  privy.  In  that  case  it  might  be 
heard  that  an  innocent  person  should  suffer 
for  the  neglect  of  duty  in  an  officer.  But 
here  the  party'  knew  the  officer  had  not  done 
his  duty;  it  was  a  contrivance  and. com- 
bination between  them,  and  a  great  piece 
of  presumption  and  a  notorious  deceit  upon 
the  King,  for  the  plaintiff  to  take  out  a  pat- 


ent upon  such  a  piece  of  forgery  as  the  plat 
was.  Surely  no  favor  or  countenance  is  due 
to  such  a  practice,  especially  when  an  inno- 
cent man  is  to  be  oppressed  and  ruined  by  it. 
To  prove  the  grant  void,  were  cited  Allen 
Wood's  case,  1  Rep.  40.  b. ;  Vores'  case  cited 
in  Legats.  10  Rep.  110.  b.  In  April,  1735, 
judgment  was  given  for  the  plaintiff  by  the 
opinion  of  seven  judges  against  four.  But 
upon  the  great  importunity  of  the  defend- 
ant's counsel,  the  court  was  prevailed  upon 
to  hear  another  argument,  which  was  made 
October,  1736,  when  Blair  and  Byrd  having 
changed  their  opinions,  judgment  was  given 
for  the  defendant  by  the  opinion  of  these 
two   and   Randolph,    Grymes,    Carter   and 

Digges;  Lee,  Tayloe,  Curtis,  Robin- 
37        son     and     *the     Governor,      contra. 

Lightfoot,  formerly  for  the  defend- 
ant, now  doubted.  Carter  did  not  hear  the 
first  argument. 

Note.  The  court's  opinion  turned  upon 
the  fraud  (as  it  was  termed)  in  the  plain- 
tiff, viz.  his  knowing  the  land  was  not  sur- 
veyed. 

Reported  by  Edward  Barradall,  Esq. 


Jones  V.  Langhorn. 

October,  173(J. 
Slaves— Life  Interest  In  Wife.— Slaves  were  devised 
to  a  woman  during'  her  life  with  remainder  t# 
another.  She  afterwards  married  and  joined  with 
her  husband  in  a  deed  of  mort^aire  of  the  slaves 
for  ninety-nine  years.  The  husband  died,  and  an 
action  of  detinue  was  brousrht  by  tne  mortfiracree 
asrainst  the  wife  for  the  recovery  of  the  slaves. 
Hbld.  the  action  will  not  lie. 

In  detinue  upon  a  special  verdict.  The 
case  was:  a  woman  possessed  of  slaves  de- 
vised to  her  during  life,  and  after  her  death 
to  another,  marries  and  joins  with  her  hus- 
band in  a  deed  of  mortgage  of  these  slaves 
for  ninety-nine  years.  The  husband  dies; 
this  action  is  brought  by  the  mortgagee 
against  the  wife  for  the  recovery  of  the 
slaves. 

Barradall  for  the  plaintiff.  The  deed  is 
undoubtedly  void,  as  to  the  wife,  and  so 
it  is  merely  the  act  of  the  husband.  The 
question  then  is  solely  this,  whether  the 
husband  in  this  case  could  dispose  so  as  to 
prevent  any  title  or  interest  from  surviv- 
ing to  the  wife ;  and  I  conceive  clearly  that 
he  might.  It  is  agreed  that  slaves  in  this 
case  are  to  be  considered  as  chattels,  the 
devise  to  the  wife  being  before  the  act, 
making  them  real  estate.  I  shall  then  con- 
sider the  interest  accruing  to  the  husband 
in  the  wife's  estate,  which  is  different, 
according  to  the  nature  and  quality  of  that 
estate.  In  her  lands,  &c.  he  acquires  a 
freehold  during  the  coverture;  or  an  estate 
for  life,  if  there  is  issue  between  them. 
In  chattels  real,  he  acquires  a  property  and 
a  power  of  disposing  in  his  life-time,  but 
not  by  will ;  if  he  dies  first  without  dispos- 
ing, they  survive  to  her.  If  she  dies  first, 
they  survive  to  him.  1  Danv.  705.  8;  1 
Inst.  351.  a.  But  as  to  chattels  personal, 
marriage  is  an  absolute  gift  of  all  such  in 
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posaession,  whether  the  haaband  aurvive  or 
not.  Co.  Lit.  311.  b.  And  this  I  preaume, 
whether  the  wife  has  an  abaolute.  or  tem- 
porary, or  a  qualified  property:  for  all  the 
right  and  interest  of  the  wife,  be  it  more 
or  less,  is  transferred  to  the  husband,  and 
vests  in  him  by  way  of  gift.  There  is  no 
case  in  law  that  makes  any  difference,  nor 
is  there  any  in  the  reason  of  the  thing.  If 
the  husband  has  a  right  to  the  greater,  by 
the  argument  a  majori  ad  minus,  he  has 
also  a  right  to  the  less,  for  that  omne 
majus  continet  in  se  minus,  is  a  rule  of 
law  as  well  as  an  axiom  of  philosophy. 
Certainly    it  must  appear   absurd   that  the 

law  should  give  the  husband  chattels 
38        in  which  the   wife  *has  an   absolute 

right,  and  not  those  in  which  she  has 
a  lesser  interest.  The  husband's  right  as 
to  chattels  personal,  was  always  the  same, 
and  as  to  chattels  real,  it  has  been  carried 
further  in  later  times  than  formerly;  for 
he  may  now  dispose  of  the  trust  of  a  term 
as  was  adjudged  about  Michl.  1680,  in  the 
house  of  Lords,  in  Sir  Edward  Turner's 
case,  (1  Vern.  17,)  which  is  the  first  case 
of  that  sort,  the  law  being  otherwise  be- 
fore; but  since,  has  been  always  held  ac- 
cording to  that  determination.  1  Vern.  18; 
2  Vern.  270,  Tudor  v.  Samyne.  Now 
whether  the  interest  of  the  wife  be  only 
for  life  or  in  the  whole  term,  it  will  cer- 
tainly make  no  difference.  Whatever  in- 
terest she  has,  the  husband  has  a  power  of 
disposing;  and  if  in  chattels  real,  surely 
in  chattels  personal  too,  in  which  he  ac- 
quires a  more  absolute  right.  If  1  Inst. 
351,  be  objected,  that  the  husband  shall  not 
charge  his  wife's  chattels  real,  though  he 
may  dispose;  but  if  she  survive,  she  shall 
hold  it  discharged ;  that  rule  does  not  hold 
in  chattels  personal  as  this  case  is;  besides, 
all  that  is  meant  by  that  is,  that  he  shall 
not  charge  her  term  with  a  rent.  1  Rol. 
Abr.  344.  5.  and  346.  2.  But  I  question 
whether  the  law  be  so  at  this  day,  the  hus- 
band's power  over  the  wife's  term  being 
enlarged  since  Coke  wrote,  in  the  instance 
just  now  mentioned;  and  it  is  certainly 
absurd  that  a  man  should  have  a  power  of 
disposing  and  not  of  charging.  Then  our 
case  is  different  too;  here  is  a  mortgage, 
and  the  estate  and  interest  become  abso- 
lute in  the  law  for  the  term,  by  non-pay- 
ment-of  the  money,  and  only  an  equity  of 
redemption  left  to  the  mortgagor. 

Randolph  for  the  defendant.  Slaves  here 
are  to  be  considered  as  chattels.  Now  the 
property  of  a  chattel  must  be  divided,  so 
as  that  part  of  the  property  shall  vest  in 
one  and  part  in  another.  But  when  a  chat- 
tel is  given  to  one  for  life  with  remainder 
over,  the  devisee  for  life  has  only  the  use, 
and  the  property  vests  In  the  remainder 
man.  It  is  upon  this  distinction  alone  that 
remainders  of  chattels  are  allowed ;  for  if 
the  property  vested  in  the  first  devisee,  the 
remainder  over  must  be  void,  because  the 
gift  of  a  chattel  for  an  hour,  is  a  gift  for- 
ever. That  the  wife  here  having  only  the 
use  and  no  property,  this  use  vested  in  the 
husband   only    during  his  life ;  but  he  had  | 


no  power  of  disposing,  so  as  to  conclude 
the  wife  after  his  death,  though  the  dispo- 
sition might  be  good  during  his  life,  and 
he  cited  1  Inst.  351.  a.  where  a  difference 
i  is  taken  between  a  property  and  a  bare 
^  possession ;  as  where  a  woman  has  goods 
!  as  bailee  or  executrix,  this  bare  possession 
is  not  given  to  the  husband  by  the  mar- 
riage. He  also  cited  Mor.  521,  Thomson  v. 
Butler,  where  the  husband's  release  of  the 
wife's  annuity  was  no  bar  after  his  death ; 
and  mentioned  the  case  of  Brown  and 
39  *Willi8,  April,  1731,  in  this  court, 
which  he  said  was  in  point.  He  said 
it  would  be  a  hard  case  upon  women,  espe- 
cially widows  marrying  second  husbands, 
if  they  happen  to  survive:  that  it  would  be 
inconvenient  too,  since  the  slaves  might 
be  taken  in  execution  for  the  husband's 
debts,  or  sold  by  him  to  the  prejudice  of 
those  in  remainder.  To  which  it  was  re- 
plied, that  it  was  true  in  the  language  of 
our  books,  by  the  devise  of  a  chattel  for 
life  with  remainder  over,  that  this  distinc- 
tion was  kept  up  upon  the  ground  of  that 
old  rule  of  law,  the  gift  of  a  chattel  for  ad 
hour  is  a  gift  forever.  But  in  effect,  the 
first  devisee  has  a  property  during  life, 
having  all  the  marks  of  ownership,  except 
that  of  selling  absolutely.  Whatever  prof- 
its can  be  made  are  his.  He  may  main- 
tain trover  and  even  dispose  during  life; 
and  certainly  this  is  something  more  than 
a  bare  possession,  which  is  the  case,  1 
Inst.  351.  and  so  nothing  like  this.  The 
use  here  is  coupled  with  the  interest,  and 
wherever  there  is  an  interest  there  must  be 
some  degree  of  property ;  for  what  is  a 
property  but  a  power  of  disposing  and 
using,  which  a  devisee  of  a  chattel  for  life 
has  during  life?  Certainly  then  as  such 
devisee  has  a  qualified  property,  no  one 
will  dispute  but  he  may  sell  during  life. 
Marriage  is  an  alienation,  a  gift  in  law, 
equivalent  to  an  alienation  in  fact.*  It  is 
agreed,  the  slaves  here  vested  in  the  hus- 
band during  life.  If  they  vested  at  all, 
they  must,  for  the  whole  interest  the  wife 
had  in  them,  being  all  transferred  by  the 
marriage.  It  is  absurd  to  talk  of  the  hard- 
ships upon  women,  unless  it  be  a  hardship 
that  any  thing  should  vest  in  the  husband 
by  the  marriage.  Is  it  harder  that  a  lesser 
interest  should  vest,  than  that  a  greater 
should?  The  argument  from  inconvenience 
is  full  as  ridiculous,  since  chattels  so  taken, 
may  as  well  be  taken  for  the  wife's  debts 
as  for  the  debts  of  the  husband,  or  sold  by 
her  in  prejudice  of  the  remainder  man.  It 
may  be  an  argument  against  allowing  such 
devises  at  all,  but  is  none  against  the  hus- 
band's right  in  such  a  case. 

Judgment  for  the  defendant,  per  totam 
curiam  praeter  laghtfoot  and  Tayloe. 

A  like  case  between  Clemonts  and  Walker, 
was  argued  in  April,  1739,  and  the  same 
judgment  given  by  Randolph,  Grymes, 
Carter,  Diggs  and  the  Governor.  Curtis 
and  Robinson,  contra. 

Reported  by  Edward  Barradall,  Esq. 

♦The  wife  miffht  arlve  or  sell  during*  life  by  deed. 
Marriage  is  a  rift  and  alienation  in  law. 
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♦Tayloe  v.  Graves. 

October,  1786. 


Staves— Detlnne— In  1712 the  teptator devised  to  his 
daughter  Mary,  the  nse,  labor  and  services  of 
certain  slaves  darinsr  her  life  and  after  her  death 
the  said  slaves  and  their  increase,  to  go  to  the 
heirs  of  her  body  forever.  Mary  had  issue,  a 
daughter,  living  at  the  time  of  the  devise  and  the 
death  of  the  testator,  but  died  before  her  mother, 
who  was  also  dead  at  the  time  of  this  action. 
Held,  that  the  plaintiff  who  claimed  as  heir  of  the 
testator  could  not  maintain  an  action  of  detinue 
for  the  slaves. 

In  detinue.  A  case  was  agreed ;  viz.  W. 
P.  possessed  of  the  slaves  in  question,  by 
his  will,  dated  1712,  devises  to  his  daughter 
Mary,  the  use,  labor  and  service  of  them 
during  her  life,  and  after  her  decease,  the 
said  slaves  and  their  increase,  to  fall  to 
the  heirs  of  her  body  begotten  forever. 
Mary  had  issue,  a  daughter,  living  at  the 
time  of  the  devise  and  the  death  of  the  tes- 
tator, but  died  before  her  mother,  who  is 
also  dead,  and  the  plaintiff  claims  as  heir 
to  the  testator. 

Mr.  Attorney  General.  By  the  act  of 
1705,  slaves  are  made  real  estate,  though 
the  law  is  now  altered  by  the  act  of  1727, 
with  respect  to  gifts  and  devises  of  slaves, 
that  they  can  only  be  given  and  devised  as 
chattels  personal.  There  is,  however,  a 
proviso  in  this  last  act,  that  where  slaves 
have  been  before  given  for  life,  and  the 
remainder  thereupon  limited  to  another, 
that  such  remainder  shall  be  good  in  law  to 
transfer  the  absolute  property  to  the  re- 
mainder man.  The  testator  here  has  given 
only  an  estate  for  life  to  his  daughter,  with 
a  contingent  remainder  to  the  heirs  of  her 
body,  and  there  being  no  such  when  the 
contingency  happened,  viz.  at  her  death, 
the  remainder  is  void,  and  the  plaintiff  as 
heir  at  law  to  the  testator,  is  entitled  to 
these  slaves. 

Barradall,  for  the  defendant.  Slaves  in 
this  case  are  to  be  considered  merely  as 
chattels;  but  before  I  speak  to  that,  I  shall 
shew  that  taking  them  to  be  real  estate, 
the  plaintiff  can  have  no  title.  If  this  was 
a  devise  of  lands,  Mary  would  take  an  estate 
tail  by  the  words  of  this  will,  and  not  an 
estate  for  life  with  a  contingent  remainder 
to  the  heirs  of  her  body.  It  is  a  rule  laid 
down  in  Shelley's  case,  1  Rep.  104.  b. ;  1 
Inst.  22.  b.  that  where  the  ancestor  takes 
an  estate  of  freehold,  a  limitation  to  his 
right  heir  or  heirs  of  his  body,  are  words 
of  limitation  and  not  of  purchase,  and  so 
it  was  adjudged,  1  Vent.  214.  225;  King 
and  Melling  and  Fitzgib.  7.  Shaw  and 
Weigh.  There  is,  however,  some  excep- 
tions to  this  general  rule,  in  the  case  of 
wills,  where  the  testator's  intention  is  ap- 
parent to  lodge  the  inheritance  in  the  is- 
sue, as  Loddington  and  Kime,  and  Bach- 
house  and  Wells,  cited  Fitzgib.  22;  Shaw 
and  Weigh.  See  Raymond's  argument  in 
that  case.  In  Wild's  case,  6  Co.  17,  a 
difference  is  taken  where  the  ancestor  has 
issue  living  at  the  time    of  the  devise,  and 


where  not.  That  in  the  first  case,  the  is- 
sue shall  take  by  way  of  remainder,  and  so 
Hale's  opinion  seems  to  be,  1  Vent.  229. 
upon  the  authourity  of  that  case.  But  I 
take  the  law  to  be  otherwise  settled  at  this 
day,    nor  is  there  any  authority  to  support 

that  opinion,  since  Wild's  case, 
41        which  too    was  *against   the  opinion 

of  two  Judges.  I  conceive  then  that 
by  this  devise,  Mary  had  an  estate  tail, 
and  then  the  absolute  property  vested  in 
her ;  for  slaves  could  never  be  entailed  be- 
fore the  act  of  1727,  and  under  that  act  only 
when  annexed  to  lands.  The  constant  res- 
olutions of  this  Court  have  been  so.  On 
the  other  side,  if  heirs  of  the  body  here  are 
taken  as  words  of  purchase,  and  slaves  are 
to  be  considered  as  real  estate,  then,  the 
remainder  being  contingent  and  void  in 
event,  b3^  Mary's  leaving  no  issue,  the 
plaintiff  is  certainly  well  entitled.  But 
slaves  in  this  case  are  no  more  than  chat- 
tels. It  is  true  the  act  of  1705  makes  slaves 
real  estate  to  some  purposes,  but  not  to  all ; 
they  are  to  descend  to  the  heir,  if  a  man 
dies  intestate,  and  a  woman  is  to  be  en- 
dowed of  them.  But  there  is  an  express 
proviso,  that  sales  and  alienations  of  them 
may  be  made  in  the  same  manner,  as  be- 
fore making  the  act.  There  was  some 
difference  of  opinion  in  the  construction  of 
this  act,  which  occasioned  the  act  of  1727, 
not  to  alter  the  first  act,  but  to  explain  and 
amend  it;  and  where  a  subsequent  act  ex- 
plains a  former,  it  cannot  be  said  to  alter 
it,  but  only  point  out  the  true  construc- 
tion. The  words  of  the  last  act  respect- 
ing the  present  question,  are  worthy  of 
observation.  It  recites  the  difference  of 
opinion  in  construing  the  first  act,  and 
then  enacts,  ^That  the  said  act  shall  here- 
after be  construed,  and  the  true  intent  and 
meaning  is  hereby  declared  to  be;'  no 
other  construction  then  can  now  be  made 
than  what  is  hereby  declared  to  be  the  true 
construction.  It  is  not  at  all  material 
whether  the  case  happened  before  or  since 
the  act  of  1727.  The  law  was  always  the 
same.  This  last  act  does  not  alter  the  first, 
as  I  said;  it  only  explains  and  points  out 
the  true  construction ;  and  the  words  of  the 
last  act  are  mighty  plain  (and  so  indeed  I 
think  are  the  words  of  the  first)  that  in 
sales,  gifts  and  devises,  slaves  are  to  be 
regarded  merely  as  chattels.  A  sale,  gift, 
or  devise,  is  to  transfer  the  absolute  prop- 
erty as  if  such  slave  were  a  chattel.  Tak- 
ing slaves  then  to  be  chattels,  the  plaintiff 
can  have  no  kind  of  pretence.  It  will  not 
be  denied  but  that  a  chattel  may  be  given 
for  life,  with  remainder  over;  it  is  not 
material  whether  the  chattel  itself  be 
given,  or  only  the  use  for  life.  The  law 
makes  the  same  construction  in  both  cases, 
viz.  that  the  first  devisee  has  only  the  nse, 
and  the  absolute  property  vests  in  the  re- 
mainder man.  The  use  only  is  given  by 
his  will  to  Mary  for  life,  and  after  her 
death  the  slaves  are  to  fall  to  the  heirs  of 
her  body.  If  heirs  of  the  body  here  are 
taken  as  words  of  purchase,  as  descriptio 
vel    designatio    personae,    the  daughter  of 
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Mary  took  the  remainder  as  a  person  well 
described,  and  then  the  absolute  property 
vested  in  her,  and  the  slaves  must  go  to 
her  heir  and  not  to  the  testator's.     If  they 

are  not  words  of  purchase,  but  words 
42        of    limitation,    then    *Mary    has    an 

estate  tail  given  to  her,  and  such  a 
devise  will  pass  the  absolute  property  of  a 
chattel.  But  suppose  the  renfainder  void 
by  Mary's  leaving  no  issue  at  her  death ; 
in  that  case  I  conceive  the  absolute  prop- 
erty vested  in  Mary,  for  I  take  the  law  to 
be  very  clear,  that  if  a  chattel  is  given  to 
one  for  life,  or  the  use  for  life,  (for  there 
is  no  difiference)  and  no  remainder  is  lim- 
ited, or  a  remainder  that  is  void  either  in 
its  creation  or  in  event,  the  absolute  prop- 
erty vests  in  the  devisee  for  life,  and  can 
never  evert  back  again  to  the  representa- 
tive of  the  testator.  Quaere  de  hoc.  It  has 
been  endeavored  to  compare  slaves  in  this 
case  to  chattels  real,  and  many  cases  there 
are  of  devises  of  this  sort,  some  of  which 
have  been  cited,  to  what  purpose  I  am  still 
to  learn.  Cotton  and  Heath,  1  Rol.  Abr. 
612,  was  a  devise  of  a  term  for  life,  and 
after  to  the  eldest  issue  male :  adjudged  the 
issue  male  shall  have  it  as  an  executory 
devise,  though  none  in  being  at  the  time 
of  the  devise,  which  is  stronger  than  our 
case,  there  being  here  an  heir  of  the  body 
living  at  the  time  of  the  devise.  Peacock 
V.  Spooner,  2  Vern.  195,  is  exactly  this 
case,  only  stronger,  as  it  was  in  the  case 
of  a  deed:  a  term  was  adjudged  in  trust  to 
permit  husband  and  wife,  and  the  survivor, 
to  receive  the  profits  during  their  lives, 
and  after  their  deaths  to  the  use  of  the  heirs 
of  the  body  of  the  wife.  Here  the  heirs  of 
the  body  took  by  purchase,  and  as  a  person 
well  described.  Id.  362 ;  Dalforn  and  Good- 
man. S.  P.  adjudged.  But  Webb  and 
Webb,  id.  688,  the  same  point  coming  in 
question,  it  was  adjudged  the  devisee  for 
life  had  the  whole  term ;  and  that  case  is 
the  same  with  ours.  It  is  not  material  to 
the  plaintiff  whether  the  devisee  for  life, 
or  the  heir  of  the  body,  has  the  right,  for 
in  either  case  he  has  none,  and  I  cannot 
imagine  upon  what  rule  of  law  he  can  pre- 
tend to  any.  I  shall  only  observe  further, 
that  in  all  the  cases  upon  the  subject,  the 
question  is  between  the  heirs  of  the  body 
and  the  executor  of  the  first  devisee,  who 
shall  have  the  remainder;  but  there  is  no 
instance  that  ever  the  executor  or  heir  of 
the  testator  set  up  a  title  to  such  remainder. 
Judgment  for  the  defendant,  per  totam 
curiam ;  but  upon  what  point,  I  could  not 
learn. 

Reported  by  Edward  Barradall,  Esq. 


43        ♦Spicer,  Adm  V  of  Stone  v.  Pope  et  al. 

October,  1736. 
Executors*— Acconntlog. 

John  Stone,  by  his  will,  April  27,  1695, 
^devised  his  plantation  and  the  profits  of 
his  slaves  and  personal  estate,  to    his  wife 

*See  monofirraptaic  fwU  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Depriest,  SGratt.  6. 


during  life,  and  declares  his  will  to  be, 
that  his  son  Richard  Metualf  and  Ann  his 
wife  live  upon  the  said  plantation  after 
her  death,  during  their  lives,  and  also  keep 
and  employ  the  negroes  upon  the  said  plan- 
tation, making  use,  as  they  shall  see  cause, 
of  all  the  profits  of  the  said  lands,  and  clear 
produce  of  his  said  negroes,  stock  and 
plantation,  except  the  increase  of  the  said 
negroes,  hereafter  given  away.'  Then  he 
^devises  to  Mary  and  Elizabeth,  two  daugh- 
ters of  Richard  and  Ann  Metualf,  a  negro 
a  piece,  by  name,  and  to  John,  their  son,  a 
negro  child,  the  next  that  should  be  born.' 
Then  follows  this  clause:  ^I  give  unto  my 
daughter  Ann's  children,  that  she  shall 
bear  hereafter,  a  negro  child  a  piece,  as  it 
shall  please  God  the  negro  women  shall 
bear  them.  Further,  it  is  my  will  that  if 
any  of  the  said  children  prove  disobedient 
to  them,  that  the  said  Richard  Metualf 
and  Ann  his  wife,  do  keep  them  until  they 
shall  submit  themselves  unto  their  parents. ' 
Then  he  Ogives  all  his  personal  estate,  to 
be  divided  among  Richard  and  Ann  Met- 
ualf's  children,  after  their  deaths,  and 
makes  Richard  Metualf,  Henry  Fleet,  and 
Bdwin  Conway,  executors.*  The  testator's 
wife  died  before  him,  and  Metualf,  upon 
his  death,  got  all  the  slaves  and  personal 
estate  into  his  possession,  without  proving 
the  will,  which  was  not  produced  till  after 
his  death,  in  1699,  and  was  then  proved  in 
Richmond  Court  by  the  witnesses  only. 
Ann  Metualf,  after  her  husband's  death, 
got  possession,  and  marrying  one  Barrow, 
he  was  thereby  in  possession.  Ann  sur- 
vived Barrow,  and  died  1728.  She  had  four 
children  by  Metualf,  Mary,  Elizabeth, 
John,  aforesaid,  and  Sarah,  born  after  the 
will  was  made,  to  whom,  after  their 
mother's  death.  Stone's  estate  belonged 
by  the  will.  The  plaintiff,  one  of  these 
children,  having  never  received  any  part 
except  the  slave  devised  to  her,  sues  out 
administration,  cum  testamento  annexe, 
(Metualf  and  Conway,  two  of  the  executors, 
being  dead  without  proving  the  will,  and 
Fleet,  the  other,  refusing, )  and  brings  this 
bill  for  the  discovery  of  the  personal  estate 
and  slaves  of  Stone,  that  they  may  be  di- 
vided according  to  the  will,  and  she  have 
her  fourth  part.  The  defendant  set  up 
several  titles  to  these  slaves,  some  of  them 
under  the  other  children  of  Richard  and 
Ann  Metualf,  and  others  under  the  children 
of  Ann  by  her  second  husband,  Barrow, 
who  they  say  are  entitled  to  a  child  a  piece ; 
and  the  defendant,  Rust,  has  some  plate 
and  other  things  of  Stone's  estate.     Before 

I  speak  to  the  merits  of  this  case,  I 
44        must  beg  leave    to    clear  *it    of    two 

objections,  that  have  been  very  much 
insisted  on  at  the  trial  at  law.  1st.  The 
staleness  of  the  plaintiff's  claim,  after  a 
division,  as  pretended,  of  the  slaves,  pur- 
suant to  Stone's  will.  2nd.  The  irregular- 
ity pretended  in  the  plaintiff's  suing  out 
administration.  As  to  the  iirst,  it  is  true 
the  testator  has  been  dead  a  long  time, 
but  the  plaintiff's  title  did  not  accrue  upon 
his  death,  but  upon  the  death  of  Ann   Met- 
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ualf,  the  survivor  of  the  devisees  for  life, 
which  happened  no  longer  ago  than  1728. 
In  1729,  the  plaintiff  sued  out  administra- 
tion, and  this  suit  has  been  depending  ever 
since.  So  that  we  sued  as  soon  as  our  title 
happened,  and  as  to  the  division  talked  of, 
the  plaintiff  never  had  one  slave  or  other 
part  of  the  estate,  except  the  slave  devised 
to  her.  So  that  whatever  division  has  been 
made  among  the  rest,  is  nothing  to  her; 
she  has  never  had  her  part,  and  surely 
there  is  no  injustice  in  seeking  to  obtain 
it.  Second,  as  to  the  irregularity  in  ob- 
taining the  administration.  I  apprehend 
that  point  cannot  now  be  properly  enquired 
into.  In  £)ngland,  we  know,  the  granting 
administration  is  the  province  of  the  spir- 
itual courts,  and  the  chancery  cannot  con- 
trol them ;  but  if  they  proceed  irregularly, 
the  course  is  to  obtain  prohibitions  and 
mandamus's  from  the  common  law  courts. 
And  in  the  case  of  a  probate  of  a  will, 
though  great  fraud  has  appeared  in  mak- 
ing the  will,  equity  has  refused  to  set  aside 
the  will  so  long  as  the  probate  has  re- 
mained in  force.  2  Vern.  8;  Archer  and 
Moss,  76;  Nelson  v.  Oldiield.  Now  this 
court  has,  it  is  true,  a  three  fold  jurisdiction, 
as  a  court  of  equity,  a  court  of  law,  and  it 
has  also  a  jurisdiction  of  testamentary  mat- 
ters. But  then  these  jurisdictions  must  not 
be  confounded.  The  proper  bounds  between 
each  ought  to  be  kept  up,  and  this  court,  as 
a  court  of  equity,  will  no  more  intermeddle 
with  testamentary  matters,  than,  if  they 
were  sitting  as  a  court  of  law,  they  would 
judge  by  the  rules  of  equity.  This  admin- 
istration then,  must  be  supposed  regular 
till  it  is  repealed,  which  this,  as  a  court  of 
equity,  cannot  do.  But  to  take  away  all 
objection  of  cavil,  I  will  shew  that  this 
administration  was  regular,  perfectly;  the 
course  of  the  spiritual  court  being  where 
the  executors  refuse,  or  die  before  probate, 
to  grant  such  an  administration  as  this, 
viz.  cum  testamento  annexo.  1  Salk.  304; 
Wankford  v.  do.  and  that  was  the  case 
here.  Two  of  the  executors  were  dead,  and 
the  other  refused.  An  administration  de 
bonis  non  would  have  been  improper,  as 
none  of  the  executors  ever  proved  the  will. 
I  will  only  add,  as  the  plaintiff  has  a  right 
by  the  will,  she  might  have  brought  this 
suit,  without  taking  administration  at  all; 
but  she  was  iirst  advised  to  bring  an  action 
at  law,  and  so  administration  was  neces- 
sary. 

The  questions  arising  upon  the 
45  merits  of  this  cause  maybe  four.  '^1. 
What  estates  Richard  and  Ann  Met- 
ualf  had  in  the  slaves  and  personal  estate, 
by  the  will.  2.  Whether  the  devise  of  the 
personal  estate  to  their  children  after  their 
deaths  be  good,  and  what  will  pass  by  the 
devise  of  personal  estate.  3.  Whether  the 
devise  to  John  Metualf,  and  to  the  children 
said  Ann  should  bear  thereafter,  of  a  negro 
child  a  piece,  as  the  negro  women  should 
bear  them,  be  a  good  devise.  If  it  be,  then 
4.  Whether  Ann's  children  by  her  second 
husband,  Barrow,  are  entitled  to  a  negro 
a  piece  by  that  devise. 


1.  As  to  the  interest  Richard  and  Ann 
Metualf  had :  there  is  no  express  devise  of 
the  slaves  and  personal  estate  to  them ;  the 
testator  only  directs  that  they  shall  keep 
and  employ  the  slaves  upon  the  land,  mak- 
ing use  of  all  the  profits  of  his  land,  and 
clear  produce  of  negroes,  stock,  &c.  which 
can  be  construed  no  more  than  the  use  or 
occupation.-  But  then  by  the  devise  to  their 
children  after  their  deaths,  they  have  the  use 
for  life  by  implication,  and  surely  it  cannot 
be  pretended  they  had  any  greater  estate  or 
interest.  At  least,  for  my  own  part,  I  can- 
not conceive  the  least  color  or  pretence,  to 
give  them  any  thing  more.  And  then,  cer- 
tainly, 

2.  The  remainder  limited  to  their  chil- 
dren after  their  deaths,  is  good.  There  is 
only  personal  estate  mentioned  in  the  de- 
vise ;  however,  it  will  hardly  be  disputed 
that  slaves  pass  under  the  devise,  because, 
at  that  time  they  were  no  more  than  per- 
sonal estate.  The  question  then  is,  whether 
the  remainder  of  a  chattel  personal  may  be 
limited  after  the  death  of  one  or  more 
persons.  And  surely  it  will  not  be  denied 
that  it  may.  It  was,  indeed,  formerly  a 
question ;  though  it  was  always  allowed 
that  the  use  might  be  given  to  one  for  life 
with  a  remainder  over,  which  seems  to  be 
our  case.  But  no  difference  is  made  be- 
tween a  devise  for  life,  and  the  devise  of  a 
use  for  life,  as  the  testator's  intention  is 
the  same  in  both  cases.  To  serve  that  in- 
tent, the  judges  will  construe  the  intent  of 
a  devise  for  life,  to  be  only  of  the  use,  and 
then  the  remainder  over  is  good.  These 
sorts  of  devises  were  only  introduced  in 
terms  for  years,  and  settled  in  Matthew 
Manning's  case,  8  Rep.  94.  b.  under  the 
name  of  executory  devises,  and  afterwards 
in  Lampet's  case,  10  Rep.  47.  b. ;  and  are 
now  extended  equally  to  chattels  merely 
personal,  provided  the  limitation  be  ap- 
pointed to  arise  within  the  compass  of  a 
life,  or  lives  in  being;  and  it  makes  no 
difference  be  the  lives  ever  so  many,  for 
there  must  be  a  survivor,  and  so  it  is  only 
for  the  life  of  that  survivor;  as  a  learned 
judge  used  to  say,  the  candles  are  all 
lighted  at  once.  1  Sid.  451 ;  1  Salk.  229. 
The  cases  upon  this  head  are  very  numer- 
ous;   I   shall    only    mention    a    few. 

46  Wood  V.  Sanders,  *1  Ch.  C.  131.  and 
cited  in  Duke  of  Norfolk's  case.  3  Ch. 
C.  35.  was  a  devise  to  the  father  for  sixty 
years,  if  he  so  long  live;  then  to  the  mother 
sixty  years,  if  she  so  long  live ;  then  to  John 
and  his  executors,  if  he  survive  his  mother 
and  father ;  if  he  died  in  their  life-time,  hav- 
ing issue,  then  to  his  issue;  but  if  he  died 
veithout  issue,  living  the  father  or  mother, 
then  to  Edward.  John  died  without  issue, 
living  the  father  and  mother,  and  it  was 
adjudged  that  the  remainder  over  was  good. 
Here  the  remainder  was  not  to  take  effect 
till  after  the  death  of  three  persons,  and 
the  contingency  of  one  dying  without  issue 
in  the  life  of  another,  which  is  stronger 
than  our  case. 

Smith  V.  Clever,  2  Vern.  38.  59.  The  tes- 
tator directed  the  residue  of  his  estate  to  be 
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put  to  interest,  and  half  the  interest  paid 
to  his  sister  during  her  life»  and  the  other 
half  to  her  daughter,  and  after  the  mother's 
death,  the  daughter  to  have  all  the  interest 
during  her  life,  and  if  she  died  without 
issue  of  her  body,  he  devised  the  principal 
over.  The  daughter  died  without  issue, 
and  the    remainder  over  was  good. 

So  in  Rachael's  case  cited  in  that  supra, 
the  devise  was  to  the  wife  for  life,  and  if 
she  were  with  child,  then  to  that  child, 
and  if  that  child  died  without  issue,  re- 
mainder over,  which  remainder  was  ad- 
judged good.  In  both  these  cases  the 
limitation  is  after  two  lives,  and  a  con- 
tingency of  dying  without  issue. 

Charges  v.  Duchess  of  Albemarle.  Devise 
of  jewels  for  life,  remainder  over.  2  Vem. 
245 ;  Hyde  and  Parrot,  331.  S.  P.  So  Pin- 
bury  and  Ellpin,  758.  and  766.  was  a  devise 
to  wife,  and  if  she  died  without  issue  by 
testator,  eighty  pounds  to  remain  over ;  re- 
mainder good.  And  the  like  point  was 
adjudged  in  this  Court,  April  1734,  between 
Ifightfoot  and  do.  where  the  remainder  was 
limited  upon  a  double  contingency  of  dying 
without  issue,  or  if  there  should  be  any 
failure  in  the  male  line.  For  further  au- 
thorities, see  Fitzgibbons,  314.  Gold- 
smith's company  v.  Hall.  But  this 
remainder  is  made  good  by  the  express  pro- 
vision of  our  act  of  Assembly  of  1727, 
which  is,  that  'where  any  person  before 
the  act,  had  by  will  disposed  of  any  slaves 
for  life  or  lives,  and  thereupon  limited 
any  remainder,  such  remainder  shall  be 
good;'  which  is  exactly  our  case. 

3.  Whether  the  devise  to  John  Metualf, 
and  the  children  that  Ann  Metualf  should 
have,  of  a  negro  child  a  piece,  as  the  negro 
women  should  bear  them,  be  a  good  devise; 
and  I  conceive  not.  A  devise  may  be  to  a 
person  not  in  esse,  but  I  never  yet  read  that 
a  thing  not  in  esse,  could  he  bequeathed. 
It  may  by  the  civil  law.  2  Domat.  159.  It 
is  a  known  rule,  that  a  bare  possibility 
cannot  be  devised.  So  is  the  late  case 
of  Bishop  and  Fountain,  3  Lev. 
47  *(see  Jacob's  Diet.  tit.  possibility) 
which  was  a  remainder  limited  after 
an  estate  tail.  I  know  nothing  in  our 
law  so  nearly  resembling  this  case,  as  that 
I  have  mentioned  of  a  possibility.  Cases 
in  point  cannot  be  expected,  there  being 
no  slaves  in  England.  The  case  of  villeins 
comes  the  nearest  to  slaves,  but  I  find 
nothing  concerning  them  as  to  this  point. 
It  is  certainly  no  more  than  a  possibility 
whether  a  woman  shall  have  a  child,  and 
therefore,  I  think  the  devise  of  a  child  that 
shall  be  afterwards  born,  is  not  good. 
Slaves  are  to  be  considered  in  this  respect 
as  chattels,  and  were  really  nothing  more 
at  the  time  of  this  devise.  Now  I  believe 
the  devise  of  a  calf  or  a  colt  that  should  be 
bom,  would  not  be  good.  Besides  it  would 
be  very  inconvenient  to  allow  of  such  de- 
vises. The  owner  of  the  mother  we  may 
suppose,  would  not  be  very  careful  either 
of  the  mother  in  her  pregnancy,  or  the 
child  after  it  was  born,  and  some  time  it 
must  remain  with  its   mother:  this    might 


occasion  the  loss  of  many  an  infant,  which 
is  certainly  a  most  humane  consideration. 
Besides,  the  owner  of  the  mother  must  be 
put  to  charge  and  trouble,  which  seems  un- 
reasonable, where  he  is  to  receive  no  bene- 
fit. The  children,  therefore,  ought  to 
follow  the  property  of  the  mother,  espe- 
cially in  this  case,  where  neither  person  or 
thing  was  in  esse  at  the  time  of  the  devise. 
If  it  be  said  that  the  intention  of  the  tes- 
tator must  be  observed,  I  agree  to  it;  that 
is,  where  his  intention  is  consistent  with 
the  rules  of  law.  No  intention  of  a  tes- 
tator is  sufficient  to  entail  a  chattel,  be- 
cause it  is  against  a  rule  of  law,  and  so 
here  it  is  against  a  rule  of  law,  that  a 
possibility  should  be  devised.  And  if  this 
devise  should  be  allowed,  then  there  re- 
mains another  question. 

4.  Whether  the  children  of  Ann  Metualf 
by  her  second  husband,  Barrow,  be  enti- 
tled to  a  child  a  piece  by  this  devise.  The 
words  of  the  will  are  these,  *I  give  unto  my 
daughter  Ann's  children  that  she  shall  bear 
hereafter,  one  negro  child  a  piece,  as  it 
shall  please  God  that  the  negro  women  shall 
bear  them.*  If  we  went  no  further,  and 
considered  the  case  upon  this  part  of  the 
clause  by  itself,  it  would  be  clear  the  chil- 
dren by  Barrow,  would  be  entitled.  But 
the  intention  of  a  testator,  must  be  col- 
lected from  the  whole  will,  and  therefore, 
when  we  consider  the  scope  of  this  before 
us,  and  particularly  what  immediately  fol- 
lows the  devise  above  in  the  very  same 
clause,  it  will  be  evident  that  the  testator 
intended  only  Ann's  children  by  Metualf. 
What  follows  is  *  Further,  it  is  my  will  if 
any  of  the  said  children  prove  disobedient 
to  them,  that  the  said  Richard  and  Ann 
his  wife,  do  keep  them  until  they  submit 
themselves  in  obedience  to  their  parents.' 
After  reading  the  whole  clause,  there  will 
need  little  comment  to  prove  that  the  chil- 
dren here  meant,  are  the  children  of 
48  Richard  and  *Ann  Metualf,  and  no 
other.  The  latter  part  of  this  clause 
is  not  strict  grammar,  but  the  meaning  is 
obvious  enough.  'If  any  of  the  children 
prove  disobedient  to  them;'  here  *them' 
must  refer  to  two  persons  mentioned  be- 
fore, but  Ann  only  is  mentioned  in  the  first 
part  of  the  clause,  which  makes  it  more 
than  probable,  that  it  was  the  mistake  of 
the  writer  in  not  naming  Richard  in  the 
first  part.  Upon  this  supposition,  which 
I  am  sure  is  not  without  foundation,  the 
clause  will  t)e  reconciled  to  grammar  and 
good  sense,  and  the  point  put  beyond  dis- 
pute. But  further,  *them'  here  must  be 
understood  of  the  parents  of  the  children, 
for  who  else  can  children  be  disobedient 
to,  but  their  parents?  Besides,  it  appears 
from  the  latter  part  of  the  clause,  *till  they 
submit  to  their  parents.'  Now  who  these 
parents  are,  is  immediately  explained. 
*If  the  said  children  prove  disobedient  to 
them,  the  said  Richard  and  Ann  Metualf 
shall  keep,  Ac'  Here*  them'  is  sufficiently 
explained  to  be  Richard  and  Ann  Metualf; 
then  the  word  'said,'  ('said  Richard  and 
Ann')  proves  they  should  have    been    both 


29 


JEFFERSON 


Virginia  Refokts,  Annotated. 


49>6d 


named  before.  It  is  absurd  to  suppose  the 
testator  should  direct  Richard  and  Ann 
Metualf  to  keep  slaves  devised  to  the  chil- 
dren of  Ann  by  a  second  husband,  because 
Richard  must  be  first  dead  before  she  could 
have  such  children.  So  that  of  necessitj, 
he  must  mean  the  children  of  Richard  and 
Ann  Metualf  and  no  other.  And  upon 
consideration  of  the  whole  clause,  I  think 
nothing  can  be  plainer.  It  is  further  evi- 
dent from  the  whole  scope  of  this  will,  the 
testator  had  in  view  the  providing  for 
Ann's  children,  by  Richard  Metualf  only. 
It  is  more  than  probable  he  had  not  under 
consideration  what  happened  after,  that 
Richard  Metualf  would  die  first,  and  Ann 
marry  a  second  husband,  since  there  is  not 
the  least  notice  taken  of  that,  or  of  the 
children  of  such  second  marriage,  through 
the  whole  will.  The  remainder  of  the  per- 
sonal estate  is  limited  to  the  children  of 
Richard  and  Ann  Metualf,  and  no  other 
children  named,  or  I  dare  say,  intended  by 
the  testator.  If  it  be  objected  that  the 
children  of  the  second  marriage  are  as 
nearly  related  to  the  testator  as  those  of 
the  first,  and  it  was  as  reasonable  he  should 
provide  for  them  as  the  other:  I  answer, 
perhaps  he  would  have  done  so,  could  he 
have  foreseen  there  would  have  been  such 
children ;  but  as  I  have  said,  he  had  no 
such  thing  in  view  or  under  consideration, 
he  never  thought  of  such  second  marriage, 
and  as  to  any  equity  that  may  be  pretended 
in  construing  the  will  in  favor  of  the  chil- 
dren of  the  second  marriage,  there  is  no 
equity  in  construing  a  will  against  the 
plain  intent  and  meaning  of  a  testator. 
Such  a  latitude  in  construing  -a,  will,  would 
subvert  the  right  men  naturally  have  of 
disposing  of  their  own.  A  man  is  not 
bound  to  give  his  estate  in  the  most 
49  reasonable  *and  equitable  manner,  but 
his  will  is  the  law  as  to  that.  The 
question  is  not  what  the  testator  ought  to 
have  done,  but  what  he  has  done.  So  that 
the  question  is  not  whether  the  children  of 
the  second  marriage  ought  not,  in  equity, 
to  have  a  part  of  their  grandfather's  estate, 
but  whether  the  grandfather  has  given 
them  any  by  his  will.  And  that  I  conceive 
clearly,  he  has  not:  he  never  so  much  as 
thought  of  them. 

rpon  the  whole,  I  hope  it  appears  that 
Richard  and  Ann  Metualf  had  only  the  use 
of  the  slaves  and  personal  estate  during 
life:  that  the  remainder  to  their  children, 
after  their  deaths,  is  good,  and  that  the 
devise  of  the  negro  children  not  born,  is 
void:  or  if  it  be  not,  that  the  children  of 
Ann  by  her  second  husband,  can  claim 
nothing  by  that  devise :  and  so  we  pray  a 
decree  that  the  slaves  and  personal  estate 
of  the  testator  now  in  being,  may  be  de- 
livered up  to  the  plaintiff  to  be  divided  ac- 
cording to  the  will. 

In  this  case  it  was  agreed,  that  the  re- 
mainder to  the  children  of  Ann  and  Rich- 
ard Metualf  was  good,  and  that  the  devise 
of  the  negro  children  not  in  esse  at  the 
testators'  death  was  void,*  and  so  the  court 


decreed  an  account  of  the  slaves  and  per- 
sonal estate,  in  order  to  have  them  divided 
pursuant  to  Stone's  will.     October,  1736. 

Reported  by  Edward  Barradall,  Esq. 


•Dandrldge  v.  Lyon,  1791,  contra. 


Parsons  v.   Lee,  Sheriff  of  SUfford. 

April,  1787. 

BreMh  of  Prison- Liability  of  Sheriff.— Through  the 
insafflciency  of  the  prison,  the  prisoner  escaped 
and  it  was  six  months  before  he  was  retaken: 
durinff  which  time  an  action  of  debt  was  insti- 
tuted affainst  the  sheriff  for  the  escape.  Held,  the 
retaking  of  the  prisoner  will  not  excuse  the 
liability  of  the  sheriff. 

Debt  for  escape.  The  defendant  pleads 
nil  debet,  and  the  jury  find  a  special  ver- 
dict, that  (Scale)  the  prisoner  escaped 
through  the  insufficiency  of  the  prison  and 
not  any  neglect  of  the  sheriff.  This  was 
in  August;  and  in  February  the  sheriff 
obtained  an  escape  warrant  and  retook  him, 
before  the  issue  joined,  and  he  was  in 
prison  at  the  finding  of  the  verdict.  And 
it  is  found  the  prisoner  appeared  publicly 
at  King  George  Court  House,  where  he  lived 
two  or  three  court  days  after  the  escape. 
And  whether  this  retaking  shall  excuse 
the  escape,  is  the  question.  It  is  said  in 
some  books,  that  the  retaking  must  be  be- 
fore the  action  brought,  or  it  shall  not  ex- 
cuse. But  other  books,  that  a  retaking 
before  issue  joined  shall  excuse.  Win.  35, 
and  seems  not  denied,  Cro.  Ja.  657. 
50  *And  this  opinion  seems  most  rea- 
sonable, for  it  would  be  hard  upon 
the  sheriff,  especially  in  this  country, 
where  a  man  escapes  through  the  insuffi- 
ciency of  the  prison,  as  this  case  is,  and 
against  the  will  of  the  sheriff,  that  he  must 
be  liable  if  an  action  is  immediately 
brought,  as  it  may  be  the  same  day, 
though  he  afterwards  retake  the  prisoner 
upon  fresh  suit.  But  it  will  be  said,  fresh 
suit  was  not  made  in  this  case ;  the  sheriff 
did  not  take  out  an  escape  warrant  till  six 
months  after.  But  what  is  the  escape  war- 
rant to  the  purpose.  The  sheriff  might 
make  fresh  suit  without  such  warrant,  and 
take  him  in  any  other  county  by  the  com- 
mon law,  and  the  escape  warrant  which  is 
given  here  by  the  11  Geo.  1.  is  only  in  aid 
of  the  sheriff  and  plaintiff,  therefore,  it  is 
no  proof  that  he  did  not  make  fresh  suit,  be- 
cause he  did  not  sue  out  an  escape  warrant 
sooner;  neither  is  there  any  thing  in  that, 
that  the  prisoner  appeared  publicly  at  the 
court  house  of  another  count3';  the  sheriff 
might  be  pursuing  him  elsewhere,  and  is 
not  to  be  presumed,  knowing  of  what  passed 
in  another  county.  As  to  the  distance  of 
time  between  the  escape  and  retaking  there 
is  nothing  in  that;  he  might  be  taken  a 
year  after  the  escape.  God.  b.  117.  As  it 
does  not  appear  then  that  the  sheriff  did 
not  make  fresh  suit,  it  ought  to  be  presumed 
that  he  did,  for  as  escapes  are  so  penal  to 
sheriffs,    the  judges   ought   to    make    such 
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favorable  conBtrnction  as  the  law  will  per- 
mit in  favor  of  the  sheriffs,  who  are  the 
officers  and  ministers  of  justice,  and  the 
judges  will  never  judge  one  to  make  an 
escape  by  any  strict  construction.  3  Rep. 
44;  Beyton's  case.  And  these  are  certainly 
very  hard  actions  upon  the  sheriff;  they 
have  always  been  thought  so  in  this  coun- 
try, and  I  am  mistaken  if  sheriffs  have  not 
been  excused  where  the  escape  was  through 
the  insufficiency  of  the  prison,  without  the 
sheriff's  fault,  without  any  retaking,  much 
more  here  then.  The  plaintiff  not  being 
injured,  having  the  effect  of  her  execution, 
viz.  the  body  of  the  debtor,  it  is  most 
reasonable  every  one  should  bear  his  own 
burthen. 

In  this  case  it  was  adjudged,  the  retaking 
would  not  excuse  the  sheriff,  and  the 
county  courts'    judgment  was  reversed. 

Reported  by  Edward  Barradall.  £sq. 


Tho  King  v.  Harrison. 

October,  1787. 

Higfawasrs— ObstmctkMi  of— UceiMe.— Tbe  defendant 
was  presented  by  the  irrand  Jary  for  erecting 
ffatea  on  the  Kind's  highway.  He  pleaded  a 
license  from  the  coanty  conrL  Bxld,  the  plea  was 
good. 

The    defendant    was    presented     by    the 
grand  jury  for  erecting  gates  on  the  King's 

highway.  The  defendant  pleaded  a 
51        license    *from    the   county   court,    to 

which  Mr.  Attorney  demurred,  and 
upon  argument,  insisted  that  all  gates 
erected  on  the  highway  are  nuisances  at  the 
common  law,  and  that  the  county  courts 
here  had  no  power  to  give  license  to  erect 
a  nuisance.  He  cited  Cro.  Ca.  184.  See 
also  1  Inst.  221 ;  1  Bulst.  203 ;  2  Rol.  Abr.  137. 
and  Hawk.  P.  C.  199.  9.  212.  50.  For  the 
defendant  it  was  urged,  there  was  a  great 
difference  between  England  and  this  coun- 
try as  to  this  matter ;  travellers  here  are 
not  so  numerous  now  or  wheel  carriages 
very  common,  so  that  the  inconvenience 
would  be  but  small ;  and  on  the  other  hand, 
considering  the  manner  of  fencing  here, 
a  small  piece  of  land  would  be  rendered 
naeleas  if  gates  were  not  allowed.  It  was 
farther  urged,  that  the  act  of  the  4.  of 
Ann.  c.  39.  did  seem  to  give  the  county 
courts  a  kind  of  absolute  power  with  respect 
to  roads. 

The    court    were  unanimously  of  opinion 
that  the  plea  was  good. 

Reported  by  Edward  Barradall,  Esq. 


Major  V.  Dudley. 
October,  17J7. 
Ezecaton— Settlencot  of  AccounU—Lmpse  of  Time  * 

A  bill  was  brought  against  the  defendant, 
who  had  married  an  executrix  that  was 
dead,  for  an  account  of  the  testator's  estate 


*See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Roiiser  r.  Depriest.  6Gratt.  6. 


come  to  his  hands.  The  defendant  about 
twenty  years  before  had  exhibited  in  the 
county  court,  an  account  of  debts  and  dis- 
bursments  paid  out  of  the  testator's  estate, 
to  which  he  made  oath,  and  the  same  was 
received  and  recorded,  without  any  exami- 
nation into  the  truth  of  these  payments. 
As  the  children  of  the  testator  came  of 
age,  they  severally  petitioned  the  county 
court,  and  some  of  them  brought  suit  to 
have  their  shares  of  their  father's  estate. 
Upon  which  petitions  and  suits,  several 
orders  were  made  for  persons  to  settle  an 
account  of  the  testator's  estate,  and  in  all 
these  settlements  the  account  first  exhibited 
by  the  defendant,  was  allowed  as  a  good 
discharge  for  so  much.  In  the  present 
case,  it  was  referred  to  persons  to  settle  an 
account  of  the  estate,  who  having  some 
doubt  about  allowing  this  account,  they 
prayed  the  opinion  and  direction  of  the 
court. 

The  court  was  unanimously  of  opinion 
for  allowing  the  account,  in  regard  to  the 
distance  of  time,  though  the  defendant  had 
not    one    voucher    to  produce.     And  as   to 

the    length    of    time,  the  transaction 
52        *^was  of  little  more  than  twenty  years 

standing,    and  the   suit    has  been  de- 
pending ten  years. 

Reported  by  Edward  Barradall,  Esq. 


Hayward  et  al.  v.  Chisman  et  al. 

April,  1788. 

Slaves— In  Lieu  of  Dower*~-Dlvision  of  Estate  after 
Death  of  Widow.— The  testator  amonff  other  things 
left  five  slaves  to  work  and  maintain  his  wife  and 
children.  His  eldest  son  Henry  who  died  before 
his  mother  devised  the  slaves  to  the  defendants 
who  after  the  death  of  the  widow  recovered  them 
in  an  action  at  law.  Upon  a  suit  brought  by  the 
younger  children  of  the  first  testator  for  a  share 
of  the  value  of  the  said  slaves,  it  was  held  that 
the  slaves  were  intended  by  the  testator  in  lieu  of 
the  widow's  dower  and  therefore  not  to  be 
divided  among  the  younger  children. 

Henry  Hayward,  possessed  of  divers 
slaves  and  other  estate,  by  his  last  will, 
inter  alias,  devised  the  guardianship  of  his 
children  to  his  wife,  and  left  five  slaves 
to  work,  and  maintain  his  wife  and  chil- 
dren, besides  the  profits  of  the  estate  he  had 
left  them;  and  died  without  making  any 
other  disposition  of  these  five  slaves ;  leav- 
ing Heniy,  his  eldest  son,  who,  dying  be- 
fore his  mother,  devised  the  slaves  to  the 
defendants,  who  after  his  mother's  death 
recovered  them  in  an  action  at  law,  and 
now  a  bill  is  brought  by  the  younger  chil- 
dren of  the  first  testator,  for  a  share  of  the 
value  of  the  said  slaves.  For  the  plaintiff, 
it  was  insisted,  that  by  the  act  of  the  4 
Ann.  23.  they  were  entitled  to  a  share  of 
the  value,  their  father  being  intestate  as 
to  these  slaves.  For  the  defendants,  it 
was  said,  that  there  was  an  exception  in 
the  act  of  the  widow's  dower,  the  value  of 

*See  monographic  noU  on  "Dower"  appended  to 
Davis  V.  Davis,  25  Qratt.  687. 
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which  was  not  to  be  devised  among  the 
young-er  children,  and  that  these  slaves 
were  intended  by  the'  testator  in  lieu  of  the 
widow's  dower,  and  therefore  not  to  be 
divided. 
And  of  that  opinion  was  the  whole  Court. 
Reported  by  Edward  Barradall,  Esq. 


Giles  et  ux.  &  Mallecoto  v.  Mallecote. 

April,  1738. 
Slaves— Detinue— Case  at  par. 

In  detinue  upon  a  special  verdict.  The 
plaintiff's  father,  Thomas  Mallecote,  by 
his  will,  devises  to  His  son  John,  Quashey, 
a  negro  man ;  to  his  son  Thomas,  the  child 
his  negro  woman  Betty  then  went  with, 
and  Tomboy,  a  negro  man  ;  and  gives  slaves 
to  his  other  children,  and  declares  his 
53  will,  that  his  wife  should  have  *the 
work  of  his  sons'  negroes,  till  they 
come  of  age,  and  if  either  of  them  die 
without  heirs  of  their  body,  lawfully  be- 
gotten, then  that  their  part  should  be 
equally  divided  among  the  survivors;  and 
gives  negro  Betty  to  his  wife  during  life, 
and  after  her  death  to  be  divided,  with  her 
increase,  among  the  children.  The  testa- 
tor's sons,  John  and  Thomas,  are  dead,  and 
would  not  be  twenty-one  if  now  living. 
The  slaves  in  question  are  Quashey  and 
Tomboy,  specifically  devised  to  John  and 
Thomas,  and  Quashey,  a  boy,  the  child 
Betty  went  with  at  the  making  of  the  will, 
but  not  born  till  after  the  testator's  death. 
The  plaintiff,  Mary,  the  wife  of  Giles,  is 
the  testator's  wife,  named  in  the  will 
(though  not  so  found  in  the  verdict)  and 
the  plaintiff,  Mallecote,  is  one  of  the  tes- 
tator's daughters.  The  defendant  is  the 
testator's  eldest  son  and  heir,  and  heir  of 
his  brothers  John  and  Thomas,  and  is  more 
than  twenty-one  years  old.  There  are 
but  two  questions  in  the  case  upon  the  mer- 
its. 1st.  Whether  the  testator's  wife  has  a 
right  to  keep  the  slaves  devised  to  John  and 
Thomas  till  the  time  they  would  have  been 
twenty -one,  or  whether  her  interest  deter- 
mined at  their  deaths?  2nd.  Whether  the 
devise  to  Thomas  of  the  child  Betty  went 
with,  be  good,  though  the  child  was  not 
bom  till  after  the  testator's  death?  And 
let  these  points  be  determined  either  way, 
there  will  remain  a  necessity  to  make  a 
third  question,  viz.  Whether  the  plaintiffs 
can  join  in  this  action?  The  case  as  to  the 
first  point,  is  briefly  this :  a  man  devises 
slaves  to  his  children,  and  wills  that  his 
wife  should  have  the  work  of  them  till  his 
children  come  of  age.  The  children  died 
before  they  came  of  age.  The  question  is, 
whether  the  wife's  interest  determines  by 
their  deaths,  or  whether  she  shall  keep  the 
slaves  till  the  time  the  children  would  have 
been  twenty-one  if  they  had  lived?  It  will 
be  granted,  I  presume,  that  the  devise  to 
the  wife  must  be  taken  reddendo  singula 
oingulis,  viz.  that  shells  to  have  the  work 
of  the  slaves  till  the  children  respectively 
come    of    age,    and    that   each  child,  as  it 


comes  of  age,  is  entitled  to  the  slaves  given 
to  it.  Cro.  Ja.  259;  Aylor  and  Chop.  And 
it  will  be  further  granted,  I  believe,  that 
in  construction,  the  devise  must  be  taken 
as  if  the  limitation  was  to  the  wife  first, 
till  the  children  come  of  age,  and  after- 
wards to  them.  Indeed,  otherwise,  the  de- 
vise to  the  wife  cannot  be  supported.  Now 
in  devises  of  this  sort,  there  is  a  very  great 
difference  whether  they  are  made  for  pay- 
ment of  debts,  to  maintain  children,  or  upon 
any  other  trust,  and  where  they  are  merely 
for  the  benefit  of  the  devisee.  For  if  a 
man  devises  land  to  his  executors,  till  Yiis 
son  comes  of  age,  for  payment  of  his  debts, 
or  performance  of  his  will,  and  then  to  his 
son,  there,  though  the  son  dies  before  he 
comes  of  age,  the  interest  of  the  executors 

does  not  determine,  but  they  shall  hold 
54      the  *land  till    such  time  as   he   would 

have  been  of  age  if  he  had  lived. 
Boraston's  case,  3  Co.  19;  Byer,  210.  a. ; 
Cro.  KHz.  22;  1  Cha.  Ca.  113.  But  if  a 
man  devises  land  to  his  wife  till  his  son 
comes  of  age,  and  then  to  his  son  in  fee, 
and  the  devise  to  his  wife  is  not  expressed 
to  be  for  any  other  particular  purpose,  but 
is  purely  for  her  own  benefit,  in  that  case 
if  the  son  die  before  twenty-one,  the  wife's 
interest  is  determined,  and  the  land  shall  go 
to  the  heir  of  the  son  presentl3'.  Hill.  1713, 
between  Mansfield  and  Dugard,  decreed 
Cha.  Cas.  Abr.  195.  4.  The  reason  of  the 
difference  in  these  two  cases  is  plain.  In 
strictness  of  law  the  estate  determines  in 
both  cases:  for  if  a  man  makes  a  lease,  or 
grants  land  to  another  till  his  son  comes  of 
age,  the  lease  or  grant  is  subject  to  the 
contingency  of  his  son's  living  till  that 
time.  If  he  dies  before,  the  lease  or  grant 
determines.  Boraston's  case,  19.  b.  agreed, 
per  totam  curiam.  6  Co.  35.  b. ;  Plow.  273. 
And  this  of  necessity;  for  grants  being 
taken  strictly  according  to  the  words, 
unless  the  estate  was  to  determine  by 
the  death  of  the  son,  it  must  continue 
forever,  because  the  son  will  never  be 
of  age.  Now  the  great  difference  between 
a  devise  and  a  grant  is  this;  that  in  a 
devise  a  more  liberal  construction  is  al- 
lowed, and  it  is  not  so  much  the  form  of 
words  as  the  intention  of  the  testator,  that 
governs  the  construction.  But  yet  where 
there  is  no  apparent  intention  to  the  con- 
trary, a  devise,  as  well  as  a  grant,  must  be 
construed  according  to  the  legal  sense  and 
operation  of  the  words.  1  Salk.  238;  Amble 
and  Jones.  And  in  such  a  case  no  greater 
interest  will  pass  by  a  devise,  than  will 
pass  by  the  like  words  in  a  grant.  The 
resolution  in  Boraston's  case  (supra)  is 
founded  upon  the  intention  of  the  testator, 
collected  from  the  nature  and  manner  of 
the  devise.  The  case  was  a  devise  to  exec- 
utors till  H.  B.  should  accomplish  his  full 
age  of  twenty-one  years,  and  the  mean 
profits  to  be  employed  by  the  executors 
towards  performance  of  the  will.  It  was 
said  that  it  should  be  .presumed  that  the 
testator  had  computed  that  the  profits  of  his 
estate,  by  the  time  that  his  son  would  be  of 
age,    would  pay  the   debts,    and   therefore. 
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though    the    son  died    before,  the  executors ' 
should    hold  the  land,  till  such   time  as  he 
would  have  been  of  ag-e,  because  otherwise 
the  testator's  intention  in  providing  for  the 
payment  of   his  debts   must   be   frustrated, 
his  debrs  unpaid,  and  his  will  unperformed, 
which  are  certainly  very  strong  and  cogent 
reasons  to  induce   such    a   construction    of 
the  will.     So  where    the  devise   is  for  any 
particular  purpose,  as  the  maintainance  of 
children  or  the  like,  it  may    be   reasonable 
to  make  such    a   construction.      But  where 
the  devise  is  general,  no  trust    to   be   dis- 
charged, but  purely  for  the   benefit   of   the 
devisee,    there    is   no  equitable    ground  or 
motive    to   induce  a   more  ample  and 
55       liberal  construction,  than  *according 
to  the  legal  import  and   operation  of 
the  words,  nor  any  intention  o£  the  testator 
appearing  to  carry  the  devise  further  than 
the  words  in  their   legal   sense    will   carry 
it;  and  this  I  take  to  be  the  reason  in  Mans- 
field and  Dugard's  case    (supra)   and  upon 
which  distinction  Boraston's  case  and  that 
are  reconciled.     That  case  was  thus:  a  man 
devised  lands  to  his  wife,  till  his  son  should 
attain  his  age   of    twenty-one    years,    and 
then    to    his    son  and  his   heirs.     The   son 
died  at   thirteen,    and  the  wife  was  execu- 
trix, yet  it  not  being  devised  for   payment 
of  debts,  nor  any  creditor  or  want  of  assets 
appearing,  the  Lord  Chancellor  (Harcourt) 
held   that    the  wife's  estate  determined  by 
the  death  of  the  son,  and  upon  a  re-hearing, 
continued  of  the  same  opinion.     I  will  beg 
leave    to    read   Boraston*s   case   and    this. 
Now    the   Revise  before  us,  is  exactly   the 
same  as  th  is  last,  only  there  the  slaves  are 
devised    ficst    to    the    children  and  then  to 
the   wife.      But  in  construction,    as  I  have 
already    otoserved,    the  devise   to   the  wife 
must   be    ±aken   first.     The  devise   in  this 
case  is  generally  to  the  wife,    no  debts   to 
be  paid  or  any  other   trust  discharged,  but 
merely  for  her  benefit,  and  she  is  also  made 
executrix.     No  two  cases  can   be  more  par- 
allel in   all  their  circumstances,  and  I  hope 
my  Lord  Chancellor's  opinion  will  be  taken 
for  good  law ;  especially   when    the   reason 
of  the    difference  between  a  devise   of  this 
sort,  and  a  devise  for  payment  of  debts,  as 
Boraston's  case  and  the  others  above  cited 
are,    is   so    clearly   accounted   for.     I  shall 
now    proceed  to  consider  the   second  point, 
whether    the    devise    of   a     negro    in    the 
mother's  belly  be  good,  though  the  child  is 
not  born    till    after    the    testator's    death. 
The  objection,  I  suppose,  will  be,  that    the 
thing  given  was  not  in  esse  rerum  natura, 
at  the  time  of  the   devise,   and  so  being  no 
more  than  a  possibility,    is   not  devisable. 
I  shall    agree   that   possibilities  which  are 
remote    are    not   devisable,    but    I    take  a 
difference    between   a   near   and   a    remote 
possibility.     (Jacobs's  Dictionary  tit.  pos- 
sibility.)    It  was  never  yet  questioned  but 
that  the  profits  of  land   might   be   devised 
for  a  time,  and  in  this  very  will,  the  work, 
that  is,    the    profits    of    the    work    of  the 
staves,  are   devised  to  the   wife  for  a  time. 
Now  the  profits  are   not   in   esse ;  they  are 
but  a  possibility.     80  the  profits  that  shall 


be  made  of  any  commerce,  may  be  devised, 
and  I  can  see  no   difference    between  a   de- 
vise of  this  sort   and  the  devise  of  a  negro 
child  that  shall  be  born,  especially  when  the 
child  is  actually  in  ventre  sa  mere,  for  then 
it  has  a  sort  of  existence.     Antiently  it  was 
murder  to  procure  the  destruction  of  such, 
and  the  law  takes  notice  of  a  child  in  ventre 
sa    mere ;    for   a    devise    to  such    is    good. 
For  though  it  be  but  a  possibilit3%   it  must 
be    allowed  to  be  a   very    near  possibility, 
and  must  happen  in  a  short  time.     For  my 
part  I  can  see   no  good   reason   why 
56        such  a  devise   should  *not    be   good. 
It  clashes  with  no   rule  of  law  that  I 
know  of,  nor  is    attended  with   any  incon- 
venience.    Why    then  should  not  the  testa- 
tor's will  be  performed?    But   I  would  not 
be  understood  as  if   I    contended    to    carry 
devises  of  this  sort  any  further,  than  where 
the  child  is  actually  in  the  mother's  belly. 
It  would  be  inconvenient  to  allow  a  devise 
of    the   second,    third,   or  fourth  child  that 
shall  be  born,    for  reasons   that   are    very 
obvious,  though  even  such  a  devise  as  that 
is  allowed  by  the  civil  law,  for  a  man  may 
devise  quidquid  ilia  ancilla   perperisset.     2 
Dom.  159.  S.  18.     And  it  is  clear  from   the 
same    author,  that   the  civil  law  admits  of 
devises   of  things  that  are  not  in    esse,  as 
the    fruits  of  a   term,    the  profits  of  a  com- 
merce, and  the  like.     Now  it  may  be  worth 
consideration,  that  in  England  legacies  are 
properly  recoverable  in  the  spiritual  court, 
where  the  civil  law  is  the  rule  of  decision, 
though    the  chancery  for   many    years  has 
exercised    a   concurrent    jurisdiction    with 
them.     But  then  the  chancery  has  some  re- 
gard to  the  determinations  of  the  civil  law 
in    matters  concerning    legacies,    as    that 
noted  distinction  between   a    legacy    given 
to  one  at  the  age  of  twenty  one,  and  where 
the  legacy  is  made  payable  at    twenty  one, 
which  is  allowed  to  be  a  very  slender  foun- 
dation in  reason ;  but  because  the   distinc- 
tion is  kept  up  in  the  civil  law,  the  chancery 
observes    it  too,  that  the  subject  may  have 
the  same  measure  of  justice  in  which  court 
soever  he   sues.     Cha.  Cas.    Abr.  295.  2.  in 
notis.     And  I  humbly  hope  that  this  court 
will  pay  the  same  regard   to   the   decisions 
of  the  civil  law  in  matters  concerning  leg- 
acies, at  least,  so  far  as  it  is  not  inccnsist- 
ent  with  the   spirit  of  our  law,  nor  attended 
with    any    inconvenience;    and    then   it  is 
mighty    clear   that  the  devise  of  a  child  in 
ventre  sa  mere   is   good.     But  there,    as   I 
said,  it  will  be  necessary  to  stop,   and    not 
to    suffer  devises   of  this  sort  to  be  carried 
any  further,    because  of  the  inconvenience 
that    will  follow.     I  shall  now  speak  to  the 
third  point;  whether  the  plaintiffs  can  join 
in  this  action,  for   this   must   of   necessity 
be  made  a  question,  let  the   merits   be  de- 
termined either  way ;  because  the  plaintiffs 
have  several   and    distinct   rights.     If   the 
merits  are  determined  against  the   defend- 
ant, then  the  plaintiffs,  Giles  and  his  wife, 
have  a  right  to  the  slaves  in  question,  and 
the  plaintiff,  Mallecote,  has  no  pretence  of 
right :  but  if  the  merits   are   with    the   de- 
fendant, then  the  plaintiffs,  Giles  and  his 
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wife,  have  no  right,  but  the'  plaintiff  Mal- 
lecote,  does  pretend  some  right  in  that  caae. 
Upon  the  very  state   of    the  question,    the 
absurdity  appears  in  joining  the  plaintiffs 
in  this  action,  for  they  cannot  have  both  a 
right  to  recover.     But  if   one  has   a  right, 
the  other  has  not.     This  is  really  a  new  kind 
of  ^ticy,    and    the    first   time   I    believe, 
it  was   ever   practised;  it    is    having    two 
strings   to    the    bow.     If  they  cannot 
57        *recover    by  one   title,    they   will   by 
the  other ;  but  I  doubt  the  consequence 
will    be  that,  they  will  recover  by  neither. 
There  is  no  instance  in  the  law  that  I  know 
of,  where  two   persons  having  distinct  and 
several  interests,    can    join   in    an  action. 
But  it  is  a  common  exception   in  arrest   of 
judgment,  where  two  join,    to  object   that 
their  interests  are  several.    As  Dy.  320.  a. ; 
Sty.  203;   2    Lev.   27;  3  Lev.    362.     But   if 
there  was  no  authority,  the   reason   of   the 
thing  speaks  plain  enough.     If  judgment  be 
given    for  the  plaintiffs,    it  cannot  be  that 
the    plaintiffs  recover;  but  will    the  court 
give    such    a    judgment,    when    one  of  the 
plaintiffs    hath    no   right    to  maintain  the 
action.     Who  shall   have   the  damages    in 
this  case?    Not  he  I  hope,  that  has  no  right 
to    recover  them.     Yet  if  any   judgment  is 
given  for  the  plaintiffs,  they  will  both  have 
an  equal   right  to   the   damages.     Besides, 
who  can  tell  for  whom   the  jury   intended 
these  damages?    Perhaps  they  might  have 
been    intended   for  the   person  who   has  no 
right  to  maintain  the  action ;    and  is  there 
any  reason,  then,  that  the  defendant  should 
pay?    The   damages    here   were    certainly 
designed    for    Giles   and    his    wife,  but  if 
they  have  no  right  to  maintain   the  action, 
ought    they  to  have  any  damages?    I  need 
say  no  more  in  so  plain  a  point;  especially 
as  it  is  not  so    new   an   objection. in    this 
court,    even  in  the  case    of   an    ejectment, 
where  one  of  the  lessors  had  no  title ;  upon 
such    an    objection,    the  court  would  give 
no   judgment.     It   has   been    twice   so   ad- 
judged, as  I  have   been    told,    in    the  cases 
Meachen  and  al.  v.  Burwell  and  Dewberry,  | 
and  Roberts  v.  Smith.     But  if   the   plain- 
tiffs, Giles  and  his  wife,  have  no  right,   as 
I  hope  it  is  clear  they  have  not,    the  plain- 
tiff Mallecote  has  really  no  right  at  all,  or 
if   she    has,  it    is  not   such  a  right  as  will 
maintain  an  action  of  detinue.     The  action 
she  sets  up,  is  under  the  remainder  limited 
by  the  testator's  will  to  the  surviving  chil- 
dren, incase  of  the  death  of  either  without 
heir  of  their   body.     Now  this  remainder  I 
conceiv|e,  is   void;  being   limited   upon    so 
remote  a  contingency,  viz.  a  dying  without 
issue,  which  may  not  happen  in  a  thousand 
years.     And  no  limitation  of  a  chattel  can 
be  upon  a  contingency,  unless  the   contin- 
gency is  to  happen  within  the   compass   of 
a  life,    or  lives  in   being,  or   within  a  rea- 
sonable term  of  years,  as  twenty  or  thirty. 
1  Salk.  229.     But  this  point  was  settled  in 
the  case  of  Slaughter  and  Whitlock,  argued 
last  court;  where   slaves   were  devised    to 
one,  and  if  he  died  without  issue,   remain- 
der over.     It  was  adjudged   the  remainder 
was  void,  and  the  absolute  property  vested 


in  the  first  devisee.  So  that  the  defendant 
as  heir  at  law  to  his  brothers,  is  solely 
entitled  to  the  slaves  in  question.  Or  ad- 
mitting this  plaintiff  has  a  right,  it  is  no 
more  than  as  a  tenant  in  common  with  her 
other   brothers;  the   remainder   is    limited 

to  be  .equally  divided  between  the 
58       survivors.    *Now  surely  no  lawyer  will 

say,  that  one  tenant  in  common  of  a 
chattel,  can  maintain  an  action  of  detinue 
against  another  tenant  in  common,  where 
there  are  only  two,  much  less  where  there  are 
more  than  two ;  every  one  of  them  has  the 
same  right  that  the  other  has ;  atid  by  the 
same  rule  that  the  plaintiff,  Mallecote,  can 
maintain  this  action  against  the  defendant ; 
if  she  recovers,  another  of  the  surviving 
brothers  or  sisters  may  recover  of  her,  and 
the  defendant  again  may  recover  of  that 
brother  or  sister,  or  even  of  the  plaintiff 
herself;  and  so  there  would  be  no  end  of 
suits  and  controversies.  This  sufficiently 
shews  the  reason  of  the  law,  why  one  ten- 
ant in  common,  shall  not  have  an  action  at 
law  against  the  other.  1  Inst.  200.  a. 
The  remedy  must  be  in  equity;  indeed, 
that  remedy  is  pointed  out  by  the  act  of 
1727.  c.  11.  s.  18.  This  case  was  compro- 
mised, and  so  no  judgment  given. 

Reported  by  Edward  Barradall,  Esq. 


Harrison  v.  Hal  ley. 
April,  1738. 
Attachments— Against  Lands.* 

A  judginent  having  passed  against  the 
defendant  and  plaintiff  as  sheriff,  the 
plaintiff  had  an  attachment  upon  the  act  of 
Assembly  against  the  defendant's  estate; 
and  it  was  against  his  lands  as  well  as 
goods :  the  coroner  returned  that  the  defend- 
ant had  no  goods,  and  that  he  had  attached 
a  parcel  of  land,  upon  which  the  plaintiff 
had  judgment,  and  the  land  ordered  to  be 
sold  as  goods  taken  upon  a  fieri  facias. 

N.  B.  This  is  the  first  attachment  that  has 
been  granted  against  lands  since  the  stat- 
ute 5  G.  2,  for  the  more  easy  recovery  of 
debts  in  the  plantations,  upon  the  equity 
of  which  this  practice  is    founded. 

Reported  by  Edward  Barradall.  Esq. 


Rogers  Adm'r  of  Rogers  v.  Spalden. 

April,  1788. 

Afffldavlt-When  Allowed  in  Proof  of  DebU-Notlcc.— 

Ttae  platntifif  who  lived  in  EnfflaDd  took  proofs  of 
her  debtf  by  affidavit  and  upon  the  trial  offered 
them  in  evidence.  Held,  as  no  salt  was  pending 
at  the  time  the  affidavits  were  taken  and  the 
defendant  did  not  have  notice,  the  affidavits  could 
not  be  firiven  in  evidence. 

The  plaintiff  living  in  England  had  taken 
proofs  of   her  debt  by  affidavit,    before  the 

•See  generally,  monographic  note  on  "Attach- 
meats**  appended  to  Lancaster  v.  Wilson,  27  Qratt. 
624. 
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Lrord  Mayor,  pursuant  to  the  act  of  Parlia- 
ment, (5  Geo.  2.)  for  recovery  of 
59  debts  in  the  plantations;  and  *now 
upon  the  trial  these  affidavits  were 
ofiPered  in  evidence;  but  it  was  objected 
that  when  they  were  taken  no  suit  was  de- 
pendini^,  and  the  act  only  extended  to  cases 
where  suits  were  actually  depending,  and  it 
was  said  the  defendant  ought  to  have  no- 
tice, and  of  that  opinion  was  the  whole 
court,  except  Grymes  and  Digges;  and  so 
the  affidavits  were  not  allowed  to  be  given 
in  evidence. 

Reported  by  Edward  Barradall,  Esq. 


Webb  V.  Elligood. 

April,  17». 

Escape-LtabUlty  of  Sheriff. 

This  was  an  action  against  the  (appellant) 
sherifif,  for  an  escape,  and  upon  a  special 
verdict,  the  case  was;  the  plaintiff  (re- 
spondent) had  judgment  against  one  Gilmet 
in  custody,  and  prayed  him  in  execution. 
He  had  been  in  custody  thirty  two  days 
before  at  another  suit,  and  the  defendant 
knowing  him  to  be  insolvent,  demanded  of 
the  plaintiff's  attorney,  security  for  the 
prison  fees,  who  refused  to  give  him  secu- 
rity, and  thereupon  the  sheriff  discharged 
him.  The  question  in  this  case  was, 
whether  the  sheriff  was  obliged  to  keep 
him  twenty  days  before  he  discharged  him; 
and  the  court  was  of  opinion  that  he  ought 
to  have  done  so,  and  affirmed  the  county 
court's  judgment. 

Reported  by  Edward  Barradall.  Esq. 


Goodtoe  V.  Dudley,  &c. 

April,  1789. 

Sliertfrs  Office- Whether  It  May  Be  Panned.«-T)ie 
office  of  sheriff  maybe  farmed. 

Bond  from  under  sheriff  and  security  to 
pay  fifteen  hundred  pounds  of  tobacco,  and 
save  harmless  and  indemnify  the  high 
sheriff,  &c.  Defendant  pleads  stat.  5,  6  K. 
6.  against  buying  and  selling  of  offices,  and 
avers  the  fifteen  hundred  pounds  of  tobacco 
was  for  the  deputation  of  the  defendant. 
Plaintiff  demurs. 

I  believe  this  is  the  first  time  the  office 
of  sheriff  has   been    thought   to   be   within 

this  statute,  for  though  it  may  seem 
60        to   come  *within    the   general    words 

viz.  'An  office  that  concerns  the  ad- 
ministration and  execution  of  justice,'  yet, 
if  we  consider  the  whole  law,  it  will  ap- 
pear it  never  could  be  intended  of  the  sher- 
iff's office.  The  penalty  is,  that  the  party 
selling  shall  forfeit  all  his  right,  interest, 
and  estate  in  the  office,  and  the  party  buy- 
ing be  disabled  in  law  to  hold  the  office, 
and  the  promises  and  bonds  to  be  void. 
Now  I  would  ask  what  estate,  right  and 
interest  a  sheriff  has  in  his  office?  Every 
one    knows  it  is  an   office   of   burthen    and 


•But  see  S  106.  Code  1887. 


charge ;  men  are  subject  to  penalties  if  they 
refuse  to  execute  it.  The  words  right, 
estate  and  interest,  plainly  shew  the  act 
intended  only  offices  of  profit,  for  no  man 
can  be  said  to  have  an  estate  and  interest 
in  an  office  of  burthen.  Then  he  is  to 
forfeit  the  office ;  it  will  be  an  easy  expe- 
dient (though  the  notion,  I  believe,  is  some- 
what new)  for  the  sheriff  to  get  rid  of  his 
office.  If  it  is  within  this  act,  he  has 
nothing  to  do  but  to  make  a  bargain  with 
an  under-sheriff  for  a  sum  of  money,  and 
he  is  discharged.  If  this  could  be  done, 
men  would  not  pay  such  great  fines  as  they 
do  in  London  for  not  serving. 

At  this  rate  there  would  hardly  ever  be  a 
sheriff:  every  one  would  be  shifting  the 
office  off  himself.  But  there  was  no  occa- 
sion for  this  act  to  extend  to  the  sheriff ; 
there  was  one  made  an  hundred  years  be- 
fore.  23  H.  6.  10.  prohibiting  sheriffs  to 
let  their  counties  to  farm.*^  This  is  the 
statute  the  defendant  should  have  taken  ad- 
vantage of,  and  it  is  a  plain  mistake  in  his 
lawyer.  No  other  statute  was  ever  thought 
to  extend  to  sheriffs  as  to  this  matter.  The 
23  H.  6.  is  a  private  act  of  which  the 
judges  cannot  take  notice,  unless  it  be 
pleaded.  4  Co.  76;  Hob.  13;  1  Vent.  85; 
2  Lev.  151.  But  the  question  is  now, 
whether  the  plea  be  good?  And  clearly  it 
is  not.  The  other  statute  is  now  out  of  the 
question.  It  does  not  appear  in  the  condi- 
tion that  this  tobacco  was  given  for  farm- 
ing the  office,  and  it  might  be  for  another 
cause.  The  demurrer  only  confesses  it  so 
far  as  that  it  might  not  be  denied  on  the 
argument  of  this  plea ;  but  it  is  not  such  a 
confession  as  is  any  evidence  of  the  fact. 
But  if  the  5  &  6  of  Edw.  6.  does  not  ex- 
tend to  sheriffs,  it  has  been  adjudged  not 
to  be  in  force  in  the  plantations.  4  Mod. 
222;  1  Salk.  411 ;  Blankard  v.  Galdy.  Farm- 
ing of  offices  is  not  so  unlawful  as  may  be 
imagined.  The  statute  only  extends  to 
cases  where  a  sum  in  gross  is  agreed  for. 
If  the  agreement  is,  to  pay  so  much  out  of 
the  fees  and  profits,  and  at  all  events,  it  is 
not  within  the  statute.     2  Salk.  466;  Culli- 

ford  and  D.  Cardonell,  468;  6  Mod. 
61        234;    Godolphin    v.    •Tudor.       So    if 

there  be  a  salary  annexed  and  a 
lesser  sum  is  received,  it  is  not  within  the 
statute.  Ibid.  The  statute  intended  only 
to  prevent  extortion  in  offices,  which  men 
would  be  tempted  to,  if  they  paid  a  large 
sum  for  a  deputation  at  all  events.  But  if 
they  have  not  a  certain  profit,  or  chance 
for  a  profit  out  of  the  fees,  they  are  not  to 
be  under  the  same  temptation.  I  shall 
agree  if  this  bond  is  void  as  to  the  payment 
of  tobacco,  it  is  so  for  the  whole.  There  is 
a  difference,  where  part  of  a  condition  is 
void  by  the  common  law,  and  where  by 
statute.  In  the  first  case  it  may  be  void  in 
part,  and  stand  good  for  the  other  part. 
But  where  part  of  a  condition  is  against 
the  statute,  it  is  wholly    void.     The  reason 


*Ttaere  is  an  antieoter  statute  than  this  of  H.  6  viz. 
4  H.  4.  c.  5.  In  whicb  tbere  is  no  penalty.  But  there 
is  in  3S  H.  6.  viz.  £40.-EdiUon  1828. 
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is,  because  the  statute  says  the  bond  shall 
be  void,  and  therefore,  it  cannot  be  set  up 
in  part.  Hob.  14;  Norton  v.  Sims,  3  Co. 
82.  b.  83.  a.  1  Vent.  273;  1  Mod.  37;  Carter 
229;  Pearson  v.  Humes,  2  Dan  v.  21.  8.  I 
hope  it  will  be  considered  how  hard  a  case 
it  will  be  upon  the  plaintiff,  if  the  plea 
be  adjudged  good ;  the  whole  bond  will  be 
void  and  he  without  any  remedy  against 
his  under  sheriff,  though  guilty  of  ever 
so  many  breaches;  it  will  be  his  utter 
ruin  and  destruction.  This  suit  is  chiefly 
brought  to  recover  quit-rents,  for  which 
the  plaintiff  himself  is  sued.  There  is  no 
honesty  in  the  plea,  the  practice  is  usual, 
and,  under  some  circumstances,  justifiable. 
Judgment  for  the  plaintiff;  that  the  plea 
was  not  good,  per  totam  curiam.  N.  B.  in 
Brownlowe  Latine  Red.  216.  218.  this  stat- 
ute is  pleaded  to  a  bond  for  payment  of 
money,  with  an  averment  that  the  plaintiff 
sold  the  defendant  the  office  of  under-sher- 
iff, for  which  money  he  gave  the  bond. 
There  was  an  idle  replication  and  demurrer. 
But  the  author  observes,  that  the  reason 
of  such  a  replication  was,  because  the 
date  of  the  statute  was  mistaken,  for  other- 
wise the  plea  was  good.  Sed  quaere  et  nota. 
The  case  of  Blankard  and  Galdy  was  a  dep- 
utation of  the  office  of  Provost  Marshall, 
of  Jamaica,  (which  is  the  same  office  as 
sheriff  with  us)  and  no  exception  taken 
that  it  was  not  an  office  within  the  act. 
In  the  argument  of  this  case,  it  was  said 
that  the  23  H.  6  had  no  penalty,  and  there- 
fore, the  5  &  6  Ed.  6.  was  necessary  ta 
be  extended  to  the  office  of  sheriff.  But 
that  is  a  mistake— there  is  a  penalty  of 
forty  pounds  by  23  H.  6. 

Reported  by  Edward  Barradall,  Esq. 
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*Jone8,  &c.  V.  Porters. 

April,  1740. 


Married   Women— Deed*— Privy  Acknowledirnient*— 

Where  a  deed  of  conveyance  by  husband  and 
wife  does  not  show  on  its  face  the  privy  acknowl- 
edgment of  the  wife,  equity  will  not  supply  such 
defect. 

Bill  sets  forth :  That  William  Porter  and 
Jane  his  wife,  in  right  of  Jane,  was  seized 
in  fee  of  ninety-nine  acres  of  land,  and 
four  hundred  acres  in  Middlesex;  and 
agreed  to  sell  the  ninety-nine  acres  to 
Thomas  Jones,  plaintiff,  John's  father, 
and  the  four  hundred  acres  to  plaintiff 
Roger.  And,  accordingly,  by  deed  dated 
in  1703,  between  Porter  et  ux.  and  said 
Thomas  Jones,  conveyed  the  said  ninety- 
nine  acres  to  Thomas  Jones,  in  considera- 
tion of  three  thousand  nine  hundred  and 
sixty  pounds  of  tobacco;  and  by  another 
deed  in  1704,  between  Porter  et  ux.  and 
plaintiff  Roger,  conveyed  the  four  hundred 
acres  to  plaintiff  Roger,  in  consideration 
of  one  hundred  and  sixty  pounds  sterling. 
And  in  both  deeds  Porter  and  his  wife 
covenant   for  further  assurance;  and   they 


*See  monographic  note  on  "Husband  and  Wife*' 
appended  to  Cleland  v.  Watson.  10  Gratt  167. 


also  gave  a  bond  to  plaintiff  Roger  for  per- 
formance of  covenants.     That  Porter  et  ux. 
came  to  court  to  acknowledge  these  deeds, 
but    by  the  mistake    or    ignorance   of    the 
clerk,  the  acknowledgment  is,  that  the  wife 
relinquished    her  right    of  dower,    and   no 
notice    is  taken  of  the   privy   examination. 
That  Porter  died  in  1705,  and  Jane  his  wife 
survived  him   and  died  in  1709;  leaving  is- 
sue  Francis   Porter,    her  eldest  son.     And 
Thomas  Jones  died  many  years  ago,  leav- 
ing issue   plaintiff,    John,  his   eldest    son. 
And  the  plaintiff  continued  in  quiet  posses- 
sion till  1732 ;  when  Francis  Porter,  son  and 
heir   of  Jane,   brought    an    ejectment    for 
recovery,  under  pretence   that   his   mother 
was   not   privately   examined,    and  upon  a 
special   verdict  had  judgment   to   recover, 
and    threatens    to   sue    out  hab.    fac.  poss. 
though   it  is  plain    upon    the    face    of  the 
deeds,    the  defendant's  mother  intended  to 
convey,  and    she    always  acquiesced  under 
it ;  never  pretended  she   was  not  privately 
examined;  but  on  the  contrary,in  her  widow- 
hood, declared   she   had   joined   freely  and 
voluntarily    in    the   sale,  and  was  satisfied 
with  it.     Francis  Porter  died  pending    the 
ejectment,  and  fhe  defendants  are  his  heirs 
at  law,  and  the  end   of  the  bill   is  to   have 
the   defect  of  the  private  examination  sup- 
plied, and  the  defendants  to  make  a  perfect 
and  absolute  conveyance ;  the  plaintiffs  be- 
ing purchasers  for  a  valuable  consideration. 
The    defendants   being   infants,    by    their 
guardian    put    in    their    plea    and  answer. 
They  plead  the  act  of  1734,    which   enacts, 
that   where  the  clerk  has  not  taken  notice 
of    the    private    examination,    it    shall  be 
taken  the  feme,  was  not  examined ;  and  for 
answer  say,    they  were  infants  at  the  time 
of    the    transactions   charged   in    the  bill, 
and   know  nothing  of  them,  and  hope 
63        the  court  *will   not   compel   them    to 
part  with    their   inheritance   legally 
decended   to   them,    and   pray   to   have  the 
benefit  of  the  judgment  at  law.     The  proofs 
in  the  cause  are  very  short :  only  one   Wil- 
liam Hammet,  who  says  he  was  in  company 
with    Jane   Porter  in  her  widowhood,    and 
asked  her  for  what    reason    she   agreed   to 
sell  the  land  to  the  Jones's  ?    She  answered, 
that  she  nor  her  family  could  not  have  their 
healths  on  it,  nor  make  corn  for  support  of 
their    family.       That    though     Mr.    Jones 
thought  he  had  a  good  bargain,  she  wished 
it  might  prove  so,  and   was   glad    the  land 
was  sold.     There  needs  be  little  said  to  the 
plea,  which  seems  quite   unnecessary.     We 
do    not  pray  that  this  court   should  decree 
that  the   woman    was  privately  examined, 
but  to  have  the  defect  or  want  of  that   cir- 
cumstance supplied.     I  shall  never  pretend 
to   say  that  a   court   of  equity  can  control 
an    act   of   parliament   or  act  of  assembly, 
however   severe  it   may  be  upon  particular 
persons;  and   we  cannot  help  thinking  this 
act    somewhat  severe  upon  us,   being  made 
when    the  suit  at  law  was  depending.     We 
allow    then  that  the  woman    was    not   pri- 
vately  examined ;  the  law  has  declared  so, 
and  we  must  submit.     The  question    prop- 
erly before  your  honors,  and  the  only  ques- 
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tion  is,  whether  a  court  of  equity  will 
supply  a  defect  of  this  kind  when  it  ap- 
pears, as  I  think  it  must  be  allowed  to  do 
in  this  case,  that  she  had  ag-reed  to  part 
with  her  inheritance  and  was  consenting 
and  willing  without  the  coercion  of  her 
husband.  The  consent  and  agreement  ap- 
pear from  the*  wife's  executing  the  deeds; 
the  grant  and  all  the  covenants  are  in  her 
name  as  well  as  the  husband's ;  she  enters 
into  the  bond  for  performance  of  cove- 
nants, and  she  comes  to  court  in  order  to 
acknowledge  she  acquiesced  under  the  deed ; 
and  declares  in  her  widowhood  that  she  had 
agreed,  and  was  glad  the  land  was  sold. 
These  circumstances  and  proof  must  be 
convincing,  that  the  woman  was  actually 
consenting  and  willing  to  part  with  her 
inheritance.  Then  I  say,  Whether  the 
want  of  a  private  examination  may  be  sup- 
plied by  a  court  of  equity?  Or  whether 
the  heirs  of  the  woman  shall  not  be  com- 
X>elled  to  make  a  good  and  legal  convey- 
ance, is  the  question  before  the  court?  And 
I  hope  I  shall  have  no  great  difficulty  to 
persuade  your  honors,  that  we  ought  to  have 
such  a  decree,  and  that  the  same  is  consist- 
ent with  the  constant  course  of  equity  in 
cases  of  the  like  nature.  This  method  of 
the  private  examination  of  femes  covert, 
is  peculiar  to  the  laws  of  England,  re- 
nowned for  its  great  favor  and  regard  to 
women.  It  was  introduced  to  preserve  and 
protect  the  inheritance  of  the  wife  from 
the  arbitrary  will  and  disposal  of  the  hus- 
band ;  that  she  might  not  be  compelled  by 
his  threats  or  cruelty  to  part  with  it  against 
her  will.  It  is  nothing  more  than  a  par- 
ticular mode  or  ceremony  instituted 
^  for  a  '^particular  purpose,  and  I  hum- 
bly conceive  that  if  the  end  for  which 
this  ceremony  was  introduced  can  appear 
to  have  been  answered,  that  is,  if  it  appear 
that  the  wife  was  not  compelled  against  her 
will,  it  is  the  same  thing  in  natural  equity 
and  justice,  as  if  the  ceremony  had  been 
ever  so  formally  complied  with.  The  law 
has  appropriated  particular  forms  and  cere- 
monies almost  to  every  transfer.  Livery  is 
essential  to  a  feoffment,  and  a  surrender  to 
pass  a  copyhold ;  and  the  courts  of  common 
law  that  are  tied  up  by  strict  and  rigid 
rules,  will  never  dispense  with  the  want  of 
these  ceremonies;  but  it  is  the  peculiar 
province  of  equity  to  supply  these  defects, 
especially  in  favour  of  a  purchaser  for  a 
valuable  consideration,  as  we  are.  It  is 
even  a  kind  of  maxim,  that  equity  regards 
the  substance,  and  not  the  circumstance  of 
every  act.  To  examine  this  case  by  that 
maxim,  does  it  not  appear  here  that  the 
woman  was  willing  and  intended  to  part 
with  her  inheritance?  And  is  not  that  the 
substance  of  the  act?  The  defect  is  only  in 
circumstance,  the  want  of  private  examina- 
tion. The  cases  in  the  books  are  numer- 
ous, where  equity  has  supplied  the  want 
of  livery  in  a  feoffment,  and  want  of  a  sur- 
render in  passing  a  copyhold,  in  favor  of 
purchasers,  and  sometimes  even  in  favor 
of  younger  children.  I  will  beg  leave  to 
read  two  short  cases  for  the  court's   satis- 


faction. Thompson  v.  Atfield,  2  Cha. 
Rep.  216;  Hardham  v.  Roberts,  1  Vern.  132. 
These  cases  may  suffice  to  shew  the  con- 
stant course  of  equity  to  be  as  I  have  said, 
VIZ.  to  supply  defects  in  conveyances  in 
favor  of  purchasers.  Now  if  equity  will 
supply  the  want  of  livery  in  a  feoffment, 
and  the  want  of  a  surrender  in  passing  a 
copyhold,  which  ceremonies  must  be  allowed 
to  be  as  essential,  in  point  of  law,  to  the 
respective  conveyances,  as  the  examination 
of  the  wife  can  be  where  her  inheritance  is 
to  pass,  I  shall  beg  leave  to  know  what 
good  reason  can  be  given,  why  a  court  of 
equity  should  not  interpose  and  assist  an 
honest  purchaser,  as  well  in  the  one  case 
as  in  the  other,  when  it  is  manifest  it  was 
the  voluntary  intent  of  the  wife  to  pass  her 
estate?  If  the  motive  and  reason  of  the 
determination  be  considered,  it  will  appear 
they  have  as  great  weight  in  the  present 
case  as  these  cited.  The  true  reason,  as  I 
conceive,  is,  because  when  there  appears  a 
fair  contract  between  two  parties,  and  one 
has  paid  his  money,  the  vendor  has  become 
a  kind  of  trustee  in  equity  for  the  vendee, 
and  so  compellable  in  equity  to  make  a  con- 
veyance as  the  case  may  require,  that  the 
vendee  may  have  the  legal  as  well  as  equi- 
table title  in  him.  Now  I  will  beg  leave  to 
suppose  that  Porter  and  his  wife  were  now 
alive,  and  this  suit  was  brought  against 
them  instead  of  the  heirs  of  the  wife,  upon 

the  proof  that  there  is  in  this  case, 
65        that  the  wife    was    consenting   *and 

that  the  purchase  money  was  paid. 
I  presume  there  would  be  no  manner  of 
question,  but  that  we  should  have  the  de- 
cree we  now  seek  for  against  them,  to  per- 
fect the  conveyance;  or  that  we  should 
enjoy  against  them  and  their  heirs,  nay, 
though  the  woman  should  deny  her  consent, 
if  it  was  made  evident  by  proof;  and  that 
the  purchaser,  in  confidence  of  it,  had  paid 
the  money.  Ek^uity  would  without  doubt 
consider  such  a  proceeding  as  a  fraud,  and 
relieve  against  it.  Now  I  would  fain  know 
what  greater  equity  the  heir  can  have,  than 
the  ancestor.  The  title  they  derive  is  under 
the  ancestor,  and  the  same  equity  that  would 
run  against  the  ancestor  must  run  against 
the  heir.  If  then  it  be  allowed  that  we 
could  be  relieved  against  the  ancestor,  as 
I  think  cannot  fairly  be  denied,  I  do  hum- 
bly insist  that  we  are  entitled  to  the  same 
relief  against  the  now  defendants,  her 
heirs.  Objected.  No  instance  of  equity 
relieving  in  such  a  case  in  England. 
Answered.  That  it  is  not  strange,  because 
it  is  a  case  that  never  could  happen  in 
England.  I  mean  there  never  could  be 
such  a  question.  The  only  way  for  a  feme 
covert  to  pass  her  inheritance  in  England, 
is  by  fine  and  recovery,  and  though  she 
ought  to  be  privately  examined,  yet  if  a 
fine  is  levied  by  the  husband,  and  wife 
and  is  not  examined,  it  shall  bind  her  and 
her  heirs.  €k>ke's  reading,  s.  7.  So  that 
when  the  fine  is  once  levied  the  purchaser 
is  secure,  and  has  no  occasion  to  apply  to  a 
court  of  equity,  though  the  feme  was  not 
examined;  hence,    it    is    plain,    this    is  a 
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question  that  never  could  be  made  in  Eng- 
land, and  therefore  it  is  no  wonder  we  meet 
with  no  cases  in  point.  But  I  think  there 
are  cases  where  a  court  of  equity  has  done 
as  much,  or  more,  and  instances  that  must 
b«>  allowed  to  be  as  strong  as  this;  because 
the  ceremony  of  private  examination  must 
have  been  dispensed  with.  Baker  and 
Child,  2  Vern.  61.  It  seems  to  be  mentioned 
by  the  court  as  an  established  rule,  that 
where  a  feme  covert  agreed  to  join  with  her 
husband  in  making  a  surrender,  or  levying 
a  fine,  though  the  husband  die  before  it  be 
done,  equity  will  compel  her  to  perform  the 
agreement.  If,  where  there  is  only  a  bare 
agreement  of  the  wife,  equity  will  compel 
her  to  perform  it,  I  must  submit  if  there 
be  not  a  much  stronger  reason  in  this  case, 
where  an  agreement  does  not  only  appear, 
but  the  wife  actually  executes  a  convey- 
ance, which  happens  to  be  defective  only 
in  circumstance.  I  rely  upon  our  being  an 
honest  purchaser  for  a  valuable  considera- 
tion. Purchasers  are  ever  favored  in 
equity,  and  the  court  will  often  stretch  in 
their  favor.  Indeed,  nothing  can  be  more 
consistent  with  natural  justice  than  this, 
that  where  a  man  has  paid  his  money,  he 
should  have  all  the  assistance  of  the  law  to 
protect  and  secure  him  in  the  possession 
of  the  thing  purchased.  If  this  case  be 
considered  only  under  the  notion  of 
66  *an  agreement,  (and  surely  the  agree- 
ment of  the  wife  in  this  case  cannot 
be  controverted,)  I  humbly  conceive  this 
court  ought  to  interpose  upon  the  authority 
of  the  case  just  cited.  It  is,  indeed,  the 
peculiar  province  of  equit3'  to  compel  the 
specific  performance  of  an  agreement,  even 
where  the  party  may  have  remedy  to  re- 
cover damages  at  law ;  and  in  this  case  we 
can  have  no  effectual  remedy  at  law;  the 
husband  is  indeed  insolvent,  and  we  must 
entirely  lose  our  purchase  money  and  im- 
provements unless  this  court  will  assist  us. 
B^raud,  accident  and  trust,  are  said  to  be 
the  three  principal  things  about  which  a 
court  of  equity  is  conversant.  In  this  case 
there  is  fraud  on  the  defendant's  part,  that 
they  would  take  advantage  of  the  defect  in 
their  ancestor's  conveyance.  There  is  ac- 
cident in  two  instances,  viz.  the  mis-entry 
of  the  clerk  and  the  death  of  the  woman ; 
and  there  is  trust,  by  the  payment  of  the 
money  and  wife's  agreement.  This  is  un- 
doubtedly a  case  of  great  compassion.  Here 
is  an  honest  purchaser  before  the  court, 
and  the  only  objection  to  his  title  is  a 
defect  in  the  conveyance,  and  that  only  in 
point  of  circumstance  or  ceremony.  This 
defect  not  attempted  to  be  taken  advantage 
of  by  the  grantor;  but  the  heir,  after  a 
quiet  possession  of  thirty  years,  contests 
the  act  of  the  ancestor  acquiesced  under 
by  her.  The  purchaser  is  without  any 
remedy  unless  assisted  by  this  court.  The 
relief  sought  for  is  against  no  rule  of 
equity,  attended  with  no  inconvenience, 
against  no  act  of  parliament,  equitable 
and  reasonable  in  itself,  and  agreeable  to 
the  courses  of  equity  in  similar  cases.  And 
if  it  be  so;  if  the  thing  desired  be  no  more 
than  natural  justice;  if  it  will  neither   in- 


terfere with,  nor  violate  any  one  established 
rule  of  equity,  there  can  neither  want 
argument  nor  precedent  to  induce  a  court  of 
equity  to  decree  for  us. 

*Franci8  for  the  defendant.  The  end  of 
this  bill  is  to  repeal  an  act  of  Assembly. 
Kquit^"  cannot  decree  against  an  act  of 
Parliament;  there  is  no  instance  where  a 
statute  requires  a  particular  act  for  trans- 
ferring an  inheritance,  that  a  court  of 
equity  will  dispense  with  that  act.  If 
tenant  in  tail  agree  to  levy  a  fine,  and  die 
before  it  is  done,  equity  will  not  compel 
the  issue  in  tail  to  conveys.  Nothing  but 
the  actual  levying  the  line  can  take  the 
inheritance  from  the  issue.  If  a  bargain 
and  &ale  be  made  without  enrollment, 
equity  will  not  supply  it,  nor  any  circum- 
stance that  is  required  by  the  statute  of 
frauds.  As  to  wills;  it  is  not  the  province 
of  equity  to  relieve  against  blunders,  and 
to  decree  in  this  case  for  the  plaintiff,  will 
be  annulling  a  law  made  for  securing 
women's  inheritances.  The  rule  of 
67  the  civil  law  is,  where  equity  *would 
annul  a  law,  that  law  must  prevail. 
To  which  it  was  answered,  what  is  desired 
by  the  bill,  will  neither  annul  the  act  of 
Assembly  nor  be  contrary  to  it.  The  end 
of  the  bill  is  not  to  establish  the  woman's 
conveyance,  which  is  allowed  to  be  defec- 
tive, but  to  compel  a  better  conveyance  to 
a  purchaser  for  a  valuable  consideration. 
This  sufficiently  obviates  all  that  has  been 
said  about  decreeing  against  an  act  of  Par- 
liament. As  to  the  cases  put,  they  are  by 
no  means  parallel,  the  issue  in  tail  shall 
not  be  compelled  to  convey,  where  the  fine 
is  not  perfected,  because  he  does  not  come 
in  under  the  tenant  In  tail,  but  by  force  of 
the  gift  in  tail.  The  tenant  in  tail  in  his 
life  time,  would  be  compelled  to  levy  a  fine 
if  he  so  agreed,  and  so  here  the  woman 
would  be  compelled  to  make  a  better  con- 
veyance if  she  were  alive,  and  the  same 
equity  must  run  against  her  heirs.  As  to 
the  case  of  enrollment,  though  equity  would 
not  decree  the  deed  good  if  not  enrolled,  yet 
it  would  decree  a  better  conveyance  to  a 
purchaser,  which  is  all  we  ask.  As  to  the 
statute  of  frauds  the  same  answer  may  be 
given,  as  to  the  life  of  tenant  in  tail.  We 
do  not  attempt  to  set  this  conveyance  up 
as  good;  but  desire  a  better  because  it  is 
not  good :  besides  surely  there  is  a  difference 
between  a  purchaser  and  a  devisee.  And, 
though  it  is  said  it  is  not  the  province  of 
equity  to  relieve  against  blunders,  yet  we 
see  nothing  is  more  common  than  for  equity 
to  relieve  against  mistakes  and  defects  in 
conveyances,  and  especially  in  favor  of 
honest  purchasers. 

In  this  case  the  bill  was  dismissed    by    a 
great  majority  of  the  court. 

Reported  by  Edward  Barradall,  Esq. 
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Ann  bis  wife  by  deed  sold  three  slaves  to  Hunter 
for  sixty  years;  if  the  said  James  and  negroes 
should  so  lonsr  live,  in  trust  and  to  the  use  of  the 
said  James  and  Ann  for  their  lives,  and*  to  the 
survivor.  If  the  negroes  shall  so  long  live.  After 
the  death  of  her  hUMband  the  wife  made  a  will 
disposing  of  the  three  nesroes  and  their  Increase. 
Held,  that  the  limiutions  of  the  trust  bein?  for 
the  use  of  the  husband  and  wife  for  life,  and  for 
the  use  of  the  survivor,  the  wife  upon  her  surviv- 
inir  her  husband  was  entitled  to  the  slaves  men- 
tioned in  the  deed,  and  the  property  of  the 
increase  must  follow  that  of  the  parents. 

James  Alderson,  and  Ann  his  wife,  by 
deed  dated  the  10th  of  July,  1712,  reciting 
that  Ann,  at  her  marriage,  was  possessed 
of  three  slaves,  and  that  by  law  they  were 
real  estate,  bargained  and  sold  the  slaves  to 
one  Hunter  for  sixty  years,  if  the  said 
James  and  the  negroes  should  so  long  live, 
in  trust  and  to  the  use  of  the  said  James 
and  Ann  for  their  lives,  and  to  the  use  of 
the  survivor,  if  the  negroes  should  so  long 
live ;  with  this  proviso,  that  if  Ann  should 

die  before  James  it  should  be  lawful 
68        for  her   by    will    to    dispose  *of   the 

negroes  after  his  death ;  and  with  this 
further  proviso,  that  if  the  negroes  had 
any  increase  during  the  term,  that  they 
should  be  taken  care  of  till  they  were  fit  to 
be  removed  from  their  parents.  The  hus- 
band died  first;  the  wife,  who  had  made  a 
will  before  his  death,  republished  it  after- 
wards, and  by  the  will  she  has  taken  upon 
her,  not  only  to  dispose  of  these  three  ne- 
groes mentioned  in  the  deed,  but  also  their 
increase,  to  the  plaintiff  Elizabeth.  The 
qaestion  is,  whether  as  the  husband  died 
first,  the  wife  had  a  power  by  this  deed  or 
otherwise,  to  dispose  of  these  negroes  or 
their  increase?  When  this  deed  was  made, 
it  was  the  general  opinion  that  a  woman's 
slaves  did  not  vest  in  the  husband  by  the 
marriage.  This  was  the  construction  of 
the  act  of  1705,  by  which  slaves  were  first 
made  real  estate.  It  will,  however,  be  al- 
lowed that  this  was  a  mistaken  opinion  and 
a  wrong  construction  of  the  act;  the  ex- 
planatory act  of  1727,  having  declared  that 
where  any  slaves  have  been,  or  shall  be 
conveyed,  given  or  bequeathed,  or  have, 
or  shall  descend  to  any  feme  covert,  the 
absolute  property  is  thereby  vested  in  the 
husband.  After  repeating  these  words,  I 
may  venture  to  take  it  for  granted,  that  the 
slaves  of  Ann  Alderson  vested  in  her  hus- 
band by  the  marriage,  and  it  will  scarce  be 
pretended,  I  presume,  that  the  husband's 
mistake  as  to  his  right,  which  appears  in 
the  recital  of  the  deed,  did  at  all  lessen  or 
destroy  that  title.  From  these  premises 
these  two  conclusions  follow.  1.  That  the 
wife  can  have  no  pretence  of  right,  but 
what  she  can  derive  from  the  gift  or  dis- 
position of  the  husband:  and  2.  That,  as 
the  husband  had  the  absolute  property  in 
these  slaves,  so  much  of  that  property  in 
them  and  their  increase,  as  was  not  dis- 
posed of  by  the  deed  now  before  us,  remains 
in  the  husband,  and  upon  his  death  must 
go   to   his   representatives.     The    business 


then  is  to  see  how  far  the  property  of  these 
slaves,  or  their  increase,  is  disposed  of  by 
this  deed.  It  is  scarce  worth  observing, 
that  this  deed  is  to  be  considered  merely 
as  the  act  of  the  husband,  and  it  is  well 
known  that  a  feme  covert  cannot  make  a 
deed  in  any  case,  except  where  she  is  em- 
powered by  some  particular  law  or  agree- 
ment so  to  do.  But  as  the  wife  here  had 
really^  no  interest  in  the  thing  conveyed, 
her  joining  or  not  joining  in  the  deed  can- 
not differ  the  case.  The  deed  then,  I  con- 
ceive, ought  to  be  considered  thus.  A 
husband  conveys  his  slaves  to  trustees  for 
sixty  years,  if  he  should  so  long  live,  to  the 
use  of  himself  and  wife,  and  the  survivor 
for  life,  with  power  to  the  wife  if  she  died 
first,  to  dispose  of  them  by  will  after  his 
death,  t  say  nothing  here  of  the  second 
proviso,  which  regards  the  increase :  that  I 
shall  consider  by  and  by.  What  is  there 
more  in  this  deed,  than  a  limitation  to  the 

husband  and  wife  for  life,  with  a 
69        powet  to   the  *wife   to   dispose   upon 

the  contingency  of  her  dying  in  her 
husband's  life-time.  If  this  contingency 
never  happened,  can  she  have  a  right  to 
dispose  by  virtue  of  this  power?  Certainly 
not ;  and  that  is  truly  all  the  question  in 
the  case.  There  is  certainly  some  difference 
between  an  absolute  power  and  a  limited 
one,  or  a  power  that  is  to  arise  upon  some 
future  contingency.  If  a  man  gives  his 
executor  power  to  receive  a  sum  of  money 
out  of  his  estate,  in  case  he  leaves  a  daugh- 
ter, this  power  cannot  be  executed  if  he 
leaves  no  daughter,  because  it  is  to  arise 
upon  that  contingency  and  not  otherwise. 
So  here  the  power  given  to  the  wife  is  not 
a  power  of  disposing  at  all  events,  but  only 
upon  the  contingency  of  her  dying  in  her 
husband's  life-time.  The  words  of  the 
deed  are  not  only  plain  to  this  purpose,  but 
it  was  apparently  the  intention  of  the 
parties,  for  under  the  mistaken  notion  they 
were,  that  the  slaves  did  not  vest  in  the 
husband,  they  concluded  that  if  the  wife 
survived,  she  would  by  law  have  a  power 
to  dispose,  and  there  could  be  no  necessity 
to  provide  for  that,  but  only  that  she  might 
dispose  during  the  coverture,  if  she  died 
first.  Thus  neither  from  the  words  of  the 
deed,  nor  the  intention  of  the  parties,  is 
there  the  least  ground  to  infer,  that  an  abso- 
lute power  of  disposing  was  designed  to  the 
wife;  but  only  a  power  upon  a  contingency, 
which  not  happening,  she  has  no  power  of 
disposing  by  virtue  of  this  deed;  and  if 
she  had  none  by  the  deed,  she  had  none  at 
all,  as  I  hope  I  have  demonstrated.  Let  us 
consider  a  little  further  the  nature  of  this 
deed.  It  is  a  conveyance  to  a  trustee  for 
sixty  years,  if  the  husband  so  long  lived. 
This  trust  and  term  then,  were  to  continue 
no  longer  than  the  life  of  the  husband; 
and  so  upon  his  death  they  both  expired 
and  determined,  and  consequently  the  power 
which  was  to  be  executed  during  the  term, 
must  cease  and  be  void.  Neither  the  trust 
nor  the  term,  nor  the  power  given  the  wife 
from  the  frame  of  this  deed,  could  possibly 
'subsist  after  the  husband's    death.     As    to 
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the  mistaken  notion  of  the  parties,  with 
respect  to  the  right  of  these  negroes,  as  this 
mistake  could  not  alter  or  destroy  the  hus- 
band's right,  so  neither  can  it  be  any 
argument  to  give  this  deed  a  different  con- 
struction or  operation  from  what  it  would 
hare  had,  if  the  husband  had  known  it ; 
perhaps  if  he  had,  he  never  would  have  ex- 
ecuted this  deed  at  all.  If,  therefore,  we 
regard  the  operation  of  this  deed  in  point 
of  law,  or  if  we  regard  the  intention  of  the 
parties  in  making  it,  it  is  plain  the  wife 
had  no  power  of  disposing  but  upon  the 
contingency  of  her  dying  in  the  husband's 
life-time,  and  therefore,  her  disposition  to 
the  plaintiff  is  void.  Equity  will  often 
supply  a  defective  execution  of  powers,  but 
I  never  yet  read  or  heard  that  a  court  of 
equity    would     create     new      or    different 

powers  from  those  created  by  the 
7%       *^parties,    or  extend    or  enlarge  them 

beyond  what  the  words  of  the  deed, 
or  the  intention  of  the  parties  would  carry 
them ;  yet  this  is  what  must  be  contended 
for,  to  support  the  wife's  disposition  in 
this  case.  The  power  created  by  his  deed 
is  upon  a  certain  contingency  which  never 
happened,  and  yet  they  will  have  it  that 
the  wife  may  dispose  by  virtue  of  that 
power.  What  is  this  but  setting  up  a 
different  power  in  the  wife  from  that  given 
her  by  the  deed?  As  to  the  increase  of  the 
three  slaves,  mentioned  in  the  deed  we 
have  been  speaking  of,  which  are  the  other 
six  slaves  claimed  by  the  plaintiff  under 
the  will  of  Ann  Alderson,  I  really  cannot 
conjecture  what  may  be  said  in  support  of 
the  plaintiff's  title  to  them.  The  bill 
(whether  designedly  or  not  I  cannot  tell) 
does  not  mention  those  six  slaves  as  the  in- 
crease of  the  three,  though  I  dare  say  they 
will  be  granted  to  be  such,  but  only  sets 
forth  that  Ann  Alderson  devised  the  three 
slaves  in  the  deed,  and  six  others,  without 
shewing  her  title  to  them.  This  is  one  of 
the  causes  of  demurrer,  that  it  is  not  sug- 
gested she  had  a  right  to  the  increase,  or 
to  dispose  of  them.  I  have  already  ob- 
served, and  I  hope  it  will  be  granted,  that 
so  much  of  the  property  of  the  three  slaves 
and  their  increase,  as  is  not  disposed  of  by 
the  deed,  remained  in  the  husband,  the 
whole  property  vesting  in  him  by  the  mar- 
riage. Now  it  is  plain  from  the  tenor  of 
the  deed,  as  well  as  a  particular  proviso  in 
it,  that  the  increase  were  never  intended  to 
be  within  the  trust  thereby  created.  The 
term  is  limited  for  sixty  years,  if  James 
Alderson  and  the  three  negroes  should  so 
long  live.  So  that  if  the  three  negroes  had 
died,  the  whole  trust  had  determined.  The 
proviso  which  gives  the  wife  a  power  of 
disposing  upon  the  contingency  mentioned, 
takes  notice  only  of  the  three  slaves,  with- 
out saying  any  thing  of  the  increase,  all 
which  is  sufficient  to  shew  that  they  were 
never  intended  to  be  comprised  within  the 
trust  at  all.  But  there  is  a  second  proviso 
which  puts  the  matter  beyond  all  doubt; 
by  this,  there  is  an  express  provision  con- 
cerning the  increase,  tliat  they  shall  be 
allowed   to  remain   with    their  parents  till 


they  were  fit  to  be  removed.  So  that  what- 
ever the  determination  may  be,  with  re- 
spect to  the  wife's  right  of  disposing  of 
the  three  negroes,  I  conceive  the  matter, 
as  to  the  increase,  will  admit  of  no  doubt 
or  question.  On  the  other  side,  it  was 
urged,  that  the  limitation  of  the  trust 
being  to  the  use  of  the  husband  and  wife 
for  life,  and  to  the  use  of  the  survivor,  that 
the  wife  surviving  was  well  entitled  to  the 
slaves  mentioned  in  the  deed,  and  that  the 
property  of  the  increase  must  follow  that  of 
the  parents. 
And  so  it  was  decreed  by  the  court. 

Reported  by  Edward  Barradall.  Esq. 
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♦Knight  V.  Triplet. 
October,  1740. 


Sale  of  Land— Unrecorded  Lease— Effect  ms  to  Pur- 
chaser.*—The  defendant  purchased  lands  on  a 
part  of  which  the  plaintiff  had  a  lease  for  years 
which  was  not  recorded,  of  which  the  defendant 
had  notice.  Defendant  brought  an  action  of 
ejectment  and  obtained  judfirment;  the  plaintiff 
filed  a  bill  for  relief  asrainst  the  J  udfirment  and  to 
establish  his  lease.  Held,  under  the  act  of  8  Geo. 
2,  ch.  6,  which  provides  that  all  deeds  etc..  whether 
passinflT  the  freehold  or  lease  for  years  not  re- 
corded shall  be  void,  as  to  all  creditors  and 
sabseqaent  purchaser,  the  lease  not  being  re- 
corded, was  void  as  co  the  purchaser. 

The  defendant  made  a  purchase  of  cer- 
tain lands,  of  part  whereof  the  plaintiff 
had  a  lease  for  years,  which  was  not  re- 
corded. The  defendant  had  notice  of  this 
lease  before  his  purchase;  yet  he  brought 
an  ejectment  and  had  judgment  at  law, 
and  this  bill  was  brought  to  be  relieved 
against  that  judgment,  and  to  establish 
the  lease  against  the  defendant;  in  regard 
he  had  notice  of  it,  and  so  he  was  not  de- 
ceived, but  with  respect  to  him  it  was  the 
same  as  if  it  had  been  recorded.  To  this 
bill  the  defendant  demurred ;  and  to  support 
the  demurrer,  it  was  argued  that,  by  the  act 
of  Assembly,  8  Geo.  2.  c.  6,  this  lease  not 
being  recorded,  was  void  as  to  a  purchaser. 
The  words  of  the  act  are  to  this  purpose, 
*A11  deeds,  Ac.  whether  for  passing  free- 
hold or  lease  for  years  not  recorded,  shall 
be  void  as  to  all  creditors  and  subsequent 
purchasers. '  It  is  a  rule  that  equity  never 
decrees  against  an  act  of  Parliament,  which 
indeed  would  be  transferring  the  legislative 
power.  It  is  true  this  act  was  made  to  pre- 
vent purchasers  being  deceived,  and  here 
the  purchaser  had  notice,  and  so  could  not 
be  deceived.  But  I  answer,  the  act  has 
made  all  deeds  not  recorded  void,  and  there 
is  no  exception  where  the  purchaser  has 
notice;  and  as  the  act  makes  no  exception, 
neither  can  a  court  of  equity.  This  notice 
can  never  make  that  good  which  the  act 
has  declared  void;  besides  the  defendant 
might  think  he  might  safely  purchase  not- 
withstanding the  lease,  as  the  act  had  de- 
clared it   void,  and   that  is  the    truth.     In 


*Bat  see  S  2465,  Code  1887. -Edition  1820. 
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this  view  it  mnat  brings  a  strange  hardship 
upon  the  purchaser;  he  is  informed  of  an 
encumbrance,  takes  advice  of  a  lawyer  who 
tells  him  the  encumbrance  cannot  affect 
him  because  the  act  had  declared  it  void, 
and  yet  afterwards  this  encumbrance  shall 
be  set  up  under  pretence  of  notice.  There 
is  no  instance  of  this  in  law,  but  there 
are  cases  exactly  parallel  against  it.  By 
the  stat.  27  of  Kliz.  4.  against  fraudulent 
conveyances,  it  is  enacted  that  all  deeds 
made  to  defraud  or  deceive  purchasers  shall 
be  void.  This  is  very  like  our  act.  All 
deeds  not  recorded  shall  be  void.  A  man 
makes  a  purchase,  and  has  notice  before, 
of  a  deed  that  was  fraudulent  within  this 
statute,  and  it  was  adjudged  that  he  should 
avoid  the  fraudulent  deed,  notwithstand- 
ing the  notice,  for  this  reason,  because 
the  act  had  by  express  words  made  it  void, 
and  this  notice  could  not  make  that  good 
which  the  act  had  declared  void.     Sanden's 

case,  cited  in  Gooches.  5.  Co.  6.  b. 
72        The  *case  of  Porter*  and    Jones   was 

much  harder  than  this,  for  there  was 
a  purchaser  for  valuable  consideration 
without  any  kind  of  remedy ;  whereas  the 
plaintiff  may  have  remedy  for  damages 
against  Thompson.  But  there  the  court 
would  not  relieve,  because  this  very  act  had 
declared  the  deed  was  not  binding.  The 
hardship  can  never  induce  the  court  to  de- 
cree against  a  positive  law.  Besides  the 
hardship  is  not  so  great,  as  there  is  a 
remedy  against  Thompson ;  and  the  hard- 
ship may  be  greater  upon  the  purchaser, 
who  has  paid  the  full  value  of  the  land 
upon  a  supposition  that  the  plaintiff's  lease 
was  void,  and  who  purchased  under  the 
sanction  of  the  act. 

The  demurrer    was  allowed,    and  the  bill 
dismissed  with  costs. 

Reported  by  Edward  Barradall.  Esq. 


Custis  et  al.  v.  Fitzhugh. 
October,  1768. 
Slaves-^Cooveyaiice  ander  Statuie  of  Uses— Validity. 

In  this  case  it  was  adjudged,  that  slaves 
as  well  as  lands  might  be  conveyed  to  uses, 
and  were  within  the  statute  of  uses.  27 
H.  8;  2.  Hop.  3.t 

Reported  by  Mr.  Hopkins. 


Brent  v.  Porter. 

October.  1768. 

5lavcs-Co|MrGefiers— Rlirht  of  5«rvivor  to  Possession. 

—A  riffht  to  slaves  descended  to  two  unmarried 
sUters.  coparceners,  possession  of  which  was  in 
another.  One  married  and  died,  but  the  slaves 
were  not  reduced  to  possession.  The  survlvinfir 
coparcener  brought  an  action  to  recover  her 
moiety.    Hkl.d,  she  was  entitled  to  recover. 

A  right  to  slaves  descended  to  two  sisters, 
coparceners,  and  femes  sole;  but  they  were 


*Ante.  A— EdiUoB  1829. 

tTbis  reference  is  probably  to   Hopkins's   own 
notes.— EdiUon  18S0. 


in  the  possession  of  another  who  claimed  a 
right  to  them.  One  coparcener  marries  and 
dies,  the  slaves  having  never  been  reduced 
into  possession.  The  surviving  coparcener 
brings  this  action  for  her  moiety.  Two 
causes  were  assigned  by  the  defendants, 
why  she  should  not  recover.  1.  That  by 
the  express  words  of  the  act  of  Assembly, 
this  difference  is  made,  viz.  where  a  right 
descends  to  a  feme  covert,  that  right  vests 

in  the  husband ;  but  a  feme  sole  by 
73        her  marriage  gives  no  right    to  *h*^r 

husband,  except  to  the  slaves  of 
which  she  is  possessed.  2.  That  the  hus- 
band of  the  deceased  coparcener  should  have 
joined  with  the  surviving  coparcener  in  this 
action  for  the  slaves.  The  court  adjudged 
for  the  plaintiffs.  But  quaere,  on  which 
point,  or  if  on  both?  Cases  cited  were 
Bronaugh  v.  Cock,  Wyld  v.  his  children, 
Southal  V.  Lucas,  Elliot  v.  Washington, 
Harrison  v.  Valentine.  All  determined  in 
the  General  court.  It  was  said  at  the  bar 
in  this  case,  and  not  denied,  that  wherever 
the  femes  is  entitled  to  slaves  not  in  pos- 
session, if  the  wife  dies  before  reducing 
them  into  possession,  the  right  survives  to 
the  husband.  But  if  the  feme  survives  it 
shall  be  hers:  and  that  the  act  of  Assem- 
bly only  intended  to  give  the  husband  such 
a  right  as  he  would  have  to  the  chattels  of 
the  wife,  that  is,  a  right  to  reduce  them 
into  possession ;  and  that  this  reconciles 
the  cases.  In  this  case  also,  Pendleton 
observed,  that  the  husband  surviving  might 
recover,  whether  he  took  administration  or 
not ;  and  that  if  he  were  to  take  adminis- 
tration and  recover  in  that  right,  he  would 
be  accountable  to  no  one,  the  statute  of  dis- 
tribution having  given  the  surplus  to  him  as 
next  of  kin.  But  Wythe,  said  it  was  the 
second  statute  of  distribution  which  did 
this,  and  that  being  made  after  4  Ja.  1. 
was  not  in  force  here.  Therefore,  if  he 
recovered,  as  administrator,  he  would  by 
our  act  of  distribution,  be  accountable  to  the 
next  of  kin. 


Blackwell  v.  Wilkinson. 
October.  1768. 
Slaves— Entail— Not  Annexed  to  Lands.— Slaves  could 
not  be  entailed  between  the  years  1705  and  1727, 
unless  annexed  to  lands. 

Slaves  had  been  entailed  between  the 
years  1705  and  1727,  without  being  annexed 
to  lands,  and  the  question  was,  whether 
the  entail  was  good?  At  a  former  hearing 
before  twelve  judges,  the  court  had  been 
divided,  and  it  came  on  now  to  be  re- 
argued. 

John  Randolph,  Attorney  General,  pro 
quer.  I  shall  consider,  1.  Whether  slaves 
were  entailable  under  the  act  of  1705,  c. 
23.  alone,  without  being  annexed  to  lands? 
2.  If  they  were  so,  whether  the  act  of  1727. 
c.  11.  can  by  retrospection  affect  this  case? 
1.  The  legislature,  considering  the  inti- 
macy of  connection  between  slaves  and 
lands,  and  that  the  latter  in  this  country 
could    be   of  but   little  profit    without    the 
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former,  thought  it  expedient  to  declare 
them  real  estate.  The  natural  property  of 
land  is,  that  it  is  fixed  and  permanent:  its 
legal    properties,  that    it  shall   descend    to 

heirs  in  various  manners;  shall  be 
74        subject  to  widows'  dowers;  '^shall  not 

be  liable  to  execution ;  cannot  be 
aliened  but  by  writing;  shall  give  its  pro- 
prietor a  right  of  voting  at  elections;  can- 
not be  demanded  but  by  action  real,  &c. 
Again  the  natural  properties  of  personal 
estate  are,  that  it  is  moveable  and  perish- 
able :  its  legal  properties  that  it  shall  be 
distributed  among  the  next  of  kin  equally; 
shall  be  liable  to  execution  ;  may  be  aliened 
without  writing ;  shall  not  give  a  right  to 
vote;  mu3t  be  demanded  by  action  per- 
sonal, &c.  Slaves,  having  the  natural  prop- 
erties of  personal  estate,  that  is,  being 
moveable  and  perishable,  were  formerly 
considered  as  personal  estate;  but  the  leg- 
islature thinking  it  better  that  they  should 
be  considered  as  real  estate,  could  not  in- 
deed give  them  their  natural  properties  of 
immobility  and  permanence,  but  might  give 
its  legal  qualities  of  descent  in  its  various 
modes,  dower,  &c.  Nor  is  this  transmuta- 
tion of  properties  uncommon  in  the  law,  it 
being  every  day's  practice  to  consider  lands 
as  money,  and  money  as  lands.  The  legis- 
lature has  declared  then,  in  terms  the  most 
general,  that  slaves  shall  be  held  real  estate ; 
by  which  their  intention  is  manifested  to 
transfer  to  them  every  quality  of  that 
estate  which  it  was  in  their  power  to  trans- 
fer, to  wit,  the  legal  qualities  of  descent, 
dower,  &c.  To  state  a  similar  instance, 
the  properties  of  a  chose  in  action  are, 
that  it  cannot  be  assigned,  cannot  be  de- 
vised, nor  released  but  to  parties  or  privies, 
&c.  Had  the  legislature  then  enacted,  that 
slaves  should  be  considered  as  choses  in 
action,  would  they  not  without  more,  have 
had  their  capital  qualities  of  being  unalien- 
able, indevisable,  &c.?  Suppose  it  enacted 
that  slaves  should  be  taken  as  heir  looms : 
this  alone  would  make  them  descendible  to 
the  heir  and  unalienable  by  will,  which  are 
the  properties  of  an  heir  loom.  In  like 
manner,  had  the  law  declared  they  should 
be  held  ^s  bonds,  they  would  then  have 
been  assignable,  have  gone  to  executors, 
and  had  the  other  properties  of  a  bond. 
When  an  act  of  parliament  declares,  that 
an  alien  shall  be  deeuied  and  considered  as 
a  native  of  England,  this  cannot  give  him 
the  natural  accidents  ot  a  birth  within 
England  ;  but  it  can  give  him  all  the  legal 
accidents  of  a  capacity  to  sue  and  be  sued, 
to  inherit  and  be  inherited,  &c.  In  like 
manner,  an  act  declaring  slaves  to  be  real 
estate,  cannot  give  them  the  immobility 
and  permanence  of  lands;  but  it  can,  and 
does  give  them,  the  other  adventitious  or 
legal  properties  which  belong  to  lands. 
Now  these  are,  that  they  may  be  aliened  in 
fee,  in  tail,  for  life,  years,  &c.  But  it  is 
objected,  that  the  act  declaring  they  shall 
be  held  real  estate,  and  shall  descend  to 
heirs  and  widows,  &c.  particularizing  the 
two  properties  of  descent  and  dower,  has 
shewn    its    intention    of    giving    them    no 


others;  more  especially,    as    it   has  after- 
wards expressly  withheld    from  them 

75  almost  every  other  real  quality.  *An- 
^  swer.  Suppose  I  should  say,  every 
man  present  is  honest,  except  A.  and  B. ; 
and  that  C.  and  D.  (who  are  present  also) 
are  honest.  Should  I  be  understood  to 
mean,  that  nobody  present  is  honest,  but 
C.  and  D.?  No;  the  naming  them  particu- 
larly might  be  construed  to  mean,  that  they 
were  conspicuously  honest,  but  by  no 
means  to  contradict  the  general  affirmation 
which  went  before.  The  rule  in  interpret- 
ing statutes  is,  that  *  where  the  words  of 
an  enacting  clause  are  general,  and  excep- 
tions added,  the  regulation  shall  extend  to 
every  case  not  included  within  the  excep- 
tions.' It  is  commonly  said,  *exceptio  pro- 
bat  regulam.'  Again,  where  the  words  are 
general,  and  some  particulars  happen  to  be 
specified,  it  is  always  supposed  they  are 
but  exempli  gratia.  Thus  the  statute  of 
circumspecte  agatis,  mentions  only  the 
Bishop  of  Norwich,  yet  it  is  held  that 
the  statute  extends  to  all  the  clergy.  So  the 
statute  de  donis  takes  notice  only  of  a  gift 
to  a  man  and  the  heirs  of  his  body,  to  a 
man  and  his  wife  and  the  heirs  of  their 
bodies,  and  to  a  man  in  frank  marriage ; 
yet  it  was  never  doubted  but  that  this 
statute  extends  to  every  entail.  The  statute 
of  limitation  bars  actions  not  brought 
within  such  a  time,  but  adds  a  saving  for 
infants,  femes  covert  Ac.  It  is  Always  al- 
lowed that,  without  this  saving,  they  also 
would  have  been  barred.  The  conclusion 
then,  is  parallel,  that  the  words  of  the  act 
of  1705,  being  general,  that  slaves  shall  be 
real  estate,  and  the  consequence  of  their 
being  entailable  not  being  prevented  by 
any  of  the  exceptions,  they  must  be  en- 
tailable :  and  also  the  two  properties  of  de- 
scent and  dower,  must  be  supposed  to  have 
been  mentioned  exempli  gratia  only.  To 
say  that  a  person  is  seized  of  an  inherit- 
ance, over  which  he  has  absolute  power, 
can  dispose  of  it  totally,  and  3'et  not  sub 
modo,  is  to  sa3'  that  the  whole  does  not  in- 
clude a  part.  The  fourth  clause  provides, 
that  slaves  shall  still  be  liable  to  execu- 
tion;  the  sixth,  that  the  alienation  of  them 
need  not  be  recorded;  the  seventh,  that 
they  shall  not  give  a  right  to  vote  at  an 
election  ;  the  eighth,  that  they  may  be  recov- 
ered by  action  personal.  Now,  if  under  the 
general  clause  they  were  to  have  no  other 
real  properties  but  descent  and  dower,  if 
they  were  to  remain  personal  estate  in 
every  other  respect,  where  the  necessitj'  of 
adding  these  provisos?  Without  these,  they 
would,  as  personal  estate,  have  been  liable 
to  executions,  alienable  without  writing, 
insufficient  to  qualify  a  voter,  and  recover- 
able by  personal  action.  The  truth  is  ap- 
parent. The  legislature  were  sensible,  that 
by  making  them  real  estate,  these  properties 
of  being  not  subject  to  execution,  not 
alienable  but  of  record,  qualifying  a  voter, 
and  demandable  by  action  teal  only,  would 
be    necessary   consequences,    and  therefore 

have  carefully  guarded  against  them. 

76  And  this,  not  by  altering  *the  nature 
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of  the  estate,  and  making  it  personal 
in  these  particulars,  but  by  admitting  it 
still  to  be  real  estate;  but  real  estate  liable 
to  executions,  alienable  without  writing, 
and  recoverable  by  action  personal.  These 
provisos  shew  plainly,  that  the  legislature 
intended  that  slaves  should  have  every 
quality  of  a  real  estate  in  their  power  to 
give  them,  except  those  particularly  pro- 
vided against.  But  I  shall,  secondly,  urge 
that  had  the  act  of  1705,  never  been  made, 
slaves  might  have  been  entailed  under  the 
statute  dedonis.  Here  I  shall  enquire  what 
may  be  entailed.  Tenements  incorporeal 
may  be  entailed  if  they  concern  lands,  as 
offices,  dignities,  &c.  A  dukedom,  for 
instance,  may  be  entailed,  because,  though 
not  really  connected  with  lands,  yet  it  is 
demandable  in  a  praecipe.  If  the  Ivord 
Fairfax  should  appoint  a  receiver  of  his 
rents,  this  office  might  be  entailed.  An 
equity  of  redemption  may  be  entailed;  so 
may  charters.  There  is  no  estate  in  Eng- 
land resembling  that  of  slaves,  except  vil- 
leins. Of  those  there  were  two  kinds, 
villeins  in  gross,  and  villeins  regardant. 
The  latter,  being  connected  with  land,  can 
throw  no  light  on  the  present  question ;  but 
villeins  in  gross  may.  These  were  uncon- 
nected with  lands,  as  much  as  slaves,  and 
were  deemed  purely  personal,  as  slaves 
were  before  1705.  And  yet,  that  a  villein 
in  gross  might  have  been  entailed,  I  infer 
from  Co.  Lit.  124.  a.  *If  an  executor  hath 
a  villein  for  years,  and  the  villein  pur- 
chases lands  in  fee,  the  executor  entereth, 
he  shall  have  the  whole  fee  simple.'  Now 
it  is  clear.  Lord  Coke  is  speaking  of  a  villein 
in  gross;  since  a  villein  regardant  can 
never  come  under  the  power  of  an  executor. 
And  if  a  villein  in  gross  may  be  possessed 
in  fee,  he  may  in  fee  tail,  which  is  only  a 
conditional  fee.  The  inconveniences  at- 
tending entails  of  slaves  are  much  insisted 
on :  but  they  are  magnified.  The  estate  is 
as  permanent  as  its- proprietor;  slaves  may 
possibly  last  as  long  as  lands;  which, 
though  not  subject  to  so  many  accidents, 
yet  may  be  destroyed.  This  argument,  it 
will  be  said,  proves  too  much,  since  it 
would  equally  support  an  entail  of  horses, 
hogs,  &c.  Answer.  I  annex  this  restriction 
to  it,  that  the  subject  should  be  of  dis- 
tinguished value.  It  is  objected,  that  the 
statute  de  donis  uses  only  the  word  'tene- 
menta,'  and  that  slaves  not  being  a  tene- 
ment, are  not  within  that  statute.  It  must 
be  presumed  that  the  legislature  intended, 
by  the  act  of  1705,  to  make  them  tenable, 
by  making  them  real  estate.  But,  thirdly, 
suppose  them  not  a  tenement,  and  so  not 
included  within  the  statute  de  donis.  Yet 
I  say,  being  capable  of  a  disposition  in 
fee,  our  title  is  good  by  the  common  law. 
Under  that,  were  three  kinds  of  fees,  to 
wit,  simpfe,  conditional  and  base.  The 
conditional  fee,  was  what  we  now  call 
a    fee    tail,    and    was    only    perpetuated, 

not  erected  by  the  statute  de  donis. 
77        "That   statute     was    the    nurse,    not 

the    mother,    of    entails;    it    leaves 
them  as  they    were  at   common  law,  only 


taking  from  the  tenant  in  favor  of  the 
issue,  that  power  of  alienation  which  he 
had  formerly  possessed  after  issue  born, 
before  the  statute  de  donis.  Then,  a  gift 
in  the  terms  of  ours,  would  have  conveyed 
a  conditional  fee,  which  indeed  our  ances- 
tor might  have  aliened,  but,  not  having 
done  it,  we  succeed  to  the  right;  from 
which  I  conclude  slaves  were  entailable 
under  the  act  of  1705.  If  not,  yet  they  were 
under  the  statute  de  donis;  and  if  this  is 
against  us  also,  they  might  be  conveyed  in 
conditional  fee  b3'  the  common  law.  2.  If 
our  title  was  good  in  either  of  these  ways, 
then  we  say  it  is  not  affected  by  the  act 
of  1727.  It  is  a  general  observation,  that 
laws  are  unjust  and  unreasonable,  when 
by  retrospection  they  attempt  to  direct 
those  which  were  prior.  They  fall  heavy 
on  purchasers  who  understood  the  former 
law  in  the  common  sense,  and  who  saw  not 
that  hidden  meaning  which  the  legislature 
have  thought  it  necessary  to  unfold  by  a 
subsequent  law.  In  criminal  cases  they 
have  been  branded  with  an  infamy  well 
merited ;  and  why  should  the  safety  of  our 
property  stand  on  a  basis  less  firm  than 
that  of  our  persons?  The  civilians  say, 
that  a  law  founded  on  a  law  of  nature,  may 
be  retrospective,  because  it  always  ex- 
isted, and  a  breach  of  it  was  criminal, 
though  not  forbidden  by  any  human  law: 
but  that  an  institution,  merely  arbitrary 
and  political,  if  retrospective,  is  injuri- 
ous, since,  before  it  existed,  it  could  not 
be  broken,  nor  could  any  person  foresee  that 
such  an  action  would,  at  a  future  day,  be 
made  criminal.  Lord  Coke  has  made  the 
same  observation  on  the  act  of  Gloucester, 
'nova  constitutio  futuris  formam  imponere 
debet,  et  non  praeteritis.'  2  Inst.  95.  292. 
Now  the  law  of  1727,  regulating  disposi- 
tions of  slaves,  is  an  arbitrary  law,  and 
cannot  therefore  be  retrospective.  The 
act  of  1727,  is  an  acknowledgment  of  the 
legislature,  that  that  of  1705,  is  deficient : 
now  what  was  the  deficiency?  Why,  that 
too  great  power  of  entailing  was  given  by 
that  act;  therefore  it  is  declared  that  slaves 
shall  not  be  entailed  unless  annexed  to 
lands.  But  where  the  necessity  of  this,  if, 
under  the  act  of  1705,  they  were  only  per- 
sonal estate  and  could  not  be  entailed? 
The  2nd  clause  says,  'the  meaning  of  the 
said  act  is  declared  to  be,'  &c.  The  3rd 
clause  says,  when  any  person  'shall  sell,' 
Ac.  The  5th,  'infants  may  dispose.'  6th, 
'no  slaves  shall  be  forfeited,'  &c.  7th,  'no 
administrator  hath  or  shall  have  power,  &c. 
8th,  'when  a  mother  shall  die  intestate,* 
&c.  All  these  expressions  shew  it  was  in- 
tended to  be  future:  only  the  4th  clause  in- 
deed is  retrospective;  but  we  know  the 
history  of  that  clause,  and  it  concerns  not 
the  present  case.  An  inconvenience  is  to 
be  objected,  that  great  numbers  of 
slaves  in  this  colony  are  now  held 
78  *under  titles  similar  to  that  in  dis- 
pute, and  that,  if  a  judgment  should 
be  in  favor  of  the  plaintifiF,  many  suits  will 
be  immediately  brought.  Answer.  These 
slaves  being  in  possession,  part  of  the  issue 
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in  tail,  part  of  alienees,  whatever  judgment 
be  now  given  it  will  be  equally  productive 
of  suits.  The  objection  founded  on  this 
fact,  that  great  numbers  of  slaves  were  en- 
tailed between  1705  and  1727,  without  being 
annexed  to  lands,  proves  it  was  the  general 
sense  of  the  people  who  lived  nearest  the 
time  of  making  the  act,  that  slaves  might 
be  entailed  separately ;  and  ^contemporanea 
ezpositio  est  fortisaima  in  lege,'  says  my 
Lord  Coke.  2  Inst.  11.  They  take  their 
opinion  probably  from  knowing  the  senti- 
ments of  the  legislature.  In  Burwell's 
case  in  G.  C.  the  circumstance  of  the 
slaves  being  annexed  to  lands  was,  as  I  can 
say,  from  good  authority,  never  taken  into 
consideration  in  England;  they  were  con- 
sidered as  if  they  had  been  entailed  sepa- 
rately ;  and  it  was  expressly  declared,  that 
the  act  of  1727,  should  not  be  retrospective. 
On  the  whole,  I  conclude  that  our  title  is 
good,  either  under  the  common  law,  the 
statute  de  donis,  or  the  act  of  1705.  And 
that  it  could  not  be  injured  by  the  act  of 
1727,  since  from  the  expressions  in  that 
act,  the  intention  appears  to  have  been 
that  it  should  be  only  future ;  and,  being 
an  arbitrary  law,  it  cannot  be  retrospect- 
ive. 

Mason,  for  the  plaintiff,  argued  nearly 
to  the  same  effect;  but  such  observations 
only,  as  were  new  shall  be  taken  notice  of. 
The  slaves  in  dispute  were  given  to  our 
ancestor  in  tail,  without  being  annexed  to 
lands,  by  will  dated  1718.  The  donee  in 
tail  devised  them,  in  1755,  to  the  defendant ; 
against  whom  we  bring  this  action  as  issue 
in  tail:  this  is  shortly  the  case.  I  insist 
that  our  title  is  good ;  Ist,  under  the  com- 
mon law ;  2nd,  under  the  statute  de  donis ; 
3rd,  under  the  act  of  1705;  and  4th,  that  it 
was  not  impeached  by  the  act  of  1727. 
First,  it  is  a  rule  that,  whensoever  any 
new  species  of  property  is  introduced,  which 
resembles  a  property  formerly  known  in  the 
law,  the  principles  of  the  older  are  applied 
to  the  new.  Finch,  b.  1.  c.  3.  max.  24. 
Thus  copyholds  are  not  generally  descend- 
ible, and  so  cannot  be  entailed;  but  when, 
by  particular  customs,  they  are  descendible, 
all  the  qualities  of  other  descendible 
estates  are  transferred  to  them:  that  is, 
they  become  entailable,  &c.  So  slaves, 
though  formerly  not  descendible,  yet,  when 
made  so  by  law,  immediately  assumed  the 
other  qualities  of  descendible  estates,  that 
is,  they  became  entailable,  %c.  L#ord 
Coke,  1  Inst.  20.  a.  shews  what  things 
were  not  within  the  statute  de  donis ;  to 
wit,  an  annuity,  ofifice  of  keeper  of  the 
hounds,  &c.  because  they  do  not  savor  of 
the  realty ;  but  in    all  these  cases,  says  he, 

the  donee  has  a  fee  conditional,  as 
79        before  *the  statute,  and   by  grant,  or 

release,  may  bar  his  heir.  If  then 
the  devise  in  our  case,  was  of  a  conditional 
fee,  our  ancestor  not  having  aliened,  the 
estate  has  descended  on  us :  but,  say  they, 
he  has  aliened  by  will.  Answer.  This  is 
not  such  an  alienation  as  will  bar  the  issue ; 
for  the  rule  is,  that  *an  accruing  right  is 
preferred  to  a  last  will.*     Our  claim   is  per 


formam  doni,  which  is  paramount  that  of 
the  defendant  by  the  will ;  the  law  there- 
fore here  splits  an  instant  as  in  1  Inst.  185. 
between  a  devisee  and  one  who  claims  by 
survivor.  A  devise  of  an  heir  loom  is  void, 
for  the  same  reason,  so  of  an  heriot.  This 
is  not  such  an  alienation  then  as  will  bar 
the  issue.'  Second,  our  title  is  good  under 
the  statute  de  donis.  The  word  *tenemen- 
tum'  there,  has  been  construed  to  extend  to 
every  thing  savoring  of  the  realty.  An 
office  is  said  to  savor  of  the  realty ;  much 
rather  then  shall  a  slave,  who  is  exer- 
cised in  tilling  the  ground.  But,  third, 
the  act  of  1705,  has  made  them  a  realty 
itself;  surely  then,  if  an  estate,  which 
only  savors  of  the  realty,  may  be  en- 
tailed; a  realty  itself  may.  They  object, 
that  the  6th  clause,  having  given  a  power 
of  alienating  by  word  of  mouth  only,  if  it 
is  adjudged  that  they  were  entailable,  thej 
will  be  entailable  by  parol.  I  answer,  that 
before  22  Car.  lands  might  be  aliened  bj 
parol;  and  so  might,  in  like  manner,  be 
aliened  in  tail.  But  it  will  be  said,  in  the 
case  of  lands,  livery  of  seisin  was  neces- 
sary, which  was  an  act  of  such  notoriety  as 
to  publish  the  alienation  sufficiently.  I 
answer,  that  to  transfer  the  property  of 
slaves,  whether  in  fee  or  in  tail,  a  delivery 
is  also  necessary,  as  appears  in  Smith  v. 
Smith,  2  Str.  955,  where  it  was  ruled  that 
a  parole  gift  without  some  act  of  delivery, 
would  not  alter  the  property  of  chattels. 
And  this  delivery  of  the  slaves  would  have 
been  equally  notorious  with  a  livery  of 
seisin  of  lands.  It  appears  to  have  been 
the  general  opinion,  between  1705  and  1727, 
that  slaves  might  be  entailed  without  lands ; 
and  by  Finch,  b.  1.  c.  3.  max.  61.  *com- 
munis  error  facit  jus?'  Fourth,  whether 
the  act  of  1727,  affects  this  case?  If  the 
intention  of  the  legislature  was,  that  this 
act  should  be  retrospective;  yet  being  ini- 
quitous, it  shall  not  have  that  effect.  The 
second  section  says,  4he  design  of  the  act 
of  1705,  was  and  is,'  Ac.  It  is  absurd  to 
say  what  was  the  design ;  that  must  be  col- 
lected from  the  words.  The  legislature 
might  establish  a  new  meaning  for  the 
future,  but  not  for  cases  past.  When  they 
have  enacted  a  law,  their  power  ceases, 
they  have  done  their  part,  and  then  the 
judges  are  to  take  it  up,  and  say  what  was 
the  meaning.  There  have  been  two  cases 
determined  in  the  general  court  resembling 
this,  though  not  accurately.  That  of 
Sheeles  v.  Jones,  1727,  in  which  the  act  of 
1727,  was  declared  not  to  be  retrospective; 
and     Burwell    v.     Johnson,      which     was 

the  case  of  an  entail  of  slaves  by 
80        *will,  before  1727,  in  which  the  slaves 

were  entailed  separately,  though  there 
were  lands  given  in  another  part  of  the 
will,  with  similar  limitations. 

Wythe,  for  the  defendant.  The  question 
is,  1st.  Whether  before  1727,  a  slave  could 
be  entailed,  without  being  annexed  to 
lands?  2nd.  If  he  could  not,  whether  he 
might  be  conveyed  in  conditional  fee?  1st. 
The  doctrine  laid  down  by  the  counsel  for 
the  plaintiff,  is,  that  every  inheritable  real 
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estate  was,  by  the  statute  de  donis,  made 
entailable.  If  this  assertion  be  true,  it 
follows  of  consequence  that  the  act  of  1705, 
making^  slaves  a  real  inheritable  estate,  did 
thereby  make  them  entailable;  but,  if  this 
assertion  be  not  true,  and  if  slaves,  though 
real  estate,  are  yet  very  different  from  those 
estates,  which  have  been  adjudged  entail- 
able, then  that  consequence  does  not  follow. 
And  here  this  previous  question  becomes 
necessary,  to  wit,  what  estates  were  entail- 
able under  the  statute  de  donis.  Estates 
are  divided  into,  1st.  Inheritances;  2nd. 
Freeholds;  and  3rd.  Chattels.  The  first 
alone  are  within  the  statute  de  donis. 
These  were  either,  of  lands,  or  other 
things.  In  the  2  Jac.  c.  1.  it  was  adjudged, 
that  the  dignity  of  Count  of  Westmoreland 
was  entailable,  within  the  statute ;  because 
it  concerned  lands.  Nevils  case,  7  Co. 
61.  The  oflfice  of  a  steward,  bailiff,  mar- 
shall,  a  sergeantry,  or  custody  of  a  church, 
the  Earldom  of  Shrewsbury,  entailable; 
as  appears  from  the  same  authority.  The 
reason  given  was,  that  they  concerned 
lands:  from  which  I  infer,  that,  had  they 
not  concerned  lands,  they  could  not  have 
been  entailed,  nor  was  it  necessary  the 
place  should  be  in  England,  or  even  in 
existence.  Albemarle,  was  not  in  England. 
There  was  no  such  place  as  Rivers  in  those 
days.  Part  of  the  dignity  consisted  in 
possession.  Lord  Holt  says  that  they  con- 
sisted in  dignity,  office,  and  possession.  If 
a  baronet  was  named  of  a  particular  place, 
it  was  entailable.  But  it  may  be  observed 
that  the  statute  de  donis,  having  no  other 
effect  than  to  prevent  alienations,  it  was 
immaterial,  as  to  a  dignity,  whether  it  was 
entailable  or  not;  since,  by  the  common 
law,  it  could  not  be  aliened.  It  appears 
then,  that  dignities  were  not  entailable, 
unless  they  concerned  lands.  A  warranty 
might  be  entailed;  so  might  charters. 
Copyholds  were  sometimes  held  at  will 
only;  sometimes  were  descendible,  and 
were  entailable,  where  the  custom  had  made 
them  so.  An  advowson  might  be  entailed, 
so  might  praedial  tithes,  which  issued  out 
of  lands.  Seigniories,  rents  and  services 
were  entailable;  because  by  these,  the  title 
to  the  lands  was  remembered  and  preserved ; 
and  they  were  to  the  owner  instead  of  the 
lands.  A  common  might  be  entailed,  as 
proceeding  from  the  soil.  So  might  es- 
tovers. An  use  likewise,  because, 
81  before  the  statute  of  uses,  it  *was  an 
equitable  right,  and  since  it  is  a 
legal  right.  An  equity  of  redemption  may 
be  entailed,  because  equity  considers  the 
right  to  the  lands  to  be  in  the  mortgagor, 
and  that  the  mortgagee  has  no  other  title 
to  it  than  as  a  pledge  for  money.  A  villein 
in  gross  was  not  entailable,  nor  can  any 
case  be  produced  to  prove  he  was.  A  vil- 
lein regardant  indeed  might,  for  a  reason 
hereafter  to  be  given.  I  have  here  enu- 
merated all  the  estates  capable  of  being  en- 
tailed, and  they  do,  I  believe,  include  every 
inheritable  estate,  except  one,  which  I  shall 
mention  presently.  I  shall  here  make  three 
observations.       1st.  That    the     statute  de 


donis  describes  the  things  which  may  be 
entailed  by  the  words,  'lands,  manors,  and 
tenements.'  2nd.  That  whatever  may  be 
entailed  under  the  statute  besides  lands, 
concerns  lands,  is  annexed  to,  exercise- 
able  in,  or  issuing  from  lands;  or  in  other 
words  nothing  can  be  entailed  but  what 
has  its  foundation  in  lands.  3rd.  In  every 
case  of  an  entail  the  praecipe  is  the  proper 
remedy.  The  tenant  in  tail  is  to  have  an 
assise.  The  issue  or  remainder  man  is  to 
have  a  formedon,  in  both  of  which,  *  man- 
ors, lands,  or  tenements'  must  be  men- 
tioned. A  copyholder,  tenant  in  tail,  must 
have  a  writ  of  assise  in  nature  of  a  forme- 
don. Co.  L#it.  60.  a.  A  quare  impedit  was 
the  remedy  for  the  patron  of  a  church ;  in 
which  it  is  alleged  he  "vvas  seised  as  of  free- 
hold: for  tithes  the  same  remedy  as  for 
lands  or  tenements.  For  rents  or  services 
an  assise  lay,  alleging  he  was  seised  of 
freehold.  So  for  a  common.  There  are 
three  instances  in  which  the  remedies 
were  of  a  different  nature.  1st.  A  dignity ; 
the  reason  was>  because  the  person  who 
bore  it,  could  not  be  deprived  of  it,  as  he 
might  of  his  lands,  &c.,  and  consequently, 
no  remedy  was  necessary  to  be  given,  for 
it  could  only  come  before  the  court  inci- 
dentally, or  by  a  petition  to  the  King  to 
call  him  up  to  the  House  of  Lrords,  who 
thereupon  became  judges,  whether  he  had 
a  right  to  be  so  called.  The  2nd.  is  an 
action  for  breach  of  a  covenant  annexed 
to,  and  running  with  lands  entailed,  as  of 
warranty,  for  instance.  The  3rd.  An  ac- 
tion of  detinue  for  charters.  The  reason 
of  this  is,  that  not  the  right  to  the  subject 
entailed,  but  only  appendages  to  it,  to  wit, 
damages,  are  recovered.  A  slave  cannot 
be  entailed  under  the  express  words  of  the 
statute  de  donis.  For,  1st.  He  is  not  a 
manor.  2nd.  He  is  not  lands.  3rd.  He  is 
not  a  tenement;  for  this  must  either  be  a 
corporate  inheritance,  which  may  be  holden 
of  some  superior,  or  it  must  concern,  be 
annexed  to,  '^r  exerciseable  within  some 
corporate  inheritance;  this  being  my  Lord 
Coke's  definition  of  a  tenement.  Co.  Lit. 
19.  b.  Now  in  the  present  case,  they  were 
not  annexed  to  lands,  nor  to  any  corporate 
inheritance;  neither  do  they,  in  their  na- 
ture, concern,  or  are  they  exerciseable 
82  (for  these  two  expressions  *are  syn- 
onymous) within  lands,  in  the  sense 
intended  by  my  Lord  Coke.  It  has  been 
said  indeed,  that  they  labor  in  the  ground, 
and  therefore  are  exercised  and  exerciseable 
in  it;  but  this  exposition  of  the  word  exer- 
ciseable is  superficial  indeed  I  Lord  Coke 
applies  it  to  offices  annexed  or  confined  to 
a  certain  spot  of  land.  Now  what  analogy 
is  there  between  an  office  exercised  in  a 
certain  territory,  and  a  slave  exercised  in 
tilling  the  earth?  Not  so  much  as  there  is 
between  such  an  office  and  a  spade.  The 
office  of  the  keeper  of  the  hounds  is  exer- 
ciseable in  lands;  yet  not  being  confined  to 
any  particular  spot  of  lands,  it  is  not  en- 
tailable. So  a  slave  may  be  exercised  in 
any  lands,  or  no  lands :  he  may  be  employed 
in  ploughing  the  earth,  or  in  ploughing  the 
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ocean ;  or  set  to  work  in  manufactures  of 
various  kinds.  Lrord  Coke,  further  says, 
things  are  not  entailable,  because  they  do 
not  'savor*  of  the  realty.  But  this  he  ex- 
plains, nbi  supra,  to  mean  ^exerciseable. ' 
But,  say  they,  if  a  thing  savoring  of  the 
realty  is  entailable,  much  rather  shall  a 
realty  itself.  This  I  shall  answer  by  two 
observations  1st.  That  the  act  of  1705,  gives 
them  expressly  but  two  qualities  of  lands, 
to  wit,  descent  and  dower.  2d.  That  that 
act,  by  making  them  descendible,  according 
to  the  manner  of  lands  held  in  fee  simple, 
did  not  give  them  the  adventitious  or  col- 
lateral qualities  of  land.  This  I  shall  prove 
by  producing  a  case  of  an  inheritable  realty 
in  England,  which  is  not  entailable,  viz. 
a  copyhold.  The  similitude  between  a 
copyhold  and  a  slave,  is  very  striking ;  the 
former  is  made  real  and  descendible  by 
custom ;  the  latter  by  an  act  of  Assembly. 
Nor  does  it  destroy  the  resemblance  that 
the  one  is  by  law,  and  the  other  by  custom, 
for  consuetudo  est  altera  lex,  and  the  whole 
common  law  is  founded  on  custom.  Again, 
of  copyholds  there  can  be  no  dower;  neither 
would  there  have  been  of  slaves,  had  not 
the  act  expressly  mentioned  it,  this  being 
a  collateral  quality  of  lands.  Of  copyholds 
there  can  be  no  tenancy  by  the  courtesy  of 
England;  no  more  can  there  of  slaves;  this 
being  omitted  by  the  act.  Copyholds  are 
not  assets  to  char^^e  the  heir  on  the  bond  of 
his  ancestor;  nor  would  slaves  have  been, 
had  not  the  act  particularly  provided  for  it. 
For  this  see  Brown's  case.  4  Co.  24.  In 
Heydon's  case,  3  Co.  8.  it  is  expressly 
declared  that  the  statute  de  donis  does  not 
extend  to  copyholds,  though  real  and  de- 
scendible. The  same  similitude  should  be 
preserved  here  also,  that  is,  neither  should 
that  statute  extend  to  slaves.  This  in- 
stance of  a  real  inheritable  estate  not  en- 
tailable, proves  the  falsity  of  the  general 
position  laid  down  by  the  adverse  counsel. 
The  rule  exceptio  probat  regulam  has  been 
much  relied  on ;  but  it  is  answered  by  this 

observation,  that  generally  the  pro- 
83        visos  in  the  act  *of   1705,  either  take 

from  slaves  such  inherent  qualities 
of  a  real  estate,  as  would  have  been  the 
consequence  of  their  being  made  real  estate, 
or  give  them  such  collateral  qualities  as 
they  would  not  otherwise  have  had.  By 
a  proviso  in  this  act,  an  heir  inheriting 
slaves  from  his  father,  shall  account  to 
his  brothers  and  sisters  for  a  proportion  of 
the  value.  If  the  legislature  intended  to 
make  them  entailable,  then  the  heir  in 
tail  is  bound  by  this  proviso,  the  words  of 
which  are  general.  But,  that  they  could 
not  intend  this,  is  evident.  The  ruin  of  the 
heir  would  be  its  certain  consequence,  since 
he  could  not  alien  the  slaves,  to  enable  him 
to  pay  the  money,  and  he  might  perhaps 
have  no  other  estate.  This  act  was  intended 
to  favor  the  heir,  not  to  ruin  him,  by 
making  him  a  purchaser.  The  argumentum 
ab  inconvenienti  can  in  no  case  be  stronger 
than  in  the  entailing  of  slaves.  And  the 
inconveniences  are  so  obvious,  that  the 
legislature    could  not  but  have   seen  them, 


and,  seeing  them,  they  most  surely  would 
have  guarded  against  them,  by  a  proviso, 
as  they  have  done  against  others,  much 
less  considerable.  But  the  truth  is,  they 
did  not  intend  to  make  them  entailable, 
and  therefore  no  such  proviso  was  thought 
to  be  necessary.  The  inconveniences  at- 
tending the  entailing  of  lands,  have  been 
loudly  complained  of;  but  how  much  greater 
are  those  attending  entails  of  slaves  I 
Slaves  are  transitory  and  changeable  both 
in  the  time  and  place  of  their  existence, 
and  difficult  to  be  traced  to  the  root  from 
which  they  sprang;  and  the  more  so,  since 
having  no  surname  by  which  different 
families  may  be  distinguished,  no  register 
is  sufficient  to  remove  the  difficulty.  But 
lands  on  the  other  hand  are  fixed  and  un- 
alterable. Again,  lands  cannot  be  conveyed 
but  by  record;  but  slaves  may  without  rec- 
ord, and  even  without  a  deed.  The  entail 
of  lands,  of  any  value  whatever,  may  be 
docked  in  England ;  and  so  they  may  here, 
if  under  the  value  of  two  hundred  pounds 
sterling :  whereas  the  entail  of  slaves  can 
never  by  any  method  be  docked,  and  these 
inconveniences  will  multiply  daily, as  slaves 
will  be  daily  multiplying.  The  case  of 
Burwell  and  Johnson,  is  cited  against  us, 
because  slaves  were  there  adjudged  to  be 
entailable  under  the  act  of  1705.  But  in 
that  case  lands  were  devised  in  the  same 
clause,  and  by  the  same  words  with  the 
slaves,  and  it  was  always  held,  that 
things  annexed  to  lands  might  be  en- 
tailed, as  charters,  covenants  to  warrant, 
&c.  But  moreover,  the  thirteenth  clause 
of  the  act  of  1727,  confirms  the  annexa- 
tions of  slaves  to  lands  before  that  act. 
2nd.  If  it  should  be  adjudged,  that  they 
were  a  fee  simple  conditional,  the  incon- 
veniences before  complained  of  will  be  much 
increased,  because  some  slaves  will  then  be 
held  in  tail,  and  some  in  conditional  fee. 
Slaves  held  under  these  two  different 
84  titles  will  intermix  *beyond  a  possi- 
bility of  investigation.  This  old 
doctrine,  which  has  lain  neglected  since* 
the  statute  de  donis,  is  now,  after  an  inter- 
val of  five  nundred  years,  brought  again 
into  court.  It  has  hitherto  been  the  policy 
of  judges  to  discourage  perpetuities  of  every 
kind ;  but  here  is  an  attempt  to  introduce 
one  in  a  form,  to  us,  new.  3rd.  There  is 
another  point  in  this  case  on  which  we  rely 
for  success,  though  the  principal  question 
should  be  determined  against  us.  The  act 
of  1727,  says,  that  where  a  slave  hath  been, 
or  shall  be  conveyed  to  a  feme  covert,  the 
property  shall  vest  in  the  husband.  This 
clause  is  most  clearly  retrospective.  Now 
the  person  under  whom  Wilkinson  claims, 
and  his  wife,  both  survived  1727.  In  the 
cases  of  Jones  v.  Sheeles  and  Bruer  v. 
Smith,  it  was  determined,  that  the  property 
did  not  vest  in  the  husband,  because  in 
each  of  those  cases  the  wife  was  dead  be- 
fore the  act  of  1727. 

Pendleton  pro  defendant,  argued  to  the 
same  effect.  He  argued,  moreover,  that  the 
case  of  the  villein  cited  by  Mr.  Attorney, 
from    Co.  Lit.  must  have  been  of  a  villein 
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regrardant;  because  he  went  to  the  heir; 
that,  if  slaves  were  entailable  at  all,  they 
were  entailable  by  parol.  The  consequence 
of  which  would  be  very  bad ;  since  a  pur- 
chaser, could  by  no  industry  of  his  own,  be 
secure  in  his  purchase.  That  exceptio  pro- 
bat  sed  non  extendit  regulam;  and  that  the 


for  a  proportion  of  the  value.  But  this 
proves  too  much;  since  it  equally  proves 
that  slaves  annexed  to  entailed  lands,  must 
be  accounted  for  by  the  heir;  a  position 
which  can  never  be  maintained.  Besides 
the  act  of  1705,  says  the  ^slaves  of  an  intes- 
tate;' which  shews  they   were  speaking-  of 


word  *  hereafter'  in  the  act  of  1727,  respects   such  persons  only  as  could  make  a  will  and 
future  constructions,  not  future  gifts.  |  dispose  of  the  slaves  thereby:  for   it  would 

Attorney  General,  in  reply,  observed;  be  absurd  to  say  that  the  value  of  entailed 
that  the  gentlemen  on  the  other  side,  by  an  slaves  is  not  divisible,  if  the  last  tenant  in 
enumeration  of  what  things  were  capable  tail  made  a  will,  and  is  devisible  if  he 
of  being  entailed,  had  endeavored  to  draw  made  none;  when  that  will  could  have  no 
this  conclusion ;  that  nothing  was  so,  un-  kind  of  affect  on  the  slaves.  In  Burwell 
less  exerciseable  in  lands.  But  a  dignity  |  v.  Johnson,  say  they,  the  slaves  were  an- 
may  be  entailed,  though  there  be  no  such  nexed  to  lands:  but  what  was  that  to  the 
place  in  existence  as  the  one  named  for  its  purpose?  since,  in  the  act  of  1705,  not  a 
support.  There  is  no  such  place  as  Rivers;  word  of  entailing  by  annexation,  is  men- 
and    there  might  as  well  be  no  Albemarle ;    tioned.     It  is  objected  that  Blackwell,  gave 


since  that  is  in  Holland,  where  an  English 
difrnity  cannot  be  exercised.     The  truth  is,  i 
dignities    are   entailable,  because  of    their , 
great  honor  and   importance   in    the  state. 
An  office  too,  they  say,    is   entailable,    be-  ' 
cause    confined    to    a    particular     spot    of ; 
ground ;  but   there   was   no  locality  in    the 
office  of  marshal  of  England.     An  equity  of 
redemption  is  a  mere  equitable   title  to   re- 


some  of  the  entailed  slaves  from  the  heir, 
but  gave  him  others  not  entailed,  which 
should  be  taken  as  a  compensation.  If  so, 
go  into  equity  and  ask  such  a  decree.  The 
last  objection  was,  that  the  act  of  1727, 
vested  the  slaves  in  the  husband,  because 
he  survived  1727.  Answer.  That  clause 
speaks  not  of  entailed  slaves,  but  of  those 
only  in  which  the   wife    had    an    absolute 


deem  something  forfeited.     But  admit  their  I  right.     Blair,  W.  Nelson,  T.   Nelson,    Cor- 


position.  Slaves  are  exerciseable  in  lands, 
and  therefore  may  be  entailed.  The  case 
I  mentioned  of  a  villein,  must  have  been 
of  a  villein  in  gross;  and  Lord  Coke  says, 
that  a  tenant  in  tail,  for  life,  or  at  will,  is 
entitled  to  the  possessions  of  a  villein. 
And  if  the  villein  in  the  hands  of  an  exec- 
utor, was  intended  a  villein  in  gross,  the 
villein  held  in  tail,  for  life,  or  at  will, 
would    be   so  intended   also;  as    we  cannot 

suppose  Lord  Coke,  would  have  made 
85        a  transition  so  *sudden,  from  a  villein 

in  gross,  to  a  villein  regardant.  But 
that  a  villein  in  gross  might  be  held  in 
fee,  appears  clearly  from  Lit.  sect.  182. 
(So  likewise  from  Co.  Lit.  124.  b.  wherein 
it  is  said,  there  may  be  a  tenant  by  the 
courtesy  of  a  villein.)  An  argument  has 
been  drawn  from  the  resemblance  between 
a  copyhold  and  slaves,  to  prove  that,  though 
descendible,  they  are  not  entailable.  But 
a  copyhold  is,  in  the  eye  of  the  law,  but  an 
estate  at  will,  and  cannot,  for  that  reason, 
be  entailed.  They  were  originally  the 
estates  given  to  villeins,  who  would  have 
been  enfranchised  by  the  gift  of  a  larger 
estate  than  at  will.  In  process  of  time  they 
were  allowed  to  be  enlarged.     If  the  act  of 


bin,  Lee,  Tayloe,  Fairfax  and  Page,  were 
of  opinion  for  the  defendant,  that  slaves 
could  never  be  entailed  unless  annexed  to 
lands.  Byrd,  Carter  and  Burwell  were  of 
a  different  opinion. 


86  *A1len,  et  a1.  v.  Allen,  et  al. 

April,  1789. 

Slaves— Revenlon  In— Rlgrht  of  Younger  Children  to 
Share.— A  father  entitled  to  a  reversion  la  slaves 
dies,  and  afterwards  the  particular  estate,  which 
was  for  life,  falls  In.  Held,  the  heir  at  law  must 
account  to  the  younsrer  children  for  a  proportion 
of  the  value. 

Slaves— Hotchpot.— Hotchpot  does  not  take  place  in 
dividinff  the  valae  of  slaves. 

In  this  case,  one  question  among  others 
was,  whether,  where  a  father  entitled  to 
a  reversion  in  slaves  dies,  and  afterwards 
the  particular  estate  (which  here  was  for 
life)  falls  in,  the  heir  at  law  shall  be 
obliged  to  account  to  his  brothers  and  sisters 
for  a  proportion  of  their  value?  And  the 
court  determined  he  should.  It  was  also 
insisted    that    some    children   by  a    second 


^__.     __   wife,  (whose   mother   had   by    a    marriage 

1705^    intended  to  give   slaves  only  the  two   contract  reserved  a  right  of  appointing  her 
properties   of  descent  and  dower,  it  would    own    slaves   at   her  death  as   she  pleased,) 


only  have  said  they  shall  *  descend  to  heirs 
and  widows,'  and  would  not  have  added, 
that  they  shall  be  real  estate.  Dower  was 
a  collateral  right,  and  therefore  did  not 
take  place  in  copyholds.  But  the  act  of 
1705,  declares  that  the  proprietor  of  slaves 


should  bring  into  hotchpot  whatever  they 
should  get  under  such  appointment,  or  not 
be  entitled  to  take  with  the  children  of  the 
first  marriage,  a  proportionable  part  of  the 
value  of  the  father's  proper  slaves.  But 
the    court   determined    that    the   right     of 


shall  have  every  right ;  which  must  include   hotchpot,  does  not  take   place   in   dividing 

collateral   rights,  as  well  as  others.     But  a    the  value  of  slaves. 

right   to  entail,    is    not    collateral;  every 

right  in  the  proprietor   himself,    is  lineal; 

but   dower,    courtesy   and   rights   in   other 

persons,  are  collateral.     It  is  objected,  that 

if   slaves    were  entailable   alone  under  the 

act   of   1705,  the    heir  must  be  accountable 


Bradford  v.  Bradford. 
April,  17W. 
Conterminous   Landowner— Procession  of  Larfd— How 
Par  Blndlnir.— A  procession  of  land  of  two  conter- 
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mlnouB  landowners  is  not  blndinff  unless  they  are 
present  or  have  notice  of  the  proceedhiffs. 

This  was  a  dispute  between  two  contermi- 
nous land  holders,  with  respect  to  their 
boundary.  The  jury  found  specially,  that 
the  line  in  truth  was  as  the  plaintiff  below 
suggested,  but  that  it  had  been  six  times 
processioned  according  to  the  line  which 
the  defendant  below  would  establish.  They 
recite  the  proceedings,  before  the  proces- 
sioners  in  haec  verba,  which  proceedings 
mentioned  that  the  plaintiff  himself  was 
present  at  the  first  processioning,  but  do 
not  say  who  was  present  at  those  subse- 
quent; and  they  referred  it  to  the  court, 
whether  these  processionings  were  binding 
on  the  plaintiff?  The  court  below  had  ad- 
judged that  they  were  not  binding ;  from 
which  judgment  the  defendant  there  ap- 
pealed. 

Wythe,  for  appellant,  admitted  the  hard- 
ship of  the  case  on  the  side  of  the  appel- 
lee, but  relied  on  the  words  of  the  act  of 
1710.  c.  13.  which  comprehend  this  case ; 
on  the  importance  of  the  method  of  proces- 
sioning towards  preserving  boundaries  in 
quiet;  and  on  the  maxim,  that  institutions 
tending  to  promote  public  utility,  must 
prevail,  though  injurious  in  particular  in- 
stances. He  cited  a  similar  institution 
among  the  Romans,  by  them  called  Termi- 
nalia. 

Pendleton  for  the  appellee,  cited 
87  the  words  of  the  act,  *that  the  *pro- 
cessioners  should  report  who  were 
present  at  the  processioning.'  He  urged 
that  the  intention  of  the  act  was,  that  the 
parties  should  be  present,  or  at  least  have 
notice,  and  that  this  should  appear  in  the 
proceedings:  whereas  in  the  present  case, 
it  does  not  appear  that  the  appellee  was 
present  or  had  notice,  except  at  one  of  the 
processionings.  And  the  law  being  hard, 
and  this  case  particularly  so,  the  judges 
would  not  conclude  the  appellee,  unless  it 
appeared  that  the  act  was  strictly  com- 
plied with. 

Wythe,  in  reply  observed,  that  the  law 
does  not  require  the  parties'  presence,  only 
that  the  church- wardens  should  publish  at 
church,  the  persons  and  times  appointed  for 
processioning  in  every  precinct,  which  was 
intended  to  amount  to  actual  notice,  and 
that  we  should  presume  this  was  done. 

The  judgment  below  was  affirmed. 


Qwinn  v.  Bugg. 

October,  17W. 

MnlAttos— Bladlfiir  Out  by  Cburcb  Wardens. 

The  case  was  this.  A  Christian  white 
woman  between  the  years  1723  and  1765, 
had  a  daughter,  Betty  Bugg,  by  a  negro 
man.  This  daughter  was  by  deed  indented, 
bound  by  the  churchwardens  to  serve  till 
thirty-one.  Before  the  expiration  of  her 
servitude,  she  was  delivered  of  the  defend- 
ant Bugg,  who  never  was  bound  by  the 
churchwardens,  and  was  sold  by  his  mas- 
ter to  the  plaintiff.     Being  now  twenty -six 


!  years  of  age,  and  having  cause  of  complaint 
against  the  plaintiff,  as  being  illy  provided 
with  clothes  and  diet,  he  brought  an  action 
in  the  court  below  to  recover  his  liberty, 
founding  his  claim  on  three  points.  Ist. 
That  himself  having  never  been  bound  by 
the  churchwardens,  the  master  of  his 
mother  had  no  right  to  his  service.  2nd. 
That  if  he  had,  yet  he  had  forfeited  it  by 
selling  him  to  the  plaintiff.  3rd.  That  if 
both  these  points  were  against  him,  yet 
the  plaintiff  had  forfeited  his  right  by  his 
failure  to  provide  him  with  necessaries. 
The  fact  of  ill  treatment  was,  X  suppose, 
proved  in  the  court  below,  for  this  as  well 
as  the  defendant  not  having  been  bound, 
was  set  forth  in  the  record  as  the  grounds 
of  the  judgment;  from  this  judgment 
Gwinn  appealed,  and  it  now  came  on  to  be 
argued  before  the  General  court. 

Pendleton,  for  the  plaintiff.  That 
88  the  defendant  is  obliged  to  serve  *till 
thirty-one  years  of  age,  a  bare. state 
of  the  several  acts  of  Assembly  will 
evince.  The  act  of  1705,  c.  49.  s.  18.  en- 
acts, that  where  a  white  woman  shall  have 
a  bastard  by  a  negro  or  mulatto,  that  bas- 
tard shall,  by  the  churchwardens,  be  bound 
to  serve  till  thirty-one.  It  says  nothing  of 
the  issue  of  that  bastard,  who,  therefore, 
by  that  law  were  left  in  freedom.  Then 
comes  the  act  of  1723,  c.  4.  s.  22,  enacting, 
that  where  such  mulatto  bastard,  as  by 
law  was  obliged  to  serve  till  thirty-one, 
shall  have  a  child  during  her  servitude, 
such  child  shall  serve  to  the  age  of  thirty- 
one.  This  extended  the  servitude,  then,  to 
the  second  as  well  as  the  first  generation, 
and  here  a  binding  was  not  made  requisite: 
the  binding  of  the  mother  and  a  birth  dur- 
ing her  servitude,  being  sufficient  to  bring 
a  mulatto  of  the  second  generation  under 
the  operation  of  that  act.  The  act  of 
1753,  c.  2.  only  re-enacts  these  two  acts  as 
far  as  concerns  the  present  case.  To  apply 
this  doctrine,  then;  a  Christian  white 
woman  has  a  daughter  Betty  Bugg,  by  a 
negro.  Betty  Bugg,  is  thereupon  bound 
according  to  the  act  of  1705.  Betty  Bugg, 
during  her  servitude,  is  delivered  of  the 
defendant.  On  him,  therefore,  the  act  of 
1723,  operates,  by  declaring  that  *  where  a 
female  mulatto  (Betty  Bugg)  by  law  obliged 
to  serve  till  thirty-one,  shall,  during  servi- 
tude, have  a  child  (the  defendant)  such 
child  shall  serve  till  the  age  of  thirty-one. ' 
But  some  objection  will  be  made,  perhaps, 
from  the  act  of  1764,  c.  7.  There  are  only 
two  clauses  in  that  act,  which  can  be  cited 
for  this  purpose.  The  first  is  section  3rd, 
'where  a  white  woman  has  a  child  by  a 
negro  or  mulatto,  those  (that  is,  the  chil- 
dren of  the  white  woman,  not  the  children 
of  a  mulatto  as  the  defendant  is)  hereafter 
born,  or  already  born  and  not  yet  bound, 
shall  be  bound  to  serve,  the  males  till 
twenty -one,  the  females  till  eighteen.' 
This  clause  then  is  of  no  avail  to  the  de- 
fendant. The  second  is  in  section  4th. 
*ThQ  children  hereafter  to  be  born  (not 
those  already  born  like  the  defendant,)  of 
mulatto    women    during    servitude,     shall 
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serve,  the  males  till  twenty-one,  the  fe- 
males till  eighteen.'  The  defendant's 
mother  then  was  properly  reduced  to  serv- 
itude by  an  actual  binding  under  the  act 
of  1705;  himself  is  put  into  that  condition 
without  a  binding  by  the  act  of  1723. 
Nor  is  he  relieved  by  the  act  of  1764,  be- 
cause he  is  not  the  child  of  a  white  woman, 
and  because  he  is  not  the  son  of  a  mulatto 
bom  after  the  passing  of  that  act.  Then 
he  urged  that  the  appellant's  right  is  not 
forfeited  by  ill  treatment  of  the  defendant. 
It  might  well  be  questioned  whether  the 
clauses  in  the  act  of  1705,  which  were  re- 
enacted  in  1753,  c.  2.  s.  5.  6.  ordaining  that 
servants,  by  act  of  Parliament,  indenture  or 
custom,  shall  be  comfortably  provided  with 

necessaries  and  humanely  treated; 
89        and    on   default    herein  *giving    the 

court  a  power  to  sell  the  servant  and 
deliver  the  money  to  the  master;  it  might 
be  questioned,  I  say,  whether  this  act  was 
intended  to  extend  to  the  children  of  mu- 
lattoes,  who  are  bound  neither  by  act  of 
Parliament,  indenture  or  custom,  but  by 
act  of  Assembly.  The  humanity  of  courts, 
however,  has  extended  this  act  to  their 
relief,  and  I  shall  not  draw  it  now  into 
question.  It  suffices  for  my  purpose  that 
emancipation  is  not  the  remedy  provided 
bj  the  act  of  Assembly  in  case  of  ill  treat- 
ment. The  legislature,  paying  a  just  re- 
gard to  the  right  of  the  master,  while  they 
extended  their  care  on  behalf  of  the  serv- 
ant, have  directed,  that  on  the  first  com- 
plaint, the  court  shall  prescribe  to  the 
master  what  treatment  is  proper  for  the 
condition  of  his  servant.  If  this  admoni- 
tion is  disregarded,  a  second  remedy  is 
provided  against  the  said  complaint,  which 
is  a  sale  of  the  servant,  and  payment  of 
the  money  to  the  master.  Here  the  servant 
is  relieved,  by  a  sale  to  a  kinder  master, 
and  the  master's  property  little  violated  by 
its  commutation  into  the  form  of  money, 
and  both  of  these  are  the  purposes  of  sub- 
stantial justice.  But  how  far  have  they 
l>een  regarded  by  the  judgment  of  the  court 
below?  For  the  first,  to  be  sure,  for  the 
comfortable  state  of  the  servant,  that  judg- 
ment has  most  liberally  provided,  by  taking 
him  from  his  master  and  subjecting:  him  to 
no  other.  But  how  are  the  rights  of  the 
master  preserved?  Not  at  all.  His  servant 
is  taken  from  him,  and  no  equivalent  re- 
turned. This  judgment  then,  disregarding 
the  rights  of  the  master,  is  substantially 
different  from  that  prescribed  by  the  act  of 
Assembly,  and  is  therefore  erroneous. 

Mason,  for  the  defendant,  relied  princi- 
pally on  the  second  point ;  that  the  former 
master  of  the  defendant  could  not  transfer 
him ;  and  so  the  plaintiff  had  no  right.  He 
insisted  there  was  a  trust  in  the  master 
coupled  with  his  interest,  that,  though  he 
was  entitled  to  service,  he  was  also  bound 
to  maintain  comfortably.  That  where  ever 
there  was  a  trust  it  could  not  be  trans- 
ferred, and  instanced  the  case  of  an  ap- 
prentice, and  one  of   the  court  remembered 

a  case  of where  this  very 

point   was    so    adjudged.      Yet    judgment 


reversed,  and  quaere,  if  the  great  clearness 
of  the  first  and  third  points,  which  alone 
were  assigned  in  the  record  as  the  grounds 
of  the  judgment,  might  not  prevent  the 
court  from  attending  minutely  to  the  sec- 
ond, which  seems  to  be  in  favor  of  the 
pauper.  
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April.  1770. 
MalsttoM-BlndlniT  Out  by  Cbnrcb  Wardens. 

This  case  was  referred  to  the  determina- 
tion of  the  court,  on  facts  stated  by  the 
counsel  for  both  parties,  which  were,  That 
the  plaintiff's  grandmother  was  a  mulatto, 
begotten  on  a  white  woman  by  a  negro 
man,  after  the  year  1705,  and  bound  by  the 
churchwardens,  under  the  law  of  that  date, 
to  serve  to  the  age  of  thirty-one.  That 
after  the  year  1723,  but  during  her  servi- 
tude, she  was  delivered  of  the  plaintiff's 
mother,  who,  during  her  servitude,  to  wit, 
in  1742,  was  delivered  of  the  plaintiff,  and 
he  again  was  sold  by  the  person  to  whom 
his  grandmother  was  bound,  to  the  defend- 
ant, who  now  claims  his  service  till  he 
shall  be  thirty-one  years  of  age.  On  behalf 
of  the  plaintiff  it  was  insisted,  1st.  that  if 
he  could  be  detained  in  servitude  by  his 
first  master,  he  yet  could  not  be  aliened. 
But,  2nd.  that  he  could  not  be  detained  in 
servitude. 

I.  It  was  observed  that  the  purpose  of  the 
act  was  to  punish  and  deter  women  from 
that  confusion  of  species,  which  the  legis- 
lature seems  to  have  considered  as  an  evil, 
and  not  to  oppress  their  innocent  offspring. 
That  accordingly  it  had  made  cautious  pro- 
vision for  the  welfare  of  the  child,  by 
leaving  it  to  the  discretion  of  the  church- 
wardens to  choose  out  a  proper  master ;  and 
by  directing,  that  that  master  should  pro- 
vide for  it  sufficient  food,  clothing,  and 
lodging,  and  should  not  give  immoderate 
correction.  For  these  purposes  the  master 
enters  into  covenants  with  the  church- 
wardens ;  and  to  admit  he  had  a  power  after 
this  to  sell  his  ward,  would  be  to  admit 
him  a  power  of  discharging  himself  of  his 
covenants.  Nor  is  this  objection  answered 
by  saying  that  the  covenants  of  the  first 
master  are  transferred  to  the  alienee, 
because  he  may  be  insolvent  of  the  damages 
which  should  be  recovered  against  him,  and 
indeed  they  might  be  of  such  a  nature  as 
could  not  be  atoned  for,  either  to  the  serv- 
ant or  to  society;  such,  for  instance, 
would  be  a  corruption  of  morals  either  by 
the  wicked  precept  or  example  of  the  mas- 
ter, or  of  his  family.  The  truth  is,  the 
master  is  bound  to  the  servant  for  food, 
raiment  and  protection,  and  is  not  at  lib- 
erty, by  aliening  his  charge,  to  put  it  out 
of  his  own  power  to  afford  them  when 
wanting.  The  servant  may  as  well  set  up 
a  right  of  withdrawing  from  his  master 
those  personal  services  which  he,  in  return, 
is  bound  to  yield  him.  Again,  the  same 
trust  which  is  created  by  express  compact 
in  favor  of  the  first  mulatto,  is  extended  by 
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the  law  to  her  isaae.  The  legislature  con* 
Ming  that  the  choice  of  a  master  for  the 
iirst  mulatto,  by  the  churchwardens,  would 
be  prudent,  vest  the  issue  in  him  also  with- 
out further  act  to  be  done:  and  the 
91  master,  at  the  time  he  takes  *the 
mother,  knowing  that  her  issue  also 
is  to  be  under  his  servitude  on  the  same 
conditions,  does  by  accepting  her,  tacitly 
undertake  to  comply  with  those  conditions 
raised  by  the  law  in  their  favor.  These 
servants  bear  greater  resemblance  to  ap- 
prentices than  to  slaves.  Thus,  on  the 
death  of  the  first  master,  they  go  to  his 
executor  as  an  apprentice  would,  and  not 
to  his  heir  as  a  slave.  The  master  is 
chosen,  in  both  cases,  from  an  opinion  of 
his  peculiar  propriety  for  that  charge,  and 
the  performance  of  his  duty  in  both  cases 
as  secured  by  mutual  covenants.  Now  it 
IS  well  known  that  an  apprentice  cannot  be 
aliened ;  and  that,  not  from  any  particular 
provision  of  the  legislature,  but  from  the 
general  nature  of  the  connection  and  en- 
gagements between  them:  there  being,  as 
^as  before  observed,  a  trust  reposed  in 
the  diligence  and  discretion  of  the  master ; 
and  a  trust  by  our  law  cannot  be  assigned. 
It  adheres  to  the  person  as  closely  as  does 
his  integrity,  and  he  can  no  more  transfer 
the  one  than  the  other  to  a  purchaser. 
But, 

2nd.  It  was  insisted,  that  the  plaintiff, 
being  a  mulatto  of  the  third  generation, 
could  not  be  detained  in  servitude  under 
any  law  whatever:  the  grand  position  now 
to  be  proved  being  that  one  law  had  reduced 
to  servitude  the  first  mulatto  only,  the  im- 
mediate offspring  of  a  white  woman  by  a 
negro  or  mulatto  man ;  that  a  second  law 
had  extended  it  to  the  'children'  of  that 
mulatto;  but  that  no  law  had  yet  extended 
it  to  her  grand  children,  or  other  issue 
morf  remote  than  this.  To  prove  this,  a 
general  statement  of  these  laws  was  pre- 
mised. Act  of  1705,  c.  49.  s.  18.  *If  any 
woman  servant  shall  have  a  bastard  child, 
by  a  negro  or  mulatto,  or  if  a  free  Christian 
white  woman  shall  have  such  bastard  child 
by  a  negro  or  mulatto;  in  both  the  said 
cases  the  churchwardens  shall  bind  the 
said  child  to  be  a  servant  until  it  shall  be 
of  thirty-one  years  of  age.'  In  other  parts 
of  the  act,  it  is  declared  who  shall  be 
slaves,  and  what  a  manumission  of  them ; 
from  sect.  34.  to  39.  are  regulations  solely 
relative  to  slaves,  among  which  is  sect.  36. 
'Baptism  of  slaves  doth  not  exempt  them 
from  bondage;  and  all  children  shall  be 
bond  or  free  according  to  the  condition  of 
their  mothers  and  the  particular  directions 
of  this  act.' 

Act  1723.  c.  4.  s.  22.  *  where  any  female 
mulatto,  or  Indian,  by  law  obliged  to  serve 
till  the  age  of  thirty  or  thirty  one  years, 
shall,  during  the  time  of  her  servitude, 
have  any  child  born  of  her  body,  every  such 
child  shall  serve  the  master  or  mistress  of 
such  mulatto  or  Indian,  until  it  shall  at- 
tain the  same  age,  the  mother  of  such  child 
was  obliged,  by  law,  to  serve  unto.' 

In  1748,  the  Assembly    revising   and   di- 


gesting the  whole  body  of  our  acts  of  As- 
sembly, in  act  14.  s«  4.  incorporate  the 
clauses  before  cited,  without  any  ad- 
dition or  alteration.  And  in  1753,  c. 
92  *2.  a.  4.  13,  the  law  of  1748,  is  re-en- 
acted with  some  new  matter  which 
does  not  affect  the  present  question. 

Now  it  is  plain  the  plaintiff  does  not 
come  within  the  description  of  the  act  of 
1705,  s.  18;  that  only  reducing  to  servitude 
4he  child  of  a  white  woman  by  a  negro  or 
mulatto  man.'  This  was  the  predicament 
of  the  plaintifTs  grandmother.  I  suppose 
it  will  not  be  pretended  that  the  mother 
being  a  servant,  the  child  would  be  a  serv- 
ant also  under  the  law  of  nature,  without 
any  particular  provision  in  the  act.  Under 
the  law  of  nature,  all  men  are  born  free, 
every  one  comes  into  the  world  with  a  right 
to  his  own  person,  which  includes  the  lib- 
erty of  moving  and  using  it  at  his  own 
will.  This  is  what  is  called  personal  lib- 
erty, and  is  given  him  by  the  author  of 
nature,  because  necessary  for  his  own  sus- 
tenance. The  reducing  the  mother  to  serv- 
itude was  a  violation  of  the  law  of  nature : 
surely  then  the  same  law  cannot  prescribe 
a  continuance  of  the  violation  to  her  issue, 
and  that  too  without  end,  for  if  it  extends  to 
any,  it  must  toevery  degree  of  descendants. 
Puff.  b.  6.  c.  3.  s.  4.  9.  supports  this  doc- 
trine. For  having  proved  that  servitude  to 
be  rightful,  must  be  founded  on  either  com- 
pact, or  capture  in  war,  he  proceeds  to 
shew  that  the  children  of  the  latter  only 
follow  the  condition  of  the  mother:  for 
which  he  gives  this  reason,  that  the  person 
and  labor  of  the  mother  in  a  condition  of 
perfect  slavery,  (as  he  supposes  to  be  that 
of  the  captive  in  war)  being  the  property 
of  the  master,  it  is  impossible  she  should 
maintain  it  but  with  her  master's  goods; 
buy  which  he  supposes  a  debt  contracted 
from  the  infant  to  the  master.  But  he  saya 
in  cases  of  servitude  founded  on  contract. 
The  food  of  the  future  issue  is  contained 
or  implied  in  their  own  maintenance,  which 
their  master  owes  them  as  a  just  debt;  and 
consequently  their  children  are  not  involved 
in  a  necessity  of  slavery.'  This  is  the  na- 
ture of  the  servitude  introduced  by  the  act 
of  1705,  the  master  deriving  his  title  to  the 
service  of  the  mother,  entirely  from  the 
contract  entered  into  with  the  church- 
wardens. That  the  bondage  of  the  mother 
does  not  under  the  law  of  nature,  infer  that 
of  her  issue,  as  included  in  her,  is  further 
obvious  from  this  consideration,  that  by 
the  same  reason,  the  bondage  of  the  father 
would  infer  that  of  his  issue;  for  he  may 
with  equal,  and  some  anatomists  say  with 
greater  reason,  be  said  to  include  all  his 
posterity.  But  this  very  law  admits  there 
is  no  such  descent  of  condition  from  father 
to  child,  when  it  imposes  servitude  on  the 
child  of  a  slave,  which  would  have  been 
unnecessary,  if  the  condition  had  descended 
of  course.  Again,  if  it  be  a  law  of  nature 
that  the  child  shall  follow  the  condition  of 
the  parent,  it  would  introduce  a  very  per- 
plexing dilemma ;  as  where  the  one  parent 
is    free    and    the     other     a    slave.      Here 
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the  *child  ia  to  be  a  slave  says   this 

law  by  inheritance  of  the  father's 
bondage:  but  it  is  also  to  be  free,  says  the 
same  law  by  inheritance  of  its  mother's 
freedom.  This  contradiction  proves  it  to 
be  no  law  of  nature. 

But  the  36th  section  of  the  act  will  per- 
haps be  cited  as  entailing  the  condition  of 
the  mother  on  the  child,  where  it  says,  that 
'children  shall  be  bond  or  free  according  to 
the  condition  of  the  mother,  and  the  par- 
ticular direction  of  this  act.'  Now  that 
the  word  ^bond'  in  this  clause  relates  to 
^slaves'  only,  I  am  justified  in  asserting,  not 
only  from  common  parlance,  but  also  from 
its  sense  in  other  parts  of  this  very  act.  And 
that  on  the  other  hand  it  considers  those 
who  were  to  be  free  after  a  temporary  serv- 
itude, as  described  under  the  word  *frec.' 
In  this  very  section,  36,  it  says,  *  baptism 
of  slaves  does  not  exempt  them  from  bond- 
age.' Here  then  in  the  very  sentence  now 
under  consideration,  the  word  bondage  is 
used  to  express  perpetual  slavery ;  and  we 
cannot  conceive  they  meant  to  use  it  in 
two  different  senses  in  the  same  sentence. 
So  in  clause  nineteen  of  the  same  act,  it 
says,  'to  prevent  that  abominable  mixture 
of  white  men  or  women  with  negroes  or 
inula ttoes,  whatever  white  man  or  woman 
being  free,  shall  intermarry  with  a  negro 
or  mulatto,  &c.  shall  be  committed  to 
prison,  &c."  Now  unless  the  act  means 
to  include  white  servants  and  apprentices 
under  the  denomination  of  'freemen,'  then 
a  white  servant  or  apprentice  may  inter- 
marry with  a  negro  or  mulatto.  But  this 
is  making  the  act  miss  of  its  purpose,  which 
was  'to  prevent  the  abominable  mixture  of 
white  men  or  women  with  negroes  or  mu- 
la ttoes.'  But  to  put  it  out  of  dispute,  the 
next  clause  (twenty)  says  that  'if  any  min- 
ister shall,  notwithstanding,  presume  to 
marry  a  white  man  or  woman  with  a  negro 
or  mulatto,'  he  shall  incur  such  a  penalty. 
Here  then  the  prohibition  is  eiCtended  to 
whites  in  general,  without  saying  'free 
whites,'  as  the  former  clause  did.  But  these 
two  clauses  are  plainly  co-extensive ;  and 
consequently  the  word  'free'  in  the  nine- 
teenth, was  intended  to  include  the  tem- 
porary white  servants  taken  in  by  the 
twentieth  clause,  under  the  general  appel- 
lation of  'white  men  or  women.'  So  that 
this  act  where  it  speaks  of  bondmen,  means 
those  who  are ' perpetual  slaves,'  and  where 
of  *  freemen, '  those  who  are  to  be  free  after 
a  temporary  servitude,  as  well  as  those  who 
are  so  now.  Indeed  to  suppose,  where  the 
act  says,  'the  children  of  a  bondwoman 
shall  be  bond,'  that  it  means  'the  children 
of  a  temporary  servant  shall  be  temporary 
servants,.'  would  infer  too  much :  for  it 
would  make  temporary  servants  of  the 
children  of  white  servant  women,  or  of 
white  apprentice  women,  which  yet  was 
never   pretended.     The  conclusion    I  draw 

from  this,  is,  that  since  the  tempo- 
94        rary  *service  of  a   white  woman  does 

not  take  from  her  the  appellation  of 
a  freewoman,  in  the  sense  of  this  act,  and 
her   children    under    this    very  clause  are 


free,  as  being  the  children  of  a  free  woman, 
neither  does  the  temporary  servitude 
of  a  mulatto  exclude  her  from  the  same 
appellation,  and  her  children  also  shall  be 
free  under  this  clause,  as  the  children 
of  a  free  woman.  So  that  the  meaning  of 
this  clause  is,  that  children  shall  be  slaves, 
where  slavery  was  the  condition  of  the 
mother;  and  free,  where  freedom  either 
immediate  or  remote,  was  her  condition : 
excepting  only  the  instance  of  the  mulatto 
bastard,  which  this  act  makes  a  servant, 
though  the  mother  was  free.  This  is  the 
case  alluded  to  by  the  last  words  of  the 
clause,  'according  to  the  particular  direc- 
tion of  this  act.'  Because  in  this  case,  the 
act  had  made  a  temporary  servant  of  the 
child,  though  the  mother  was  not  so. 

Then  comes  the  act  of  1723,  directing 
that  where  any  female  mulatto  or  Indian, 
by  law  obliged  to  serve  till*  thirty  or  thirty 
one,  shall  have  a  child  during  her  servitude, 
such  child  shall  serve  the  same  master  to 
the  same  age.  This  act  does  itself  prove 
that  the  child  was  not  obliged  to  serve 
under  the  former  law  of  1705,  which  had 
imposed  servitude  on  the  mother;  and  con- 
sequently that  the  clause  'children  shall  be 
bond  or  free,  according  to  the  condition  of 
the  mother,'  affected  the  children  of  slaves 
only.  For  wherefore  else  was  this  law 
made?  If  the  children  of  a  mulatto  held  in 
temporary  servitude  were  to  follow  the  con- 
dition of  the  mother,  and  be  temporary 
servants  under  the  law  of  1705,  that  of 
1723,  was  wholly  unnecessary.  But  on 
the  contrary,  when  we  find  an  Assembly 
within  eighteen  years  after  the  law  of 
1705,  had  been  passed,  the  one  half  of 
whom  would  probably  be  the  same  members 
who  had  passed  that  law,  when  we  see 
these  people  I  say,  enacting  expressly  that 
the  children  should  be  temporary  servants, 
it  is  a  strong  proof  the  makers  of  the  first 
law  had  not  intended  they  should  be  so. 
Kxpositio  contemporanea  est  optima,  is  a 
maxim  in  our  law,  because  such  exposition 
is  supposed  to  be  taken  from  the  makers  of 
the  law  themselves,  who  best  knew  their 
own  intention ;  and  it  is  doubly  exclusive, 
where  the  makers  themselves  passed  a  new 
act  to  testify  their  intention.  So  that  I 
hold  it  certain,  the  act  of  1705,  did  not  ex- 
tend to  the  children  of  the  first  mulatto,  or 
that  of  1723,  would  not  have  been  made. 

That  the  act  of  1723,  did  not  extend 
95  to  the  plaintiff,  is  apparent  *from  its 
words.  'Where  any  female  mulatto 
by  law  obliged  to  serve  till  thirty  one  (that 
is,  the  plaintiff's  grandmother)  shall  during 
the  time  of  her  servitude,  have  a  child  born 
of  her  body  (that  is,  the  plaintiff's  mother) 
such  child  shall  serve  till  thirty  one.'  This 
act  describes  the  plaintiff's  mother  then  as 


*Thi8  refers  to  an  act  of  Asa.  1670,  c.  12.  which  had 
enacted  'that  all  servants  not  being-  christians,  im- 
ported into  this  country  by  shipping-,  shall  be  slaves 
for  their  life-time,  but  what  shall  come  by  land 
shall  serve,  if  boys  and  g-irls.  till  thirty  years  of 
aire,  if  men  and  women,  twelve  years  and  no 
long-er.'— Edition  1829. 
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the  subject  on  which  it  meant  to  operate. 
The  common  sense  of  mankind  wonld 
surely  spare  me  the  trouble  of  proving  the 
word  *child'  does  not  include  the  grand- 
child, jrreat-grandchild,  great-great-grand- 
child, &c.  in  infiniatum.  Or  if  that  would 
not,  the  act  itself  precludes  me,  by  declar- 
ing it  means  only  a  'child  born  of  her 
body. '  So  that  as  the  law  of  1705,  has  made 
a  servant  of  the  first  mulatto,  that  of  1723, 
extends  it  to  her  children. 

The  act  of  1748,  is  the  next  in  course. 
At  this  time  all  our  acts  were  revised  and 
digested,  and  sent  in  one  volume  to  receive 
his  Majesty's  approbation.  These  two  laws 
being  found  to  be  on  the  same  subject, 
were  then  incorporated  without  any  altera- 
tion. This  however,  could  not  affect  their 
meaning,  which  is  still  to  be  sought  after 
by  considering  the  component  acts  in  their 
separate  state.  At  any  rate  it  cannot 
affect  the  condition  of  the  plaintiff,  who 
was  born  in  1742,  which  was  six  years  be- 
fore it  was  made.  The  same  may  be  said 
of  the  law  of  1753,  which  is  copied  from 
1748,  with  only  the  addition  of  some  new 
matter,  foreign  to  the  present  question. 
So  that  on  the  laws  of  1705,  and  1723,  alone, 
it  is  to  be  determined ;  with  respect  to 
which  I  have  endeavored  to  shew; 

That  the  first  of  them  subjected  to  servi- 
tude, the  first  mulatto  only. 

That  this  did  not,  under  the  law  of  na- 
ture, affect  the  liberty  of  the  children, 

Because,  under  that  law  we  are  all  born 
free. 

Because,  the  servitude  of  the  mother  was 
founded  on  compact,  which  implies  main- 
tenance of  her  children,  so  as  to  have  them 
under  no  obligation  to  the  master. 

And  because,  this  descent  of  condition 
from  parent  to  child,  would  introduce  a 
contradiction  where  the  one  parent  is  free, 
and  the  other  in  servitude. 

That  as  little  are  they  affected  by  the 
words  of  the  act,  'children  shall  be  bond  or 
free,  according  to  the  condition  of  the 
mother. ' 

Because  that  act  uses  the  word  'bond,'  so 
as  to  shew  it  means  thereby  those  only 
who  are  perpetual  slaves,  and  by  the  word 
'free,'  those  who  are  entitled  to  freedom  in 
praesenti  or  in  futuro;  and  consequently 
calling  the  mother  'free,'  says  her  children 

shall  be  'free.' 
%  '^Because  it  would  make  servants  of 

the  children  of  white  servants  or  ap- 
prentices, which  nobody  will  say  is  right. 
And  because  the  passing  the  act  of  1723, 
to  subject  the  child  to  servitude,  shews  it 
was  not  subject  to  that  state  under  the  old 
law. 

And  lastly,  that  the  act  of  1723,  affects 
only  'children  of  such  mulattoes,'  as  when 
that  law  was  made  were  obliged  to  serve 
till  thirty-one ;  which  takes  in  the  plain- 
tiff's mother  who  was  of  the  second  genera- 
tion, but  does  not  extend  to  himself  who 
is  of  the  third. 

So  that  the  position  at  first  laid  down  is 
now  proven,  that  the  act  of  1705,  makes 
servants   of  the  first  mulatto,  that  of  1723,  ' 


extends  it  to  her  children,  but  that  it  re- 
mains for  some  future  legislature,  if  any 
shall  be  found  wicked  enough,  to  extend  it 
to  the  grand-children  and  other  issue  more 
remote,  to  the  'nati  natorum  et  qui  nas- 
centur  ab  illis!' 

Wythe,  for  the  defendant,  was  about  to 
answer,  but  the  court  interrupted  him  and 
gave  judgment  in  favor  of  his  client. 


Godwin  et  al.  v.  Lunan. 

October,  1771. 

Oeneral  Court*— Jorlsdlctlon  of  EcGle«lMtlcal  flatters. 

—The  Oeneral  Conrt  has  ecclesiastical  Jnrisdlc- 
tion,  and  may  censure,  or  deprive  a  minister  of  tlie 
ffospel  of  his  office  if  sufficient  cause  be  shown. 

The    plaintiffs   were    churchwardens  and 
vestrymen    of    the    upper    parish,    in    the 
county    of  Nansemond,   and  filed  a  libel  in 
the  General  court,  as  a  court  of  ecclesiasti- 
cal   jurisdiction,    against    the    defendant, 
charging  that  he  was  minister  of  the  gospel 
of  Christ,  regularly  ordained,   according  to 
the  rites  of  the  church  of  England ;  that  he 
was  received  to  the  care  of  the  said  parish  ; 
that   he   was   of   evil    fame  and  profligate 
manners;  that    he   was   much   addicted    to 
drunkenness,    in  so  much,  as   to   be   of  tea 
drunk  at  church,  and  unable  to  go  through 
divine  service,  or  to  baptize  or  marry  those 
who    attended  for   those  purposes;  that  he 
officiated  in  ridiculous  apparel  unbecoming 
a    priest ;  that  he  was  a   common  disturber 
of   the   peace,    and    often   quarrelling  and 
fighting;  that  he  was  a  common   and   pro- 
fane swearer ;  that  on  the  10th  of  July  1767, 
and  at  other  times,  he  exposed    his  private 
parts  to  view    in  public  companies,  and  so- 
licited negro  an^  other   women  to   fornica- 
tion   and     adultery    with     him;    that    he 
neglected  the  parochial  duties   of  perform- 
ing divine  service,  preaching  and  adminis- 
tering the  sacrament  of  the  lord's  supper ; 
that  he  had  declared  he  did   not  believe  in 
the  revealed   religion   of  Christ,   and 
97        cared  not  of  what  religion  he  *was  so 
he  got  the  tobacco,    nor  what  became 
of  the  flock  so  that  he    could  get  the  fleece. 
Wherefore  the   libellants    prayed   that   the 
said  Patrick  .  Lunan    might    be    corrected, 
punished  and   deprived,  or  otherwise,    that 
right  and  justice   might   be   administered. 
The  defendant  pleaded  to   the   jurisdiction 
of  the    court,    and   on  that  plea  it  came  to 
be  argued  in  October  1771. 

Wythe,  for  the  libellants,  and  in  support 
of  the  jurisdiction,  read  the  fourth  section 
of  the  act  of  Assembly,  174B,  c.  6.  copied 
from  the  act  of  1705,  c.  19.  s.  5.  declaring 
the  jurisdiction  of  the  General  court  in 
these  words,  'That  the  said  General  court 
shall  take  cognisance  of,  and  are  hereby 
declared  to  have  power  and  jurisdiction  to 
hear  and  determine,  all  causes,  matters  and 
things  whatsoever,  relating  to  or  concern- 
ing any  person  or  persons,  ecclesiastical  or 
civil,  or   to   any  persons  or  things  of  what 


*See  monographic  note  oa  "Jurisdiction"  appended 
to  Phippen  y.  Durham,  18  Gratt  457. 
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nature  soever  the  same  shall  be,  whether 
broug^ht  before  them  by  original  process, 
appeal  from  anj  inferior  court,  or  by  any 
other  ways  or  means  whatsoever.*  And 
that  the  intention  of  the  legislature  was  as 
(general  as  their  words,  he  produced  every 
proof  of  which  a  matter  so  plain  could 
admit.  These  arguments  were  not  taken 
down,  but  their  whole  scope  was  to  prove 
the  General  court  possessed  ecclesiastical 
jurisdiction,  which,  as  he  took  it  for 
£franted,  proved  that  it  had  a  power  of 
depriving  ecclesciastics. 

I  was  of*  counsel  for  the  libellant  also, 
and  though  I  thought  the  ecclesiastical 
jarisdictxon  of  the  court  established  beyond 
a  doubt,  yet  I  conceived  it  did  not  follow 
thence  that  they  might  deprive  the  defend- 
ant of  his  parish,  because  visitation  and 
deprivation  are  no  parts  of  the  office  of  an 
ecclesiastical  judge.  To  prove  this  it  was 
proposed, 

To  enquire  into  the  first  establishment 
of  Christian  churches    in  Great  Britain ; 

To  develope  their  several  kinds  and  con- 
stitutions ; 

To  see  who  is  entrusted  with  their  care 
and  visitation ;  and  to  apply  the  principles 
which  this  enquiry  would  revolve  to  the 
parochial  churches  of  our  own  country. 

On  the  first  introduction  of  Christianity 
into  Great  Britain,  it  is  certain  there  were 
in  parochial  divisions.  The  bishops  and 
their  clergy  lived  in  common,  and  occa- 
sionally sent  out  itinerant  preachers,  to 
those  places  where  the  people  seemed  dis- 
posed to  receive  them.  But  when  the  num- 
ber of  converts  became  considerable,  and 
the  tract  of  country  they  occupied  ex- 
98  tensive,  this  occasional  ^mission  was 
found  inconvenient,  and  a  division 
into  districts  or  parishes  took  place.  This 
is  supposed  by  some  to  have  been  in  the 
time  of  Archbishop  Honorius,  anno,  636. 
But  Mr.  Selden  and  others  think  it  of  later 
origin.  It  is  not  pretended  that  this  divi- 
sion was  then  made,  as  it  now  remains, 
into  small  parishes:  it  is  probable  that  at 
first  they  were  few  and  large,  till  time  and 
the  progress  of  conversion,  made  it  nec- 
essary to  divide  and  subdivide  them.  3 
Burn's  Kccles.  Law,  58. 

The  King,  his  great  lords  and  thanes, 
for  the  accommodation  of  their  tenants, 
having  built  churches  on  their  manors, 
obliged  their  tenants  to  pay  tythes  to  these 
churches:  for  though  a  law  of  Ethelwolf, 
so  early  as  the  year  1854,  (Hume's  History 
of  Kngland)  had  given  tythes  to  the  clergy, 
yet  it  left  the  people  at  liberty  to  pay  them 
where  and  to  whom  they  pleased ;  a  griev- 
ance to  the  drones  among  the  ecclesiastics, 
not  entirely  rectified  till  a  law  of  King 
E^gar.  c.  1.  obliged  them  to  pay  them  to 
the  mother  church  of  the  parish.  'Dentur 
omnes  decimae  primariae,  ecclesiae  ad  quam 


*This  circnmstance  Is  the  apology  for  the  little 
justice  done  to  the  arguments  of  the  other  counsel 
in  this  case;  beinir  prevented  taking-  them  down 
minntely  by  the  necessity  of  considering  in  the 
instance,  how  they  miffht  be  answered.— Edition 
IS89. 


parochia  pertinet. '  1  Bel.  112.  The  church 
being  situated  then  on  the  soil  of  the  lord, 
being  built  by  himself,  and  the  tythes  paid 
from  his  tenements  and  tenants,  gave  him 
a  natural  right  to  employ  any  clerk  for  the 
celebration  of  divine  service,  whom  he 
should  choose.  1  Inst.  119.  b.  The  same 
circumstances  would  give  him  a  right  to  re- 
move the  clerk,  whenever  he  should  become 
deficient  in  duty.  Hence  arose  the  rights 
of  donation,  or  the  disposition  of  church 
livings,  by  laymen.  1  Bl.  Ill ;  Gibs.  819; 
Watson,  c.  15. 

In  process  of  time,  however,  an  encroach- 
ment was  made  by  the  bishops,  on  some 
of  the  lay  patrons  who  possessed  churches 
of  the  donative  kind.  They  insisted,  and 
in  some  instances  prevailed  on  the  patron, 
to  give  the  bishop  a  right  of  previously  ex- 
amining the  person  to  whom  the  church 
was  to  be  given.  For  this  purpose  the 
patron  was  to  present  him  to  the  bishop, 
who  on  examination  admitted  him  able, 
and  instituted  him  into  the  cure,  or  refused 
him  altogether;  and  a  maxim  was  soon 
established  of  *once  presentative  and 
always  presentative.'  1  Inst.  344.  a.  This 
innovation  is  said  by  Selden,  to  have  been 
introduced  by  that  pious  saint  and  martyr 
Thomas  a'Becket,  in  the  time  of  Henry  II. 
Seld.  tyth.  c.  12.  But  I^ord  Coke,  seems  to 
think  it  was  not  done  till  the  time  of  Pope 
Innocent  III.,  which  was  in  the  reign  of 
our  John.  3  Inst.  201.  And  thus  was  in- 
troduced a  second  class  of  churches  distin- 
guished by  the  name  of  presentatives. 

Of  the  residue  of  the  parishes,  after  the 
donatives  and  presentatives  were  taken  off, 
the  bishops  and  clergy  still  retained  the 
care,  and  appointed  persons  to  officiate 
at  the  several  churches.  These 
99  *churches,  they  doubtless,  some- 
times built  themselves,  and  some- 
times procured  leave  to  convert  the  old 
British  temples  into  Christian  churches, 
and  so  may,  in  some  degree  be  considered 
as  the  founders  of  them.  3  Bum.  K.  L.  59. 
Light  as  this  foundation  was,  it  gave  them 
some  color  for  collating  the  clerk,  and  this 
having  been  exercised  by  them  from  the 
infancy  of  Christianity,  has  acquired  the 
force  of  immemorial  custom,  and  given 
reality  to  the  right  now  known  by  the  name 
of  collation.  So  that  at  present,  churches 
are  comprehended  as  Dr.  Blackstone  rightly 
says,  under  the  classes  of  donatives,  pre- 
sentatives and  collatives.  2  Bl.  22.  Dona- 
tives are  those  churches  originally  founded 
and  endowed  by  the  crown  or  a  lay  sub- 
ject, or  perhaps  by  both,  which  lie  merely 
in  the  gift  of  the  lay  patron,  whose  deed  of 
donation  is  an  absolute  investiture  of  the 
clerk,  without  presentation  to  the  bishop 
or  any  other  ceremony.  Presentatives  are 
churches  originally  founded  in  the  same 
manner  by  a  lay  patron,  and  which, 
though  at  first  donatives,  were  by  en- 
croachment of  the  bishops  subjected  to 
presentation  to  them  for  their  examina- 
tion, admission,  or  refusal.  The  rea- 
sons of  refusal,  are,  however,  examinable 
by  the    temporal    courts    on  an    action    of 
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Juare  impedit,  if  brought  by  the  patron. 
2  Inst.  631.  CoUatives  are  those  remnants 
of  the  old  parishes,  left  after  the  King  and 
great  men  had  taken  off  their  manors,  the 
right  of  collating  to  which,  is  by  immemo- 
rial custom,  vested  in  the  bishop.  Of  the 
donative  and  presentative  church,  the  lay 
founder  is  patron ;  a  right  acquired  by  the 
acts  of  foundation  (fundi-datio)  and  en- 
dowment (donatio) .  Of  the  collati ve  church 
the  bishop  is  patron,  because  he  is  quasi 
the  founder  of  that,  having  built  it  him- 
self, or  been  principally  instrumental  in 
procuring  it  to  be  built,  or  applied  to  the 
purpose  of  religion^  See  1  Bl.  111.  112. 
113;  2  Bl.  21.  22.  23.  24;  3  Inst.  201. 

Having  investigated  the  nature  of  the 
several  kinds  of  churches,  and  shewn  the 
origin  of  the  rights  of  patronage,  it 
remains  to  enquire  what  these  rights 
are.  1st.  Nomination,  or  the  right  of 
naming  the  clerk.  2nd.  Donation  or  in- 
duction, which  is  the  investing  with 
actual  possession.  3rd.  Visitation,  which 
is  the  superintending  his  conduct  after  he 
is  in  possession.  The  latter  is  the  object 
of  the  present  enquiry ;  as  it  includes  dep- 
rivation ;  which  is  only  one  of  the  higher 
degrees  of  punishment  exerciseable  by  the 
visitor.  So  said  my  Lord  Holt,  in  the  case 
of  the  Bishop  of  St.  Davids  v.  Lucy,  Salk. 
134.  'By  allowing  his  power  to  visit,  all 
is  admitted ;  for  he  that  may  visit,  may 
deprive  as  well  as  censure,  these  beinc:  but 
several  degrees  of  ecclesiastical  punish- 
ment; and  by  the  26  Henry  VIH.,  and  the 
1  Kl.  c.  1.    the    only    power   given    to    the 

ecclesiastical  commissioners  was  to 
100      visit,  *without  a  word  of  deprivation, 

yet  they  were  always  allowed  a  power 
to  deprive.'  So  that  the  visitor  of  the 
church,  whoever  he  be,  is  the  person  em- 
powered to  deprive  the  incumbent.  With 
respect  therefore  to  the  right  of  visitation, 
as  it  is  one  of  the  rights  of  patronage  aris- 
ing from  foundation  and  endowment,  so  it 
will,  in  general,  be  found  coupled  with 
them.  Thus  in  collative  churches,  the 
bishop  alone  visits,  he  having,  in  some 
degree,  been  the  founder  of  the  church.  In 
a  donative  church,  the  patron  is  visitor,  be- 
cause he  originally  founded  the  church, 
and  so  its  constitution  is  the  work  of  his 
hands;  a  point  which  I  shall  presently  in- 
contestibly  prove.  In  presentative  churches 
indeed,  the  right  of  continuing  to  super- 
intend, or  in  other  words  to  visit,  seems  to 
have  been  encroached  on,  when  the  right 
of  approving  the  nominee  was  first  acquired 
to  the  bishop.  1  Mod.  12.  It  might,  per- 
haps, be  thought  that  if  the  bishop  was  the 
proper  person  to  judge  of  the  fitness  of  the 
clerk,  he  would  be  the  proper  person  to 
judge  also  how  long  that  fitness  continued. 
But  whatever  msty  be  the  cause  why  the 
presentative  church  varies,  in  this  instance, 
from  the  general  rule,  *that  the  right  of 
visitation  follows  the  foundation,*  is  im- 
material, because  it  will  be  shewn  that  our 
churches  are  donatives,  to  the  visitation 
of  which,  therefore,  I  shall  confine  my 
future  enquiries.     Lord  Holt,  in   his   argu- 


ment in  the  case  of  Philips  v.  Bury,  Holt's 
Rep.  724,  expresses  himself  in  these  words : 
'But  private  and  particular  corporations 
for  charity,  founded  and  endowed  by  private 
persons,  are  subject  to  the  private  govern- 
ment of  those  who  erect  them ;  and  there- 
fore, if  there  be  no  visitor  appointed  by 
the  founder,  I  am  of  opinion  that  the  law 
doth  appoint  the  founder  and  his  heirs  to 
be  visitors.  The  founder  and  his  heirs  are 
patrons,  and  not  to  be  guided  by  the 
common  known  laws  of  the  kingdom.  But 
such  corporations  are,  as  to  their  own 
affairs,  to  be  governed  by  the  particular 
laws  and  constitutions  assigned  by  the 
founder.  It  was  said,  the  common  law  doth 
not  appoint  a  visitation  at  all;  I  am  of 
another  opinion ;  the  law  doth,  in  defect  of 
a  particular  appointment,  make  the  founder 
visitor;  if  he  is  silent  during  his  own  time* 
the  right  will  descend  to  his  heirs.  Yelv. 
65.  and  2  Cro.  60.  So  8  Edward  III.,  70. 
and  8  Ass.  29.  So  that  patronage  and 
visitation  are  necessary  consequences,  one 
upon  another.  For  this  visitatorial  power 
was  not  introduced  by  any  canons  or  con- 
stitutions ecclesiastical :  it  is  an  appoint- 
ment of  law ;  it  arises  from  the  property 
which  the  founder  had  in  the  lands  as- 
signed to  support  the  charity ;  and  as  he  is 
the  author  of  the  charity,  the  law  gives 
him  and  his  heirs  a  visitatorial  power,  that 
is,  an  authority  to  inspect  their  actions, 
and  regulate  their  behavior,  as  he  pleaseth. 

Indeed,  where  the  poor  are  not  incor- 
101      porated,  according  to  the  case  *in   10 

Co.  there  is  no  visitatorial  power ;  be- 
cause the  interest  of  the  revenue  is  not 
vested  in  them :  but  where  they  are  incor- 
porated, there,  to  prevent  all  perverting  of 
the  charity,  there  is  by  law  a  visitatorial 
power:  and  it  being  a  creature  of  the 
founder's  own,  it  is  reason  he  and  his 
heirs  should  have  that  power,  unless  they 
please  to  devolve  it  elsewhere. 

*In  our  old  books,  deprived  by  patron, 
and  deprived  by  visitor,  are  all  one.  For 
it  is  a  benefit  that  naturally  springs  out  of 
foundation;  and  it  is  in  his  power  to  trans- 
fer it  to  another.'  And  so  in  2  Jur.  Eccles. 
473.  by  Twisden.  *  Whenever  there  is  a 
cure  of  souls,  the  church  is  visitable,  either 
by  the  bishop  if  it  belong  to  him;  if  to  a 
layman  he  must  make  delegates,  if  to  the 
King,  my  Lord  Keeper  does  it.'  And  he 
cites  1  Mod.  12.  And  the  author  adds,  ^I 
presume  the  Judge,  in  this  case,  is  to  be 
understood,  as  to  the  man's  making  dele- 
gates, to  mean  if  he  finds  himself  unequal 
to  his  duty,  then  he  is  bound  in  conscience 
to  delegate  commissioners  qualified  for  it; 
but  not  that  he  may  not  do  it  himself, 
though  he  be  really  able;  for  it  is  to  be 
observed,  if  his  commissioners  do  other- 
wise than  he  is  convinced  in  his  conscience 
they  ought,  he  may  still  undertake  and 
determine  it  himself,  according  to  con- 
science, and  as  he  may  so  take  it  up.  I 
conceive,  no  reason  can  be  shewn,  why  he 
cannot  do  it  in  the  first  instance ;  for  his 
commissioners  are  but  in  aid  of  him,  and 
I  conceive,  in  this  case,  his  power,  though 
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more  absolute,  may  be  compared  to  the 
Ordinary's  authority,  who,  though  ordi 
narily  he  judges  by  his  Chancellor,  or 
other  official ;  yet  he  may  sit  himself  and 
determine  matters  within  his  limited  juris- 
diction, if  he  pleases,  and  have,  as  is  to  be 
presumed,  abilities.'  Moore,  765;  Fayre- 
child  V.  Garye.  *Pasch.  3  Jac.  £n  bank  le 
roy,  surun  special  verdict  fuit  adjudge  que 
r incumbent  dun  benefice  donative  poit 
resigner  a  son  patron,  et  que  il  esteant  del 
foandacon  le  Patron  est  auzi  de  son  Visi- 
tation et  correction,  et  1'  ordinary  n'  ada 
faire  ove  luy.  Ass.  29.  and  32.'  8.  C.  Cro. 
Jac.  63;  S.  P.  1  Mod.  90;  Dean  of  Feme's 
case,  Dav.  44.  a.  46.  b.  47.  a.  And  by  Co. 
Ut.  344.  a.  ^A  church  parochial  may  be 
Donative  and  exempt  from  all  ordinary 
jurisdiction,  and  the  incumbent  may  resign 
to  the  Patron,  and  not  to  the  Ordinary ; 
neither  can  the  Ordinary  visit,  but  the 
Patron  by  commissioners  to  be  appointed 
by  him.'  So  that  this  much  is  certain, 
that  in  donative  churches  the  right  of 
visitation  is  in  the  Patron.  And  here  we 
must  note  that  in  the  case  of  the  King's 
donatives,  he  does  not  visit  in  person,  but 
may  make  commissioners  for  that  purchase ; 
and  if  he  does  not  make  them,  his  Chancel- 
lor visits  ex  officio  for  him.  Thus  by  F. 
N.  B.  42.  a.  *The  King  may  have  a  pro- 
hibition   directed    to   the    Ordinary,    that 

he  shall  not  visit  the  hospitals, 
102      *which  are  of  the  King's  foundation, 

or  of  the  foundation  of  his  predeces- 
sors; becau«ie  that  the  Chancellor  of  Eng- 
land ought  to  visit  them  and  no  other. 
And  so  is  it  of  the  King's  or  his  progeni- 
tors free  chapels,  no  Ordinary  shall  visit 
them,  but  the  Chancellor  of  England. '  S. 
P.  Dav.  46.  b.  ^If  the  King  doth  found  a 
church,  hospital,  or  free  chapel,  donative, 
he  may  exempt  the  same  from  ordinary 
jurisdiction,  and  then  his  Chancellor  shall 
visit  the  same.  Nay,  if  the  King  do  found 
the  same  without  any  special  exemption, 
the  Ordinary  is  not,  but  the  King's  Chan- 
cellor, to  visit  the  same.'  Co.  I^it.  344.  a. 
But  'the  King  may,  if  he  pleases,  make  a 
special  commission.'  6  H.  4.  14;  Dy.  273. 
As  in  the  case  of  Waldron  v.  Pollard,  Dyer, 
273,  the  King  gave  a  commission  to  visit 
his  donative.  So  in  the  case  of  the  college 
of  William  and  Mar^^  in  this  country,  which 
is  of  royal  foundation,  the  King  did  by 
his  charter  appoint  commissioners  for  the 
purpose  of  visitation,  and  prescribed  the 
rules  for  keeping  up  a  perpetual  succession 
of  them.  So  that  it  appears  that  the  patron 
of  a  donative  is  visitor  of  right,  and  where 
the  King  is  patron,  he  may  appoint  com- 
missioners, but  if  he  does  not,  his  Chan- 
cellor visits  ex  officio  for  him.  And  indeed, 
it  is  worthy  the  attention  of  this  court,  that 
if  as  an  ecclesiastical  court  they  should 
take  on  them  to  visit  our  clergy,  and  it 
should  appear  they  are  not  visitable  by  any 
ecclesiastical  court,  the  error  is  not  excused 
by  the  law  in  this  as  in  other  cases,  where 
a  judge  happens  to  be  mistaken  in  his  opin- 
ion, but  he  incurs  the  penalties  of  a  pre- 
mnnire,  which  are  a  forfeiture  of  property, 


outlawry,  and  perpetual  imprisonment  of 
the  person.  These  were  first  introduced  by 
the  stat.  16.  K.  2.  for  drawing  causes  of 
temporal  cognisance  (and  all  cases  of 
advowsons  are  tryahle  by  the  temporal 
courts  only)  4n  curiam  Romanam  vet 
alibi.'  The  word  'alibi'  has  been  construed 
to  extend  to  any  ecclesiastical  court.  Thus 
in  12  Co.  38.  'For  as  it  was  resolved  by  all 
the  Justices,  Pasch.  4  Jac.  reg.  est  contra 
caronam  et  dignitatem  regiam,  when  any 
ecclesiastical  Judge  doth  usurp  upon  the 
temporal  law,  because,  as  in  all  those  writs 
it  appeareth,  the  interest  or  cause  ot  the 
subject  is  drawn  ad  aliud  examen,  that  is, 
when  the  subject  ought  to  have  his  cause 
ended  by  the  common  law,  whereunto  by 
birthright  he  is  inheritable,  he  is  drawn 
in  aliud  examen  (viz.)  to  be  decided  and 
determined  by  the  ecclesiastical  law  ;  and 
this  is  truly  said  contra  coronam  et  digni- 
tatem regiam.  And  this  appears  by  all  the 
prohibitions  (which  are  infinite)  which 
have  been  directed  to  the  high  commis- 
sioners and  others,  after  the  said  act.  By 
1  Eliz.  a  fortiori,  he  who  offends  in  a  pre- 
munire  shall  be  said  to  offend  contra  cor- 
onam et  dignitatem  regiam.  And  this  in 
effect  answers  to  all  the  aforesaid  objec- 
tions;   but  yet  other    particular    answers 

shall  be  given  to  every  of  them. 
103  *'As  to  the  third,  although  the 
court  by  force  of  high  commission  is 
the  court  of  the  King,  yet  their  proceedings 
are  ecclesiastical:  and  for  this,  if  they 
usurp  upon  the  temporal  law,  this  is,  the 
same  offence  which  was  before  the  said  act 
of  10  Eiiz.  For  this  was  the  end  of  all  the 
antient  acts,  that  the  temporal  law  shall 
not  in  any  manner  be  emblemished  by  any 
ecclesiastical  proceedings. 

'As  to  the  foutth,  although  it  be  a  new 
court,  yet  the  antient  statutes  extend  to  it 
within  this  word  alibi,  and  divers  new 
Bishopricks  were  erected  in  the  time  of 
Henry  VIII.,  and  yet  there  was  never  any 
question,  but  that  the  antient  acts  of  pre- 
munire,  extended  to  them.'  And  in  Bro. 
Abr.  I  find  it  expressly  determined  to  be 
a  premunire  to  call  the  incumbent  of  a 
donative  before  an  ecclesiastical  visitation. 
'Per  aliquos  benefice  donative  per  le  patron 
tantum  est  lay  chose  et  levesque  ne  vis- 
itera,  et  ideo  ne  deprivera,  et  donque  sil 
mella  in  ce  il  est  in  le  case  de  premunire, 
et  in  ce  case  fuit  Barloo  evesque  de  Bathe 
tempore.  E.  6.  Et  fuit  arct  de  obteiner  un 
pardon,  eo  que  il  avoit  deprive  le  deane  de 
Welles  que  fuit  un  donative  per  letters  pat- 
ents le  roy  per  acte  de  parlament  ent  fait, 
tamen  8  E.  3.  supra  ne  adjudge.  (8  Ass. 
p.  29.)'  Bro.  Abr.  Permunire  21.  So  that 
my  conclusions  from  the  premises,  so  far 
as  necessary  in  thp  present  question  are, 
That  donative  churches,  being  originally 
founded  by  a  lay-patron,  and  being  still 
subject  to  his  donation,  are  likewise  subject 
to  his  sole  visitation,  the  ecclesiastical 
judge  having  no  right  to  intermeddle:  and 
again.  That  if  the  patron  be  a  subject,  he 
may  visit  either  in  person  or  by  commis- 
sioners; if    he    be  the    King,    he  may  also 
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appoint  commissioners,  but  if  he  make  no 
appointment,  the  Chancellor  visits  ex 
officio. 

Our  last  enquiry  is.  To  what  class  belongs 
the  churches  of  our  government?  are  they 
collatives?  are  they  presentatives?  or  are 
they  donatives?  Collatives  they  are  not: 
because  these  were  described  as  having 
existed  immemorially,  and  been  all  that 
time  disposed  of  by  the  bishop,  which 
immemorial  usages  had  confirmed  the  right 
in  law.  But  our  parishes  pretend  to  no 
immemorial  existence,  for  that  would  make 
them  older  than  our  government  itself: 
they  have  been  erected  by  acts  of  Assembly 
long  within  memory,  to  be  found  by  any 
one  who  will  recur  to  our  records.  Nor  was 
there  ever  an  instance  of  collation  to  one 
of  them  by  a  bishop.  *If  an  act  of  Parlia- 
ment make  a  particular  district  a  particular 
separate  and  distinct  parish,  the  juris- 
diction of  the  ecclesiastical  court  does  not 
attach  upon  it,  for  this  clear  reason,  that 
it  was  not  such  immemorially.  Parish  St. 
John,  Clerkenwell,  9  Geo.  2  B.  R.'  2  Jur. 
Keel.  348.  Neither  are  our  churches  of 
the    presentative    kind;  because    of    these 

the  distinguishing  characteristic 
104      *is  that,  though  of  lay  foundation,  yet 

the  bishop  has  acquired  a  right  of 
having  the  clerk  presented  for  his  exami- 
nation, admission,  or  refusal.  But  no 
such  right  was  ever  pretended  in  our 
churches,  nor  was  there  ever  an  instance 
in  them  of  presentation  to  a  bishop.  But 
they  are  of  the  donative  kind.  These  were 
said,  1st.  to  have  been  founded  by  lay-men ; 
2nd.  not  to  be  subject  to  presentation  to  a 
bishop;  3rd.  to  lie  purely  in  the  gift  of 
the  patron.  Now  let  us  see  if  these  char- 
acters are  not  applicable  to  our  churches. 
The  act  of  Assembly,  1661,  c.  1.  directs 
that  a  church  shall  be  built  in  every  parish, 
and  c.  2.  that  the  expenses  of  building  and 
keeping  it  in  repair,  provision  for  the  poor, 
and  maintenance  of  the  minister,  be  levied 
on  the  people  of  the  parish ;  c.  3.  that  there 
be  a  glebe  laid  out  in  every  parish,  and  a 
convenient  house  built  for  the  abode  of  the 
minister;  and  that  a  maintenance  be  pro- 
vided for  him,  which  shall  be  worth  eighty 
pounds  per  annum,  besides  his  perquisites 
and  glebe.  The  act  of  1696,  c.  11.  instead 
of  the  £S0  given  the  minister  by  that  of 
1661,  c.  3.  gives  him  sixteen  thousand 
pounds  of  tobacco,  besides  his  perquisites, 
to  be  levied  *by  the  vestries  in  their  re- 
spective parishes;'  and  lastly  the  act  of 
1748,  c.  34.  (old  ed'ns.)  sect.  1.  confirms 
this  salary  to  them,  to  be  levied  by  the 
vestry  *upon  the  titheable  persons  in  their 
respective  parishes ;'  and  sect.  5.  directs  that 
the  glebe  shall  contain  two  hundred  acres 
of  good  land  at  the  least,  and  that  there 
shall  be  built  on  it  a  convenient  mansion 
house,  kitchen,  barn,  stable,  dairy,  meat 
house,  corn  house,  and  garden,  the  ex- 
penses of  which  are  to  be  levied  on  the 
titheable  persons  in  the  parish.  Here  it 
might  be  thought  prima  facie  perhaps,  that 
as  the  parishoners  pay  the  money  they  are 
the  founders    and    endowers.     But   a  little  | 


attention  will,  I  think,  discover  this  to 
be  a  fallacy.  The  parishoners  are  indeed 
the  persons  ordered  to  furnish  the  money ; 
but  the  erection  of  the  parishes  and  gift  of 
the  salary,  or  in  other  words,  the  founda- 
tion and  endowment  of  the  church,  is  the 
act  of  the  legislature.  They  direct  an  officer 
to  levy  sixteen  thousand  pounds  of  to- 
bacco on  the  titheable  persons  of  the  pariah. 
As  soon  as  it  is  in  his  hands  it  is  the 
money  of  the  public,  and  then  they  order 
him  to  pay  it  to  the  minister  of  the  parish, 
just  as  if  the  founder  of  a  church  should 
endow  it  with  an  annuity  which,  by  his 
charter  of  donation,  should  be  payable  out 
of  his  manor  of  Blackacre :  his  tenants  of 
that  manor,  though  they  furnished  the 
money,  would  hardly  be  considered  as  the 
founders  and  endowers.  Suppose  the  leg- 
islature, instead  of  directing  the  payment 
of  these  expenses  to  be  levied  on  the 
particular  parishoners,  had  ordered  the  pay- 
ment out  of  the  public  purse ;  the  founda- 
tion and  endowment  would  surely  then  have 

been  their  acts:  but  what  difference 
105      can  it  produce,  *if  instead  of  ordering 

the  parish  collector  to  pay  the  money 
to  the  treasurer,  and  him  again  to  the  min- 
ister, they  adopt  the  shorter  method  of 
making  the  collector  pay  it  immediately 
to  the  minister.  Our  own  country  fur- 
nishes a  decisive  refutation  of  this  notion. 
The  college  of  William  and  Mary  is  endowed 
with  duties  on  skins,  furs,  liquors,  tobac- 
cos, paid  by  the  exporters  and  importers, 
though  given  by  the  legislature.  Yet  was 
it  never  supposed,  that  that  college  was 
founded  or  endowed  by  the  exporters  or 
importers  of  these  commodities.  As  little 
then  can  the  parishoners,  though  the 
parochial  taxes  be  assessed  on  them,  t>e 
called  the  founders  and  endowers  of  our 
churches.  The  truth  is,  the  parish  is 
erected,  the  church  and  its  soil  given,  and 
also  the  endowment,  by  the  legislature,  or 
in  other  words  by  the  community  whom 
they  represent.  Now  that  is  a  civil,  not  an 
ecclesiastical  body.  The  churches  are 
therefore  of  lay  foundation.  Again,  if  we 
consider  the  community,  as  made  up  of 
King  and  People,  the  King  will  then  be 
the  patron  of  our  churches,  it  being  a 
known  branch  of  the  royal  prerogative, 
that  where  the  King  and  his  subjects  are 
joint  founders,  the  rights  of  patronage  vest 
in  the  King.  1  Bl.  481.  Or  if  we  consider  it 
in  a  constitutional  point  of  view,  the  same 
consequence  will  be  evolved.  For  where- 
ever  an  act  of  Parliament  or  of  Assembly 
erects  a  new  office,  without  prescribing  the 
particular  mode  of  appointing  the  officer, 
it  belongs  to  the  King  to  make  the  appoint- 
ment. And  for  this  reason;  that  posses- 
sing the  executive  power  of  the  laws,  it  is 
his  peculiar  duty  to  see  such  act  carried 
ipto  execution,  which  cannot  be  unless  an 
officer  is  appointed.  1  Bl.  272.  On  this 
principle,  is  almost  every  officer  in  Great 
Britain,  as  well  as  in  Virginia,  appointed 
by  the  crown ;  the  acts  erecting  the  offices, 
never  prescribing  the  mode  of  appointment 
unless  where  they  mean  to  give  it  from  the 
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crown.  If  then  our  acts  of  Assembly, 
erectinsT  cures  of  souls,  and  declaring  that 
they  shall  be  given  to  ecclesiastics  of  a 
certain  sect,  have  not  said  by  whom  the 
nomination  shall  be,  it  will  follow  that 
the  King,  who  is  to  see  the  law  executed, 
must  nominate  persons  for  that  purpose. 
We  have  but  two  acts  relative  to  this  mat- 
ter. The  act  of  1661,  c.  4.  says  that  a 
minister,  producing  to  the  Governor  let- 
ters of  ordination  from  some  bishop  in 
£^ngland,  and  subscribing,  <%c.  the  Gov- 
ernor is  to  induct  him  into  *any  parish 
that  shall  make  presentation  of  him. '  This 
law,  without  doubt,  gave  the  nomination 
to  the  parishoners  collectively,  though  it 
preserved  to  the  crown  the  right  of  dona- 
tion or  actual  investiture.  But  the  im- 
propriety and  inconvenience  of  popular 
elections  of  priests,  and  the  unfitness  of 
the  people  to  judge  of  their  qualifications, 
had  soon  caused  the  vestries  to  usurp  this 
right,  and  even  their  unreadiness  to  choose 
where  the  choice  was  to  be  followed 
106  *by  immediate  assessments  for  main- 
tenance, together  with  the  doubt  at 
what  time  the  King  might  interpose  to 
supply  the  vacancy,  induced  the  necessity 
of  altering"  the  constitution  of  the  churches 
in  this  respect.  In  1748,  therefore,  the  right 
of  nomination  was  restored  to  the  crown, 
except  for  the  first  twelve  months  after  an 
avoidance,  during  which  it  was  given  to 
the  vestrymen  of  the  parish.  Act  1748,  c. 
34.  (old  ed'ns)  s.  7.  'And  whereas  it  is 
doubted  how  long  the  right  of  presentation 
of  a  minister  to  a  parish,  remains  in  the 
vestries  in  this  colony:  for  settling  that 
matter  be  it  enacted,  that  the  sole  right  of 
presentation  shall  be,  and  remain,  in  the 
several  vestries,  for  and  during  the  term 
of  twelve  months  next  after  a  vacancy  shall 
happen  in  their  respective  parishes.'  But 
perhaps  it  may  be  thought  that  the  right 
of  choosing,  given  by  this  act  to  the  ves- 
tries in  the  first  instance,  is  another  mark 
of  foundership;  and  if  they  are  founders, 
of  course  they  are  visitors.  This  must  be 
answered  by  distinguishing  between  the  act 
of  nomination,  which  is  given  them  for  a 
twelve  month,  and  of  donation  or  induc- 
tion, which  is  reserved  to  the  crown,  and 
is  better  expressed  by  the  word  investi- 
ture. Nomination  is  defined  by  Cowell  to 
be  'a  power  to  appoint  a  clerk  to  a  patron 
of  a  benefice.'  And  he  says  the  word  in- 
vest, signifies  to  give  possession.  Others,' 
says  he,  'define  it  thus,  investitura  est  in 
suum  jus  alicujus  introductio,  a  giving 
livery  of  seisin  or  possession.'  This,  in 
donative  churches,  is  effected  by  the  single 
deed  of  donation,  without  other  ceremony. 
Donatives  are  given  and  fully  possessed  by 
the  sing'le  donation  of  the  patron  in  writ- 
ing, without  presentation,  institution,  or 
induction.'  Gibs.  819;  1  Burn.  £^ccl.  L. 
154,  And  in  collatives  and  presentatives  it 
is  affected  by  induction.  'Induction  is,  by 
the  canon  law,  called  corporal  possession, 
and  is  compared  in  the  books  of  common 
law  to  livery  and  seisin,  by  which  posses- 
sion is  given    to   temporal  estates.'     Gibs. 


814;  1  Bum.  Eccl.  L,.  157.  So  that  the 
right  given  the  vestry  is  barely  to  name 
:  for  one  twelve  month,  whereas  the  crown 
'  is,  on  that  nomination,  to  make  the  deed 
;  of  donation,  or  give  corporal  possession. 
The  act  indeed  for  nomination,  uses  the 
word  presentation ;  the  sense  of  which,  as 
used  in  the  ecclesiastical  law,  is  to  present 
to  a  bishop,  and  is  in  its  nature  and  effect 
very  different  from  nomination ;  and  for 
donation,  it  uses  the  word  induction,  which 
has  indeed  the  same  meaning  of  deliver- 
ing actual  possession,  only  that  it  is 
usually  applied  to  the  delivery  of  a  different 
kind  of  church.  However  our  legislators 
of  1661,  were  not  critics  in  the  language  of 
the  law;  and  it  matters  not,  since  they 
have  plainly  enough  signified  what  they 
meant.  These  rights  of  nomination  and 
investiture  are  generally  indeed  in  the  same 

person,  and  are  both  exercised  by  one 
107      ^and  the  same   act.     Thus  when  in  a 

donative,  a  patron  makes  a  deed  of 
donation,  it  is  a  nomination  as  well  as  an 
investiture.  But  they  may  be  separated; 
as  happens  when  the  patron  grants  away 
the  next  avoidance.  There  the  grantee  has 
only  the  right  of  nominating;  but  the 
grantor  or  patron  is  to  invest.  For  says 
Gibs.  794,  'the  right  of  nomination  may 
be  in  one  person,  and  the  right  of  presen- 
tation in  another.  And  this  is  where  he 
who  was  seized  of  the  advowson  doth  grant 
unto  another  and  his  heirs,  that  as  often 
as  the  church  becomes  void,  the  grantee  and 
his  heirs  shall  nominate  to  the  grantor  and 
his  heirs;  who  shall  be  bound  to  present 
accordingly.  In  such  case  it  was  agreed 
by  the  whole  court  in  the  case  of  Shirley 
and  Underbill,  Mod.  894,  that  the  nomina- 
tion is  the  substance  of  the  advowson,  and 
the  presentation  no  more  than  a  ministerial 
interest.'  1  Burn.  Eccl.  L.  122.  Now  this 
is  precisely  the  case  between  our  vestries 
and  the  crown  under  the  act  of  Assembly. 
The  King  being  considered  as  the  founder 
and  patron  of  the  church,  if  nothing  had 
been  said,  would  have  possessed  both  rights 
of  nomination  and  investiture.  But  the 
acts  give  the  vestries,  for  one  twelve 
month,  the  right  of  nominating  to  the 
Governor,  the  person  whom  he  is  to  induct 
or  invest  with  possession.  It  is  similar  to 
the  case  of  sheriffs  and  inspectors,  who  are 
nominated  by  the  court,  but  commissioned 
or  invested  with  their  office  by  the  Gov- 
ernor. So  in  the  case  of  a  clerk,  it  is  not 
the  nomination  by  the  vestry,  but  the 
Governor's  investiture  which  puts  him  into 
possession,  and  entitles  him  to  the  tempo- 
ralities of  his  cure.  So  that  while  the  act 
takes  from  the  King,  pro  tempore,  and 
transfers  to  the  vestry,  the  right  of  nomi- 
nation, which  was  one  of  the  rights  inci- 
dent to  his  patronage,  it  leaves  him  the 
ensigns  of  that  right,  to  wit,  investiture. 
And  still  the  estate  in  law  which  was  in 
the  King,  is  made  to  pass  from  him  by  his 
act  of  investiture,  and  not  from  the  vestry 
by  their  nomination.  So  that  like  the  case 
before  cited  of  the  grant  of  a  next  avoid- 
ance, though    the    nomination    be    in    the 
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grantee,  yet  the  presentation  to  the  bishop, 
if  it  be  presentative,  or  the  deed  of  dona- 
tion, if  it  be  donative,  must  be  by  the  pa- 
tron. He  still  continues  the  patron,  and  he, 
not  the  grantee,  possesses  the  right  of  vis- 
itation. Thus  then  it  may  be  stated  in 
fewer  words.  The  King  is  the  patron  of 
all  our  churches.  The  rights  of  patronage 
are  1st.  Nomination.  2nd.  Investiture. 
3rd.  Visitation.  Only  one  of  these  rights, 
viz.  nomination,  was  taken  away,  and  that 
but  for  a  limited  time.  The  other  two,  of 
investiture  and  visitation,  were  not  touched, 
and  consequently  still  remain  in  him. 

We  may  safely,  therefore,  conclude  that 
our  churches  are  donatives,  because  they 
wear  the  three  characteristics  of  dona- 
108  tives.  *!.  They  are  of  lay  founda- 
tion. 2.  They  are  not  subject  to 
presentation  to  a  bishop.  3.  They  lie  in 
the  gift  of  the  patron.  That  patron  is  the 
King,  and  though  one  right  of  patronage, 
viz.  nomination,  is  taken  away  pro  tem- 
pore, ^et  the  others,  of  investiture  and 
visitation,  still  remain  in  him.  The  latter 
is  the  power  now  called  into  exercise; 
and  his  majesty  having  never  been  pleased 
to  appoint  commissioners  for  that  purpose, 
it  is  to  be  exercised  by  his  Chancellor  here ; 
that  is  by  the  members  of  this  honorable 
court  who  possess  the  powers  of  the  Chan- 
cellor: not  indeed  sitting  on  this  bench  as 
a  court  of  chancery,  but  as  a  court  of  visi- 
tation at  any  other  time  or  place,  at  which 
you  shall  think  proper  to  call  the  incum- 
bent before  you. 

Colonel  Bland,  who  came  to  the  bar  as 
a  volunteer  in  this  cause,  also  admitted  the 
ecclesiastical  jurisdiction  of  the  court,  but 
denied,  that  that  gave  them  cognisance  of 
this  matter.  He  denied  that  our  churches 
were  either  donative,  presentative  or  colla- 
tive,  but  urged  they  were  sui  generis,  of  a 
constitution  peculiar  to  themselves,  and 
not  resembling  any  before  known  to  the 
law.  The  result  of  this  peculiarity  he 
contended  to  be,  that  the  right  of  visitation 
was  in  the  vestries. 

John  Randolph,  Attorney  General,  for 
the  defendant,  confined  himself  entirely  to 
the  answering  Mr.  Wythe,  as  the  other 
gentlemen  had  declared  against  the  juris- 
diction of  the  court  in  this  particular  case, 
and  so  far  were  in  favor  of  his  client.  But 
he  contended  further  that  this  court  had 
not  a  general  ecclesiastical  jurisdiction. 
The  scope  of  his  argument  was,  that  the 
legislature  meant  only  to  give  them  juris- 
diction   in    testamentary*   matters,    which 


♦Tills  could  liardly  be.  because  by  the  act  of  1861. 
c.  64.  the  county  courts  were  empowered  to  ffrant 
probate  of  wills,  and  administration  of  estates.  So 
that  at  the  time  of  GTlvinff  this  power  to  the  Oeneral 
court,  they  less  wanted  this  branch  of  ecclesiasti- 
cal Judicature  than  any  other.  Affain,  this  ecclesi- 
astical jurisdiction  was  sriveu  to  the  General  court 
by  the  act  1705,  c.  19.  Now,  thousrh  as  members  of 
the  lefiTislatnre,  they  had  passed  that  law  in  1705, 
they  were  so  far  from  meaning  thereby  to  srive 
themselves  this  particular  branch  of  ecclesiastical 
Jurisdiction,  that  in  1711.  they  passed  another  act 


are  of  ecclesiastical  cognisance  in  Bngland ;. 
this  being  the  only  branch  of  that  jurisdic- 
tion of  which  they  then  stood  in  need,  and 
by  no  means  to  extend  their  cognisance  to> 
every  other  branch  of  that  law. 

The  court  adjudged  that  they  possessed 
ecclesiastical  jurisdiction  in  general,  and 
that  as  an  ecclesiastical  court  they  might 
proceed  to  censure  or  deprive  the  defendant, 
if  there  should  be  sufficient  cause.  But  on 
the  importunity  of  the  Attorney  General, 
a  re-hearing  was  granted. 


109       *Robin  et  af.  v.  Hardaway,  et  al. 

April.  1772. 

Indians— Statate  of  1 68a— When  Repealed.— The  stat- 
ute of  1882,  ch.  1  which  made  slaves  of  all  Indian 
servants  imported  by  sea  or  land,  and  of  all  In- 
dians sold  as  slaves  by  other  Indians  trafflcinff  in 
this  state  was  repealed  by  the  act  of  1706. 

These,  were  several  actions  of  trespass, 
assault  and  battery,  brought  by  the  plain- 
tiifs  against  persona  who  held  them  in 
slavery,  to  try  their  titles  to  freedoms. 
They  were  descendants  of  Indian  women 
brought  into  this  country  by  traders,  at 
several  times,  between  the  years  1682  and 
1748,  and  by  them  sold  as  slaves  under  an 
act  of  Assembly  made  in  1682.  The  ques- 
tion therefore  was,  when  that  act  was  re- 
pealed, and  whether  it  ever  was? 

Mason,  for  the  plaintiffs,  first  premised 
an  historical  state  of  the  several  acts  of 
Assembly,  which  had  been  made  on  the 
subject  of  Indians,  with  their  causes  and 
effect. 

1662,  c.  136.  Purvis.  96.  The  first  he 
took  notice  of  was,  an  act  made  in  the 
3'^ear  1662,  entitled  ^acts  concerning  the 
Indians.'  Reciting  that  the  discontents 
and  fears  of  the  English  and  Indians  pro- 
ceeded, chiefly,  from  the  wrongs  done  the 
Indians  by  the  English,  which  brought  on 
acts  of  revenge,  and,  in  the  end,  a  general 
disturbance  of  the  peace,  and  then  enact- 
ing, among  other  things,  that  the  proper- 
ties of  the  Indians  should  be  confirmed  to 
them,  and  their  persons  so  secured,  that 
whoever  should  take  by  fraud  or  force  their 
goods,  or  injure  their  persons,  should  make 
such  satisfaction  and  suffer  such  punish- 
ment, as  if  the  wrong  had  been  done  to 
an  Englishman.  And  after  many  other 
provisions  in  their  favor,  it  enacts,  4hat 
what  Englishman,  trader,  or  other,  shall 
bring  in  any  Indians  as  servants,  and  shall 
assign  them  over  to  any  other,  shall  not 
sell  them  for  slaves,  nor  for  any  other 
time  than  English  of  the  like  ages  should 
serve  by  act  of  A8sembl3",'  which  by  the 
98th  act  of  the  same  session,  was  till 
twenty-four  years  of  age,  if  under  sixteen^ 
and  if  more  than  sixteen,  then  five  years 
and  no  longer.  This  law  he  considers 
from  the  nature   of    its    provisions   to    be» 


for  this  purpose  particularly,  on  a  supposition, 
doubtless,  that  they  had  it  not  before.  See  the  act 
1711  c.  2.-Edition  1829. 
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what  indeed  it  calls  itself,  a  treaty  of 
peace  made  by  one  free  people  with  an- 
other; and,  as  a  proof,  that  our  Assembly 
then  considered  themselves  as  having  no 
rights  over  the  Indians.  Nor  does  the 
clanse,  limiting  the  time  of  .their  servitude, 
prove  the  contrary ;  for  having,  by  the  pre  ■ 
ceding  parts  of  the  act,  put  them  on  a 
footing  with  Englishmen,  as  to  other 
wrongs  done  their  persons  or  properties,  it 
proceeds  in  the  article  of  servitude  also,  to 
put  them  into  an  equal  state. 

1665,  c.  8.  Purv.  134.  entitled  *an  act  con- 
cerning the  Indians'  takes  from  the  Indians 
and  lodges  in  the  Governor  of  Virginia,  the 
power  of  electing  their  Warowance,  or  chief 
commander.  This  was  the  first  act  of  sov- 
ereignty   assumed   by  ,the  Assembly, 

110      and  the    ^consequence    was    a    war, 
which    appears  to  have  ensued    from 
the  recital  of  the  act  ot 

1666,  c.  1.  Purv.  140.  entitled  *an  act  for 
a  cessation,'  which  says,  the  communication 
between  Virginia  and  Carolina  was  cut  off 
by  a  war  with  the  Indians. 

1666,  c.  8.  entitled  *an  act  concerning 
Indians,'  made  at  the  same  session,  was 
never  printed,  nor  is  now  to  be 'found  in 
the  rolls  of  the  house  of  Burgesses;  but  its 
purport  was,  to  make  it  death  for  any  In- 
dian to  come  into  Henrico  county,  as 
appears  by  the  act  of 

1671,  c.  5.  Purv.  174.  entitled  *an  act  re- 
pealing the  act  making  it  death  for  Indians 
coming  into  Henrico  county.'  And  though 
this  act  dues  not  describe  the  one  it  repeals 
bj  its  date  or  chapter,  yet  Purvis,  who 
complied  about  the  year  1682,  when  the  law 
of  1666,  c.  8.  was  probably  extant,  notes 
this  to  have  been  the  law  repealed  by  1671, 
c.  5. 

1670,  c.  12.  Purv.  172.  *an  act  concerning 
who  shall  be  slaves.'  The  words  of  it  are, 
'whereas  some  disputes  have  arisen  whether 
Indians  taken  in  war  by  any  other  nation, 
and  by  that  nation  that  takes  them  sold  to 
the  English,  are  servants  for  life  or  term 
of  years ;  it  is  resolved  and  enacted,  that 
all  servants  not  being  Christians,  imported 
into  this  country  by  shipping,  shall  be 
slaves  for  their  life  time,  but  what  shall 
come  by  land  shall  serve,  if  boys  and  girls, 
until  thirty  years  of  age,  if  men  and 
women,  twelve  years  and  no  longer.' 

1675-6,  c.  2.  entitled  *an  act  prohibiting 
trade  witK  Indians,'  recites  that  they  were 
then  engaged  4n  a  most  chargeable  and 
dangerous  war'  with  the  Indians,  so  that 
the  fire  kindled  by  the  act  of  1665,  and 
other  acts  of  usurped  power  was  not  yet  ex- 
tinguished. This  act  of  1675-6,  c.  2.  was 
never  printed,  but  is  still  extant  among 
the  rolls  of  the  house  of  Burgesses. 

1676,  c.  The  Indian  slaves  when  taken 

But  this  as  well  as  the  other  laws  of  that 
session  were  made  by  the  command  and 
compulsion  of  the  rebel  Bacon,  who  obliged 
the  assembly  to  declare  war  against  the  In- 
dians, and  to  appoint  him  general  of  their 
forces.  All  these  laws,  however,  were  re- 
pealed at  the  next  session  by  the  act  of 


1676-7,  c.  4.  Purv.  198.  entitled  *an  act  de- 
claring all  the  acts,  orders  or  proceedings 
of  a  grand  Assembly,  held  at  James  City  in 
the  month  of  June  1676,  void  ^null  and  re- 
pealed.' 

He  then  produces  a  *  *  *  of  the  As- 
sembly from  their  rolls  of  February  20, 
1676-7,  who  state  it  as  a  reason  why  they 
had  declined  entering  into  a  war  with 
111  all  the  Indians,  that  *only  about 
twenty  of  them  had  aggressed,  and 
that  it  was -wrong  for  the  offence  of  a  few 
to  involve  whole  nations  in  war.  And  the 
use  he  makes  of  these  several  acts  is  to 
shew  that  the  war,  to  effectuate  which  the 
subsequent  acts  were  made,  was  unjust  on 
our  part;  that  we  were  the  aggressors,  as 
the  Assembly  themselves  confess;  and 
have  no  other  excuse  for  it  but  the  com- 
pulsion of  Bacon.  During  the  course  of 
this  war  was  made  the  act   of 

1679,  c.  1,  Purv.  229.  entitled  *an  act  for 
the  defence  of  the  country  against  the  in- 
cursions of  the  Indian  enemy. '  Which  after 
enacting  that  every  forty  titheables  should 
set  forth  one  man  and  horse  completely 
armed ;  that  these  should  form  a  standing 
army  to  proceed  on  duty,  and  other  things, 
has  these  words ;  'And  for  the  better  encour- 
agement, and  more  orderly  government  of 
the  souldiers,  that  what  Indian  prisoners 
or  plunders  shall  be  taken  in  war,  shall  be 
free  purchase  to  the  souldier  taking  the 
same.'  In  justification  of  this  act,  perhaps 
it  will  be  said,  the  law  of  nature  allows  us 
to  make  slaves  of  captives  in  war :  but  that 
was  in  the  opinion  of  heathens  only. 
Grotius,  Puffendorf,  and  all  the  Christian 
writers  on  that  subject,  say,  that  to  justify 
such  a  measure,  the  war  must  have  been 
just;  whereas  the  present  one  was  con- 
fessedly not  so. 

1680,  c.  4.  Purv.  257.  *An  act  for  continu- 
ation of  the  several  fortifications  and  gar- 
risons at  the  heads  of  the  four  great  rivers,' 
repeals  a  part  of  the  art  of  1679,  to  wit, 
the  clause  directing  that  every  forty  tithe- 
ables should  set  forth  a  soldier,  and  the 
number  of  soldiers  to  twenty  for  every 
fort. 

1682,  c.  1.  Purv.  282.  *An  act  to  repeal  a 
former  law,  making  Indians  and  others 
free,'  is  the  law  on  which  the  defendants 
rely  for  their  title.  It  recites  and  repeals 
the  act  of  1670,  which  made  temporary  serv- 
ants only  of  Indians  taken  in  war  by 
other  Indians,  our  neighbors  and  confeder- 
ates, as  this  act  calls  them,  and  sold  to  the 
English;  and  then  enacts  that  *  all  serv- 
ants except  Turks  and  Moors,  whilst  in 
amity  with  his  Majesty,  which  from  and 
after  the  publication  of  this  act,  shall  be 
brought  or  imported  into  this  country, 
either  by  sea  or  land,  whether  Negroes, 
Moors,  Mulattoes,  or  Indians,  who,  and 
whose  parents  and  native  country  were  not 
Christians,  at  the  time  of  the  first  pur- 
chase of  such  servants  by  some  Christian, 
although  afterwards  and  before  such  their 
importation  and  bringing  into  this  country, 
they  shall  be  converted  to  the  Chrsitian 
faith,    and   all    Indians    which    shall  here- 
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after  be  sold  by  our  neighboring  Indians, 
or  any  other  trafficking  with  us  and  for 
slaves,  are  hereby  adjudged,  deemed  and 
taken,  and  shall  be  adjudged,  deemed  and 
taken  to  be  slaves.'  This  act  by  making 
slaves  of  the  Indians  taken  in  war, 
and  sold  by  our  friendly  Indians,  who 
112  *  by  the  act  of  1670,  were  only  tempo- 
rary servants,  put  such  friendly  In- 
dians, as  to  their  captures,-  on  a  footing 
with  our  own  soldiers,  whose  captives  were 
slaves  by  the  act  of  1679. 

1682,  c.  7.  *An  act  for  disbandintr  the 
present  souldiers  in  garrison  in  the  forts 
at  the  heads  of  the  several  rivers:  as  also 
for  the  raising  of  other  forces  in  their 
stead,'  repeals  the  act  of  1680;  recites  that 
there  was  now  a  peace  with  some  of  the 
Indians,  and  therefore  reduces  the  num- 
ber of  forces,  but  shews  the  war  continued 
as  to  others,  by  keeping  up  a  part  of  the 
forces,  and  directing  their  proceedings  on 
the  approach  of  the  enemy. 

1684,  c.  7.  Rolls  of  house  of  Burgesses. 
*An  act  for  the  better  defence  of  the  coun- 
try,' expressly  repeals  the  acts  of  1679, 
1680,  and  1682,  c.  7,  provides  other  troops 
for  protecting  the  frontiers,  and  re-enacts 
nothing  derogatory  of  the  rights  of  free- 
dom.    Then  comes  the  act  of 

1686,  c.  9.  Rolls  of  the  house  of  Burgesses. 
*An  act  repealing  the  seventh  act  of  As- 
sembly made  at  James  City,  the  16th  day 
of  April,  1684. '  Which  after  repealing  the 
said  act,  enacts  that  *the  souldiers  settled 
by  the  said  law  at  the  heads  of  the  four 
great  rivers  shall  be  disbanded,'  and  says 
no  more.  So  that  while  it  takes  away  the 
repealing  act  of  1684,  it  shews  it  does  not 
intend  to  re-establish  the  acts  of  1679,  1680, 
and  1682,  c.  7.  by  re-enacting  matter  con- 
tradictory to  them.  Consequently  that 
clause  of  the  act  of  1679,  which  made  *the 
Indians  taken  in  war,  free  purchase  to  the 
souldiers  taking  the  same,'  was  still  under 
repeal.  Indeed  it  could  not  be  otherwise, 
because  there  being  now  no  soldiers  to  take 
them,  no  Indians  could  come  within  the 
description. 

1691,  c.  9.  Rolls  of  the  house  of  Burgesses. 
'An  act  for  a  free  trade  with  Indians.' 
This  enacts  'that  all  former  clauses  of 
former  acts  of  Assembly,  limiting,  re- 
straining, and  prohibiting  trade  with  In- 
dians be,  and  stand  hereby  repealed,  and 
they  are  hereby  repealed;  and  that  from 
henceforth  there  be  a  free  and  open  trade 
for  all  persons,  at  all  times,  and  at  all 
places,  with  all  Indians  whatsoever.' 

1705,  c.  49.  Collection  of  law  in  1733, 
p.  218.  'An  act  concerning  servants 
and    slaves,'    enacts    'that     all     servants* 


•Tbe  act  of  1T48,  c.  14.  Revlsal  of  1748.  pa.  286.  in- 
stead of  the  words  'all  servants  Imported,'  substi- 
tutes 'all  persons  who  have  been  or  shall  be 
imported;'  an  alteration  of  few  words  indeed,  but 
of  most  extensive  barbarity.  It  has  subjected  to 
slavery  the  free  inhabitants  of  the  two  continents 
of  Asia  and  Africa  (except  of  the  small  parts  of  them 
inhabited  by  Turks  and  Moors  in  amity  with  Ensr- 
land)  and  also  the  Aborigines  of  North  and  South 


113 


imported  *and  brought  into  this 
country  by  sea  or  land,  who  were  not 
Christians  in  their  native  country,  (except 
Turks  and  Moors  in  amity  with  her  Maj- 
esty, and  others  that  can  make  due  proof 
of  their  being  free  in  England,  or  any 
other  Christian  country,  before  they  were 
shipped,  in  order  to  transportation  hither) 
shall  be  accounted  and  be  slaves,  and  as 
such,  be  here  bought  and  sold,  notwith- 
standing a  conversion  to  Christianity  after- 
wards.' And  it  repeals  all  other  acts  so  far 
'as  they  relate  to  servants  and  slaves,  or  to 
any  matter  or  thing  whatsoever,  within 
the  purview  of  this  act.' 

Having  thus  premised  the  several  acts  of 
Assembly,  so  far  as  they  threw  light  on 
this  subject,  or  on  one  another,  he  observed, 
that  but  four  of  them  have  imposed  servi- 
tude or  slavery «on  Indians;  to  wit, 

1662,  which  makes  temporary  servants  of 
those  brought  in  as  servants  by  Traders. 
This  was  never  repealed  till  1705. 

1670,  which  makes  temporary  servants  of 
those  taken  in  war  by  our  friendly  Indians. 
This  was  expressly  repealed  by  the  act  of 
1682,  c.  1. 

1679,  which  makes  slaves  of  those  taken 
in  war  by.our  soldiers.  This  was  expressly 
repealed  by  the  act  of  1684.     And 

1682,  c.  1.  which  made  slaves  of  all  Indian 
servants  imported  by  sea  or  land,  and  of 
ail  Indians  sold  as  slaves  by  other  Indians 
trafficking  with  us.  This  is  the  act  on 
which  the  defendants  rely,  supposing  it  to 
have  been  in  force  when  the  ancestors  of 
the  plaintiffs  were  brought  into  this  coun- 
tr3»^.  But  on  the  contrary  he  proposed  to 
prove, 

I.  That  it  was  originally  void  in  itself, 
because  it  was  contrary  to  natural  right. 

II.  That  it  was  virtually  repealed  by  the 
act  of  1684.     If  not,  yet, 

III.  It  was  virtually  repealed  by  the  act 
of  1691.     And  if  by  neither  of    these,  then, 

IV.  It  was  actually  repealed  in  1705. 

I.  He  observed  that  we  came  to  this  new 
world,  not  called  by  the  invitations,  nor 
provoked  by  the  injuries  of  its  inhabitants. 
That  by  force  we  dispossessed  them  of  the 
wilds  they  had  inhabited  from  the  creation 
of  the  world;  which  was  carrying  far 
enough  our  violation  of  their  rights.  That 
we  did  not  therefore  prAend,  in  the  gen- 
eral, to  reduce  their  persons  under  our  do- 
minion. Of  some  of  them  indeed  we 
accepted  the    subjection ;    but    this    was    a 

civil  union  of  the  one  state  with  the 
114      other,    not    a    domestic   and  *servile 

submission  of  individuals  to  individ- 
uals. Accordingly,  the  freedom  of  the  con- 
federate or   united   states   was  secured  by 


America,  unless  Mason's  observation  on  the  word 
'shipped,'  shall  be  thoasrht  to  avail  them.  It  even 
makes  slaves  of  the  Jews  who  shall  come  from 
those  countries,  on  whose  religion  ours  Is  engrafted, 
and  so  far  as  it  ffoes,  supposes  it  to  be  founded  on 
perfect  verity.  Nay,  it  extends  not  only  to  such  of 
those  persons  as  should  come  here  after  the  act,  but 
also  to  those  who  had  come  before,  and  mtffht  then 
be  livinar  here  in  a  state  of  freedom.--Edition  1829. 
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solemn  treaties.  This  is  the  case  of  our 
tributary  and  friendly  Indians,  whose 
liberty  could  not  be  invaded  by  any  act 
of  Assembly,  without  committing  so  funda- 
mental a  violation  of  these  treaties,  as 
would  dissolve  the  union  or  confederacy, 
and  restore  them  again  to  their  natural 
Independence.  As  little  could  the  wars  we 
waged  against  others  of  them,  justify  the 
reducing  the  captives  to  slavery.  Because 
all  such  wars,  whether  we  or  they  com- 
menced hostilities,  were  just  on  their  part, 
entered  into  pro  aris  et  focis,  to  defend 
from  the  invasion  and  encroachments  of 
hostile  strangers,  that  native  soil  in  which 
the  God  who  made  had  planted  their 
fathers,  and  said  to  them,  fover  this  thou 
Shalt  have  dominion.'*  So  that  if  we  apply 
these  acts  of  our  legislature  to  the  captives 
from  hostile  tribes  of  Indians,  they  cannot 
be  justified  on  the  rights  of  war ;  if  to  those 
in  amity  with  us,  they  are  infractions  of 
the  federal  as  well  as  natural  rights  of 
those  people.  No  instance  can  be  produced 
where  even  heathens  have  imposed  slavery 
on  a  free  people,  in  peace  with  them.  The 
Indians  of  every  denomination  were  free, 
and  independent  of  us ;  they  were  not  sub- 
ject to  our  empire ;  not  represented  in  our 
legislature ;  they  derived  no  protection  from 
oar  laws,  nor  could  be  subjected  to  their 
bonds.  If  natural  right,  independence, 
defect  of  representation,  and  disavowal  of 
protection,  are  not  sufficient  to  keep  them 
from  the  coercion  of  our  laws,  on  what 
other  principles  can  we  justify  our  opposi- 
tion to  some  late  acts  of  power  exercised 
over  us  by  the  British  legislature?  Yet 
they  only  pretended  to  impose  on  us  a 
paltry  tax  in  money ;  we  on  our  free  neigh- 
bors, the  yoke  of  perpetual  slavery.  Now 
all  acts  of  legislature  apparently  contrary 
to  natural  right  and  justice,  are,  in  our 
laws,  and  must  be  in  the  nature  of  things, 
considered  as  void.  The  laws  of  nature 
are  the  laws  of  God ;  whose  authority  can 
be  stiperseded  by  no  power  on  earth.  A 
legislature  must  not  obstruct  our  obedience 
to  him  from  whose  punishments  they  can- 
not protect  us.  All  human  constitutions 
which  contradict  his  laws,  we  are  in  con- 
science bound  to  disobey.  Such  have  been 
the  adjudications  of  our  courts  of  justice. 
And  cited  8  Co.  118.  a.  Bonham's  case. 
Hob.  87;  7  Co.  14.  a.  Calvin's  case.  And 
so  he  concluded  the  act  of  1782,  originally 
void,  because  contrary  to  natural  right  and 
justice. 

II.  But  if  this  law  had  possessed  any 
original  validity,  it  would  have  been  re- 
pealed, or,  which  is  the  same  in  effect, 
rendered   useless   by   the  act  of  1684.     The 

describing  words  of  the  act  of 
115      *1682,  are,  *  servants  hereafter  brought 

or  imported  by  sea  or  land,  whether 
Negroes,  Moors,  Mulattoes,  or  Indians,  and 
all  Indians  which  shall  hereafter  be  sold 
by  our  neighbor  Indians,  or  any  other 
trafficking  with  us,  as  and  for  slaves.*  To 
come  within  this  description,  then,  they 
must  be  servants  at  the  time  they   are   im- 


ported or  sold  by  our  neighboring  Indians 
as  slaves.  Now  servants  they  could  not  be 
in  their  own  country,  for  it  is  notorious 
there  is  no  such  thing  as  servitude  known 
among  any  of  the  Indian  tribes.  Even 
their  captives  in  war,  they  either  adopt 
into  their  families  to  supply  the  place  and 
represent  the  person  of  some  relation  lost 
in,  the  war,  or  make  them  free  members  of 
their  country,  or  kill  them.  As  little  could 
they  be  servants  among  our  southern  neigh- 
bors of  Carolina ;  for  till  the  year  1715, 
they  had  no  slave  law  there,  nor  yet  in 
Maryland. 

And  since  they  could  come  to  us  no  other 
way,  it  is  plain  they  could  not  be  servants 
at  the  time  of  their  coming.  Nor  must  it 
be  supposed  the  legislature,  by  the  other 
of  the  alternative  descriptions,  ^sold  as 
slaves,'  intended  to  create  a  servitude  which 
did  not  exist  before;  for  by  these  words 
they  mean  to  include  only  those  who  may 
be  legally  so  sold.  We  cannot  suppose  they 
intended  to  give  their  sanction  to  the  sale 
of  an  Indian  as  a  slave,  whom  the  person 
selling  had  no  authority  so  to  sell.  It  was 
a  daring  act  of  injustice,  worse  than  mur- 
der, in  the  vendor;  can  we  believe  the  leg- 
islature meant  to  become  his  accomplices? 
The  question  then  is,  who  were  those  In- 
dians who  might  be  legally  sold  as  slaves? 
For  they  are  the  persons  whose  slavery  is 
confirmed  by  this  act.  The  answer  is. 
Those  who  were  or  should  be  taken  under 
the  act  of  *1679,  the  only  act  which  had 
given  any  person  authority  to  sell  Indians 
as  slaves,  and  therefore  the  only  sales  the 
act  of  1682  meant  to  confirm.  If  there  be 
any  doubt  of  this,  the  preamble  of  1682, 
will  confirm  it.  It  consists  of  three  mem- 
bers; the   1st.  recites   the  act  of  1670;  the 

2nd.  shews  in  what  manner  it  bore 
116      on  the  ^purchasers  of  Negroes,  Moors 

and  Mulattoes;  the  3rd.  member  of 
the  preamble  shews  how  it  affected  the 
purchasers  of  the  Indians  described  in  the 
same  act  1679,  and  then  goes  on  to  enact. 
So  that  the  preamble  proposes  the  subject 
of  the  act,  to  wit,  Negroes,  Moors,  Mulat- 
toes, and  the   Indians  of    tl679,    and   does 


«Geii.  1. 18.-Edltion  18S9. 


*It  seems  however,  clear,  this  act  intended  to  take 
in  as  well  tbose  described  in  the  act  of  1070,  to  wit, 
Indians  taken  and  sold  by  oar  friendly  Indians/  as 
those  of  the  act  of  1679,  who  were  the  captives  of 
oar  own  soldiers.  Or  else  the  act  of  1883,  woald  have 
done  nothinsr;  for  those  ander  1979,  were  slaves  with- 
oat  it.  However,  it  is  as  plain,  that  while  the  former 
branch  of  the  description  applies  to  those  only 
who  were  servants  before  their  cominsr  here,  the 
latter  is  confined  to  those  who  were  servants  ander 
the  act  of  1870.  whom  it  makes  slaves  instead  of  serv- 
ants. So  that  the  Indians  broaffht  in  by  oar  traders, 
and  sold  as  servants  under  the  act  of  168S.  are  still 
out  of  that  of  1682,  whose  basis  is  purely  those  of  1670 
and  1679;  or  their  state  after  1684,  may  be  thus  ex- 
pressed. The  act  of  1668,  had  neyer  been  touched. 
That  of  1670,  had  indeed  been  demolished  by  that 
of  1662.  but  a  new  edifice  raised  on  its  ruins.  That 
of  1079,  was  expressly  repealed  by  that  of  1684.— 
Edition  1829. 

tThese  arguments  are  so  contradictory,  that  I  can 
hardly  suppose  the  plaintifif's  counsel  so  used  them: 
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therefore  restrain  the  generality  of  the  en- 
acting clause,  if  the  expressions  of  that 
should  be  thought  to  take  in  any  others. 
This  construction  of  the  act  is  well 
grounded  and  just,  whereas  any  other 
would  be  most  unjust :  and  it  is  a  rule  in 
law  that  wherever  an  act  or  statute  will 
bear  two  constructions,  the  one  of  which 
is  just,  the  other  unjust,  the  former  is  to 
be  adopted.  If  then  none  were  continued 
in  slavery  by  this  act  of  1682,  but  those 
who  might  be  made  slaves  by  that  of  1679, 
the  repeal  of  1679,  by  the  act  of  1684,  was 
in  effect  a  repeal  of  that  of  1682,  because 
it  took  away  the  subject  matter  on  which 
it  was  to  work.  Before  1682,  no  Indian 
could  be  legally  sold  as  a  slave,  unless 
under  the  act  of  1679.  The  sales  under  that 
act,  then,  were  the  only  ones  confirmed  by 
the  act  of  1682.  Consequently  when  those 
sales  are  put  down,  the  act  of  1682,  be- 
comes of  no  use,  unless  to  confirm  those 
made  before  the  repeal.  Or,  still  to  vary 
its  point  of  view,  1679  was  the  basis  of 
1682.  When  that  was  demolished,  the  su- 
perstructure fell  of  course.  Accordingly,  it 
is  notorious  that  it  was  the  universal  opin- 
ion in  this  country,  that  the  law  of  1682, 
was  repealed  in  1684.  Both  bench  and  bar 
were  in  possession  of  that  belief;  the 
latter  advising,  the  former  adjudging  the 
law  to  be  so,  and  under  that  persuasion 
hundreds  of  the  descendants  of  Indians 
have  obtained  their  freedom,  on  actions 
brought  in  this  court.  Nor  was  ever  the 
propriety  of  these  decisions  called  into 
question  till  within  these  four  years.  The 
gentleman  (Colonel  Bland)  who  is  now  of 
counsel  on  the  other  side,  started  the  doubt 
at  the  bar,  on  no  other  foundation,  as  I 
conceive,  than  the  want  of  an  express  re- 
peal. But  it  is  hoped  the  virtual  repeal 
will  answer  the  same  end,  and  that  we 
shall  again  he  permitted  to  return  into  our 
wonted  channel  of  adjudication. 

III.  But  if  it  was  not  repealed  by  the  act 
of  1684,  then  it  was  by  the  act  of  1691, 
which  repealed  *  all  former  clauses  of  former 
acts  of  Assembly,  limiting,  restraining, 
and  prohibiting  trade  with  Indians.'  By 
this  it  was  made  lawful  for  the  Indians  to 
come  into  this  country,  at  any  time,  for  the 
purpose  of  trade.  But  can  we  suppose, 
that  as  soon  as  they  came,  they  should  be 
picked    up  and  sold   as  slaves?    If  so,    this 

fair  faced  act  was  but  a  trap  to  catch 
117      *them,  an  imputation  which  would  do 

indignity  to  any  legislature.  It  is  a 
rule  that  *when  any  power  is  given  by  any 
act  or  statute,  all  incidents  necessary  to 
the  making  it  effectual,  are  also  given.' 
Thus  the  statute  of  Glocester,  c.  5.  giving 
him  in  reversion  an  action  of  waste  against 
his  tenant  for  life  or  years,  has  been 
deemed  to  give  him  authority  to  enter  into 
the  houses  or  lands  letten,  to  see  if  any 
waste  be  done,  without  his  being  subject 
to    an  action  of  trespass  for  such  entry.     2 


yet  do  my  notes,  taken  while  he  was  speakinsr,  con- 
firm them  in  so  many  places,  that  I  can  as  little 
suppose  the  error  in  myself.— Edition  1829. 


Inst.  306.  This  operates  then  so  far  as  an 
implied  repeal  or  alteration  of  the  common 
law,  which  had  given  the  tenant  a  right  to 
bring  such  an  action.  So  in  our  case, 
when  a  law  gives  right  to  the  Indians  to 
come  into  our  country  to  trade,  it  gives 
them  all  incidents  necessary  to  the  exercise 
of  that  right,  as  protection  of  their  persons, 
properties,  &c.  and  consequently  takes 
from  every  other  the  right  of  making  them 
slaves,  and  so  far  implies  a  repeal  of  the 
law  of  1682.  If,  contrary  to  this  rule,  that 
law  continued  still  in  force,  the  Indians 
could  not  come  to  trade  with  us,  and  so  the 
new  law  would  not  produce  its  effect  of 
opening  a  free  trade  with  them.  These 
two  acts  then  being  contradictory,  which 
is  to  prevail?  The  latter  surely.  Under 
the  words  of  the  act  of  1691,  the  question 
may  be  shortly  asked,  whether  that  of 
1682,  which  subjected  Indians  to  slavery 
as  soon  as  they  entered  this  country,  re- 
strained their  trade  or  not?  If  it  did,  it 
was  repealed  by  this  of  1691,  which  said 
that  'all  former  acts  restraining  their 
trade  should  be  repealed.' 

IV.    He    proceeded   to   shew    it    was   re- 
pealed in  1075,  if  it  was   then    subsisting.* 

The  act  of  1705,  c.  49.  describes  the  per- 
sons who  are  thenceforth  to  be  considered 
as  slaves.  But  two  of  the  marks  or  char- 
acters there  required,  do  not  apply  to  any 
Indians.  For  first,  they  are  not  servants, 
that  condition  of  life  being  unknown  to 
them,  as  I  have  before  observed ;  nor  were 
they  ever  shipped;  whereas  the  same  act 
describes  only  such  persons  as  could  not 
make  proof  of  their  being  free  in  some 
Christian  country  before  they  were  shipped 
for  transportation  hither;  plainly  design- 
ing such  foreign  infidels  only  as  are 
brought  hither  by  sea,  and  not  the  free 
Aborigines  of  this  continent,  whose  rights 
we  had  sufficiently  violated  when  we  took 
from  them  their  lands,  without  adding 
further  aggravation  by  enslaving  their  per- 
sons. The  act  having  described  who 
118  should  *be  slaves,  repeals  'all  other 
acts,  so  far  as  they  relate  to  servants 
and  slaves.'  So  that  if  the  act  of  1682, 
related  to  servants  and  slaves,  it  was  hereby 
repealed. 

Colonel  Bland,  for  the  defendants. 

I.  He  insisted  that  the  law  of  1682,  was 
not  void  in  itself.  That  societies  of  men 
could  not  subsist  unless  there  were  a  sub- 
ordination of  one  to  another,  and  that  from 
the  highest  to  the  lowest  degree.  That 
this  was  comformable  with  the  general 
scheme  of  the  Creator,  observable  in  other 
parts  of  his  great  work,  where  no  chasm 
was  to  be  discovered,  but  the  several  links 
run  imperceptibly  into  one  another.  That 
in    this   subordination    the   department    of 


*Here.  he  says,  there  was  a  committee  then  ap- 
pointed, to  revise  and  reduce  into  one  body  all  the 
laws  then  in  force;  and  an  act  to  repeal  all  such  as 
were  not  In  that  revisal.  of  which  the  law  of  i<588, 
was  one.  This  appointment  was  by  the  acts  1699.  c. 
8.  1700,  c.  3.  The  former  has  no  such  repeal! ngr 
clause.    The  latter  I  have  never  seen.— Edition  182». 
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slaves  must  be  filled  by  some,  or  there 
would  be  a  defect  ia  the  scale  of  order. 
That,  accordingly,  Puffendorf,  b.  6.  c.  3. 
s.  10.  proves  it  to  be  founded  on  the  law 
•of  nature.  In  the  earlier  stages  of  social 
•confederacies,  we  find  this  connection  be- 
tween master  and  servant  established.  If 
this  had  been  contrary  to  the  law  of  nature, 
it  could  never  have  been  tolerated '  under 
the  Jewish  theocracy.  Yet  that  it  was  so 
tolerated.  Holy  writ  affords  us  ample  testi- 
mony. In  fact  there  is  no  great  difference 
between  slavery  in  its  absolute  state,  and 
that  species  of  it  called  villeinage,  known 
to  our  common  law.  This  too,  derived  its 
origin  from  the  rights  of  war,  the  ancestors 
of  the  villeins  having  been  originally  cap- 
tives in  war.  So  that  this  is  a  plain  rec- 
ognition of  that  right  by  our  municipal 
law,  under  which,  therefore,  as  well  as 
tinder  the  law  natural,  the  captor  may  hold 
his  prize.  The  laws  of  1679  and  1682,  par- 
ticularly, so  much  complained  of,  were 
founded  on  principles  of  self-defence,  and 
may  be  considered  as  proofs  of  the  humanity 
of  our  ancestors,  who  substituted  this  pun- 
ishment on  the  Indian  captives,  instead  of 
those  cruel  deaths  they  inflicted  on  ours. 
But  certain  it  is,  they  are  much  less  unjust 
than  the  laws  making  staves  of  negroes, 
inhabitants  of  Africa.  They  can  never 
injure  our  properties  or  disturb  our  peace: 
Indians,  were  perpetually  invading  both. 
Yet  IS  no  objection  made  to  the  validity  of 
the  negro  laws  on  account  of  their  injus- 
tice, by  the  counsel  on  the  other  side.  But 
be  denied  that  these  laws,  if  they  were  con- 
tradictory to  natural  justice,  could  therefore 
be  disregarded  by  a  court  of  law,  and  cited 
1  Bl.  91.  to  prove  that  *if  we  could  conceive 
it  possible  for  the  Parliament  to  enact  a 
thing  to  be  don^  which  is  unreasonable, 
there  is  no  court  that  has  power  to  defeat 
the  intent  of  the  legislature,  when  couched 
in  such  evident  and  express  words,  as  leave 
no  doubt  whether  it  was  the  intent  of  the 
legislature  or  no.* 

II.  He  denied  that  the  act  of  1682,  was 
repealed  by  that  of  1684.  He  observed  that 
the  one  of  1679,  was  not  the  sole  ground  of 

this,  but  that  the  act  of  1670,  was  its 
119      principal  foundation.     This  *  was  our 

first  slave  law,  and  bore  on  its  face 
so  glaring  an  absurdity,  to  wit,  the  making 
slaves  of  those  infidels  who  came  by  sea, 
and  only  temporary  servants  of  those  who 
came  by  land,  that  it  was  thought  to  affect 
the  reputation  of  the  legislature,  and  was 
therefore  repealed  by  the  act  of  1682 ;  which 
pat  them  all  on  a  footing.  But  he  said, 
that  before  either  of  the  laws  of  1670  or 
1679,  great  numbers  of  Indian  captives  were 
held  in  slavery,  every  man  thinking  himself 
entitled,  under  the  law  of  nature,  to  his 
captives  in  war.  That  these,  therefore, 
as  well  as  those  under  the  laws  of  1670  and 
1679,  afforded  matter  for  the  operation  of 
the  act  of  1682.     That  also  long  before  this,  * 


*Tlie  first  neffToes  broaffht  into  tbis  country  were 
In  the  rear  1619,  abont  the  last  of  Auffust,  when  a 
Dutch  man  of  war  came  in  and  sold  twenty  to  the 


negroes  had  been  brought  into  this  country 
and  were  held  as  slave's  by  the  persons  who 
had  purchased  them.  There  was  indeed  a 
set  of  negroes  after  the  year  1679,  who, 
having  been  brought  in  by  land,  were 
under  the  law  of  that  date  but  temporary 
servants,  and  these  are  the  subject  of  one 
of  the  main  branches  of  the  act  of  1682;  so 
that  when  the  act  of  1684,  repealed  that 
of  1679,  it  took  away  only  one  of  the  many 
foundations  of  1682.  There  still  remained 
subject  to  its  operation,  1.  The  Indians 
taken  in  war  before  the  year  1670,  and  held 
by  the  captors  in  slavery,  under  the  law  of 
nature.  2.  Negroes  brought  in  and  sold  as 
slaves  before  that  time.  3.  Indians  and 
negroes  brought  in  by  land  after  1670,  and 
under  that  act  held  in  temporary  servitude. 
On  all  these  the  act  of  1682,  continued  to 
operate,  so  that  in  fact  none  were  with- 
drawn from  its  power  but  the  few  described 
by  the  act  of  1679,  to  wit,  those  who  might 
thereafter  be  taken  in  war  by  our  own 
soldiers,  whenever  we  should  have  soldiers. 

III.  That  the  law  of  1691,  was  no  repeal 
of  that  of  1682.  To  prove  this,  he  said,  the 
acts  of  assembly  which  have  been  cited  on 
the  other  side  may  be  distinguished  into 
two  classes,  totally  independent  of,  and 
unconnected  with  one  another,  to  wit,  those 
relative  to  slavery,  and  those  relative 
120  to  trade.  And  he  enumerated  *and 
arranged  them  under  these  heads: 
and  first  of  those  relative  to  slavery. 

1662,  makes  temporary  servants  of  Indians 
brought  in  by  our  traders.  But  this  act 
extended  only  to  friendly  not  to  hostile  In- 
dians, as  appears  by  the  clause  directing 
such  JEJnglishmen  as  live  in  their  neighbor- 
hood to  assist  them  in  their  fencing.  This 
act  is  distinguished  from  all  others  by  this 
circumstance,  that  it  relates  to  friendly 
Indians,  and  puts  them  on  a  footing  with 
servants  of  other  nations;  whereas  all  the 
other  acts  relate  to  hostile  tribes,  of  whom 
therefore  they  make  slaves.  Of  the  latter 
class,  were  the  ancestors  of  the  people  now 
before  the  court. 

1665,    1666,    c.  1.  c.  8.  1671,  c.    5.    do  not 


settlement.  Smith's  history  of  Virfifinla,  126.  note. 
There  was  no  separate  property  In  lands  or  labor 
at  that  time,  but  all  worked  together  for  the  com- 
mon firood.  and  consequently  the  risrht  to  these  ne- 
frroes  was  common;  or  perhaps  they  lived  on  a 
footing  with  the  whites,  who.  as  well  as  themselves, 
were  under  the  absolute  direction  of  the  president 
Beverley  and  Stith.  182.  who  takes  this  on  his  au- 
thority, states  the  arrival  of  these  negroes  in  1080. 
But  Smith  in  most  to  be  credited,  as  he  had  it 
from  the  relation  of  John  Rolfe,  a  member  of 
the  council,  and  our  first  secretary,  who  was 
on  the  spot  In  1625,  another  negro  called  Brass, 
was  taken  in  at  the  West  Indies,  by  one  Captain 
Jones,  to  assist  in  working  his  vessel  hither.  I 
find  an  order  of  the  General  court  of  October  8,  1625. 
that  he  shall  'belonsr  to  Sir  Francis  Wyatt  then 
fiTovemor,  as  his  servant  notwithstanding  any  sale 
by  captain  Jones,  on  any  challenge  by  the  ship's 
company.'  Rot  N.  1.  fo.  85.  96.  I  suppose  this  order 
was  made  on  some  litiGration  of  the  property  in  the 
said  neffro.— Edition  1820. 
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concern  either  trade  or  slavery,  nor  can 
they  throw  any  light  on  the  present  subject. 
The  first  empowers  the  Governor  to  appoint 
the  Werowance,  but  this  could  not  have 
brought  on  the  war  which  followed.  It  is 
the  custom  to  this  day  for  the  Governor  to 
make  such  appointment.  TJie  second  re- 
lates ta  the  making  of  tobacco;  the  third 
and  fourth  to  the  carrying  on  our  war  with 
the  enemy. 

1670.  This  was  the  first  establishment  of 
slavery  by  any  express  act  of  the  legisla- 
ture. This  law  is  related  to  that  of  1662,  as 
enlarging  the  field  of  servitude.  That  had 
made  temporary  servants  of  Indian  friends 
brought  in  by  our  traders;  this  does  the 
same  as  to  the  captives  in  war  made  by  our 
Indian  friends,  and  as  to  negro  servants 
brought  in  by  land,  and  makes  slaves  of 
those  imported  from  beyond  sea. 

1677.  He  produces  a  treaty  of  peace  made 
with  the  Indians,  by  the  fifteenth  clause  of 
which,  it  is  provided,  that  no  Indian  in 
amity  with  us,  shall  be  sold  as  a  servant 
for  any  longer  time  than  English  servants 
are  bound  to  serve  by  act  of  Assembly,  and 
that  they  shall  not  be  slaves  at  all.  Which 
treaty  is  signed  by  the  chiefs  of  about  ten 
nations,  all  of  whom  appear  by  their  names 
to  be  our  neighbors.  This  explains  the 
laws  of  that  period,  and  shews  they  were 
not  meant  to  extend  to  our  neighboring  and 
friendly  Indians. 

1679,  makes  slaves  of  Indian  prisoners 
taken  by  our  own  soldiers,  and  so  still  ex- 
tends the  circle  of  slavery ;  but  not  so  as  to 
take  in  our  friendly  Indians  in  violation  of 
the  treaty  before  mentioned. 

1682,  c.  1.  is  the  great  law  now  in  ques- 
tion, and  is  made  solely  on  the  subjet  of 
slavery.  This  repeals  the  law  of  1670,  on 
account  of  its  absurdity,  and  removes  the 
groundless  distinction  between  servants 
coming  in  by  land  and  those  doming  by 
sea.  But  still  it  affects  only  the  hostile 
tribes  of  Indians. 

He  then  proceeded  to  the  acts  of  the 
second  class,  to  wit,  those  made  to  regulate 

our  trade  with  the  Indians. 
121  *1662,  c.  114.  Purv.  83.  entitled  *free 

trade. '  This  act  was  not  cited  on  the 
other  side.  It  repeals  all  former  laws  re- 
straining trade  with  the  Indians,  lays  it 
open  to  every  person  for  every  article  ex- 
cept for  beaver,  otter,  or  other  furs.  Till 
this  act  was  made,  none  but  the  perbon 
called  the  *Cape  Merchant'  could  trade 
with  the  Indians. 

1667,  c.  3.  Purv.  217.  *An  act  licensing 
trading  with  Indians,'  is  another  act  on 
the  subject  of  trade. 

1680,  c.  8.  Purv.  270.  *An  act  licensing  a 
free  trade  with    Indians'    almost    verbatim 


*There  Is  a  remarkable  difference  occasioned  by 
the  alteration  of  a  single  word.  This  act  says,  there 
shall  be  a  free  trade  with  our  'friendly'  Indians: 
that  of  1691.  with  'all*  Indians.  Applyinsr  this  to 
C!olonel  Bland's  observation,  it  should  seem  to  favor 
the  plaintiffs.  The  act  of  1070  and  1679.  he  said,  re- 
lated to  hostile  Indians  alone.    Therefore,  in  1680, 


the  same*^  with  the  act  of  1691,  relied  on  by 
the  plaintiffs. 

1691.  This  act  comes  next,  and  comes 
properly  after  these.  It  has  no  relation  to 
those  made  on  the  subject  of  slavery,  it 
was  not  made  by  any  eye  to  them,  and 
should  not,  therefore,  have  any  effect  on 
them.'  If  the  legislature  had  meant  by  thia 
to  repeal  the  act  of  1682,  they  would  have 
done  it  in  express  terms,  and  not  merely 
by  a  side  wind,  the  effect  of  which  they 
must  have  foreseen  would  at  least  occasion 
dispute. 

IV.  The  act  of  1705,  does  indeed  repeal 
that  of  1682,  but  it  re-enacts  very  nearly 
the  same  matter.     Compare  them  together. 


1705.  All  servants 
imported  and  brought 
into  this  country  by 
sea  or  land. 


Who  were  not 
Christians  in  their 
native  country. 


1682.  All  servants 
brought  or  imported 
into  this  country  by 
sea  or  land. 

Whether  Negroes, 
Moors,  Mulattoes  or 
Indians. 

Who  and  whose  pa- 
rents and  native 
country  were  not 
Christians,  at  the 
time  of  the  first  pur- 
chase of  such  serv- 
ants by  some  Chris- 
tian. 

£^xcept  Turks    and        Except  Turks  and 
Moors,       whilst      in    Moors  in  amity  with 
amity  with  his   maj-    her  majesty, 
esty. 

And  others  that 
can  make  due  proof 
of  their  being  free 
in  a  Christian  coun- 
try, before  they  were 
shipped  in  order  to 
transportatio  n 
hither. 
122  *And  all    In- 

dians which 
shall  hereafter  be 
sold  by  our  neighbor 
Indians,  or  any  other 
trafficking  with  us, 
as  and  for  slaves. 
Shall  be  slaves. 

The  only  difference  is  that  the  act  of 
1705,  omits  the  clause  which  speaks  partic- 
ularly of  Indians  sold  to  us  as  slaves  by  our 
neighbor  or  other  Indians.  But  this  clause 
was  tautologous  in  the  act  of  1682;  the 
former  words  having  been  sufficient  to  com- 
prehend them  in  that,  as  the  words  answer- 
ing to  them,  are  in  this  act.  They  are 
imported  by  land,  and  were  not  Christians  in 
their  native  country,  which  are  the  material 
characters  of  the  act  of  1705.  So  that  the 
plaintiffs  get    little  by  this  repeal,    when 


Shall  be  slaves. 


the  lesrislature,  that  their  act  opening  a  trade  micht 
not  repeal  these  laws,  expressly  give  the  license  of 
cominff  to  trade  to  'friendly'  Indians  only.  But  In 
1691,  when  a  sreneral  peace  was  now  established,  they 
extend  their  license  to  'air  Indians,  because  they 
meant  that  all  should  be  now  on  a  footing.— Edition 
1820. 
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the  same  matter  is  instantaneously    re-en- 
acted. 

Mason,  in  reply,  denied  that  PufFendorff 
justified  slavery  on  the  principles  of  nat- 
ural law.  That  on  the  contrary,  b.  6.  c.  3. 
s.  2.  4.  5.  he  proves  it  to  have  no  foundation 
in  nature,  but  to  be  derived  from  contract 
alone.  That  if  the  Israeli tish  practice  was 
a  proof  of  the  morality  of  any  act,  we 
miifht  under  that,  indulge  ourselves  with  a 
plurality  of  wives,  this  being  agreeable  to 
the  laws  of  the  Jewish  theocracy ;  so  that 
this  proof  by  doing  too  much,  does  nothing 
at  all.  That  as  to  the  difiPerence  between 
slavery  and  death,  in  point  of  humanity, 
he  thought  that  those  savages  shewed  in- 
finitely the  most,  in  adopting  the  latter 
rather  than  the  former,  inasmuch  as  no  life 
at  all  is  preferable  to  a  painful  one. 
That  as  to  the  objection  drawn  from  the 
superior  injustice  done  the  Africans,  by 
the  laws  imposing  slavery  on  them,  though 
he  would  not  undertake  to  justify  them, 
yet  he  conceived  them  less  unjust  than 
those  now  in  question.  For  the  Afri- 
cans are  absolute  slaves  in  their  own  coun- 
try, none  but  the  King  being  a  freeman 
there.  So  that  the  act  of  Assembly  only 
continued  a  slavery  which  existed  before, 
whereas,  as  to  the  Indians,  the  slavery  is 
created  by  the  acts. 

That  as  to  the  express  repeal  of  the  act 
of  1682,  which  might  have  been  made  If 
intended  in  1691,  it  would  have  been  im- 
proper, as  is  shewn  on  the  other  side,  as  it 
would  have  discharged  negroes  from  slav- 
ery, which  was  not  intended.  Therefore 
the  virtual  repeal  answered  their  purpose 
better,  because  it  acted  partially. 

And  lastly,  that  the  act  of  1705  does  in- 
deed describe  servants  brought  in  by  land 
as  well  as  by  sea,  but  another  part  of  the 
description  is,  that  they  shall  have  been 
shipped.  This  then  explains  what  is  meant 
by  ^servants  brought  in  by  land,'  to  wit, 
such  as  having  t>een  transported  by 
shipping  to  our  neighboring  colo- 
123  nies,  *are  afterwards  brought  here  by 
land,  of  which  there  were  formerly 
great  numbers. 

The  court  adjudged  that  neither  of  the 
acts  of  1684  or  1691,  repealed  that  of  1682, 
but  that  it  was  repealed  by  the  act  of  1705. 


Carter  v.  Webb,  Ex'r  of  Cocke. 

May,  1772. 

WlllB    RflMliMlfirwfn    Rlrht  to  locresM  of  Stock.— A 

tesUtor  devised  to  his  wife  the  use  of  cerUin 
lands,  slaves  and  stoclcs  darinsr  her  life,  with  re- 
mainder to  his  son  Charles.  The  wife  married 
Sffain  and  the  stock  was  increased  by  the  second 
husband  to  a  very  larffe  decree.  After  the  death 
of  the  wife  and  her  second  husband  the  executor 
permitted  the  remainderman  to  enter  on  snch 
parts  of  the  land  as  were  not  under  cultivation  and 
to  employ  the  slaves,  whepever  they  were  not 
enffaffed  in  finishinir  the  crops  then  ffrowlnfir.  to 
make  preparations  for  the  sncceedinsr  crop  with 
the  agreement  that  he  should  pay  a  stipulated 
hire  for  them  if  the  general  court  should  decree 


the  defendant  entitled  thereta  Hxld,  that  the 
remainderman  was  not  bound  to  pay  hire  for  the 
services  of  the  slaves,  and  that  he  was  also  enti- 
tled to  the  increased  value  of  the  stock. 

The  late  Secretary  Carter,  by  his  last 
will  and  testament,  devised  to  his  wife 
the  use  of  certain  lands,  slaves  and  stocks, 
during  her  life,  with  remainder  to  his  son 
Charles  Carter,  the  plaintiff.  Mrs.  Carter 
intermarried  with  Mr.  Cocke,  and  many 
years  after,  died  in  the  month  of  June 
1771.  Mr.  Cocke  died  also  in  the  month  of 
August  of  the  same  year.  Though  he  had 
freely  used  of  the  stock,  both  by  consum- 
ing and  selling,  yet  he  left  it  improved  and 
increased  to  a  very  great  degree.  His 
executor,  Mr.  Webb,  permitted  Mr.  Carter, 
the  remainder  man,  to  enter  on  such  parts 
of  the  land  as  were  not  then  under  culture, 
and  to  employ  the  slaves  (whenever  they 
were  not  engaged  in  finishing  the  crop 
then  growing)  in  making  preparations  for 
a  succeeding  crop ;  under  this  agreement, 
however,  that  Mr.  Carter  should  pay  a 
stipulated  hire  for  such  services  of  the 
slaves,  if  the  General  court  should  decree 
the  defendant  entitled  thereto.  The  plain- 
tiff insisted  that  in  this  particular  case, 
he  was  entitled  to  immediate  possession 
of  the  lands  themselves,  and  whatever 
was  growing  on  them;  and  lastly,  that 
he  was  entitled  to  the  whole  stock,  how- 
ever increased,  and  was  not  obliged  to 
accept  so  much  thereof  only,  as  was  equal 
to  what  the  testator  had  left.  To  deter- 
mine these  several  rights,  a  friendly  bill 
and  answer  was  this  day  put  in,  and  ar- 
gued by  Pendleton  and  J.  Randolph,  At- 
torney General,  for  the  plaintiff,  and 
George  Wythe  for  the  defendant. 

Pendleton. — There  are  three  questions  in 
this  case. 

I.  Whether  the  slaves  in  possession  of  a 
tenant  for  life  are,  under  the  act  of  1748, 
c.  5., to  be  continued  on  the  plantations  till 
the  25th  of  December,  for  the  benefit  of 
the  decedents  representatives? 

II.  If  they  are.  Whether  it  be  not  solely 
for  the  purpose  of  finishing  the  crop,  so 
that  the  executor  may  not  charge  the  re- 
mainder man  hire  for  their  services,  when 
not  engaged  in  finishing  it? 

III.  Whether,  where  the  use  of  stock  is 
bequeathed,  the  legatee  is  entitled  to  the 
whole  improved  stock,  or  shall  be  compelled 

to  accept  stock  of  equal  value. 
124  *1.  He  admits  that   by  the  common 

law  '  he  who  sows  shall  reap. '  But  the 
common  law  does  not  oblige  the  remainder 
man  to  find  reapers ;  so  that  nothing  in  the 
common  law  will  affect  this  question ;  but 
it  arises,  and  must  be  determined,  on  the 
act  of  1748,  solely. 

He  premises  that  the  general  words  of  a 
law  are  restrained,  or  its  particular  words 
enlarged,  to  answer  the  intention  of  the 
legislature. 

To  discover  the  intention  he  considers, 
1st.  the  subject  matter  on  which  that  act 
was  to  work,  which  the  act  itself  describes 
to   be  the    estate  of  the   deceased,   and  not 
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those  things  wherein  his  interest  was 
limited  to  expire  with  his  life.  The  law 
havinfl^  in  the  first  twenty-three  clauses, 
established  the  rules  for  probate  of  wills 
and  granting  administration  of  estates, 
proceeds  to  point  out  the  executor's  or 
adidtnUtra tor's  duty.  Section  24,  he  is  to 
make  an  inventory  of  'the  estate  to  him 
committed.'  Now  if  these  slaves  are  to  be 
committed  to  him  to  employ  till  December, 
he  must  make  an  inventory  of  them; 
which  is  neither  agreeable  to  law  or 
practice. 

Section  25,  the  court  is  to  appoint  ap- 
praisers of  'the  testator's  or  intestate's 
slaves,'  not  of  those  which  had  ceased  to 
be  his. 

Sections  26,  27,  28,  still  speak  of  the  tes- 
tator's estate,  goods,  chattels,  Ac. 

Section  29.  No  executor  or  administra- 
tor shall  sell  any  'slaves  of  his  testator  or 
intestate'  but  where  there  is  a  deficiency  of 
personal  assets.  Bvery  clause  hitherto  has 
in  view  only  the  slaves  which  may  be  called 
the  testator's,  at  the  time  when  the  in- 
ventory is  made,  appraisers  appointed,  sale 
thereof  made,  or  in  general,  which  may  be 
called  his  after  he  is  dead;  and  not  those 
in  which  he  had  ceased  to  have  an  interest. 
We  must  therefore  suppose  their  object  was 
the  same,  (viz.  the  testator's  proper  slaves) 
in  the  succeeding  clause  (^th),  which 
directs  that  'where  any  person  shall  die 
between  the  1st  day  of  March  and  the  25th 
day  of  December,  the  staves  which  such 
person  was  possessed  of,  at  the  time  of  his 
death,  shall  be  continued  on  the  planta- 
tions occupied  by  the  deceased  till  the  25th 
day  of  December,  for  the  making  and  finish- 
ing a  crop,'  &c.  And  the  rather,  because 
the  next  clause  (31st)  directs  that  all  the 
slaves  of  the  deceased  person  shall  be  de- 
livered up,  after  the  25th  of  December. 
The  legislature  still  confining  their  ideas 
to  such  slaves  as  were  the  testator's  on  the 
25th  of  December,  and  surely  they  mean 
that  thb  same  slaves  shall  be  continued  on 
the  plantations,  which  they  in  the  next 
clause  direct  to  be  delivered  up  at  the  end 
of  the  year.     So  again  in 

Section  32,  they  say  the  executor  shall 
not  be  liable  for  any  slave  dying  before 
December  the  25th,  'though  such  slave 
125  be  inventoried  *and  appraised,' 
which  shews  they  are  speaking  of 
those  slaves  only  which  are  to  be  inven- 
toried and  appraised,  and  it  had  before  con- 
fined the  inventory  and  appraisement  to 
the  testator's  or  intestate's  slaves;  that 
is,  the  slaves  which  are  his  at  the  time  of 
the  inventory  or  appraisement  made.  The 
legislature,  I  say,  in  the  preceding  and  sub- 
sequent'clauses,  having  plainly  under  their 
contemplation  only  those  slaves  which 
were  the  testator's  after  his  death,  must 
be  understood  as  speaking  of  the  same  in 
the  intermediate  clause. '  The  words '  where 
any  person  possessed  of  slaves,'  &c.  are 
indeed  very  general,  but  I  before  observed 
that  general  words  of  a  law  are  always  re- 
strained within  the  apparent  intention  of 
the  legislature.     That  the  word  'possession' 


must  be  restricted  in  some  degree,  in  the 
present  case,  is  evident;  for  if  taken  in 
Its  fuU  latitude  it  would  extend  to  the 
slaves  of  strangers,  which  should  happen 
to  be  in  his  possession.  The  only  ques- 
tion then  is,  how  far  it  is  to  be  restrained? 
I  answer  till  it  squares  with  the  meaning 
of  the  legislature.  2nd.  What  their  mean- 
ing was,  when  they  used  it  in  this  act,  may 
be  collected,  not  only  from  the  subject  mat- 
ter described  in  these  particular  instances, 
but  also  from  the  sense  in  which  they  use  it 
in  other  acts.  Thus  the  slave  act  of  1727, 
sect.  4,  gives  all  the  slaves  to  which  a  feme 
covert  has  a  right,  or  of  which  a  feme 
sole  is  'possessed,'  to  her  husband.  Yet 
the  court  have  ever  considered  the  word 
'possession,;  here,  as  commensurate  with 
the  word  'right'  used  before,  and  given 
slaves  to,  or  withheld  them  from  the  hus- 
band uniformly,  whether  the  feme  were 
sole  or  covert.  Thus  if  a  feme  sole  have 
right  to  slaves,  though  she  be  not  possessed 
of  them,  they  have  been  given  to  the  hus- 
band :  so  where  she  happens  to  have  the 
possession,  but  not  the  right  to  them,  at 
the  time  of  intermarriage,  the  latitude  of 
the  word  'possession'  is  restrained  to  right 
only.  The  5th  section  of  the  same  act 
allows  an  infant  of  eighteen  years  to  be- 
queath any  slave  'whereof  he  shall  be  pos- 
sessed ;'  yet  the  court  have  ever  considered 
the  word  'possession'  here  as  synonymous 
to  'right'  or  'title,'  and  allowed  such  infant 
to  bequeath  slaves  to  which  he  had  right  or 
title,  though  not  in  possession  of  them. 
So  that  this  word  'possession,  whenever  ap- 
plied by  our  legislature  to  slaves,  corre- 
sponds to  the  word  'seisin*  as  applied  to 
lands,  that  is,  it  includes  the  two  ideas  of 
possession  and  of  property,  or  right. 

3rd.  The  intention  of  the  legislature 
may  be  also  discovered  from  the  persons 
they  had  in  view.  They  meant  to  inter- 
pose only  among  legatees,  and  to  prevent 
them  from  ruining  the  family  by  taking 
their  slaves  before  the  crop  was  saved. 

From  all  which  he  concludes  the  legisla- 
ture, when  they  directed  that  the  slaves  of 
which  a  person  is  possessed,  at  the 
126  time  of  *his  death,  shall  be  continued 
on  his  plantations  till  the  25th  of 
December,  meant  only  that  his  own  proper 
slaves  should  be  so  continued,  notwith- 
standing any  bequests  thereof  to  legatees 
in  his  will ;  and  did  not  mean  to  continue 
slaves  to  which  his  title  had  ceased,  to 
the  prejudice  of  a  remainder  man,  whose 
paramount  title  had  now  sprung  up. 

II.  He  urges  that  if  they  are  to  be  kept 
on  the  plantations,  it  is  for  the  sole  purpose 
of  finishing  the  crop,  and  not  to  hire  out. 
The  words  of  the  law  are  express  that  they 
shall  be  continued  on  the  plantation  'for 
the  making  and  finishing  a  crop  of  to- 
bacco, corn,  or  other  grain.'  And  as  the 
finishing  the  crop  will  not  engage  the 
whole  of  their  time,  it  would  be  most  un- 
reasonable that  they  should  not,  when  not 
so  engaged,  be  employed  in  making  prep- 
arations for  a  succeeding  crop  for  the  heir 
or  remainder  man.     It  is  known  that   such 
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preparations  must  be  made  almost  in  the 
summer  of  the  preceding,  for  the  crop 
which  is  to  be  made  in  the  subsequent, 
jear.  More  especially  in  parts  of  the 
country  where,  as  in  the  present  instance, 
wheat  is  the  principle  article  of  cultiva- 
tion. This  grain  should  be  put  into  the 
ground  five  months  before  the  slaves  are  to 
be  delivered  up,  and  the  ploughing  of  the 
ground  must  be  still  earlier  than  this. 

Suppose  these  slaves,  instead  of  being 
given  in  the  same  remainder  man  who 
was  to  have  the  lands,  had  been  given  to 
distant  legatees,  the  legatee  could  con- 
fessedly have  made  no  demand  of  hire  for 
services  performed  at  vacant  intervals; 
and  surely  the  executor  cannot  have  any 
greater  right  than  the  legatee. 

III.  As  to  the  increase  of  the  stock,  it 
may  be  observed  that  Mr.  Cocke  has  had 
the  free  use  thereof.  They  have  manured 
his  lands,  fed  him  with  their  milk,  clothed 
him  with  their  fleeces;  they  have  been 
slaughtered  for  his  table,  &c.  sold  to  fill 
his  purse,  and  what  more  could  he  ask?  He 
has  killed  freely,  eaten  freely,  sold  freely ; 
can  he  make  any  other  uses?  The  use  is 
what  was  given.  They  have  had  that  use 
most  liberally ;  what  remains  then  must  go 
to  Mr.  Carter.  The  individual  cattle  which 
were  given  by  the  testator  have  long  ago 
been  dead,  so  that  if  the  remainder  man 
has  no  title  to  the  increase,  he  has  title  to 
nothing.  That  the  original  stock  would  be 
dead,  the  testator  must  have  foreseen.  But 
he  foresaw,  at  the  same  time,  that  a  repre- 
sentative would  be  living,  to  wit,  their 
increase.  This  increase  then  is  what  he 
must  have  meant  for  his  son,  when  he  gave 
him  the  cattle  after  a  devise  of  the  use 
of  them  to  his  widow. 

Nor  can  it  be  thought  that  a  return  of 
stock  pari  numero,  is  what  the  testator  in- 
tended. Cows,  horses,  &c.  differ  greatly 
in  value,  and  an  equal  number  may  be 
chosen  from  a  large  stock  who  shall 
127  *not  be  worth  one  fourth  of  the 
original.  And  it  is  therefore  con- 
cluded, that  after  the  liberal  use  of  the 
stocks  which  the  legatee  for  life  has  made, 
the  increase  should  go  to  the  devisee   over. 

Wythe,  for  the  defendant. — He  includes 
Pendleton's  1st.  and  2nd.  questions  under 
one,  viz. 

I.  Whether  the  representative  of  Mrs. 
Cocke  is  entitled  to  the  labor  of  the  slaves 
till  December  the  25th? 

II.  Who  is  entitled  to  the  increase  of  the 
stock? 

I.  To  determine  the  1st.  he  enquires  into 
the  nature  of,  and  right  to  emblements, 
because  he  thinks  our  act  of  Assembly  has 
put  the  profits  of  slaves  on  a  similar  foot- 
ing. 

Kmblements  are  not  by  the  common  law, 
considered  as  fixed  to  the  freehold  like 
trees,  shrubs,  Ac.  but,  even  while  grow- 
ing are  considered  as  chattels  personal,  as 
much  as  if  they  were  actually  severed. 
Thus  Swinb  Part.  vi.  {  7  (3.)  <emble- 
ments  or  corn  growing  on  the  ground  ought 
to   be   put   into  the  inventory.'    And  Bro. 


Emblements,  pi.  5.  4f  a  man  leases  to  two 
for  life,  one  dies,  the  lessor  enters  and 
leaves  to  W,  who  sows  the  land,  the  other 
first  lessee  enters  on  him  and  takes  the 
goods,  et  bene.  46  B.  3.  32. '  Again  lb.  pi. 
9.  'It  is  admitted  that  where  a  parson  dies 
after  the  first  day  of  May,  where  the  land 
is  sown,  and  then  another  parson  is  made, 
and  then  the  emblements  are  severed,  the 
executor  of  the  first  parson  shall  have  the 
tenths,  and  not  the  present  parson ;  and 
where  a  man  sows  the  land,  and  dies  be- 
fore severance,  the  executor  shall  have 
the  emblements  and  not  the  heir.  21.  H. 
6.  30.'  ib.  pi.  26.  'If  a  tenant  in  dower 
sows  the  land,  and  takes  a  husband,  who 
makes  his  executor,  and  dies  before  sev- 
erance of  the  corn,  the  feme  shall  have  the 
emblements,  and  not  the  executor  of  the 
husband;  et  contra,  if  the  baron  sows 
the  land,  and  dies  before  severance,  there 
the  executors  of  the  baron  shall  have  the 
emblements.  The  reason  seems,  that  he 
who  bore  the  labor  and  cost  of  the  emble- 
ments shall  have  them.'  So  Swinb.  *Part 
vii.  {  10.  (8.)  says  that  a  bequest  of  bona 
mobila,  will  pass  the  emblements.  From 
which  he  concludes  that  the  emblements  or 
unsevered  crop,  follow  the  person  of  the 
sower,  wherever  the  determination  of  his 
interest  or  term  is  uncertain.  And  this 
rule  is  founded  in  policy  and  justice.  In 
policy,  because  to  declare  that  *he  who 
sows  shall  reap,'  is  a  great  encouragement 
to  put  the  earth  into  culture ;  in  justice, 
because  the  sower  hath  laid  out  his  labor 
on  the  lands  when  he  had  right  to  do  so; 
his  interest  therein  is  become  equal  to  that 
of  the  owner  of  the  soil,  because  commonly 
the  crop  growing  is  worth  as  much 
128  as  the  land  on  which  *it  grows;  and 
is  therefore  not  to  be  set  aside,  by 
the  small  injury  of  a  temporary  detention 
of  the  lands  from  the  heir. 

He  then  proceeds  to  consider  the  several 
acts  of  Assembly  which  have  been  made. 

Act  1711,  c.  2.  8.  17.  was  the  first.  It  en- 
acts that  where  any  person  shall  die  *  whilst 
his  crop,  &c.  is  in  the  ground  unfinished,' 
the  slaves  'employed  in  the  said  crop  at 
the  time  of  such  decease'  shall  be  continued 
on  the  plantations  till  December  the  25th, 
and  shall  then  be  delivered  up.  The  legis- 
lature, by  this  act,  intended  to  put  the  prof- 
its of  slaves  employed  in  cultivating  the 
earth,  on  the  same  footing  as  emblements; 
and  he  admits  that  under  this  law,  if  there 
had  been  no  crop  in  the  ground,  the  heir 
might  immediately  have  taken  possession. 

The  act  of  1730,  c.  8.  s.  10.  11.  is  the  first 
which  gives  the  tenant  a  greater  interest 
both  in  the  lands  and  slaves,  than  he  had 
at  the  common  law.  For  at  the  common 
law,  he  was  entitled  to  nothing  but  what 
was  actually  in  the  ground.  But  this  act 
fixes  a  period,  viz.  the  first  of  March, f  and 


*He  delivers  It  as  the  better  opinion,  though  con- 
troverted.—Edition  1829. 

tBnt  tbis  period  only  determines  who  is  entitled 
to  the  additional  benefits  of  this  new  act.  For  the 
common  law  as  to  emblements,  and  the  act  of  1711 
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if  the  person  dies  after  that,  entitles  him 
not  only  to  what  is  in  the  ground,  but  also 
to  ^make  and  finish  a  crop.'  On  the  first 
of  March  there  is  no  Indian  corn,  or  oats 
in  the  ground,  no  tobacco  planted  in  hills ; 
so  that  before  this  act  he  was  entitled  only 
to  the  articles  of  wheat,  rye,  and  the  to- 
bacco plants  as  they  would  grow  in  the 
plant  patches.  Yet  preparations  are  at  this 
time  made  for  the  other  articles  of  Indian 
com,  oats,  and  tobacco.  And  the  legisla- 
ture therefore  gives  him  the  benefit  of 
these,  or  any  other  necessary  preparations. 
And  the  same  principles  of  justice  and 
policy,  are  the  basis  of  this  law. 

The  act  of  1748,  c.  5.  s.  30.  does  not  alter 
that  of  1730,  but  sect.  31.  obliges  the  execu- 
tor to  deliver  the  slaves  clothed,  which  the 
other  acts  had  omitted. 

So  that  these  acts  being  made  on  the 
principles  and  plan  of  the  common  law, 
with  respect  to  emblements,  only  that  they 
are  still  more  liberal  to  the  tenant,  it  should 
be  expected  they  would  entitle  every  person 
to  their  benefit,  who  was  entitled  to  emble- 
ments at  the  common  law,  as  Mrs.  Cocke 
was.  And  in  fact  the  words  of  the  act  are 
sufiiclently  extensive.  *  Where  any  person 
dies,  the  slaves  he  was  possessed  of,  shall 
be  continued  on  the  plantations  ^occupied,' 
&c.  If  then  Mrs.  Cock  was  a  'per- 
129  son, '  if  she  was  ^possessed,'  '^and  if  she 
*  occupied'  the  plantations,  her  repre- 
sentative is  entitled  to  keep  possession. 

Objected  that  the  word  *  possession'  when 
applied  to  slaves,  corresponds  with  *  seisin' 
when  applied  to  lands. 

Answer.  The  instances  adduced  do  not 
prove  this.  The  words  of  the  act  of  1727, 
c.  11.  s.  4.  are  'where  any  feme  sole  is  pos- 
sessed of  any  slave  as  of  her  own  proper 
slave,'  &c.  So  that  the  legislature  cau- 
tiously restrict  the  word  *  possessed,'  which 
they  knew  would  have  been  too  exteubive, 
to  a  possession  as  of  her  own  property.  So 
the  next  clause  (5th)  says  an  infant  may 
dispose  *of  the  absolute  property'  of  the 
slaves  wherepf  he  is  possessed,  which  he 
could  not  do,  if  the  absolute  property  was 
not  in  him,  but  in  a  stranger. 

Objected  that  sect.  31.  of  this  law  of 
1748,  calls  them  *the  slaves  of  the  deceased 
person,'  and  from  thence  it  is  inferred  that 
the  30th  section  must  have  under  view, 
also,  *the  slaves  of  the  deceased  person.' 
Whereas,  those  in  which  his  interest  has 
ceased  cannot  with  propriety  be  called  his 
slaves. 

Answer.  The  legislators  were  not  speak- 
ing with  a  critical  regard  to  propriety,  or 
they  would  not  have  called  any  slaves  'the 
slaves  of  a  deceased'  person.  There  can 
be  no  property  where  there  is  no  proprietor. 
But    all    they    meant    was    that  the  slaves 


as  to  tbe  profits  of  slaves,  seem  to  me  not  repealed. 
So  that  if  a  person  dies  before  the  first  of  March,  he 
is  clearly  entitled  to  his  emblements  under  the  com- 
mon law,  and  I  see  not  what  bars  his  risrht  to  keep 
the  slaves  till  December  the  25th,  under  the  act  of 
1711.  This  act  of  1790.  is  merely  affirmative.— Edi- 
tion 1880. 


which  were  his  (whether  for  life  or  in  fee) 
while  living,  shall  be  continued  in  the  pos- 
session of  his  representative. 

Then  if  the  slaves  are  to  be  continued  in 
the  possession  of  the  executor,  no  question 
can  be  made,  how  they  are  to  be  employed, 
and  for  whose  benefit?  For  the  benefit  of 
the  estate,  without  doubt.  And  who  is  to 
judge  of  the  mode  of  employment  which 
may  produce  the  greatest  benefit?  The  heir 
or  executor?  To  determine  that  they  shall 
be  employed  in  nothing  but  *  finishing  the 
crop,'  and  that  at  vacant  intervals  they 
shall  work  for  the  heir,  would  introduce 
perpetual  confusion  and  dispute.  Is  the 
heir  to  go  on  the  plantation,  to  count  the 
hills  of  tobacco  and  corn;  to  say  *so  many 
slaves,  if  well  looked  after,  will  finish 
this  crop,  I  will  take  the  rest;'  or  *the 
whole  slaves  will  finish  it  at  such  and  such 
times,  I  will  take  them  at  the  intervals?' 
And  who  is  to  judge  of  the  time  necessary 
for  finishing,  or  the  degree  of  diligence 
with  which  the  slaves  are  overlooked?  The 
heir?  Impossible!  The  executor?  Will  it 
be  said,  no?  Then  who  is  to  i-nterpose 
between  them?  Must  application  be  made 
always  to  a  court  of  justice?  Then  there 
must  be  a  law  suit  whenever  there  is  a 
death  in  the  country.  The  truth  is,  the 
finishing  the  crop  was  the  principal  purpose 
of  continuing  the  slaves  with  the  executor; 
but  if   any  little  additional   benefit  can    be 

made  by  their  labor  at  vacant  inter- 
130      vals,  it  is  less  injurious  *to  give  him 

that  also,  than  it  would  be  inconven- 
ient to  subject  them  to  two  masters. 

II.  As  to  the  right  to  the  increase  of  the 
stock.  At  the  common  law,  we  know  there 
was  no  such  thing  as  a  limitation  of  a 
chattel.  IP.  W.  6 ;  1  Abr.  Kg.  360.  pi.  4. 
However,  with  the  assistance  of  a  distinc- 
tion between  the  use  and  the  property,  lim- 
itations were  at  length  introduced.  The 
first,  or  temporary  legatee,  being  supposed 
to  have  only  an  use,  while  the  property 
passed  immediately  to  the  devisee  over. 
This  distinction  was  introduced  from  the 
civil  law  into  our  ecclesiastical  courts, 
where  testamentary  causes  are  determined, 
and  determined  according  to  the  civil  law ; 
and  thence  into  our  court  of  chancery,  the 
judge  of  which,  used  generally  to  be  a 
clergyman.  And  according  to  the  rules  of 
the  civil  law  have  these  cases  been  deter- 
mined. Now  Justinian,  Lib.  11.  tit.  IV. 
defines  an  usufruct  to  be  'jus  alienis  rebus 
utendi,  salva  rerum  substantia.'  But  this 
could  only  be  of  things  permanent  in  their 
nature.  What  then  was  their  law  with 
respect  to  things  the  use  of  which  is  to 
consume  them?  Justinian  ubi  supra,  |  2, 
lays  it  down.  *Constituitur  auten  usus- 
fructus  non  tantum  in  fundo  et  aedibns, 
verum  etiam  in  servis,  et  jumentis,  et 
caeteris  rebus;  exceptis  lis  quae  ipso  uau 
consumuntur :  nam  hae  res  neque  natural! 
ratione,  neque  civili,  recipiunt  usumfruc- 
tum:  quo  in  numero  sunt  vinum,  oleum, 
frumentum,  vestimenta:  quibus  proxima 
est  pecunia  numerata :  namque  ipso  usu, 
assidua  permutatione,   quodammodo  extin- 
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S^uitar.  Sed  utilitatia  causa  senatus 
censuit,  posse  etiam  earum  reruni  usum- 
fructatn  constitui,  at  tamen  eo  nomine 
haeredi  utiliter  caveatur:  itaque,  si 
pecuniae  ususfructus  legatus  sit,  ita  datur 
legatario,  nt  ejus  fiat;  et  legatarius  satis 
det  haeredi  de  tanta  pecnnia  restituenda,  si 
morietur,  aut  capite  minuetur,  ceterae 
quoque  res  ita  traduntur  legatario,  ut  ejus 
fiant :  sed,  aestimatia  his,  satis  datur,  ut, 
si  moriatur,  aut  capite  minuatur,  tanta 
pecunia  restituatur,  quanti  hae  fuerint 
aestimatae.  Ergo  senatus  non  fecit 
quidem  earum  rerum  usnmfructum  (nee 
enim  poterat)  sed  per  cantionem  quasi- 
usufructum  constitui t.'  So  that  if  the 
thing  were  permanent  in  its  nature,  it  was 
capable  of  an  usufruct,  and  was  to  be  re- 
stored specifically ;  if  it  was  consumable  by 
use,  it  could  then  only  support  a  quasi- 
usufruct,  and  security  was  given  for  a  res- 
titution of  its  value.  Thus  where  a  man 
gives  the  use  of  corn,  wine,  &c.  to  one  for 
life»  and  then  gives  the  com,  wine,  &c.  to 
another,  he  cannot  be  understood  literally 
to  give  an  usufruct,  but  a  quasi-usufruct, 
and  to  mean  that  an  equal  quantity  shall 
be  restored  to  the  remainder  man.  So  of 
money,  the  same  guineas  are  not  to  be  re- 
turned, but  as  many.  It  is  so  understood 
in  common  speech.  When  we  speak 
131  of  lending  wine,  •com,  Ac.  we  ex- 
pect not  the  same,  but  an  equal  quan- 
tity returned.  The  question  then  is, 
whether  the  stock,  in  the  present  case,  was 
of  the  permanent,  or  consumable  kind.  1 
Abr.  Eg.  361.  pi.  8.  A  farmer  bequeathed 
his  stock  (which  consisted  of  corn,  hay, 
cattle.  Ac. )  to  his  wife  for  life,  and  then  to 
another.  The  Master  of  the  Rolls  said  the 
devise  was  good,  but  if  any  of  the  cattle 
were  worn  in  using  them,  the  wife  was 
not  answerable;  and  if  any  were  sold  as 
useless,  she  was  only  to  answer  the  value 
at  the  time  of  the  sale.  Hayle  v.  Burro- 
dale,  1702.  But  the  cattle  here  spoken  of, 
must  have  t>een  of  the  draught,  not  the 
proletarian  kind.  Stocks  in  the  general, 
consisting  of  horses,  black  cattle,  sheep, 
hogs,  are  surely  of  the  consumable  kind. 
The  principal  use  of  some,  and  the  sole 
use  of  others,  is  to  supply  us  with  food.  So 
says  Justinian.  Lib.  2  Tit.  1.  {  37.  'In 
pecudum  fructu  etiam  foetus  est,  sicuti  lac, 
pilns,  et  lana:  itaque  agni,  haedi  et  vituli, 
et  equuli,  et  suculi,  statim  naturali  jure 
dominii  fructuarii  sunt.'  Cicero  defin. 
Lib.  1.  c.  4.  et,  ib.  |  38.  *Sed  si  gregis 
nsumfructum  quis  habeat,  in  locum  demor- 
tuorum  capitum  ez  foetu  fructuarius  sub- 
mittere  debet.'  If  then  in  case  of  any 
mortality  the  usufructuary  is  to  sustain 
the  loss,  he  ought  in  reason  to  have  the 
gain.  'Qui  sen  tit  onus  sen  tire  debet  et 
commodum. '  And  it  is  the  more  reasonable 
in  this  case,  because  the  increase  is  pro- 
duced, in  great  measure,  by  the  care  and 
expense  of  the  usufructuary.  Suppose 
Mr.  Carter  had  called  on  Mrs.  Cocke  for 
security,  (for  this  the  chancellors  in  con- 
formity with  the  civil  law  as  above  cited, 
have  determined  he  might  do)  the  security 


would  have  been  to  restore  an  equal  quan- 
tity only.  If  then  the  stock  had  dimin- 
ished, still  an  equal  quantity  must  have 
been  returned,  and  surely  if  it  is  increased, 
the  same  equal  quantity  will  fulfill  the  un- 
dertaking of  the  security ;  and  he  concluded 
that  the  increased  value  should  go  to  the 
executor.' 

Randolph,  attorney  general,  in  his  reply 
to  Wythe's  2nd  point,  said,  that  as  Mr. 
Carter  might  have  demanded  security  of 
Mrs.  Cocke  at  first  for  an  equal  quantity, 
so  when  that  quantity  was  increased 
he  might  have  required  additional  secu- 
rity. And  that  if  the  stock  had  di- 
minished without  any  default  in  Mrs. 
Cocke,  she  would  not  have  been  bound 
to  reparation.  He  said  that  the  use  of 
the  stocks  and  of  the  slaves  were  given  to 
her  by  the  same  clause  and  words  of  the 
will ;  and  that  she  might  as  well  demand 
the  issue  of  the    slaves*  as  of  the  stocks. 

The  court  determined  that  the  slaves 
132  should  be  continued  on  *the  planta- 
tion till  the  25th  of  December,  but 
that  this  was  solely  for  the  purpose  of  fin- 
ishing the  crop,  and  therefore,  that  Mr. 
Carter  should  not  pay  hire  for  the  services 
of  the  slaves  at  leisure  times.  And  they 
decreed  Mr.  Carter  entitled  to  the  increased 
value  of  the  stock. 


Smith  V.  Griffin. 

October,  17T8. 

Bequest  of  Penooslty— Slaves— Whether  They  Pass.— 

Slaves  do  not  pass  under  a  bequest  of  personal 
estate. 

The  testator  had  by  will,  after  some 
other  legacies  to  his  wife  of  about  £lQf} 
value,  bequeathed  to  her  *one  fourth  part 
of  his  personal  estate.'  The  persons  to 
whom  the  other  three  fourths  were  given, 
of  whom  the  heir  at  law  was  one,  had  di- 
vided with  the  widow  the  slaves  as  well  as 
personal  estate,  and  had  signed  the  deed  of 
partition.  Afterwards,  the  widow  dying, 
the  heir  at  law  brought  his  bill  for  the 
slaves  allotted  her,  insisting  that  by  the 
devise  of  personal  estate,  slaves  did  not 
pass.  But  the  court  dismissed  the  bill;  two 
of  the  judges,  the  Secretary  T.  Nelson  and 
Page,  declaring  their  opinions  in  favor  of 
the  defendant,  were  founded  on  the  parti- 
tion made  between  the  heir  and  widow,  and 
that,  had  the  question  been  simply,  whether 
slaves  would  pass  by  a  devise  of  personal 
estate,  they  should  have  determined  it  in 
the  negative:  in  which  they  were  not  con- 
tradicted by  the  other  judges.  Present  T. 
Nelson,  Lee,  Byrd,  Burwell,  Fairfax, 
Page  and  Wormley. 


*Jastinlan  Lib.  2.  Tit.  1. 1  87.  cited  above,  subjoins 
these  words  immediately  to  tbose;  'partus  vero 
anciUae  In  fructn  non  est;  itaqae  ad  dominum  pro- 
prietatis  pertinet,  absurdum  enim  vldebatar.  homl- 
nem  In  fmctn  esse:  cum  omnis  fructus  remm 
natnra  gratia  homlnis  comparaverit.'— Edition  1820. 


69 


JEFFERSON 


ViRonoA  RSPORTS,  Annotatbd. 


133-134 


Herndon  et  al.  v.  Carr. 

October,  1772. 

WIIU  —Slaves—  After  Acquired.* — Slaves  acqalred 
after  the  testator  has  made  his  will  do  not  pass 
under  it. 

William  Carr  the  testator,  having  a  wite 
and   several    children,    viz.     William,    the 
defendant,  his   eldest  son   and  heir  at  law, 
and  others,  plaintiffs,  and  being  seised  and 
possessed  of  an  estate  in  lands,   slaves  and 
personal  chattels,  by  will,  dated  August  2, 
1760,  after  giving  several  specific  legacies, 
bequeathed    the  residuum   of   his  estate  in 
these  words ;  'all  the  rest  of  mj*  estate,  both 
real    and  personal,  not  herein  particularly 
mentioned,     to    be    equally    divided 
133      *between  my  wife  and  children,    viz. 
William,     Ann,    Elizabeth,    Charles, 
Agnes,  Walter,  Phoebe  and  Thomas;  and  I 
do  hereby  give  the  estate  by  this  clause  of 
my  will  devised,  to  my  said  wife  and  chil- 
dren, respectively,  and  to   their  heirs   for- 
ever.    Provided,  nevertheless,  that  if  either 
of  my  said  children  die  before   they   arrive 
to  the  age  of  twenty -one   years  or   marry, 
that  their  part  given  by  this  clause,  be  sold 
by  my    executors,    and   the  money   arising 
by    such  sale  be  equally  divided  among  my 
wife,  if  living,  and  all  my  children  or  their 
representatives.'     By  a  codicil   to    his  will 
annexed,  dated  August  12,  1760,  he  empow- 
ered   his  executors,    of  whom  Southerland 
(a  defendant)  was  one,  to  divide   his   per- 
sonal estate  according  to  his  will.     Within 
a  few    days  afterwards,  one   Walter  Chiles, 
having    a    considerable     estate    in    lands, 
slaves  and  personal   goods,  died  intestate, 
leaving,  as   his  representatives,    the   chil- 
dren of  two  deceased  sisters,  viz.  the  testa- 
tor William  Carr,  and'  his  younger  brothers 
and    sisters,  children  of  the   eldest    sister, 
and    the    defendant    Southerland    and   his 
younger    brothers  and    sisters,  children  of 
the  youngest  sister.     Whereby  the  said  Wil- 
liam Carr,  the  testator,  and  the  said  South- 
erland, became  entitled  each  to  a  moiety  of 
the    slaves   of  the    said  Chiles,  paying    to 
their   brothers   and  sisters  a  proportion  of 
their   value.     William  Carr,    the    testator, 
had  notice  of  this   accession    to  his  estate, 
and  died  soon  after  without  having  altered 
or  republished  his  will.     And  the   question 
was,    whether  the  slaves  which   descended 
to  him,  after  making  the  will,  should  pass 
by  the  will  or  not? 

Wythe,  for  the  plaintiffs,  that  they  would. 
He  admitted  that  lands,  which  the  devisor 
has  not  at  the  time  of  making  the  will, 
cannot  by  any  words  be  made  to  pass  under 
that  will;  and  cited  the  cases  of  Buncker  v. 
Cook,  and  Arthur  v.  Bockenham,  reported 
in  Gibb's  Law  of  Evidence,  which  depended 
on  the  same  will,  wherein  this  point  was 
solemnly  adjudged.  A  principal  reason  for 
this  is  drawn  from  the  words  of  the  statute 
of  wills;  ^ every  person  having  any  manors, 
lands,  tenements,  or  hereditaments,  holden 
in  Socage,  Ac.  shall  have  full  power  to  de- 
vise, Ac. '     But  this  was  made  to  give  a  tes- 
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table  quality  only  to  those  things  which 
were  not  testable  before,  as  lands,  tene- 
ments, hereditaments,  &c.  But  slaves  were 
or  would  have  been  testable  from  their 
own  nature ;  so  that  they  are  out  of  the 
purview  of  this  statute.  Another  reason 
why  the  statute  does  not  extend  to  them  is, 
that  the  clause  which  gives  full  power  of 
devising  makes  only  'manors,  lands,  tene- 
ments or  hereditaments,  holden  in  Socage,' 
devisable.  Now  a  slave  is  not  a  manor, 
land,  or  tenement,  at  all :  it  is  indeed  made 
a  hereditament  by  a  subsequent  act  of  As- 
sembly, but  not  of  that  kind  described  by 
the  statute;  that  is  'a  hereditament 
134  holden  *in  Socage.'  So  that  for  this 
reason  also,  slaves  have  not  their 
testable  quality  from  the  statute  of  wills, 
but  from  their  own  nature;  for  the  same 
reason  the  restriction  of  the  statute  formed 
by  the  word  'having,'  does  not  extend  to 
them ;  so  that  they  may  be  considered  as 
if  that  statute  had  never  been  made.  They 
were  then  in  their  nature  devisable.  Then 
comes  an  act  of  Assembly  which  makes 
them  *real  estate;'  of  course  they  were  now 
become  'real  estate  devisable.'  And  this 
act  having  no  restrictive  words,  future 
acquisitions  of  them  might  be  disposed  of 
by  will,  as  well  as  of  other  subjects,  whose 
testable  quality  had  never  been  abridged. 
Such,  for  instance,  are  personal  goods, 
which  may  confessedly  be  bequeathed, 
though  not  in  possession  of  the  testator 
at  the  time  of  making  the  will.  So  that, 
were  we  to  consider  slaves  as  real  estate 
purely,  those  after  acquired,  would  have 
passed  in  the  present  case. 

But  we  will  now  consider  what  kind  of 
estate  they  are,  and  to  what  rules  they  are 
subject.  They  are  neither  real  nor  personal 
purely,  but  are  of  an  amphibious  nature. 
Thus  they  are  real  where  the  proprietor 
dies  intestate,  but  personal  in  every  other 
instance.  They  are  liable  to  execution  for 
debts :  marriage  is  an  alienation  of  them  ; 
they  pass  by  will  as  a  chattel  personal,  and 
no  remainder  of  them  can  be  limited.  In 
the  present  case,  therefore,  they  should  be 
considered  as  personal  estate,  because  they 
resemble  that  as  to  their  transient  nature, 
and  also  as  to  the  particular  quality  now 
under  consideration,  to  wit,  alienation  by- 
testament. 

An  important  consequence  of  an  adjudi- 
cation against  the  plaintiffs  would  be, 
that  negro  children  born  after  making  the 
will,  cannot  be  made  to  pass  by  that  will ; 
because  they  would  to  every  intent  be  a 
new  acquisition,  as  if  added  to  the  family 
by  purchase.  So  that  in  large  estates* 
where  a  child  is  born,  perhaps,  every  day, 
the  will  must  be  solemnly  republished  every 
day,  or  the  testator  will  die  intestate  as  to 
part  of  his  property.  He  therefore  con- 
cluded, 1st.  That  if  slaves  were  considered 
as  real  estate,  future  acquisitions  of  them 
might  be  devised.  2nd.  But  that,  as  to 
their  testable  quality  they  are  personal 
esta'te,  and,  of  course,  may  be  so  devised. 
Pendleton,  for  the  defendants,  said,  that 
as  it  was  admitted  on    the  other  side,  that 
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after  acquired  lands  cannot  be  devised,  so 
he  would  admit  that  personal  chattels,  in 
the  same  situation,  might.  And  that  the 
question  was,  whether  slaves  should  be 
considered  as  lands  or  as  personal  chattels? 
This  question  the  act  of  Assembly  has  de- 
termined for  us  by  making  them  real 
estate.  By  this  alteration  of  their  legal 
nature,  they  would  have  been  rendered  in- 

devisable ;  because  by  the  common  law 
135      of  England  no  real  estate  *could  be 

devised.  The  statute  of  wills  has 
made  devisable  such  real  estates  as  come 
within  the  description  of  *  manors,  lands, 
tenements  and  hereditaments,'  and  the  act 
of  Assembly  which  made  slaves  real,  gave 
them  expressly  the  heretable  property, 
which  brought  them  under  the  operation 
of  the  statute  of  wills  as  an  hereditament. 
Otherwise  that  act  which  took  from  them 
their  testable,  with  their  personal  char- 
acter, would  have  made  them  intestable 
when  it  made  them  real,  had  it  not  super- 
added such  a  property  as  would  bring  them 
within  the  purview  of  the  statute  of 
wills.  Nor  does  the  objection  weigh, 
that  they  are  not  a  hereditament  ^holden 
in  Socage,'  because  the  Socage  tenure 
is  mentioned  by  the  statute  only  by  way 
of  example,  and  in  contradistinction  to 
tenures  of  a  base  nature,  which  were  not 
intended  to  be  made  devisable.  If,  there- 
fore, slaves  derive  their  testable  quality 
from  the  statute  of  wills,  they  must  take  its 
subject  to  the  restriction  of  the  statute,  that 
a  person  not  'having,'  may  not  devise  them. 
There  is  another  reason  for  the  distinc- 
tion between  real  and  personal  estate  in 
the  present  case,  besides  that  drawn  from 
the  statute  of  wills ;  that  is  their  nature  and 
value.  Lands  are  in  their  nature  fixed  and 
permanent,  not  experiencing  that  daily  and 
hourly  transfer  from  one  owner  to  another, 
which  personal  chattels  do.  In  their  value 
they  are  greatly  distinguished  from  chat- 
tels, in  so  much,  as  to  render  it  well  worth 
the  testator's  attention  to  change  his  will 
when  he  changes  his  landed  possessions,  and 
to  be  too  great  to  be  thrown  into  a  sweep- 
ing residuary  clause.  Now  these  reasons 
are  applicable  to  property  in  slaves,  which 
are  not  the  subject  of  perpetual  transfer 
from  hand  to  hand,  but  live  in  families  with 
us,  are  bom  and  die  on  our  lands,  and,  by 
their  representatives,  may  continue  with 
us  as  long  as  the  lands  themselves.  Again 
in  their  value  they  are  distinguished  as 
lands,  the  slave  being  worth  as  much  as  the 
ground  he  cultivates.  For  this  reason  our 
laws  have  put  them  on  a  footing  with 
lands. 

He  answered  the  objection  that  a  will 
must  be  republished  on  the  birth  of  every 
new  child,  in  order  to  pass  it,  by  saying  that 
slaves  being  considered  as  lands,  the  will 
speaks  from  the  time  of  making  it,  and  of 
course,  by  a  devise  of  the  mother  her  subse- 
quent issue  passes;  so  that  there  is  no  such 
danger  of  a  partial  intestacy.  He  also 
strongly  ursred  the  case  of  Harrison  v. 
Harrison,  and  endeavored  to  shew  it  could 
l>e  determined  on  no  other  principle  than 
the  one  now  insisted  on. 


But  he  argued,  that  the  slaves  now  in 
question  could  not  pass,  for  a  reason  inde- 
pendent of  their  peculiar  nature.  The  will 
of  the  testator  is  the  efficacious  principle 
in  testamentary  alienation ;  in  support  of 
that,  words  may  do  any  thing;  against  it, 
they  can  do   nothing.     So   that  admitting 

whatever  was  the  object  of  the  testa- 
136      tor's    *mind    when    he   penned   this 

clause,  might  pass  under  it,  we  may 
well  ask,  could  the  testator,  when  making 
his  will,  have  the  slaves  in  question  under 
his  contemplation?  Could  he  foresee,  or 
reasonably  expect,  his  uncle  was  to  die  be- 
fore him ;  that  he  should  die  intestate  too ; 
and  that  his  own  death  would  follow  so 
closely  as  to  leave  him  no  leisure  to  enquire 
into  the  size  and  nature  of  the  accession  to 
his  estate;  to  consider  what  would  be  a 
convenient  disposition  of  it,  and  to  make 
the  necessary  addition  to  his  will?  We  may 
say  it  is  at  least  improbable  he  should  have 
all  this  in  view.  His  words  are  a  further 
assurance  he  had  not.  For  there  is  nothing 
future  in  them,  nothing  which  discovers  an 
extended  prospect  into  futurity.  They  are 
merely  present,  *all  the  rest  of  my  estate,' 
Ac.  If  then  these  slaves  made  no  part  of 
the  idea  which  he  endeavored  to  express 
by  the  residuary  clause;  he  did  not  will 
them  to  pass,  and  therefore  they  did  not 
pass. 

John  Randolph,  Attorney  General,  on  the 
same  side,  mentioned  what  Lord  Holt  had 
somewhere  declared  to  be  the  strongest 
reason  why  after  acquired  chattels  should 
pass,  and  lands  should  not.  Because,  in 
the  case  of  lands,  if  they  did  not  pass  by 
the  will  there  was  yet  a  person  appointed 
by  the  law  to  take  them,  to  wit,  the  heir ; 
but  if  after  acquired  chattels  were  adjudged 
not  to  pass  to  the  executor  by  the  will,  there 
could  be*  no  person  to  take  them,  which 
would  be  an  inconvenience.  As  Pendleton 
had  insisted  slaves  were  within  the  word 
'hereditament'  in  the  statute  of  wills,  so 
he  said  they  were  within  the  word  'tene- 
ment' in  the  same'  statute;  and  for  a  proof 
of  this  referred  tot  some  passages  in  my 
Lord  Coke's  comment  on  the  Magna 
Charta. 


•Does  not  every  partial  intestacy  prove  that  this 
cannot  be  the  reason  of  the  difference  between  a 
beqnest  of  after  acquired  lands  and  chattels,  where, 
thonffh  apart  of  the  personalty  Is  undisposed  of  by 
the  will,  yet  the  law  gives  it  to  the  ezecntor.  Swlnb. 
part  IV.  i  2.  says,  that  by  the  bare  nomination  of  an 
executor,  all  the  goods  pass  to  him,  though  there  be 
not  a  single  legacy  in  the  will.— Edition  18£9. 

tl  can  find  nothing  like  it,  unless  it  be  the  com- 
ment in  3  Inst  28,  on  the  words  'salvo  contenemento,' 
where  it  is  said  'contenement  slgnifleth  his  counte- 
nance which  he  hath  together  with,  and  by  reason 
of.  his  freehold,  and  therefore  is  called  contene- 
ment, or  continence,  and  in  this  sense  doth  the 
statute  of  E.  8.  and  old  Nat  Brev.  use  it.  where 
countenance  is  used  for  contenement.  The  armor 
of  a  soldier  is  his  countenance,  the  books  of  a 
scholar  Is  his  countenance,  and  the  like.*  See  also 
Harrington's  observations  on  Mag.  CharU,  cap.  )4. 
—Edition  1889. 
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Wjthe's  reply,  aa  to  its  new  matter,  was 
oonnned  principally  to  Harrison's  case, 
shewing'  that  the  residuary  clause  in  that 
case  was  expressed  so  peculiarly  as  to  ex- 
clude the  slaves  which  came  to  the  testator 
afterwards,  and  that  the  court  went  on  that 
ezclosion. 


It  was  decreed  the  new  acquired  slaves 
did  not  pass  under  the  will,  by  the  opinions 
of  Lee,  Burwell,  Fairfax,  Psig|f  ftD<l 
Wormley,  against  the  Secretary  T.  Nel- 
son, and  Byrd.  The  Governor  gave  no 
opinion. 
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Whether  Christianity  is  a  Part  of  the  Common  Law  ? 


In  Quare  impedit,  in  C.  B.  34.  H.  6.  fo. 
38,  the  defendant,  Bishop  of  Lincoln, 
pleads  that  the  church  of  the  plaintiff  be- 
came void  bj  the  death  of  the  incumbent ; 
that  the  plaintiff  and.  I.  S.  each  pretend- 
ing a  right,  presented  two  several  clerks; 
that  the  church  being  thus  rendered  titi- 
gioas,  he  was  not  obliged,  by  the  ecclesias- 
tical law,  to  admit  either  until  an  inquisi- 
tion de  jure  patronatus  in  the  ecclesiastical 
court;  that,  by  the  same  law,  this  inquisi- 
tion was  to  be  at  the  suit  of  either  claim- 
ant, and  was  not  ez  officio  to  be  instituted 
by  the  Bishop,  and  at  his  proper  costs ;  that 
neither  party  had  desired  such  an  inquisi- 
tion ;  that  six  months  passed ;  whereon  it 
belonged  to  him  of  right  to  present  as  on  a 
lapse,  which  he  had  done.  The  plaintiff 
demurred.  A  question  was.  How  far  the 
ecclesiastical  law  was  to  be  respected  in 
this  matter  by  the  Common  law  court? 
And  Prisot  c.  5.  in  the  course  of  his  argu- 
ment, uses  this  expression,  'a  tels  leis  que 
ils  de  seint  eglise  ont  en  ancien  scripture, 
coyient  a  nous  a  donner  credence ;  car  ceo 
common  ley  sur  quel  touts  manners  leis 
sont  fond  s.  £t  auxy,  Sir,  nous  sumus 
obliges  de  conustre  lour  ley  de  saint  eglise : 
et  semblablement  ils  sont  obliges  de  con- 
ustre nostre  ley,  et.  Sir,  si  poit  apperer  or 
a  nous  que  I'evesque  ad  fait  come  un 
Ordinary  fera  en  tiel  cas,  adonq  nous  de- 
vons  ceo  adjuger  bon,  ou  auterment  nemy,' 
&c.  It  does  not  appear  what  judgment  was 
given.  T.  B.  ubi  supra,  3.  c.  Fitzh.  Abr. 
Qu.  imp.  89  Bro.  Abr.  Qu.  imp.  12.  Finch 
mis-states  this  in  the  following  manner: 
*to  such  laws  of  the  church  as  have  war- 
rant in  holy  scripture,  our  law  giveth 
credence;'  and  cites  the  above  case,  and 
the  words  of  Prisot  in  the  margin. 
Finch's  law,  B.  1.  c.  3.  published  1613. 
Here  we  find  *  ancien  scripture'  converted 
into  *holy  scripture;'  whereas  it  can  only 
mean  the  antient  written  laws  of  the 
church.  It  cannot  mean  the  scriptures,  1st. 
Because  the  term  antient  scripture  must 
then  be  understood  as  meaning  the  Old 
Testament  in  contradistinction  to  the 
New,  and  to  the  exclusion  of  that ;  which 
would  be  absurd,  and  contrary  to  the  wish 
of  those  who  cite  this  passage  to 
138  prove  that  *the  scriptures,  or  Chris- 
tianity, is  a  part  of  the  common  law. 
2nd.  Because  Prisot  says,  ^ceo  (est)  Com- 
mon ley  sur  quel  touts  manners  leis  sont 
fondes.'  Now  it  is  true  that  the  ecclesias- 
tical law,  so  far  as  admitted  in  England, 
derives  its  authority  from  the  common  law. 
But  it  would  not  be  true  that  the  scriptures 
so  derive  their  authority.  3rd.  The  whole 
case  and  arguments  shew,  that  the  question 
was,  How  far  the  ecclesiastical  law  in  gen- 
eral should  be  respected  in  a  common  law 
court?    And  in  Bro's    Abr.    of    this   case. 


Littleton  says  4es  juges  del  Common  ley 
prendra  conusans  quid  est  lex  ecclesiae  vel 
admiralitatis  et  hujus  modi.'  4th.  Be- 
cause the  particular  part  of  the  ecclesias- 
tical law  then  in  question,  viz.  the  right  of 
the  patron  to  present  to  his  ad  vow  son, 
was  not  founded  on  the  law  of  God,  but 
subject  to  the  modification  of  the  law-giver ; 
and  so  could  not  introduce  any  such  gen- 
eral position  as 'Finch  pretends.  Yet  Win- 
gate  (in  1658)  thinks  proper  to  erect  this 
false  quotation  into  a  maxim  of  the  com- 
mon law,  expressing  it  in  the  very  words 
of  Finch,  but  citing  Prisot.  Wing.  Max. 
3.  Next  comes  Sheppard  (in  1675)  who 
states  it  in  the  same  words  of  Finch,  and 
quotes  the  Y.  B.  Finch  and  Wingate.  3 
Shep.  Abr.  tit.  'Religion.'  In  the  case 
of  the  King  and  Taylor,  Sir  Matthew  Hale 
lays  it  down  in  these  words;  'Christianity 
is  parcel  of  the  laws  of  England.'  1 
Ventr.  293;  3  Keb.  607.  But  he  quotes  no 
authority.  It  was  from  this  part  of  the 
supposed  common  law,  that  he  derived  his 
authority  for  burning  witches.  So  strong 
was  this  doctrine  become  in  1728,  by  addi- 
tions and  repetitions  from  one  another,  that 
in  the  case  of  the  King  v.  Woolston,  the 
court  would  not  suffer  it  to  be  debated, 
Whether  to  write  against  Christianity  was 
punishable  in  the  tempora  courts,  at  com- 
mon law?  saying  it  had  been  so  settled  in 
Taylor's  case,  ante,  2  Stra.  834.  Therefore 
Wood,  in  his  Institute,  lays  it  down,  that 
all  blasphemy  and  profaneness  are  offences 
by  the  common  law,  and  cites  Strange,  ubi 
supra.  Wood,  409.  And  Blackstone  (about 
1763)  repeats,  in  the  words  of  Sir  Matthew 
Hale,  that  'Christianity  is  part  of  the  laws 
of  England,'  citing  Ventr.  and  Stra.  ubi 
supra.  4  Bl.  59.  Lord  Mansfield  qualified 
it  a  little,  by  saying,  in  the  case  of  the 
Chamberlain  of  London  v.  Evans,  1767, 
that  'the  essential  principles  of  revealed 
religion  are  part  of  the  common  law. '  But 
he  cites  no  authority,  and  leaves  us  at  our 
peril  to  find  out  what,  in  the  opinion  of 
the  judge,  and  according  to  the  measure  of 
his  foot  or  his  faith,  are  those  essential 
principles  of  revealed  religion,  obligatory  on 
us  as  a  part  of  the  common  law.  Thus  we  find 
this  string  of  authorities,  when,  examined 
to  the  beginning,  all  hanging  on  the  same 
hook;  a  perverted  expression  of  Prisot's; 
or  on   nothing.     For  they  all  quote  Prisot, 

or  one  another,  or  nobody.  Thus, 
139      Finch  quotes  Prisot;  Wingate  *also; 

Sheppard  quotes  Prisot,  Finch  and 
Wingate ;  Hale  cites  nobody ;  the  court,  in 
Woolston 's  case,  cite  Hale;  Wood  cites 
Woolston's  case;  Blackstone  that  and  Hale; 
and  Lord  Mansfield,  like  Hale,  ventures  it 
on  his  own  authority.  In  the  earlier  ages 
of  the  law,  as  in  the  Year  books  for  in- 
stance, we  do  not  expect  much   recurrence 
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to  authorities  by  the  judges;  because,  in 
those  days,  there  were  few  or  none  such, 
made  public.  But  in  later  times  we  take 
no  judge's  word  for  what  the  law  is,  fur- 
ther than  he  is  warranted  by  the  authorities 
he  appeals  to.  His  decision  may  bind  the 
unfortunate  individual  who  happens  to  be 
the  particular  subject  of  it ;  but  it  cannot 
alter  the  law.  Although  the  common  law 
be  termed  I^ez  non  scripta,  yet  the  same 
Hale  tells  us,  'when  I  call  those  parts  of 
our  laws  lieges  nor  scriptae,  I  do  not  mean 
as  if  all  those  laws  were  only  oral,  or  com- 
municated from  the  former  ages  to  the  lat- 
ter merely f  by  word.  For  all  these  laws 
have  their  several  monuments  in  writing, 
whereby  they  are  transferred  from  one  age 
to  another,  and  without  which  they  would 
soon  lose  all  kind  of  certainty.  They  are 
for  the  most  part  extant  in  records  of  pleas, 
proceedings  and  judgments,  in  books  of 
reports,  and  judicial  decisions,  in  tractates 
of  learned  men*s  arguments  and  opinions, 
preserved  from  antient  times,  and  still 
extant  in  writing.'  Hale's  Com.  Law,  22. 
Authorities  for  what  is  common  law,  may, 
therefore,  be  as  well  cited  as  for  any  part 
of  the  lex  scripta.  And"  there  is  no  better 
instance  of  the  necessity  of  holding  the 
judges  and  writers  to  a  declaration  of  their 
authorities,  than  the  present,  where  we  de- 
tect them  endeavoring  to  make  law  where 
they  found  none,  and  to  submit  us,  that 
one  stroke  to  a  whole  system,  no  particle 
of  which,  has  its  foundation  in  the  common 
law,  or  has  received  the  *esto'  of  the  legis- 
lator. For  we  know  that  the  common  law 
is  that  system  of  law  which  was  introduced 
by  the  Saxons,  on  their  settlement  in 
England,  and  altered,  from  time  to  time, 
by  proper  legislative  authority,  from  that, 
to  the  date  of  the  Magna  Charta,  which 
terminates  the  period  of  the  common  law, 
or  lex  non  scripta,  and  commences  that  of 
the  statute  law,  or  lex  scripta.  This  settle- 
ment took  place  about  the  middle  of  the  fifth 
century;  but  Christianity  was  not  intro- 
duced till  the  seventh  century;  the  con- 
version of  the  first  Christian  King  of  the 
Heptarchy,  having  taken  place  about  the 
year  5%,  and  that  of  the  last  about  686. 
Here,  then,  was  a  space  of  two  hundred 
years,  during  which  the  common  law  was  in 
existence,  and  Christianity  no  part  of  it. 
If  it  ever,  therefore,  was  adopted  into  the 
common  law,  it  must  have  been  between 
the  introduction  of  Christianity  and  the 
date  of  the  Magna  Charta.  But  of  the  laws 
of  this  period,  we  have  a  tolerable  col- 
lection, by  Lambard  and  Wilkins; 
140  *probably  not  perfect,  but  neither 
very  defective ;  and  if  any  one  chooses 
to  build  a  doctrine  on  any  law  of  that, 
period,  supposed  to  have  been  lost,  it  is 
incumbent  on  him  to  prove  it  to  have  ex- 
isted, and  what  were  its  contents.  These 
were  so  far  alterations  of  the  common  law, 
and  became  themselves  a  part  of  it;  but 
none  of  these  adopt  Christianity  as  a  part 
of  the  common  law.  If,  therefore,  from 
the  settlement  of  the  Saxons,  to  the  intro- 
duction   of  Christianity  among  them,  that 


system  of  religion  could  not  be  a  part  of 
the  common  law,  because  they  were  not  yet 
Christians ;  and  if,  having  their  laws  from 
that  period  to  the  close  of  the  common 
law,  we  are  able  to  find  among  them  no 
such  act  of  adoption ;  we  may  safely  affirm 
(though  contradicted  by  all  the  judges  and 
writers  on  earth)  that  Christianity  neither 
is,  nor  ever  was,  a  part  of  the  common  law. 
Another  cogent  proof  of  this  truth  is  drawn 
from  the  silence  of  certain  writers  on  the 
common  law.  Bracton  gives  us  a  very 
complete  and  scientific  treaties  of  the 
whole  body  of  the  common  law.  He  wrote 
this  about  the  close  of  the  reign  of  Henry 
III,  a  very  few  years  after  the  date  of  the 
Magna  Charta.  We  consider  this  book  as 
the  more  valuable,  as  it  was  written  about 
the  time  which  divides  the  common  and 
statute  law;  and  therefore  gives  us  the 
former  in  its  ultimate  state.  Bracton,  too, 
was  an  ecclesiastic,  and  would  certainly 
not  have  failed  to  inform  us  of  the  adop- 
tion of  Christianity  as  a  part  of  the  com- 
mon law,  had  any  such  adoption  ever  taken 
place.  But  no  word  of  his,  which  inti- 
mates any  thing  like  it,  has  ever  been 
cited.  Fleta  and  Brit  ton,  who  wrote  in 
the  succeeding  reign  of  K.  I.,  are  equally 
silent.  So  also  is  Glanvil,  an  earlier 
writer  than  any  of  them,  to  wit,  temp.  H. 
2 ;  but  his  subject,  perhaps,  might  not  have 
led  him  to  mention  it.  It  was  reserved  then 
for  Finch,  five  hundred  years  after,  in  the 
time  of  Charles  II.,  by  a  falsification  of  a 
phrase  in  the  Year  book,  to  open  this  new 
doctrine,  and  for  his  successors  to  join  f uU- 
moathed  in  the  cry,  and  give  to  the  fiction 
the  sound  of  fact.  Justice  Fortescue 
Aland,  who  possessed  more  Saxon  learning 
than  all  the  judges  and  writers  before  men- 
tioned put  together,  places  this  subject  on 
more  limited  ground.  Speaking  of  the  laws 
of  the  Saxon  Kings,  he  says,  'the  ten  com- 
mandments were  made  part  of  their  law, 
and  consequently  were  once  part  of  the  law 
of  England ;  so  that  to  break  any  of  the 
ten  commandments,  was  then  esteemed  a 
breach  of  the  common  law  of  England ;  and 
why  it  is  not  so  now,  perhaps,  it  may  be 
difficult  to  give  a  good  reason.'  Pref.  to 
Fortescue's  Rep.  xvii.  The  good  reason  is 
found  in  the  denial  of  the  fact. 

Houard,  in  his  Coutumes  Anglo-Nor- 
mandes,  I.  87,  notices  the  falsification  of 
the  laws  of  Alfred,  by  prefixing  to 
141  them,  four  ^chapters  of  the  Jewish 
law,  to  wit,  the  20th,  21st,  22nd  and 
23rd  chapters  of  Exodus;  to  which  he 
might  have  added  the  15th  of  the  Acts  of 
the  Apostles,  v.  23  to  29,  and  precepts  from 
other  parts  of  the  scripture.  These  he 
calls  Hors  d'oeuvre  of  some  pious  copyist. 
This  awkward  monkish  fabrication,  makes 
the  preface  to  Alfred's  genuine  laws  stand 
in  the  body  of  the  work.  And  the  very 
words  of  Alfred  himself  prove  the  fraud ; 
for  he  declares  in  that  preface,  that  he  has 
collected  these  laws  from  those  of  Ina,  of 
Offa,  Aethelbert  and  his  ancestors,  saying 
nothing  of  any  of  them  being  taken  from 
the   scripture.      It    is    still  .more  certainly 
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proved  by  the  inconsistencies  it  occasions. 
For  example,    the  Jewish   legislator,    Bz- 
odus,  xxi.  12,  13,  14,  (copied  by  the  Pseado 
Alfred  {  13. )  makes  mnrder,  with  the  Jews, 
death.     But  Alfred  himself  LI.  zzvi.    pun- 
ishes it  by  a  fine  only,   called  a  weregild, 
proportioned  to  the  condition  of  the  person 
killed.     It  is  remarkable   that   Hume    (Ap- 
pend. I.    to   his   History)    examining    this 
article  of  the  laws  of  Alfred,    without  per- 
ceiving  the   fraud,    puzzles    himself  with 
accounting    for  the   inconsistency    it   had 
introduced.     To   strike  a  pregnant  woman, 
so  that  she  die,  is  death   by  Exod.  xxi.  22. 
23.  and  Pseud.  Alfr.    {  18.     But  by  the  LI. 
Alfred  ix.  the  offender  pays  a  weregild  for 
both  the  woman  and   child.     To  smite  out 
an  eye  or  a  tooth,  Bxod.  xxi.  24 — 27.  Pseud. 
Alfred.  {  19,    20,  if  of    a    servant    by    his 
master,  is  freedom  to  the  servant ;  in  every 
other  case,  retaliation.     But  by  Alfred  LI. 
zl.  a  fixed  indemnification  is   paid.     Theft 
of  an  ox  or  a  sheep,    by  the  Jewish  law, 
zzxi.  £^xod.  1.  was    repaid  five  fold  for  the 
ox,  and  four  fold   for    the    sheep;  by   the 
Psendog^raph    {   24,  double  for  the  ox,  and 
four  fold  for  the  sheep.    But  by  Alfred  LI. 
xvi.  be   who   stole  a   cow  and  calf,  was  to 
repay  the  worth   of  the  cow,    and  40s.    for 
the  calf.     Goring  by  an  ox,  was  the  death 
of  the  ox,  and  the  flesh   not  to   t>e  eaten ; 
Exod.    xxi.  28;   Pseud.  Alfr.  {  21.     By  LI. 
Alfr.  xxiv.    the    wounded   person   had   the 
ox.    This   Pseudograph    makes   municipal 
laws  of  the   ten   commandments:  {  1—10, 
regulate  concubinage ;  I  12,  makes  it  death 
to  strike,    or   to  curse   father  or  mother ;  i 
14,   IS,  give   an   eye  for  an  eye,  tooth    for 
tooth,  hand  for  hand,  foot  for   foot,    burn- 
ing for  burning,    wound  for  wound,  stripe 
for  stripe ;  {  19,  sells  the  thief  to  repay  his 
theft ;  {  24,  obliges  the  fornicator  to  marry 
the  woman  he  has  lain  with ;  {  29,   forbids 
interest  on  money ;  {  28,  35,  make  the  laws 
of  bailment,  and  very  different  from  what 
Lord  Holt  delivers   in    Coggs   v.    Bernard, 
and   what   Sir    William  Jones  tells  us  they 
were;  and  punishes  witchcraft  with  death, 
I  30,    which  Sir  Matthew   Hale  1  P.  C.  ch. 
33,   declares   was   not  a   felony  before  the 
Stat.  1,  Jac.  c.  12.     It  was  under  that  stat- 
ute, that  he  hung  Rose  Cullender,  and 
142      Amy   Duny,    16    Car.    2.     (1662)  *on 
whose  trial  he   declared,    *that  there 
were  such  creatures  as  witches,  he  made  no 
doubt   at  all;  for  1st.  The   scriptures   had 
affirmed  so  much.     2nd.  The  wisdom  of  all 
nations  had   provided   laws    against  such 
persons— and  such  hath  been  the  judgment 


of  this  kingdom,  as  appears  by  that  act 
of  parliament  which  hath  provided  punish- 
ments proportionable  to  the  quality  of  the 
offence.'  And  we  must  certainly  allow 
greater  weight  to  this  position  4hat  it 
was  no  felony  till  James's  statutes,'  delib- 
erately laid  down  in  his  H.  P.  C,  a  work 
which  he  wrote  to  be  printed  and  tran- 
scribed for  the  press  in  his  lifetime,  than 
to  the  hasty  scriptum,  that  *at  common 
law,  witchcraft  was  punished  with  death 
as  heresy,  by  writ  de  heretico  comburendo, ' 
in  his  methodical  summary  of  the  P.  C.  pa. 
6. ;  a  work  *not  intended  for  the  press,  nor 
fitted  for  it  and  which  he  declared  himself 
he  had  never  read  over  since  it  was  writ- 
ten.' Preface.  Unless  we  understand  his 
meaning  in  that  to  be,  that  witchcraft 
could  not  be  punished  at  common  law  as 
witchcraft,  but  as  a  heresy.  In  either 
sense,  however,  it  is  a  denial  of  this  pre- 
tended law  of  Alfred.  Now  all  men  of 
reading  know  that  these  pretended  laws  of 
homicide,  concubinage,  theft,  retaliation, 
compulsory  marriage,  usury,  bailment,  and 
others  which  might  have  been  cited  from 
this  Pseudograph,  were  never  the  laws  of 
England,  not  even  in  Alfred's  time ;  and  of 
course,  that  it  is  a  forgery.  Yet,  palpable 
as  it  must  be  to  a  lawyer,  our  judges  have 
piously  avoided  lifting  the  veil  ynder 
which  it  was  shrouded.  In  truth,  the 
alliance  between  church  and  state  in  Eng- 
land, has  ever  made  their  judges  accom- 
plices in  the  frauds  of  the  clergy ;  and  even 
bolder  than  they  are;  for  instead  of  being 
contented  with  the  surreptitious  introduc- 
tion of  these  four  chapters  of  Exodus,  they 
have  taken  the  whole  leap,  and  declared  at 
once  that  the  whole  Bible  and  Testament, 
in  a  lump,  make  a  part  of  the  common  law 
of  the  land ;  the  first  judicial  declaration  of 
which  was  by  this  Sir  Matthew  Hale.  And 
thus  they  incorporate  into  the  English 
code,  laws  made  for  the  Jews  alone,  and 
the  precepts  of  the  gospel,  intended  by  their 
benevolent  author  as  obligatory  only  in  foro 
conscientiae ;  and  they  arm  the  whole  with 
the  coercions  of  municipal  law.  They  do 
this,  too,  in  a  case  where  the  question  was, 
not  at  all,  whether  Christianity  was  a  part 
of  the  law  of  England,  but  simply  how  far 
the  ecclesiastical  law  was  to  be  respected 
by  the  common  law  courts  of  England,  in 
the  special  case  of  a  right  of  presentment. 
Thus  identifying  Christianity  with  the 
ecclesiastical  law  of  England. 

TH:  JEFFERSON. 
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8. 
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Distribution  by  husband,  administrator  to 

his  wife,  72. 
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E^cclesiastical  jurisdiction  in  Virginia,  if  in 

General  Court,  96. 
Escape,  who  answerable  for,  49,  59. 
Evidence,  what  shall  be,  51,  58. 
Farm  of  oflSce,  59. 

Feme,  privy  acknowledgment  of,  62. 
Free  or  bond,  who  are,  87,  90, 109. 
Fresh  pursuit,  49. 
Gates  on  the  highway,  50. 
General  Conrt,  jurisdiction   of,  when   sums 
below  i:iO.  24. 
ecclesiastical  jurisdiction  of, 
96. 
Grants  elder  and  younger,  what  gives  pref- 
erence to  latter,  30. 
Highway,  obstructions  of,  50. 
Husband,  administrator  of  wife,  if  subject  to 

distribution,  72. 
Importation,  what  is,  8. 
Increase  of  stock,  to  whom  shall  go,  123. 
Induction  of  a  clerk,  in  whom,  99. 
Joinder  in  action,  56. 
Lapse  of  lands,  evidence  on,  10. 

of  infants  before  11  Ann.  c. 

4,18. 
seating,    within    what   time 
prevents  it,  19. 
Length  of  time,  15. 
Notice  of  prior  deeds,  not  recorded,  affects 

not  subsequent  purchaser,  71. 
Nomination  of  a  clerk,  in  whom,  99. 
Nuisances,  50. 

Parishes  of  Virginia,  of  what  nature,  103. 
Patents  for  lands,  how  repealed,  20. 
Patron  of  churches  in  Virginia,  who  is,  107. 
Presentation  of  a  clerk,  in  whom,  99. 
Prison  insufficient,  49. 

fees,  59. 
Privy  acknowledgment  of  feme  not  supplied 

in  equity,  62. 
Processions  of  land,  how  far  binding,  86. 
Quit-rents,  to  whom  may  be  paid,  14. 
action  for,  14. 


Servants,  Indian,  109. 

Mulatto,  to  what  time  shall  serve, 
87. 

where  binding  necessary, 

if  alienable,  87,  90. 

how  they  pass  on  death  of 

master,  91. 
what  entitled  to,  88. 
Survey  of  lands,  how  far  essential,  30. 
Statute  5  G.  2, 58. 

Statutes  English,  which  in  force  here,  60. 
Sheriff's  office,  whether  it  may  be  farmed,  59. 
deputy,  if  quit-rents,  levies  Ac,  be 
discounted  with  by  his  creditor, 
whether  the  latter  be  chargeable 
therefor  to  the  sheriff,  14. 
Slaves,    who  are  by  law,  90,  109. 

what  Indians  are  made  so,  109. 
what  description  includes  them,  45, 

132. 
nature  of  the  estate;  resemblance 
to  copyhold,  52,  82. 
chattels  real,  73. 
taille  of  them  when  not  annexed  to 

lands,  73. 
use  of  them,  may  be  under  statute 

of  Uses,  72. 
of  feme  in  possession,  1,  37. 

in  action,  72. 
tenancy  by  the  pourtesy  in,  whether 

could  be  inter  1705,  73,  85. 
increase  of,  how  considered,  5. 
unborn,  whether   they  may  be  be- 
queathed, 43. 
go  with  the  mother,  67. 
in  ventre  sa  mere,  52. 
remainder  in,  limited,  2,  5, 37, 43,  53. 

contingent,  52. 
reversion    of,   if  younger  children 

may  claim  share  of  value,  86. 
residuum  of,  what  it  comprehends, 

1,133. 
undivided  interest  in,  passes  as  a 

divided  one,  1. 
value  of,  where  demandable,  52,  86. 
at  what  time,  10. 
hotchpot,  if  it  takes  place  in  shar- 
ing, 86. 
where  possession  retained  to  finish 

crop,  123. 
if  during  possession   for  finishing 
crop,  may  be  otherwise  employed, 
129. 
who  entitled  to  retain  to  finish  crop, 

129. 
value,  if  shared  without  regard  to 

former  advances,  86. 
distribution,  if  subject  to,  73. 
acquired  after  date  of  will,  if  they 

pass,  132. 
devise  of,  if  it  passes  those  acquired 
after,  132. 
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assent  of  executor  passes  them,  6. 

life  estate  in,  what  words  will  con- 
vey, 43. 

property  in  conveyed  withont  words 
of  limitation,  67. 

parol  gift  of,  without  delivery,  79. 

delivery  of,  if  necessary  to  validate 
a  parol  gift,  79. 
detinue  for, where  the  proper  action,!. 
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who  may  join  in  action,  56. 

deceit  in  sale  of,  10. 
Stock  of  farm,  to  wit,  cattle  and  use  and  in- 
crease of,  to  whom  go,  123. 
Use  of  farm  stock,  what  it  carries,  123. 
Usury,  24. 

Visitation  of  clergy,  in  whom,  99. 
Writ  of  error,  for  what  sum  allowed,  8. 
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office  the  title  of  a  book,  the  rif^ht  whereof  he  claims  as  author,  in  the  words  foUowinj;^ : 
**  Decisions  of  cases  in  Virginia,  by  the  high  court  of  chancery,  with  remarks  upon 
decrees  by  the  court  of  appeals,  reversing*  some  of  those  decisions,"  in  conformity  to  the 
act  of  the  congress  of  the  united  stages,  intituled  "  an  act,  for  the  encouragement  of  learn- 
ing, by  securing  the  copies  of  maps,  charts  and  books  to  the  authors  and  proprietors  of 
such  copies,  during  the  times  therein  mentioned." 
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ADVERTISEMENT. 


[In  edition  of  185S.] 


WYTHE'S  REPORTS 


Of  decisions  made  by  him  in  the  Hig^h 
Cotirt  of  Chancery,  having^  been  long^  out 
of  print,  and  commanding,  whenever  a  copy 
has  been  exposed  to  sale,  quite  a  high 
price,  the  publisher  has  undertaken  to  pre- 
sent to  the  legal  profession  and  the  public 
this  new  and  only  complete  edition.  He 
was  encouraged  to  engage  in  such  an  enter- 
prise also  by  the  great  eminence  of  the  au- 
thor as  a  scholar  and  a  jurist,  and  by  his 
exalted  reputation  as  a  citizen  and  a  pa- 
triot. At  iirst  it  was  his  intention  simply 
to  reprint  the  work,  in  octavo  form,  with 
an  index  and  abstracts  of  the  cases.  But 
daring  the  publication  his  plan  became  en- 
larged, as  stated  in  the  preface.  This  en- 
largement will,  he  trusts,  render  the  edition 
more  valuable,  and    recommend  it    to    the 


favor  of  the  legal  profession,  for  whose 
benefit  it  has  been  made.  He  is  able  to 
furnish  also 

JEFFERSON'S  REPORTS, 

uniform  with  those  of  his  illustrious 
preceptor ;  the  two  bound  up  together,  or  i  n 
separate  volumes.  The  possession  of  these 
works  has  long  been  the  desideratum  with 
lawyers  and  other  collectors  of  books ;  and 
together  with  that  of 

BARRADALL'S  REPORTS, 

now  in  MS.,  but  which  the  publisher 
hopes  ere  long  to  lay  in  type  before  the 
public,  will  enable  any  one  to  complete 
the  list  of  Virginia  Reporters. 

Richmond,  January,  1852. 
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PREFACE. 

[Edition  of  1862.] 


In  1795,  Chancellor  Wythe  published  a 
folio  volume  entitled,  *  *  Decisions  of  Cases 
in  Virginia,  by  the  High  Court  of  Chan- 
cery, with  remarks  upon  decrees  by  the 
Court  of  Appeals,  reversing  some  of  those 
decisions.  Richmond  :  Printed  by  Thomas 
Nicolson,"  pp.  167.  In  1796-9  he  pub- 
lished seven  additional  cases,  in  several 
octavo  pamphlets,  by  the  same  printer. 

The  Editor  will  not  seek  to  recommend 
this  edition  of  those  Reports  to  the  favor 
of  the  public,  by  an  exaggeration  of  its 
inractical  utility  to  the  practising  lawyer. 
At  the  same  time,  he  does  not  see  how  any 
member  of  the  legal  profession,  imbued 
with  a  proper  spirit  towards  that  profession, 
or  towards  those  who  have  been  exemplars 
and  ornaments  in  it,  can  feel  indifferent 
to  such  a  work,  or  to  the  reward  of  that 
enterprise  which  has  ventured  to  bring  it 
once  more  within  the  reach  of  every  one. 

When  the  present  edition  was  first  con- 
templated, the  publisher's  plan  extended 
only  to  a  reprint,  with  an  index  and  analy- 
ses of  the  cases,  of  the  folio  work  pub- 
lished in  1795;  to  which,  of  course,  he 
added  as  soon  as  he  discovered  them,  the 
reports  of  cases  subsequently  published  in 
pamphlet  form.  The  idea  of  a  more  en- 
larged plan,  embracing  copious  annotations 
and  references  to  cases  in  pari  materia,  was 
suggested  to  him ;  and  the  Editor  was  will- 
ing to  undertake  the  task ;  but  the  delay  in 
getting  out  such  a  work,  the  increased  ex- 
pense, and  the  fact  that  such  new  modern 
matter  would  be  mostly  sought  in  works 
written  for  the  purpose  of  embodying  it, 
deterred  him  from  adopting  the  sugges- 
tion. The  undertaking  of  the  Editor  was, 
therefore,  circumscribed  by  the  wishes  of 
the  publisher. 

But  the  work  before  us  has  its  utilities, 
that  are  by  no  means  inferior.  It  is  no 
unimportant  link  in  the  history 
viii  *of  the  Jurisprudence  of  our  State ; 
showing  how  the  mind  of  an  upright, 
acute  and  fearless  Judge  worked  under  a 
severance  from  foreign  authority,  and 
sought  right  and  justice  amidst  the  con- 
flicts of  interest,  prejudice  and  popular  ex- 
citement. These  reports  and  comments 
exhibit  throughout  a  manly  and  vigorous 
independence  of  thought ;  the  most  sterling 
integrity;  the  most  transparent  sincerity  of 
conviction ;  the  most  unwavering  steadi- 
ness of  moral  principle;  and  a  highly 
enlightened  sense  of  equity,  untrammelled 
by  dicta  and  un swerved  by  prejudice  or  par- 
tiality. From  their  perusal  no  one  can 
arise  without  feeling  the  corresponding 
principles  within  himself  encouraged  and 
strengthened,  and  their  opposites,  if  any, 
rebuked  and  cowered.  If  their  author 
could  not  commit   such  a  memorial   to  the 


keeping  of  posterity 
ing  of  its  being 


with  a  confident  feel- 
appreciated,   who  may  do 
so? 

Few  members  of  the  bench  or  bar  can 
hope  to  occupy  such  positions,  so  that 
their  opinions  will  be  of  sufficient  practical 
utility  to  commend  them  to  their  profes- 
sional brethren,  after  they  shall  have  gone 
from  among  us.  None,  indeed,  but  those 
of  the  Judges  of  the  Appellate  Courts  of 
last  resort,  can  rest  securely  upon  such  a 
foundation.  And  yet,  shall  the  stores  of 
wisdom  and  experience  treasured  up  by  the 
luminaries  of  the  bench,  in  courts  not  su- 
premely appellate,  be  forever  lost ;  and  all 
that  shall  remain  of  them,  their  genius, 
their  labors  and  their  learning,  be  but  that 
brief  traditionary  apotheosis  which  their 
contemporaries,  or  their  successors,  hand 
down,  at  fartherest  for  a  generation  or 
two?  This  consideration  alone  should  se- 
cure from  the  legal  profession  a  high  de- 
gree of  favor  to  the  work  here  tendered 
them.  So  far  as  the  weight  of  names 
can  go,  few  are  so  fortunate  as  to  have  had 
a  Wythe  for  their  author,  with  a  Clay  for 
his  amanuensis. 

The  extent  of  the   original   plan    of    the 
publisher   has   already    been    stated.     The 
editor  felt  constrained,  however,    to   intro- 
duce references    to    the    decisions    of    the 
Court   of  Appeals  in    the  cases  reported  by 
the  venerable  Chancellor,  and    to  volunteer 
a  few  notes.     He    congratulates  the  public 
that     a     more     valuable    and     important 
enlargement   has    been    produced  by 
ix        *the    liberality   of  Wm.  Green,  Esq. , 
of  Culpepper,  whose  legal  learning  is 
so    well    known.     The    editor,    conferring- 
with  him  in  reference  to  this  edition,  just 
after  it  was  commenced,  discovered  that  he 
had  meditated  editing    the    work    himself* 
and  had  collected  materials  for  the  purpose  ; 
but    other  engagements  had  prevented  hitn 
from    executing   it.     He    at  once  evinced  a 
deep  interest  in  the  enterprise,  and  to  make 
it  the  more    successful,   ^freely  tendered  the 
use  of  his    notes    and   references.     It    was 
deemed    best  to  insert  the  most  material  of 
them  as   an     appendix.      But    before    Mr. 
Green    could  find   leisure  to  reduce  them  to 
the  order  he  desired,   the    printing   of    the 
text    had   proceeded    so  far  that  references 
to  the  appendix  could  not  be  inserted  in  the 
proper  places.     This  omission,  however,    is 
supplied    by   references  made  in  the  list  of 
cases,    and    in  the  appendix.     We    have  no 
doubt  the   public  will   feel  indebted,   as  we 
do,  to  Mr.  Green,  for  his  valuable  additions. 
In  this   edition,    the  cases  reported  have 
been     arranged,    with    a    few    exceptions, 
chronologically, — according    to  the  date  of 
the  decision  of  them  by  the  High    Court  of 
Chancery. 
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The  reasons  for  retaining  the  orthog- 
raphy and  punctuation  of  the  original,  are 
too  obvious  to  be  stated.  To  have  altered 
them,  would  have  changed  and  marred  the 
literary  portrait  which  the  work  presented 
of  the  author  and  his  times. 

The  folio  copy  used  in  preparing  this  edi- 
tion, was  kindly  furnished  by  Hon.  P.  V. 
Daniel,  of  the  Supreme  Court  of  the  United 
StatM;  and  the  supplementary  cases  by 
avinfir  been  co" 


Mr.  Green ; — they  having  1 


collected  and 


bound  in  a  volume,  formerly  owned  by  Mr. 
Madison,  whose  autograph  it  still  bears.  ^ 

Abstracts  of  the  cases  and  an  index  were 
indispensable,  and  a  memoir  of  the  author 
seemed  highly  appropriate  to  accompany 
the  reports:  these  must  speak  entirely  for 
themselves.  With  these  explanatory  re- 
marks, the  work  is  committed  to  the  profes- 
sion and  the  rest  of  the  public. 

Richmond,  January  lat,  1852. 
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Barradall's,  1  vol.  now  in  MS.  but  soon  to  be  published. 

Jefferson's,  1  vol.  embracing  also  some  of  the  cases  from  |       A^^^  ]  t-r^ 
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Munford's  6  vols.         ----- 

GUmer's,     1    "  ----- 

Randolph's  6    "  ----- 


1779-1803) 
1790,  1801  &  3 
1790-1803 
1796-1806 
1797-1806  J 
1807-1809 
1809-14  &  18 
1809-1820 
1820-1821 
1821-1828 


1779 

to 

1806 


1806 

to 
1828 


COURT  OF   APPBAI«S  AND  GBNBRAI,  COURT. 


Randolph's,  4th  &  6th  volumes, 
Leigh's  12  vols.  -       -       - 

Robinson's,  2  vols.      -        -        - 
Orattan's      7     •*        -       -       - 


1826-1828 
1829-1841 
1842&43f-J^- 
1844-1851 J  ^^^ 


1  1826 
^   to 


CHANCBRY  COURTS. 

Wythe's,  1  vol.  High  Court  of  Chancery,  - 
Henning  A  Munford's,  part  of  2nd  and  4th  vols.  Rich- 
mond Superior  Chancery  Courts     -       -       - 

UNITKD  STATES  CIRCUIT  COURT. 

Call's,  part  of  6th  vol.  cases  scattering  from 
Brockenbrongh's,  2  vols.     -       -       -       -       - 


1788-1798  )  1788 
1806-1809  )  1809 

1793-1825 )  ^^^^ 
1802-1833  fi^ 
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Conspicuous  personag^es,  who,  like  Wythe, 
make  the  History  of  their  Times,  may 
properly  stand  forth  from  the  canvass  of 
History,  in  all  their  individuality,— their 
portraiture  being^  only  the  bolder  for  being 
the  less  minute.  Yet  Biogra|^y  differs 
from  History  essentially  in  this ; — that  in 
the  former  details  may  be  given,  and  per- 
sonal traits  and  features  displayed,  that 
would  be  lost  in  the  generalizations  of  the 
latter. 

The  little,  however,  that  has  been  recorded 
of    the  long  and  useful   life  of  Mr.  Wythe, 

?artakes    more   of  eulogy    than  biography, 
^he  following  is   believed   to  contain   the 
moat  that  is  now  known  of  his  history. 

George  Wythe  was  born  in  the  County  of 
Elizabeth  City,  Virginia,  in  1726.  His 
mother  was  one  of  five  daughters  of  Mr. 
Keith,  a  Quaker  gentleman  of  good  fortune 
and  education,  and  author  of  a  work  on 
mathematical  and  other  subjects,  who  mi- 
grated from  Great  Britain  to  the  town  of 
Hampton,  in  1690:  his  fotherowned  a  good 
estate  on  Back  River,  and  died  intestate, 
survived  by  his  wife  and  three  children. 
The  elder  brother  being  the  heir  at  law,  it 
is  said  that  his  mother's  moderate  circum- 
stances induced  her  to  undertake  George's 
education  herself;  an  office  which,  though 
her  natural  and  acquired  qualifications  well 
fitted  her  for  it,  was,  as  is  usual  in  such 
cases,  but  imperfectly  discharged.  She, 
however,  besides  English,  taught  him  the 
rudiments  of  Lratin;  and  also  aided  him 
in  those  of  Greek ;  for  though  she  did  not 
understand  it  herself,  yet  having  learned 
the  alphabet,  she,  by  a  close  collation  of  the 
English  version 'With  the  Greek  Testament, 
assisted  him  in  the  translation.  As  she 
must  have  had  sufficient  means  from  her 
dower,  and  the  aid  of  her  elder  son,  to  send 
George  to  school,  it  is  probable  that  her 
parental  anxiety,  or  the  want  of  a 
xii  convenient  school,  *was  the  true 
cause  that  kept  him  at  home;  and 
though  his  literary  advantages  were  thus 
limited,  she  no  doubt  implanted  in  his 
character  the  seeds  of  that  strength  and 
uprightness  which  are  said  to  have  marked 
her  own. 

«  With  this  limited  scholastic  education,  he 
was  sent  to  study  law  with  his  uncle-in- 
law,  Mr.  Dewey,  a  lawyer  of  distinction  in 
the  County  of  Prince  George.  Here  not 
much  pains  was  bestowed  upon  him ;  his 
time  was  chiefly  devoted  to  what  is  termed 
the  drudgery  of  a  lawyer's  office.  He  ap- 
parently made  very  little  progress  in  his 
legal  studies.  Yet  it  might  be  very  fal- 
lacious to  infer  that  that  drudgery  had  no 
connection  with  or  influence  upon  his  fu- 
ture success.  The  profession  of  law  re- 
quires labors  and  sacrifices  of  its  votaries ; 


and  some  who  have  been,  at  the  ontsetr 
drudges,  have  by  the  very  patience,  perse- 
verance, accuracy  and  closeness  of  observa- 
tion which  so  called  drudgery  necessarily 
engenders  and  inculcates,  become  its  great- 
est luminaries. 

But  the  labof^  and  toils  of  the  student 
may  be  lightened  by  the  attention  and  ju- 
dicious encouragement  of  the  preceptor; 
and  no  doubt  Mr.  Wythe  profited  by  his 
own  experience  under  Mr.  Dewey,  when  in 
after  years  he  so  zealously  devoted  himself 
to  the  guidance  and  instruction  of  candi- 
dates for  the  bar. 

After  his  return  home,  in  about  two 
years,  he  gave  himself  assiduously  to  self- 
improvement ;  and  without  assistance  made 
considerable  progress  not  only  in  Law,  but 
in  Latin  and  Greek  Literature,  and  in  the 
liberal  sciences. 

His  mother  died  before  he  attained  hia 
majority.  Her  death  and  that  of  his  brother 
put  him  in  possession  of  the  means  of 
self-indulgence,  and  he  now  gave  himself 
up  to  a  long  career  of  pleasure  and  dis- 
sipation. It  cannot  be  supposed,  however » 
that  his  studies  were  entirely  suspended 
by  his  unfortunate  habits ;  for  such  thirst 
of  knowledge  as  he  had  imbibed  could  not 
have  been  slacked  by  the  in  toxica  ting- 
drafts  of  pleasure,  and  must  still  have  been 
indulged  in  the  intervals  of  dissipation. 
He  must,  too,  from  his  position,  connexions 
and  circumstances  have  enjoyed  all 
xiil  the  advantages  *of  the  society  for 
which  lower  Virginia  was  then,  as 
now,  distinguished;  and  may  even  have 
caught  some  aspirations  after  better  things 
from  the  men  with  whom  he  may  have  met 
and  mingled  in  the  old  metropolis  of  Wil- 
liamsburg. These  suppositions  are  con- 
firmed by  the  history  of  too  many  of  the 
gifted  young  sons  of  Virginia ;  misguided 
indeed  like  Wythe,  and  whilst  moving-  in 
the  best  society,  prostituting  both  genius 
and  learning  to  dissipation  and  extrava- 
gence;  but  unfortunately  not  endowed  with 
his  self-control,  nor  like  him  recalled  to  the 
paths  of  usefulness  and  ho.nor.  In  Wythe's 
reckless  course  of  ten  years,  there  does  not 
appear  to  have  been  any  great  depravity  of 
conduct.  Having  the  means  to  **live  like 
a  gentleman,"  he  felt  no  incentive  to  exer- 
tion. But  at  the  age  of  thirty,  by  his  own 
strength  of  will  and  better  purpose,  he 
broke  the  chains  which  evil  habits  might 
have  bound  indissolubly  around  him,  and 
entirely  reformed  his  whole  life.  The  par- 
ticular causes  of  this  change  are  not 
stated :  Whether  love,  the  foreseen  exhaus- 
tion of  his  resources,  his  own  penitent  re- 
flections, or  the  influence  of  interested 
friends ;  or  several  of  them  combined.  He 
appears   now  to  have  resumed  the  study  of 
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the  Law,  under  a  Mr.  Lewis,  whose  daugh- 
ter he  married.  Lord  Tenderden,  we  think, 
has  observed  that  poverty  has  been  the 
greatest  friend  of  the  legal  inrofession.  A 
prospective  vision  of  its  approach  may  have 
stimulated  the  exertions  of  Wythe.  Rapid 
■access  after  his  admission  to  the  bar, 
crowned  his  learning,  industry  and  elo- 
quence. But  he  never  ceased  to  deplore  the 
follies  and  imprudences  of  which  he  had 
been  so  long  guilty ;  to  regard  the  time  al- 
lotted to  them  as  irretrievably  lost,  and  to 
warn  the  many  young  men  who  came  under 
his  influence  to  profit  by  his  example. 

The  chancery  bench  of  Virginia  furnishes 
other  examples  of  the  strength  of  moral 
principle ;  not  only  in  the  case  of  Mr.  Wirt, 
whose  friends  placed  him  there  with  the 
hope  of  reforming  him ;  but  of  another  who 
has  since  adorned  it  and  in  whom  years  of 
integrity  and  morality  have  borne  testi- 
mony to  the  principles  that  were 
ztv  strengthened  by  the  ^temptations, 
which  he  by  his  own  decision  of 
character  resisted  in  youth. 

Moral  grandeur  is  the  truest ;  and  would 
that  our  great  men  not  only  possessed  more 
of  it ;  but  based  it  upon  the  precepts  and 
practice  of  the  Christian  faith.  Mr.  Jeffer- 
son speaks  of  the  elevated  philosophy  of 
Mr.  Wythe;  but,  better  stiU,  Mr.  Mun- 
ford  speaks,  as  we  shall  see,  of  his  faith  as 
a  christian. 

Wythe,  then,  it  would  appear,  came  to 
the  bar  in  Williamsburg  after  the  year 
1756;*  and  the  following  facts  shew  the 
eminence  to  which  he  must  have  arisen  in 
the  short  space  of  five  years.  In  1760, 
Jefferson  entered  William  and  Mary  Col- 
lege, as  a  student ;  and  in  less  than  two 
years  thereafter,  through  the  influence  of 
Or.  Small,  was  taken  under  the  instruction 
of  Mr.  Wythe.  Dr.  Small  was  Professor 
first  of  Mathematics,  and  afterwards  of 
Philosophy  and  Belles  Lettres  in  William 
&  Mary.  How  Mr.  Jefferson  regarded  his 
interposition  is  shewn  by  himself.  He 
says,  **He  (Dr.  S.)  returned  to  £/urope  in 
1762,  having  previously  filled  up  the  measure 
of  his  goodness  by  procuring  for  me  from 
his  most  intimate  friend,  George  Wythe,  a 
reception  as  a  student  of  law  under  his 
direction,  and  introduced  me  to  the  ac- 
quaintance and  familiar  table  of  Gov. 
Fauquier,  the  ablest  man  who  had  ever 
filled  that  ofi!ce.  With  him  and  at  his 
table,  Dr.  Small  and  Mr.  Wythe,  his  amici 
omnium  horarum,  and  myself  formed  a 
partie  quarree,  and  to  the  habitual  con- 
versations on  these  occasions,  I  owed  much 
instruction.  Mr.  Wythe  continued  to  be 
my  faithful  and  beloved  mentor  in  youth, 
and  my  most  affectionate  friend  through 
life.  In  1767,  he  led  me  into  the  practice  of 
the  law,  at  the  bar  of  the  General  Court, 
at  which  I  continued  till  the  Revolution 
shut  up  the  Courts  of  Justice,  "t 


•The  biographies  of  Wythe  lead  to  the  Impression 
that  he  studied  with  Mr.  Lewis,  and  came  to  the 
bar  after  his  reformation,  and  about  the  asre  of 
thirty.  (I.  e.  abont  1756;)  bat  this  is  by  no  means  cer- 
tain. 

tMemoir.  Oorres.,  &c.,  of  Jefferson,  Vol.  I.,  p.  2. 


When  Mr.  Wythe  first  entered  the  House 
of  Burgesses  is  not  stated ;  but  he  soon 
zv  took  there  an  honorable  stand  *among 
men  who  were  the  master  spirits  of 
their  times.  From  the  commencement  of 
the  revolutionary  spirit  of  the  Colonies,  he 
warmly  espoused  their  cause.  Tet  his  in- 
dependent course  did  not  lose  him  the  es- 
teem of  the  royal  Governors,  for  he  was 
intimate  with  all  but  Dunmore ;  nor  of  the 
g-overnment  party,  for  he  was  several 
times  elected  to  the  honorable  office  of  clerk 
of  the  house,  and  also  to  the  speaker's 
chair,  with  their  support. 

In  1764,  (aged  thirty-eight,)  he  drew  up 
for  a  committee  of  the  burgesses,  of  which 
he  was  a  member,  a  remonstrance  to  the 
English  House  of  Commons ;  but  it  was  too 
bold  for  the  times,  though  only  expressive 
of  the  principles  which  he  was  ready  to 
avow  and  maintain.  After  some  softening 
it  was  adopted  by  the  house.  Still  he  was 
one  of  those  who  opposed  as  unseasonable 
and  inexpedient  the  famous  resolutions  of 
Patrick  Henry,  concerning  the  stamp  act, 
in  May,  1765.  Henry's  matchless,  yea 
miraculous,  eloquence  carried  them 
through;  but  the  next  day,  he  having 
gone  home,  the  fifth  resolution,*  that  had 
been  most  opposed,  and  had  been  carried 
by  only  one  vote,  was  expunged.  In  1768, 
however,  they  had  come  up  fully  to  Henry's 
ground.  Mr.  Wythe  was  still  a  prominent 
member  of  the  House  of  Burgesses,  which 
now  adopted  resolutions  asserting  in  deter- 
mined language  their  exclusive  right  to . 
tax  the  Colonies;  and  complaining  of  the 
violation  of  the  British  Constitution  by 
Parliament  and  of  the  oppression  of  trying 
in  England  persons  charged  with  having 
committed  ofFences  here.  Governor  Bote- 
tourt endeavored  in  vain  to  procure  a  copy 
of  these  resolutions  from  the  Clerk,  Mr. 
Wythe,  and  in  hope  of  preventing  the  com- 
pletion of  their  passage  dissolved  the  as- 
sembly; but  they  had  anticipated  him  and 
already  spread  them  upon  the  records  of 
their  body.  The  next  year,  (1769,)  the 
people  triumphantly  sustained  their  repre- 
sentatives and  returned  them  to  the  As- 
sembly. Jefferson  had  then  entered 
xvi  the  house  as  a  ^member:  and  now 
preceptor  and  pupil  stood  side  by  side 
in  defence  of  the  rights  and  liberties  of 
the  Colonies.  Mr.  Jefferson  prepared  a 
draft  of  instructions  to  be  given  to  the  del- 
egates, who  should  be  sent  to  the  Congress 
he  meant  to  propose ;  but  it  was  thought 
too  bold  for  the  existing  state  of  things. 
It  was,  however,  printed  in  pamphlet  form 
under  the  title  of  **A  summary  view  of 
the  rights  of  British  America."  In  it  he 
took  the  ground  which  he  regarded  as  the 
only  tenable  and  orthodox  one,  that  the  re- 
lation   between    these   Colonies   and  Great 


♦It  was  as  follows:  "That  the  greneral  aHsembly  of 
this  colony  have  the  sole  rltrht  and  power  to  lay 
taxes  and  impositions  apon  the  Inhabitants  of  this 
colony:  and  that  every  attempt  to  vest  snch  power 
in  any  person,  or  persons  whatsoever,  other,  than 
the  fireneral  assembly  aforesaid,  has  a  manifest  ten- 
dency to  destroy  British  as  well  as  American  free- 
dom."   Wlrfs  Life  of  Henry,  p.  67. 
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Britain  waa  exactly  the  same  aa  that  of 
l^ngisLnd  and  Scotland,  after  the  accession 
of  James  and  until  the  Union ;  and  the 
same  as  her  present  relation  with  Hanover, 
having-  the  same  executive  chief,  but  no 
other  necessary  political  connection.  In 
this  doctrine  he  says  he  could  not  get  any 
one  to  agree  with  him  but  Mr.  Wythe,* 
who  concurred  in  it  from  the  first  dawn  of 
the  question,  what  was  the  political  rela- 
tion between  us  and  England?  Perhaps 
Mr.  Wythe  had  instilled  this  doctrine  into 
him.  Enough  has  been  stated  to  shew 
with  what  ardor  and  ability  Mr.  Wythe 
must  have  continued  to  devote  himself  to 
his  profession  and  his  country.  But  little 
of  his  acts  is  recorded  until  1775.  He  then 
joined  one  of  the  earliest  corps  of  volun- 
teers, and  evinced  his  promptness  to  sus- 
tain in  the  field  the  cause  he  had  espoused 
in  council.  He  wore  a  hunting  shirt,  car- 
ried a  musket,  and  joined  in  the  military 
parades  which  took  place  in  Williamsburg 
during  the  latter  part  of  I^rd  Dunmore's 
administration.  But  his  friends  at  length 
persuaded  him  that  he  could  be  more  use- 
ful to  the  state  in  a  civic  sphere,  t 

l?or  that  incompetent  and   corrupt  repre- 
sentative of  the   Crown,    Lord    Dunmore, 

whose    character    and    conduct   were 
_  xvii    *well   calculated  to    bring    the  royal 

authority  into  contempt  Mr.  Wythe 
had  anything  but  respect ;  he  regarded  him 
as  mean  and  ignorant.  One  day,  in  the 
General  Court,  over  which  Governor  Dun- 
more  then  presided,  Mr.  Wythe  and  Mr. 
Nicholas  were  engaged  on  one  side  of  a 
cause;  Mr.  Pendleton  and  Mr.  Mason  on 
the  other.  The  case  being  called,  Mr. 
Wythe  urged  the  trial  of  it ;  Mr.  Pendleton 
wished  it  continued,  as  Mr.  Mason  was 
absent,  and  there  were  two  counsel  on  the 
other  side.  Lord  Dunmore  had  the  in- 
delicacy to  say  to  Mr.  Pendleton,  **Go  on, 
sir,  for  you'll  be  a  match  for  both  of 
them."  **With  your  Lordship's  assist- 
ance," retorted  Mr.  Wythe,  sarcastically, 
but  at  the  same  time  bowing  politely.  The 
spectators  enjoyed  the  rebuke,  so  keenly 
and  politely  administered.  Yet  Mr.  Wythe 
was  a  man  of  kind  and  benevolent  heart. 
In  1775,  he  was  appointed  a  delegate  to  the 
Continental  Congress;  and  the  next  year 
joined  heartily  in  the  debates  urging  the 
Congress,  in  pursuance  of  the  recommenda- 
tion of  Virginia,  to  declare  the  colonies 
free  and  independent ;  and  fearlessly  signed 
the  immortal  Declaration  drawn  by  his  own 
grateful  pupil.  The  same  year,  1776,  he 
was  appointed,  with  Mr.  Jefferson  and 
others,  to  revise  the  entire  jurisprudence  of 
the  State,  and  to  adapt  it  to  her  independ- 
ent position,   and  the  republican  principles 


*Memoir.  Corresp..  Ac.  of  Mr.  Jefferson.  Vol.  I.,  p. 
6,  7  and  OS.  As  to  Mr.  Henry,  (wbo  miff  tat  have  been 
expected  to  concur.)  Mr.  Jefferson  sent  him  a  copy 
of  the  MS.  and  says.  "Whether  Mr.  Henry  approved 
the  firround  taken,  or  was  too  lazy  to  read  it,  (for 
he  was  the  laziest  man  in  reading  I  ever  knew.)  I 
never  learned :  but  he  communicated  it  (the  MS.)  to 
nohofly."  p.  7  of  Memoir,  &c. 

tSee  a  commnnication  in  the  Richmond  Enquirer 
of  June  10th.  1800.  in  relaUon  to  Mr.  Wythe. 


embodied  in  her  new  Government.  The 
part  specially  undertaken  by  Mr.  Wythe, 
was  the  British  Statutes  from  the  4th.  year 
of  James  I,  to  the  then  present  period.  Mr. 
Jefferson  took  the  British  Statutes  prior  to 
the  4th  James  I ;  including  the  Statutes  of 
descents^  for  religious  freedom,  and  appor- 
tioning crimes  and  punishments:  Mr. 
Pendleton,  the  Virginia  laws:  All,  how- 
ever, revised  the  work  of  each.  They  made 
their  report  in  1779,  and  many  new  laws, 
rendered  necessary  by  the  new  order  of 
affairs,  were  from  time  to  time  adopted ;  but 
the  main  body  of  the  revision  was  not  acted 
upon  till  1785.  The  code  adopted  was  then 
termed  the  Chancellor's  Revisal.  In  the 
two  sessions  of  the  assembly  in  1777,  be- 
tween his  return  from  Congress  and  his 
appointment  as  Chancellor*  Mr.  Wythe 
was  Speaker  of  the  House,  but  took  an  ac- 
tive and  efficient  part  in  whatever  was 
xviii  before  the  committee  of  the  *whole. 
His  pure  integrity,  judgment  and 
reasoning  powers,  gave  him  great  weight.* 
Towards  the  close  of  the  same  year,  he  waa 
appointed  one  of  the  three  Judges  of  the 
High  Court  of  Chancery ;  and  on  the  new 
organization  of  that  court,  in  1788,  sole 
chancellor. 

The  High  Court  of  Chancery  was  estab- 
lished in  1777,  in  the  second  year  of  the 
Commonwealth.  It  consisted  of  three 
judges,  chosen  by  a  joint  ballot  of  both 
houses  of  assembly,  commissioned  by  the 
Governor,  and  to  hold  their  office  ''so  long 
as  they  demeaned  themselves  well  therein. " 
Their  salary  was  five  hundred  pounds; 
but  was  increased  the  next  year  to  £900; 
and  the  next  to  ;f  1200.  The  Court  had 
general  jurisdiction  in  all  causes  in  chan- 
cery, whether  by  original  or  on  appeal; 
but  no  original  suit  could  be  instituted 
therein  for  a  less  sum  than  ten  pounds, 
except  against  a  justice  of  a  county  or 
other  inferior  Court,  or  the  vestry  of  any 
parish.  It  held  two  terms  a  year,  in  the 
Citv  of  Williamsburg,  t 

The  oath  required  by  the  Judges  shews 
the  spirit  in  which  the  administration  of 
justice  was  regarded  by  the  pure  patriots 
of  that'  day :— a  spirit,  too,  in  which  Wythe 
is  universally  admitted  to  have  executed 
his   office  :t    **You    shall    swear   that  well 


*It  was  not  alone  by  his  labors  in  Consrress  and  the 
General  Assembly  that  he  endeavored  to  serve  the 
cause  of  his  country.  There  is  still  extant  a  copy  of 
an  address  to  the  Hessians,  written  by  him,  to  in- 
duce them  to  desert  the  unjust  cause  they  were 
defending.  Geo.  W.  Randolph,  Esq.  informs  me 
that  he  has  seen  the  address  amonff  the  papers  of 
Mr.  Jefferson,  recently  purchased  by  Congress. 
What  use  was  ever  made  of  it,  I  am  not  advised. 

+9  Hen.  SUt  889-389.  521. 

tThe  seal  of  the  court,  too,  was  a  perpetual  mo- 
mento  of  the  stem  and  uncorrupt  impartiality  that 
should  characterise  the  judicial  office.  The  Chan- 
cellor says  that  he  was  Indebted  to  the  imrenions 
Benjamin  West,  the  celebrated  painter,  for  the 
allusion  amonff  the  devices  on  that  seal  to  the  story 
of  Sisamnes  related  by  Herodotus.  For  acceptlug- 
a  bribe,  Cambyses  had  Sisamnes  killed  and  flayed, 
and  his  skin  cut  in  straps  and  stretched  about  the 
judicial  seaL  He  then  appointed  Otanes,  son  of 
Sisamnes,  judgre.  and  told  him  to  remember  the 
seat  upon  which  he  sat  to  administer  justice.— 
Herod.  Lib.  V.  cap.  26HJw    See  foUawimr  reports,  p. 
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and  truly  jou  will  serve  this  commonwealth 
in  the  office  of  a  judge,  and  that  jou  will 
do  equal  right  to  all  manner  of  people, 
great  and  small,  high  and  low,  rich  and 
poor,  according  to  equity  and. good 
xiz  conscience,  and  the  laws  and  *usages 
of  Virginia,  without  respect  to  per- 
sons. You  shall  not  take  by  yourself,  or 
by  any  other,  any  gift,  fee  or  reward  of 
gold,  silver,  or  any  other  thing,*  directly 
or  indirectly,  of  any  person  or  persons, 
great  or  small,  for  any  matter  done  or  to 
be  done  by  virtue  of  your  office,  except  such 
fees  or  salary  as  shall  be  by  law  appointed. 
Tou  shall  not  maintain  by  yourself,  or  by 
any  other,  privily  or  openly,  any  plea  or 
quarrel  depending  in  the  Courts  of  this 
Commonwealth.  You  shall  not. delay  any 
person  of  right,  for  the  request  or  letters 
of  any  person,  nor  for  any  other  cause ; 
and  if  any  letter  or  request  come  to  you 
contrary  to  law,  you  shall  proceed  to  do 
the  law,  any  such  letter  or  request  not- 
withstanding. And  finally,  in  all  things 
belonging  to  your  said  office,  during  your 
continuance  therein,  you  shall  faithfully, 
justly  and  truly,  according  to  the  best  of 
your  skill  and  judgment,  do  equal  and 
impartial  justice,  without  fraud,  favor  or 
affection,  or  partiality." 

Such  special  oaths,  however,  unnecessa- 
rily encumt>ered  our  Statute  Books,  till  the 
amendment  in  that  respect  recently  intro- 
duced by  the  New  Code.  Whilst  there  has 
been  in  the  judiciary  of  Virginia  every 
grade  of  ability  and  efficiency,  all  have 
been  remarkably  upright;  and  even  where 
some  of  the  judges  have  been  of  immoral 
character,  they  have  never  incurred  any 
imputation  upon  their  official  integrity. 
No  Bacon,  or  Macclesfield,  or  Jeffreys,  or 
Thorpe  has  ever  disgraced  the  Bench  of  this 
Common  wealth . 

In  1780  the  Court  was  removed  to  Rich- 
mond. The  currency  having  become  still 
farther  depreciated,  the  salaries  of  the 
Judges  were  changed  to  20,000  lbs.  tobacco, 
payable  quarterly,  the  value  to  be  fixed  by 
a  jury  of  freeholders  before  the  County 
Court  of  Henrico;  and  were  finally  fixed 
at  £3O0  in  specie.— The  Judges  of  the  High 
Court  of  Chancery  were  ex-officio  Judges 
of  the  Court  of  Appeals,  where  they  were 
entitled  to  precedence.  Judge  Pendleton 
was  President  of  both.  The  other  high 
chancellors  were  first  R.  C.  Nicholas,  and 
afterwards  Mr.  Blair. 

In  1788,  the  number  was  reduced  to 
XX  one,  and  the  ter.iis  of  *the  court  in- 
creased to  four  a  year,  still  a  holder 
at  Richmond.  The  jurisdiction  extended 
over  the  whole  state  till  1801,  when  the 
State  was  divided  into  three  districts,  and 
with  a  Superior  Court  of  Chancery,  and  a 
separate  Chancellor  in  each.  These  Courts 
were  held  at  Richmond,  Staunton  and  Wil- 
liamsburg; and  such  remained  the  system 
till  after  Mr.  Wythe's  death. 

During  the  revolution  the  courts  were 
almost  entirely  closed,  which  no  doubt  gave 


*See  the  anecdote  related  by  Mr.  Clay,  infra. 


Wythe  and  many  other  leading  patriots  the 
opportunity  to  devote  nearly  their  whole 
time  to  the  service  of  the  State.  His  time 
and  talents  were  not  all  that  he  contributed, 
for  he  suffered  many  pecuniary  sacrifices; 
and  the  greater  part  of  his  slaves  were 
carried  over  to  the  enemy,  by  the  dishonest 
manager  of  his  Hampton  estate. 

By  a  change  in  the  organization  of  Wil- 
liam and  Mary,  effected  chiefly  by  Mr. 
Jefferson,  who  was  then  governor  of  the 
State,  and  one  of  the  visitors  of  the  college, 
a  professorship  of  law  was  established,  and 
Chancellor  Wythe  appointed  to  fill  it,  in 
1781.  He  discharged  its  duties  with  great 
ability  and  usefulness  for  eight  years. 

It  has  already  been  stated  that«  as  Chan- 
cellor, he  was  one  of  the  Judges  of  the  first 
Court  of  Appeals,*  in  which  his  intrepidity 
and  uprightness  were  forcibly  exhibited  in 
opposing  and  vacating  as  unconstitutional, 
the  action  of  one  branch  of  the  I^egislature. 
That  court  held  in  the  case  of  the  Common- 
wealth V.  Caton  et  als,  4  Call  5,  that  the 
treason  law  of  1776  was  constitutional ;  and 
the  House  of  Delegates  could  not,  without 
the  concurrence  of  the  Senate,  pardon  per- 
sons condemned  by  the  General  Court,  un- 
der that  law. 

In  delivering  his  opinion,  Wythe  J.  said : 
*' although  it  was  said  the  other  day,  by 
one  of  the  Judges,  that  imitating  that  great 
and  good  man,  L#ord  Hale,  he  would 
xxi  sooner  quit  *the  bench,  than  deter- 
mine this  question,  I  feel  no  alarm, 
but  will  meet  the  crisis  as  I  ought ;  and  in 
the  language  of  my  oath  of  office,  will 
decide  it  according  to  the  best  of  my  skill 
and  judgment.  I  have  heard  of  an  Eng- 
lish Chancellor  who  said,  and  it  was  nobly 
said,  that  it  was  his  duty  to  protect  the 
rights  of  the  subject  against  the  encroach- 
ments of  the  crown ;  and  that  he  would  do  it  ' 
at  every  hazard.  But  if  it  was  his  duty  to 
protect  a  solitary  individual  against  the 
rapacity  of  the  sovereign,  surely  it  is  mine 
to  protect  one  branch  of  the  Legislature, 
and  consequently  the  whole  community, 
against  the  usurpations  of  the  other;  and 
whenever  the  proper  occasion  occurs,  I 
shall  feel  the  duty,  and  fearlessly  perform 
it."  Such  was  really  the  spirit  of  the  man 
and  the  Judge,  as  he  had  other  occasions 
to  prove.     One  other  will  yet  be  mentioned. 

Some  biographers  have  stated  that  Wythe 
was  a  member  of  the  Convention  of  1787, 
which  formed  the  Constitution  of  the 
United  States.  This  is  a  mistake.  He 
was  appointed  one  of  the  seven  deputies 
from  Virginia.  But  he,  prevented  perhaps 
by  his  double  duties  of  Chancellor  and 
Professor,  and  Patrick  Henry  never  took 
their  seats.  He  was,  however,  a  member 
of  the  State  Convention    which  ratified  the 


•Which  consisted  of  the  Judges  of  the  Hisrh  Court 
of  Chancery,  those  of  the  General  Court  and  those 
of  the  Admiralty,  assembled  together.  Chan.  Rev. 
102.  And  the  sitting  members  in  the  case  of  Caton. 
Ac,  were  Pendleton.  Wytbe  and  John  Blair,  chan- 
cellors: Paul  CarrinfiTton.  Bartholomew  Dandridg'e, 
Peter  Lyons,  and  James  Mercer,  Judsres  of  the  Gen- 
eral Court:  and  Richard  Carter,  one  of  the  Judges 
of  the  Court  of  Admiralty.  This  was  in  Nov.,  178S.  4 
Call  5. 
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Federal  Constitution,  and  presided  over 
their  deliberations  in  Committee  of  the 
Whole.  He  was  a  strenuous  advocate  of  the 
ratification  of  the  instrument ;  and  Chair- 
man of  the  committee  which  reported  the 
amendments  thereto  proposed  by  Virginia. 
He  was  a  member  afterwards  of  the  Repub- 
lican party,  which  he  adorned  by  truly  re- 
publican virtue  and  simplicity ;  and  twice 
successively  presided  over  the  college  of 
electors  in  Virginia. 

In  1789,  when  he  became  sole  chancellor, 
he  resigned  his  professorship  in  Williams- 
burg, and  removed  to  Richmond,  that  he 
might  be  ntorer  the  theatre  Of  his  judicial 
duties,  and  more  convenient  to  those  who 
might  require  his  official  services  during 
the  vacation  of  his  Court. 

The  other  occasion  referred  to  in  which 
his  intrepid  uprightness  displayed  itself, 
was  in  the  case  of  the  British  Debts  in 
1793.  After  the  peace,  in  1783,  there 
xxii  were  in  'Virginia  many  persons  who 
owed  debts  in  England ;  among  whom 
was  Mr.  Robinson,  who  had  been  the 
Treasurer  of  the  Commonwealth.  The 
I^egislature  had  passed  a  law  that  payments 
of  paper  money  into  the  loan  office  of  the 
state  in  satisfaction  of  debts  to  British 
creditors  should  discharge  the  debtors. 
Such  men  as  Edmund  Pendleton  and  Peter 
Lyons,  as  administrators  of  Robinson, 
sought  for  their  intestate's  estate,  the  pro- 
tection of  a  payment  under  that  law.  The 
Court  below  had  extended  it  to  them,  and 
the  popular  feeling  was  in  their  favor. 
But  the  venerable  chancellor  stemmed  the 
tide,  and  decreed  against  them ;  and  lived 
to  enjoy  the  satisfaction  of  receiving  the 
applause  even  of  those  who  wished  and 
would  have  justified  a  different  decision. 
*'A  Judge,"  says  he,  ''should  not  be  sus- 
ceptible of  national  antipathy,  more  than 
of  malice  towards  individuals; — whilst  exe- 
cuting his  office,  he  should  be  not  more 
affected  by  patriotic  considerations,  than 
an  insulated  subject  is  effected  by  the 
electric  fluid  in  the  circumjacent  mass, 
whilst  their  communication  is  interrupted. 
What  is  just  in  this  Hall  is  just  in  .West- 
minster Hall,  and  in  every  other  praeto- 
rium  upon  earth.  Some  judges  in  the  West 
India  Islands  have  been  execrated  by 
citizens  of  the  United  American  States,  for 
several  late  sentences  against  the  latter,  in 
favor  of  British  subjects,  in  certain  mari- 
time causes ;  justly  execrated  if  fame  hath 
not  mis-reported  their  conduct.  None  of 
those  citizens,  surely,  can  wish  to  see  the 
tribunals  of  their  own  country  so  pol- 
luted."* 

In  1795,  Mr.  Wythe  published  a  report  of, 
this  case,  with  a  number  of  others  in  this 
Court,  in  a  folio  volume.  Though  some  of 
the  cases  reported  were  ended  in  that  Court 
without  appeal,  and  in  others  the  decrees 
were  sustained    by  the  Court   of   Appeals, 


*See  the  followinfir  Reports,  p.  211:  Mr.  Manford  in 
his  funeral  oration  says:  **Yet  to  the  immortal 
honor  of  the  people  of  Virfirinia,  be  it  said,  those 
decisions  did  not  diminish  his  popularity;  but  made 
them  admire  and  respect  him  more  than  ever." 


yet  the  chief  object  of  the  publication 
seems  to  have  been  to  vindicate  'the  deci- 
sions of  the  author  from  the  opposite  opin- 
ions of  the  Appellate  Court;  and  in  a 
few  instances,  of  his  associate  chan- 
cellors. In  general,  and  in  his 
xxiii  ^writing  on  other  subjects,  his 
style  may  have  ^  deserved  the  com- 
pliments sometimes  paid  to  it;  but  there 
is  in  it  as  exemplified  in  his  Reports, 
though  some  are  very  well  written,  no 
little  of  stiffness  and  formality,  with  some 
affectation  and  even  pedantry.  Even  good 
style  is  exceedingly  various;  and  one  may 
write  well  in  a  bad  style.  Tht  tone  of 
his  comments  on  the  reversal  of  his  decrees 
by  the  Court  of  Appeals,  together  with  the 
selection  of  several  of  the  cases  reported 
and  commented  on,  suggests  the  idea  that 
there  was  some  pique  or  jealousy  between 
him  and  some  of  the  judges  of  the  higher 
Court.  Enquiries  have  confirmed  this. 
The  same  impression  has  been  produced 
on  other  minds  by  the  same  evidences ;  and 
one  of  the  senior  judees  of  the  State  writes, 
that  ''during  their  lives  there  seemed  to 
be  a  very  general  impression  on  the  public 
mind  that  the  personal  feeling  of  Mr.  Pen- 
dleton and  Mr.  Wythe  towards  each  other, 
were  less  kind  and  amicable  than  might 
have  been  expected  in  the  bosoms  of  two 
men  so  universally  respected  for  their 
general  amiable  temper.  In  the  case  of 
Eppes  and  Randolph,  there  is  a  remark 
made  by  Judge  Pendleton,  in  reference  to 
his  venerable  compatriot,  which  I  have 
alway  wished  could  be  expugned  from  the 
report."* 

In  1796-9  Mr.  Wythe  published  separately* 
in  pamphlet  form,  reports  of  seven  other 
cases  decided  in  this  Court,  with  comments 
upon  the  reversal  of  them  by  the  Court  of 
Appeals.  All  these  reports  are  contained 
in  the  volume  herewith  submitted  to  the 
public. 

The  long  period  of  seventeen  years  be- 
tween his  removal  to  Richmond  and  his 
death  was  spent  in  the  faithful  dischargee 
of  the  duties  of  his  office,  to  which  he  gave 
his  undivided  attention.  It  is  impos- 
sible, however,  but  that  a  man 
xxiv  *of  his  position,  influence  and 
positive  character  should  have  felt 
a  deep  interest  and  sometimes  taken  a 
leading  part,  by  counsel  at  least,  in  many 
important  public  matters.  We  have  seen 
that  he  presided  twice  over  the  electoral 
college ;  and  being  not  only  the  personal 
but  political  friend  of  Jefferson  during  the 
memorable  struggles  about  the  year  1800, 
from    his    nature    and    the    spirit    of    the 


*2  Call  184.  The  remark  Is  this:  "The  term  re-ac- 
knowledsrment  [of  a  deed]  seems  to  have  produced 
in  the  mind  of  the  Chancellor  mistaken  ideas. 
*  *  •  A  mistake  which  information  from  our 
clerk  would  correct"  In  the  same  Report  Judsre 
Pendleton  uses  the  phrase  '^clashinsr  jargon**  lu 
such  Juzta  position  with  a  comment  upon  the  Clian- 
cellor's  opinion  under  review,  that  it  also  has  beeu 
by  some  construed  into  an  unfriendly  hit  at  the 
Chancellor:  but  we  hope  it  was  intended  to  refer 
only  to  the  conflict  between  the  cases  alluded  to  as 
cited  by  the  counsel  in  the  argument  of  the  case. 
2  Call  p.  185. 
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times,  we  know  that  he  cottld  not  have  been 
inactiTe  any  farther  than  his  judicial 
office  rendered  it  imperative.  The  follow- 
ing^ characteristic  letter*  belongs  to  this 
period. 

"Wythr  to  Jeffbrson." 

"The  friends  of  Alexander  Qnarrier  will 
not  be  a  little  gratified  by  hearing  that  his 
son,  of  whom  they  think  well,  hath  been 
promoted  to  some  office  which  he  shall  be 
found  qualified  to  execute.  Farewell.  4th 
of  July,  1801." 

This  is  certainly  brief  and  non-cotnmit- 
tal ;  but  intended  as  it  no  doubt  was,  it  had 
more  weight  than  the  puffs  for  office  now 
too  much  in  vogue ;  whilst  its  curt  gener- 
ality would  commend  it  to  the  adoption  of 
the  multitudes,  who  are  constantly  solicited 
to  aid  the  asporations  of  those  of  whose 
qualifications  tiiey  know  nothing.  It  brings 
to  mind  the  general  letter  of  introduction 
which  Dr.  Franklin  was  constrained  to 
draw  up,  whilst  he  was  our  minister  to 
France,  in  order  to  save  his  sincerity, 
whilst  he  complied  with  the  application  for 
such  letters  that  were  constantly  made  to 
him. 

As  a  practitioner  of  law,  Mr.  Wythe 
erected  for  himself  the  highest  standard  of 
propriety,  candor  and  fidelity ;  and  a  letter 
of  his  is  still  extant,t  in  which  he  declines 
undertaking  a  cause  tendered  him,  because 
he  could    not  conscientiously  promote  the 

views  of  his  client. 
XXV  *As  a  judge  he  was  not  only  fear- 
lessly upright  and  independent,  but 
able,  punctual,  attentive  and  industrious. 
John  Randolph  used  to  say  of  him  *' that 
he  lived  in  the  world  without  being  of  the 
world.  That  he  was  a  mere  incarnation  of 
justice, — that  his  judgments  were  all  as 
between  A.  and  B. ;  for  he  knew  nobody, 
but  went  into  Court  as  Astraea  was  sup- 
posed to  come  down  from  Heaven,  exempt 
from  all  human  bias."t  Mr.  Wythe  him- 
self declared,  that  even  '*  compassion  ou^ht 
not  to  influence  a  judge,  in  whom,  acting 
officially,  apathy  is  less  a  vice  than  sym- 
pathy.'*} His  learning  was  extensive  both 
in  his  profession,  and  in  general  science 
and  literature ;  and  he  has  taken  a  quaint 
and  even  eccentric  pleasure  in  stamping 
upon  his  reports  and  records  of  his  Court|| 
traces  of  his  learning ;  especially  in  logic, 
mathematics  and  the  classics.  *  ^Not  only 
was  the  father  of  poetry  his  intimate  com- 
panion, but  the  philosophers,  historians, 
and  even  dramatic  poets  of  antiquity  were 
as  familiar  to  him  in  their  original  dress 
as  were  almost  all  the  meritorious  works 
of  the  day  in  his  vernacular  tongue.  The 
writer  of  this  sketch    has    heard    him   de- 

^Kindly  fumtslied  as  by  Geo.  Wythe  Randolph, 
Esq..  irrandson  of  Mr.  JefEerson.  The  orlflrinal 
closely  resembles  print,— the  asual  style  of  Mr. 
Wythe's  wiiUnr. 

tAmoDfir  the  papers  of  Mr.  Jefferson  recently  pur- 
chased by  Congrtaa. 

tFrom  a  letter  of  Jadsre  Beverly  Tucker  to  the 
Editor. 

i Polio winsr  Reports,  p.  888. 

iCommanlcatlon  in  the  Richmond  Enquirer,  June 
10th.  1800. 


nominated   emphatically    'the   walking  li- 
brary.' "• 

Mr.  Wythe  had  been  twice  married; 
first,  as  already  stated,  to  the  daughter  of 

Mr.  Lewis,  with  whom  he  studied 
zxvi       *law ;  and  secondly  to  a  member  of 

the  wealthy  and  influential  family 
of  Taliaferro.  The  only  child  he  ever  had 
died  in  infancy.  He  was  a  widower  for  sev- 
eral years  before  his  death. 

His  earthly  career  was  terminated  sud- 
denly and  unexpectedly,  though  he  was  in 
his  eighty-first  year  on  the  8th  of  June, 
1806.    Like   Jefferson   and   all  the  leading 

men  of  that  day,  he  was  in  favor  of 
zxvii     the  emancipation  of  slave.    *He  had 

liberated  three,  a  man,  woman  and 
boy,  and  by  his  will  made  suitable  provi- 
sion for  their  support.  He  had  taught  the 
boy  to  read  and  write.— The  legatee  of  the 
greater  portion  of  his  estate  was  his  great 
nephew,  George  Wythe  Swinney,  the 
Grandson  of  his  sister. — The  freedom  died 
in  his  life  time,  and  a  codicil  to  his  will 
increased  the  provision  made  for  the  boy, 
— which,  in  case  the  boy  should  die  before 
the  age  of  twenty-one,  was  also  to  go  to 
the  nephew.  The  boy  died  suddenly,  a 
few  days  before  Wythe  himself,  and  a  sec- 
ond codicil  to  the    will,    reciting   that   the 


*An  instance  of  this  occurs  in  the  decree  rendered 
in  May,  1804,  expoundlnsr  the  will  of  Patrick  Henry. 
After  quotiufir  the  parable  in  St  Mathew,  ch.  xx.  he 
says  "the  land  was  a  gift,  not  naturalie  or  moralie 
to  be  retributed  or  countervaled  by  price,  by  pounds 
or  dollars,  and  their  fractional  parts,  but  meriting 
an  intlrelie  different  remuneration,  namelie.  th' 
effusion  of  'a  firratefull  mind,  Which  owing-  owes 
not,  but  still  pays.  At  once  indebted  and  dis- 
charged:'  "  Then  he  adds  this  note.  ''Paraphrase, 
by  Milton  of  'commode  autem.  qulcumque  dixit: 
pecuniam  qui  habeat,  non  reddidisse;  qui  reddide- 
rit,  non  habere:  firratiam  autem  et  qui  retulerit, 
habere:  et  qui  habeat  retulisse.'  CiC  de  offlc'  lib'  2. 
cap'  80.  One.  whoever  he  was,  said  well,  'a  debitor, 
before  paiment.  may  have  the  money  due.  and  have 
it  not  after  paiment:  but  he  who  is  srrateful.  both 
hath  what  he  paieth,  and  paieth  what  he  hath.' 
The  same  sentiment  occuxs  in  this  passage.  'Dis- 
similis  est  pecuniae  debitlo  et  srratiae.  nam  qui  pecu- 
niam dlssolvit,  statim  nom  habet  id.  quod  redidit: 
qui  autem  debet,  aes  retinet  alienum  gratiam  autem 
et  qui  refert  habet:  et  qui  habet  in  eo  ipso  quod 
habet,  refert.'  CiC  pro  Cn'  Plancio.  c'  19,  for  which 
I  was  oblifired  to  m'  Warden.  G.'  W  "  A  little  math- 
ematics is  also  introduced  into  the  same  decree. 
But  a  more  amusinsr  instance  occurs  in  a  "disserta- 
tion and  decree"  rendered  March  7th.  1806,  not  long- 
before  his  death.  The  question  was  whether  cer- 
tain devisees  took  estates  for  life,  or  estates  tall, 
converted  into  fees.  The  conflicting  arguments  of 
counsel  seem  to  have  produced  a  singular  impres- 
sion upon  him.  At  one  time,  he  says,  "a  phalanx  of 
authorities,  adjudged  cases  so  styled,  hath  been 
mustered,  and  an  argument,  a  rhapsody,  replete 
with  law  learning,  hath  been  formed  to  prove.  &c." 
And  again,  "Aulus,  Gellius,  (lib*  .*>,  cap'  10)  in  his 
attic  lucabratiouN,  observes  that  those  arguments 
are  very  vicious  which,  against  him  who  uses  them, 
may  with  equal  cogencie  be  retorted  by  his  antago- 
nist, and  of  which  he  gives  an  example,  which  is  iu 
the  note."  That  note  is  as  follows:  "Eualthus,  a 
wealthie  young  man,  desirous  of  studying  eloquence 
and  of  learning  to  plead  causes,  and  for  that  pur- 
pose becoming  a  disciple  of  Protagoras,  an  acute 
sophist,  and  paying  to  him  one-half  of  a  liberal  fee 
which  he  required,  contracted  to  pay  him  the  re- 
mainder whenever  he.  Eualthus,  should  plead  a 
cause  and  prevail  in  it  Eualthus.  for  a  long  time. 
was  the  pupil  of  his  praeceptor,  and  made  a  consid- 
erable progress  in  oratorie  and  jurisprudence,  but 
would  not  engage  in  the  practice  of  Law.  Protago- 
ras suspecting  that  Eualthus  declined  it.  to  avoid 
payment  of  the  other  half  of  the  fee,  institutes  an 
action  against  him,  for  breach  of  contract,  expect- 
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boy  had  died  that  morning^,  revokes  all 
the  devise  in  behalf  of  Swinney,  and  leaves 
the  whole  estate  to  be  equally  divided 
among^  Swinney's  brothers  and  sisters. 
These  facts  and  the  circumstances  attend- 
ing the  venerable  chancellor's  death  excited 
suspicion  that  poison  had  been  adminis- 
tered to  him ;  and  Swinney  was  subjected 
to  a  public  prosecution  for  the  crime  of 
murder,  accompanied  by  the  blackest  in- 
gratitude. 

"How  oft  alas  I  does  g-oodness  wouad  itself. 
And  sweet  affection  prove  the  source  of  woe!" 

The  circumstances-  of  suspicion  were 
quite  strong ;  two   indictments  were  found 

against  him,  in  September  1806;  he 
xxviii    *was  tried   upon  one  and  acquitted, 

and  then  the  attorney  for  the  com- 
monwealth entered  a  nolle   prosequi.*    But 


iDfir  that  a  cunnlnfir  arsrament.  as  he .  thought  one 
that  he  had  devised  to  be.  would  insure  success. 
When  the  parties  were  convented  before  the 
judg-es,  Protafforasaddressintr  his  speech  to  Bnal- 
thus  began  thus,  'Know,  said  he.  thou  most  foolish 
youngr  man,  that  thou  must  pay  to  me  X  demand, 
whether  the  Judgment  be  against  thee  or  for  thee: 
f  or  if  it  be  agrainst  thee,  my  waffes  will  be  due  by 
the  Court's  sentence;  but  if  it  be  for  thee,  my  wagres 
will  be  due  by  the  contract,  because  thou  wilt  have 
gained  a  cause.*  To  which  Eualthus  answered, 
^now  thou.  too.  most  wise  master,  that  it  cannot 
either  way  be  that  I  must  pay  to  thee  what  thou 
demandest,  whether  the  Judgrment  be  for  or  ag-ainst 
me;  for  if  it  be  for  me,  by  the  CJourt's  sentence 
nothing  will  be  due  to  thee ;  if  it  be  for  thee,  nothingr 
will  be  due  to  thee  by  the  contract,  because  I  shall 
not  have  gained  a  cause.'  The  Judsres  thinking 
what  was  said  on  both  sides  to  be  dubious  and  inex- 
plicable.  lest  their  sentence  on  whichever  side  It 
should  be  pronounced,  should  refute  itself,  left  the 
matter  undetermined  and  adjourned  the  cause  in 
diem  longissiman"  Agrain  he  says,— "The  argru- 
ment,  (of  the  plff's  counsel.)  then,  at  this  time  is  as 
unseasonable  as  the  condolence  in  the  address  of 
ambassadors  from  Troas  to  Tiberius  Caesar  upon 
the  death  of  Augustus  Caesar,,  which  had  happened 
along  time  before:  to  which  part  of  that  address, 
the  Emperor  to  whom  it  was  presented,  as  Josephus 
relates,  answered  that  he  heartilie  condoled  with 
them  upon  the  death  of  their  Hector."  Afain  he 
says:  **Dyoni8ious  Hallcarnassus  in  his  commen- 
tarie  upon  Homer  remarks,  that  one  principal  art 
of  an  orator  is  to  use  arg^uments  the  weakest  he  can 
invent  to  maintain  that  side  of  an  arg^ument  which 
pretends  to  patronise  but  wishes  to  be  decided  the 
other  way,  and  oppose  most  faintlie  those  argu- 
ments which  are  urged  against  him.  Thus  Aira- 
memnon,  pretending  to  recommend  abandonment, 
which  he  reallie  dreaded,  of  the  the  siege  of  Troy, 
grave  the  most  powerful  reasons  for  its  continuance. 
And  the  arguments  of  the  plff's  counsel  appear  to 
the  Court  to  favour  the  contrarle  side  of  the  ques- 
tion, conclusivelie."  In  another  decree.  (Sept.  18, 
1805.)  he  quotes  Justinian's  Institutes,  Homer's 
Odyssy,  Xenophon,  and  the  Alcestis  of  Euripides. 
In  another  case.  (6th  of  March.  1801.)  in  construing 
the  will  of  Robert  Beverly,  deceased,  he  decides 
that  "that  the  plff.,  the  vridow.  is  not  entitled  to  the 
carriages,  with  the  caps  and  boots  provided  for  the 
drivers  thereof  claimed  in  her  bill.  ('Pine  subjects 
for  a  HIGH  Ojurt  of  Chancery,  are  they  not?'  ex- 
claims he  in  a  note.)  "Nor  is  she  entitled  to  the 
pipe  of  wine,  which  although  ordered  by  the  testa- 
tor for  the  use  of  his  family,  had  not  arrived,  and 
so  was  not  part  of  'the  liquors  in  or  about  the  house 
at  the  time  of  his  death.'  "  These  few  instances 
have  been  taken  from  the  records  of  the  Court. 

♦At  the  time  of  the  poisoning,  the  Chancellor  had 
been  confined  at  home  by  indisposition.  Swinney, 
indignant  at  the  kindness  and  munificence  of  his 
uncle  to  the  colored  boy,  intended  to  poison  the 
boy,  and  put  the  poison  in  the  coffee  for  break- 
fast, not  expecting  that  the  Chancellor  would 
think  of  coming  from  his  chamber,  or  would  be 
in  any  dangrer  of  partaking^  of  it  But  during  his 
absence,  the  Chancellor  did  make  his  appear- 
ance and  drank  of  tl^e  coffee.  The  woman  also 
died.    These  facts   were  obtained  from  Dr.  John 


four  indictments  had  also  been  found 
against  him  for  a>  misdemeanor  in  ob- 
taining money,  the  preceding  April,  from 
the  Bank  of  Virginia,  upon  a  false  check 
in  the  name  of  Mr.  Wythe.  He  was,  there- 
fore, remanded  to  jail  to  be  tried  upon 
these.  He  was  convicted  and  condemned 
to  six  months'  imprisonment  in  jail,  and 
to  one  hour's  exposure  on  the  pillory,  at 
the  market  house  in  the  city  of  Richmond. 
But  this  sentence  was  never  executed.  The 
General  Court  had  arrested  one  judgment ; 
but  the  appeal  to  them  on  another  indict- 
ment was  ineffectual ;  yet  the  Court  below 
granted  him  a  new  trial,  and  the  prosecut- 
ing attorney  entered  a  nolle  prosequi,  t 
The  unfortunate  man  then  sought  refuge 
in  the  West;  where  his  career  was  brought 
to  a  premature  and  miserable  close.  Dur- 
ing the  Chancellor's  sickness,  he  endeav- 
ored to  continue  the  discharge  of  his  duties ; 
and  despite  the  racking  pains  which  he 
suffered,  studied  cases  pending  before  him, 
and  lamented  deeply  the  inconvenience  and 
delay  with  his  sickness  would  cause  to  the 
suiters  in  his  Court,  t  Great  solicitude  was 
felt  for  his  recovery.     As  soon  as  the  news 

of  his  death  was  made  public,  the 
xxix       bells  of  the  city  *were  set  a  tolling, 

the  Executive  Council  assembled, 
adopted  an  order  for  a  public  procession, 
and  appointed  Wm.  Munford,  Esq.,  one  of 
their  body,  to  pronounce  a  funeral  oration 
over  the  deceased.}  Mr.  Munford  had  been 
a  pupil  and  protege  of  Mr.  Wythe.  After 
the  death  of  his  father,  whilst  he  was  pur- 
suing his  studies  at  William  &  Mary,  he 
would  have  been  compelled  to  leave  college 
in  consequence  of  the  embarrassments  of 
his  father's  estate.  Mr.  Wythe,  who  had 
observed  his  assiduity,  was  then  about  to 
remove  to  Richmond,  and  proposed  to  him 
to  come  and  study  in  his  ofBce.  The  gen- 
erous offer  was  accepted;  and  Mr.  Mun- 
ford's  conduct  ever  afterwards  evinced  his 
gratitude.  The  duty  assigned  him  by  the 
Executive  Council  was  promptly  discharged 
with  ardor  and  affection ;  and  he  drew  a 
moral  and  intellectual  portrait  of  his  de- 
parted friend,  which  any  one  might  envy.jl 


Dove,  who  then  resided  in  that  neighborhood,  and 
was  present  when  Mr.  Wythe  breathed  his  last. 
The  residence  of  Mr.  Wythe  In  Richmond  was  a  yel- 
low wooden  house,  with  hip-roof,  situated  on  the 
corner  of  Fifth  and  Grace  Streets.  The  garden  at^ 
tached  to  it  extended  to  Franklin  Street,  and  em- 
braced half  the  square.  It  was  cultivated  as  a 
market  garden  for  several  years  after  his  decease. 
For  several  years  after  that  sad  event,  the  house 
was  occupied:  but  then  became  so  delapidated  that 
it  was  untenanted.  Finally  the  youths  of  the  city, 
who  had  formed  a  Thespian  0>rps,  obtained  the  use 
of  it  g-ratis  for  their  performances,  and  knocked 
down  the  partitions  to  make  It  to  suit  their  purposes. 
Its  ruins  and  its  garden  have  now  made  way  for 
some  of  our  handsomest  mansions. 

tThe  records  of  these  proceedinsrs  have  been  con- 
sulted In  the  office  of  the  Superior  Court  of  Law  for 
Henrico  County.    See  also  1  Va.  Cas.  pp.  146,  160. 

tMunford's  Bulogry. 

fit  is  believed  that  his  remains  were  deposited  in 
the  grave-yard  around  St  John's  Church,  in  Rich- 
mond. But  the  place  is  not  marked  by  the  slirhtest 
memorial.  Ought  not  the  bar  of  Richmond  to  have 
it  identified,  if  practicable,  and  appropriately  eeno-. 
taphed. 

IThis  oration  is  published  in  the  Richmond  £n- 
qc^rer,  of  June  13th  and  mh,  1806. 
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He  rescued  his  memory,  too,  from  the 
charg^e  of  infidelity  that  had  been  asserted 
ag-ainst  it ;  and  says  that  in  his  last  sick- 
ness he  repeatedly  prayed  to  Jesus  Christ 
as  his  Saviotur;  and  the  correspondent  in 
the  Enquirer,  already  referred  to,  says,  that 
not  lon£^  l>efore  his  death,  he  exclaimed 
''let  me  die  righteous."  Mr.  Munford  thus 
feelinfi^ly  speaks  of  his  seal  in  the  cause  of 
education :  *  'The  most  remarkable  instance 
of  his  genuine  patriotism,  to  which  I  con- 
fess I  am  rendered  most  partial,  perhaps, 
by  my  own  experience  of  its  effects,  was 
his  zeal  for  the  education  of  youth.  Har- 
rassed  as  he  was  with  business,  enveloped 
with  perplexing  papers  and  intricate  suits 
in  Chancery,  he  yet  found  time  for  many 
years  to  keep  a  private  school  for  the  in- 
struction of  a  few  young  men  at  a  time, 
always  with  very  little,  and  often  demand- 
ing^ no,  compensation." 

He  also   bears  hearty   testimony   to   the 
private    virtues    of     the     Chancellor,    his 

frugality,  simplicity,  benevolence 
xzx     and  *modesty.     Though   naturally  of 

a  quick  temper,  he  had  brought  it 
under  his  control.  Quickness  and  even  im- 
patience of  temper  are,  however,  entirely 
compatible  with  true  kindness  of  heart, 
and  a  disposition  to  be  just  to  every  one. 
He  was  sometimes  facetious  with  his 
friends;  but  his  general  deportment  was 
reserved.  Although  he  lacked  neither 
quickness  of  parts,  nor  colloquial  talents, 
he  was  cautious  and  taciturn,*  unless  roused 


*He  BometimeA  politely  bowed  in  persons  calling 
on  business,  attended  to  it  and  then  politely  bowed 
them  ont  of  the  house,  vrithout  speakinsr  a  word. 
He  was  in  the  habit  of  going  very  early,  rather  In 
dishabille,  to  a  neifirhborinsr  bakery  to  buy  his  own 
bread:  and  for  days  successively  put  down  his 
money  and  took  his  loaf  without  utterinsr  a  word. 
Jud£re  Beverly  Tucker,  communicated  the  followlngr 
anecdotes:  Mr.  W.  visited  nobody  but  his  relation, 
Mrs.  Taliaferro,  who  lived  four  miles  from  Wil- 
liamsbursr:  and  beinsr  a  srreat  walker  always  went 
on  foot,  sometimes  taking  yonng  Munford  with 
him.  One  evening  as  they  set  out  together.  M.  said 
on  leaving  the  door,  "a  fine  evenlngr,  sir. "  To  which, 
as  they  entered  Mrs.  T.*s  house,  the  old  man  replied, 
"yes.  a  very  fine  eveuinsr."— There  was  then  a  coffee- 
bouse  in  WiUiamsburff,  next  door  to  which  my 
informant  lived,  and  much  of  the  erossip  of  which, 
of  course,  reached  her.  One  evening,  she  says,  Mr. 
W.  was  seen  approachinsr  the  coffee-house.  "Here 
comes  Mr.  Wythe."  said  one:  "I  wonder  if  he  will 
talk  this  evening."  Some  said  yes,  some.  no.  "I'll 
make  bim  talk,"  said  a  saucy  ne^rro  boy,  who  beinsr 
always  about  the  house  had  become  a  sort  of 
licensed  pet  of  the  customers.  The  old  man  entered, 
walked  in  silence  to  the  fire,  and  turned  his  back  to 
it.  stood  with  his  hands  behind  him.  The  boy  put 
the  hot  poker  in  his  hand.  "What  did  you  do  that 
forr*  was  all  he  said.  Judsre  T.  also  arives  the  fol- 
lowing^ personal  reminiscence  of  him.  and  says:  "I 
was  taught  from  my  childhood  to  venerate  him  as 
the  purest  of  human  beings."  "I  have  still,"  says 
be.  *Mn  my  mind's  eye.  the  tall,  pale,  extenuated 
old  man,  that  I  used  to  see  walking  silent  and  alone 
before  the  door,  and  whom  we  boys  always  beheld 
with  a  feeling  akin  to  superstitious  awe.  I  recollect 
that  once  meeting  me  alone,  he  surprised  me  hy 
patting  me  on  the  head,  speaking  kindly  to  me; 
and  then  putting  his  long  bony  finger  into  my  hand, 
leading  me  up  into  his  chamber,  and  showing  me  a 
swarm  of  bees  at  work  in  a  hive  which  he  had  fitted 
against  one  of  the  panes  of  his  window."  Judge 
Tucker  when  he  penned  these  sentences  was  filling 
the  chair  of  law  in  the  University  of  William  & 
Mary,  that  was  first  filled  by  Mr.  Wythe.  He  has 
since  gone  to  his  last  account,  full  of  merited  hon- 
ors. We  tender  to  his  memory  the  respectful 
tribute  of  a  grateful  pupil.    These  details  of  Mr. 


by  some  improper  remark,  and  then  he  was 
apt  to  retort  with  great  severity.  He  pos- 
sessed dry  humor  and  considerable  wit,  and 
indulged  in  sarcasm  when  treated  with 
disrespect.  Of  this  an  instance  has  been 
given  in  his  retort  upon  Lord  Dunmore. 

**In  debate, '»  says  Mr.  Call,  **Mr.  Pen- 
dleton was  more  captivating;  Mr.  Wythe, 
more  argumentative.  *  Caesar  ne  priorem, 
Pompeius  ve  parem,'  was  a  question  which 
produced  no  animosity  between  them ;  but 
at  which  the  world  never  decided." 

In  venturing  the  opinion,  that  this 
question  has  been  decided  in  favor  of  Mr. 
Pendleton,  it  is  not  intended  to  disparage 
Mr.  Wythe.  Though  there  may  never  have 
been  between  these  two  honored  men  any 
feeling  strong  enough  to  be  styled  ani- 
mosity, yet  it  seems  apparent  from 
xxxi  the  circumstances  ^already  adverted 
to,  that  from  some  cause,  there  was 
some  unpleasant  feeling  between  them. 
Pendleton's  nature  was  milder  than  Wythe's 
and  he  did  not  manifest  this  feeling  as 
much  as  the  Chancellor  did. 

Other  and  abler  pens  will  complete  this 
tribute  to  his  memory.  ** His  virtue,"  says 
Mr.  Jefferson,  *^wa8  of  the  purest  kind;  his 
integrity  inflexible  and  his  justice  exact ; 
of  warm  patriotism,  and  devoted  as  he 
was  to  liberty  and  the  natural  and  equal 
rights  of  men,  he  might  truly  be  called  the 
cato  of  his  Country,  without  the  avarice  of 
the  Roman ;  for  a  more  disinterested  person 
never  lived.  Temperance  and  regularity  in 
all  his  habits  gave  him  general  good 
health,  and  his  unaffected  modesty  and 
suavity  of  manners  endeared  him  to  every 
one.  He  was  of  easy  elocution,  his  lan- 
guage chaste,  methodical  in  the  arrange- 
ment of  his  matter,  learned  and  logical  in 
the  use  of  it,  and  of  great  urbanity  in 
debate.  Not  quick  of  apprehension,  but 
with  a  little  time  profound  in  penetration, 
and  sound  in  conclusion.  His  stature  was 
of  the  middle  size,  well  formed  and  propor- 
tioned, and  the  features  of  his  face  manly, 
comely  and  engaging.  Such  was  George 
Wythe,  the  honor  of  his  own  and  the  model 
of  future  times." 

Besides  those  of   lesser  distinction,    Mr. 

Wythe  was  the  preceptor  of  two  presidents, 

and      a      Chief      Justice     of     the 

xxxii      *United      States.       The      following 

letterf    shew    that     his  connections 


Wythe  are  given  to  complete  the  picture  of  the 
man.  Even  his  eccentricities  and  affectations,  if 
such  they  be  deemed,  leaned  to  virtue's  side,  and 
were  the  natural  result  of  his  studious  and  retired 
mode  of  life  operating  upon  the  qualities  which 
long  formed  the  basis  of  his  character. 

tFor  that  letter  special  acknowledgments  are 
hereby  tendered  to  the  writer.  It  came  very 
promptly  In  response  to  a  simple  request,  made  by 
one  who  had  no  claims  upon  his  attention  save  those 
of  a  cordial  respect  manifested,  as  opportunity  has 
offered,  during  an  acquaintance  of  several  years; 
and  at  a  time  when  it  was  known  that  the  pressure 
of  numerous  engagements,  caused  by  a  long  ab- 
scence  from  home,  furnished  so  good  a  reason  for 
not  complying  with  It  as  almost  to  have  prevented 
it  from  being  made.  The  public,  like  ourselves, 
will  feel  deeply  indebted  to  that  generous  disposi- 
tion to  pay  tribute  to  the  worthy,  and  that  grateful 
affection  towards  a  venerable  friend  which  have 
furnished  them  the  following  sketch.  We  were 
unwilling  to  weave  it  into  our  own  narrative. 
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with  the  eminent  greatness   of  his  country 
arc  not  yet  severed  :* 

AsHi,AND,  May  3,  1851. 

My  Dear  Sir, — I  duly  received  your  favor 
of  the  21st  ult.,  in  which  you  inform  me 
that  one  of  the  Richmond  booksellers  in- 
tends to  publish  a  new  edition  of  the  re- 
ports of  the  lamented  Chancellor  Wythe, 
and  you  express  a  wish  that  I  would 
furnish  a  brief  memoir  of  the  illus- 
trious author.  It  would  be  a  most  pleas- 
ing- and  grateful  task  to  comply  with 
your  request,  if  I  possessed  the  requi- 
site authentic  materials,  and  the  requisite 
capacity  to  prepare  the  work.  But  the  first 
condition  does  not  exist,  and  it  is  therefore 
unnecessary  to  dwell  upon  the  second.  My 
acquaintance  with  the  Chancellor  com- 
menced in  the  year  1793,  in  my  16th  year, 
when  I  was  a  clerk  in  the  office  of  the  court 
over  which  he  presided,  and  when  I  think 
he  must  have  passed  the  age  of  three  score 
years  and  ten.  I  knew  nothing  personally 
of  his  career  at  the  bar,  of  his  ancestry,  or 
of  the  part  which  he  had  taken  in  public 
affairs.  I  understood  that  he  was  born  in 
£/lizabeth  City,  that  he  was  taught  the 
Greek  letters  by  his  mother  and  after- 
wards by  her  assistance,  and  by  his  own 
exertions,  he  became  an  accomplished 
Greek  scholar.  How  he  learned  the  Latin 
language  I  do  not  remember  to  have 
heard,  but  probably  at  William  &  Mary 
college,  or  at  some  other  college  in  lower 
Virginia.  When  I  first  knew  him,  his 
right  hand  had  become  so  affected  with  the 
rheumatism  or  gout,  that  it  was  with 
difficulty  he  could  write  his  own 
xxxiii  name.  *Owing  to  that  cause  he 
engaged  me  to  act  his  amanuensis 
and  I  attended  him  frequently,  though  not 
every  day,  to  serve  him  in  that  capacity  for 
several  years.  Upon  his  dictation,  I 
wrote,  I  believe,  all  the  reports  of  cases 
which  it  is  now  proposed  to  republish.  I 
remember  that  it  cost  me  a  great  deal  of 
labor,  not  understanding  a  single  Greek 
character,  to  write  some  citations  from 
Greek  authors,  which  he  wished  inserted 
in  copies  of  his  reports  sent  to  Mr.  Jeffer- 
son, Mr.  Samuel  Adams,  of  Boston,  and  to 
one  or  two  other  persons.  I  copied  them 
by  imitating  each  character  as  I  found  them 
in  the  original  works. 

Mr.  Wythe  was  one  of  the  purest,  best, 
and  most  learned  men  in  classic  lore  that  I 
ever  knew.  Although  I  did  not  understand 
Greek,  I  was  often  highly  gratified  in 
listening  to  his  readings  in  Homer's  Illiad 
and  other  Greek  authors,  so  beautifully  did 
he  pronounce  the  language.  No  one  ever 
doubted  his  perfect  uprightness,  or  ques- 
tioned his  great  ability  as  a  Judge.  I  re- 
member an  incident  which  occurred  in  my 
presence  which  demonstrated  with  what 
scrupulous  regard  he  avoided  the  possibility 
of  any  imputation  upon  his  honor  or  his 
impartiality.      A   neighbor   of     his,     Mr. 

H who    had  the  reputation   of   being   a 

West  India  nabob,  and  who  at  the  time  had 


•The  Hon.  Littleton  W.  Tazewell,  still  llvinr.  was 
one  of  his  pupils. 


an  important  suit  pending  in  the  Court  of 
Chancery,  sent  him  a  demijohn  of  old  ar- 
rack, and  an  orange  tree  for  his  niece. 
Miss  Nelson,  then  residing  with  him. 
When  the  articles  were  brought  into  Mr. 
Wythe's  house,  with  the  message  from  the 
donor,  Mr.  Wythe  requested  the  servant  to 
take  them  back  to  his  master,  and  to  pre- 
sent to  him  his  respects,  and  thanks  for 
his  kind  intentions,  but  to  say  that  he  had 
long  ceased  to  make  any  use  of  arrack,  and 
that  Miss  Nelson  had  no  conservatory  in 
which  she  could  protect  the  orange  tree. 
I  was  amused  at  another  scene,  which  I 
witnessed  between  him  and  the  late  Justice 
Washington  of  the  Supreme  Court,  then 
practising  law  in  the  city  of  Richmond. 
He    called    on    the   Chancellor  with  a  bill 

of  injunction  in  behalf  of  General ,  to 

restrain    the    collection    of    a    debt.     The 

ground    of  the  application    was   that   the 

creditor    had    agreed    to  await  the 

xzxiv    convenience  of  General ,    for 

the  payment  of  the  debt,  and  that 
it  was  not  then  convenient  to  pay  it.  The 
Chancellor  attentively  read  the  bill 
through,  and  deliberately  folding  it  up  re- 
turned it  to  Mr.  Washington,  enquiring 
with  an  ineffable  smile  upon  his  counte- 
nance, 'Mo  you  think,  sir,  that  I  ought  to 
grant  this  injunction?"  Mr.  Washington 
blushed  and  observed,  that  he  had  presented 
the  bill  at  the  earnest  instance  of  his 
client. 

Mr.  Wythe's  relations  to  the  Judges  of 
the  Court  of  Appeals  were  not  of  the  most 
friendly  or  amicable  kind,  as  may  be  in- 
ferred from  the  tenor  of  his  reports.  Con- 
scientiously and  thoroughly  convinced  of 
the  justice  and  equity  of  his  decrees,  he 
was  impatient  when  any  of  them  were  re- 
versed, and  accoxtlingly  evinces  that  feel- 
ing in  his  reports.  Mr.  Pendleton,  from 
what  I  have  heard,  and  the  little  I  knew  of 
him,  I  suppose  was  more  prompt  and  ready, 
and  possessed  greater  powers  of  elocution 
than  his  great  rival.  Mr.  Wythe's  forte, 
as  I  have  understood,  lay  in  the  opening  of 
the  argument  of  a  case,  in  which  for 
thorough  preparation,  clearness  and  force, 
no  one  could  excel  him.  He  was  not  so 
fortunate  in  reply.  Mr.  Pendleton,  on  the 
contrary,  was  always  ready  both  in  open- 
ing and  concluding  an  argument,  and  was 
prompt  to  meet  all  the  exigencies  which 
would  arise  in  the  conduct  of  a  cause  in 
court.  The  consequence  was  that  Mr.  Pen- 
dleton was  oftener  successful  than  Mr. 
Wythe  in  their  struggles  at  the  bar.  On 
one  occasion,  when  Mr.  Wythe,  being  op- 
posed to  Mr.  Pendleton,  lost  the  cause,  in 
a  moment  of  vexation  he  declared,  in  the 
presence  of  a  friend,  that  he  would  quit 
the  bar,  go  home,  take  orders,  and  enter 
the  pulpit.  You  had  better  not  do  that 
replied  his  friend;  for,  if  you  do,  Mr.  Pen- 
dleton will  go  home,  take  orders,  and  enter 
the  pulpit  too,  and  beat  you  there.  Mr. 
Pendleton  was  far  less  learned  than  Mr. 
Wythe,  but  he  possessed  more  versatile  tal- 
ents, was  an  accomplished  gentleman,  and 
better  adapted  to  success  in  general  society 
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and  in  the  busy  world.  Although  not  so 
finished  a  scholar  as  Mr.  Wythe,  he  had  a 
much  more  pleasing^  style  of  composition. 
The  high  consideration  in  which 
xzxv  Messrs.  Pendleton  and  *Wythe  were 
both  held  was  often  evinced  by  the 
distinguished  honors  and  eminent  offices 
which  they  received  from  their  parent 
state.  It  was  particularly  exhibited  in  the 
organization  of  the  Convention  which 
adopted  the  Constitution  of  the  United 
States,  when  Mr.  Pendleton  was  appointed 
to  preside  over  the  body,  and  Mr.  Wythe  to 
preside  over  the  Committee  of  the  Whole, 
which  he  did  during,  I  believe,  the  entire 
sitting  of  the  Convention,  the  Constitution 
having  been  considered  and  discussed  in 
Committee  of  the  Whole. 

Mr.  Wythe's  personal  appearance  and  his 
personal  habits  were  plain,  simple  and  un- 
ostentatious. His  countenance  was  full  of 
blandness  and  benevolence,  and  I  think  he 
made,  in  his  salutations  of  others,  the  most 
gracefnl  bow  that  I  ever  witnessed.  A  lit- 
tle bent  by  age,  he  generally  wore  a  grey 
coating.  And  when  walking  carried  a 
cane.  Kven  at  this  moment,  after  the 
lapse  of  more  tfian  half  a  century  since  I 
last  saw  him,  his  image  is  distinctly  en- 
graved on  my  mind.  During  my  whole 
acquaintance  with  him  he  constantly 
abstained  from  the  use  of  all  animal  food. 
It  is  painful  and  melancholy  to  reflect  that 
a  man  so  pure,  so  upright,  so  virtuous,  so 
learned,  so  distinguished  and  beloved, 
should  have  met  with  an  unnatural  death. 
The  event  did  not  occur  until  several  years 
after  I  emigrated  from  Richmond  to  the 
State  of  Kentucky,  and,  of  course,  I  am  not 
able  from  personal  knowledge  to  relate  any 
of  the  circumstances  which  attended  it. 
Of  these,  however,  I  obtain  id  such  authen- 
tic information  as  to  leave  no  doubt  in  my 
mind  as  to  the  manner  of  its  occurrence. 
He  had  a  grand  nephew,  a  youth  scarcely  I 
believe  of  mature  age,  to  whom,  by  his  last 
will  and  testament,  written  by  me,  upon 
his  dictation,  before  my  departure  from 
Richmond,  after  emancipating  his  slaves, 
he  devised  the  ^eater  part  of  his  estate. 
That  youth  poisoned  him,  and  others, — 
black  members  of  his  household,  by  putting 
arsenic  into  a  pot  in  which  coffee  was  pre- 
paring for  breakfast.  The  paper  which 
had  contained  the  arsenic  was  found  on  the 
floor  of  the  kitchen.  The  coffee  having 
been  drank  by  the  Chancellor  and  his  serv- 
ants, the  poison  developed  its  usual  ef- 
fects. The  Chancellor  lived  long 
xxzvi  *enough  to  send  for  his  neighbor. 
Major  William  Duval,  and  got  him 
to  write  another  will  for  him,  disinheriting 
the  ungrateful  and  guilty  grand  nephew, 
and  making  other  dispositions  of  his 
estate.  An  old  negro  woman,  his  cook, 
also  died  under  the  operation  of  the  poison, 
but  I  believe  his  other  ser-^ants  recovered. 
After  the  Chancellor's  death  it  was  discov- 
ered that  the  atrocious  author  of  it  had  also 
forged  bank  checks  in  the  name  of  his 
great  nncle,  and  he  was  subsequently,  I 
understood,    prosecuted    for    the    forgery, 


convicted  and  sentenced  to  the  penitenti- 
ary ;  but  whether  that  was  the  fact  or  not, 
can  be  ascertained  by  a  resort  to  the  rec- 
ords of  the  proper  criminal  courts  of  Rich- 
mond. 

I  have  written  this  hasty  sketch,    not   as 
a  memoir  of  the  illustrious  man  of  whom  it 
treats,  but  for  the    purpose  of  contributing 
some  materials,  which  may  be  wrought  by 
more   competent    hands,    into  a  biography 
more  worthy  of  his  great  name  and  mem- 
ory.    I  conclude  it  by  an  acknowledgment, 
demanded   of  me  alike   by  justice  and  feel- 
ings   of    gratitude,    that    to  no  man  was  I 
more   indebted,    by    his   instructions,    his 
advice,    and  his  example,  for  the  little  in- 
tellectual improvement    which  I  made,    up 
to   the  period,   when,    in    my    twenty-first 
year,  I  finally  left  the  City  of  Richmond. 
I  am  with  great  respect, 
Your  friend  and  obedient  servant, 
H.  CLAY. 
Mr.  B.  B.  Minor. 


zzxvii 
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'  *  Contemplating  that  event,  which 
one  in  the  second  year  of  his  sixteenth 
lustrum  may  suppose  to  be  fast  approach- 
ing, at  this  time,  the  twentieth  day  of 
April  in  the  third  year  of  the  nineteenth 
centurie  since  the  christian  epoch,  when 
such  is  my  health  of  bodie  that  vivere 
amem,  and  yet  such  my  disposition  of  mind 
that,  convinced  of  this  truth,  what  Supreme 
Wisdom  destinateth  is  best,  obeam  libens, 
i,  George  Wythe,  of  the  citie  of  Rich- 
mond, declare  what  is  hereinafter  writen 
to  be  my  testament,  probablie  the  last : 
Appointing  my  friendlie  neighbour  William 
Duval  executor,  and  desiring  him  to  accept 
fifty  pounds  for  his  trouble  in  performing 
that  office  over  a  commission  upon  his  dis- 
bursements and  receipts  inclusive,  i  devise 
to  him  the  houses  and  ground  in  Rich- 
mond, which  i  bought  of  William  Nelson, 
and  my  stock  in  the  funds,  in  trust,  with 
the  rents  of  one  and  intrest  of  the  other, 
to  support  my  freed  woman  Lydia  Brodnax, 
and  freed  man  Benjamin,  and  freed  boy 
Michael  Brown,  during  the  lives  of  the 
two  former,  and,  after  their  deaths,  in 
trust  to  the  use  of  the  said  Michael  Brown : 
and  all  the  other  estate  to  which  i  am  and 
shall  at  the  time  of  my  death  be  entitled  i 
devise  to  George  Wythe  Sweney  the  grand- 
son of  my  sister. 

GEORGE    [i*.  s.]  WYTHE." 

**I,  who  have  hereunder  written  my 
name,  this  nineteenth  day  of  January,  in 
the  sixth  year  of  the  before  mentioned  cen- 
turie, revoke  so  much  of  the  preceding  de- 
vise to  George  Wythe  Sweney  as  is  incon- 
sistent with  what  followeth.  The  residuary 
estate  devised  to  him  is  hereby  charged 
with  debts  and  demands,  I  give  my  books 
and  small  philosophical  apparatus  to 
Thomas  Jefferson,  president  of  the 
United  States  of  America:  a  legacie 
considered  abstractlie,  perhaps  not  de- 
serving a  place  in  his  musaeum,  but, 
estimated     by     my     good     will     to     him, 
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the  most  valuable  to  him  of  any  thing 
which  i  have  power  to  bestow.  My  stock 
in  the  fands  before  mentioned  hath  been 
changed  into  stock  in  the  bank  of  Virginia. 
I  devise  the  latter  to  the  same  uses,  except 
as  to  Ben  who  is  dead,  as  those  to  which 
the-  former  was  devoted.  To  the  said 
Thomas  Jefferson's*  patronage  i  recom- 
mend the  freed  boy  Michael  Brown  in  my 
testament  named,  for  whose  maintenance, 
education  or  other  benefit,  as  the  said 
Thomas  Jefferson  shall  direct,  i  will  the 
said  bank  stock,  or  the  value  thereof,  if  it 
be  changed  again,  to  be  disponed.  And 
now, 

'  Good  Lord,  most  mercif all,  let  poenltence 

Sincere  to  me  restore  lost  innocence; 
*  In  wrath  my  srrievous  sins  remember  not: 

My  secret  faults  out  of  thy  record  blot; 

That,  after  death's  sleep,  when  I  shall  awake. 

Of  pure  beatitude  I  may  partake. 

GEORGE  WYTHE.  [Seai,.]" 

Havrag-  yap  ij;iXeeaK£v* 

**I  will  that  Michael  Brown  have  no  more 
than  one  half  my  bank  stock,  and  George 
Y^ythe  Sweneney  have  the  other  immedi- 
atelie. 

''I  give  to  my  friend  Thomas  Jefferson 
my  silver  cups  and  gold  headed  cane,  and 
to  my  friend  William  Duval  my  silver  ladle 
and  table  and  teaspoons. 

^ 'If  Michael  die  before  his  full  age,  i 
give  what  is  devised  to  him  to  George 
Wythe  Sweney.  I  give  to  Lydia  Brodnax 
my  fuel.  This  is  to  be  part  of  my  will  and 
as  it  were  written  of  the  parchment  in- 
closed with  my  name  in  two  places. 

G.  WYTHE,  [Seai,.] 

24  of  february  1806. 

'*Xn  the  name  of  God,  Amen  I 

I  George  Wythe,  of  the  city  of  Rich- 
mond, having  heretofore  made  my  last  will 
on  the  20th  April,  in  the  third  year  of  the 
nineteenth  century  since  the  christian 
epoch,  and  a  codicil  thereto  on  the  19th  day 
of  January,  in  the  sixth  year  of  the  afore- 
said century,  and  another  codicil  on  the 
24th  day  of  February  1806,  do  ordain  and 
constitute  the  following  to  be  a  third  codi- 
cil to  my  said  will;  hereby  revoking  the 
said  wills  and  codicils  in  all  the  devises  and 
legacies  in  them  or  either  of  them  contained, 
relating  to,  or  in  any  manner  concern- 
ing George  Wythe  Sweney,  the  grand- 
son of  my  sister ;  but  I  confirm  the  said 
will  and  codicils  in  all  other  parts,  except 
as  to  the  devise  and  bequest  to  Michael 
Brown,  in  the  said  will  mentioned,  who,  I 
am  told,  died  this  morning,  and  therefore 
they  are  void.  And  I  do  hereby  devise  and 
bequeath  all  the  estate,  which  I  have  de- 
vised or  bequeathed    to    the    said    George 


*[The  character  drawn  by  Homer  (Iliad,  lib.  vi.  v. 

15.)  of  Axylus,  and  which  is  thus  translated  by  Mr. 

Man  ford: 
But  DIomed,  the  great  in  battle,  slew 
Axylus,  Teuthras'  sou,  who,  blessed  with  wealth, 
In  fair  Arisba's  beauteous  town  abode: 
To  all  men  Justly  dear,  for  all  he  loved,"  Ac— Ed.J 


Wythe  Sweney  or  for  his  use, 
xxxix  *in  the  said  will  or  codicils,  and  all 
the  interest  and  estate,  which  I  have 
therein  devised  or  bequeathed  in  trust  for, 
or  to  the  use  of  the  said  Michael  Brown,  to 
the  brothers  and  sisters  of  the  said  George 
Wythe  Sweney,  the  grandchildren  of  my 
said  sister,  to  be  equally  divided  among 
them,  share  and  share  alike.  In  testimony 
whereof  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal,  this  first  day  of 
June  in  the  year  1806. 

G.  WYTHE.  [Sbai..] 

'*  Signed,  sealed,  published  and  declared 
by  the  said  George  Wythe  the  testator  as 
and  for  his  last  will  and  testament  in  our 
presence ;  and  at  his  desire  we  have  here- 
unto subscribed  our  names  as  witnesses,  in 
his  presence  and  in  the  presence  of  each 
other. 

''(The  interlineations  of  the  words,  *'and 
another  codicil  on  the  24th  of  February 
1806,"  and  of  the  words  **will  and  codicils" 
and  ''grand"  being  first  made;  and  the 
whole  being  distinctly  read  to  the  testator, 
before  the  execution  of  this  codicil. ) 

EdM.  RANDOI.PH, 

Wm.  Prick, 
Samubi.  Grbbnhow, 
Sam'i,  McCraw." 

The  foregoing  will  and  first  codicil  are 
written  upon  parchment  by  the  testator. 
The  last  codicil  is  believed  to  be  in  the 
handwriting  of  Edm.  Randolph,  Esq.,  and 
not  that  of  Mr.  Duval,  as  Mr.  Clay  supposed. 
The  envelope  has  upon  it  the  following 
endorsement,  apparently  in  the  handwrit- 
ing of  the  testator: 

'  'To  William  Duval, 

to  be  opened   when  G.    Wythe  shall 

cease  to  breathe,  unless  by   him  required 

before  that  event. 

Xaipe  Y* 

[From  the  Richmond  Enquirer  of  June  10th,  1806^1 
"  'Full of  years;  and  full  of  honour.'  " 
"On  Sunday  morning  the  8th  inst.,  de- 
parted this  life,  the  venerable  chancellor 
of  the  Richmond  district,  GEORGK 
WYTHE.  Over  the  suspected  cause  of 
his  death,  let  us  for  a  moment  draw  the 
veil.  Every  situation  in  life  has  its  rights 
and  its  duties,  het  us  therefore  respect 
the  rights  of  the  accused. 

"But  of  the  deep,  the  solemn,  the 
xl  almost  unparalleled  ^impression  pro- 
duced by  his  death,  we  may  be  per- 
mitted to  speak. — Let  the  anxious  solicitude 
manifested  for  his  recovery ;  let  that  sor- 
row which  burys  beneath  it  all  political 
distinction ;  let  the  solemn  and  lengthened 
procession  which  attended  him  to  hi& 
grave ;  declare  the  loss  which  we  have  sus- 
tained. Kings  may  require  mausoleums  to 
consecrate  their  memory ;  saints  may  claim 
the  privilege  of  a  canonization ;  but  the 
venerable  Gborgk  Wythb  needs  no  other 
monument  than  the  services  rendered  to 
his  country,  and  the  universal  sorro^v 
which  that  country  sheds  over  his  grave. 
"When  the  news  of  his  death    was   made 
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public,  the  bells  of  the  city  were  set  a  toll- 
ing^; the  executive  council  assembled  in 
their  chamber,  and  determined  on  the  fol- 
lowing order  of  procession.  It  was  pub- 
lished for  the  information  of  the  citizens: 
CouNCii<  Chambbr,  June  8th,  1806. 

ORDER  OF  PROCESSION, 

Preparatory  to  the  interment  of 
GEORGE  WYTHE, 
Late  Judge  of   the  High  Court  of  Chan- 
cery for  the  Richmond  District. 
A  Funeral  Oration    will   be   delivered  at 
the  Capitol,  in  the  Hall  of   the   House   of 
Delegates,    to   begin   precisely  at  4  o'clock 
P.  M.  on  to-morrow ;  after    which  the  Pro- 
cession will    commence    in    the    following 
order: 
L  The  Clergymen   and  orator    of    the 
Day. 
2.  Corpse 
3.  Physician. 


4.  The  Executor  and    Relations  of  the 
deceased. 
5.  The  Judges. 
6.  Members  of  the  Bar. 
7.  The  Officers  of  the  High  Court   of 
Chancery. 
8.  The  Governor  and  Council. 
9.  Other  Officers  of  Government. 
10.  The  Mayor,  Aldermen  and  Common 
Council  of  the  City  of  Richmond. 
11.  Citizens.' 
''Need  it  be  said,    that  the  crowd  which 
assembled    in  the  capitol  was  uncommonly 
numerous,  and  respectable?    After  the  de- 
livery of  a  funeral    oration   by  Mr.    Mun-- 
ford,  a  member  of   the  executive  council, 
the  procession  set  out  towards  the  church, 
— It  is  no  disparangement  to  the  virtues  of 
the   living,    to    assert,    that   there   is   not 
perhaps   another  man   in  Virginia,  whom 
the  same  solemn  procession  would  have  at- 
tended to  his  grave." 
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In  the  Court  of  Chancery. 


BBTWICBN 

WILLIAM  FARRAR,  plaintiff, 

AND 

FRANCIS  JACKSON,  defendant. 

u  SlavM-Bin  to  Recover-fltatate  of  UmltatloiM.— 

Sutnte  of  limitations  pleaded  to  a  bill  by  heir  in 
tail  to  recover  a  slave,  her  increase  and  their 
profltB.  Defendant  at  time  of  purchase  had  no 
notice  of  plalntiff*s  tiae.  Plaintiff  repUed  that 
defendant's  vendor  had  removed  said  slaves  to  a 
distance  for  the  purpose  of  concealing  them ;  that 
he  could  not  by  diliffent  search  find  out  where, 
in  whose  possession  said  slaves  were,  till  three 
months  before  he  commenced  suit  Hsld,  by  two 
chancellors,  that  "upon  the  whole  circumstances." 
the  statute  should  not  bar. 
&  Remarks  thereon  by  WvthSy  Ch.  who  dissented. 

THOMAS  FARRAR,  tenant  in  taille  of 
lands,  to  which  slaves  were  annexed,  sold, 
for  his  life,  two  of  them,  a  woman  and  a 
boy  her  child,  to  James  Waddill,  who  sold 
them  to  John  Pruett,  from  whom  the  de- 
fendent,  sttpposing^  them  to  be  the  property 
of  John  Pruett,  purchased  them  for  75 
pounds. 

The  plaintiff,  eldest  son  and  heir  in  taille 
of  Thomas  Farrar.  was  not  able  to  discover 
in  whose  possession  the  two  slaves,  with 
several  others  bom  by  the  woman  after  the 
sale  of  her,  were,  until  more  than  five  years 
had  elapsed  from  the  time,  when  his  rig-ht 
of  action  accrued  by  the  death  of  his  father ; 
bnt  soon  after  he  discovered  them  to  be  in 
possession  of  the  defendant,  against  him 
this  suit  was  commenced,  in  Amelia  county 
court  in  chancery,  to  recover  the  two  ne- 
(TToes,  with  the  after-born  children  of  the 
woman,  and  their  profits. 

The  bill  stated,  that  the  defendent  knew 
or  suspected  the  slaves  which  he  bought 
to  be  under  incumbrance,  and  John 
2  *Pruett  not  to  have  power  to  con- 
vey a  legal  title  to  them,  and  there- 
fore took  from  him  a  warranty  in  the  bill 
of  sale. 

The  defendant,  by  answer,  alledged  him- 
self to  have  been  a  purchaser  for  a  valuable 
consideration  honestly  paid,  and  denied 
notice  of  the  plaintiffs  title  before  the  pur- 
chase, but  confessed  that  he  had  notice, 
sometime  after  he  had  purchased  the 
slaves,  and  paid  for  them,  that  they  were 
entailed ;  and  pleaded  the  statute  for  limi- 
tation of  actions  in  bar  of  the  plaintiffs 
demand. 

The  plaintiff  replied,  that  he  ought  not 
to  be  precluded,  because  the  slaves  were  re- 
moved, by  John  Pruett,  to  such  a  distance 
from  the  plaintiffs  residence,  for  the  pur- 
pose of  concealment,  that,  though  the  five 
years  had  elapsed  from  his  coming  of  age, 
before  suit  commenced,  he  could  not,  in  all 


that  time,  by  the  most  dilig^ent  search,  find 
out  where,  or  in  whose  possession,  the 
slaves  were,  and  never  made  this  discovery 
until  three  months  before  the  commence- 
ment of  this  suit. 

Many  witnesses  were  examined,  but  no 
material  fact,  more  than  the  facts  stated 
before,  and  admitted  by  the  answer,  were 
proved,  unless  it  be  this ;  that  the  defend- 
ent, after  having  notice  of  the  plaintiffs 
title,  which  notice  probably  was  in  the  life 
time  of  Thomas  Farrar,  proposed  to  sell 
the  slaves  to  one  who  might  carry  them  to 
some  remote  parts,  perhaps  with  design  to 
prevent  a  recovery  of  them  by  the  plain- 
tiff. 

The  county  court  dismissed  the  bill,  the 
high  court  of  chancery,  to  which  the  plain- 
tiff appealed,  on  the  20  day  of  may,  1788, 
reversed  the  decree,  two  of  the  three 
judges,  whereof  the  court  at  that  time 
consisted,  declaring  their  opinion,  in  op- 
position to  the  other,  to  be,  that  the  plain- 
tiffs title  to  the  slaves  claimed  by  him  is 
well  established,  and  that,  upon  the  whole 
CIRCUMSTANCES  of  the  case,  the  defend- 
ent ought  not  to  be  admitted  to  avale  him- 
self of  the  act  of  limitations  in  bar  of  such 
title,  and  decreed  the  defendent  to  deliver 
up  the  slaves,  and  pay  their  profits,  an  ac- 
count whereof  was  directed  to  be  stated  by 
auditors,  to  the  plaintiff. 

Upon  this  opinion,  he  who  dissented  from 
his  colleagues  submits  to  censure  these 

REMARKS: 

The  circumstances,  upon  which  the  plea 
was  disallowed  must  be  one  or  some  or  all 
of  the  following:  the  warranty  contained 
in  the  bill  of  sale  from  John  Pruett  to  the 
defendent ;  the  removal  of  the  slaves  by 
John  Pruett  to  a  great  distance,  for  the  pur- 
pose of  concealment ;  the  defendents  failure 
to  disclose  bis  possession  of  the  slaves  to 
the  plaintiff,  after  his  title  to  them,  and 
searches  to  discover  the  possessor  of 
3  them,  were  *known  to  the  defendent; 

the  defendents  treaty,  with  a  dealer 
in  slaves,  to  transport  them  to  remote 
places,  and  thereby  to  hinder  the  plaintiff 
from  reclaiming  them. 

The  first  of  these  circumstances,  is  at 
most,  a  slight  presumptive  evidence  of  a 
suspicion  that  John  Pruetts  title  might  not 
be  a  good  title,  but  how  this  can  prevent 
the  operation  of  the  statute  is  not  dis- 
cerned; and  therefore  this  circumstance  is 
believed  not  to  be  one  of  those  to  which  the 
two  judges  alluded. 

The  second  circumstance  is  thought  to  be 
not  more  pertinent,  and  therefore  perhaps 
was  also  not  intended,  for  any  thing  done 
by  John  Pruett,  in  which  the  defendent  did 
not  act  a  part,  ought  not  to  be  detrimental 
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to  the  latter,  and  that  he  acted  any  part  in 
the  removal  of  the  slaves  by  John  Pruett 
is  not  proved,  nor  even  pretended,  in  the 
bill  or  replication. 

The  third  circnmstance  is  not  admitted 
to  be  one  upon  which  the  defendent  ought 
not  to  have  the  benefit  of  the  statute,  for 
a  bona  fide  purchaser  for  a  valuable  con- 
sideration, without  notice  of  the  title  of 
another,  according  to  numberless  determi- 
nations by  courts  of  equity,  is  not  bound  to 
discover  that  which  will  enable  the  true 
owner  to  recover  the  thing  claimed,  and 
such  a  purchaser  was  the  defendent.  his 
failure  then  to  discover  his  possession  of 
the  negroes,  which  discovery  a  court  of 
equity  would  not  have  compelled  him  to 
make,  was  not  a  wrong,  nor  is  such  a 
silence  comprehended  in  the  6th  section 
of  the  statute  for  limitation  of  actions, 
providing  that  a  party  absconding  or  con- 
cealing himself,  or  by  removal  out  of  the 
country,  or  out  of  the  county  of  his  resi- 
dence, when  the  cause  of  action  accrued,  or 
by  any  other  indirect  ways  or  means,  de- 
feating or  obstructing  any  person  or  per- 
sons, who  have  title  thereto,  from  bringing 
and  maintaining  actions  within  the  times 
limited  by  the  act.  If  this  silence  be  com- 
prehended in  that  section,  it  must  be  by 
the  words,  indirect  ways  or  means  defeat 
or  obstruct  any  person  or  persons  from 
bringing  and  maintaining  actions,  a  man 
who  defeateth  another  must  do  something, 
but  he  who  is  silent  doth  nothing,  a  man, 
who  obstructeth  another,  must  either  throw 
the  obstruction  in  his  way,  or  must  sufFer 
the  obstruction  which  he,  the  obstructor, 
had  thrown  in  the  others  way,  to  remain 
their.  For  the  words  of  the  act  are,  if  any 
person  obstruct  another,  in  bringing  his 
action  within  the  time  limited,  such  de- 
fendent, that  is  the  party  obstructing,  shall 
not  be  admitted  to  plead  the  act.  The 
party  therefore  who  is  not  admitted  to  plead 
the  act  is  he  who  originaly  caused  the  ob- 
struction, not  he  who  suffered  an  obstruc- 
tion, which  a  third  party  had  caused,  to 
remain,     the  obstruction    to   the    plaintiffs 

commencement  of  his  action  within 
4  the  time  limited  in   this    case  *was, 

that  he  did  not  know  in  whose  pos- 
session the  slaves  were,  but  John  Pruett,  by 
removal  of  the  slaves  to  a  great  distance, 
not  the  defendent,  caused  that  ignorance, 
the  defendent,  therefore,  did  not  obstruct 
the  plaintiff  in  commencing  his  action 
within  the  time  limited,  consequently  the 
defendent  is  not  inhibited  to  plead  the 
act.  the  defendent  doth  not  appear  at  any 
time  to  have  denied  the  slaves  to  be  in 
his  possession,  and  that  he  was  bound  to 
go  or  send  to  the  plaintiff  and  give  him 
information  thereof  perhaps  no  man  will 
say. 

The  fourth  circumstance  was,  that  the 
defendent  meditated  and  proposed  a  sale 
of  the  slaves  to  one,  who  might  transport 
them  to  places  remote,  for  the  purpose 
probably  of  defeating  or  obstructing  the 
plaintiff,  but  the  defendent  did  not  pros- 
ecute  his    design;    the    defendent,    there- 


fore, did  not  thereby  defeat  or  obstruct  the 
plaintiff,  more  than  he  would  have  defeated 
or  obstructed  him,  if  the  desigfn  had  never 
been  conceived,  consequently  the  defend- 
ent, by  this  circumstance,  was  not  inhib- 
ited to  plead  the  act.  besides,  the  court 
could  not  regularly  consider  this  circum- 
stance, because  it  was  not  charged  in  the 
bill,  if  it  had  been  charged,  the  defend- 
ent, by  answer,  might  have  denied  the 
fact,  and  against  that  denial  the  proof, 
which  was  the  attestation  of  a  single  wit- 
ness, would  not  have  prevaled. 

From  the  decree  of  the  high  court  of 
chancery  the  defendent  appealed,  but  the 
parties  compounded  the  matter. 


Betwekn 
E^DMUND  PENDLKTON,  plaintiff, 

AND 

THOMAS  LOMAX,  administrator  of  Luna- 
ford  Lomax,  dept, 
[Absent  Pendleton  (7.,  a  party  to  the  snit] 

I.  Note*— Joint  BiMlonemeiit*-Statttte  of  Limitations,  t 

—P.  &  L.  were  joint  endorsers  for  W.,  who  made 
to  P.  an  assiffnment  to  indemnify  him  for  said 
endorsement  amonff  other  liabilities.  In  1766,  P. 
took  in  the  protested  bill  of  W.  endorsed  by  him 
and  L.  and  executed  P.'s  own  bond  for  the  bal- 
ance due  thereon.  1788,  he  sued  L.  for  half  of  said 
balance,  with  interest  L.  plead  the  stat.  of  limi> 
tations.  P.  replied  that  he  was  employed  many 
years  in  settling  W.'s  affairs,  and  the  suit  was 
within  the  time  since  the  amount  to  be  contrib- 
uted had  been  ascertained.  Plea  overruled  by 
county  court  and  appeal  to  H.  C.  C.  The  two 
chancellors  beinff  divided,  case  adjourned  to  court 
of  appeals, t  who  held:  That  under  the  particular 
circumstances  the  statute  should  not  bar. 
2.  Remarks  thereon  of  Wyths.  C. 

S  ♦THOMAS  WYLD,  on  the  first  day 

of  May,  1753,  drew  a  bill  of  exchange, 
on  Berkeley,  Chauncey,  and  company,  of 
London,  for  4401.  12s.  Od.  sterling,  payable 
to  Lunsford  Lomax  and  the  plaintifP,  who 
endorsed  it,  and  endorsed  it,  at  the  request 
of  the  drawer,  to  give  him  a  credit,  thereby 
becoming  his  sureties,  the  bill  was  pro- 
tested. The  holder  of  it  was  Benjamin 
Waller,  for  the  benefit  of  John  Harmer  and 
John  Lidderdale,  in  England,  to  whom 
the  money  was  due. 
The  plaintiff  moreover  endorsed  two  other 


♦See  the  principal  case  cited  in  Fields  v.  Harrison^ 
Wythe  281. 
tSee  3  Call  538. 

t[This  appeal  is  reported  in  8  Call.  588;  and,  be- 
sides the  question  as  to  the  time  at  which  the  stat- 
ute of  limitations  besrins  to  run.  decides  that  '*a 
trustee  retaining  money  in  his  hands  for  an  un- 
reasonable len^rth  of  time  shall  pay  interest*" 
Wythe  C.  thouRht  the  cause  of  action  arose  in  1756, 
when  p.  took  up  the  bill  of  Exchange  and  gave  hia 
bond  for  the  money  due  upon  said  bill.  But  it  wa» 
held  that  the  act  of  limitations  ought  not  to  com- 
mence till  the  trust  was  concluded.  The  bill  stated 
this  to  have  been  in  1782;  but  from  the  Commis- 
sioner's Report  it  appeared  that  the  last  receipt 
for  W's  estate  was  in  1764,  and  the  last  disburse- 
ment in  1765.  So  that  the  suit  in  1768  was  not 
barred.    3  Call.  545.— Ed.]— Note  in  edition  of  1862. 
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billa  of  exchange,  drawn  bj  Thomaa  Wyld, 
on  Berkelej,  Chauncej,  and  oomfmny  which 
were  profested :  one  for  400  pounda  sterling, 
to  which  Thomaa  Turner  was  intitled,  and 
the  other  for  500  pounds  sterling,  to  which 
James  Mills  was  intitled. 

In  order  to  indemnify  the  plaintiff  from 
loss  by  means  of  his  endorsements,  Thomas 
Wyld,  by  indenture,  on  the  8  day  of  June, 
1753,  conveyed  all  his  estate,  and  assigned 
all  his  credits,  to  the  plaintiff,  giving  him 
an  irrevocable  power  of  attorney  to  collect, 
the  latter  in  trust  to  sell  the  estate  and  to 
apply  the  money,  to  be  raised  by  sale 
thereof,  and  by  collection  of  the  credits,  to 
payment  of  the  debts  of  Thomas  Wyld  in 
this  order*  to  wit,  601.  13s.  6d.  of  current 
money  of  Virginia,  due  to  Preswick  and 
Thomas ;  660  pounds  of  current  money  due 
to  James  Mills,  for  which  Thomas  Birch 
and  James  Falkner  were  Thomas  Wylds 
sureties ;  400  pounds  sterling  due  to  Thomas 
Turner  by  a  protested  bill  of  exchange, 
drawn  by  Thomas  Wyld,  and  endorsed  by 
the  plaintiff  and  James  Taylor;  500  pounds 
sterling  due  to  James  Mills,  by  a  bill  of 
exchange,  drawn  by  Thomas  Wyld,  and 
endorsed  by  the  plaintiff,  if  the  bill  should 
be  protested,  as  was  expected;  4401.  12s. 
sterling  due  to  John  Harmer  and  John 
Liddetdale,  by  the  bill  of  exchange  drawn 
by  Thomas  Wyld,  and  endorsed  by  the 
plaintiff  and  Lunsford  Lomax,  if  the  bill 
should  be  protested,  as  was  also  expected ; 
and  several  other  debts  therein  after  men- 
tioned. 

The  money  produced,  by  the  sale  of 
Thomas  Wylds  estate,  and  the  collection 
of  his  credits,  after  being  applied  to  pay- 
ment of  those  debts,  which,  by  the  deed  of 
trust,  were  to  be  first  discharged,  was  so 
far  from  being  sufScient  to  indemnify  the 
plaintiff  that,  on  account  of  the  bill 
6  for    4401.  12s.  sterling,  5311.    Is.  *7d. 

of  current  money  of  Virginia,  re- 
mained due ;  which  the  plaintiff  discharged, 
taking  up  the  protested  bill,  and  giving 
his  own  bond,  for  payment  of  the  money 
remaining  due  on  the  bill  to  Benjamin 
Waller. 

The  protested  bill  of  exchange  was  taken 
up,  and  the  bond  executed  in  discharge  of 
it  was  dated,  in  november,  1756. 

But  the  plaintiff,  as  he  alleged,  perplexed 
with  much  business,  did  not,  until  some 
time  in  the  year  1766,  demand  one  half  of 
this  money,  with  interest,  from  Lunsford 
L#omax,  who  refused  to  pay  it. 

To  recover  the  money  and  interest  the 
plaintiff  commenced  a  suit  against  I/unsford 
Lomax,  in  the  county  court  of  Caroline  in 
chancery. 

That  defendent  pleaded  the  statute  of 
limitation  of  actions,  in  bar  of  the  plain- 
tiffs demand;  to  which  the  plaintiff  replied, 
that,  in  the  sale  of  Thomas  Wylds  estate, 
and  collection  of  his  credits,  the  plaintiff 
was  employed  many  years,  and  until  it  was 
completed,  his  loss,  and  the  moiety  of  it, 
which  the  defendent  ought  to  contribute, 
could  not  be  ascertained.  Lunsford  Lomax 
died  before  the  argument. 


A  bill  of  revivor  was  filed  against  the 
present  defendent,  who  relied  upon  the 
same  plea. 

The  county  court  overruled  the  plea. 

The  defendent  appealed  to  the  high  court 
of  chancery,  which  at  that  time  consisted 
of  three  judges. 

One  of  them  was  the  plaintiff,  who 
therefore  could  not  sit  in  the  cause,  an- 
other was  of  the  opinion  that  the  plaintiffs 
right  of  action  accrued  the  fourth  day  of 
november,  1756,  when  he  took  up  the  bill  of 
exchange,  and  gave  his  own  bond  for  pay- 
ment of  the  money  due  upon  it ;  and  that 
not  having  commenced  the  suit  before  the 
year  1768,  his  demand  was  barred  by  the 
statute  for  limitation  of  actions,  and  that 
the  decree  was  erroneous,  the  third  judge 
seemed  inclined  to  affirm  the  decree,  and 
therefore  the  case,  that  it  might  not  remain 
undecided,  (a)  was  adjourned,  for  difficulty, 
as  it  was  said,. to  the  court  of  appeals:  who 
on    the    7    day    of    July,    1790,     delivered 

this 
7  ♦OPINION, 

'That  the  act  of  limitations  is  no 
bar  to  the  demand  of  the  plaintiff,  under 
the  particular  CIRCUMSTANCES  of  his 
case.' 

REMARKS: 

In  this  opinion  is  implied,  that  if  these 
circumstances  had  not  been  in  the  plaintiffs 
case,  he  would  have  been  barred,  let  us 
then  enquire  if  the  circumstances  ought  to 
have  prevented  the  bar. 

The  circumstances  are  not  particularly 
mentioned  in  the  opinion,  the  multiplicity 
of  business,  with  which  the  plaintiff  in  his 
bill  allegeth  himself  to  have  been  per- 
plexed, will  surely  not  be  pretended  to  be 
one  of  those  circumstances.  the  only 
others  are  those  stated  in  the  replication, 
in  considering  which  the  following  facts, 
proved  by  '  the  plaintiffs  own  documents, 
deserve  attention. 

The  bill  of  exchange  was  drawn  and  en- 
dorsed the  first  day  of  may,  1753 ;  the  deed 
of  trust  was  executed  on  the  8  day  of  June, 

1753,  and  acknowledged  before  Hanover 
county  court  on  the  same  day.  the  trust 
estate    was  sold   before  the  25  day  of  april, 

1754,  perhaps  six   months  before,    for  on 


(a)  Whether  the  decree  In  this  case,  the  coart 
beinff  divided,  oasrht  not  to  have  been  affirmed  was 
not  discnssed  at  the  hearing,  the  consequence  of 
equal  suffraires  in  criminal  prosecutions,  is  abso- 
lution of  the  accused,  ^schylus,  in  his  Bume- 
nides,  informs  us  that  such  was  the  dictate  of 
Minerva,  in  the  case  of  Orestes,  when  of  the 
judges,  who  tried  him  for  slaying*  his  mother,  the 
same  number  was  on  each  side  of  the  question, 
the  like  in  trial  of  a  slave,  by  the  statute  made  in 
1748,  chap.  81,  of  the  edition  in  1700,  Sect.  7.  the 
reason  may  be  that  the  accused  is  presumed 
to  be  innocent  until  he  shall  be  condemned : 
aod  a  majority  at  least  must  condemn,  in  the 
court  of  appeals,  by  the  act  of  their  constitution, 
the  sentence  is  affirmed.  If  the  votes  for  reversal  be 
not  more  than  the  votes  for  the  contrary:  because 
the  sentence,  before  it  shall  be  condemned  for 
error,  is  presumed  to  be  correct;  and  when  the  bal- 
ance is  in  aequilibrio.  the  scale  for  affirmance  of  the 
sentence  under  examination  having  that  presump- 
tion thrown  into  it  preponderates,  in  the  courts  of 
common  law,  certain  motions  fall,  if  approved  by 
half  the  judges  only.— Note  in  edition  of  179Si 
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that  daj  the  money  due  for  the  sale  was 
payable,  and  by  the  deed  the  sale  was  to 
be  on  six  months  credit,  the  bill  of  ex- 
change was  taken  up  by  the  plaintiff,  and 
his  own  bond  executed  for  payment  of  the 
money  remaining  due  upon  it,  the  4  day  of 
November,  1756,  of  Thomas  Wylds  credits 
collected  by  the  plaintiff,  amounting  to 
11031.  lis.  3d.  all  except  91.  10s.  lOd.  were 
collected  before  and  in  the  month  of  f ebru- 
ary,  1762,  which  last  was  six  years  before 
the  plaintiff  commenced  his  suit. 

Now  with  what  propriety  could  the  repli 
cation  state  that  the  plaintiff  could  not  as- 
certain his  loss  early  enough  to   commence 
his  suit  for  a  contribution  before  17687 

But  whether  he  could  or  could  not  ascer 
tain  his  loss  sooner  seems  unimportant,  if 
the  deed  of  trust  or  letter  of  attorney  had 
not  been  executed,  the  plaintiffs  cause  of 
action  would  have  accrued,  and  conse- 
quently the  time  of  limitation  against  him 
would  have  begun  on  the  fourth  day  of 
norember,  1856;  because  at  that  time  the 
plaintiff  discharged  the  bill  of  exchange, 
by  executing  his  own  bond  for  pay- 
8  ment  of  the  money  due  ^thereby,  and 
became  the  holder  of  the  bill,  the 
plaintiffs  right  of  action,  if  he  had  a  right 
of  action,  which  seemeth  indisputable,  was 
founded,  either  on  a  compact,  which,  if  not 
declared,  is  understood  to  exist,  between 
those  who  jointly  assume  a  burthen,  that 
they  will  bear  the  burthen  equaly,  where  dif- 
ferent proportions  have  not  been  stipulated ; 
in  the  same  manner  as  a  correspondent 
compact  is  understood  to  exist  between  joint 
adventurers  in  an  enterprise  that  they  shall 
share  the  profit :  or  founded  on  a  substitu- 
tion of  the  plaintiff  by  Harmer  and  Lid- 
derdale  in  their  place,  by  delivering  the 
bill  of  exchange,  which  was  an  implicit 
assignment  of  their  right,  to  him.  on  a 
substitution  only,  by  the  roman  civil  law, 
could  a  surety  or  a  joint  surety,  who  volun- 
tarily paid  the  debt  for  which  they  were 
bound,  compel  the  debitor,  in  one  case,  to 
reimburse  the  money,  or  the  confidejussor, 
in  the  other  case,  to  contribute  towards  his 
alleviation.  (b)  for,  in  the  first  case, 
the  creditor,  when  he  received  his  money 
from  the  surety  non  in  solutum  accepit,  did 
not  receive  payment;  it  was  not  a  pay- 
ment, because  a  payment  is  the  proper  act 
of  a  debitor,  and  although  the  creditors 
right  to  receive  the  money  afterwards  can- 


(b)  Fidejassoribus  succarri  solet.  nt  stipulator 
compellatnr  el,  qui  solldum  solvere  paratus  est, 
vendere  caeterorum  nomlna.  Dlsr.  1.  XLVL  tit.  I.  L 
XVII. 

Cum  al  e  ex  fldejussorlbus  in  solldum  deblto  satls- 
faciat  actio  el  ad  versus  cum,  qui  una  fidejussit,  non 
competit.  potulstl  sane,  cum  flsco  solveres,  desld- 
erare.  ut  jus  plffnorls.  quod  flscus  babul t.  In  te 
transferretur:  et  si  hoc  ita  factum  est,  cessls  action- 
ibus  utl  poteris.  quod  et  In  prlvatls  debitls  obser- 
▼andum  est    C.  L  VIII.  tit  XLI.  1.  XI. 

Cum  Is.  qui  et  reum  et  fldejussores  habens,  ab 
uno  ex  fldejussorlbus.  accepta  pecunia  pra  stat 
actiones.  poterlt  quldem  dlcl  muUas  jam  esse:  cum 
suum  pereeperit  et  percepUone  omnes  liberati 
sunt,  sed  non  Ita  est,  non  enlm  In  solutum  acclplt 
sed  quodammodo  nomen  debltorls  vendldit  et  Ideo 
babet  actiones,  quia  tenetnr  ad  Id  Ipsum.  ut  praestet 
actiones.  Dig.  lib.  XL VI.  tit  1.  1.  XXXVL-Notc  In 
edition  of  1705. 


not  be  exerted  by  him,  any  more  than  if 
he  had  formaly  assigned  the  right  to 
another  man,  the  debitors  obligation  to 
pay  the  money  to  some  one  is  not  dis- 
charged ; — the  thing  which  he  was  bound 
to  perform  is  not  performed,  a  right  to 
exact  that  performance,  which  remaineth 
unextinguished,  not  being  exerciseable  by 
the  original  creditor,  is  competent  to  the 
surety  alone,  to  him  therefore  the  creditor, 
when  he  received  the  money,  quodammodo 
nomen  debitoris  vendidit;  transferred  the 
right  to  demand  the  money  from  the 
debitor;  a  silent  transition  of  the  right 
being  wrought  by  the  praecept  of  justice, 
which  intitleth  him,  who  is  injured  by  the 
default  of  another,  to  reparation,  and  con- 
sequently granteth  to  him  the  means  neces- 
sary to  effect  the  reparation,  the  same 
reasoning  is  applicable,  in  the  other  case, 
where  one  surety  payeth  the  whole  debt ; 
for  to  him  the  creditor  is  understood  vend- 
ere caeterorum  nomina,  to  transfer 
9  his  tight  to  demand  so  *much  of  the 

money  as  the  other  sureties  ought 
to  contribute,  the  plaintiffs  right  of  ac- 
tion, which  ever  be  the  foundation  of  it, 
began  when  he  discharged  the  whole 
money  due  to  Harmer  and  Lidderdale,  or 
when  he  was  substituted  in  their  place, 
the  same  must  be  the  commencement  of 
that  period  at  the  end  of  which  the  defend- 
ents  right  to  prescribe  was  complete,  if 
this  would  have  been  the  case,  on  a  sup- 
position that  the  deed  of  trust  and  letter  of 
attorney  had  not  been  executed,  are  any 
transactions  between  the  plaintiff  and 
thomas  Wyld,  transactions  too  in  which 
L/unsford  Lomax  did  not  concur,  which  he 
doth  not  appear  to  have  known,  and  of 
which  he  probably  never  heard,  are  these 
transactions  such  circumstances  in  the  case 
of  the  plaintiff  that  the  act  of  limitations 
ought  to  be  no  bar  to  his  demand?  or,  in 
other  words,  can  the  obligations  and  rights 
of  one  man  be  changed  by  transactions 
between  other  men,  to  which  he,  not  only 
did  not  consent,  but  was  not  even  privy? 
if  the  plaintiff,  by  action  commenced 
against  Lunsford  I/omax  in  1756,  had  re- 
covered one  half  the  money  for  which  the 
bill  of  exchange  was  drawn,  without  de- 
ducting the  money  received  by  the  sales 
of  Thomas  Wylds  estate  and  by  the  collec- 
tion of  his  credits,  Lunsford  Lomax,  if  he 
might  have  compelled  the  plaintiff  to  apply 
the  money  so  received  towards  his  allevia- 
tion, would  have  been  intitled  to  the  same 
remedy,  although  the  deed  of  trust  and  let- 
ter of  attorney  had  not  been  executed,  so 
much  for  the  circumstances  in  the  case  of 
the  plaintiff. 

Now  let  a  few  words  be  added  on  the 
circumstances  in  the  case  of  Lunsford 
Ivomax.  that  this  man  knew,  had  heard,  or 
suspected,  until  the  summer  of  1766,  that 
the  bill  of  exchange,  endorsed  by  him  thir- 
teen years  before,  had  been  protested,  doth 
not  appear,  and  is  not  even  alleged.  Ben- 
jamin Waller,  or  they  for  whose  benefit  he 
acted,  if  notice  of  the  protest  had  not  been 
given  of  it  to  Lunsford  Lomax,    in   a  rea* 
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sonable  time,  could  not  have  charged  him 
bj  his  indorsement;  and  no  man  will  pre- 
tend thirteen  years  to  be  a  reasonable  time. 
in  these  circumstances,  the  plea  of  the 
statute  for  limitation  of  actions  in  this 
case  wonld  be  thought  by  some  to  be  a  legal 
and  conscientious  defense,  if  better  judges 
had  not  determined  the  contrary. 


10 


and 


♦Bktwkbn 
DAVID  ROSS,  plaintiff, 

AND 

PLEASANTS,  Shore   and    company 
William  Anderson,  defendants, 

I.  AwanU  —  ReAppolntiiiMit  of  Valaers  —  Psllnra  to 
OMoin  ContODt  of  Parties— Effect.— R.  boaffht  of 
Defts.  lands  to  be  paid  for  in  so  mnch  tobacco  of 
certain  inspections,  as  referees  named  should 
Talae  them  at.  Some  other  transactions  inter- 
Tened.  The  referees  (in  1781)  made  their  yalua- 
tion,  not  only  in  tobacco,  but  sterling*  money,  and 
also  adjusted  the  accounts  between  the  parties. 
Judcr*ts.  were  obtained  a«rainst  R.  on  the  penal 
bonds  he  had  executed.  R.  filed  a  bill  for  an  in- 
junction and  for  relief  airainst  the  award.  The 
Referees  deposed  that  they  had  valued  the  lands 
as  hiffh  as  they  did,  in  tobacco,  in  referrence  to 
the  whole  award,  and  that  they  would  not  have 
thus  valued  it,  had  they  not  combined  therewith 
the  adjustment  made  of  the  accounts.  The  H.  C. 
C.  set  aside  the  award,  and  appointed  other  yalu- 
ers  than  those  selected  by  the  parties.  Wvthe,  C. 
dissented  from  said  appointment:  and  when  sole 
chancellor  reinstated  the  first  valuation,  and 
made  that,  in  sterling  money,  the  basis  of  his  de- 
cree. The  Ck>urt  of  Appeals  also  held  that  it  was 
error  to  have  appointed  other  valuers,  without 
the  consent  of  the  parties;  set  aside  their  valua- 
tion: and  also  the  first  valuation,  in  tobacco^ 
because  of  the  manner  in  which  the  referees  were 
induced  to  make  it. 

a.  Seme— Rrst  Vslaatloa— Poundstloa  for  Decision.* 
— The  first  valuation  Is  a  proper  foundation  for  a 
just  and  equitable  decision :  if  understood  as  in- 
tended by  those  who  made  It:  i.  e.  according  to 
the  valuation  in  sterltuff  money,  not  variable  by 
chances  in  the  value  of  tobacco.  The  Court  of 
Appeals  also  held  the  same;  but  as  the  contract 
was  a  specific  one  for  tobacco,  that  the  sterliuir 
valuation  should  be  converted  into  tobacco,  ac* 
cordiuff  to  Its  price  in  sterliuff  money,  at  the  date 
of  said  valuation,  to  ascertain  which  an  issue 
should  be  directed  by  the  C.  C. 

3  SeoM— Sane.— Instead  of  such  Issue,  the  price 
was  fixed,  by  consent,  by  referees,  whose  decision 
both  Courts  afflrmed.t 


*On  the  question  of  awards,  see  the  principal  case 
cited  in  Dawson  v.  Winslow.  Wythe  114. 

tiThe  first  appeal  In  this  case  does  not  appear  to 
have  been  reported.  The  last  Is  in  1  Wash.  156.  The 
Defts.  P.  S.  &  Co.,  &c,  appealed  from  the  valuation 
of  the  referees.  The  Court  of  Appeals  expressed 
dissatisfaction  with  It;  but  held  that  they  could  not 
touch  it.  It  was  like  the  verdict  of  a  jury,  for 
which  it  had  been  substituted.  The  Court  could 
interfere  upon  the  ffround  of  mistake;  but  such 
mistake  must  appear  upon  the  face  of  the  award. 
Aflidavits  may  be  introduced  but  they  must  tend  to 
prove  partiality  or  misbehaviour  In  the  arbitrators, 
and  not  mistake  in  law  or  fact.  There  was  no  proof 
of  the  mronnd  upon  which  they  proceeded.  They 
once  agreed  tosive  a  certificate,  but  refused.    On  a 


4.  Bondst  —  AjslffnmeotS  —  Assignee.— 22.  drew  bills 
payable  to  P.  8.  A  Co..  of  whose  firm  he  was  a 
member,  which  were  received  by  one  of  theli 
affents  as  part  payment  of  said  lands:  but  the 
proceeds  were  never  applied  to  the  use  of  P.  S.  <ft 
Co. ;  and  the  bills  were  protested.  B.  also  obtained 
an  assiffument  of  a  bond  executed  by  P.  B.  A 

11  Co.,  *whlch  their  said  agent  received  In  the 
same  manner,  but  before  said  assiffument, 
the  firm  of  R.  S.  A  Co.,  of  which  R.  was  also  a 
member,  had  assumed,  for  value,  payment  of  said 
bond;  of  which  he  was  bound  to  take  notice. 
Held  by  both  Courts,  that  B.  was  not  entitled  to  a 
credit  against  the  purchase  money  of  said  lands, 
either  of  said  bills  or  bond. 

6.  Commentary  of  the  Chancellor. 

THOMAS  PLEASANTS,  Thomas  Shore, 
David  Ross,  William  Anderson,  and  others, 
associated  by  the  firm  Pleasants,  Shore, 
and  company,  having"  purchased  lands, 
which  had  escheated  from  Lewis  Burwell 
Martin,  and  Samuel  Martin,  David  Rosli, 
who  owned  one  fourth  part,  in  february, 
1780,  bought  the  shares  of  all  his  compan- 
ions, agreeing  to  pay  so  much  crop  to- 
bacco, inspected  in  1779  or  1780,  at  the 
upper  warehouses  on  James  and  York  rivers, 
as  William  Cabell,  Georg^e  Carrington, 
Roger  Thompson,  John  Coles,  and  Nicholas 
Lewis,  or  any  three  of  them,  should  ad- 
judge to  be  the  value  of  those  shares,  with 
a  commission  of  five  per  centum  over  and 
above  the  valuation,  and  in  case  the  lands 
should  not  be  valued  before  the  first  day  of 
may  then  next,  to  pay  five  per  centum 
per  annum  interest  from  that  day,  upon 
any  balances  which  might  be  found  due 
on  account  of  the  purchase  at  a  final  settle- 
ment; and,  for  performance  of  these  agree- 
ments, bound  himself,  by  one  obligation, 
in  the  penalty  of  1600000  pounds  of  mer- 
chantable crop  tobacco,  payable  to  Pleas- 
ants, Shore  and  company,  whose  share 
was  two  fourth  parts,  and  by  another  obli- 
gation, in  the  penalty  of  800000  pounds  of 
like  tobacco,  payable  to  William  Anderson, 
owner  of  the  remaining  fourth  part;  and 
the  lands  were  to  be  granted  to  David  Ross, 
which  was  accordingly  done:  he  also 
bought  the  companys  share  of  the  black  cat- 
tle on  the  lands. 

About  the  same  time,  Thomas  Pleasants, 
and  William  Anderson,  the  agents  for 
Pleasants,  Shore,  and  company,  sold  400 
hogsheads    of    their    tobacco,    for    twenty 


thorough  consideration  of  the  subject  and  Its  conse- 
quences as  a  precedent,  the  Court  thought  the  Chan- 
cellor was  rlffht.  1  Wash.  160.  See  Cochran  v. 
Street,  In  this  volume.  The  better  opinion  In  Eng- 
land and  In  this  country  Is  opposed  to  admitting  the 
aflidavits  of  jurors  to  disturb  their  verdicts.  Ver- 
dicts may  be  sustained  by  them.  See  Graham  on 
New  Trials  and  cases  there  cited.  In  Vlrgrlnla 
jurors  have  been  admitted  to  testify  not  only  as  to 
misbehavior  but  mistake.  Cochran  v.  Street,  1 
Wash.  79.  See  McCaule's  case,  1  Va.  cases,  271. 
Shobe  v.  Bell.  1  Ran.  3»:  Price's  ex.  v.  Warren.  1 
Hen.  &  Munf .  885.  A  change  In  the  practice  In  Vir- 
ginia would  be  sound  policy.— Ed.]— Note  In  edition 
of  18B2. 

tSee  monographic  noU  on  ''Bonds'*  appended  to 
Ward  V.  Chum,  18  Gratt.  801. 

SSee  monofirraphlc  note  on  "Assignments"  ap- 
pended to  Raffsdale  v.  Haffy,  9  Gratt.  409. 
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shillings  sterling'  by  the  hundred  pounds, 
to  David  Ross,  Thomas  Shore,  and  others, 
designated  by  the  firm  Ross,  Shore,  and 
company,  who  assumed  on  their  parts,  to 
pay  so  much  of  the  money,  in  six  weeks 
from  that  time,  as  was  equal  to  the 
12  debts  which  Pleasants,  Shore  *and 
company  owed  to  Abel  James,  and 
Thomas  Paschall,  and  the  residue  in  six 
months  to  Isaac  Governeur,  towards  dis- 
charging a  debt  which  they  owed  to  him. 

David  Ross  made  some  payments  to  Wil- 
liam Anderson,  in  may  and  June,  1780,  pro- 
cured a  transfer  to  himself  of  the  bond 
from  Pleasants,  Shore,  and  company,  for 
payment  of  the  debt  which  they  owed  to 
Thomas  Paschall ;  and,  on  the  second  day 
of  november,  1780,  drew  bills  of  exchange, 
on  Walter  Chambre,  for  more  than  1200 
pounds  sterling,  payable  to  Pleasants, 
Shore,  and  company,  which  Thomas  Pleas- 
ants, one  of  their  agents,  acknowledged  to 
have  been  received  by  him,  and,  with  Pas- 
challs  transferred  debt,  to  be  a  partial  pay- 
ment for  the  lands  purchased  of  them,  by 
mutual  agreement  to  be  settled  in  tobacco 
at  twenty  shillings  sterling  by  the  hundred 
pounds:  but  the  bills  were  not  applied  to 
the  use  of  Pleasants,  Shore,  and  company, 
and  were  protested. 

Four  of  the  men  appointed  to  value  the 
lands  met  for  that  purpose,  the  18  day  of 
april,  1781,  attended  by  David  Ross  and 
William  Anderson. 

To  them,  in  order  to  prove  the  low  price 
of  tobacco,  William  Anderson  produced  a 
certificate  that  it  had  been  very  lately  sold 
for  ten  shillings  by  the  hunderd  pounds 
weight,  and  observed  further,  that  the 
british  enemy,  then  in  the  country,  might 
destroy  or  carry  away  what  was  in  the 
warehouses :  to  obviate  the  argument  from 
this  danger,  David  Ross,  after  urging 
some  considerations  to  shew  that  the  tobacco 
ought  to  be  rated  higher,  proposed  that  the 
circumstance  of  the  hostile  invasion  should 
not  afFect  the  valuation  of  the  lands  at  all, 
and,  in  that  case,  declared  he  would  consent 
to  be  restrained  from  making  payment, 
unless  William  Anderson  should  demand  it, 
before  the  enemy  should  evacuate  the 
country,  this  proposition  William  Ander- 
son rejected,  declaring  that  the  tobacco 
was  immediately  wanted,  and  giving  some 
other  reasons. 

The  four  referees  then  proceeded  in  the 
business,  and  stated  their  act  on  written 
papers,  delivered  to  the  parties,  containing 
these  words: 

*We  the  subscribers,  being  mutually  and 
indifferently  chosen  by  David  Ross,  of  the 
one  part,  William  Anderson,  of  a  second, 
and  Pleasants,  Shore,  and  company,  of  a 
third  part,  to  arbitrate  and  determine  a 
matter  of  difference  in  dispute  between 
them  concerning  the  purchase  of  several 
tracts  of  land  formerly  the  property  of 
Lewis  Burwell  Martin,  and  Samuel  Martin, 
and  after  viewing  the  lands,  and  taking 
other  information  for  our  direction,  and 
maturely  and  deliberately  considering  the 
subject    matter    of    the    said    dispute,    do 
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value  the  said  land  at  959205  ^pounds 

of  tobacco  I  and  do  find,  after  deduct- 
ing the  several  payments  made  by  the  said 
Ross,  as  well  to  the  said  Anderson,  as  .to 
the  said  Pleasants,  Shore,  and  company, 
that  there  is  a  balance  of  110S37}4  pounds  of 
tobacco  due  to  the  said  Anderson,  and  to 
the  said  Pleasants,  Shore  and  company, 
93003^  pounds  of  tobacco;  therefore  do 
award,  that  the  said  Ross  do  pay  to  the 
said  Anderson  the  said  quantity  of  110537H 
pounds  of  tobacco,  and  to  the  said  Pleas- 
ants, Shore  and  company  the  said  quantity 
of  93003 J^  pounds  of  tobacco,  and  on  pay- 
ment thereof  that  they  severally  do  execute 
full  and  clear  discharges  for  the  same, 
it  is  to  be  remembered,  that,  in  valuing  the 
land  above  mentioned,  so  far  as  relates  to 
the  quantity  of  low-grounds,  it  being  un- 
certain, we  supposed  it  to  be  four  hundred 
acres,  and  valued  at  the  rate  of  one  thou- 
sand pounds  of  tobacco  per  acre ;  and  if  it 
shall  prove  to  be  more  than  the  quantity  of 
real  river  low  grounds,  or  less,  as  the  case 
may  be,  that  then  they  add  or  lessen  to  or 
from  the  price  of  the  low  ground,  and  of 
course,  either  add  or  lessen  to  or  from  the 
price  of  the  high  ground,  that  being 
valued  at  eighty  five  pounds  of  tobacco 
per  acre,  in  witness  whereof  we  do  here- 
unto set  our  hands,  the  18  april,  1781. 
George  Carrington,  John  Coles,  Roger 
Thompson,  Nicholas  Lewis. '  on  it  was 
endorsed  *  memorandum  that  386600  pounds 
of  tobacco  is  allowed  for  the  sterling  money 
paid  by  mr  Ross  to  Pleasants,  Shore,  and 
company,  and  that  neither  interest  nor 
commission  are  reckoned  in  the  within  val- 
uation. Geo.  Carrington,  John  Coles.' 
whereby  the  valuers  appear  to  have  dis- 
counted, at  the  rate  of  one  hundred  pounds 
for  every  ten  shillings  sterling,  the  tobacco 
supposed  by  them  to  have  been  paid  by  David 
Ross  to  Pleasants,  Shore,  and  company  in 
Paschalls  bond,  and  the  bills  of  exchange 
mentioned  in  the  receipt  of  Thomas  Pleas- 
ants, although,  by  the  terms  of  that  re- 
ceipt, they  were  to  be  settled  in  tobacco  at 
one  hundred  pounds  for  every  twenty  shil- 
lings sterling,  they  also  gave  David  Ross 
credit  against  William  Anderson  for  26055 
pounds  of  tobacco,  a  difference  by  them 
supposed  between  the  value  of  60994  pounds 
of  tobacco,  at  the  time  when  they  were 
paid  in  may  and  June  1780,  and  the  value 
in  april  following,  when  the  lands  were 
valued,  but  two  of  the  referees  in  their 
examinations  deposed,  one,  that,  unless  he 
had  conceived  himself  authorized  to  settle 
the  tobacco  and  money  paid  by  David 
Ross,  by  the  same  scale  as  that  by  which 
he  valued  the  land,  he  would  not  have 
valued  it,  or  not  in  the  manner  he  then 
did;  and  the  other,  that,  if  he  had  been 
prevented  from  adjusting  the  payments  on 
the  scale  by  which  he  valued  the  lands, 
either  have  valued  the  lands  in  another 
manner,  so  as  to  have  been  conformable  to 
the  payments,    or   not  have  acted  at  all  in 

the  business. 
14  ♦On    the    28    day    of    April,    1781, 

David  Ross  sent  notes  for  a  quantity. 
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about  174300  pounds  of  tobacco,  to  William 
Anderson,  to  be  tendered  to  him,  aa  well 
on  his  own,  as  on  Pleasants,  Shore,  and 
company's,  account,  and  in  a  letter  by  the 
same  bearer,  after  explaining  his  reasons 
for  making  a  tender,  m  the  circumstances 
of  the  country  at  that  time,  when  the  british 
army,  among  other  instances  of  the  havocJc 
by  which  their  progress  might  be  traced, 
had  burned  one  of  the  public  tobacco  ware- 
houses, proposed  another  mode  of  payment, 
if  the  tobacco  sent  should  not  be  acceptable. 
Neither  of  these  was  approved  of  by  Wil- 
liam Anderson,  who,  at  the  meeting  of 
the  referees,  had  excepted  to,  and  in  a 
manner  protested  against  their  doing  more 
than  valuing  the  land  in  tobacco,  the  only 
matter  submitted  to  them ;  and  Pleasants, 
Shore,  and  company,  as  well  as  he,  relying 
upon  this  exception,  moreover  insisted,  that 
the  referees,  when  they  undertook  unwar- 
rantably to  adjust  the  accounts  between  the 
parties,  not  only  gave  David  Ross  improper 
credits,  that  is,  for  Pleasants,  Shore,  and 
company's  bond  to  Thomas  Pascball,  and 
the  bills  of  exchange  drawn  on  Walter 
Chambre,  but,  if  they  had  been  proper 
credits,  allowed  too  much  for  them  by  one 
half:  and  William  Anderson  complained, 
of  their  increasing  the  payments  made  to 
him  and  consequently  lessening  the  value 
of  his  share. 

The  parties  being  thus  at  variance,  in 
September,  1782,  actions  of  debt  upon  the 
obligations  of  David  Ross,  were  commenced 
in  the  general  court,  by  Pleasants,  Shore 
and  company,  and  William  Anderson,  in 
which  actions,  the  declarations,  after  recit- 
ing the  agreements  and  stating  the  valua- 
tion, assigned  the  breaches  of  the  agree- 
ments in  non-payment  of  the  half,  in  one 
.  case,  and  of  the  fourth,  part  in  the  other 
case,  of  the  959205  pounds  of  tobacco  to 
which  the  lands  were  valued,  with  the 
commission  and  interest. 

On  trial  of  issues,  made  up  on  the  pleas 
of  conditions  performed,  with  leave  to 
give  any  matter  in  evidence,  the  jury 
charged  in  both  together  found  that  David 
Ross  had  not  performed  the  agreements, 
and  that  from  him  were  due  to  Pleasants, 
Shore  and  company,  339890}^,  and  to  Wil- 
liam Anderson  119370  pounds  of  tobacco, 
whereby  the  jury,  although  they  allowed 
the  plaintiff  to  discount  the  articles  for 
which  the  referees  gave  him  credits,  ap- 
peared to  have  differed  from  those  gentle- 
men in  the  quantity  of  the  credits,  probably 
accounting  every  twenty  shillings  sterling 
of  the  debt  to  Thomas  Paschall  and  of  the 
money  for  which  the  bills  of  exchange  on 
Walter  Chamble  were  drawn  equal  to  one 
hundred  pounds  of  tobacco,  deducting 
26055  pounds  of  tobacco  added  to  the  pay- 
ments  made    by   David   Ross    to   William 

Anderson  in  may  and  June  1780:  and 
15        after  ^motions  for   new  trials,  which 

were    rejected,    judgments  wpre   en- 
tered for  the  penalties  of  the   obligations, 
to  be  discharged  by  payment  of  the  tobacco 
so  found  due  by  the  verdicts   respectively. 
For  an  injunction   to  stay   execution   of 


these  judgments,  and  for  relief  against 
them,  so  far  as  the  tobacco  recovered 
thereby  might  appear  to  exceed  what  was 
justly  due,  David  Ross  filed  his  bill  in  the 
high  court  of  chancery;  and  an  injunction 
was  awarded  until  further  order,  accord- 
ing to  the  usual  course  of  the  court,  chiefly 
upon  these  grounds  stated  in  the  bill :  that 
the  referees  had  informed  David  Ross,  they 
valued  the  lands  so  highly,  expectincf  the 
tobacco  would  be  demanded  and  paid  in 
a  short  time,  which  they  were  led  to  ex- 
pect from  William  Anderson's  declarations 
that  the  tobacco  was  immediately  wanted, 
and  the  professed  readiness  of  David  Ross 
to  make  the  payments :  and  that  the  defend- 
ents,  if  they  would  not  abide  by  every  part 
of  what  was  done  by  the  referees,  ought  not 
to  have  the  benefit  of  one  part,  that  is,  of 
the  high  valuation  made  by  them,  which 
would  not  have  been  made  but  upon  a  sup- 
position that  the  parties  would  acquiesce 
in  the  whole. 

Upon  filing  the  answers,  supposed  to  have 
denied  the  equity  of  the  bill,  a  motion  was 
made  to  dissolve  the  injunction ;  but  the 
court  inclining  to  dissolve  it  in  part  only 
at  that  time,  the  defendents  council  con- 
sented that  the  matter  should  rest  as  it 
was,  until  the  final  hearing,  which  was 
appointed  to  be  at  the  then  next  term. 

At  the  hearing,  which  did  not  come  on 
before  the  13  day  of  may,  1788,  this  opin- 
ion and  the  decree  following  it  were  en- 
tered : 

4t  appears  to  the  court  that  the  valuers 
of  the  land  bought  by  the  complainant  of 
the  defendents,  having  valued  the  same  in 
tobacco,  when  that  commodity  was  in 
their  opinion  worth  only  ten  shillings  ster- 
ling per  hundred  weight,  upon  a  supposi- 
tion that  they  were  at  liberty  to  estimate 
upon  the  same  standard  the  payments,  which 
had  been  previously  made  in  tobacco  of 
greater  value,  and  it  appearing  by  their  dep- 
ositions, taken  in  this  cause  that  if  they 
had  conceived  differently,  they  would  either 
have  not  valued  the  land  at  all,  or  would 
have  adopted  some  other  measure  of  its 
value,  which  supposition  appears  not  to 
have  been  admitted  on  the  trials  at  law, 
where  their  valuation  was  taken  simply, 
and  without  connexion  with  the  antecedent 
payments  as  not  being  within  the  submis- 
sion to  them :  and  therefore  that  the  valua- 
tion thus  made  cannot  be  considered  as  a 
just  and  equal  basis  to  the  judgments 
which  were  founded  thereon  in  a  court  at 
law:  therefore  it  is  decreed  and  ordered, 
that  the  said  former  valuations  be 
16  set  aside,  and  it  is  referred  *to  Wil- 
liam Cabell,  John  Minor,  Reuben 
I/indsay,  Joseph  Carrington,  and  Charles 
Irving,  gentlemen,  or  any  three  of  them, 
to  view  and  value  in  tobacco  the  land  pur- 
chased by  the  complainant,  as  aforesaid, 
from  the  defendents,  as  the  same  was  in 
their  opinion  worth  at  the  time  of  the  con- 
tract made  between  the  parties,  to  wit,  on 
the  eighteenth  day  of  february,  one  thou- 
sand seven  hundred  and  eighty,  without 
regard  to  any  payments,    and   make   report 
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to  the  court  in  order -to  a  final  decree,  and 
it  is  further  ordered  that  tlie  injunction 
panted  against  the  judgment  obtained  by 
the  defendents,  Pleasants,  Shore,  and  com- 
pany, be  dissolved,  as  to  one  hundred 
thousand  and  thirty  one  pounds  of  tobacco, 
with  interest  from  the  18  day  of  June,  one 
thousand  seven  hundred  and  eighty  two, 
and  against,  the  judgment  obtained  by  the 
defendent  Anderson,  as  to  ninety  seven 
thousand  eight  hundred  and  two  pounds  of 
tobacco,  with  interest  also  from  the  twenty 
seventh  day  of  June,  one  thousand  seven 
hundred  and  eighty-three,  and  the  costs  at 
law  in  each   suit.' 

One  of  the  court,  which  was  composed  of 
three  judges  at  that  time,  dissented  from  so 
much  of  this  decree  as  appointed  other 
valuers,  for  the  reason  stated  in  the  next 
opinion  and  decree  by  himself,  when,  in 
consequence  of  an  act  of  the  general  as- 
sembly, he  remained  sole  judge. 

Four  of  the  valuers  last  appointed  re- 
ported their  opinion  to  be,  that  the  land 
purchased  by  the  plaintiff  of  the  defendents 
was  worth  609600  pounds  weight  of  tobacco 
of  Pages,  Richmond,  Manchester,  and 
Petersburg  inspections,  the  eighteenth  day 
of  February,  1780. 

On  the  2  day  of  June,  1789,  the  cause 
was  again  heard,  and  the  court  rejected 
this  report,  because  so  much  of  the  order 
as  appointed  another  valuation  of  the  land 
by  different  men,  without  consent  of  par- 
ties, was  supposed  upon  revision  not  to  be 
authoritative  and,  if  what  followed  were 
right,  to  be  unnecessary,  delivered  an  opin- 
ion to  this  purpose ;  that  the  former  val- 
uation, now  re-instated,  is  a  proper  foun- 
dation for  a  just  and  equitable  decision,  if 
it  be  so  understood  and  interpreted  as  to 
correspond  with  the  intention  of  those  who 
made  it,  which  intention  is  ezplaned  by 
themselves  to  be  this :  to  declare  that  the 
land  with  the  improvements  was  worth 
959205  pounds  of  tobacco  at  the  time  of 
making  the  estimate,  when  100  pounds  of 
tobacco  were  supposed  by  them  to  be  equal 
to  ten  shilings  sterling,  according  to  which 
ratio  the  value  in  tobacco  was  announced, 
from  an  expectation  caused  by  declarations 
of  the  defendent  William  Anderson  that 
payment  of  so  much  of  the  consideration 
as  remained  due  would  be  exacted  before 
the  price  of  tobacco  would  alter :  and  there- 
fore the  opinion  of  the  court  is,  that 
17  47961.  Os.  *6d.  sterling  ought  to  be 
considered  as  the  true  value  of  the 
land  and  improvements  at  all  times,  not 
variable  by  changes  in  the  price  of  tobacco, 
they  who  were  appointed  by  the  parties 
to  make  the  valuation  having  confessedly 
referred  to  sterling  money,  compared  with 
tobacco,  as  the  balance  by  which  they  ad- 
justed the  value  of  the  latter,  and  having 
conformably  thereto  augmented  the  quantity 
of  proceding  tobacco  credits  which  they 
allowed  to  the  plaintiff,  and  having 
unwarrantably  made  the  valuation  accord- 
ing to  the  price  at  that  time,  instead 
of  the  price  at  the  time  of  the  con- 
tract,  or  at    the  time  limited     by   it   for 


payment  of  the  consideration,  but  the 
court  is  of  opinion  that  the  plaintiff  is  not 
entitled  to  credits  against  the  defendents 
Pleasants,  Shore,  and  company  for  the  bills 
of  exchange  payable  to  them  drawn  by  him 
on  Walter  Chambre,  because  the  bills  were 
not  applied  to  their  use,  but  were  negotiated 
by  the  agents  of  the  plaintiff,  nor  for  the 
money  due  by  their  bond  to  Thomos  Pas- 
chall,  because  before  the  aasigfnment  of  that 
bond  to  the  plaintiff  the  payment  of  that 
debt  had  been  assigned  by  Ross,  Sihore, 
and  company,  for  value  received  by  them, 
of  which  assumption  the  plaintiff  a  memt>er 
of  the  last  named  company  also,  either  had 
notice,  or  was  obliged  at  his  peril  to  take 
notice,  the  court  therefore  decreed,  that, 
upon  the  payment  by  the  plaintiff  to  the 
defendents  Pleasants,  Shore  and  company 
of  one  half  and  to  the  defendent  William 
Anderson  of  one  fourth  part,  of  the  said 
47961.  Os.  6d.  sterling,  with  the  addition  of 
five  per  cenutm  commission  thereon,  to  be 
reduced  into  current  money  of  Virginia,  at 
the  rate  of  thirty  five  per  centum  difference 
of  exchange,  and  also  their  proportions  of 
the  value  of  the  black  cattle  sold  by  them 
to  the  plaintiff,  with  interest  upon  the  said 
several  proportions,  from  the  first  day  of 
may,  1780,  after  deducting  the  payments 
made  by  the  plaintiff  as  well  before  as  since 
the  judgments,  the  injunction  obtained  by 
the  plaintiff  be  perpetual,  of  which  pay- 
ments an  account  was  directed  to  be  made 
up. 

From  this  decree,  except  as  to  taking  the 
account,  the  defendents  appealed ;  and  here 
follow  the 
Opinion  and  decree  of  the  court  of  appeals : 

'That  there  is  error,  as  well  in  the  said 
decree  (that  is,  the  decree  of  2  day  of  June, 
1789)  as  in  that  of  the  thirtieth  of  may, 
1788,  therefore  it  is  decreed  and  ordered 
that  the  said  decrees  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to  the 
appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid 
here,  and  this  court  proceeding  to 
18  make  such  ^decree  as  the  said  high 
court  of  chancery  should  have  pro- 
nounced, doth  declare,  that,  the  parties  hav- 
ing chosen  certain  persons  to  value  the 
land  purchased,  none  others  could  without 
their  mutual  consent  be  substituted  to  per- 
form the  same;  that  the  power  delegated 
to  those  persons  was  merely  to  value  the 
land,  and  not  to  adjust  accounts,  or  settle 
any  other  disputes  between  the  parties; 
that  no  time  being  fixed  for  the  valuation 
to  be  made,  or  to  which  it  should  refer,  in 
the  case  of  a  fluctuation  in  the  price  of 
land  or  tobacco,  it  ought  to  be  governed 
by  circumstances  at  the  time  of  making  the 
valuation,  and  not  at  the  time  of  the  con- 
tract; and  no  objection  arises  from  the 
situation  of  the  country  at  the  time  of  pro- 
ceeding to  the  work,  since  it  was  then  done 
by  the  mutual  consent  of  parties,  who 
equally  riaqued  a  change  from  subsequent 
accidents ;  that  what  the  valuers  did  in  ad- 
justing the  accounts  between  the  parties, 
was  not  only  void  as  exceeding  their  pow- 
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era,  bnt  improper  in  the  exercise  of  what 
they  assumed,  in  their  allowing  a  credit  to 
mr  Ross,  against  Pleasants,  Shore,  and 
company  of  386,685  ponnds  of  tobacco,  for 
19331.  8s.  7d.  sterling,  for  bills  of  exchange 
never  applied  to  their  use,  and  for  a  debt 
due  from  them  to  Paschall,  for  which  they 
had  already  made  an  appropriation  of  money 
due  to  them  from  Ross,  Shore,  and  com- 
pany by  mutual  consent,  and  in  their  al- 
lowance of  a  credit  to  the  said  Ross  against 
William  Anderson  for  26055  pounds  of  to- 
bacco, for  a  supposed  difference  between  the 
ralne  of  60994  pounds  of  tobacco  paid  in 
may  and  June  1780,  at  that  time,  and  the 
ralue  at  the  time  of  the  valuation,  there 
being  neither  law  nor  custom  to  warrant 
the  scaling  of  a  tobacco  payment  made  in 
discharge  of  a  tobacco  debt ;  that  what  the 
arbitrators  so  did  beyond  their  powers,  be- 
ing void  and  set  aside,  it  would  follow  that 
the  valuation  should  stand  as  an  independ- 
ent act  pursuant  to  the  power  delegated, 
bnt  since  it  appears  that  the  valuers  in 
estimating  the  sterling  value  of  the  land  in 
tobacco,  combined  the  idea  of  the  adjust- 
ment they  made  of  the  accounts,  without 
which  they  declare  they  would  not  have  so 
estimated  the  price  of  tobacco,  it  is  in- 
equitable that  the  said  estimated  price  of 
tobacco  should  bind  the  parties;  that  there- 
fore the  sterling  value  of  the  land  then 
fixed  by  them,  independent  of  the  other 
circumstances,  ought  to  stand  as  the  basis  of 
its  value :  and  there  being  no  precedent  of 
a  court  of  equity  decreeing  a  payment  in 
money  of  any  kind,  in  discharge  of  a 
specific  contract,  where  the  thing  cove- 
nanted for  may  be  had,  that  the  sterling 
money  ought  to  be  turned  into  tobacco  at 
what  was  the  current  price  of  that  com- 
modity at  the  time  of  the  valuation,  which 
being   a    simple    fact,    independent   of  the 

value  of  the  land,  may  and  ought  to 
19       be  *settled  by  a  jury,     therefore  it  is 

decreed  and  ordered  that  the  second 
valuation  of  the  land  be  set  aside,  and  so 
much  of  the  first  valuation  as  fixes  the 
value  of  the  land  in  tobacco,  but  that  47961. 
Os.  6d.  sterling  shall  stand  as  the  value  of 
the  land  in  that  money ;  that  an  issue  be 
directed  by  the  court  of  chancery  to  try 
what  was  the  current  and  average  price  in 
sterling  money  on  the  18th  day  of  april, 
1781,  of  tobacco,  passed  at  the  inspections 
of  Page's,  Richmond,  Manchester,  and  Pe- 
tersburg ;  which,  being  tried  and  certified 
to  the  satisfaction  of  the  said  court  of 
chancery,  shall  be  the  rule  by  which  the 
said  sterling  shall  be  turned  in  tobacco, 
and  five  per  centum  being  added  thereto 
for  profit  according  to  the  contract,  shall 
be  made  the  ground  of  the  debit  to  the  said 
Ross  as  well  by  the  company  as  the  said 
Anderson,  to  bear  interest  from  the  1  may, 
1780,  and  the  accounts  of  interest  and  pay- 
ments to  be  adjusted  between  the  parties 
by  order  of  the  said  court  and  a  final  decree 
made  for  the  balance  in  tobacco,  discarding 
from  such  payments  the  19331.  8s.  7d.  ster- 
ling, and  the  estimated  value  thereof  in 
tobacco,    as   well    that    made  by   the    first 


valuers,  as  by  the  jury  in  the  trial  at  law; 
leaving  that  article  to  be  settled  between 
the  two  companies;  disallowing  also  any 
claim  on  either  side  for  a  supposed  differ- 
ence in  the  price  in  any  tobacco  payment^ 
as  being  more  or  less  than  the  price  to  be 
fixed  by  the  jury  as  aforesaid,  and  on  pay- 
ment of  the  balances  due  the  injunction  to 
the  judgment  at  law  to  be  made  perpet- 
ual." 

A  commentary  upon  this  opinion  and 
decree. 

There  is  error  in  the  said  decree,  that  is, 
the  decree  of  the  2  day  of  June,  1789.] 
that  decree  surely  was  not  erroneous  in- 
tirely,  although  it  was  reversed  intirely ; 
for  in  several  parts  it  agreeth  with  the  de- 
cree of  the  court  of  appeals,  and  the  latter 
in  the  most  important  part  wherein  they 
differ  will  perhaps  be  found  to  differ  with 
itself. 

The  parties  having  chosen  certain  per- 
sons to  value  the  land  purchased,  none 
others  could,  without  their  mutual  consent, 
be  substituted  to  perform  the  same.]  upon 
this  principle  the  second  decree  set  aside 
the  valuation  made  pursuant  to  the  first  de- 
cree, but  from  this  principle  the  court  of 
appeals  are  supposed  to  have  deviated  in  a 
subsequent  part  of  their  decree. 

The  power  delegated  to  those  persons 
was  merely  to  value  the  land,  and  not  to 
adjust  accounts,  or  settle  any  other  dis- 
putes, between  the  parties.]  one  of  the 
reversed  decrees  set  aside  every  thing  which 
those  persons  did,  and  the  other  approved 
nothing  more  of  what  they  did  than  that 
part  which  the  correcting  decree  estab- 
lished,   namely,    the  valuation  of  the  land 

in  sterling  money. 
20  *No  time  being  fixed  for  the  valua- 

tion to  be  made,  or  to  which  it  should 
refer,  in  case  of  a  fiuctuation  in  the  price 
of  land  or  tobacco,  it  ought  to  be  governed 
by  circumstances  at  the  time  of  making  the 
valuation,  and  not  at  the  time  of  the  con- 
tract ;  and  no  objection  arises  from  the  sit- 
uation of  the  country  at  the  time  of  pro- 
ceeding to  the  work,  since  it  was  then  done 
by  the  mutual  consent  of  parties,  who 
equally  risqued  a  change  from  subsequent 
accidents.]  in  a  barter,  the  parties  con- 
template the  values  of  the  things  which  are 
the  subjects  of  it,  compared  with  some 
third  subject  for  which  they  are  more 
usually  exchanged,  in  this  case,  where 
land  was  bartered  for  tobacco,  the  persons 
appointed  by  the  parties  to  value  the  land 
in  tobacco  compared  the  values  of  both  land 
and  tobacco  with  sterling  money,  and  de- 
clared the  value  of  so  much  tobacco  to  be 
equal  to  the  value  of  the  land,  because 
those  articles,  being  each  equal  to  the 
same  quantity  of  sterling  money,  are 
equal  to  one  another. 

The  value  of  all  things  vary  at  different 
times;  but  their  variations  are  not  isoch- 
ronous, the  values  of  land  and  the  precious 
metals  are  generally  less  variable  than  the 
values  of  annual  fruits  of  the  earth,  these 
fluctuating  by  accidents  to  which  the  others 
are  not  liable,     time  therefore  is  considera- 
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ble  in  every  caae  where  value  of  the  things 
exchanged  is  the  subject  of  enquiry ;  and 
more  considerable  where  annual  fruits  of 
the  earth  are  one  of  the  things  exchanged, 
that  the  valuation  ought  to  relate  to  some 
time  being  admitted,  the  time  which  was 
in  contemplation  of  the  parties  is  supposed 
to  be  the  time  to  which  the  valuation  ought 
to  relate,  because  that  it  should  so  relate 
is  believed  to  be  undeniable,  this  must  be 
either  the  time  of  contract,  or  the  time  of 
payment,  or  the  time  of  valuation,  the 
second  most  probably  was  in  contemplation 
of  the  parties,  because  one  of  them  had 
bound  himself  to  pay,  and  the  other  were 
in  titled  to  receive,  the  tobacco,  at  that 
time :  this  was  the  1  day  of  may,  1780,  for 
from  that  day,  if  the  tobacco  were  not  paid 
before,  the  purchaser  had  agreed  to  pay 
interest,  and  that  to  this  time  should  be 
preferred  the  third,  that  is  the  time  of  val- 
uation, to  assign  a  good  reason  is  thought 
impossible. 

The  court  of  appeals  say,  at  the  time  of 
proceeding  to  the  work,  it  was  done  by 
mutual  consent  of  parties,  who  equally 
risqued  a  change  from  subsequent  acci- 
dents, but,  first,  the  parties  mutually  con- 
sented that  the  time  of  valuation  should 
be  regarded,  not  because  it  was  in  itself 
considerable,  but  because  one  of  them 
pretended,  and  as  appeared  afterwards 
only  pretended,  that  he  would  receive 
the  tobacco  immediately,  and  the  other 
expected  that  it  would  be  demanded 
immediately ;  this  is  manifested  by  the  act 
of  the  referees,  who  allowed  the  purchaser 
to  set  off  for  the  tobacco  paid  before 
21  the  valuation  more  than  ^the  numer- 
ical quantity,  intending  thereby  to 
countervale  the  difference  in  prices  at  one 
time  and  the  other,  if  David  Ross,  in  may 
and  June,  1780,  had  advanced  to  the  sellers 
672101  pounds  of  tobacco,  the  referees  would 
have  declared  that  quantity  of  tobacco  to 
be  the  value  of  the  land,  for  by  them 
60994  pounds  of  tobacco,  paid  in  may  and 
June,  1780,  were  equal  to  87049,  the  18  day 
of  april,  1781;  and  60994t260SS==87049  : 
959205::  60994:  672101  nearly,  now  let  us 
suppose  David  Ross,  before  the  referees, 
to  have  alleged  himself  to  be  a  creditor 
of  the  other  party  for  672101  pounds  of  to- 
bacco, paid  in  may  and  June  before,  and 
William  Anderson  to  have  objected,  that 
to  value  the  lands  was  the  only  matters 
submitted  to  the  referees,  not  to  adjust 
their  accounts;  and  let  us  suppose  the 
referees  nevertheless,  to  have  reported 
their  estimate  in  this  form:  *after  viewing 
the  lands,  and  taking  other  information 
for  our  direction,  and  maturely  and  delib- 
erately considering  the  subject  matter  of 
dispute  between  the  parties,  we  do  value 
the  said  lands  at  959205  pounds  of  tobacco, 
if  the  whole  price  agreed  to  be  paid  be 
now  due;  but  David  Ross  alleging  that, 
towards  discharging  the  price,  he  had, 
in  may  and  June  last,  paid  672101  pounds  of 
tobacco ;  if  that  allegation  be  true,  we  do 
value  the  lands  to  no  more  than  672101  pounds 
of   tobacco,   because  that  quantity,  paid  in 


those  two  months,  was  equal  in  value  to 
959205  pounds  of  tobacco,  to  be  paid  now :' 
and  let  us  also  suppose  them  to  have  sub- 
joined what  followeth :  *and,  according  to 
that  ratio,  if,  upon  a  settlement  of  accounts 
between  the  parties,  the  tobacco  paid  by 
David  Ross  in  may  and  June,  1780,  appear 
to  be  less  than  672101  pounds,  we  reduce  our 
estimate,  or,  which  is  the  same  thing,  the 
sum  of  the  payments,  encreased  in  that 
ratio,  shall  be  set  off  against  the  estimate ; 
for  example :  if  the  sum  of  the  payments 
to  William  Anderson  in  may  and  June,  1780, 
be  60994  pounds  of  tobacco,  which  he  ad- 
mitteth  it  to  have  been,  then  it  shall  set 
off  87049  pounds  of  tobacco  against  his  pro- 
portion of  the  959205  pounds  of  tobacco ; 
for  672101  :  60994  ::  959205  :  87049;  would 
the  court  of  appeals  have  disapproved  and 
set  aside  the  estimate,  because  it  related 
to  the  times  of  the  payments?  the  com- 
mentator believes  that  they  would  not  have 
set  it  aside,  for  that  reason,  if  they  could 
properly  have  discussed  the  question,  and 
if  they  would  not,  their  direction  in  the 
principal  case  that  the  jury  in  the  estimate 
to  be  made  by  them  should  refer  to  the  18 
day  of  april,  1781,  instead  of  the  times  of 
payment,  seems  equally  ill  founded,  and, 
secondly,  at  the  time  of  valuation  in  april, 
1781,  William  Anderson,  being  only  an 
agent  for  Pleasants,  Shore  and  company, 
was  not  authorized,  as  he  pertina- 
22       ciously  urged  before  *the  referees,  to  . 

make  a  new  agreement  for  his  con- 
stituents, and  he  made  no  new  agreement 
for  himself,  to  risque  a  change  in  the 
values  of  land  and  tobacco  from  subsequent 
accidents. 

What  the  valuers  did  in  adjusting  the  ac- 
counts between  the  parties  was,  not  only 
void  in  exceeding  their  powers,  but  im- 
proper in  the  exercise  of  what  they  as- 
sumed in  theii  allowing  credits  to  mr. 
Ross,  &c.]  for  the  same  reasons  these  cred- 
its are  disallowed  by  the  reversed   decrees. 

Neither  law  nor  custom  to  warrant  the 
scaling  of  a  tobacco  payment  made  in  dis- 
charge of  a  tobacco  debt.]  the  payment,  to 
which  here  is  an  allusion,  not  being  scaled 
otherwise  than  by  debiting  the  receiver 
with  the  true  value  in  money  of  the  tobacco 
paid,  in  discharge  of  a  money  debt,  by  the 
second  reversed  decree,  this  part  of  the  cor- 
recting decree  ministereth  occasion  to 
enquire,  whether  the  debt  in  this  case, 
which  is  confessed  to  have  been  originally 
a  tobacco  debt,  after  what  hath  happened, 
remained  a  tobacco  debt? 

Men  chosen  by  sellers  and  purchaser  to 
value  land,  sold  in  tobacco  passed  in  1779 
and  1780,  at  the  upper  inspections  on  James 
and  York  rivers,  first  make  the  estimate  in 
sterling  money,  and  then  compute  how 
mnch  tobacco,  of  those  ages  and  inspec- 
tions, is  equal  to  that  money,  but  perform 
the  business  in  such  a  manner  that  the 
court  of  appeals  annihilate  the  part  rela- 
tive to  the  conversion  of  the  money  into 
the  tobacco,  establishing  the  other  part  ot 
the  referees  act,  that  is,  the  valuation  in 
money. 
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When  the  conyersion  of  money  into  the 
tobacco  was  annihilated,  either  no  tobacco 
debt  existed,  more  than  a  tobacco  debt 
would  have  existed  if  the  referees  had  not 
uttered  or  written  one  word  about  tobacco, 
or,  if  any  tobacco  debt  did  then  exist,  it 
must  have  been  an  incertain  tobacco  debt,  to 
be  reduced  to  certainty  by  the  same  referees 
in  another  valuation ;  for  a  debt  is  a  con- 
tract, a  contract  derives  its  obligation  from 
consent  of  parties;  and  the  parties  never 
consented  to  be  bound  that  one  should  pay 
and  the  other  receive  the  tobacco  which  any 
men,  except  those  referees,  should  declare 
to  be  the  value  of  the  land  sold,  then  after 
the  valuation  in  tobacco  was  set  aside, 
either  no  debt  existing,  or,  if  any  debt  ex- 
isted, it  being  a  money  debt,  if  it  be  since 
a  tobacco  debt,  its  transubstantiation,  un- 
less it  be  a  mystery,  must  be  brought  by 
the  court  of  appeals,  who  directed  the 
valne  of  the  money  in  tobacco  to  be  deter- 
mined by  a  jury ;  by  what  law  or  custom 
warranted  is  not  easy  to  discover. 

But  if  this  be  a  tobacco  debt,  the  prices 
of  that  commodity  having  varied  so,  that 
100  pounds  of  it  appear  to  have  been  agreed 
by  the  parties  to  be  equal  to  20  shil- 
23  lings  sterling  at  the  *time  of  con- 
tract, and  to  have  been  thought  by 
the  referees  less  by  nearly  one  third  two 
or  three  months  afterwards,  and  less  by 
one  half  at  the  time  of  valuation;  the 
coart  of  appeals,  prescribing  the  rule  by 
which  the  conversion  of  the  sterling  money 
into  the  tobacco  should  be  directed,  namely 
the  current  and  average  price  of  tobacco 
in  sterling  money  on  the  18  dav  of  april, 
1781,  that  is,  the  time  of  valuation,  mani- 
festly scale  a  tobacco  debt,  now,  when  a 
tobacco  debt  is  scaled,  that  either  law  or 
custom  forbids  the  scaling  of  a  tobacco 
payment  made  in  discharge  of  that  scaled 
tobacco  debt  some  men  will  not  admit  to  be 
sufficiently  proved  by  a  simple  dictum. 

What  tlie  arbitrators  so  did  beyond  their 
powers  being  void  and  set  aside,  it  would 
follow,  that  the  valua^on  should  stand 
as  an  independent  act  pursuant  to  the 
power  delegated,  but  since  it  appears  that 
the  valuers  in  estimating  the  sterling  value 
of  the  lands  in  tobacco  combined  the  idea 
of  the  adjustment  they  made  of  the  ac- 
connts,  without  which  they  declare  they 
could  not  have  so  estimate  the  price  of 
tobacco,  it  is  inequitable  that  the  said  esti- 
mated price  of  tobacco  should  bind  the  par- 
ties.] between  this  paragraph  and  any 
sentiment  in  the  reversed  decree  no  dis- 
crepancy appeareth. 

Therefore  the  sterling  value  of  the  land 
then  fixed  by  them,  independent  of  the 
other  circumstances,  ought  to  stand  as  the 
basis  of  its  value.]  the  difference  between 
the  second  erroneous  decree  and  its  cor- 
rector is,  by  one  the  47961.  Os.  6d.  sterling, 
which  the  referees  declared  the  land  to  be 
worthy  ought  to  be  considered  as  its  true 
value,  by  the  other  the  same  sterling  money 
ought  to  stand  as  the  base  of  its  value, 
upon  which  another  fabric,  that  is,  a  sec- 
ond valuation  of  the  money  in  tobacco,  not 


by    the    referees,    but    by  a  jury,   is  to  be 
constructed. 

And  there  being  no  precedent  of  a  court 
of  equitys  decreeing  a  payment  in  money, 
of  any  kind,  in  discharge  of  a  Specific  con- 
tract, where  the  thing  covenanted  for  may 
be  had;  that  the  sterling  money  ought  to 
be  turned  into  tobacco  at  what  was  the 
price  of  that  commodity  at  the  time  of 
the  valuation,  which  being  a  simple  fact, 
independent  of  the  value  of  the  land,  may 
and  ought  to  be  settled  by  a  jury.]  when 
a  case  like  this  shall  be  shewn,  perhaps  a 
precedent  for  the  reversed  decree  may  be 
shewn,  the  specific  contract  here  was  that 
a  buyer  should  pay  to  the  sellers  the  tobacco 
to  which  men  chosen  by  thoAe  parties 
should  value  the  land  sold,  the  chosen  men 
do  value  the  land  in  tobacco,  the  court  of 
appeals,  saying  to  bind  the  parties  by  that 
valuation  would  t>e  not  equitable,  set  it 
aside,  and  decreed  that  the  purchaser  pay 
to  the  sellers,  not  the  tobacco  to  which  the 

men  chosen  by  the  parties  value  the 
24        land,  but  the  tobacco   to  *which  men 

not  chosen  by  the  parties,  namely,  a 
jury,  should  value  the  land,  for  to  value  in 
tobacco  47961.  Os.  6d.  sterling  money  is  to 
value  in  tobacco  the  land,  agreed  to  be  equal 
in  value  to  so  much  sterling  money :  that  is, 
the  parties  having  chosen  certain  persons  to 
value  the  land  purchased;  others,  without 
their  mutual  consent,  were  substituted  to 
perform  the  same,  is  this  consistent  with 
the  principle  which  is  the  basis  of  the  re- 
versing decree,  stated  in  these  terms,  the 
parties  having  chosen  certain  persons  to 
value  the  land  purchased,  none  others  could, 
without  their  mutual  consent,  be  substituted 
to  perform  the  same,  trial  of  a  fact  by  a 
jury  is  undoubtedly  regular  and  constitu- 
tional ;  when  the  fact  is  put  in  issue  by  the 
parties,  in  the  ordinary  mode;  but  when 
the  parties  have  referred  the  matter  to  men 
chosen  by  themselves,  instead  of  a  jury, 
for  substituting  a  jury  instead  of  those 
men  to  perform  the  whole  business  or  part 
of  it  the  only  precedent  perhaps  is  the  re- 
versing decree,  and  that  the  precedent  is 
a  good  precedent  in  this  case  may  be 
doubted ;  for  by  the  second  decree  justice 
was  certainly  done  to  the  parties,  if  47961. 
Os.  6d.  were  the  value  of  the  land  In  ster- 
ling money,  which  doth  not  appear  to  have 
been  disputed:  but  that  justice  would  be 
done  by  the  reversing  decree,  which  suppos- 
ing parties  to  have  been  speculating  on  the 
risque  of  change  in  the  value  of  land  and 
tobacco  from  accidents,  directed  the  money 
to  be  converted  into  that  commodity,  by  a 
jury,  and  to  be  converted  into  that  commod- 
ity, according  to  its  value  in  april,  1781, 
when  it  was  less  by  nearly  one  third,  than  it 
had  been  during  a  long  period  before,  and 
less,  in  perhaps  a  greater  proportion,  than  it 
was  soon  afterwards,  and  than  it  hath  been 
ever  since,  and  directed  the  tobacco,  which 
according  to  the  agreements,  must  have 
been  inspected  in  1779,  or  1780,  to  be  paid 
to  the  sellers,  that  justice  would  be  done 
by  such  a  decree,  is  believed  to  be  incer- 
tain. 
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Therefore  it  is  decreed  that  Ac.  and  that 
an  issne  be  directed  to  try  what  was  the 
current  and  average  price  in  sterling 
money,  on  the  18  day  of  april,  1781,  of 
tobacco  at  the  inspections  of  Pages,  Rich- 
mond, Manchester,  and  Petersburg,  which 
shall  be  the  rule  by  which  the  sterling 
shall  be  turned  into  tobacco.]  that  no  to- 
bacco of  those  inspections  was  sold  for 
sterling  money  on  the  18  day  of  april,  1781, 
or  for  several  days  before  or  after,  in  a  bill 
hereafter  mentioned  William  Anderson 
stated  to  be  true ;  and  the  contrary  did  not 
appear,  then  what  could  a  jury  have  found 
to  be  the  current  and  average  price?  if  a 
jury  had  been  charged;  and  had  found, 
that  no  tobacco,  of  those  inspections,  had 
been  sold  on  the  18  day  of  april,  1781,  or  for 
several  days  before  or  after,  so  that  they 
could  not  say  what  was  the  current 
25  *an  average  price  of  tobacco  at  that 
time,  the  court  of  chancery  ought 
not  to  have  awarded  a  new  trial,  because 
the  jury  would  have  found  the  truth  con- 
fessedly ;  nor  could  the  court  of  chancery 
have  varied  the  issue,  because  by  law  its 
decree  must  have  been  formed  after  the 
prototype  thereof,  which  was  the  decree  of 
the  court  of  appeals;  nor  hath  any  mode 
been  yet  discovered,  by  which  that  court 
can  vary  one  of  its  own  decrees :  if  so, 
must  not  the  cause,  which  could  not  have 
a  motion  progressive  or  retrogade,  have  re- 
mained stationary?  whosoever  can  shew 
what  else  would  be  done  with  it 

erit  mihi  magnus  Apollo. 

According  to  the  decree  of  the  court  of 
appeals,  an  issue  was  directed  by  the  high 
court  of  chancery,  the  parties  waving  that 
mode  of  trial  referred  the  question  intended 
to  be  tried  by  a  jury  to  the  determination  of 
five  merchants,  who  made  their  report, 
the  defendant  William  Anderson  moved  that 
the  report  should  be  set  aside,  filing  a  bill 
for  that  purpose,  with  certain  exhibits  and 
affidavits,  the  court  refused  to  set  aside 
the  report,  seeing  no  cause  to  be  dissatis- 
fied therewith,  and,  being  of  opinion  the 
parties  were  bound  by  the  act  of  the  ref- 
erees, made  a  decree  according  to  what  the 
court  of  appeals  prescribed,  except  that  the 
curent  and  average  price  of  the  tobacco  re- 
ported by  the  merchants,  instead  of  being 
found  by  a  jury,  was  the  rule  by  which  the 
money  was  turned  into  that  commodity; 
and  this  last  decree,  from  which  William 
Anderson  appealed,  was  affirmed. 

FINAL  DECREE  upon  the  report. 

The  court,  on  the  day  of  march, 

in  the  year  of  our  lord  one  thousand  seven 
hundred  and  ninety  five,  took  into  consid- 
eration the  report  of  commissioners,  made 
pursuant  to  the  order,  of  the  seventeenth 
day  of  may,  in  the  year  one  thousand  seven 
hundred  and  ninety  three,  with  the  excep- 
tions thereunto,  on  which  the  result  of 
the  courts  deliberation  followeth. 

The  doctrine,  that  a  purchaser  of  land 
may  not,  against  his  obligation,  for  pay- 
ment of  the  price,  discount  money  appear- 
ing due  to  him   by    the    venders   assigned 


obligation,  as  well  as  money  appearing^ 
due  to  him  from  the  vendor,  by  his  own 
immediate  contract,  the  assignees  equita^ 
ble  right  to  the  money  having  always  ex- 
isted, and  his  legal  right  to  it  having- 
existed  continually  since  he  hath  been  per- 
mitted to  maintain  an  action  in  his  own 
name  on  the  obligation,  which  permission 
was    anterior    to   this   transaction,     is  re- 
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pugnant  to  the  principles  of  justice, 
as  *well  as  to  the  words  of  the  statute, 
passed  in  the  year  one  thousand  seven 
hundred  and  forty  eight,  chap.  27.  sect. 
6.  of  the  edit.  1769,  *when  any  suit  shall 
be  commenced  and  prosecuted  in  any  court 
for  any  debt  due  by  judgment  bond  bill  or 
otherwise  the  (a)  defendent  shall  have 
liberty  to  make  all  the  discount  he  can,  and 
upon  proof  thereof  the  same  shall  be  al- 
lowed.' the  defendents,  therefore,  in  the 
introduction  to  their  exceptions,  stating 
such  a  doctrine  to  have  been  authorized  by 
a  decision  of  the  court  of  appeals,  are  be- 
lieved to  have  misunderstood  that  decision, 
but  although  the  plaintiff  is  entitled  to  a 
credit  in  account  with  the  defendents- 
Pleasants,  Shore  and  company,  for  the 
three  hundred  and  sixty  pounds  paid,  with 
interest,  to  William  Macon,  in  discharge 
of  the  obligations  of  those  defendents,  as- 
signed to  the  plaintiff,  and  might  have  dis- 
counted so  much  against  a  money  debt,  this^ 
credit  cannot  be  discounted  airainst  the  de- 
fendents tobacco  debt,  because  the  compar- 
ative values  of  the  two  subjects  are  not 
ascertainable  by  any  data  to  be  discovered 
from  the  exhibits,  some  agreement  be- 
tween the  parties  is  supposed  to  have  ap- 
peared to  the  commissioners,  authorizing 
them  to  set  off  the  other  articles,  for  which 
credits  are  allowed  to  the  plaintiff  in  the 
same  account  with  the  defendents  Pleas- 
ants, Shore  and  company,  and  which  are 
also  money  articles,  against  the  tobacco 
debt,  such  an  agreement  is  supposed  to 
have  existed,  because  no  exception  ap- 
peareth  to  the  allowance  of  the  last  men- 
tioned articles,  otherwise  those  articles 
ought  not  to  have  been  entered  in  that  ac- 
count at  all ;  and  the  decree  ought  to  have 
been  that  the  injunction  be  dissolved,  as  to^ 
two  hundred  and  eighty  eight  thousand 
pounds  of  the  tobacco  recovered  by  the 
judgment  of  Pleasants,  Shore  and  company, 
with  interest;  and  be  perpetual  for  the  res- 
idue; and  that  those  defendents  pay  to  the 
plaintiff  the  said  money  credits,  with  in- 
terest. The  latter  part  of  which  decree- 
would  not  have  been  in<ionsistent,  as  is  con- 
ceived, with  the  decree,  pronounced  by  the- 
court  of  appeals  in  this  cause,  the  eighth 
day  of  december,  in  the  year  1790.  for  that 
court  is  believed  not  to  have  intended  by 
their  decree  to  leave  one  party,  exasperated 
perhaps  by  frequent  altercation  during  a 
long  course  of  litigation,  and  thereby  -be- 
come averse  from  conciliatory  modes  of  ad- 
justment, at  liberty  to  indulge  a  vindictive 
spirit,  and  with  an  execution  make  havock: 
of  the  other  partys  estate,  who  was,  at  the 


(a)  A  plalntifE  claiminfir  a  discoant  undoubtedly 
shall  have  like  liberty.— EdiUon  1TO5. 
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same  time,  a  creditor  of  his  prosecntora  on 
another  account,  without  enabling  him  to 
shield  himself  from  their  oppression  partly 

bj  his  just  credits. 
27  *The  court  would   have  allowed  to 

the  plaintiff  credit  for  the  obligation 
of  the  defendants  payable  to  Thomas 
Paschall,  and  assigned  to  the  plaintiff, 
but  is  of  opinion  he  is  not  intitled  to 
that  credit  in  this  case,  for  reasons  ex- 
plained in  the  decree  of  this  court,  of  the 
second  day  of  June,  in  the  year  one  thou- 
sand seven  hundred  and  eighty  nine, 
namely,  'before  assignment  of  that  obliga- 
tion to  the  plaintiff,  payment  of  the  debts 
due  thereby  had  been  assumed  by  Ross, 
Shore  and  company,  for  value  received  by 
them,'  and  therefore  the  plaintiff,  who,  be- 
ing a  member  of  that  house,  either  had 
notice,  or  was  obliged  at  his  peril  to  take 
notice,  of  the  assumption,  must  be  a  cred- 
itor with  them,  who  had  agreed  to  discharge 
the  defendents  from  it,  for  so  much  of 
the  money  due  by  this  obligation  as,  upon 
a  settlement  of  accounts  between  those  two 
houses,  shall  remain  due  from  the  defend- 
ents to  the  other  house. 

For  the  one  thousand  and  fifty-six  pounds 
eleven  shillings  and  eleven  pence  which 
had  been  due  from  the  defendents  to  Isaac 
Gouverneur,  a  credit  is  not  properly  claimed 
in  this  case  by  the  plaintiff,  who  allegeth 
himself  to  have  paid  the  money ;  because, 
for  satisfaction  of  this  debt,  the  property 
of  Ross,  Shore  and  company  had  been  at- 
tached, in  the  island  of  Sainthomas,  and 
whosoever,  by  discharging  the  demand, 
redeemed  their  property,  became  a  cred- 
itor in  account  with  them,  who  must  resort 
to  the  defendent  for  reimbursement,  and 
therefore  this  article  is  a  proper  subject  of 
examination  in  adjusting  the  accounts  be- 
tween those  parties. 

The  mode  of  adjusting  interest,  approved 
by  two  of  the  commissioners  in  opposition 
to  the  third,  in  the  accounts  stated  by 
them,  annexed  to  the  report,  whereby  they 
allow  to  the  debitor  interest  upon  the  whole 
of  the  payments  by  him,  is  erroneous,  the 
error  may  be  developed  thus :  the  debitor, 
allowed  interest  upon  his  payments,  prof- 
itetb  doubly  by  so  much  as  countervaleth 
interest  of  the  debt ;  once,  by  extinction  of 
that  interest,  and  then  by  being  credited 
with  interest  upon  the  whole  payment,  in- 
cluding that  part  which  extinguished  the 
interest  of  the  debt,  and  to  which  that  ex- 
tinction was  equivalent ;  whilst  the  creditor 
receiveth  his  interest  simply,  and  conse- 
quently so  much  less  than  he  ought  to  re- 
ceive as  is  equal  to  interest  on  that  part  of 
the  payment  which  extinguished  his  own 
interest. 

This  may  be  exemplified  in  the  two  ac- 
counts subjoined,  where  one  thousand 
pounds  are  stated  to  have  been  due  from 
D  to  C,  and  payments  to  have  been  made 
at  the  times  therein  mentioned;  in  one, 
interest  on  the  payments  being  credited 
only,  and  in  the  other  interest  being 
charged  on  that  part  of  the  interest  which 
was  extinguished  by  the  payments : 
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♦D  in  account  with  C    debitor    creditor 

1793,  31  december  to  1000 

1794,  31  december  interest  50 

14  march  by  payment  202 

interest  292  days  8,08 

1794,  16  may,  payment  204 

interest  219  days  6,12 

7  august,  payment  206 

interest  146  days  4,12 

19  October,  payment  208 

interest  73  days  2,08 

31  december,  payment  210 

1050        1050,4 

here  the  creditor  appeareth  to  have  received 
8  shillings  more  than  the  interest  charged, 
but  that  these  eight  shillings  are  eqtial  to 
the  interest  upon  those  parts  of  the  pay- 
ments which  extinguish  interest  is  thus 
shewn  : 

D  in  account  with  C  debitor    creditor 

1793,  31  december,  to  1000 

interest  on  so  much  of 
'  payments  as  extinguish- 
eth  interest  on  the  debt, 
say 
1794, 14  march  ^"2.    292  days  ,08 

16  may         4.    219  days  ,12 

7  august    6.    146  days  ,12 

19  October  8.      73  days  ,08 

31  december  interest  on 

debt  50, 

14  march  &c.  by  payment 

and  interest.  1050,4 


£\05OA    >fl050,4 

here  this  method  of  stating  an  interest 
account,  if  the  principle  thereof  were  right, 
would  be  corrected,  the  benefit;^  to  both  par- 
ties, of  whom  one  would  receive  interest 
simply,  and  the  other  be  discharged  from 
interest  simply,  being  reciprocal. 

A  mode  of  adjusting  interest,  indubitably 
less  exceptionable  than  that  whereof  the 
error  hath  been  developed,  because  differing 
from  it  only  in  being  free  from  that"error, 
is  the  mode  by  which  a  debtor,  forfa  par- 
tial payment,  is  allowed  a  credit  against 
so  much  of  the  principal  debt  as  is  equal  to 
the  remainder  of  the  payment,  after  a  de- 
duction therefrom  of  its  interest ;  according 
to  which  the  credits  of  the  plaintiff  would 
stand  thus,  in  the  account  with  Pleasants, 
Shore  and  company : 

1783,  16  of  December  22164 
which,  with  4020  interest  for  1324 

29    days,  from  1  *day  of  may,  1780,  dis- 
counted, are  equal  to  26184 

1784,  29  of  april  32050 
with   6411   interest   for  1460  days, 
from  1  day  of  may,  1780,  discounted, 
equal  to  38461 

28  of  august  35442 

with  7668  interest  for  1579  days, 
from    1    day    of  may,  1780,  dis- 
counted, equal  to  43110 
1788,  18  of  June  57570 

with  23406  interest  for  2968  days, 
from  1  day  of  may,  1780,  dis- 
counted, equal  to  80976 
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1789,  6  of  June                                               34365 
with  156S5  interest  for  3321  days, 
from    1    day    of  may,  1780,  dis- 
counted, equal  to  50000  

the  sum  of  which,  equal  to  181591 

beingr  deducted  from  283265,  half  the  ) 
price  of    land,   and   4961   for  one  V  288226 
fifth  of  the  value  of  cattle  —  \ 

to  those  defendants  would  remain  due  106635 
to  bear  interest  from  the  1  day  of  may, 
1780.  and  in  the  account  with  William  An- 
derson, 

1780, 10  may,  3995 

with  5  interest  for  ten  days,  from  1 
day  of  may,  1780,  discounted,  equal 
to  4000 

16  of  June  56639 

with  355  interest  for  46  days,  from 
1    day   of    may,   1780,  discounted, 
equal  to  56994, 
1781, 1  of  april,  60574 

with    2780    interest    for    335  days, 
from   1  day   of  may,  1780,  equal  to 
63354. 
1782,  11  december  13880 

with  1120  interest  for  589  days,  from  ) 

1  day  of  may,  1780,  equal  to  15000  ) 
the  sum  of  which  equal  to  135088 

being  deducted  from  5?^  141632 

the  plaintiff  would  then  be  a  debtor 
to  that  defendent  6544 

this,  with  interest  to  28  of  June,  1783,     178 
was  that  day  discharged  by  13019 

received  by  that  defendent  froml 
the  plaintiff , who  thereby  would  1         ^207 
become  a  creditor  for  the  differ-  [ 
ence  J 

and,  on  the  11  day  of  June,  1789,  ^ 
a  creditor  for  more,  then  received 
from  him,*  by  the  same  defend- 
ent. J 

This  mode  of  proportioning  interest,  in 
an  account,  after  it  had  been  some  time 
considered,  seemed  to  the  court  unex- 
30  ceptionable.  *for  that  C,  to  whom 
£>,  by  one  obligation,  had  been  bound 
to  pay  1000  pounds,  with  interest,  was  in- 
titled  to  the  same  interest  to  which  he 
would  have  been  intitled,  if  D  had  been, 
by  several  obligations,  bound  to  pay  the 
1000  pounds,  divided  into  several  parts; 
and,  by  parity  of  reason,  intitled  to  the 
same  interest  to  which  he  would  have  been 
intitled,  if  D  and  several  other  men  had  been 
bound,  every  one  by  a  separate  obligation, 
to  pay  part  of  the  1000  pounds,  was  a  posi- 
tion conceived  to  be  undeniable,  and  there- 
fore taken  for  a  postulatum. 

Example:  D,  bound  by  one  obligation,  to 
pay  C  1000  pounds,  on  or  before  the  31  day 
of  December,  1793,  paying,  on  the 
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1794,     14  day  of  march, 
26  may 
7  august 
19  October 
31  december 


202  pounds 

204 

206 

208 

210 


D,  bound  to  pay  to  C,  on  or  before  the 
31  day  of  december,  1794,  by  every  one  of 
the  five  obligations,  200  pounds,  by  those 
payments  which  have  discharged  the  in- 
terest, as  well  as  the  principals,  to  which 
C  was  intitled;  or  in  like  manner  as 

D,  E,  F,  G,  and  H,  who  had  been  bound, 
every  one  by  a  separate  obligation,  to  pay 
200  pounds  to  C,  on  or  before  the  31  day 
of  december,  1793,  making  similar  payments 
respectively,  would  have  discharged  the 
interests,  as  well  as  principals,  to  which  C 
was  intitled. 

Hence,  the  court,  in  such  cases  as  this, 
was  inclined  to  observe  the  following 

RUI^E 

To  place  the  value  of  partial  payment, 
after  a  defalcation  of  five  per  centum  dis- 
count therefrom,  to  the  credit  of  the  debitor 
against  the  capital  debt,  so  that  upon  the 
remainder  of  the  capital  the  current  of  in- 
terest should  not  be  interrupted. 

This  value,  after  the  discount  allowed, 
may  be  discovered  by  the  following 
theorem;  (b)  if  we  put  the  rate  per  centum, 
or  the  interest  of  one  hundred  pounds  for 
one  year,=r;  the  months  weeks  or  days 
in  one  year=t ;  the  months  weeks  or  daya 
which  any  sum,  a,  is  withheld  by  the 
debitor=n ;  the  amount  of  that  sum,  in  the 
said     time,      viz.      principal     and     inter- 

e8t=b : 
31  *Then  it  will  be  as  t,   the  time  in 

which  the  interest  on  100  pounds  is  pro- 
duced, is  to  n.  the  time  of  retention,  so  is 

3^,  the    interest    in    the    former   of    those 
times,  to^^t,  that  in  the  latter,  which  added 


to    a,    the 


principal,  gives  a-{-5£.t— b,  the 
whole  amount. 

Example  :  what  credits  ought  the  plaintiff 
to  have  for  his  partial  payments  26184  &c. 
pounds  of  tobacco,  paid  16  day  of  december, 
1783,  &c.  against  the  capital  debt  288226 
pounds  of  tobacco,  due  and  bearing  interest 
from  1  day  of  may,  1780  ? 

Here  r  being— 5,  t— 365,  n— 1324  Ac.  and 
b=-26184  &c.  we  have 

-100x28184x865 


100  X  365 1 1824x5 
,110x88461  X  866__ 
"100  X  365 11460x6" 
.100x48110x865  ^ 

100x885tl57»x5" 
^100x80876x865  ^ 
"l00x865t2»68x5" 

100  X  50000  X  865 


22164 
32050 
35443 
57569 
34365 


would  have  paid  all  the  interest  as  well  as 
all  the  principal  to  which  C  was  intitled ; 
in  like  manner  as 


100  X  365 1 3321x5 

the  plaintiffs  credits  in  the  account  with  the 
defendants  Pleasants,  Shore  and  company  ; 

and  a— ^^^^^^^—3994,   Ac.    in    accoant 

100  x305t  10x5 

with  the  defendent  William  Anderson. 

But  the  court,  upon  a  revision  of  the  sub- 
ject, doth  now  condemn  the  rule  formed  in 
consequence   of  the   position    lately  stated » 


(b)  Treatise  of  alg-ebra  by  Simpson,  Ward  &c.- 
Edition  1796. 
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(c)  perceiving  the  comparison  of  the  case 
therein  supposed,  where  D.  and  several 
others  were  bound  by  separate  obliga- 
tions, with  the  case,  where  D  was  bound, 
by  one  obligation,  or  by  several  obli- 
gations, to  be  inept,  and,  in  this  case,  the 
inference  not  to  be  deducible  from  the 
position,  because  the  inference  allowed  a 
debtor,  on  several  accounts,  to  arrogate  a 
right,  which  he  hath  not;  namely,  a  right 
to  direct  a  payment,  at  any  time  after  it 
had  been  made,  to  be  placed  to  his  credit  in 
any  one  of  the  accounts,  although,  by 
law,  his  election,  which  is  acknowledged 
once  to  have  existed,  to  assign  the  station 
of  the  credit,  must  be  previous  to  the  pay- 
ment, or  .simultaneous  with  it,  and  accord- 
ingly must  be  explained  to  the  receiver:  for 
if  the  payment  be  tacit,  the  election,  which 
the  debitor  had  before,  devolveth  upon  the 
creditor  afterwards,  in  the  case  supposed 
in  the  position,  when  D  paid  2021.  on  the 
14  day  of  march,  2041.  on  the  26  day  of  may 
&c,  he  had  a  right  to  direct  the  applica- 
tion of  the  payments ;  but  if  the  right 
^  were  not  exercised  *at  the  times  of 
payment  or  before,  C,  afterwards, 
had  the  right  to  apply  the  payments  first 
to  discharge  the  interest  which  he  might 
then  lawfully  receive :  that  he  might  law- 
fully receive  interest  on  the  whole  1000 
pounds,  at  the  time  of  the  first  payment, 
will  be  shewn  hereafter;  and  consequently 
the  position  doth  not  warrant  the  inference. 
This  doctrine  of  elections  is  not  an  arbi- 
trary, but  a  rational  doctrine,  and  seemeth 
founded  on  these  principles ;  whilst  a  man 
retaineth  the  money  whereof  he  had  fairly 
acquired  the  possession,  it  is  his;  he  may 
squander  it,  melt  it  in  a  crucible,  sink  it  in 
the  ocean ;  in  a  word  may  do  what  he  will 
with  it.  therefore  if  he  deliver  the  money 
to  another,  even  to  a  creditor,  with  instruc- 
tions to  apply  it  in  this  or  that  manner, 
the  possession  of  the  receiver  is  fiduciary, 
and  he  is  bound  to  make  the  prescribed  ap- 
plication, in  so  much,  that  if  A,  indebted 
to  B  and  C,  deliver  money  to  B,  to  be  paid 
to  C,  it  is  the  property  of  C,  and  he  may 
recover  it  from  B.  on  the  contrary,  when 
a  debitor  delivereth  money  to  his  creditor, 
without  instruction  to  apply  it  to  his  credit 
on  this  or  that  account,  the  property 
is  immediately  changed  to  the  receiver;  it 
is  his;  he  may  do  what  he  will  with  it,  and 
consequently  may  place  it  to  the  other 
partys  credit  in  any  account  between  them, 
the  law,  if  it  were  otherwise,  would  be 
equitably  beneficial  to  the  debitor  and  det- 
rimental to  the  creditor  in  many  instances, 
and  among  them  in  that  which  is  the  sub- 
ject of  this  disquisition,  where  a  debitor, 
whilst  he  is  enjoying  a  revenue  from  an 
eslate,  bought  with  money  borrowed,  or, 
which  is  the  same  thing,  with  tobacco,  for 
which  he  bound  himself  to  pay  interest, 
would  g^radualy  diminish,  as  he  could  con- 
veniently diminish,  the  capital  debt,  which 


(c)  Tbe  rule,  nevertheless,  could  be  more  rltrht- 
eoas  tban  any  other,  if.  upon  the  interest,  com- 
pounded, at  the  end  of  tbe  year  after  it  beg-an  to 
run,  with  the  principal.  Interest  were  allowable.— 
Edition  n«6. 


is  a  fund  fruit  full  of  interest,  and  render 
the  accumulated  interest,  from  which  with- 
holding it  he  likewise  deriveth  a  profit,  a 
fund  utterly  barren,  whilst  it  is  witheld,  to 
the  creditor,  so  that  to  the  latter  here  con- 
cur damnum  emergens  and  lucrum  cessans. 
The'  court,  therefore,  to  the  first  and 
second  modes  of  adjusting  interest  upon 
which  the  foregoing  strictures  have  been 
made,  doth  prefer  the  mode  observed  in 
this  case  by  master  commissioner  Duns- 
comb,  whereby  so  much  of  the  payments  as 
is  equal  to  the  interest  being  applied  to  the 
discharge  thereof,  the  remainder  unless  the 
debitor  at  the  time  of  payment  of  or  before 
directed  otherwise,  is  applied  towards  dis- 
charging the  principal  debt,  or,  for  the 
sum  of  principal  and  interest  upon  it  com- 
puted to  the  time  of  payment,  the  payment 
is  subtracted,  and  upon  the  remainder  of 
the  principal  debt,  as  a  new  capital  interest 
is  computed   from   the    time  of   pay- 

33  ment,    but    with    this    caution  *that 
the  new  capital  be  not  more  than  the 

former  capital ;  so  that  if  the  payment  be 
less  than  the  interest  due  at  the  time  of  pay- 
ment, the  surplus  of  interest  due  must  not 
augment  the  foenerating  capital,  because 
thereby  the  creditor  would  receive  com- 
pound interest,  or  interest  upon  interest, 
which  is  generally  supposed  to  be  unlaw  full. 
(d)  to    the   mode    now   recommended 

34  *its  illegality,  in  a    case    where    the 
payment  hath  been  made   before  the 


(d)  Compound  interest,  that  is,  interest 
which  ariseth  from  principal  debt,  com- 
pounded with  interest  due  for  the  use  of 
that  principal,  during  a  certain  time,  is 
not  prohibited  by  the  statute  to  restrain  the 
taking  of  excessive  usury,  in  these  terms; 
'no  person  shall  upon  a  contract  take  for 
loan  of  money  &c.  above  the  value  of  five 
pounds  for  the  FORBEARANCE  of  one 
hundred  pounds  for  a  year,  and  so  after 
that  rate  for  a  greater  or  lesser  sum,  or  for 
a  longer  or  shorter  time.'  for  interest  suf- 
fered to  remain,  after  it  had  become  due, 
in  the  debtors  hands  may  be  said,  with  no 
less  propriety  than  principal,  to  be  FOR- 
BORN.  and  the  demand  of  compound  in- 
terest is  more  reasonable  in  the  case  which 
frequently  happeneth,  where  the  debitor 
withholdeth  both  principal  and  interest  so 
long  as  he  can,  maugre  every  effort  of  the 
creditor  to  extort  them  from  him. 

Nor  is  the  taking  of  compound  interest 
generally  forbidden  by  the  precepts  of  con- 
science. 

A  capital  debt  with  interest  yearly  com- 
pounded may  indeed  be  augmented  two  fold 
in  14  years  and  75  days  ;  for 

R— the  amount  of  11.  in  one  year, 
viz.  principal  and  interest 
T  g^    \  IT— 'any  sum  put  out  at  interest. 

'  n— the  number  of  years  for  which 
lent 
amount  in  that  time. 

'Therefore,  since  one  pound,  put  out  at 
interest,  in  the  first  year  is  increased  to  R,  it 
will  be  as  1  to  R,  so  is  R,  the  sum  fort>om 


(R— t 

|p-a 

(  n— the 
\  it  is 

(  a— its  a 
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end  of  a  year  from  the  term  when  the  inter- 
eat  commenced,  hath  been  objected,  but 
the  objection  is  founded  in  a  misinterpreta- 
tion of  the  act  to  restrain  the  taking  of  ex- 
cessive usury,  the  words  of  which  (acts  of 
1748,  cap.  30,  edit.  1769,  seot.  2.)  are  *  no  per- 
son shall  take  above  the  value  of  five 
'pounds  for  the  forbearance  of  ONE  HUN- 
DRED pounds  for  a  YEAR,  and  so  AFTER 
THAT  RATE  for  a  greater  or  lesser  sum, 
or  for  a  longer  or  SHORTER  TIME,' 

35  and    which    do    not    prohibit    *him, 
who  had  lent    7300    pounds,    to    take 

every  day  one  pound  for  interest,  more 
than  they  prohibit  him  to  take,  at  the  end 
of  the  year,  365  pounds;  the  law  not  re- 
quiring a  year,  more  than  a  day,  to  mature 
the  lenders  right  to  that  interest,  which  is 
in  the  compound  ratio  of  the  capital  and 
the  time  it  is  forborn.  although  a  new 
bond  daily  taken  by  the  lender  for  the 
daily  interest  perhaps  would  be  deemed  an 
usurious  shift  condemned  by  the  third  sec- 
tion of  that  act.  interest  taken  or  secured 
for  a  less  time  than  a  day  would  undoubt- 
edly be  criminal ;  fractions  of  a  day,  in 
legal  supputations  of  time,  which  are  gen- 
erally rejected,  being  in  no  instance 
more  exceptionable   than  in  dealinirs 

36  ^between    a    griping    usurer     and   a 
needy  borrower,     (e)  a   judgment   in 


(e)  Perliai>s  Interest,  accumulated  in  periodfl  of 
less  daration  than  a  day,  was  in  contemplation  of 
Ricbard  Price,  when,  in  tbe  introduction  to  his  ob- 
servations on  reversionary  payments  &c.  lie  wrote 
this  note,  'a  peny,  put  out  to  5  per  cent  compound 
Interest  at  our  saviour's  birtb.  would,  by  this  time, 
have  increased  to  more  money  than  would  be  con- 
tained in  150  millions  of  globes,  each  equal  to  the 
earth  in  mafrnitade,  and  all  solid  srold.*— Edition  1795. 


the  second  year,  to  R2,  the  amount  of  otie 
pound  in  two  years  ;  and  therefore  as  one  to 
R,  so  is  R  2  the  sum  forborn  the  third  year, 
to  R8,  the  amount  in  three  years:  whence 
it  appears  that  R  u,  or  R  raised  to  the  power 
whose  exponent  is  the  number  of  years,  will 
be  the  amount  of  one  pound  in  those  years, 
but  as  11.  is  to  its  amount  Rn,  so  is  P  to  (a) 
its  amount,  in  the  same  time ;  whence  we 
havePxRn  — a. 

*From  which  original  equations,  others 
may  be  derived,  by  help  whereof  the  various 
questions,  relating  to  compound  interest, 
may  l>e  resolved. 

*  Thus  because  P  Rn  is— a,  there  will 


34        come  out  P- 


and  *R— ~n»  &c.  or, 


by  exhibiting  the  same  equations  in 
logarithms  (which  is  the  most  easy  for  prac- 
tice) we  shall  have 

1°-  log.  a— log.  Pt  n  X  log.  R. 
2°-  log.  P-=log.  a— n  x  log.  R. 
3*^-  log.  R— log.  a— log.  P. 


n— log.  a— log.  P. 


log.  R. 

which  four  theorems,  or  equations,  serve 
for  the  four  cases  in  compound  interest.' 
Simpsons  algebra. 


an  action  of  debt  on  an  obligation  awards- 
interest  until  payment,  whether  before  or 
after  expiration  of  the  year :  which  would 
not  be  awarded  if  the  receipt  of  interest 
computed  upon  the  whole  debt  unto  the 
time  of  payment  were  unlawful!,  unless 
with  that  payment  the  period  of  a  year 
coincided,  that  a  creditor  without  the  sen- 
tence of  a  judge,  may  lawfully  receive  that 
which  the  judge,  the  lex  loquens,  (a  proso- 
popoeia confessed  universally  to  be 
proper,)  would  award  to  him,  is  assumed 
for  a  true  proposition,  the  creditor,  who 
receives  his  interest  half  yearly,  quarterly, 
monthly,  weekly  or  daily,  although  he  bath 
indeed  a  profit  greater  than  he  who  doth 
not  receive  his  interest  before  the  years 
end,  is  not  culpable,  more  than  the  land- 
lord, who  receives  his  rent  half  yearly  or 
quarterly,  the  hireling  who  receives  his 
wages  monthly  or  weekly,  and  the  like,  is 
culpable. 

Upon  the  whole  matter,  the  court,  allow- 
ing to  the  plaintiff  a  credit  for  the  money 
paid  by  him  to  William  Macon,  instead  of 
discounting  the  value  thereof  in  tobacco, 
and  having  reformed  the  statement  of  in- 
terest in  the  account  of  the  plaintiff  with 
Pleasants,  Shore  and  company,  annexed  on 
the  report,  so  that  it  may  correspond  with 
the  foregoing  opinion,  as  foUoweth : 
David  Ross  with  Pleasants,  Shore  and  com- 
pany. 

statement  of  interest  upon  payments  to  the 
6  day  of  junc  1789.  1780,  1  day  of  may, 
283265  pounds  of  tobacco  for  half  the  land. 


Example  of  the  fourth  theorem,  in  how 
long  time  will  27  pounds  be  doubled  at  five 
per  cent. 

In  this  case  we  have  R— 1,05,  P— 27,  and 
a.^4.   whence  n— l-2§Lih:l2§L5-„i4  years  and 

log.  1.05 

75  days,  the  time  required,    for 

The  logarithm  of  54  is  1.7323938,  and  the 
log.  of  27  is  1.4313638.  this  being  subtracted 
from  that,  and  3010300,  the  remainder,  being 
divided  by  0211893,  the  log.  of  1,05,  the 
quotient,  14,2066  is— 14  years  and  75  days. 

The  principal  may  be  trebled  in  22  years 
and  188  days,  may  be  quadruple  in  28  years 
and  150  days,  &c.  but  a  man,  who  had  an- 
other way,  instead  of  lending,  employed 
his  money,  might  have  made  greater  profit, 
without  practicing  the  arts  of  modern 
archspeculators. 

What  hath  been  here  said  is  intended  to 
be  applied  to  the  case  where  interest  com- 
pounded with  capital  had  been  current  a 
year,  for  an  unconscionable  lender  mig-ht, 
every  month,  or  week,  or  day,  prevale  upon 
the  borrower  to  execute  an  obligation,  com- 
pounding principal  and  interest,  if  it  were 
daily  executed,  how  the  debt  at  the  end  of 
one  year,  would  be  exaggerated  may  be  seen 
by  this  problem  in  W.  Emersons  treatise  of 
algebra,  b.  II.  sect.  II.  the  principal  being 
supposed  to  be  100  pounds,  and  the  rate  ot 
interest  5  pounds. 
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4961 


1-5  of  cattle 


288226  interest  from  1  may  1780 
to  16  december  1783,  1324 
days.  5227S 

paid  16  december,  17835701.  26184 


26091 
288226  interest  from  16  december 
1783   to  28  of  auRUst  1784, 
255  days.  10068 


36159 
paid  28  august  1784  8511. 

8  s.  43110 


6951 


6951 


37     *281275  interest  from  28  of  augrust 

1784,  to  18  June,  1788, 1389  days.  53519 
assumed      to     pay     18     June, 
1788,  9101,  19s.  2d.  80976 


27457 


27457 


2S3818  interest    from     18    June,    1788 

to    6  June,    1789,  353  days.        12273 

paid  6  June,   1789,   5001.  50000 

37727 


216091 


37727 


doth  adjttdg-e  order  and  decree   that  the  in- 
junction  obtained    by   the  plaintiif  to  stay 


execution  of  the  judgment  recovered  against 
him  by  the  last  named  defendents  on  the 
27  day  of  October,  in  the  year  1784,  be  dis- 
solved as  to  two  hundred  and  sixteen  thou- 
sand and  ninety  one  pounds  of  tobacco, 
with  interest  thereupon  to  be  computed 
from  the  6  day  of  June,  in  the  year  1789, 
and  be  perpetual  as  to  the  residue  of  the 
debt  and  interest  recovered  by  that  judg- 
ment, and  that  those  defendents  do  pay 
unto  the  plaintiff  three  hundred  and  sixty 
pounds  of  current  money  of  Virginia  with 
interest  thereupon  to  be  computed  from  the 
18  day  of  June,  in  the  year  1782.  and  that 
the  injunction  obtained  by  the  plaintiff  to 
stay  execution  of  the  judgment  against  him 
recovered  by  the  defendent  William  Ander- 
son on  the  foresaid  twenty  seventh  day  of 
October,  in  the  year  1784,  be  perpetual ;  and 
that  the  defendent  William  Anderson  do 
pay  unto  the  plaintiff  fifteen  thousand  nine 
hundred  and  thirty  pounds  of  tobacco, 
passed  at  the  public  inspections  of  Pages, 
Richmond,  Manchester  and  Petersburg,  or 
at  some  or  one  of  them,  with  interest  there- 
upon to  be  computed  from  the  11  day  of 
June,  in  the  year  1789;  and  that  the  parties 
bear  their  own  costs,  in  this  court  the 
plaintiff  paying  one  half  of  the  allowance 
to  the  commissioner,  and  the  defendents 
paying  the  other  half  thereof. 

[Tbe  three  fore^olnt  cases  are  put  first  In  order, 
because  they  were  before  the  court,  in  whole  or 
part,  when  It  consisted  of  three  chancellors.— Ed. J 
—Edition  1852. . 


Let- 


3, 
prob.  32* 

by  logs 

6, 
6x100 

or  5, 


r— interest  of  1 1.  for  a  year, 
n— 365,  the  parts  of  a  year. 

I— interest  for  1  day. 

n 

If  £— money  due  at  one  days  end. 

n 

nl— money  due  at  the  year's  end. 
n  X  log.  1 1  £— log.  amount  for  a  year-^215694. 

n 
1.0509— amount  for  a  year. 
105.09— amount  of  100  1. 


i  t  ^ISL^  t  «"  t  P'  P-^  r  r  t  n.  n  -  1.     n-2  Ac. 
n>  2  nn  ■ r^* 


2.8n 


Ivet 


per  quest. 

by  pro-  I 
portion.  | 

1,  6 


the  amount  for  a  year. 

p— principal,  t— time,  n— interest  of  1  1.  R— 1  x  r 
the  amount  of  1  1.  and  its  interest,  s— sum  of 
money  due  at  the  end  of  that  time. 

2 1  t  r  or  R— money  due  at  1  years  end. 

3  1 1  R  : :  R  :  RR— money  due  at  2  years  end. 

4 1 :  R  : :  RR  :  R 8— money  due  at  3  years  end. 

5  R  t  —money  due  at  t  years  end. 

6  1  :  Rt : :  p  :  Rt  — the  amount  of  p  for  the  time  t. 

7  p.  R  t  —  s. 


cor.  1. 


Rt 


_    _.      8        ^    loar. s-ioff. p. 
cor.  2.  R  t  — _,  or  t- 


t  s 


cor.  3.  R.—  J/—,  or  log.  R 
p 


loflTR. 

log-,  s— log.  p. 


Emerson's  algebra. 


•The  principal,  time,  and  rate  of  Interest  bein?  given,  to  find  the 

amount  at  the  end  of  that  time,  at  compound  Interest.  

—Note  in  Edition  of  17«5. 
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EDMUND   PENDLETON   and  Peter 
Lyons,  surviving  administrators  of  John 
Robinson,  with   his    testament    annexed, 
plaintiffs, 

AND 

ELIZABETH  WHITING,  executrix  of  Pe- 
ter Bevefley  Whitinff,  and  Warner  LeV^is 
and  John  Seawell,  executors  of  Thomas 
Whiting,  defendants, 

Marcb.  1T01. 

I.  Executors— Settlement  of  Acconnte— Statute  of 
Limitations  «—W.  being  indebted  to  R.  made  R. 
one  of  bis  executors  and  guardian  of  his  children 
in  1765u  R.  bowever,  attended  very  little  to  the 
duties  of  executor:  and  the  devisees  havlufir  ffot 
possession  of  the  estate,  R.  endeavored  to  have  a 
settlement  of  the  administration,  that  he  miffht 
receive  the  balance  due  him.  R.  died  in  1760. 
After  that  and  as  late  as  1784,  the  parties  interested 
expressed  a  wiUing-ness  to  have  the  accounts  set- 
tled: and  an  order  of  Court  was  made  for  the 
purpose:  but  the  defendants,  refusing  to  proceed 
therewith,  R.'8  administrators  filed  their  bill  for  a 
settlement.  &c.  The  defendants  plead  the  stat.  of 
limiutlon;  which  was  held  to  be  a  bar. 

a.  Trusts  and  'frustees— Requiring  Account  from  Ces- 
tals  Que  Trust— Lapse  of  Time.— The  doctrine  that. 
as  a  trustee  is  not  discharged  by  length  of  time 
from  the  obligation  of  accounting  for  his  trans- 
actions and  administration  in  and  about  the 
subject  committed  to  him,  so  a  like  privilege 
ought  to  attend  a  remedy  oi  the  trustee  requiring 
an  account  from  the  eestuit  qim  trust,  is  falla- 
cious. 

3.  Executors— Failure  to  Consent  to  Devisees  Taking 
Possession  of  Estate- Retainer— Even  if  R.'8  rem- 
edy had  been  suspended  by  his  being  executor  as 
well  as  creditor,  (which  the  court  doth  not  admit,) 
the  suspension  ceased  with  his  death;  and  if  as 
executor  be  did  not  assent  to  the  devisees  taking 
possession,  as  is  alleged,  he  could  have  maintained 
a  suit  for  the  estate:  and  also  as  guardian:  be- 
sides bis  right  to  sue  for  his  own  debt  in  equity, 
or  to  retain  for  it  as  executor. 

4.  Same— Settlement  of  Accounts— Case  at  Bar.— There 
was  nothing  in  the  promises  or  acts  of  the  de- 
fendants as  to  a  settlement  of  accounts,  to  prevent 
the  bar  of  the  statute.  Some  of  them  had  in 
writing  referred  to  a  settlement  of  R.'s  estate: 
and  one  had  written  to  one  of  the  plaintiffs  de- 
siring and  proposing  a  settlement. 

ITHE  plaintiffs,  in  their  bill  stated  that 
an  [^intimacy  and  friendship  having  been 
between  John  Kobinaon  and  Beverly  Whit- 
ing, the  former,  not  only  advanced  to  the 
latter  monies  at  different  times,  but,  being 
treasurer  ot  Virginia,  did,  at  his  request, 
allow  to  sheriffs  and  inspectors  money  due 
to  them  from  Beverley  Whiting,  charging 
them  to  him  in  account,  and  giving  him  i 
sundry  credits,  a  copy  of  this  account, 
number  1,  supported  by  vouchers,  is  an- 
nexed to  the  bill,  whereby  a  balance,  in- 
cluding interest,  of  4181.  16s.  lOd.  appeared 
to  be  due  to  John  Robinson  from  Beverly 
Whiting,  when  the  latter  died,  in  1755, 
Beverley    Whiting    appointed    his  brothers 


*See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest  5  Gratt.  a 


Thomas    Whiting    and     Francis    Whiting, 
with  John  Robinson,  executors  of  his 

39  testament,  *and  appointed  John  Rob- 
inson  Guardian    to   his    sons,    which 

trust  the  testator  hoped  he  would  vouchsafe 
to  take  upon  him,  as  a  testimonial  of  the 
last  favour  he  could  bestow  upon  the  testa- 
tor, the  bill  stated  that  Robinson  was  in- 
duced to  accept  the  trust  of  executor  and 
guardian,  by  the  promise  of  Thomas. 
Whiting,  (for  Francis  Whiting  would  not 
intermeddle  in  the  matter, )  that  he  would 
manage  the  plantations  and  other  affairs 
of  the  estate,  and  attend  to  the  education  of 
the  children,  and  recur  to  John  Robinson 
for  advice  when  it  should  be  necessary,  of 
this  promise  no  proof  is  exhibited.  The  bill 
stated  that  John  Robinson  did  not  concern 
himself  in  the  affairs  of  Beverley  Whiting, 
otherwise  than  in  settling  with  sheriffs, 
and  other  public  collectors  for  levies  due 
from  the  estate,  and  in  paying  some  debts, 
all  which  advances  are  entered  in  the  ac- 
count, number  2,  annexed  in  the  bill  for 
which  vouchers  are  also  exhibited.  The 
plaintiffs  however  admit,  from  informa- 
tion, that  John  Robinson  had  drawn  orders 
on  an  overseer,  at  one  of  Beverley  Whitings 
plantations,  for  corn,  for  the  amount 
whereof,  when  it  could  be  ascertained,  the 
plaintiffs  were  willing  to  give  credit,  the 
bill  stated  that  Thomas  Whiting  shipped 
the  crops  of  his  brothers  estate,  and  im- 
ported goods  for  his  family,  and  therefore 
accounts  of  the  disposition  of  those  crops 
could  not  reasonably  be  required  from  the 
plaintiffs,  whose  testator  transacted  no 
business  relative  to  the  estate  otherwise 
than  as  before  mentioned. 

The  bill  further  stated  that  Peter  Bever- 
ley Whiting  and  John  Whiting,  who  were 
suns  of  Beverley  Whiting,  and  to  whom  he 
had  devised  his  estate,  after,  by  the  profits 
of  it,  kept  together,  his  debts  should  be 
discharged,  having  attained  their  full  ages, 
and  somehow  got  possession  of  their  re- 
spective estates,  John  Robinson  was  desir- 
ous of  having  the  accounts  of  the  adminis- 
tration settled,  that  he  might  receive  the 
considerable  balance  due  to  him,  and  pro- 
cured several  times  and  places  to  be 
appointed  for  meeting  with  Thomas  Whit- 
ing and  the  sons  for  that  purpose,  but  they 
did  not  meet,  and  he  died  in  may,  1766. 

The  bill  further  stated,  that  the  plain- 
tiffs, to  whom  with  another  since  dead,  the 
administration  of  John  Robinson's  estate 
with  his  testament  annexed  was  committed, 
employed  George  Brooke  to  adjust  the  ac- 
counts of  the  estate  and  collect  the  money- 
due  to  it,  delivering  into  his  hands  the 
booths  and  papers  for  that  purpose,  until 
his  death,  in  the  year  178  ,  during  which 
time,  from  the  confidence  reposed  in  that 
agent,  the  plaintiffs  doubted  not  that  he 
had  collected  the  debt,  or  secured  it  by 
bond  or  a  judgment,  they  had  not  discov- 
ered that  a  settlement  had  been  made  or  a 
speciality    taken,     however    they  be- 

40  lieved    *and    hoped    to    prove,     that 
George  Brooke  furnished  copies  of  the 

accounts,  numbers  1,  and  2,  to  Peter  Bever- 
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ley  Whiting,  (John  being  dead  insolvent,) 
and  shewed  him  the  vouchers  for  the  same, 
which  were  found  carefully  wrapped  up 
with  the  accounts,  and  that  Peter  Beverley 
Whiting  had  no  objection  to  that  account, 
bat  did  not  pay  or  give  a  specialty  for  it, 
until  he  should  have  a  general  account  of 
the  administration  of  his  fathers  estate 
settled,  which  he  knew  was  only  to  be  ex- 
pected from  his  uncle  Thomas  Whiting, 
but  which  he  hoped  might  be  forwarded  by 
the  assistance  of  George  Brooke,  if  pay- 
ment to  the  plaintiffs  were  delayed,  in 
part  proof  of  these  suggestions,  the  plain- 
tiffs stated,  that  one  John  Hobday,  who 
had  been  an  overseer  for  Beverley  Whit- 
ing, and  after  his  death  in  his  estate,  had 
a  demand,  on  that  account,  of  351.  16s.  6d. 
besides  interest  from  June  1758,  and,  being 
indebted  to  the  estate  of  John  Robinson, 
insisted  that  George  Brooke  should  allow 
his  demand,  for  which  he  alleged  John 
Robinson  to  have  been  liable,  out  of  his 
debt;  and  thereupon  Peter  Beverley  Whit- 
ing, that  he  might  induce  George  Brooke  to 
give  the  proposed  credit,  signed  the  note 
following :  the  money  that  is  due  from  my 
fathers  estate,  to  mr.  John  Hobday  i  will 
pay,  whenever  my  fathers  estate  is  settled 
with  the  speakers.  Peter  Beverley  Whit- 
ing, June  the  10,  1767.  from  whence  the 
plaintiffs  inferred  that  Peter  Beverley 
Whiting  knew  an  account  to  be  then  sub- 
sisting between  his  father  and  John  Rob- 
inson, and  that  he  meaned  to  have  a  fair 
settlement  thereof  at  a  future  day;  and  that 
he  also  knew  he  should  be  indebted  on 
that  account  would  appear,  as  the  plaintiffs 
alleged,  from  an  order  drawn  by  him  on 
Lfcroy  Hipkins,  dated  the  7  day  of  novem- 
ber,  1771,  in  these  words:  sir,  please  to  pay 
to  the  administrators  of  John  Robinson 
esquire  351.  16s.  6d.  and  you'll  oblige,  sir, 
your  humble  servant,  Peter  Beverley  Whit- 
ing. 

The  plaintiffs  further  stated,  from  infor- 
mation, that  George  Brooke,  Peter  Beverley 
Whiting,  and  Thomas  Whiting  had  ob- 
tained an  order  of  Gloucester  county  court, 
appointing  commissioners  to  examine  and 
settle  the  respective  accounts  of  John 
Robinson  and  Thomas  Whiting  with  the 
estate  of  Beverley  Whiting,  but  the  order 
was  not  performed  through  the  failure  of 
Thomas  Whiting  to  attend  the  commission- 
ers at  their  meetings,  until  the  late  war, 
which  interrupted  business  of  this  kind. 

The  plaintiffs  further  stated,  that,  in  con- 
sequence of  an  inquiry  made  by  their 
agent,  after  the  death  of  George  Brooke, 
into  the  state  of  this  business,  the  plaintiff 
Edmund  Pendleton  received  from  the  de- 
fendant Elizabeth  Whiting  a  letter,  dated 
16  day  of  august,  1783,  of  which  a  part 
quoted  in  the  bill  is  in  the  words  follow- 
ing: i  have  informed  colo  Whitings  execu- 
tors, that  i  intend,  next  court,  to  peti- 
tion for  a  settlement  of  the  estate, 
41  *which  they  say  they  are  willing  to 
have  done ;  and  i  doubt  not  you  are 
equally  so.  you  will  probably  wonder  why 
yon  were  not  applied  to  ere  now.     the  rea- 


son, sir,  was,  that  the  speaker  was  said  to 
die  insolvent,  the  report  of  this  account 
will  only  bring  on  a  settlement  a  few 
months  S'-oner  than  was  intended;  for  i 
was  alwa3^s  determined  to  pursue  the 
measures  our  friend  would  have  taken,  had 
it  not  pleased  the  almighty  to  take  him 
from  us. 

In  answer  to  this  letter,  the  plaintiff 
Edmund  Pendleton  wrote  a  letter  to  the  de- 
fendent  Elizabeth  Whiting,  pointing  out 
the  mode  in  which  the  accounts  between 
the  parties  might  be  conveniently  ad- 
justed; he  afterwards  wrote  another  letter 
to  her,  desiring  to  know  what  she  had 
done,  or  meant  to  do,  in  the  business. 

But  the  plaintiffs  stated  that  the  def end- 
en  t  Elizabeth  Whiting,  combining  with  the 
other  defendents,  who  are  the  executors  of 
Thomas  Whiting,  refused  to  proceed  in  the 
settlement  of  accounts  between  the  parties, 
although,  at  her  instance,  in  January,  1784, 
an  order  was  made  by  Gloucester  county 
court,  appointing  commissioners  for  that 
purpose,  saying  that  as  she  was  advised, 
the  demand  of  the  plaintiffs  was  barred  by 
the  statute  for  limitation  of  actions, 
whereas  the  plaintiffs  charged,  that,  John 
Robinson  and  Thomas  Whiting  acting  as 
trustees,  no  length  of  time  would  bar  their 
being  accountable  to  the  children  for  the 
trust,  and,  equality  being  the  equity  of 
this  court,  the  remedy  in  such  case  ought 
to  be  mutual,  and  that  in  this  light  Peter 
Beverley  Whiting  understood  it,  was  said 
to  be  plane,  who  from  the  letter  and  notes 
before  mentioned,  as  well  as  the  orders  of 
court  for  settlement  of  the  accounts,  never 
meaned  to  avale  himself  of  the  length  of 
time,  but  to  have  a  fair  and  just  settle- 
ment, and  to  pay  or  receive  the  balance  as 
it  should  happen  to  be  due;  on  which  notes 
and  orders,  as  well  as  the  letter  of,  an 
order  obtained  by,  the  defendant  Elizabeth 
Whiting,  the  plaintiffs  relied,  to  obviate 
the  act  for  limitation  of  actions,  if  it  should 
be  insisted  on. 

And  the  plaintiffs,  alledging  themselves 
to  be  relievable  in  a  court  of  equity  only, 
because  their  testator  was  one  of  the  exec- 
utors of  Beverley  Whiting,  from  whom  and 
whose  estate  the  debt  was  due,  and  that 
estate  must  be  there  persued  for  satisfac- 
tion, prayed  that  the  defendants  might  be 
decreed  to  account,  and  to  pay  to  the  plain- 
tiffs so  much  money  as  ought  to  be  charged 
on  Peter  Beverley  Whitings  proportion  of 
his  fathers  estate,  the  plaintiffs  submitting 
to  lose  so  much  as  ought  to  be  charged  on 
'  the  estate  of  John  Whiting,  the  insolvent 
i  son. 

I  The  defendant  Elizabeth  Whiting  pleaded 
the  statute  for  limitation  of  actions.  She 
likewise  put  in  an  answer,  to  state  the  sub- 
stance whereof  here  will  appear  to  be  un- 
necessary. 
42  *The  other  defendants  also   put   in 

an  answer,  containing  nothing  im- 
portant, and  relied  upon  the  statute  for 
limitation  of  actions. 

The  plaintiffs  replied  to  the  plea  of  the 
defendant  Elizabeth  Whiting,  as  followeth. 


119 


WYTHE 


Virginia  Rbports,  Annotatbd. 


48-44. 


that  for  BO  much  of  their  said  demand  as 
accrued  during'  the  life  time  of  the  Raid 
Beverley  Whitingf,  in  as  much  as  the  said 
John  Robinson  was  executor  of  the  will 
of  the  said  Beverley,  and  all  suits  for  the 
recovery  of  the  said  demand  thereby  sus- 
pended, the  act  of  limitations  is  not  plead- 
able, in  bar  of  the  said  demand,  by  the 
rules  of  law  or  equity ;  and  although  the 
said  John  Robinson  might  have  retained 
satisfaction  for  his  said  demand,  yet  the 
said  plaintiffs  do  aver,  and  will  maintain 
and  prove,  that  he  was  prevented  from  so 
doing  by  the  two  sons  Peter  Beverley  Whit- 
ing and  John  Whiting  having  respect Wely 
taken  possession  of  their  estates  (consist- 
ing of  lands,  slaves,  and  stocks,  not  in  the 
daily  view  of  the  said  John  Robinson), 
without  his  privity  or  consent,  thereby 
subjecting  themselves  to  the  payment  of 
the  said  demand,  which  they  frequently 
promised  to  pay,  and  thereby  gained  the 
forbearance  of  the  said  John  Robinson, 
and  the  said  complainants  further  insist, 
that  as  it  appears,  of  the  defendents  own 
shewing,  and  by  the  records  of  the  county 
court  of  Gloucester,  that  the  said  Peter 
Beverley  Whiting  in  his  life  time,  and  the 
defendent  since  his  death,  have  severally 
applied  for  and  obtained,  from  the  said 
county  court,  orders  that  the  executors 
of  the  will  of  the  said  Beverley  Whiting 
should  make  up  an  account  of  their  admin- 
istration, the  said  defendent  can  not  now, 
by  the  rules  of  equity,  be  allowed  to  plead 
the  act  of  limitation  in  bar  of  such  account, 
nor  avoid  payment  of  any  balance  which, 
upon  such  account,  may  appear  to  be  due  to 
the  testator  of  the  complainants,  which  is 
the  end  and  scope  of  their  bill. 

On  the  second  day  of    march,    1791,    the 
court  delivered  the  following 

OPINION, 

V 

That  the  demand  of  the  plaintiffs  is,  in 
its  nature,  prescriptible ;  for  the  doctrine 
stated  in  the  bill,  that  as  a  trustee,  that 
is,  one  to  whom  the  management  of  an 
affair  is  confided  for  the  benefit  of  another, 
is  not  discharged,  by  length  of  time,  from 
the  obligation  of  accounting  for  his  trans- 
actions and  administration  in  and  about 
the  subject  committed  to  him,  so  a  like 
privilege  ought  to  attend  a  remedy  of  the 
former  requiring  an  account  from  the  latter, 
is  supposed  to  be  fallacious,  because 
43  the  possession  *of  what  the  one  re- 
ceiveth  is  fiduciary, — is  the  posses- 
sion of  him,  for  whom  he  acteth,  and  whom 
he  representeth,  in  that  instance,  and 
therefore  never  begineth  to  work  a  pre- 
scription ;  but  the  same  cannot  be  praedi- 
cated  of  the  others  possession,  which  is,  on 
the  contrary,  for  himself,  and  adversary  to 
all  others:  thus,  although  an  executor  can- 
not by  length  of  time  bar  the  right  of  the 
legatary,  yet  possession  delivered  to  the  leg- 
atary, or  suffered  to  be  taken  and  kept  by 
him,  without  caution  to  return  the  thing 
bequeathed,  in  the  event  of  future  recov- 
eries of  debts  may,  as  is  apprehended,  in 
process  of  time,    extinguish   the   right   as 


well  of  the  executor,  as  of  any  other  man, 
who  neglecting  to  vindicate  the  right  within 
the  period  limited  by  law  for  asserting  it, 
is  presumed  to  have  either  abandoned  it,  or 
received  satisfaction  for  it ;  the  latter  of 
which  presumptions  is  the  stronger  in  this 
case  of  an  executor  and  guardian,  who, 
having  power  to  retain  and  appropriate  so 
much  of  his  constituents  estate,  or  the 
profits  of  it,  as  was  equal  to  his  demand, 
did  actually  convert  to  his  own  use  a  part 
thereof,  without  giving  credit  for  it,  and, 
for  anything  shewn  to  the  contrary,  may 
have  applied  more  of  it  in  the  same  man- 
ner,— who  left  no  account  of  a  bill  (a)  for 
two  hundred  pounds  sterling  paid  to  John 
Robinson,  supposed  to  be  the  testator  of  the 
plaintiffs,  by  John  Hanbury  and  company 
of  London,  with  which  the  executors  of 
Beverley  Whiting  were  charged ;— and  who 
doth  not  appear,  and  is  not  pretended,  to 
have  rendered,  or  even  kept,  any  account 
whatever  of  his  executorship,  or  guardian- 
ship, the  account  number  2,  to  which  the 
bill  referreth,  seeming,  according  to  the 
state  of  it  there,  to  have  been  formed  from 
papers  found  by  rummaging  in  a  great 
mass  since  his  death ;  for  the  promise  of 
Thomas  Whiting,  by  which  the  said  John 
Robinson  is  alleged  in  the  bill  to  have  been 
induced  to  accept  the  trust,  if  the  promise 
had  been  proved,  could  not  have  dispensed 
with  his  obligations  to  fulfil  the  trust, 
after  he  had  accepted  it ;  nor  do  his  atten- 
tion to  the  duties  of  his  public  office  or  his 
services  in  the  execution  of  it  appear,  by 
any  thing  disclosed  in  this  case,  to  have 
been  the  one  so  sedulous  that  he  could  never 
advert  to  the  duties  of  this  private  office, 
or  the  other  so  beneficial  to  the  community 
that  their  merit  can«  atone  for  the  neglect 
of  a  trust  accepted  as  the  last  favor  he  could 
bestow  on  a  dying  friend. 

Neither  doth  the  court  admit  the  proposi- 
tion assumed  in  the  replication,  that  the 
said  John  Robinfton  being  an  executor,  as 
well  as  a  creditor  of  Beverley  Whiting,  all 
suits  for  the  recovery  of  the  plaintiffs  de- 
mand were  thereby   suspended,    to  be    true 

nor  if  it  were  true,  to  be  effectual  to 
44        prevent  the  operation   of  *^the  statute 

for  limitation  of  actions ;  for  an  execu- 
tor who  had  not  assented  to  a  legacy,  which 
the  plaintiffs  deny  the  said  John  Robinson 
to  have  done,  may  maintain  an  action  In  a 
courit  of  common  law,,  even  against  the 
legatary,  for  recovering  the  thing  be- 
queathed, and  then  may  retain  for  his  debt, 
or  may  prosecute  a  suit  in  the  court  of 
equity  to  recover  his  debt  in  the  first  in- 
stance; but,  if  the  said  John  Robinson 
could  not  have  maintained  a  suit,  as  execu- 
tor, he  might  have  maintained  a  suit,  to 
recover  possession  of  the  estate  as  (b) 
guardian  in  either  court. 

And  if  the    executorship   obstructed    the 


(a)  This  appearetta  by  exhibits  annexed  to  tbe  an- 
swer of  Elizabeth  Whitinir. -Edition  1795. 

(b)  This  is  inaccurate.  The  sons  were  not  intltled 
to  the  possession  of  their  estates  before  the  debts 
were  paid,  in  the  mean  time  therefore  the  execu- 
tors miffht  have  retained  or  recover  the  possession. 
—Edition  1796. 
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prosecution  of  suits  bj  him,  the  obstruc- 
tion, ceasingf  with  his  death,  did  not  im- 
pede the  operation  of  the  statute  afterwards. 

Nor  is  the  fact  avered  in  the  replication, 
that  the  said  John  Robinson  was  prevented 
from  retaining  satisfaction  for  his  demand 
bj  the  two  sons  Peter  Beverly  Whiting  and 
John  Whiting  having  taken  possession  of 
their  estates,  without  his  privity  or  con- 
sent, thereby  subjecting  themselves  to  the 
payment  of  the  said  demand,  which  they 
frequently  promised  to  pay,  verified  by  the 
testimony,  or  presumable  after  so  many 
years,  as  to  Peter  Beverley  Whiting,  to 
charge  whose  estate  is  one  principal  object 
of  this  suit,  the  demand  as  to  his  brother 
being  waved. 

The  court  is  also  of  opinion  that  neither 
the  note  signed  by  Peter  Beverley  Whiting, 
the  10  day  of  June,  1767,  nor  the  order 
drawn  by  him,  the  7  day  of  november,  1771, 
on  Leroy  Hipkins,  nor  the  letter  dated  the 
16  day  of  August,  1783,  from  the  defendent 
Elizabeth  Whiting  to  the  plaintiff  Bklmund 
Pendleton,  nor  the  order  of  Gloucester 
county  court,  made  on  the  motion  of  the 
defendent  Elizabeth  Whiting,  the  first  day 
of  January,  1784,  upon  which  the  plaintiffs 
rely  to  obviate  the  statute  for  limitation  of 
actions,  ought  to  have  that  effect. 

Not  the  first,  because,  if  a  consent  or  an 
obligation  to  account  be  contained  in  the 
terms  of  that  note,  the  right  of  action  orig- 
inating thereby  would  have  been  barred  by 
the  time  elapsed  between  the  date  of  it, 
and  the  day  when  this  suit  was  commenced, 
nor  doth  Peter  Beverley  Whiting  appear, 
of  the  defendents  own  shewing,  as  the  rep- 
lication stateth,  or  otherwise,  to  have  ap- 
plied for,  and  obtained  from  the  county 
court  of  Gloucester,  an  order  or  orders, 
that  the  said  executors  of  the  said  Beverley 
Whiting  should  make  up  an  account  of 
their  administration,  the  defendent,  by  her 
answer,  having  confessed  that  she  remem- 
bered to  have  only  heard  of  orders,  from 
the  motion  of  Peter  Beverley  Whiting,  to 
have    his  fathers  estate  settled,  nor  is  any 

such  order  now  among  the  exhibits. 
45  *Not  the  second,    because,    if  that 

conld  be  so  interpreted,  as  to  contain 
a  consent  or  obligation  to  account,  it  is 
also  superannuated. 

Not  the  third,  because  in  one  paragraph 
of  that  letter  the  writer  of  it  declare th  her 
opinion  to  be,  that  the  length  of  time  is 
sufficient  to  set  aside  all  clames  of  the  sort 
of  that  made  by  the  plaintiffs,  and,  this 
being  connected  with  the  paragraph  quoted 
in  the  bill,  upon  which  the  plaintiffs  rely 
to  prove  her  submission  to  a  settlement  of 
the  executors  account  of  administration  of 
Beverley  Whitings  estate,  if  a  commentary 
be  made  on  both  of  them  together,  the  fairer 
interpretation  la,  that  she  did  not,  by  the 
latter,  relinquish  the  defense,  which  in  the 
former  she  thought  a  good  defense,  and 
that  in  favor  to  executors,  of  whose  negli- 
gence, infidelity,  and  delinquency  the  letter 
is  replete  with  accusation ;  and  if  the  de- 
fense and  settlement  be  incompatible,  she 
ought  to   be  allowed   her  election  to   abide 


by  the  former,  which  she  declared,  as  is 
confessed,  before  the  commencement  of  the 
suit,  and  determined  by  her  plea  after- 
wards, because  no  part  of  the  letter  dis- 
co vereth,  although  she  had  been  informed 
indeed  of  some  account  against  the  estate 
of  Beverley  Whiting,  that  she  knew  the 
nature  or  amount  of  the  plaintiffs  demand, 
or  suspected  that  her  husband  was  indebted 
to  them,  the  contrary  of  which  last  may  be 
inferred,  as  well  from  her  forwardness  to 
bring  on  a  settlement,  which,  if  the  de- 
mand be  established,  would  terminate  in 
aggravated  distress  to  herself  and  her  fam- 
ily, as  from  that  member  of  the  paragraph 
quoted  in  the  bill,  wherein  the  speakers 
(Robinsons)  insolvency  is  mentioned,  as 
the  cause  of  delaying  an  application  to  him 
to  whom  the  letter  was  addressed,  his  sol- 
vency or  insolvency  being  unimportant  to 
her,  otherwise  than  as  some  part  of  that 
reparation,  for  the  losses  her  husband  had 
sustained  through  the  misconduct  of  his 
fathers  executors,  which  was  desperate  in 
the  latter  event,  she  hoped  might  be  ob- 
tained in  the  other:  and  if  thus  unin- 
formed, and  ignorant,  and  unapprised  of 
the  extent  of  the  proposed  settlement,  she 
had  explicitly  and  unconditionally  promised 
to  enter  into  it,  the  spirit  of  equity  dic- 
tates rather  absolution  from  such  a  promise 
than  exaction  of  its  performance,  and 
because  the  writer  of  the  letter  had  no  power 
thereby  to  bind  the  estate  of  her  husband 
for  payment  of  that  with  which  if  he  had 
been  then  living,  he  would  not,  by  any 
thing  now  appearing,  have  been  made 
chargeable ;  for  that  an  executor  or  admin- 
istrator, by  his  contract,  should  create  an 
obligation  in  the  testa tpr  or  intestate,  who 
had  not  delegated  a  special  authority  for 
that  purpose,  seems  preposterous,     and 

Not  the  fourth,  as  well  for  the  reason  last 
assigned  in  the  next  preceding  section,  as 
because  the  plaintiffs  were  not  a 
46  *party  to  the  order,  and  were  pur- 
posely omitted  by  the  defendent  Eliz- 
abeth Whiting,  saying,  as  they  confess  in 
the  bill,  she  was  advised  their  demand  was 
barred  by  the  act  of  limitations ;  so  that  the 
plaintiffs  relying  upon  this  order,  taken 
with  that  saying,  to  obviate  the  act  of  lim- 
itation, seem  to  rely  upon  this,  that  when 
she  reserved  the  power  to  plead  the  act, 
she  relinquished  the  power  to  plead  the  act. 

And,  upon  the  whole  matter,  the  court 
reviewing  and  frequently  pondering  the 
subjects  of  the  foregoing  disquisition,  and 
observing  that  this  bill  requireth  an  ac- 
count relating  to  the  administration  of  an 
estate  from  one  who  was  never  bound,  nor 
doth  represent  any  who  were  bound,  origi- 
nally, if  at  all,  to  render  it,  and  that  this 
requisition  is  made  by  representatives  of 
an  executor  and. guardian,  who  was  bound 
to  render  accounts  of  his  administration 
and  management  of  the  same  estate  in  both 
those  characters,  but  confessedly  never  did 
render,  and  doth  not  appear  to  have  even 
kept,  an  account  of  them  in  either,  and  by 
whose  defaults  in  those  instances,  and  pos- 
sibly in    other   instances,   no  settlement  of 


121 


WYTHE 


Virginia  Rbports,  Annotated. 


47^48 


those  accounts,'  free  from  injustice  to  one 
or  other  of  the  parties,  can  be  made  now, 
when  those  who  transacted  the  matter  pro- 
posed to  be  examined  are  dead;  when  the 
evidence,  by  which  some  debits,  now  seem- 
ing indisputable,  mig-ht  have  been  contro- 
verted, and  credits  omitted  might  have 
been  justified,  in  an  earlier  discussion, 
hath  vanished  by  time,  frequently  produc- 
ing such  changes,  that  the  same  thing 
which  appeareth  in  one  form  to  day,  may 
have  worn  a  different  form  some  years  be- 
fore; when  documents,  pertinent  to  this 
business  may  have  been  mislaid,  lost,  or 
destroyed,  some  of  them  not  impossibly  by 
the  means  of  that  executor  and  guardian, 
who  had  a  right  to  the  possession  of  them ; 
and  when  the  same  causes  would  prevent  a 
recovery  of  satisfaction  for  the  injury, 
which,  according  to  the  letter  often  men- 
tioned before,  Peter  Beverley  Whiting  com- 
plained, he  had  suffered  by  the  malversation 
of  his  fathers  executors;  the  court  is  of 
opinion  this  is  one  of  those  cases,  in  which 
the  statute  for  limitation  of  actions,  a  law 
believed  by  most  men  esteemed  well  learned 
in  jurisprudence  to  be  congruous  with  the 
principles  of  natural  law,  and  to  be  sancti- 
fied by  public  utility,  may  be  honestly  and 
conscientiously  pleaded ;  and  therefore  the 
court  allowing  the  plea  of  the  defendent 
Klizabeth  Whiting,  and,  being  of  opinion, 
that  a  demand  barred  by  the  statute  for 
limitation  of  actions,  existeth  not  after- 
wards, so  that  the  plaintiffs  could  not  re- 
cover their  demand  against  the  other 
defendents,  if  they  were  indebted  to  Peter 
Beverley  Whiting, 

Dismissed  the  bill,  with  costs. 


♦Between  47 

JOHN    HOLCOMB    OVERSTREKT, 
plaintiff, 

AND 

RICHARD  RANDOLPH,  and  David  Meade 
Randolph,  executors  of  Richard  Randolph, 
and  William  Griffin,  defendents, 

Auff.,  1780. 

I.  Bonds— Fraud— Asslffnment— Bona    Fide    Holder.*— 

An  obllffor  unfairly  dealt  with  In  the  purchase  of 
a  slave  may  be  dlscharsred  from  his  obligation 
affainst  the  seller:  but  not  against  an  assignee, 
for  value,  without  notice  of  the  unfairness. 
t.  Objections  to  this  opinion,  and  the  chancellor*8 
answers  thereto. 

THE  plaintiff  had  executed  an  oblig-a- 
tion  for  payment,  to  Richard  Randolph,  the 
testator,  of  three  hundred  pounds,  the  price 
for  a  negro  slave  sold,  the  seller  had  acted 
so  unfairly  in  the  bargain  that,  if  he  and 
the  buyer  only  had  been  interested,  the  lat- 
ter ought  to  have  been  discharged  from  the 
obligation,  but  the  court,  on  the  Sth  day 
of  august,  1789,  delivered  an   opinion,  that 

*But  see  appendix  433:  also  monoi^raphic  note  on 
"Bonds"  appended  to  Ward  v.  Churn.  18  Gratt.  801: 
monoirraphic  noU  on  "Assignments"  appended  to 
Raffsdale  v.  Has^y,  9  Gratt.  409. 


the  plaintiff  was  not  intitled  to  relief 
against  the  obligation  in  the  hands  of  the 
assignee,  the  defendent  William  Griffin, 
who  having  paid  a  valuable  consideration 
for  it,  without  knowledge  of  unfairness  in 
the  sale  of  the  negro,  and  being  impow- 
ered,  by  statute,  made  in  1748,  (ch.  il  of 
the  edit,  in  1769,  sect.  7, )  to  commence  and 
prosecute  an  action  in  his  own  name,  had  a 
legal  right  to  the  money  acknowledged  by 
the  obligation  to  be  due,  and  whose  equity 
was  not  less  than  the  obligors  equity,  in 
consequence  of  which  opinion  the  bill  of 
the  plaintiff,  which  was  partly  for  an  in- 
junction to  stay  execution  of  a  judgment 
recovered  in  an  action  upon  the  obligation 
by  the  assignee,  was  dismissed,  as  to  that 
defendent. 

Against  this  opinion,  when  the  same 
question  hath  been  several  times  since  dis- 
cussed in  other  cases,  were  objected, 

1,  That  it  exalteth  a  derivative  right  over 
the  primitive  right,  implying  that  the  obli- 
gee may  transfer  a  right  which  he  hath 
not,  or  a  greater  right  than  he  hath,  to 
the  assignee. 

2,  That  the  opinion  supposeth  the  as- 
signees equity  not  to  be  less  than  the  obli- 
gors equity,  the  truth  of  which  was  not 
admitted. 

3,  That  the  doctrine,  inculcated  in  the 
opinion,  will  encourage  fraud  and  produce 
more  inconvenience  than  the  contrary  doc- 
trine, obligees,  conscious  that,  that  by 
their  malversation,  they  were  so  obnoxious 
as  that  demands,  in  their  own  names,  were 
not  sustainable,  will  assign  the  obligations* 
and,  becoming  insolvent,  which  is  said  to 
have  happened  in  the  principal  case,  or  re- 
moving to  parts  unknown,  prevent  or 
render  ineffectual  recourse  to  them  by  in- 
jured obligors,  more   reasonable   would    be 

to  put  the  assignee  in  the  same  condi- 
48        tion  in  which  the  obligee  *is ;  for  the 

assignee,  before  he  accepts  the  as- 
signment, might,  by  injury,  be  informed 
if  the  obligor  admitted  or  denied  the  money 
to  be  justly  due,  whereas  the  latter  can  sel- 
dom or  never  give  timely  notice  to  the 
former  of  exceptions  to  the  demand. 

4,  That,  by  equity  of  the  statute,  which 
authorised  commencement  and  prosecutions 
of  actions  in  the  names  of  assignees,  direct- 
ing discounts,  before  notice  of  assignment, 
to  be  allowed,  obligations  in  the  hands  of 
assignees  ought  to  be  liable  to  objections 
which  might  be  urged  against  them,  if  they 
had  remained  in  the  hands  of  the  obligees. 

ANSWERS: 

To  the  first  objection,  the  opinion  is 
not  such  a  paradox  as  the  objector  supposed, 
if  the  obligation  be  such  that  the  action 
upon  it,  brought  by  the  obligee  himself, 
would  not  be  barred  by  any  legal  plea,  the 
court  of  law  could  not  hinder  him  from 
recovering  a  judgment  and  suing  forth  ex- 
ecution, although  he  should  appear  to  have 
practised  fraud  in  obtaining  the  obli|^a- 
tion.  the  court  of  equity  can  restrain  him, 
by  injunction,  from  enjoying  the  benefit 
of  his  judgment,  upon  this  principle;  that 
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he  who  had  injured  the  oblig^or,  by  foul 
dealing,  should  make  reparation  for  it.  the 
obligee,  when  he  assigns  the  obligation, 
transferreth  simply  his  right  to  the  money 
thereby  acknowledged  to  be  due ;  but  doth 
not  transfer,  cannot  transfer,  thereby,  his 
duty  to  make  that  reparation,  (a)  nor  can  be 
said  to  transfer  a  right  which  he  hath  not, 
although  it  be  a  right  from  en  joying  which 
the  court  of  equity  may  restrain  him.  but 
such  a  power  cannot  be  warrantably  exer- 
cised by  that  court  against  the  assignee,  if 
he  were  innocent  of  the  fraud,  because  it 
would  be  manifestly  forcing  one  man  to 
make  reparation  for  injury  done  by  another 
man.  and  accordingly  a  court  of  equity 
doth  never  deprive  the  purchaser  of  a  legal 
title,  although  unfairly  acquired  by  the 
seller,  if  the  purchaser  were  not  an  accom- 
plice in  or  privy  to  the  unfairness,  conse- 
quently the  assignee,  who  is  not  a  particeps 
criminis,  either  b>  his  own  act  or  by  ac- 
ceptance of  a  title  known  by  him  to  have 
been  unfairly  acquired,  hath  the  same  right 
to  the  money,  acknowledged  by  the  obliga- 
tion to  be  due,  as  if  it  had  been  made  pay- 
able to  himself,  with  this  difference  only, 
that  the  assignee  must  allow  discounts  to 
which  the  obligor  was  in  titled  against  the 
obligee,  the  nature  of  which  discounts  will 
be  explained  in  answer  to  the  fourth  objec- 
tion. 

The  obligor,  if,   before  discovering 
49       the  unfairness   in   the   sale,  *he    had 
paid  the  money  to  the   seller,    might 
have  recovered  it  from  him. 

But  could  the  obligor,  before  the  discov- 
ery, paying  the  money  to  the  assignee, 
have  recovered  it  from  the  latter? 

This  indeed  is  only  stating  the  case  and 
propounding  the  question  over  again, 
with  a  circumstance  which  ought  not  to 
vary  the  determination,  but  which  will 
exhibit  more  plausibly  this  defense,  which 
the  assignee  might  urge  against  the  de- 
mand from  him  by  the  obligor  of  reparation 
for  a  wrong  done  by  the  obligee :  i  have 
received  what  was  confessedly  due  to  me, 
and  received  it  from  thee,  who  didst  ac- 
knowledge thyself  to  be  debitor  for  it ;— i 
trusted  the  obligee  on  thy  credit ; — if  thou 
hadst  not  enabled  him  to  turn  thee  over  a 
debitor  to  me,  i  might  not  have  dealed 
with  him, — might  have  required  caution 
from  him, — or  might  have  recovered  a 
judgment  against  him,  before  he  became 
insolvent;  finally  i  have  done  thee  no 
wrong. 

The  same  defence  urged  by  the  assignee, 
before  receipt  of  the  money,  ought,  as 
is  conceived,  to  prevale ;  for  the  following 
aphorism  is  believed  to  be  a  just  rule ;  of 
two  innocent  men,  in  which  predicament 
are  obligor  and  assignee  in  the  principal 
case,  the  loss,  which  one  must  bear,  ought 
to  rest  on  him,  by  whose  act  it  was  occa- 
sioned ;  because,  without  that  act,  the  loss 
would  have  been  prevented,  in  this  case, 
the  act  which  occasioned  the  loss  was 
granting  the  obligation. 


(a)  Some,  perhaps,  would  rather  say  transfer  his 
SUABILILY.-Note  in  edition  of  1795. 


To  the  second  objection.  The  reason  of 
the  opinion,  namely,  that  the  assignees 
equity  is  not  less  than  the  obligors  equity, 
is  still  believed  to  be  correct,  for  although 
where  the  equity  of  one  party  and  the  equity 
of  another  are  homogeneous,  their  quantities 
may  be  compared  together,  and  their  differ- 
ence, if  they  be  not  equal,  may  be  deter- 
mined as  accurately,  perhaps,  as  quantities, 
which  are  the  subjects  of  geomerical  calcu- 
lation: yet  the  equity  of  an  obligor,  injured 
by  the  fraud  of  the  obligee,  and  the  equity 
of  an  assignee  of  the  obligation,  for  valu- 
able consideration,  without  notice,  injured 
by  loss  of  his  debt,  being  so  unlike,  that 
they  can  not  be  compared  together,  in  order 
to  shew  which  is  the  greater,  must  be  sup- 
posed equal. 

To  the  third  objection.  If  the  law  be, 
as  it  is  supposed  to  be,  in  favor  of  the  as- 
signee, the  court  of  equity  hath  no  power, 
in  consideration  of  inconveniences,  to 
change  the  law.  that  the  inconveniences 
would  be  less,  if  the  law  were  determined 
to  be  otherwise,  is  not  granted ;  because  that 
it  can  be  proved  is  not  believed,  moreover 
the  obligor  in  almost  every  case  may,  as  is 
supposed,  be  secured  against  danger  from 
an  assignment:  for  recent  and  diligent 
prosecution  of  a  bill  in  equity,  for  relief 
against  fraud  in  obtaining  the  obli- 
50  gation,  will  put  a  '^'posterior  assignee 
in  the  predicament  of  a  lite  pendente 
purchaser. 

To  the  fourth  objection.  1,  the  section 
of  the  statute,  to  which  the  objector  al- 
luded, is  confined,  by  the  terms  of  it,  to 
such  discounts  as  are  admissible  on  trial  of 
an  issue,  in  an  action  at  common  law;  but 
the  plaintiffs  demand  of  a  reparation,  in 
this  case,  is  not  of  that  nature,  if  damages, 
which  may  be  recovered,  by  way  of  repara- 
tion, for  a  fraud,  can  properly  be  discounted 
against  the  debt  due  by  obligation,  dam- 
ages, which  may  be  recovered  for  any 
other  injury,  committed  by  the  obligee, 
may  be  discounted  in  like  manner ;  which 
hath  never  been  pretended.  2,  the  legisla- 
ture, by  allowing  the  action  to  be  com- 
menced and  prosecuted  in  the  name  of  the 
assignee,  is  supposed  to  have  intended  to 
put  him  in  the  same  state  as  the  indorsee 
of  a  bill  of  exchange,  against  whom  the 
drawer  would  not  be  intitled  to  such  relief 
as  he  might  have  obtained  against  the 
payee.  3,  a  proviso  in  a  statute  restrains 
the  enacting  words  from  operating  upon  the 
case  described  in  the  proviso,  but  upon  no 
other;  and  accordingly,  the  proviso  being 
in  the  nature  of  an  exception,  the  maxim 
is  exceptio  probat  regulam,  or  the  enacting 
words  apply  to  every  case  but  that  which 
is  exempted  from  them  by  the  exception, 
and  consequently  the  proviso,  by  the  argu- 
mentum  a  pari  ratione,  or  even  a  fortiori, 
cannot  be  extended  by  equity;  the  proviso 
is  a  measure  limiting  the  exent  of  the  en- 
acting words,  and,  from  the  nature  of  the 
thing,  should  no  more  be  applied  to  any 
case,  to  which  the  words  of  it  have  not 
adapted  it,  than  it  should  be  variable,  in 
its  reach,  and  especialy  in  this  case,  where 
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the  proviso  warns  the  assignee,  that  the 
risque  which  he  runs  is,  not  that  the  debt 
was  never  due,  but  that  it  hath  been  paid, 
its  original  justice  being  supposed. 

Note.— The  cases  referred  to  by  the  Chancellor 
<p.  47)  as  those  in  which  the  name  qaestion  hath 
been  since  discussed,  may  have  been  Norton  v. 
Rose,  and  Picket  v.  Morris.  2  Wash.  28S  and  265,  in 
which  the  Court  of  Appeals,  overruling  the  Chan- 
cellor, held  '*That  an  assifnee  of  a  bond,  or  obltira- 
tion.  takes  the  same  subject  to  all  the  equity  of  the 
oblifiTor ;  and  that  the  obligor  ouffht  to  be  allowed 
to  set  off  and  discount  aeralnst  the  debt  when 
claimed  by  the  assig-oee  any  equitable  demand  re- 
specting said  debt,  which  he  had  a  right  to  claim 
from  the  original  oblifree."  See  also,  as  some  of 
the  cases  pari  materia.  Mayo  v.  Giles  adm'r.  I  Munf. 
683  :  Stockton  v.  Cook.  3  Munf.  68  ;  McNeil  et  als.  v. 
Baird.  6  Munf.  316 :  Broaddus  et  als.  v.  Rosson.  et  ux. 
and  Moore  et  als.  v.  Holcombe  et  al.  8  Leiffh  12,  and 
607 :  Feazle  v.  Dillard.  et  al .  6  Lelgrh  ?» :  6  Lelfrh  280 : 
WashinfiTton  v.  Pollard,  5  Grat.  632.— Note  in  edition 
1862.  

*BETWBEN  51 

JAMES  MA2:E,  plaintiff, 

AND 

WILLIAM  HAMILTON  and  Andrew  Ham- 
ilton, dt/endents, 

Oct..  1788. 

I.  Surveys— Pre-emption  by  Settlement  ♦—Priority  of 
riffht  to  land  and  pre-emption,  by  settlement,  sus- 
tained by  his  chancellor:  but  denied  by  Court  of 
Appeals,  as  to  the  pre-emption,  against  a  survey 
prior  to  1776,  under  an  order  of  Council. 

a.  S«me~ Same -Case  at  Bar.— M.  claimed  land  and 
pre-emption  by  virtue  of  settlement  in  1764.  H. 
claimed  same  land,  and  tbe  commissioners 
affirmed  his  claim.  M.  entered  a  caveat  and 
appealed  to  the  General  Court,  which  in  (782  re- 
versed the  sentence,  and  rejected  a  motion  for  an 
appeal.  In  1783  the  Court  of  Appeals  awarded  a 
writ  of  error  but  quasbed  it,  on  the  ground  of 
the  judgment  of  the  General  Court  in  such  a  case 
was  final.  Prior  to  this,  in  the  same  year,  the 
Court  of  Appeals  had,  (under  the  act  of  1779.  %  10.) 
decreed  in  favor  of  the  claims  of  under  orders  of 
council,  of  the  Greenbrier  and  Loyal  Cos,  The 
surveyor  of  the  Gr.  Co.  in  1775  surveyed  the  land 
in  controversy,  but  in  blank,  owing  to  the  contest 
between  M.  and  H.  H.  afterwards  procured  said 
survey  to  be  tilled  up  to  bim,  and  then  obtained  a 
grant  embracing  the  said  land.  M.  filed  a  bill  in 
the  H.  C.  C .  seeking  to  vacate  H.'s  patent  for  his 
fraud  in  procuring  it.  &c.  The  chancellor  sus- 
tained the  judgment  of  the  General  Court  as 
final;  and  decreed  in  favor  of  M.  both  as  to  the 
land  and  the  pre-emption;  upon  his  paying  £3  for 
every  100  acres  to  the  Gr.  Co.  Reversed  by  Court 
of  appeals,  as  to  the  pre-emption. 

3.  Comments  of  the  Chancellor. 

THE  subject  of  controversey  in  this  case 
was  400  acres  of  land,  in  the  county  of 
Greenbrier,  with  a  right  of  preemption, 
the  plaintiff  claimed  by  virtue  of  settlement 
in  1764.  the  defendents  claimed  by  virtue 
of  both  a  settlement  and  a  survey,  alleging 
the  survey,  when  they  first  pretended  to 
derive  a  title  by  it,  to  have  been  made   in 


•The  principal  case  is  cited  in  Gaskins  v.  Com..  I 
Call  208:  Burnsides  v.  Reid,  2  Wash.  48,  49:  Williams 
▼.  Jacob.  Wythe  148. 


1774,  altho  the  survey  to  which  they  alluded 
appeareth  to  have  been  made  in  June,  1775, 
by  an  order  of  council,  granted  to  the  Green- 
brier company  in  1751. 

Before  the  special  court  of  commis- 
sioners, constituted  by  the  act  of  general 
assembly,  passed  in  the  may  session  of  1779, 
the  plainti-ff  exhibited  his  clame,  and  the 
defendents  opposed  it. 

The  commissioners,  by  their  sentence, 
the  14  day  of  January,  1780,  affirmed  the 
clame  of  the  defendents,  certifying  Andrew 
Hamilton  to  be  entitled  to  the  400  acres  of 
land,  by  right  of  settlement,  before  the  1 
day  of  January,  1778,  being  part  of  a  sur- 
vey of  1100  acres,  made  for  him,  in  the  year 
1774,  also  to  have  the  right  of  preemption 
for  500  acres  adjoining  the  settlement. 

This  sentence,  from  which  the  plaintiff 
appealed,  entering  a  caveat  against  emana- 
tion of  a  grant  in  consequence  of  it, 
52  was  ^reversed  the  9  day  of  October, 
1782,  by  the  general  court,  who  or- 
dered that  a  grant  issue  to  the  plaintiff 
for  the  said  400  acres  of  land,  in  right  of 
settlement,  and  for  1000  acres  more,  in 
right  of  preemption,  to  which  no  other  per- 
son had  any  legal  right  or  clame. 

A  motion  to  that  court  for  an  appeal 
from  this  judgment  was  denied,  the  court 
of  appeals,  on  the  30th  day  of  april,  1783, 
awarded  a  writ  of  error  to  the  judgment; 
29  day  of  October,  following  quashed  the 
writ  of  error,  declaring  their  opinion  to 
be,  that  they  had  no  jurisdiction  over  judg- 
ments, rendered  by  the  general  court,  on 
caveats  sued  forth  in  that  court  against 
the  judgments  of  district  commissioners; 
the  next  day  set  aside  the  cassation ;  and 
finally,  on  the  first  day  of  november  follow- 
ing, reinstated  it,* 

The  survey,  under  which  the  defendents 
clamed,  is  certified  to  have  been  made  by 
Samuel  Lewis,  surveyor  of  the  county,  who 
at  that  time  was  an  agent  of  the  green- 
brier  company. 

Upon  the  petition  of  Andrew  Lewis,  also 
an  agent  of  the  greenbrier  company,  the 
court  of  appeals  to  whom  it  was  addressed, 
on  the  2  day  of  may,  1783,  entered  thia 
opinion  decree  and  ot'der:  the  several 
claims  of  Thomas  Walker,  esquire,  on  behalf 
of  himself  and  the  other  members  of  the 
loyal  company,  and  of  Thomas  Nelson, 
esquire,  on  behalf  of  himself  and  the 
other  members  of  the  greenbrier  company, 
to  grants  of  all  the  lands  surveyed  under 
several  orders  of  council,  bearing  date  the 
12  of  July,  1749,  the  29,  of  October,  1751, 
the  14  of  June,  1753,  and  the  16  of  december, 
1773,  came  on  to  be  heard  yesterday  and 
this  day,  and  thereupon  the  arguments  of 
counsil  for  the  clamants,  and  of  the  attor- 
ney general  for  the  commonwealth,  having* 
been  fully  heard  and  considered,  it  is  the 
opinion  of  the  court,  and  accordingly- 
decreed  and  ordered,  that  all  surveys,  made 
by  a  county  surveyor,  or  his  deputy  prop- 
erly qualified  according  to  law,  previous  to 


*[That  is.  re-instated  the  cassation :  or  quashed 
the  writ.  See  Maze  y.  Hamilton,  4  Call.  86.— Kd.} 
Note  in  edition  of  1862. 
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the  year  1776,  and  certified  to  have  been 
made,  by  virtue  of  the  orders  of  council  to 
the  loyal  and  green  brier  companies,  or 
either  of  them,  ought  to  be  confirmed ;  and 
that  the  register  be  directed  to  issue  patents 
upon  all  such  surveys  as  shall  be  returned 
and  so  certified.*  this  act  of  the  court 
53  of  appeals  was  ^authorized,  if  au- 
thorized at  all  by  the  10th  section 
of  the  statute  before  mentioned,  which  is 
to  this  purpose,  all  claims  for  lands  upon 
surveys  under  orders  of  council,  or  entries 
in  the  council  books,  shall  by  the  clamers 
be  laid  before  the  court  of  appeals,  at  a  time 
appointed  by  the  act;  and  shall  be  heard 
and  determined  in  a  summary  way,  with- 
out pleadings  in  writing,  upon  such  evi- 
dence as  in  the  opinion  of  the  court  the 
nature  of  the  case  may  require;  and  no 
clame  shall  be  valid,  but  such  only  as  shall 
be  heard  and  established  by  the  said  court 
of  appeals,  and,  on  their  certificate,  that 
any  such  clame  hath  been  established,  the 
register  is  required  to  issue  a  warrant  or 
grant  thereupon ;  and  the  attorney  general 
is  required  to  attend,  on  behalf  of  the  com- 
monwealth.! 

A  grant  of  the  1100  acres  in  the  survey- 
ors certificate  to  Andrew  Hamilton  passed 
the  seal  the  5  day  of  november,  1783 ;  and 
the  plaintiff,  who  was  thereby  deprived  of 
that,  to  which  his  title  was  asserted  by  the 
judgment  of  the  general  court,  for  the  land 
recovered  by  that  judgment  was  included 
in  the  grant,  filed  a  bill  in  the  high  court 
of  chancery,  complaining  of  the  fraud,  in 
procuring  such  a  grant,  and  seeking  re- 
dress. 

The  defendents,  in  their  answer,  relied 
upon  the  matters  which  were  discussed  be- 
fore the  general  court,  on  hearing  the  ap- 
peal from  the  sentence  of  the  court  of 
commissioners,  and  relied  upon  no  other 
matters.  The  clames  of  the  defendents  to 
part  of  the  400  acres  purchased  from  John 
Tackett,  said  to  have  been  a  joint  settler 
of  them  with  the  plaintiff,  and  to  the  whole 
purchased  from  the  companys  agent,  and 
certified  by  him  to    have  been  surveyed  for 


*[See  this  order  in  the  case  of  the  Greenbrier  and 
Loyal  Co*s..  4  Call.  82.  That  case  decides  ;  that  ihe 
Indian  war  in  1754,  and  the  subsequent  acts  of  the 
kingly  government  preventing  the  settlement  of 
tbe  lands  lying  within  the  boundaries  claimed  by 
tbe  Loyal  and  Greenbrier  Co.'8.  were  suflQclent  ex- 
cuses for  those  companies,  for  not  completing  their 
surveys,  and  obtaining  patents  for  the  lands  within 
the  periods  prescribed  by  the  orders  of  council 
under  which  they  were  claimed.    And  shews  that 

Waste  lands,  before  the  revolution,  were  taken  up 
by  order  of  council,  in  general  cases  :  and  by  war- 
rant from  the  governor,  for  military  services.  An 
entry  In  the  council  books.  If  followed  by  an  order 
of  conncll,  gave  priority  of  grant.  The  report  con- 
tains also  forms  of  the  orders  in  council.  4  Call, 
2l.-Ed.l— Note  in  edition  1852. 

t[Thls  section  may  be  found  in  10  Hen.  Stat  48 ; 
and  why  may  it  not  have  been  intended  to  give 
jurisdiction  to  the  Court  of  Appeals,  solely  in  cases 
between  claimants  of  land,  (whether  companies  or 
indivldaals.)  under  orders  of  council  or  entries  in 
the  council  books,  and  the  commonwealth  ?  In 
such  cases  it  would  be  proper  for  the  Attorney  Gen- 
eral to  appear  in  behalf  of  the  commonwealth.  In 
contests  between  individuals,  each  would  have  his 
own  counsel :  and  would  not  be  asserting  any  claim 
against  tbe  commonwealth.— Ed.}— Note  in  edition 
otl8». 


the  defendent  Andrew  Hamilton,  are  not 
indeed  said  to  have  been  discussed,  and  do 
not  otherwise  appear  to  have  been  particu- 
larly noticed,  in  the  judgment  of  the  gen- 
eral court;  but  that  the  former  of  them 
must  have  been  considered  by  that  court 
is  manifest  by  this  paper,  certified  by  the 
proper  officer  to  have  been  produced  and 
read  at  the  trial :  i  do  hereby  assign  all  my 
right    and  title   in  and  to  a  settlement  and 

improvement  made  by  me  known  by 
54        the  name  of  Maze    cabin,  ^first   im- 

proven  by  myself  and  James  Maze,  to 
Andrew  Hamilton,  witness  my  hand  and 
seal,  this  first  day  of  January,  1780,  John 
Tackett,  seal,  teste  James  Macorcle;  and 
that  the  other  clame  by  survey,  which  was 
mentioned  in  terms  in  the  very  sentence, 
the  rectitude  whereof  was  the  subject  of 
disquisition,  was  likewise  considered  by  the 
general  court,  no  other  cause  to  doubt  ap- 
peareth  but  the  mistake  of  a  year  in  the 
date  of  the  survey. 

When  the  cause  came  on  to  be  heard  be- 
fore the  court  of  equity  in  October,  1789,  the 
judgment  of  the  general  court,  the  9  day 
of  October,  1782,  having  reversed  the  judg- 
ment of  the  court  of  commissioners,  so  far 
as  that  judgment  related  to  the  400  acres 
of  land  lying  in  the  county  of  Greenbrier, 
called  the  cabin  place,  and  any  right  of 
preemption  of  the  defendents .  belonging 
thereto;  and  the  said  judgment  of  the  gen- 
eral court  having  awarded  that  a  grant 
should  issue  to  the  plaintiff  for  the  said  400 
acres  of  land,  in  the  right  of  settlement, 
and  for  1006  acres,  in  right  of  preemption, 
to  which  no  other  person  hath  any  legal 
right  or  clame,  complying  with  the  terms 
of  the  law,  in  such  cases  provided ;  which 
judgment  of  the  general  court  the  court  of 
appeals  have  judicialy  disaffirmed  their 
power  to  reverse,  by  their  order,  the  1  day 
of  november,  in  the  year  1783,  quashing  the 
writ  of  error  brought  for  that  purpose;  the 
high    court    of     chancery    delivered     this 

OPINION, 

That  by  the  said  judgment  of  the  general 
court,  the  right  clamed  b3'  the  defendents, 
under  the  survey  certified  by  Samuel 
Lewis,  the  19  day  of  June,  in  the  year  1775, 
to  have  been  made  by  him  for  the  defend- 
ent Andrew  Hamilton,  so  far  as  that  survey 
includes  any  land  to  which  the  right  of 
the  plaintiff  is  asserted  by  the  judgment, 
was  annulled :  that  the  decree  and  order  of 
the  court  of  appeals,  the  2  day  of  may,  in 
the  year  1783,  on  hearing  the  several  clames. 
of  Thomas  Walker,  and  Thomas  Nelson,  on 
behalf  of  themselves,  and  the  loyal  and 
greenbrier  companies,  if  it  contravene, 
which  however  is  contestable,  the  judgment 
of  the  general  court,  ought  not  to  bar  the 
plaintiff;  not  only  because  he  was  no  party 
to  the  order  and  decree,  but  because  the 
judgment  of  the  general  court,  whose  au- 
thority in  that  particular  instance  is  su- 
preme, and  therefore  equal  to  the  authority 
of  the  court  of  appeals  in  general,  is  prior 
in  time  to  the  said  decree  and  order,  and 
consequently    will   prevale   against    them ;. 
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and    that    the    subsequent  conduct  of    the 

defendent    Andrew    Hamilton,    which  was 

not  sanctified  by  the  said  decree  and  order, 

in  proceeding  to  obtain  a  grant  from 

55  the   register  *^of    the   land  office,  and 
in    tempting  thereby  to  frustrate  and 

elude  the  judgment  of  the  general  court, 
was  a  fraud ;  against  which  the  plaintiff 
ought  to  be  relieved ;  and  pronounced   this 

DECREE, 

That  the  defendents  be  in  joined  from  ob- 
structing the  plaintiff  in  proceeding  to 
carry  the  said  judgment  of  the  general 
court  into  execution,  *and  do,  at  his  cost, 
convey  to  him  the  inhertance  of  the  1100 
acres,  mentioned  in  the  said  survey,  and 
granted  to  the  defendent  Andrew  Hamilton, 
by  letters  patent,  the  5  day  of  november, 
in  the  year  1783,  or  so  much  thereof  as  shall 
be  included  within  the  bounds  of  the  land 
to  be  surveyed  for  him,  in  pursuance  of  the 
said  judgment ;  and  do  also  pay  unto  him 
his  costs  expended  in  prosecuting  this  suit; 
but  the  plaintiff  is  understood  to  be  ac- 
countable, to  the  greenbrier  company,  for 
so  much  of  the  land,  as  he  shall  take  out 
of  the  defendents  survey,  in  the  proportion 
of  three  pounds  for  every  hundred  acres, 
and  liberty  is  reserved  to  the  parties  to  re- 
sort to  this  court,  for  its  further  direction, 
as  to  any  matter  relating  to  the  subject  of 
this  decree. 

The  author  of  this  decree,  some  time 
after  it  was  signed,  thought  it  not  correct 
in  asserting  the  plaintiffs  right  to  more 
than  400  of  the  1100  acres  of  land,  because 
the  residue  might  be  appropriated  by  the 
survey,  in  1775,  the  settlers  right  of  pre- 
emption being  given  not  before  1779,  and 
being  different  from  the  right  of  settle- 
ment, which  latter  the  legislature,  by  their 
act  of  that  year,  recognize  in  terms  im- 
plying a  preexistence  of  the  right,  but, 
upon  further  revision,  he  is  inclined  to 
approve  that  part  as  it  is,  for  if  the  right 
by  settlement  ought  to  pre  vale  against  a 
survey  posterior  to  the  settlement,  to  prove 
which  will  be  attempted  hereafter,  that  its 
appendage,  or  shadow  as  one  called  it,  the 
right  of  preemption,  should  accompany  it 
seemeth  a  natural  consequence,  and  he 
confesseth  another  part  of  the  decree  which 
admitteth  the  plaintiff  to  be  accountable  to 
the  greenbrier  company  for  three  pounds 
for  every  hundred  acres  of  the  land  recov- 
ered by  him  to  be  wrong,  quacunque  via 
data :  for  if  the  settlement  right  be  preva- 
lent against  the  right  by  survey,  the  settler 
is  intitled  to  a  grant  upon  payment  of  the 
fiscal  composition  only ;  and  if  the  right 
by  settlement  prevale  not  against  the  other, 
the  plaintiff,  not  being  intitled  to  the 

56  grant,  *can  not   be  bound  to  pay  any 
money  for  it.     and   no  other  error  in 

the  decree  is  yet  discerned. 


But,  on  the  20  day  of  June,  1791,  the 
court  of  appeals,  before  whom  the  decree 
was  impeached,  declared  it  in  general 
termst  to  be  erroneous,  and,  reversing  it, 
made  the  following 

DECREE  AND  ORDER, 
That  a  survey  be  made  of  the  400  acres 
of  land  for  the  settlement,  to  lie  South  of 
a  line,  to  be  run  from  a  spring  opposite  to 
Christopher  Wachubs,  as  the  same  shall 
appear  to  have  been  made  by  agreement 
between  the  appellee  and  John  Hackett  in 
the  proceedings  mentioned,  so  as  to  include 
the  cabin  and  settlement,  and  which  may 
be  laid  down  as  either  party  shall  direct,  to 
enable  the  court  of  chancery  to  decide  be- 
tween them  on  the  propriety  or  reasonable- 
ness of  the  location ;  that  the  appellant 
Andrews  patent  of  1100  acres  be  also  sur- 
veyed and  laid  down,  to  shew  how  far  the 
same  doth  interfere  with  the  said  400  acres, 
which  being  adjusted  by  the  court  of  chan- 
cery, that  the  said  appellant  be  decreed  to 
convey  to  the  appellee  the  inheritance  of  so 
much  of  the  said  400  acres  as  shall  be  found 
to  lie  within  the  bounds  of  the  said  appel- 
lants patent,  with  warranty  against  him- 
self, and  all  persons  claiming  under  him, 
and  deliver  him  possession  thereof,  upon 
the  appellees  paying  to  him,  at  the  rate  of 
three  pounds  per  hundred  acres,  for  the 
quantity  so  to  be  conveyed ;  and  as  to  the 
residue   of  the  said  1100  acres,  that  the  bill 

be  dismissed,  but  the  appellee  is, 
57        nevertheless,    *to    be     at    liberty    to 

precede  to  survey  the  said  1000  acres 
of  land  for  his  preemption,  if  he  can  find 
land  to  satisfy  the  same  without  interfer- 
ing with  the  said  patent  or  other  prior 
clame. 

The  decree,  in  the  terms  of  it,  affordeth, 
scanty  matter,  but  certain  propositions  re- 
ported, from  good  authority,  to  have  been 
the  foundation  of  it  afford  abundant  mat- 
ter, for 

REMARKS. 

I.  The  court  of  appeals  are  believed  to 


♦[Courts  of  equity  will  set  aside  or  suspend 
patents,  for  the  ends  of  justice.  A?*  to  some  or  the 
principles  on  which  they  will  do  so.  see  the  late 
cases  of  Goodwin  v.  McCluer,  3  Grat.,  291;  and 
Hafran  and  als.  v.  Wardens.  Id..  315.  See  also 
French  v.  Loyal  Company.  6  Lelarh  627.  and  cases 
therecited.— Ed.]— Note  in  edition  of  1863. 


t[The  opinion  of  the  court  on  this  appeal  was  deliv- 
ered by  President  Pendleton  and  rales  as  follows: 
Orders  of  council  before  the  revolution  in  favor 
of  companies  for  larpe  tracts  of  unappropriated 
,  land  were  valid:  and  surveys  under  them  were 
I  secured  by  the  act  of  1779.  (10th  Hen.  Stat,  at  larre, 
:  8&HV0:)  and  the  Court  of  Appeals  had  exclusive  juris- 
diction in  such  cases.  The  Greenbrier  Company 
was  of  that  description:  and  their  surveys 
before  the  date  of  independence  rood.  A  set- 
tler upon  such  a  survey  was,  by  the  7th  sec- 
tion of  the  act  of  1779,  entitled  to  only  800  acres, 
but  upon  a  caveat  to  the  survey,  the  General 
Court  miffht,  under  circumstances,  have  allowed 
him  400  acres;  when  the  survey  was  made  for  a 
wronff-doer  to  the  settler.  A  riflrht  of  settle- 
ment was  allowed  to  be  taken  out  of  the  survey  but 
a  pre-emption  was  noL  Therefore,  where  a  ludsr- 
mentof  the  General  Court  directed  the  settlement 
and  pre-emption  both  to  be  taken  out  of  the  survey, 
and  a  bill  in  chancery  was  brouirht  to  enforce  the 
judgment  and  set  aside  a  patent  upon  the  survey, 
the  defendent  mirht  resist  the  pre>emptlon.  but 
not  the  settlement.  A  patent  obtained  f<}r  the 
whole  survey  after  the  judfirment  of  the  General 
Court,  was  fraudulent  as  to  the  settlement :  aud 
the  patentee  was  decreed  to  convey  that  part  of  the 
survey  to  the  settler.  A  party  who  can  caveat 
ouffht  to  do  so:  but  circumstances  may  excuse  it. 
Hamilton  v.  Maze,  4  Call.  196.— Ed.]— Note  In  edition 
of  1863. 
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have  assumed  in  this  suit,  the  object  of 
which  was  to  remove  an  obstruction  to  the 
execution  .of  a  judgment  of  the  general 
court,  a  power  to  correct  that  judgment,* 
which  they  had  renounced  the  power  to 
correct,  in  a  writ  of  error,  by  the  act  of 
their  constitution,  they  are  impowered  to 
afiBrxn  or  reverse  decrees  judgements  and 
sentences  intirely,  or,  if  they  do  not  affirm 
or  reverse  them  intirely,  may  give  such 
decree,  judgment  or  sentence  as  the  court, 
whose  error  is  sought  to  be  corrected,  ought 
to  have  given,  but  they  can  only  correct 
the  decree  judgment  or  sentence  which  is 
brought  before  them  by  appeal  or  writ  of 
error,  in  this  case  the  general  court  ad- 
judge and  order  that  a  grant  of  400  acres 
of  land  shall  issue  to  the  plaintiff,  the 
defendents  bring  this  judgment  before  the 
court  of  appeals  by  writ  of  error,  then 
was  the  time  to  affirm,  reverse,  or  reform 
the  judgment,  the  court  of  appeals  do 
neither;  because  they  have  no  jurisdiction 
of  the  matter,  or  because,  in  other  words, 
they  have  no  power  to  reverse  or  reform 
that  judgment. 

Notwithstanding  this,  what  is  done?  a 
few  days  after  the  writ  of  error  was  quashed, 
Andrew  Hamilton,  on  the  survey  of  1100 
acres,  procures  a  grant  to  himself  of  the 
land,  which  the  general  court  had  adjudged 
and  ordered  to  be  granted  to  the  plaintiff, 
this  grant  was  obtained  by  a  deception 
practised  upon  the  register,  for  that 
officer,  if  he  had  known  that  the  land 
granted  to  Andrew  Hamilton  included  the 
land  which,  by  a  judgment  of  the  general 
court,  irreversible  by  the  court  of  appeals, 
he  had  before  been  ordered  to  grant. to  the 
plaintiff,  ought  not  to  have  issued,  and 
therefore  probably  would  not  have  issued 
such  a  grant  to  Andrew  Hamilton,  to  be 
relieved  against  this  fraud,  the  plaintiff 
brought  this  suit,  the  high  court  of  chan- 
cery put  the  plaintiff  in  the  state  in 
58  which  *he  would  have  been,  if  the 
frand  had  not  been  practised,  the 
court  of  appeals,  reversing  that  decree,  re- 
form the  general  courts  judgment;  for  of 
the  400  acres,  to  the  whole  of  which  that 
asserts  the  plaintiffs  title,  he  is  allowed 
only  so  much  as  is  on  one  side  of  a  divid- 
ing line,  and  for  that  he  is  to  pay  three 
pounds  by  the  hundred  acres. 

The  propriety  of  reforming,  in  an  original 
suit,  a  judgment  which  was  incorrigible  in 
a  writ  of  error,  and  the  consistency  of  this 
decision  with  that  of  november,  1783,  by 
the  court  of  appeals,  have  not  been  shewn, 
as  is  believed. 

But  let  the  case  be  now  considered  in  the 
same  manner  as  if  the  right  of  the  defend- 
ents, by  the  survey,  or  which  is  the  same 
thing,  the  right  of  the  green  brier  company, 
had  not  been  discussed  before  the  court  of 
commissioners  or  the  general  court. 

II.  The  court   of   appeals  are  reported  to 


♦(The  Court  of  Appeals  did  not  understand  It  so. 
See  4  Call.  207.  8.  9.  As  to  the  jurisdiction  of  the 
Geoeral  Court  see  4  Call,  88;  and  as  to  that  of  the 
Court  of  Appeals  see  Id.  24.  and  ch.  rev.  94  and  96: 
and  10  Hen.  stat.  42.  SO.  as  to  all  the  jurisdictions.— 
Ed.}-Note  in  edition  of  1858. 


have  assented,  whether  unanimously,  or  by 
a  majority  only,  hath  not  transpired,  to 
this  proposition,  that  the  companys  right 
to  this  survey  stands  established  by  the  de- 
cision of  that  court  in  may,  1783,  unaltera- 
bly by  any  tribunal;  so  that  the  plaintiff, 
claiming  by  right  of  settlement,  cannot 
call  in  question  the  validity  of  the  sur- 
vey, and  right  of  the  company,  or  of  the 
defendents,  who  in  this  instance  repre- 
sent the  company,  before  any  court. 

The  truth  of  this  proposition  cannot  be 
admitted;  because,  first,  the  plaintiff  was 
not  a  party  to  the  proceeding,  then  before 
the  court  of  appeals,  and  the  decision  be- 
tween any  two  parties  cannot  in  law  or 
equity  conclude  the  right  of  another  who  de- 
riveth  it  not  from  either  of  them  ;t  secondly, 
this  act  of  the  court  of  appeals  which  is 
called  a  decision,  is  a  manifest  delegation 
to  the  register  of  the  land  office  of  a  power 
committed  by  the  statute  to  the  court  itself, 
and  altho  that  court  is  indeed  supreme, 
and  its  decisions  not  alterable  elsewhere, 
in  cases  where  before  it  are  brought  the 
sentences  of  inferior  tribunals,  to  be  ap- 
proved or  corrected  finally ;  yet  when  a 
matter  is  referred  to  the  court  of  appeals  in 
the  first  instance,  as  was  the  present  case, 
where  the  judges  of  it  do  not  act  in  their 
appellate  character,  that  their  determina- 
tion is  definitive,  so  that  the  justice  of  it 
cannot  be  revised  even  by  themselves,  per- 
haps may  be  disputed,  as  it  undoubtedly 
might  have  been  disputed,  if  the  deter- 
mination had  been  referred  to  the  men 
who  compose  that  court,  designated  by 
their  names,  and  this,  without  dero- 
59  gation  *from  their  power,  since  by 
them  the  matter,  brought  up  by  writ 
of  error  or  appeal,  may  be  ultimately  ad- 
justed. 

III.  The  court  of  appeals  are  reported  to 
have  denied  that  any  right,  by  settlement 
on  unappropriated  land,  existed  before  the 
recognition  of  such  a  right  by  the  statute 
of  1779,  so  that  between  the  plaintiffs  right, 
by  settlement,  which  was  not  before  that 
act,  and  the  defendants  right,  by  survey, 
which  was  four  years  before  it,  a  competi- 
tion for  priority  could  not  be. 

This  doctrine  shall  be  here  examined. 

Between  the  kings  proclamation,  in 
1763,  and  the  governors  order  in  council  of 
december,  1773,  all  other  people  as  well  as 
mere  settlers,  were  restrained  from  obtain- 
ing grants  of  land  on  the  western  waters, 
this  restraint  is  conceived  to  have  been  un- 
lawful, lands,  before  they  were  granted, 
were  indeed  called  the  kings  lands,  but  he 
was  only  the  dispenser  of  them  to  others, 
being  unable  to  appropriate,  by  his  single 
act,  one  acre  to  his  own  use,  and,  on  the 
contrary,  being  bound  to  grant  them  to 
those,  who  were  proceeding,  in  the  course 
prescribed    by    law,    to    acquire    exclusive 


t[The  Court  of  Appeals  held  that  neither  the 
company,  nor  Hamilton  was  bound  by  the  former 
proceedlnfirs.  The  company,  because  it  was  not  a 
party  thereto,  and  H,  because  he  could  not  tben 
have  used  the  title  he  derived  from  the  company, 
as  he  had  not  paid  the  purchase  money.  4  Call.,  208. 
— Ed.l— Note  in  edition  of  1852. 
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ownership  of  them,  and  who  if  not  ob- 
structed in  that  course,  would  have  been 
complete  proprietors,  those  who  affirm 
the  legal  territorial  dominion  to  have  been 
other  than  that  which  is  now  defined,  if 
they  attempt  to  maintain  it  by  adjudica- 
tions of  english  courts,  or  even  of  ameri- 
can  courts  before  the  late  revolution,  or  by 
acts  of  english  governors,  are  warned,  that 
the  authority  of  those  documents  in  this 
question  is  denied. 

In  the  mean  time,  these  propositions  are 
assumed,  because  they  are  believed  to  be 
undeniable :  1  that  every  man  had  power  to 
enter  with  the  surveyor  for  any  land  not 
exceeding  a  certain  quantity,  and  not  hav- 
ing been  appropriated,  and  had  a  right  to 
a  royal  grant  of  the  land.  This  power  and 
right  have  not  perhaps  been  asserted  by 
legislative  acts  in  direct  terms,  because 
such  an  assertion  seemed  unnecessary;  but 
the  existence  of  the  power  and  right  is 
supposed  and  implied  by  the  act  passed  in 
1748,  chap  14,  of  the  edition  in  1769,  sect. 
2,  and  by  several  other  acts;  and  such  a 
supposition  and  implication  in  such  a 
case  as  this  are  conceived  to  be  equivalent 
to  an  assertion  in  positive  terms,  the  2 
proposition  is,  that  the  kings  proclamation 
restraining  the  exercise  of  the  power,  and 
interrupting  the  enjoyment  of  the  right, 
was  void,  and  his  withholding  the  grants 
was  contrary  to  his  duty,  if  these  premises 
be  true ;  he,  who,  being  illegally  restrained 
from  using  the  means  of  appropriating  a 
thing  unoccupied,  takes  possession  of  it, 
and  is  hindered  from  procuring  a  sanction 
of  the  possession  in  solemn  form,  by  an- 
other Who  ought  to  supply  the  form, 
60  such  a  possessor  *is  affirmed  to  have 
an  equitable  right  to  the  thing  pos- 
sessed ;  affirmed  with  the  more  confidence 
because  it  coincides  with  the  sentiments  of 
the  legislature  declared  in  the  act  now  the 
subject  of  consideration ;  and  coincides  too 
with  the  primitive  natural  right  which  re- 
sumes its  vigor  when  its  correspondent 
civil  right  is  denied,  that  the  plaintiff  had 
this  equitable  title,  after  the  judgment  of 
the  general  court,  supporting  it  as  a  set- 
tlement right,  is  incontestable,  whether 
the  time  of  settlement  were  the  epocha 
of  the  title  will  be  enquired  in  considering 
the  next  proposition  to  which  the  court  of 
appeals  are  reported  to  have  assented,  and 
that  unanimously,     it  is 

IV.  That  a  right  claimed  by  settlement, 
cannot,  in  any  case,  be  opposed  to  a  right, 
claimed  by  survey,  authorised  by  order  of 
council. 

In  examining  this  proposition  the  follow- 
ing questions  are  propounded.  1,  what  is  a 
right  by  survey?  2,  what  is  a  right  by 
settlement?  3,  at  what  time  a  right  by  set- 
tlement originated?  and  4,  to  what  time 
a  right  by  survey  ought  to  have  a  relation? 
which  questions  will  be  solved  by  the 
true  exposition  of  the  statute  of  may  ses- 
sion 1779. 

1.  What  is  a  right  by  survey?  the  words 
of  the  first  section,  after  extermination  of 
those  which  are  unimportant   in    this   dis-  | 


quisition,  are,  all  surveys  of  waste  and  un- 
appropriated lands,  upon  the  western 
waters,  made  before  the  1  day  of  January, 
1778,  by  the  proper  officer  and  founded  on 
orders  of  council,  shall  be  and  are  declared 
valid,  from  this  section  alone  can  the  sur- 
vey, by  which  the  defendants  clame,  derive 
validity;  for  by  the  third  section,  orders  of 
council,  except  so  far  as  they  had  been  car- 
ried into  execution  by  actual  surveys  in 
manner  before  mentioned,  that  is,  by  sur> 
veys  of  waste  and  unappropriated  lands, 
&c.,  are  declared  void,  if  the  lands  sur- 
veyed for  the  defendents  were  waste  and 
unappropriated,  the  survey,  in  which  all 
the  other  characters  requisite  by  the  act 
are  admitted  to  be  verified,  was  valid,  and 
the  right  of  the  defendents,  undeniable ; 
but  if  the  land  was  wholy  or  partialy  ap- 
propriated, or,  to  apply  it  to  the  present 
case,  appropriated  by  settlement,  the  sur- 
vey was  wholy  or  partialy  invalid. 

2.  What  then  is  a  right  by  settlement? 
in  the  preamble  to  the  fourth  section,  the 
waste  and  unappropriated  lands,  upon 
which  people  had  settled,  are  called  property 
acquired  by  them,  a  thing  appropriated, 
and  a  thing  whereof  one  hath  acquired  the 
property,  are  convertible  terms,  if  they 
be  convertible  terms,  the  lands  on  which 
people  had  settled  were  appropriated,  and 
consequently  a  survey  of  them,  by  author > 
ity    of    an    order    of    council,    after    that 

appropriation,  was  not  valid  by  the 
61  first  section.  *but  this  appropria- 
tion by  settlement  is  said  not  to  have 
been  an  appropriation  before  it  was  recog- 
nized by  the  act  of  1779,  and  therefore  wa& 
posterior  to  the  survey  in  1775,  at  which 
time,  consequently,  the  land  was  waste  and 
unappropriated,     this  introduceth  the 

3.  question,  at  what  time  a  right  or  ap- 
propriation by  settlement  originated?  that 
it  originated  at  the  time  of  settlement  is- 
believed  to  be  demonstrable  from  the 
phraseology  and  reason  of  the  act.  the 
preamble  to  the  fourth  section  is  in  these 
words:  whereas  great  numbers  of  people 
have  settled  in  the  country  upon  the  west- 
ern waters,  upon  waste  and  unappro- 
priated lands  for  which  they  have  been 
hitherto  prevented  from  suing  out  patents 
or  obtaining  legal  titles  by  the  king  of 
Great-britains  proclamations  or  instruc- 
tions to  his  governors,  or  by  the  late  change 
of  government,  and  the  present  war  hav- 
ing delayed,  until  now,  the  opening  of 
a  land  office,  and  the  establishment  of  any 
certain  terms  for  granting  lands,  and  it  i& 
just  that  those  settling  under  such  circum- 
stances should  have  some  reasonable  allow- 
ance for  the  charge  and  risk  they  have 
incurred,  and  that  the  property,  so  ac- 
quired, should  be  secured  to  them,  and 
the  enacting  words  are  these:  that  all 
persons  who,  at  any  time  before  the  1  day 
of  January,  in  the  year  1778,  have  really 
and  bona  fide  settled  themselves  or  theix' 
families,  or  at  his,  her,  or  their  charge* 
have  settled  others  upon  any  waste  or  un  - 
appropriated  lands  on  the  said  western 
waters,  to  which    no  other  person  hath  any 
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legal  right  or  clame,  shall  be  allowed  for 
every  family  so  settled,  400  acres  of  land, 
or  snch  smaller  quantity  as  the  party 
chooses,  to  include  such  settlement,  and 
where  any  such  settler  hath  had  any  survey 
made  for  him  or  her,  under  any  order  of 
the  former  government,,  since  the  26  day  of 
October,  in  the  year  176^3,  in  consideration 
of  such  settlement  for  less  than  400 
acres  of  land,  such  settler,  his  or  her 
heirs,  may  clame  and  be  allowed  as  much 
adjoining  waste  and  unappropriated  land, 
as  together  with  the  lands  so  surveyed  will 
make  up  the  quantity  of  400  acres,  now  1, 
the  reasonable  allowance,  which  the  pream- 
ble declares  that  the  settlers  ought  justly  to 
have,  was  a  remuneration  of  services  per- 
formed at  their  charge  and  risk,  in  protect- 
ing the  frontier,  deemed  meritorious  by  the 
law  makers,  the  merit  was  in  the  settle- 
ment, and  therefore  is  necessarily  covetous 
with  the  settlement,  the  right  to  remuner- 
ation is  the  correlative  of  the  merit,  and 
therefore  of  the  same  age  with  it,  and  con- 
sequently must  begin  with  the  settlement 
too.  2,  the  act  declares  the  land  settled 
by  them  to  be  their  property,  acquired  by 
them,  and  acquired  at  their  charge  and 
risk,  the  act  therefore  did  not  create  the 
property,  or  bring  into  being  a  right  which 

existed  not  before,  it  acknowledged 
62       the  property    *or  right   indeed,    but 

acknowledged  it  to  be  a  pre-ezistent 
property  or  right,  pointing  out  a  mode  by 
which  the  owners  might  sue  out  grants, 
which  they  had  been  theretofore  prevented, 
without  their  own  default,  from  suing  out, 
in  order  to  secure  their  legal  titles ;  planely 
intending  to  put  the  settlers  in  the  state 
in  which  they  would  have  been,  if  the  royal 
proclamation  had  not  inhibited  the  survey- 
ors from  receiving  and  making  entries. 
The  property  or  right  of  the  settlers  was 
consequently  acquired,  not  by  the  act,  but 
before  it,  and  if  before  it,  must  have 
begun  with  the  settlement,  which  was  the 
mean  of  acquiring  it.  that  the  law-makers 
intended  to  put  settlers  in  the  same  state, 
as  to  the  antiquity  of  their  titles,  with 
those  who  claimed  by  surveys,  or  by  en- 
tries, or  orders  of  council,  before  the  act, 
is  manifest  by  the  6  section,  enacting,  that 
persons  suing  out  grants,  upon  surveys 
theretofore  made,  under  entries  with  sur- 
veyors, or  under  orders  of  council,  for 
which  rights  had  not  formerly  been  lodged 
in  the  secretarys  office,  and  also  those, 
suing  out  grants  for  lands,  upon  the  west- 
em  waters,  allowed  to  them  in  considera- 
tion of  their  settlements,  or  under  former 
entries  with  the  county  surveyor,  for 
lands  upon  the  eastern  waters,  should  be 
subject  to  payment  of  the  usual  composi- 
tion money,  under  the  former  government, 
and  to  no  other  charge  or  imposition, 
save  the  common  office  fees,  the  right  of 
a  settler,  if  it  originated  with  the  settle- 
ment, was  a  complete  right  at  that  time, 
although,  not  formaly  declared  to  be  legiti- 
mate before  the  statute  in  1779,  for  an  act 
sanctified  by  a  subsequent  ratification  is 
as  legal  and  as  much  an   act  of  the   time 


when  it  was  commenced,  as  if  an  authority 
to  do  the  act  had  been  prior  to  it. 

An  argument,  urged  against  the  preced- 
ing exposition  of  the  4  section,  bath  been 
drawn  from  a  verbal  criticism  on  a  part  of 
it.  the  criticism  is  stated  thus :  the  legis- 
lature, on  purpose  to  prevent  the  construc- 
tion, by  which  the  settlement  right  would 
be  made  to  exist  before  the  act  which  rec- 
ognized it,  to  the  words,  waste  or  unap- 
propriated lands,  add  the  words,  to  which 
no  other  person  hath  any  legal  right  or 
clame,  that  is,  hath  in  1779,  not  had  at 
the  time  of  settlement,  any  legal  right  or 
clame.  upon  which  two  ox  three  observa- 
tions will  be  made.  1,  if  the  words,  wast** 
and  unappropriated  lands,  mean  lands  to 
which  none  have  right  or  clame,  and  he 
who  affirmeth  them  to  mean  any  thing 
else  is  required  to  say  what  that  meaning 
is,  then  to  the  words,  waste  and  unappro- 
priated lands,  the  addition  of,  to  which  no 
other  person  hath  any  legal  right  or  clame, 
is  a  tautology,  for  the  meaning  of  the  sen- 
tence, without  them,  would  have  been  the 
same   as   it   is    with  them.     2,  unless  the 

word,  hath,  import  that  he,  who  hath 
63        a   right   to  day,    could  not  *have  the 

same  right  before,  which  the  critic 
probably  will  not  venture  to  say,  how  will 
this  prove,  that  he  who  had  a  right  in  1779, 
when  the  act  was  made,  might  not  have 
the  same  right  in  1764  when  the  settlement 
was  made?  and  3,  let  the  words  be  read, 
as  the  critic  would  have  them  understood, 
thus :  people  who  have  settled  on  waste  or 
unappropriated  lands,  to  which  no  other 
person,  now,  in  1779,  hath,  not  at  the  time 
of  settlement  had,  any  legal  right  or  clame, 
shall  be  allowed,  for  every  family,  400 
acres,  now  to  whom  do  the  words,  hath, 
and  had,  refer?  to  the  pfople  who  settled? 
no  man  will  answer  this  affirmatively ;  and 
if  they  refer  to  other  person,  the  criticism, 
instead  of  oppuning,  aids  the  right  by  set- 
tlement, postponing  to  it  a  subsequent 
survey. 

Another  argument,  urged  against  the 
preceding  exposition  of  the  4  section  hath 
been  drawn  from  the  preamble  to  the  7  sec- 
tion, in  these  words :  whereas  upon  lands 
surveyed  for  sundry  companies  several 
people  have  settled,  Ac.  and  from  the  en- 
acting part  in  these  words:  all  persons  so 
settled  shall  have  their  titles  confirmed  upon 
payment  of  the  price  for  which  the  com- 
panies or  their  agents  had  publicly  offered 
the  lands  for  sale,  whence  was  inferred, 
that  settlers  upon  lands  surveyed  for  the 
companies,  after  the  settlements,  as  well 
as  before,  could  entitle  themselves  no 
otherwise  than  by  purchasing  from  the 
companies,  but  this  section  planely  desig- 
nates settlers  upon  lands  surveyed  before 
the  settlements  only,  as  is  manifested 
from  the  diction,  the  words,  upon  lands 
surveyed  for  sundry  companies,  many  peo- 
ple have  settled,  &c.  to  include  settlers 
before  the  surveys  must  be  paraphrased 
thus :  upon  lands  which  have  been  surveyed 
for  sundry  companies  many  people  had 
settled  before  the  lands  were  surveyed,     but 
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1,  the  more  natural,  the  only  true,  explica- 
tion of  the  terms  is,  upon  lands  which  had 
been  surveyed  many  people  have  settled 
since  the  lands  were  surveyed ;  so  that  the 
surveying:  must  have  preceded  the  settling, 
if  a  man  should  say,  into  the  house  built 
for  me  one  entered,  or  on  the  horse  brought 
for  me  one  rode ;  would  any  hearer  under- 
stand that  the  building  of  the  house,  or  the 
bringing  of  the  horse,  was  posterior  to 
the  entry  into  the  one,  or  the  riding  of  the 
other?  is  this  less  preposterous  than 
the  exposition  of  this  7  section,  by  which 
it  would  comprehend  settlers  on  lands  be- 
fore they  were  surveyed  for  the  companies? 

2,  by  the  enacting  part  of  this  section,  the 
companies  were  bound  to  confirm  the  titles 
of  settlers  upon  lands  surveyed,  and  not 
before  the  settlements  notoriously  reserved 
by  the  companies  for  their  own  use.  but 
how  could  lands,  not  surveyed  before  they 
were  settled,  be  notoriously  reserved  before 

the  settlement  by  the  companies  for 
64  their  own  use?  also  by  the^enacting 
words  the  settlers  were  to  pay  inter- 
est on  the  consideration  money  from  the 
times  of  settlement,  would  this  be  just, 
and  can  one  suppose  it  to  have  been  in- 
tended, where  the  survey  was  after  the  set- 
tlement? in  this  case  the  survey  was  more 
than  ten  years  after  the  settlement. 

If  the  appropriation  by  settlement  be  an 
appropriation  at  the  time  of  settlement, 
which  is  believed  to  be  proven  incon test- 
ably  by  the  words  of  the  statute ;  the  set- 
tlement of  the  plaintiff  having  been  in 
1764,  the  land  was  not  waste  and  unappro- 
priated in  1775,  when  the  survey  for  the 
defendents  was  made;  conseq<jently  the 
survey  was  not  valid. 

But  perhaps  the  order  of  council,  in  1751, 
may  be  said  to  have  appropriated  the  land, 
and  therefore  to  have  prevented  the  eflRcacy 
of  the  plaintiffs  settlement  posterior  to  it: 
which  leads  to  the 

4th  question,  to  what  time  a  right  by 
survey  ought  to  have  a  relation,  that  is,  in 
this  case,  whether  the  survey  shall  have 
the  same  effect  as  if  it  had  been  an  act  of 
the  time  when  the  order  which  authorized 
it  was  granted?  in  other  words,  the  ques- 
tion is,  whether  the  order  of  council  appro- 
priated from  the  date  of  it  all  the  lands 
within  its  limits? 

2  By  this  order,  which  is  not  among  the 
exhibits,  otherwise  than  as  the  substance 
of  it  is  stated  in  the  forementioned  petition 
of  Andrew  Lewis  from  which  is  extracted 
what  followeth,  leave  was  granted  to  the 
greenbrier  company  to  take  up  100000  acres 
of  land,  lying  on  Greenbrier  river,  north- 
west and  west  of  the  Cowpasture  and  New- 
foundland; and  a  time  was  limited,  within 
which  the  company  was  required  to  pay 
the  rights,  and  to  procure  the  surveys  to  be 
made. 

This  order,  with  others,  except  so  far  as 
it  had  been  carried  into  execution  by  actual 
surveys  before  the  first  day  of  January, 
1778,  was  declared  void  by  the  third  section 
of  the  act  of  1779.  if  that  act  had  not 
passed,    an  order,  the  terms  whereof  are  so 


vague  and  indefinite,  perhaps  would  not 
have  withstood  a  legal  inquisition  into  its 
validity,  even  if  the  interest  of  others  in- 
dividually were  not  opposed  to  it. 

But  the  order,  if  its  terms  import,  or  if 
it  be  expounded  so  as  to  purport,  a  grant 
of  authority  to  this  company  to  seise  par- 
cels of  land,  for  which  other  men  had  en- 
tered, or  on  which  other  men  had  settled, 
before  particular  locations  by  the  order, 
indicated  by  actual  surveys,  would  so  far 
have  been  an  invasion  of  the  peoples  rights 
in  general,  for  reasons  explained  before, 
and  if  that  be  true,  the  survey,  by  which 
the  defendents  clamed,  cannot  have  a  rela- 
tion to  the  order,  by  authority  of  which  it 
was  made,  for  the  law  suffers  not  a  relation 
to  work  a  wrong. 

V.  From  the  propositions  of  the 
65  court  of  appeals,  an  ordinary  *judge 
would  have  expected  a  dismission  of 
the  plaintiffs  bill  intirely.  but  that  court, 
on  the  contrary,  have  made  a  decree  partly 
in  his  favor, 

The  judge  of  the  H.  C.  C.  hath  been  in- 
formed of  the  considerations,  on  which  this 
part  of  the  correcting  decree  was  formed ; 
but  he  will  say  nothing  of  them  more  than 
that  they  are  not  suggested  by  any  part  of 
the  act  of  1779;  and  that  this  act,  and  two 
or  three  others,  withou^  those  considera- 
tions, supply  sufficient  hght  for  deciding 
the  present  question. 

The  judge  of  the  H.  C.  C.  who  is  bound  to 
adopt  the  decrees  of  the  court  of  appeals, 
tor  he  must  register  them,  and  enforce  ex- 
ecution of  them,  when  he  is  performing  this 
duty,  in  such  an  instance  as  the  present, 
where  the  sentence  for  which  he  is  com- 
pelled to  substitute  another,  was  the  result 
of  conviction,  imagines  his  reluctance  must^ 
have  in  it  something  like  the  poignancy 
which  Galileo  suffered,  when,  having  main- 
tained the  truth  of  the  copernican  in  oppo- 
sition to  the  Ptolemaic  system,  he  was 
compelled,  by  those  who  could  compel  him, 
to  abjure  that  heresy. 

After  the  foregoing  remarks  were  closed, 
the  writer  of  them  was  favored  with  this 

*  ARRANGEMENT  of  JURISDICTIONS 

for  ascertaining  clames  under  the  act  of 
1779,  to  shew  that,  though  the  rules  of 
grammar  may  not  be  trangressed,  by  con- 
struing the  words,  ^ prior  clame,'  in  the  set- 
tlement clause,  not  as  prior  to  1779,  but  as 
prior  to  the  settlement  in  question,  yet  such 
construction  does  not  consist  with  the  words 
and  spirit  of  the  whole  law,  taken  together. 
'The  first  clause  establishes  all  surveys 
regularly  made  under  entries,  orders  of 
council  particularly  defined,  or  the  kings 
proclamation. 

*  Those  under  orders  of  council  were  to  be 
laid  before,  and  decided  upon,  by  the  court 
of  appeals;  and  with  them  no  other  tribunal 
could  intermeddle. 

*  Surveys  under  entries,  or  the  proclama- 
tion, patents  were  to  issue  on  of  course, 
unless  a  caveat  was  entered  in  the  registers 
office,  which  was  to  be  heard  in  the  general 
court,  and  with  these  the  commissioners  ia 
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the  country    had    nothing    to  do,  either  to 
aid,  or  destroy  them. 

'The  commissioners  were  to  act  upon  mere 
settlement  clames,  not  opposed  by  actual 
surveys  confirmed  before,  and  between  con- 
tendiag  clamants  upon  the  waste  lands  of 
the  commonwealth,  to  decide  by  priority  of 
settlement ;  another  branch  of  duty  was  as- , 

signed  them,  to  enquire  between  con- 1 
66       tending  clames  *of  settlements  under. 

the   companies,   not  to  judge   of    the 
validity  of  the  companies  survey,    for    that , 
was  referred  to  the  court  of  appeals,  but  to  ' 
decide  who,  by  priority  of   settlement,    had 
a  right  to  a  grant   from    the    company,    on 
paying  the  purchase. 

'This  being  the  general  arrangement ;  can 
those  lands  be  said  under  the  settlement 
clause,  to  be  waste  and  unappropriated  in 
1779,  and  liable  to  be  granted  by  the  com- 
'  missioners,  which  had  been  before  regularly 
surveyed,  and  that  survey  before  confirmed 
by  the  same  act,  unless  impeached  before 
another  tribunal?  and  will  not  the  words, 
'to  which  no  other  person  hath  a  prior 
legal  clame  or  title,'  include  an  exemption 
of  surveys  so  confirmed?  i  am  sure  the  in- 
terpretation is  more  natural,  more  proper, 
as  making  the  act  consistent  with  itself, 
and  i  believe  at  least  as  grammatical  as  the 
other.* 

COMMENTARY. 

Though  the  rules  of  grammar  may  not  be 
transgressed,  by  construing  the  words, 
'prior  clame,'  &c.  vet  such  construction 
does  not  consist,  &c.  J  until  the  inconsist- 
ency be  particularized,  one,  who  doth  not 
yet  see  it,  can  only  say,  that  the  words  of 
the  settlement  clause  (that  is  the  fourth 
section)  of  the  act  understood  in  the  proper 
sense  of  them,  seem  to  breathe  no  sentiment, 
which  doth  not  harmonize  with  every  other 
sentence  in  the  law  taken  together. 

The  first  clause  establishes  all  surveys 
regularly  made,  Ac]  the  first  section  of  the 
act  declareth  all  surveys  of  WASTE  and 
UNAPPROPRIATED  lands,  made,  Ac.  good 
and  valid,  this  quotation  therefore  leaves 
the  question,  whether  the  land  surveyed  in 
this  case  was  appropriated  by  a  settlement 
before  the  survey?  undecided,  otherwise 
than  by  a  simple  affirmation,  that  it  estab- 
lished all  surveys,  without  distinction,  that 
is,  by  taking  for  granted  what  is  denied; 
a  kind  of  argument  which  one  party  in  this 
controversy  useth  as  if  it  were  not  a  soph 
ism. 

Those  under  orders  of  council  were  to  be 
laid  before,  and  decided  upon  by,  the  court 
of  appeals;]  by  the  decree,  as  it  is  called, 
of  the  2  day  of  may,  1783,  directing  the 
register  to  issue  patents  upon  all  such  sur- 
veys AS  SHALL  BE  RETQRNED,  or  by 
any  other  words  in  that  act  of  the  court  of 
appeals,  doth  this  survey,  or  any  other  sur- 
vey, appear  to  have  been  laid  before  that 
court,  and.  if  not  laid  before  them,  to  have 
been  established,  that  is  legaly  established? 

And  with  them  no  other  tribunal  could 
intermeddle.]  by  the  seventh  section  of 
the  act,  people,  who   had  settled    upon  un- 


patented   lands,    surveyed  for  compa- 

67  nies,    except    only    such    lands    •as, 
before    the    settlement   of   the   same, 

were  notoriously  reserved  by  the  companies, 
for  their  own  use,  shall  have  their  titles  con- 
firmed by  the  members  of  such  companies, 
this  decree  of  the  2  day  of  may,  1783,  did 
not  decide  the  question  between  the  settlers 
and  companies  in  such  cases.  It  could  not 
decide  the  question  in  cases  where  the  sur- 
veys were  returned  after  the  decree,  upon 
which  alone  it  seemeth  to  operate,  if  then 
no  other  tribunal  could  intermeddle  with 
this  matter,  the  settlers  must  lose  their 
rights,  although  they  were  able  to  prove 
their  settlements  before  the  reservations, 
yea,  although   no  reservations  had  been. 

Surveys  under  entries,  or  the  proclama- 
tion, patents  were  to  issue  on  of  course, 
unless  a  caveat,  Ac]  this  is  certainly  cor- 
rect, but  unimportant. 

The  commissioners  were  to  act  upon  mere 
settlement  clames,  not  opposed  by  actual 
surveys  confirmed  before,  and  between  con- 
tending clamants  upon  the  waste  lands  of 
the  commonwealth,  to  decide  by  priority  of 
settlement ;  another  branch  of  duty  was  as- 
signed them,  to  eSiquire  between  contending 
clames  of  settlements  under  the  companies, 
not  to  judge  of  the  validity  of  the  companies 
survey,  foi;  that  was  referred  to  the  court  of 
appeals,  but  to  decide  who,  by  priority  of 
settlement,  had  a  right  to  a  grant  from  the 
company,  on  paying  the  purchase.]  instead 
of  this  farrago  of  text  and  gloss  let  the 
unsophisticated  words  of  the  act  be  substi- 
tuted, they  are,  *the  commissioners  have 
power  to  hear  and  determine  titles,  clamed 
in  consideration  of  settlements,  to  lands,  to 
which  no  person  hath  any  other  legal  title, 
and  the  rights  of  persons  claming  preemp- 
tion, as  also  the  rights  of  persons  claming 
unpatented  lands,  surveyed  for  companies, 
and  settled,' 

This  being  the  general  arrangement;] 
what  then?  let  us  try  whether  it  will  shew 
what  it  was  stated  to  shew,  the  argument 
intended  by  the  arrangement  may  be  exhib- 
ited thus:  by  the  eighth  section  of  the  act, 
jurisdiction  being  given  to  commissioners 
*o  hear  and  determine  the  rights  of  people 
claiming  in- virtue  of  settlements;  by  the 
sam<*  section,  and  by  some  other  acts,  juris- 
diction ^eing  given  to  the  general  court  to 
hear  and  determine  the  rights  of  people,  who 
had  entered  caveats  against  emanations  of 
grants  upon  surveys  returned;  and  by  the 
tenth  section  of  the  act  of  1779,  jurisdiction 
being  given  to  the  court  of  appeals  to  hear 
and  determine  clames  laid  before  them  for 
lands  upon  surveys  under  orders  of  council, 
to  the  discussion  of  which  clames  the  attor- 
ney general  was  required  to  attend,  on  be- 
half of  the  commonwealth;  this  being  the 
general  arrangement  ot  jurisdictions,  it 
shews,  that,  though  the  rules  of  grammar 
may  not  be  transgressed,   by  constru- 

68  ing  the    words  *' prior   clame'    in  the 
settlement  clause,  not  as  prior  to  1779, 

but  as  prior  to  the  settlement  in  question, 
yet  such  construction  does  not  consist  with 
the  words  and  spirit  of  the  whole  law  taken 
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together,  this  perhaps  may  pass  for  de- 
monstration with  those  who  have  sagacity 
to  discern  a  concatenation  of  the  arrange- 
ment with  what  is  said   to  be   shewn  by  it. 

Can  those  lands  be  said  under  the  settle- 
ment clause  to  be  waste  and  unappropri- 
ated* in  1779?]  this  is  nothing  more  than  a 
repetition  of  the  principal  question,  namely, 
whether  the  lands  in  controversy,  by  the 
words  of  the  fourth  section  of  the  act  of 
1779,  were,  notwithstanding  the  settlement 
thereon  by  the  plaintiff  in  1764,  waste  and 
unappropriated,  so  that  the  survey  thereof 
for  the  defendents  was  good  and  valid  by 
the  first  section  of  the  act? 

And  liable  to  be  granted  by  the  commis- 
sioners,] if  the  plaintiff  had,  by  his  settle- 
ment, acquired  a  property  in  the  land,  as 
hath  been  attempted  to  be  proved,  he  ought 
not  to  be  deprived  of  that  property,  because 
the  commissioners  had  no  power  to  award  it 
to  him. 

Which  had  before  been  regularly  sur- 
veyed,] if  the  land  was  appropriated  by  the 
settlement,  the  posterior  survey  of  it  was 
not  a  legal  survey,  so  far  as  it  included  the 
settled  land. 

And  that  survey  before  confirmed  by  the 
same  act,  unless  impeached,  Ac]  a  survey, 
if  it  were  not  of  waste  and  unappropriated 
lands,  was  not  before  confirmed  by  the  same 
act. 

And  will  not  the  words  *to  which  no  other 
person  hath  a  prior  legal  clame  or  title' 
include  an  exemption  of  the  surveys  so  con- 
firmed?] this  is  the  fourth  petitio  principii 
occurring  in  less  than  twice  four  lines,  to 
which  the  answer  is,  the  words  recited  do 
not  include  an  exemption  of  surveys,  if  the 
lands  surveyed  were  not  waste  and  unappro- 
priated, because  those  surveys  were  not 
confirmed  by  the  act. 

I  am  sure  the  interpretation  is  more 
natural,  more  proper,  Ac]  the  interpreta- 
tion here  meant  is  that,  by  which  a  survey 
of  lands  is  good  and  valid,  although  the 
land  had  been  settled  before  the 
69  *8urvey,  and  the  other  interpretation 
is  that  by  which  such  a  survey  is  not 
good  and  valid.  confidence  cannot  de- 
termine which  interpretation  is  more  nat- 
ural, more  proper,  more  consistent  with  the 
act,  and  more  consistent  with  the  principles 
of  justice,  however,  as  much  confidence  is 
on  the  side  of  the  latter  interpretation  as  is 
on  the  side  ot  the  former,  t 


[♦As  to  wbat  are  "waste  and  unappropriated 
lands."  see  French  v.  Loyal  company,  5  Lelffb  627: 
which  held,  that  '*a  survey  made  for  the  Loyal 
Company,  or  its  assiirnee.  under  orders  of  the 
colonial  council,  though  recosrnized  by  the  stat. 
of  1779  for  settllnir  the  rifirbts  of  claimers  to  un- 
patented lands,  and  held  valid  by  the  Court  of 
Appeals,  not  he\ne  carried  into  g-rant,  does  not 
vest  any  title  in  the  company,  or  its  asslg-nee:  and 
land  so  surveyed  for  the  company  is  still  waste  and 
unappropriated  within  the  meaninsr  of  the  land 
laws,  subject  to  location,  survey  and  ffrant,  and 
such  jrrant  passes  the  le^al  title  to  the  junior  loca- 
tor, though  equity  may  relieve  the  company  against 
it  for  fraud  practised  by  him  in  procuring  the 
grant"  Were  not  the  lands,  then,  "waste  and  un- 
appropriated" when  Maze  was  allowed  his  pre- 
emption out  of  them,  by  the  judfirment  of  the 
general  court?-Ed.l— Note  in  edition  of  1852. 

t[Thi8    case   came  a^ain   under  review  by  the 


Bbtwbbn 
DAVID  ROSS,  plaintiff, 

AND 

BENJAMIN  PYNES,  defendent, 

Oct..  1789. 

5IUHler  of  Title  — New  Trial*->Certlficste  of  Court 
mgwinaX  Verdict— Effect  In  Appellate  Court— Action 
by  P.  V.  R.  for  slandering  bis  title  to  slaves  exposed 
to  public  sale,  by  which  their  sale  was  injured. 
On  second  trial,  on  demurrer  to  evidence,— the 
Jury  found  £1000  conditionally  v.  R.,— the  District 
Court  adjourned  the  case  to  the  H.  C.  C.  with  a 
certificate  that  they  thouffbt  the  weight  of  evi- 
dence in  favor  of  R.  and  the  verdict  was  not  satis- 
factory. But  H.  C.  C.  and  Court  of  Appeals 
sostained  the  verdict  and  refused  a  new  triaLt 

IN  an  action  on  the  case  by  the  defendent 
against  the  plaintiff  for  slandering  the  title 
oiF  the  former  to  certain  slaves  by  him  ex- 
posed to  public  sale,  upon  trial  of  the  gen- 
eral issue,  the  jury  found  a  verdict  for  him, 
assessing  his  damages  to  500  pounds. 

The  plaintiff  brought  a  bill  to  be  relieved 
against  the  verdict,  praying  an  injunction, 
which  was  granted  until  further  order,  and 
afterwards,  when  the  answer  was  filed,  dis- 
solved upon  a  motion. 

At  the  hearing,  in  May,  1788,  the  court 
ordered  another  trial  of  the  issue ;  the  plain- 
tiff paying  all  the  costs  at  law,  and  entering 
into  bond,  with  surety,  in  the  penalty  of 
five  hundred  pounds,  on  condition  to  be 
void,  if  he  should  perform  the  future  order 
of  the  court,  at  the  same  time  the 
70  court  gave  leave  *to  the  defendent  to 
amend  his  declaration  as  to  the  num- 
ber of  slaves  the  title  of  which  was  supposed 
to  have  been  slandered. 

On  the  second  trial,  which  was  before  the 
district  court  holden  at  King  and  queen 
courthouse,  the  evidence  was  to  this  pur- 
pose: Edward  Graves  deposed  that  Ross 
treated  with  Pynes,  at  his  own  house,  for 
the  purchase  of  his  slaves,  they  agreed 
upon  the  price,  but  the  one  offering  to  pay 
it  by  bills  of  exchange,  and  the  other  de- 
claring that  he   must    have   money,  which 


Court  of  Appeals,  in  Reid  v.  Burnsides,  2  Wash.  47-S. 
where  Carrington.  J.,  for  the  court,  said;  "notwith- 
standing the  criticisms  that  have  been  passed  upon 
that  decision.  (Maze  v.  Hamilton,  4  CallJ  this  coart 
upon  a  revision  of  that  case  consider  it  to  have 
been  determined  in  strict  conformity  with  the  law 
and  agreeably  to  the  principles  cf  equity."  This 
was  said  prior  to  the  publication  of  the  foregoing 
commentary;  so  that  the  chancellor  must  have 
given  earlier  expressions  to  his  objections  to  *'that 
decision;"  and  after  several  not  Inattentive  perusals 
of  it,  the  above  "criticisms"  and  others  with  which 
they  could  be  easily  fortified,  appear  very  difficult 
to  be  answered.  See  Reid  v.  Burnsides,  in  thi» 
volume.— Ed.]— Note  in  ediUon  of  1882. 

♦New  Trial.— The  principal  case  is  cited  in  Branch 
V.  Burnley.  1  Call  158;  Terrell  v.  Dick.  1  Call  56S. 
See  also,  foot-note  to  Ross  v.  Pynes  (sequel  of  thi» 
case).  3  Call  568. 

For  the  decision  of  the  court  of  appeals  in  this 
case,  see  3  Call  508. 

+lThIs  case,  reported  in  S  Call  568.  decides  that  "a. 
Court  of  Equity  win  not  grant  a  new  trial  merely 
because  the  Judges  certify  that  the  weight  of  evi- 
dence was  contrary  to  the  verdict."— Ed.)— Note  ia 
edition  of  1852. 
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alone  his  creditors,  for  payment  of  whose 
demands  he  was  oblig^ed  to  sell  his  slaves, 
would  accept,  they  parted,  and  Ross  said 
be  would  meet  Pynes  at  the  place  and  time 
appointed  for  the  sale,  with  the  money. 
the  witness   understood   it  to  be  a  bargain. 

Benjamin  Temple  deposed,  that  he  was 
empowered  by  Ross  to  purchase  the  slaves 
of  Pynes,  taken  in  execution,  which  Ross 
said  he  had  been  attempting  to  purchase, 
adding  that  he  had  heard  there  was  some 
defect  in  the  title,  but  the  witness  might 
disregard  it,  and  notwithstanding  purchase 
at  the  stipulated  prices,  the  witness,  in 
his  way  to  the  place  of  sale,  saw  a  letter, 
shewn  to  him  by  John  Davis,  from  Ross, 
which  related  to  his  agency  in  the  purchase 
of  slaves  generally,  and  signified  a  desire 
that,  the  same  should  be  continued,  the 
sale  was  begun,  and  some  of  the  slaves  were 
sold  to  one  Markham.  soon  afterwards  a 
report,  that  the  title  of  the  slaves  was  not 
good,  produced  altercation  between  Mark- 
ham  and  Pynes,  the  former  refusing  to  take 
the  slaves  bought  by  him,  without  bond 
and  security,  which  the  other  was  not  able 
to  give,  for  warranting  the  title.  The  sale 
by  auction,  before  a  second  lot  was  bought, 
ceased,  and  the  bystanders  dispersed.  John 
Davis,  to  whom  the  report  was  traced,  being 
required  to  shew  his  authority  for  it,  pro- 
duced the  letter*  dated  the  7  day  of  decem- 
ber,  1767,  the  words  of  which  are  herein 
after  inserted,  and  which  was  publicly  read. 
the  slaves  were  sold  next  day  privately  for 
much  less  money  than  would  have  been 
produced  by  the  sale  of  them  publicly,  as 
the  witness,  forming  his  calculation  by  the 
sale  to  Markham,  believed,     (a) 

The  part  of  the  letter  mentioned  by  Ben- 
jamin Temple,  which  relates  to  the  subject 
is  in  these  words : 

*I  expect  mr.  Temple,  the  sheriff  of  King 
and  queen  will  be  over  with  11  negroes 
belonging  to  Benjamin  Pynes  of  that 
71  *county.  he  proposed  to  sell  them  at 
the  Ridge  on  tuesday.  i  saw  them 
when  down  the  country,  and  offered  him  330 
pounds  for  the  whole,  there  were  four  fel- 
lows, two  wenches  and  five  boys  and  girls. 
X  have  wrote  a  line  to  Temple,  that  i  will 
still  give  Pynes  the  same,  if  he  comes  ov«*r 
yon  may  try  to  bargain  with  him,  and  give 
him  an  order  on  me  at  Williamsburg  for  the 
money,  i  imagine  Pynes  will  send  the 
same  negroes  that  i  saw,  viz.  Tom,  and  his 
wife  and  daughter;  Adam,  his  wife,  and 
four  children,  and  two  other  fellows,  Sauny 
and  however  one  of  them  has  a  sore  on 
his  chin,  and  the  other  is  a  little  old  and 
a  cooper,  if  you  think  the  negroes  look 
well,  you  need  not  stand  on  five  or  ten 
pounds  more :  there  have  been  some  disputes 
raised  about  the  title,  they  say  Mann  Pa  ere 
sets  up  a  clame  to  them,     but  i  believe  there 


(a)  The  residue  of  the  testimoay  of  this  witness, 
and  the  whole  testimony  of  some  others,  and  also 
the  cerUflcate  of  a  sale  by  Pynes  of  his  land  tendirur 
tf^prore  the  qnantom  of  the  damasres  sustained  by 
Pynes,  belncr  unimportant  as  to  the  principal  ques- 
tion now  only  considerable,  namely,  whether  Ross 
ought  to  make  reparation  for  the  damages,  are 
omitted.— Note  in  ediUon  of  1795. 


is  but  little  danger,  be  up  as  soon  as  possi- 
ble, am  in  haste,  sir,  you^-'s  David  Ross, 
7  of  december,  1767.  To  Mr.  John  Davis  at 
Henrico  court.' 

To  this  evidence  the  plaintifiF  demurred, 
the  defendent  joined  in  demurrer,  and  the 
jury  being  directed  by  the  court,  if  they 
should  find  any  damages,  to  iind  them  con- 
ditionally, assessed  the  damages  of  the  de- 
fendent, if  the  law  arising  on  the  demurrer 
to  evidence  be  for  him,  to  one  thousand 
pounds. 

The  district  court  did  not  give  judgment 
on  the  demurrer,  but  certified  it,  with  the 
verdict,  to  this  court,  and  also  certified  it, 
as  the  opinion  of  the  judges  of  the  said 
district  court,  that  the  weight  of  testimony 
on  trial  of  the  issue  was  on  the  part  of 
Ross,  and  therefore  that  the  verdict  was  not 
satisfactory  to  that  court,  by  the  latter 
part  of  which  certificate  the  judges  are  sup- 
posed to  have  meaned  that  the  evidence  was 
not  suflBcient  to  support  the  issue  on  the 
part  of  Pynes. 

The  cause  coming  on,  the  12  day  of  Octo- 
ber, 1789,  to  be  again  heard  on  the  bill,  an- 
swer, exhibits,  examinations  of  witnesses, 
and  transcript  of  proceedings  before  the 
district  court,  among  which  examinations 
is  that  of  John  Davi",  not  stated  in  the  de- 
murrer, explaning  the  manner  in  which 
the  letter  to  him  from  the  plaintiff  came  to 
be  made  public,  and  stating  several  circum- 
stances, in  order  to  exculpate  the  author  of 
that  letter,  the  court  delivered  this 

OPINION, 

That  the  loss  to  the  defendent  in  the  sale 
of  his  slaves  must  be  attributed  to  the 
plaintiff,  his  letter  addressed  to  John  Davis 

being  the  only  apparent  origin  of  the 
72        report    which    occasioned  *that    loss; 

and  that  the  plaintiff,  although  he  is 
believed  not  to  have  designed  any  injury, 
ought  to  make  reparation;  (b) 

And  the  measure  of  that  reparation  ob- 
served in  the  first  verdict  having  been  more 
than  approved*  by  the  second ; 

(b)  No  proof  that  any  other  man  evei  pretended 
to  clame  a  title  to  the  slaves  exposed  to  sale  by  the 
defendent  appeared,  hence  the  report  that  such  a 
clame  existed  was  supposed  by  the  defendent's 
counsil  to  be  a  flsrment  of  the  plainlifF.  In  which 
case  his  oblifirati<»n  to  compensate  the  other  party's 
loss  is  unquestionable,  if  the  report  were  true,  but 
the  pretended  title  firroundless.  the  plaintiff,  by  cir- 
culatlufiT  the  report,  w  is  no  less  culpable  than  If  he 
had  been  the  author  of  it.  the  letter  committed  to 
Davis  a  matter  «)f  information  or  pretended  infor- 
mation, concerninir  the  title  of  slaves,  confessed  by 
the  writer  to  be  uniai»>ortant  to  himself,  for  he 
impowered  his  atrent  to  purchase  the  slaves,  disre- 
srardinfiT  any  report  of  defect  in  the  title;— unim- 
portant to  himself,  if  his  motives,  were  not  to 
depreciate  the  slaves,  which  would  have  been  worse, 
his  onlv  motive  then,  if  not  that,  must  have  been  to 
warn  his  acrent  not  to  decline  bidding-,  alarmed  by 
the  report  If  he  should  hear  it  so  far  the  plaintiff 
was  justitiable.  his  fault  was  in  not  jruardin? 
afirainst  the  consequcn*  es  of  the  report  published 
by  his  asrent.  and  by  him  only,  this  wantof  caution 
renclered  him  Justly  obnoxious  to  compensation, 
with  the  rule  of  the  roman  law.  culpam  autem  esse, 
quod,  cum  a  dlllcrente  provi«leri.  rioterit,  non  e.sset 
provisum  Dig  lib  IX.  lit.  IT  1.  XXXL  the  common 
law  Is  believed  to  concur.-  Note  in  edition  of  1795. 
I  •fi.  e.  The  dama^'es  by  the  second  verdict  were 
srreater  than  bv  the  first.  The  chancellor  set  It.  for 
£500.  aside.    See  8  Call  573,  which  says:    "The  in- 


133 


WYTHE 


Virginia  Reports,  Annotatbd. 


73-75 


The  court^  therefore  dismissed  the  bill 
with  costs: 

And  this  decree  of  dismission,  from  which 
the  plaintifiF  appealed,  was  affirmed  the  8 
day  of  decern ber,  1790. 


♦Betwebn  73 

JAMES  HILU  plaintiff, 

AND 

ROGER   GREGORY,  executor   of    Fendall 
Southerland,  defendent^ 
AND  betwee:^ 
CARTER  BB AXTON, plainiiff, 

AND 

ROG&R    GREGORY,   executor  of  Fendall 
Southerland,  dtfendenL 

Oct..  1790. 

I.  Debtor  and  Creditor— Application  of  Paynents.— If  a 

debtor  who  owes  money  on  several  accounts,  do 
not  at  the  times  of  making  payments,  or  before, 
direct  In  which  of  those  accounts  they  shall  be 
credited,  the  creditor  may  enter  the  credit  in 
either  account  he  plea.ses. 
a.  Same-5ame-lntention  of  Debtor— Case  at  Bar.— B. 
indebted  to  S.  on  a  protested  bill  of  Exchansre  and 
also  on  a  bond,  assisrued  to  him  some  securities, 
which  were  accepted  as  if  they  had  been  pay- 
ments in  money  of  the  principal  and  interest  due 
by  said  securities.  B.  claimed  credit  therefor 
acrainst  the  bill  of  Exchange:  8.  claimed  the  rl^ht 
to  apply  them  first  to  the  bond,  which  the  H. 
C.  C.  allowed  him  to  do,  B.  not  having-  directed 
otherwise.  The  Court  of  Appeals,  "without  con- 
travening* the  rule  giving  rt-editors  the  rlg"ht  of 
application  of  payments  to  either  of  different 
debts  due  at  the  time,"  held,  that  the  said  securi- 
ties should  "from  the  combined  circumstances  of 
the  case  be  applied  to  the  protested  bill;  since  it 
is  evident  the  payer  so  intended  it:  and  t^at  If  the 
receiver  did  not  assent  thereto,  yet  he  did  not 
make  such  recent  and  proper  application  of  them 
otherwise  as  ought  to  control  the  choice  of  the 
payer." 

3.  Same— Set-Off— Scale  of  Depreciation  -  Case  at  Bar. 
—B.  indebted  to  S.  by  bond  in  1776.  sold  S.  mer- 
chandise in  1777-8  and  80.  The  H.  C.  C.  held  that 
said  g-oods  ought  to  be  set  off  against  said  bond, 
only  at  their  true  value,  as  ascertained  by  the 
statutory  scale  of  depreciation;  not  as  a  measure 
of  legal  obligation :  hut  one  as  Just  as  any  that 
then  occurred.  The  Court  of  Appeals  held  the 
legal  scale  not  a  Just  and  proper  rule  for  1777  and 
1778:  and  allowed  the  goods  to  the  end  of  1778  to 
besetoff  at  their  nominal  value  against  the  prin- 
cipal and  interest  of  the  bond:  and  so  much  of 
the  residue  of  the  goods  as  would  pay  the  Interest 
on  the  balance  due  to  ^^  also  to  be  set  off  at  their 
nominal  value:  but  subjected  the  residue  of  said 
ffoods  to  the  legal  scale  of  1780;— of  60  to  1. 

4.  Same— Application  of  Payments -Judflfment- In- 
junction.—A  recovered  judg-ments  against  /?.  and 
U.  on  the  protested  bill;  but  they  obtained  In- 
crease of  damages  In  the  second  verdict  ml^rht  be 
produced  by  sudden  passion,  which.  In  this  case.  It 
was  proper  for  the  chancellor  to  moderate,  and  to 
take  that  sum  which  two  Juries  had  aflQrmed."-Ed.] 
—Note  In  edition  of  1852. 


functions  asrainst  his  Executor.  H.  was  one  of  B*b 
endorsers;  and  the  amount  for  which  he  was  re- 
sponsible depended  upon  whether  B's  payment* 
were  applied  to  the  protested  bill,  or  to  tbe  bond 
aforesaid.  U.  gained  greatly  by  the  Appeal. 
5.  Remarks  of  the  Chancellor  on  the  decision  of  tbe 
•  Court  of  Appeals.    See  it  in  1  Wash.  IS. 

74  *THE  facts   considerable   in    these 
cases   are  omitted    here,  because  they 

are  stated,  partly  in  the  two  following-  de- 
crees, and  partly  in  the  remarks  on  the 
last. 

At  the  hearing,  the  27  day  of  October, 
1790,  the  high  court  of  chancery  delivered 
this 

OPINION, 

That  the  goods  and  merchandize,  sold 
and  delivered  by  the  plaintifiF  Carter  Bfax- 
ton  to  the  said  Fendall  Southerland,  be* 
tween  the  years  one  thousand  seven  hundred 
and  seventy  six,  and  one  thousand  seven 
hundred  and  eighty  one,  ought  not  to  be 
discounted,  at  the  money  prices  then 
charged,  against  a  debt  contracted  before 
the  commencement  of  that  period;  but 
ought  to  be  discounted  at  their  true  value, 
which,  in  this  case,  may  be  nearly  perhaps 
ascertained  by  reducing  those  prices  accord- 
ing to  the  scale  for  proportioning  the  depre- 
tiation  of  paper  money ;  that  the  payments 
made  to  the  said  Fendall  Southerland,  by 
the  plaintifif  Carter  Braxton,  not , appearing- 
to  have  been  directed  by  him,  at  the  times 
of  payment  or  before,  to  be  entered  to  his 
credit  in  that  account  wherein  he  is  made 
a  debitor  for  the  bill  of  exchange,  the  said 
Fendall  Southerland  might  enter  them  to 
the  credit  of  the  plaintiff  Carter  Braxton  in 
any  other  account  subsisting  between  those 
parties;  and  that  for  the  principal  money, 
damages,  and  charges,  due  by  the  protested 
bill  of  exchange,  in  consequence  of  the  set- 
tlement thereof  made  the  twenty  eighth 
day  of  february,  in  the  year  one  thousand 
seven  hundred  and  seventy  six,  the  said 
Fendall  Southerland  was  intitled  to  no  more 
than  seven  hundred  and  seventy  eight 
pounds  seven  shillings  and  four  pence,  o ' 
current  money  of  Virginia,  with  interest 
thereon,  at  the  rate  of  five  per  centum  per 
annum,  from  the  first  day  of  June  thence 
next  following,     and  pronounced  this 

DECREE, 

That  the  defendent  be  perpetually  injoined 
from  proceeding  further  on  the  judgment  of 
the  general  court  recovered  by  his  testator, 
the  said  Fendall  Southerland,  against  the 
plaintiff  James  Hill,  except  as  to  two  hun- 
dred and  twenty  five  pounds  eighteen  shil- 
lings five  pence  and  three  farthings,  of 
current  money  of  Virginia,  appearing  by 
the  account,  stated  according  to  the  prin- 
ciples of  this  decree  from  the  accounts  an- 
nexed to  the  report,  to  have  been  due  to  the 
said  Fendall  Southerland  the  seventh  day 
of  december,  in  the  year  one  thousand  seven 
hundred  and  eighty  four,  with  interest 
thereupon  from  that  time;  and  except  also 
as  to  the  costs  in   the   action  at  com- 

75  mon    law :  *and  that  the  plaintiffs  do 
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pay  one  half,  and  the  defendents  do  pay 
the  other  half,  of  the  costs  allowed  to  the 
commissioner. 

The  opinion  and  decree  of  the  court  of 
appeals  the  29  day  of  October  1792 : 

The  court  is  of  opinion,  that  the  applica- 
tion of  the  appellants  to  a  court  of  equity 
for  relief  in  this  case  was  proper,  notwith- 
standingf  they  might  have  defended  them- 
selves at  law  not  only  because  the  omission 
of  such  defence  proceeded  from  mistake  or 
accident,  but  on  the  ground  of  original  juris- 
diction, to  es»tablish  the  agreement  between 
the  parties,  made  on  the  twenty  eighth  day 
of  february,  1776,  and  to  be  relieved  against 
the  unconscionable  and  oppressive  use  made 
of  the  judgment,  by  directing  the  execu- 
tion to  be  levied  for  one  thousand  and  forty 
three  pounds  nineteen  shillings  and  one 
penny  three  farthings,  when  it  appears  that 
the  utmost  of  the  said  Southerlands  clame 
thereon  was  not  more  than  two  hundred 
and  twenty  five  pounds  eighteen  shillings 
and  five  pence  three  farthings,  with  inter- 
est from  the  seventh  day  of  decern ber,  1784, 
and  therefore  that  there  is  no  error  in  so 
much  of  the  said  decree  as  sustains  the  suit 
for  relief;  but  that  there  is  error  in  the  re- 
lief afforded,  not  only  in  the  adjustment  of 
the  quantum,  but  in  the  application  of  it, 
as  between  the  appellants,  therefore  it  is 
decreed  and  ordered,  that  the  decree  afore- 
said be  reversed  and  annulled,  and  that  the 
appellee  pay  to  the  appellants  their  costs 
by  them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here,  and  this  court,  pro- 
ceeding to  make  such  decree  as  the  said 
high  court  of  chancery  ought  to  have  made, 
is  of  opinion,  that  (without  contravening 
the  rule  giving  creditors  the  right  of  appli- 
cation of  payments  made  indefinitely  to 
either  of  different  debts  due  at  the  time) 
from  the  combined  circumstances  in  this 
case,  the  whole  of  Butlers  and  Hilliards 
bonds,  amounting  to  nine  hundred  and 
thirty  five  pounds  fifteen  shillings  and  one 
penny,  ought  to  be  applied  to  the  credit  of 
the  protested  bill,  since  it  is  evident  that 
the  payer  so  intended  it;  and  that  if  the 
receiver  did  not  assent  thereto,  vet  he  did 
not  make  such  a  recent  and  proper  applica- 
tion of  it  otherwise,  as  ought  to  controul 
the  choice  of  the  payer;  and  therefore  that 
the  application  ought  to  stand  as  stated 
in  the  first  account  of  the  master  commis- 
sioner, on  viewing  this  account  hoviever  a 
doubt  arose,  whether  the  mode  of  stating 
interest  was  a  proper  one,  whereupon  one 
of  the  judges,  declaring  himself  aflFected, 
in  his  character  of  an  administrator  by  a 
decision  of  the  question,  retired  from  the 
discussion;  and  the  court,  discovering  it  to 
be  of  small  importance  in  its  operation  in 
the  present  case,  chose  to  pass  it  over  on  the 
ground  of  the  masters  report  not  having  been 
excepted  to,  or  the.  point  argued  in  court; 
with  this  caution  to  avoid  an  inference 
76  *of  approbation,  rather  than  by  a  deci- 
sion either  way  to  establish  a  precedent 
which  in  other  cases  might  be  important, 
and  it  ap|>earing  by  the  said  state,  that  the 


sum  of  thirty  four  pounds  seventeen  shil- 
lings and  nine  pence  farthing  only,  was 
due  on  the  protested  bill,  on  the  seventh 
day  of  december,  1784,  and  the  court  being 
of  opinion,  that  the  appellant  Hill  is  not 
concerned  with  the  other  parts  of  the  dis- 
pute, unless  he  could  have  derived  an  addi- 
tional credit  therefrom :  therefore  it  is 
decreed  and  ordered,  that,  upon  payment  of 
the  said  thirty  four  pounds  seventeen  shil- 
lings and  nine  pence  farthing,  and  interest 
from  the  time  last  mentioned  till  payment, 
and  the  costs  of  the  judgment  at  law,  the 
said  appellant  retaining  thereout  his  costs 
in  chancery  and  this  court,  the  injunction 
stand  and  be  perpetual,  but  on  failure  in 
such  payment  that  the  injunction  be  dis- 
solved as  tOf  and  that  the  appellee  be  at 
liberty  to  sue  out  execution  for,  so  much  as 
he  is  intitled  to  by  this  decree,  the  court 
then  proceeded  to  consider  the  remaining 
parts  of  the  dispute,  as  between  the  appellee 
and  the  appellant  Braxton,  and  is  of  opin- 
ion, that  an  account  for  goods,  not  delivered 
or  accepted  as  a  payment,  nor  liquidated 
between  the  parties,  ought  not  to  be  taken 
as  a  payment  in  paper,  so  as  to  stand  at  the 
nominal  value,  according  to  the  strict  words 
of  the  act  of  assembly,  but  viewed  in  the 
light  of  a  set  off,  and  to  be  adjusted,  es- 
pecially in  equity,  upon  just  principles; 
that  in  this  proceeding  the  court  is  of  opin- 
ion, that  the  legal  scale,  so  far  as  it  operates 
in  the  years  1777  and  1778,  is  not  a  just  rule 
in  itself,  not  corresponding  with  the  gen- 
eral opinion  of  the  citizens  at  the  time  as 
to  depretiation ;  nor  does  the  scale  at  any 
period  give  a  proper  rule  for  fixing  the  price 
of  imported  goods,  which  was  influenced  by 
the  expense  and  risque  of  importation,  as 
well  as  by  the  depretiation  of  the  paper; 
that  therefore  the  account  of  the  appellant 
Braxton  for  goods  delivered,  to  the  end  of 
the  year  1778,  ought,  at  the  nominal  value, 
to  be  set  off  against  the  principal  and  in- 
terest of  Claibornes  bond  and  Southerlands 
account ;  and  that  so  much  of  the  residue 
of  his  account,  as  will  pay  off  the  interest 
of  the  balance  remaining  due  to  Souther- 
land,  ought  also  to  be  set  off  at  the  nominal 
sum :  but  that  the  residue  of  the  amount  of 
the  said  account  ought  to  be  subject  to  the 
legal  scale,  for  may,  1780,  of  sixty  for  one, 
and  at  that  reduced  rate  set  off  against  the 
principal  of  Southerlands  debt;  a  precedent 
for  such  distinction,  between  principal  and 
interest  havirg,  as  is  supposed,  been  fur- 
nished in  this  court,  the  court  proceeding 
to  correct  the  account  of  the  master  com- 
missioner, upon  these  principles,  find  a  bal- 
ance due  from  the  said  Braxton  to  the  said 
Southerland,  of  seventj'  pounds  and  four 
pence   on    the    thirtieth   day  of  april,  1783. 

and  as  the  said  Braxton,  by  applying 
77        to  a  *court  of  equity    for   an    account 

has  subjected  himself,  though  plain- 
tiff, to  a  decree  for  the  balance  found  due 
from  him,  it  is  decreed  and  ordered,  that  he 
pay  to  the  appellee  the  said  sum  of  seventy 
pounds  and  four  pence,  with  interest  from 
the    said  thirtieth    day    of    april,    1783,  till 
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payment,    retaining   thereout   his    costs  in 
chancery  and  this  court.* 

78  ♦REMARKS: 

The  doctrine  contained  in  this 
proemium  to  the  latter  decree,  that 
the  application  of  the  appellants  to  a  court 
of  equity  for  relief  in  this  case  was  proper, 
notwithstanding  they  might  have  defended 
themselves  at  law,  not  only  because  the 
omission  of  such  defence  proceeded  from 
mistake  or  accident,  but  on  the  ground  of 
original  jurisdiction  to  establish  an  agree- 
ment between  the  parties,  and  to  be  re- 
lieved against  the  unconscionable  and 
oppressive  use  made  by  one  of  them  of  a 
judgment  he  had  recovered  against  another 
of  them,  was  not  controverted  in  the  present 
case,  nor  is  recollected  to  have  been  contro- 
verted for  almost  two  centuries  before  it  in 
any  other  case,  and  is  thought  not  to  have 
required  at  this  day  grave  discussion  and 
the  sanction  of  a  solemn  decision. 

The  words,  there  is  no  error  in  so  much 
of  the  said  decree  (that  is,  the  decree  of  the 
high  court  of  chancery)  as  sustains  the  suit 
for  relief,  seem  an  approbation  of  some- 
thing done  by  the  judge  of  that  court  in 
sustaining  the  suit  for  relief:  but  if  by  any 
effort  of  him  the  suit  for  relief  was  sus- 
tained,   the  effort  must  have   been  like  the 


•[The  main  difference  In  this  case  between  the 
Chancellor  and  the  Court  of  Appeals  seems  to  be  as 
to  the  facts:  how  far  B.  had,  or  not,  authorised  a 
partlcalar  application  of  his  payments:  or  how  far 
S.  had,  or  not.  indicated  that  he  understood  what 
application  thereof  had  been  intended.  The  Chan- 
cellor proceeded  upon  the  idea  that  B.  had  left  S.  at 
liberty  what  application  thereof  to  make.  The 
Court  of  Appeals,  however  had  a  different  one. 
These.are  the  facts  derived  from  1  Wash.  128. 

B.  and  the  endorsers  on  the  protested  bill  having 
fixed  with  S.  the  sum  due  by  said  bill,  in  current 
money,  sent  by  S.  to  the  Clerk  of  Kinfir  William 
Court,  where  suit  on  the  bill  was  pending,  a  note 
agreeing  to  confess  judgment  for  the  amount  due, 
— £778.  This  was  in  1776;  but  S.  held  up  this  note  till 
1784;  when,  without  notice  to  any  of  the  parties,  he 
procured  a  judgment  to  be  entered  up  for  £861,  the 
balance  then  due  him.  per  his  own  statement  B. 
reversed  this  judgment  S.  then  brought  suit  v.  H. 
alone  and  obtained  judgment  in  1787.  for  £1400 

H.  obtained  an  injunction,  alleging  that  the  bill 
had  been  nearly,  if  not  wholly,  paid  by  B.,  and  that 
through  misUke  of  his  counsel,  office  judgment  bad 
been  obtained  and  confirmed  against  him.  S. 
answered  and  the  H.  C.  C.  directed  B.  to  be  made  a 
co-plaintiff.  B's  bill  stated  same  facts  set  forth  by 
H.  and  that  he  had,  in  bonds,  (in  1783.)  which  were 
to  be  applied  to  the  protested  bill  paid  £936,  and 
that  S.  owed  him  on  account,  which  should  also  have 
been  applied  to  that  debt  S.  denied  that  B.  had 
directed  any  application  of  said  bonds  to  said  pro- 
tested bill:  and  said  that  he  had  applied  £661  of 
tho.se  bonds  to  said  bill:  and  part  of  the  residue,  by 
B's  particular  directions,  to  B's  bond,  in  which  C. 
was  surety;  and  the  balance  to  a  private  debt  of  B 
The  Reporter  says  that  there  was  no  evidence  that 
B.  directed  the  application  of  any  payment  to  the 
credit  of  the  judgment  on  the  protested  bill.  It 
was  proved  that  Immediately  after  the  payment  he 
sent  a  message  to  his  endorsers  that  he  had  dis- 
charged the  judgment;  but  this  was  not  delivered 
in  the  presence  of  S.  Sometime  after  the  bonds 
were  received  by  S.  he  had  declared  that  he  should 
lose  money  by  taking  them:  but  it  did  not  appear 
whether  this  was  before  or  after  the  judgment  was 
entered  up  In  1784.  As  late  as  1786.  S.  enclosed  to  B  . 
B.  &  C's  bond  and  .some  accounts,  which  B.  received 
without  objection:  and  sometime  afterwards S.  had 
said  that  he  had  been  advised  to  give  up  those  pa- 
pers to  B.  and  rest  on  the  protested  bill. 

Prom  these  facts,  the  two  courts  had  to  decide, 
how  the  bonds  paid  to  S.  by  B.  should  be  applied. 


vis  inertiae,  for  he  was  inert  in  sustaining^ 
the  suit  for  relief  as  the  ground,  whereon 
the  Capitol  stands,  is  inert  in  sustaining 
that  edifice. 

Whether  in  the  reversed  decree  error 
79        be  in  the  relief  afforded,  *not  only  in 
the    adjustment   of  the  quantum,  but 
in  the  application    of   it,    will    now    be   in- 
quired. 

The  case  as  to  the  error  in  the  applica- 
tion of  relief  afforded  was: 

Carter  Braxton,  indebted  to  Fendall 
.Southerland  on  account  of  a  protested  bill 
of  exchange,  and  also  on  account  of  a  bond, 
having  assigned  to  him  some  securities, 
which  were  accepted  for  the  same  value  as 
if  they  had  been  payments  in  money  of  the 
principal  debts  with  interest  due  by  the  se- 
curities, clamed  a  credit  for  these  payments 
in  the  account  of  the  bill  of  exchange. 

Fendall  Southerland  claimed  the  right  to 
apply  the  payments,  first  to  the  credit  of 
the  debt  on  account  of  the  bond,  and  the 
surplus,  for  they  exceeded  it,  to  the  credit 
of  the  debt  on  the  other  account. 

The  H.  C.  C.  in  delivering  its  opinion 
did  not  enounce  the  rule  of  law,  which 
governs  cases  of  this  kind,  in  the  form  of 
an  axiom,  but  exemplified  it  in  these  terms: 
that  the  payments  made  to  the  said  Fendal 
Southerland,  by  the  plaintiff  Carter  Brax- 
ton, not  appearing  to  have  been  directed  by 


The  Chancellor  has  spoken  for  himself.  Pendleton. 
Pres.,  said  tor  the  Court  of  Appeals: 

•'The  rules,  respecting  the  application  of  pay- 
ments, are  not  disputed:  but  the  question  is.  how 
they  are  to  apply,  under  the  circumstances  of  the 
present  case?  How  Mr.  Braxton  intended  It  ap- 
pears from  his  declaration  to  Mr.  Butler,  made 
recently  after  the  payment  It  was  natural  that  he 
should  apply  them  to  the  relief  of  his  friends,  who 
stood  bound  as  his  securities:  and  in  the  choice  be- 
tween them,  he  might  have  motives  for  preferring 
the  endorsers  of  his  bill :  and  accordingly,  when  tUese 
bonds  were  paid  in  1788.  Mr.  Braxton  sent  a  message 
to  the  indorsers,  that  he  had  made  this  payment  on 
account  of  the  bill.  This  message  was  not  delivered 
in  the  presence  of.  nor  was  it  communicated  to,  Mr. 
Southerland.  so  as  to  fix  his  assent  to  that  applica- 
tion. But  the  appellants  suppose,  that  his  assent  is 
to  be  Inferred,  1st  from  Southerland*s  declaration, 
(which  is  proved,)  that  he  should  lose  by  taking 
those  bonds- and  2dly.  from  Mr.  Sou therland's  appli- 
cation to  Mr.  Claiborne  1784  (which  Is  also  proved,) 
warning  him  of  his  danger,  and  preparing  him  for 
the  expected  payment:  and  tho'.  he  afterwards 
said,  that  he  believed  this  bond  might  be  paid,  yet 
he  refused  to  give  It  up.  and  never  did  .so.'  till  1786, 
when  the  judgment  was  reversed:  then  by  the  ad- 
vice of  his  counsel,  he  sent  It  with  other  papers  to 
Mr.  Braxton. 

"Although,  if  the  debtor  neglect  to  make  the  ap- 
plication at  the  time  of  payment,  the  election  Is 
then  cast  upon  the  creditor,  yet  it  is  incumbent 
upon  the  latter,  in  such  a  case,  to  make  a  recent 
application,  by  entries  in  his  books  or  papers,  and 
not  to  keep  parties  and'  securities  in  8usi>ense. 
changing  their  .situation  from  time  to  time,  as  his 
Interest  governed  by  events,  might  dictate. —The 
endorsers  were  made  easy  by  the  message  from  Mr. 
Braxton,  "that  the  payment  was  applied  to  their  re- 
lief." and  mltrht  In  consequence  of  It  have  declined 
asking  for  counter  security.  On  the  other  hand. 
Claiborne  was  not  deceived,  because  It  does  not  ap- 
pear, that  he  considered  his  debt  as  discharged  by 
those  bonds. 

"Besides,  It  Is  more  probable,  that  so  large  a  pay- 
ment would  be  applied  to  the  credit  of  a  still  larger 
liquidated  debt  than  that  U  should  be  split  and 
placed  part  of  It  to  the  credit  of  a  small  bond  ac- 
count and  the  residue  to  this  large  bond. 

'*Upon  the  whole,  we  are  of  opinion,  that  the  pay- 
ment should  be  applied  to  the  bill."  1  Wash,  182-88. 
-Ed.]  -Note  in  edition  of  1852. 
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him,  at  the  times  of  payment,  or  before,  to 
be  entered  to  his  credit  in  that  account 
wherein  he  is  made  a  debitor  for  the  bill  of 
Exchange,  the  said  Fendall  Sontherland 
might  enter  them  to  the  credit  of  the  plain- 
tiff Carter  Braxton  in  any  other  account 
subsisting-  between  those  parties. 

The  argument  included  in  this  opinion  is 
an  enthymema,  an  imperfect  syllogism,  in 
which  one  of  the  propositions  was  sup- 
pressed, because  being  supposed  to  be  known 
by  men  of  jurisprudence,  and  not  more  con- 
testable among  such  men,  than  a  self-evident 
truth  is  contestable  among  other  men,  it 
was  understood. 

If  the  argument  be  cast  in  the  figure  of  a 
perfect  syllogism,  the  major  proposition 
would  be :  by  law,  if  a  debitor,  who  oweth 
money  on  several  accounts,  making  pay- 
ments, do  not,  at  the  times  of  payments,  or 
before,  direct  in  which  of  those  accounts 
the  payments  shall  be  entered  to  his  credit, 
the  creditor  may  enter  the  payments  to  the 
credit  of  the  debitor  in  any  other  account 
subsisting  between  those  parties. 

The  minor  proposition  would  be:  but 
Carter  Braxton,  who  owed  money  on  several 
accounts,  viz.  on  account  of  a  bill  of  ex- 
change protested,  and  on  account  of  a  bond, 
making  payments,  did  not,  at  the  times  of 
payments,  or  before,  direct  that  to  his  credit 
on  account  of  the  protested  bill  of  exchange 
the  payments  should  be  entered. 

And  the  conclusion  would  be:  therefore 
the  creditor,  fendall  Southerland,  might 
enter  the  payments  to  the  credit  of  the 
debitor.  Carter  Braxton,    on  account  of  the 

bond. 
80  *With  this  conclusion    the   reversed 

decree  accorded. 

It  is  said  to  be  erroneous,  and  if  it  be  so, 
it  must  be  erroneous,  either  because  the 
major  proposition  is  false :  or  because  the 
minor  proposition  is  false:  for  if  those 
premisses  be  true,  the  conclusion  is  unavoid- 
able; and  the  decree,  according  with  it, 
cannot  be  erroneous. 

Those  who  condemned  the  decree  of  error 
have  not  denied  the  major  proposition,  but 
instead  of  denying  are  supposed  to  have 
admitted  it;  for 

Their  words  are*  this  court  is  opinion 
that  (without  contravening  the  rule  giving 
creditors  the  right  of  application  of  pay- 
ments made  indefinitely  to  either  of  differ- 
ent debts  due  at  the  time)  from  the  combined 
circumstances  in  this  case,  the  whole  of 
Butlers  and  Hilliards  bonds  ought  to  be  ap- 
plied to  the  credit  of  the  protested  bill,  upon 
which  is  observable,  1  the  existence  of  some 
rule,  giving  creditors  the  right  to  apply 
payments  made  indefinitely  to  either  of  dif- 
ferent debts  due  at  the  time,  is  in  terms 
admitted ;  2  they  do  not  state  here,  or  in  any 
other  place,  what  that  rule  is;  and  3. the 
particle  *thc'  connected  with  'rule,'  the 
rule,  must  allude  not  to  ANY  rule,  but  either 
to  some  rule  in  their  contemplation,  un- 
known to  others,  or  to  some  rule  stated  or 
understood  in  the  opinion,    which    was   at 


that  time  the  subject  of  their  animadver- 
sion. 

That  the  allusion  was  to  some  rule  in  their 
contemplation,  locked  up  in  their  breasts, 
or  deposited  among  their  arcana  (a)  they 
surely  would  not  wish  men  to  believe ;  and 
if  that  were  not  the  rule  to  which  they 
alluded,  the  rule  must  be  that  which  was 
stated  or  understood  in  the  opinion  of  the 
H.  C.  C. ;  that  rule,  the  explication  whereof 
is  the  major  proposition,  and  which  they 
say  do  not  contravene,  and,  if  not  con* 
travene,  certainly  not  deny,  and  conse- 
quently they  admit  the  major  proposition, 
that  by  law,  if  a  debitor  who  oweth  money 
on  several  accounts,  making  payments,  do 
not,  Ac. 

If  this  major  proposition  be  true,  the  de- 
cree of  this  court  was  not  erroneous,  unless 
the  minor  proposition  be  false;  so  that 
whether  it  be  so  or  not,  or,  in  other  words, 
whether  Carter  Braxton  did,  at  the  times  of 
the  payments  or  before,  direct  that  to  his 
credit,  on  account  of  the  bill  of  exchange, 
the  payments  should  t>e  entered?  is  the 
only  remaining  question  in  this  part  of  the 
case. 

This  is  a  question  of  fact  and  conse- 
quently depending  on  evidence ;  but  without 
making  observations  on  the  evidence,  the 
^Lcts  shall  be  admitted  to  be  as  they 
81  are  stated  to  be  by  the  *court  of  ap- 
peals, with  this  caution,  nevertheless, 
that  this  admission  is  not  to  include  an  ad- 
mission that  the  operation  of  law  upon  those 
facts  is  as  that  court  hath  affirmed  it  to  be, 
for  that  cannot  be  admitted. 

Then  the  question  is  reduced  to  this 
whether  those  facts,  considered  separately 
or  conjunctly,  evince,  of  themselves,  or  by 
operation  of  law.  Carter  Braxton's  direc- 
tion to  apply  the  payments  to  his  credit  on 
account  of  the  bill  of  exchange? 

1.  The  court  of  appeals  say,  he.  Carter 
Braxton,  so  intended ;  to  which  an  obvious 
answer  is,  an  intention  is  not  a  direction, 
unless  at  the  time  of  payment  or  before  the 
intention  had  been  communicated  to  the 
receiver,  these  circumstances  indeed  com- 
bined would  have  beeq  a  complete  direction ; 
but  a  prior  or  concurrent  communication, 
one  of  the  essentials,  is  not  alleged  or  pre- 
tended to  be  proved. 

2.  The  court  of  appeals  next  words  are, 
and  that  if  the  receiver  (Fendall  Souther- 
land)  did  not  assent  thereto,  yet  he  did  not 
make  such  a  recent  and  proper  application 
of  it,  otherwise,  as  ought  to  control  the 
choice  of  the  payer. 

The  method  of  answering  this  sentence 
most  conveniently  seems  to  be  by  comment- 
ing on  the  several  members  of  it. 

If  the  receiver  did  not  assent  thereto.] 
assent  to  what?  to  the  intention  of  Carter 
Braxton  to  apply  the  payment  to  the  credit 
of  the  protested  bill;  now  Carter  Braxton, 
at  the  time  of  making  the  payment,  or  be- 

(a)  If  amonsr  them  such  a  rule  be.  a  PRECEDENT 
for  It  would  probably  have  been  FURNISHED.-- 
Note  in  edition  of  1795. 
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fore,  not  having  communicated  his  inten- 
tion to  Fendall  Southerland,  how  could  he 
know  it?  and  if  he  did  not  know  on  what 
subject  Carter  Braxton  was  meditating,  or 
wha^  he  intended,  how  could  Fendall 
Southerland  assent  to  it?  seems  a  question 
not  of  easy  solution. 

He  did  not  make  such  a  recent  and  proper 
application  of  it  as  ought  to  controul  the 
choice  of  the  pa3'er.]  on  these  words  the 
best  comment  will  be  an  explanation  of 
the  principles,  on  which  the  legal  doctrine 
of  those  elections,  which  are  the  subject  of 
the  present  disquisition,  are  supposed  to  be 
founded. 

It  seems  not  an  arbitrary,  but  rational 
doctrine,  founded  on  these  principles:  whilst 
a  man  retaineth  the  money,  whereof  he  had 
legally  acquirea  the  possession,  the  money 
being  his  own  property,  is  subject  to  his 
uncontrouled  power;  he  may  conceal  it, 
before  the  face  of  hiscreditor  may  squander 
it,  melt  it  in  a  crucible,  sink  it  in  the  ocean  ; 
in  a  word  may  do  with  it  what  he  will ; 
therefore  when  he  delivereth  it,  even  to  a 
creditor,  with  an  instruction  to  apply  it  in 
a  particular  manner,  the  receivers  posses- 
sion is  fiduciary,  and  he  is  bound  to  make 
the  prescribed  application,  e.  g.  if  A, 
indebted  to  B.  and  C,  deliver  money  to  B. 
directing  him  to  pay  it  to  C,  the 
82  money  in  the  hands  of  *B.  is  the 
property  of  C.  for  the  same  reason,  if 
A  be  indebted  to  B  on  two  or  more  several 
accounts,  the  money  delivered  by  A  to  B, 
with  direction  to  place  it  to  the  credit  of  A 
in  this  or  that  account,  is  received  by  B 
under  a  trust,  in  which  is  implied,  if  not 
in  terms  declared,  an  obligation  to  place 
the  money  accordingly. 

On  the  other  hand  when  the  debitor  de- 
livereth the  money,  which  before  was  his 
property,  to  the  creditor,  without  instruc- 
tion to  apply  it  to  the  credit  of  this  or  that 
account,  the  property  is  changed  immedi- 
ately to  the  receiver,  who,  so  soon  as  it  is 
in  his  possession,  is  complete  owner  of  it; 
it  is  his  own  money:  if  it  be  his  own 
money  by  what  law  is  he  bound  to  make  a 
recent  application  oi^it,  or  an  application 
which  is  called  a  proper  application,  or 
by  what  law  restrained  from  exercising 
the  same  power  over  it  which  he  can  exer- 
cise over  any  other  part  of  his  own  prop- 
erty? 

Hence  the  election  of  the  one,  the  payer, 
is  prior  to  or  concomitant  with  the  pay- 
ment, the  election  of  the  other,  the  re- 
ceiver, is  posterior  to  the  payment. 

Controul  the  choice  of  the  payer.]  the 
meaning  of  these  words  as  they  are  here 
combined  with  the  context  cannot  be  de- 
veloped. If  the  choice  of  Carter  Braxton, 
or  his  power  to  direct  the  application  of  the 
credit,  determined  by  the  payment  without 
that  direction,  at  the  time  of  before,  which 
is  thought  to  be  admitted,  or  to  be  proven, 
if  not  admitted,  that  such  a  choice,  a  choice 
no  longer  existing  after  the  payment,  was 
controiilable,    the    supposed    possil  ility  of 


which  is  implied  in  the  words,  yet  he  did 
not  make  such  a  recent  and  proper  applica- 
tion of  it,  otherwise,  as  ought  to  controul 
the  choice  of  the  payer,  seems  incompre- 
hensible. 

The  argument  of  the  court  of  appeals 
then,  which  is  the  subject  of  the  preceding* 
commentary,  amounts  to  this:  these  cir- 
cumstances, namely,  the  intention  of  Car> 
ter  Braxton,  that  the  payment  made  by 
him  should  be  applied  to  his  credit  in  a 
particular  account,  and  Fendall  Souther- 
lands  not  making,  after  the  payment,  such 
a  recent  and  proper  application  of  it  to 
Carter  Braxtons  credit  in  another  account 
as  ought  to  controul  the  choice,  which  he 
had  before  the  payment,  to  direct  the  credit 
to  be  applied  to  which  account  he  pleased, 
but  which  choice  doth  not  appear  to  have 
been  communicated  to  Fendall  Souther- 
land; that  is,  the  circumstance  of  an  un- 
disclosed intention  or  choice  of  one  party, 
and  the  circumstance  of  a  neglect  in  the 
other,  to  do  something  recently  and  prop- 
erly, in  opposition  to  that  undisclosed  in- 
tention or  choice,  are  circumstances,  which, 
combined  together,  produce  the  de- 
83  struction  of  a  creditors  right  *to  ap- 
ply payments  indefinitely  made  to 
either  of  difiFerent  debts  due  at  the  time, 
or  are  equivalent  to  a  direction  by  the 
debitor  that  the  payments  should  be  applied 
to  his  credit  in  a  particular  account !  now 
the  art  of  combining  the  secret  thought  of 
one  man's  mind  with  the  doing  of  nothing 
by  another  man,  so  as  to  produce  this 
effect,  is  believed  not  to  have  been  before 
discovered. 

Algebraists  indeed,  in  resolving  problems 
by  equations,  frequently  use  zero  or  noth- 
ing, and  are  much  assisted  by  it;  but  they 
do  not  pretend  that  any  quantity  is  aug- 
mented or  diminished  by  adding  to  it  or 
subtracting  from  it  nothing;  on  the  con- 
trary W.  Emerson,  who  in  a  dispute  with 
the  monthly  reviewers  was  a  zealous  stick- 
ler and  struggled  vehemently  for  his  noth- 
ings, admitted,  that  04-9=9,  or  9  combined 
with  0  is  no  more  than  9.  but  according 
to  this  decree,  Carter  Braxtons  undisclosed 
intention,  which  of  itself  doth  not  produce 
a  certain  effect,  combined  with  0,  doth  pro- 
duce that  effect. 

The  facts  deserving  attention  in  the  other 
part  of  the  case,  where  the  decree  of  the 
H.  C.  C.  is  declared  to  be  erroneous,  that 
is,  in  the  quantum  of  relief  which  it  af- 
forded, are  those: 

Carter  Braxton,  having  in  february,  1776, 
executed  a  bond  for  payment  of  1221.  lis. 
9,^.  to  F.  Southerland,  sells  to  him  in  Sep- 
tember of  1777,  in  June,  September,  and 
december  of  1778,  and  in  may  of  1780,  sun- 
dry merchandises,  charging  for  them  the 
current  paper  money  prices  of  those  times, 
and  now  clameth  credit  for  them  accord- 
ingly against  the  bond,  which  they  with 
interest  almost  double;  whereas  the  prices 
reduced  by  the  scale  with  interest  would  be 
less  than  twenty  nine  pounds,  the  account 
is  as  follows; 
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£ 

1777  sept. 

10  bushel  salt 

8 

1778  June. 

2  pair  cards 

7 

sept. 

a  loaf  sugar  9-1  at  12s.  5    8  9 
2  lb  twine                          12 
2  tumblers                          12 
2  ditto                                  18 
1  ivory  comb                      18 
thread                                 11  9 
46  1b.  Urredropeat4s9    4 
98  lb.  sein  twine  at  68.29    8 
15  lb.  su^ar                     4  10 
4  lb.  coflFee                    1    4 

a  £.  £. 

1778  dec.  lOK  bushels  salt  at  708.  36  15 

84        •1880  may.  59  lb.  iron  sent  by 

Harrys  flatt  at  80s.  142  10 

247  11  6 

F.  Sontherland  objected  against  the  al- 
lowance of  such  a  credit,  except  so  much  of 
it  as  was  equal  to  a  small  account  of  his 
own  against  C.  Braxton  for  merchandise, 
sold  to  him  and  charged  in  a  like  manner, 
insisting  that  the  credit  for  the  residue  of 
the  goods  ought  not  to  excede  the  true  value 
of  them,  against  a  bond  for  mon^,  due 
before  the  commencement  of   depretiation. 

The  H.  C.  C.  sustained  the  objection, 
being  of  opinion  the  goods  ought  to  be  dis- 
counted at  the  true  value,  and  for  ascer- 
taining the  value  referred  to  the  statutory 
scale  of  depretiation ;  not  because  it  was 
thought  a  measure  of  legal  obligation  in 
the  case  of  goods  sold,  but  because,  at  that 
time,  no  other  measure,  which  seemed 
more  just,  occurred,  as  the  language  of  the 
opinion  indicates.  another  mode  more 
regular,  for  ascertaining  the  value  of  goods 
in  such  a  case  as  this,  will  be  mentioned 
hereafter. 

The  court  of  appeals  accommodate  the 
controversy  thus:  they  allow  part  of  C. 
firaxtons  account  to  be  set  off,  at  the 
nominal  value,  against  the  bond,  and  F. 
Sontherlands  account ;  they  allow  part  of 
the  residue  to  set  off  some  interest  due  to 
Sontherland,  at  the  nominal  sum ;  and  they 
allow  the;  remainder,  reduced  by  the  scale, 
to  be  set  off  against  the  principal  of  F. 
Southerland'a  account. 

This  accommodation  is  the  result  of  cer- 
tain propositions,  stated  in  their  opinion, 
which  is  the  foundation  of  the  reversing 
decree,  this  opinion  will  be  examined,  in 
order  to  inquire  whether  from  such  premises 
such  conclusions  are  deducible. 

The  first  paragraph  of  the  opinion  is,  an 
account  for  goods  not  delivered  or  accepted 
as  payment,  nor  liquidated  between  the 
parties,  ought  not  to  be  taken  as  payment 
in  paper,  so  as  to  stand  at  the  nominal 
value,  according  to  the  strict  words  of  the 
act  of  assembly,  but  viewed  in  the  light  of 
a  set  off,  and  to  be  adjusted,,  especially  in 
equity,  upon  just  principles. 

Out  of  this  paragraph,  so  far  as  the  pres- 
ent question  is  affected  by  it,  might  have 
been  exterminated  the  words,  1  not  deliv- 
ered or  accepted  as  a  payment,  2  nor  liqui- 
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dated  between  the  parties,  and  3  especially 
in  equity,  but  let  them  remain. 

The  next  paragraph  of  the  opinion  is, 
the  legal  scale,  so  far  as  it  operates  in  the 
years  1777  and  1778,  is  not  a  just  rule  in  it- 
self, not  corresponding  with  the  gen- 
85  eral  opinion  of  the  citizens  at  *the 
time,  as  to  depreciation;  nor  does  the 
scale,  at  any  period,  give  a  proper  rule  for 
fixing  the  price  of  imported  goods,  which 
was  infiuenced  by  the  expense  and  risque 
of  importation  as  well  as  by  the  depretia- 
tion of  the  paper. 

Immediately  after  which  occur  these  con- 
clusions, introduced  with  the  word  there- 
fore, 1  that  the  account  of  the  appellant 
Braxton  for  goods  delivered  to  the  end  of 
the  year  1778  ought,  at  the  nominal  value, 
to  be  set  off  against  the  principal  and  in- 
terest of  Claibornes  bond  (that  is  C.  Brax- 
tons  bond  in  which  Claiborne  was  his 
surety)  and  Sontherlands  account;  2  and 
that  so  much  of  the  residue  of  his  account 
as  will  pay  off  the  interest  of  the  balance, 
remaining  due  to  Sontherland,  ought  also 
to  be  set  off,  at  the  nominal  sum,  but  3  that 
the  residue  of  the  amount  of  the  said  ac- 
count ought  to  be  subject  to  the  legal  scale 
for  may,  1780,  of  sixty  for  one,  and  at  that 
reduced  rate  set  off  against  the  principal 
of  .Southerlands  debt :  to  which  is  subjoined, 
a  precedent  for  such  distinction  between  the 
principal  and  interest  having,  as  is  sup- 
posed, been  furnished  in  this  court. 

The  two  paragraphs  contain  four  distinct 
propositions ;  but  between  any  one  of  them 
and  the  conclusions,  or  any  one  of  the  con- 
clusions, or  between  the  propositions  and 
all  or  any  of  the  conclusions,  doth  not  occur 
one  single  instance  of  a  middle  term,  (b)  to 
connect  the  extremes  together,  this  middle 
term  shall  be  supplied  occasionaly. 

The  first  general  proposition:  an  account 
for  goods  not  delivered  or  accepted  as  pay- 
ment, nor  liquidated  between  the  parties, 
ought  not  to  be  taken  as  a  payment  in 
paper,  so  as  to  stand  at  the  nominal  value, 
according  to  the 'strict  words  of  the  act  of 
assembly. 

Middle-term;  but  Carter  Braxtons  ac- 
count is  an  account  for  goods,  not  delivered 
or  accepted  as  a  payment,  nor  liqui- 
dated between  him  and  F.  Southerland. 

One  would  expect  this  conclusion:  there- 
fore C.  Braxtons  account  for  goods  oucfht 
not  to  be  taken  as  a  payment  in  paper,  so 
as  to  stand  at  the  nominal  value,  according 
to  the  strict    words  of  the  act  of  assembly. 

But  what  is  the  conclusion  of  the  court  of 
appeals?  either  none  at  all,  or  one  or  two 
of  all  these  three;  1  therefore  the  account 
of  the  appellant  Braxton,  tor  goods  deliv- 
ered to  the  end  of  the  year  1778,  ought  at 
the  nominal  value  to  be  set  off  against  the 
principal  and  interest  of  Claibornes 
86         bond     and      Sontherlands    *account, 


(b)  In  syllofirlsmo  fit  reductio  propositionum  ad 
principia  per  propositiones  medlas.  haec  antem  sive 
Inveniendl  sIve  probandi  forma  in  scientiis  popu- 
laribus  (veliitl  ethicis,  politicis.  legribus.  et  huius- 
modl)  locum  habet  Fr.  Bacon  de  augrmentis 
scientiaram,  lib.  V.  cap.  II.— Note  in  edition  of  1795. 
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2  and  that  so  much  of  the  residue  of 
his  account  as  will  pay  off  the  interest  of 
the  balance  remaining'  due  to  Southerland, 
ought  also  to  be  set  off  at  the  nominal 
sum,  3  that  the  residue  of  the  amount  of 
the  said  account  ought  to  be  subject  to  the 
legal  scale  for  may,  1780,  of  sixty  for  one, 
and  at  that  reduced  rate  set  off  against  the 
principal  of  Southerlands  debt. 

By  what  form  of  ratiocination  can 
one  or  two  or  all  of  these  conclusions  be 
deduced  from  that  proposition?  if  neither, 
why  was  it  stated? 

II  Proposition :  an  account  for  goods 
ought  to  be  viewed  in  the  light  of  a  set 
off  and  to  be  adjusted,  especially  in  equity, 
upon  just  principles. 

Middle- term;  but  Carter  Braxtons  ac- 
count is  an  account  for  goods. 

The  rational  conclusion  is;  therefore 
Carter  Braxtons  account  ought  to  be  viewed 
in  the  light  of  a  set  off,  and  to  be  adjusted, 
especially  in  equity,  upon  just    principles. 

The  conclusion  in  the  reversing  decree  is 
therefore  the  account,  &c. 

A  man,  of  ordinary  understanding,  must 
see  the  chasm  between  the  second  proposi- 
tion and  these  conclusions,  and  that  the 
chasm  ought  to  be  supplied  by  an  inter- 
mediate proposition  in  some  such  form  as 
this;  to  set  off  an  account  for  goods,  sold 
during  the  period  of  depretiation,  at  the 
nominal  value,  that  is  at  the  prices  charged 
in  the  account,  against  a  debt,  contracted 
before  the  commencement  of  depretiation, 
is  to  adjust  an  account  for  goods,  especially 
in  equity,  upon  just  principles. 

If  such  an  intermediate  proposition  had 
been  stated,  it  is  denied  to  be  true;  yet 
without  it,  or  some  others  tending  to  affect 
the  same  thing,  that  the  conclusions,  at 
least  the  first  and  second  conclusions,  can 
be  connected  with  the  second  proposition, 
is  likewise  denied :  and  in  the  first  denial 
an  appeal  is  made  to  all  men  who  have 
adequate  ideas  of  justice ;  and  in  the  other 
denial  an  appeal  is  made  to  all  men  who 
are  not  destitute  of  the  reasoning  faculty, 
and  are  accustomed  to  exercise  it,  if  they 
be  not  in  the  habit  of  obsequious  submis- 
sion to  judgements,  than  which  they  have 
been  taught  to  think  their  own  less  correct. 

III  Proposition  is,  the  legal  scale,  so  far 
as  it  operates  in  the  years  1777,  and  1778, 
is  not  a  just  rule  in  itself,  not  correspond- 
ing with  the  general  opinion  of  the  citizens 
at  the  time  as  to  depretiation. 

Before  the  enquiry  what  conclusion  is 
deducible  from  this  proposition,  a  com- 
mentary upon  its  terms  may  not  be  im- 
proper. 

The  legal  scale,  so  far  as  it  operates  in 
the  years  1777,  and  1778,  is  not  a  just  rule.] 
the  scale  in  this  case  was  legaly  ob- 
87  ligatory,  *or  not  legaly  obligatory;  if 
the  latter,  it  ought  to  be  totaly  re- 
jected ;  if  the  former,  the  statute,  which 
authorised  it,  having  declared,  that  it 
should  be  a  rule  for  determining  the  value 
of  certain  things,  during  a  period  of  five 
years,  when  the  court  of  appeals  will  not 
allow    it    to    operate    during    two  of  those 


years,  1777,  and  1778,  as  they  do  not  in 
their  first  and  second  conclusions,  but  al- 
low it  to  operate  in  a  subsequent  year  1780, 
as  they  do  in  their  third  conclusion  ;  is  this 
exercising  the  power  properly  belong-in g- 
to  the  judiciary  department? 

The  scale  is  not  a  just  rule  in  itself.] 
A  rule  may  be  unjust  by  allowing  either 
too  much  or  too  little,  whether  its  injus- 
tice be  in  its  excess  or  defect  we  are  not 
told  here,  nor  told  any  where  else,  unless 
it  may  be  said  to  be  in  the  next  proposi- 
tion, or  in  the  first  and  second  conclusions, 
if  we  look  for  this  information  in  the  next 
proposition,  that  indeed  may  be  said  to 
imply,  but  not  directly  to  affirm,  that  the 
scale  valued  goods  imported  less  than  was 
just;  and  to  look  into  a  conclusion  for 
that  which  ought  to  be  predicated  in  the 
premisses,  is  not  a  logical  mode  of  investi- 
f^ation,  and  is  unsatisfactory  to  a  candid 
inquirer,  as  well  as  preposterous;  for  a 
conclusion  ought  to  be  a  deduction  from 
what  was  asserted  in  the  premises  for  its 
support,  not,  like  the  spider,  to  contain 
in  its  own  bowels  that  which  it  is  to  spin 
for  its  support. 

Not  corresponding  with  the  general  opin- 
ion of  the  citizens  at  the  time  as  to  depre- 
tiation.] let  us  suppose  Carter  Braxton  to 
have  sold  to  J.  S.  an  ivory  comb  the  last 
day  of  december,  1778,  and  another  of  the 
same  value,  in  1780,  charging  18  shillings 
for  each ;  according  to  this  opinion  of  the 
court  of  appeals,  they  would  have  allowed 
him  to  set  off,  against  a  bond  given  to  J. 
S.  three  or  five  years  before,  one  of  these 
combs  at  18  shillings,  and  the  other  at  18 
pence,  and  would  have  called  this,  in  their 
language,  an  adjustment  on  just  principles. 
Carter  Braxton  possibly  might  have  thought 
it  so,  but  that  any  citizen  besides  the  judges 
of  appeal  might  have  thought  so,  the  com- 
mentator doth  not  know,  he  doth  not  even 
recollect  what  he  thought  about  depretiation 
at  that  time  his  self —possibly  he  was  asleep 
when  the  year  1778  ended  and  its  successor 
began  its  revolutions — be  that  as  it  may, 
he  inclines  to  believe  that  he  thought  or 
dreamed  that  depretiation,  if  he  thought  or 
dreamed  at  all  about  it,  was  the  same  on  the 
new  years  day  of  1779,  as  it  was  the  day 
before. 

But  supposing  the  third  proposition  to  be 
unexceptionable,  the  legal  scale,  so  far  as  it 
operates  in  the  years  1777  and  1778,  is  not  a 
just  rule  in  itself,  not  corresponding  with 
the  general  opinion  of  the  citizens,  at 
the  time  as  to  depretiation,  the  ra- 
88  tional  ^conclusion  from  it  is,  there- 
fore reject  the  scale,  because,  so  far 
as  it  operates  in  the  years  1777  and  1778,  it 
is  not  a  just  rule,  not  corresponding  with 
the  general  opinion  of  the  citizens  at  the 
time,  as  to  depretiation,  and  substitute 
some  other  rule  which,  so  far  as  it  operates 
in  the  years  1777  and  1778,  is  a  just  rule, 
corresponding  with  the  general  opinion  of 
the  citizens  at  the  time,  as  to  depretiation. 
the  conclusions  of  the  court  of  appeals  are 
therefore  the  account,  &c. 

But  to   connect    these    conclusions    with 
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that  proposition  must  be  admitted,  or 
proved,  this  middle  proposition :  for  esti- 
mating the  value  of  goods,  sold  in  the  years 
1777  and  1778,  in  order  to  set  off  a  debt, 
contracted  before  the  commencement  of  de- 
pretiation,  the  rule,  just  in  itself,  and  cor- 
responding with  the  general  opinion  of 
the  citizens  at  the  time,  as  to  depretiation, 
is  the  nominal  value,  that  is  the  prices 
charged  by  the  seller  in  his  account  of  the 
goods. 

That  the  court  of  appeals  have  proved 
the  truth  of  this  intermediate  proposition  is 
not  admitted,  nor  will  the  truth  of  it  be  ad- 
mitted, before  they  or  others  prove,  that 
one  peny  weight  of  gold,  22  canats  fine,  is 
equal  in  value  to  five  or  more  peny  weights 
of  gold,  of  the  same  degree  of  fineness. 

IV  Proposition :  nor  does  the  scale,  at 
any  period,  give  a  proper  rule  for  fixing  the 
price  of  imported  goods,  which  was  influ- 
enced by  the  expense  and  risque  of  impor- 
tation, as  well  as  by  the  depretiation  of  the 
paper. 

This  proposition  is  the  same  as  the  last, 
appearing  in  another  garb,  which  betrayeth 
a  weakness  of  argument  undiscovered  in 
that. 

The  supposed  difference  is,  that  the 
goods  mentioned  now  are  imported,  the 
price  of  which  was  influenced  by  the  ex- 
pense and  risque  of  importation,  then  the 
seller  augmented  his  retailing  price  accord- 
ingly; and  consequently  the  difference 
vanisheth. 

The  weakness  of  argument  is  thus  be- 
trayed ;  depretiation  of  the  paper  is  acknowl- 
edged to  be  one  cause,  and  was  in  truth  the 
sole  cause,  which  influenced  that  price  of 
goods,  about  which  the  question  is;  for 
in  the  true  value  the  expense  and  risque  of 
importation  is  included. 

But  if  depretiation  were  only  one  of  the 
causes,  ought  the  seller  alone  to  experience 
the  beneficial  effects  of  it?  if  the  seller, 
who  was  a  debtor,  had  the  advantage  of  de- 
pretiation, by  augmenting  the  price  of  his 
goods,  ought  not  the  creditor  to  have  a 
reciprocal  advantage,  in  augmenting  the 
value  of  his  debt,  which  is  set  off  by  those 
goods?  would  this  contravene  the  rule 
qui  sentiat  onussentire  debet  et  com- 
89  modum;  or  equality  *is  equity?  a 
man,  who  in  1776  had  bought  from 
another  a  flock  of  sheep,  agreeing  to  pay 
for  them  in  kind  on  the  first  day  of  Janu- 
ary, 1779,  must  have  returned  an  equal 
number,  and  of  equal  value,  although  at 
the  date  of  contract  he  could  have  bought 
the  sheep  for  1)^  dollar  each,  but  at  the 
time  of  restitution  could  not  buy  them  for 
less  than  10  dollars  each ;  because  the  value 
of  sheep  remained  the  same,  although 
that  of  the  money  had  varied:  and  no 
reason  can  be  assigned,  where  money  was 
to  be  paid  for  the  sheep,  why  the  money 
when  paid  should  not  be  made  equal  in 
value  to  what  it  was  when  the  sheep  were 
delivered,  supposing  the  act  of  general 
assembly,  as  the  court  of  appeals  suppose 
it,    not  applicable  to  the  present  question. 

The  court  of  appeals,  about  the  middle  of 
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their  decree,  seemed  cautious  of  establish- 
ing precedents,  no  doubt  that  inferior 
judges  might  not  be  misled  by  them, 
near  the  end  of  it,  after  ^dividing  an  ac- 
count, of  14  articles,  into  three  unequal 
parts,  and  with  one  of  those  setting  off 
some  of  the  principal  and  interest  of  a  debt, 
and  with  another  setting  off  some  of  the 
interest  of  what  remained  of  the  same 
debt,  both  these  parts  at  the  nominal  value 
during  the  time  of  depretiation,  and  with 
the  third  part,  subjected  to  the  scale  of 
depretiation,  setting  off'  some  of  the  afore- 
said debt,  at  tue  reduced  value ;  after  these 
various  valuations  and  applications  of  ar- 
ticles in  the  account,  they  add  these 
words,  *a  precedent  for  such  distinction 
between  principal  and  interest  having,  AS 
JS  SUPPOSED,  been  furnished  in  this 
court,'  leaving  the  existence  of  such  a  prec- 
edent incertain. 

That  such  a  precedent,  which  is  only 
supposed,  did  not  exist  being  possible; 
and  the  decree  in  the  principal  case  not 
restraining  inferior  courts  from  deciding 
questions  of  this  kind  in  another  mode, 
the  H.  C.  C.  will  probably  refer  the  deci- 
sion of  such  as  may  occur  there  hereafter 
to  juries,  directing  issues  to  be  made  up 
for  that  purpose. 


90 


♦Bktwken 
FREDERICK   WILLIAM    HEARNE 
and  Anne  his  wifei  plaintiffs^ 

/   AND 

THOMAS  ROANE.  John  Roane,  James  Up- 
shaw,  and  William  Latane,  executors  of 
William  Roane,  defendents, 

Oct.,  1790. 
I.  Dowet«— Projirlsloii  In  Ueu  of—Constractlon— Csm  at 

Bsr.—By  marriage  settlement,  ttae  wife,  at  the 
death  of  her  husband,  was  to  have  one-third  of  all 
the  negroes  whereof  the  husband  died  possessed., 
in  lieu  of  dower:  and  if  she  survived  and  had  no 
cbild  by  him,  she  was  to  have  all  the  negroes- 
which  came  by  her.  in  her  absolute  riffhL  She 
did  survive  and  had  no  child  by  him.  Hbij).  that 
she  was  entitled  to  the  dower  slaves  in  addition  to 
her  own  before  the  marriacre. 
a.  SsoM-SaaM— Same— Sftine.~She  is  not  precluded 
by  a  different  division  and  assisnment  in  the 
county  court  to  which  she  was  no  party. 

3.  S«iii»-Ssiiie-5aiiie-Same.— Belnsr  entitled  to  the 
rents  and  profits  of  the  slaves  withheld  from  her» 
they  will  be  set  off  against  a  purchase  made  by 
her  at  the  sale  of  her  husband's  effects;  an  in- 
junction granted  her  and  an  account  ordered 
accordingly. 

4.  Marriage  Settlementst— Conttrnction-Case  at  Bar. 
—She  was  also  to  have  a  "carriage  and  horses  be- 
longing to  it"  This  embraces  only  the  two,  that 
have  ordinarilv  drawn  it,  and  not  the  four  driven 
to  it 

THE   plaintiff   Anne   was   the  widow  of 
William  Roane,  the  testator  of  the  defend- 


♦Dower— See  monographic  tiote  on  "Dower"  ap- 
pended to  Davis  V.  Davis,  25  Oratt  587. 

tMarrlage  Settlements.— See  monographic  note  on 
"Husband  and  Wife"  appended  to  Cleland  v.  Wat- 
son, 10  Gratt  ISO. 
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ents.  before  their  intermarriagfe,  on  the 
24  day  of  October,  1782,  they  had  executed 
an  agreement,  the  articles  of  which  were 
to  this  purpose:  ^ first,  that  the  parties, 
during-  their  coverture,  shall  hold,  possess 
and  enjoy  all  such  rights  and  privileges  as 
belong  to  them,  in  as  ample  manner  as  if 
the  agreement  had  not  been  made,  sec- 
ondly, if  he  should  die  before  her,  that  she 
shall  immediately  hold  and  possess,  during 
her  life,  the  dwelling  house,  outhouses,  or- 
chard, and  appertinences,  with  800  acres 
of  land,  and  one  third  part  of  a  grist  mill, 
all  which  are  in  the  county  of  £;ssex,  in 
lieu  of  hei  dower  in  his  lands  to  which  she 
would  otherwise  have  been  intitled:  and 
she  shall,  immediately  after  his  death, 
possess  twenty  good  negroes,  including  a 
full  proportion  of  house  servants,  such  as 
she  may  choose,  and  if  the  twenty  negroes 
should  not  amount  in  value  to  a  full  third 
part  of*  the  negroes  whereof  he  shall  die 
possessed,*  then  she  shall  have  as  many 
more  as  will  amount  to  a  full  third  part  of 
all  the  negroes,  which  are  to  be  in  lieu  of 
dower  of  his  slaves,  and  subject  to  the  same 
laws  and  regulations,  thirdly,  if  she 
91  survive  him,  *and  have  no  child  liv- 
ing at  the  time  of  his  or  her  death, 
that  the  negroes,  which  should  come  into 
his  estate  by  the  intermarriage,  with  their 
increase,  shall  be  vested  in  her  in  such  ab- 
solute manner  that  she  may  dispose  of  them, 
or  otherwise  they  shall  descend  to  her 
heirs,  but  if  he,  with 'her  consent,  should 
sell  any  of  the  negroes  which  came  by  her, 
his  estate  should  not  be  accountable  for 
them,  fourthly,  at  his  death,  that  she 
shall  have  the  best  riding  carriage,  and 
horses  belonging  to  it,  which  shall  not  be 
brought  into  account  at  the  division  of  the 
presonal  estate,  and  lastly,  that  she  shall 
be  intitled  to  a  third  part  of  his  personal 
estate  in  the  same  manner  as  if  the  agree- 
ment had  not  been  made.' 

William  Roane,  about  a  fortnight  after 
the  marriage  contract,  by  deeds  of  gift,t 
conveyed  several  of  his  slaves,  with  lands, 
to  his  sons  Spencer  Roane  and  Thomas 
Roane. 

William  Roane  died  in  november  or  de- 
cember,  1785,  without  a  child  by  the  plain- 
tiff Anne,  having  made  his  testament, 
wherein  he  declared  his  desire  to  be,  *that 
in  ad'lition  to  that  part  of  his  household 
furniture,  to  which  his  wife  would  be  in- 
titled  by  her  marriage,  his  executors  should 
allow  and  assign  to  her  so  much  more  as 
they  should  judge  necessary  for  her  use, 
to  be  possessed  during  her  widowhood,  but 
returned  if  she  should  marry.* 

At  a  sale  of  the  personal  estate  of  Wil- 
liam Roane  by  his   executors,    the  plaintiff 


a  ♦[At  his  death,  W.  R.  was  possessed  of  only  40 
slaves  of  his  own ;  but  this  estimate  was  made  upon 
70  slaves  of  which  he  was  possessed  at  the  time  of 
the  gifts  to  his  sons.  1  Wash.  51.— Ed.J-Note  In  edi- 
tion of  1862. 

\  t [These  firlfts  were  prior  to  the  execution  of  the 
marriaere  contract,  though  subsequent  to  Its  date. 
The  date  was  24  Oct.  The  execution  14  Nov.  1782. 
Hence  the  chargre  of  fraud  in  those  gifts.  See 
Chancellor's  'Opinion,"  p.  78;  and  1  Wash.  48.— Ed.] 
-Note  in  edition  of  1852. 


Anne  bought  sundry  articles  amounting  to 
3681.  17s.  9K*  for  which  the  defendents  in 
an  action  at  common  law  recovered  a 
judgment. 

In  obedience  to  an  order  of  Essex  county 
court,  dated  in  January,  1786,  and  a  decree, 
as  it  is  called  in  the  exhibit,  of  that  court, 
in  the  following  month,  commissioners 
thereby  appointed,  after  laying  off  and 
assigning  to  the  plaintiff  Anne  that  part 
of  the  slaves  of  William  Roane  to  which, 
as  the  commissioners  state,  she  was  intitled 
by  marriage-contract,  divided  the  residue 
among  his  children. 

The  whole  number  of  negroes  said  to  be 
thus  assigned  to  the  plainti£F  were  nine- 
teen, of  which  some  had  been  the  slaves 
of  the  plaintiff  at  the  time  of  the  marriage, 
and  among  these  was  accounted  one  who 
had  died  in  the  life  time  of  William  Roane. 

The  plaintiffs,  by  their  bill,  clamed 
dower,  over  and  above  the  wifes  proper 
slaves  at  the  time  of  the  intermarriage 
with  William  Roane,  and  an  allowance 
for  two,  sold  by  the  defendents, 
92  '^of  the  four  carriage  horses,    insist- 

ing they  were  intitled  to  four,  and 
prayed  an  injunction  to  the  judgement 
for  the  money  recovered  on  account  of  the 
goods  bought  by  the  plaintiff  Anne. 

The  defendents  insisted  that  the  marriage 
articles,  upon  which  the  plaintiffs  relied 
for  asserting,  did  oppugn,  the  demand  of 
dower;  that  only  two,  instead  of  four, 
horses  belonged  to  the  carriage;  and  that 
the  whole  of  William  Roanes  personal 
estate,  with  the  articles  bought  by  the 
plaintiff  Anne,  was  not  equal  to  the  debts 
due  from  him. 

The  cause  came  on  to  be  heard,  in  Oc- 
tober, 1790,  when  the  court  delivered  this 

OPINION, 

That  in  the  slaves,  to  the  possession  of 
which  the  plaintiff  Anne,  by  the  marriage 
contract  between  her  former  husband,  Wil- 
liam Roane,  the  testator,  and  herself,  was 
intitled,  in  lieu  of  dower,  those  which  were 
her  property,  at  the  time  of  her  intermar- 
riage, ought  not  to  have  been  included, 
because  the  slaves,  which  by  the  contract, 
she  should  have  and  enjoy  in  the  event  of 
her  surviving  him.  Whether  having  a  child 
by  him  or  not,  are  supposed  to  be  his  proper 
slaves,  since  a  power  to  settle  them  on  her, 
in  lieu  of  dower,  or  otherwise,  implieth  a 
property  in  him  at  the  time  of  the  contract, 
or  at  the  time  of  his  death ;  whereas  the 
slaves  which  the  plaintiff  Anne  had,  at  the 
time  of  the  contract  and  intermarriage, 
were  not  his  property,  but  were  her  prop- 
erty', and  remained  her  propeity,  when  he 
died  without  having  a  child  by  her,  and 
were  not  subject  to  the  laws  and  regula- 
tions of  dower  slaves;  that  the  plaintiffs 
ought  not  to  be  precluded,  by  the  order  and 
decree  of  Kssex  county  court  and  the  divi- 
sion and  assignment  made  in  obedience 
thereunto,  from  recovering  now  so  many 
of  the  slaves  as  the  plaintiff  Anne  was  en- 
titled to  more  than  what  were  then  assigned 
to  her,  because  she  was  not  a  party  in    the 
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suit,  if  it  can  be  called  a  suit,*  wherein 
that  order  and  decree  were  made ;  nor  doth 
her  present  demand  appear  to  have  been 
discussed  at  that  time ;  that  whether  the 
gifts  by  the  testator  to  his  sons  Spencer 
and  Thomas  be  fraudulent  as  to  the  plain- 
tiff Anne?  is  a  question  not  proper  to  be 
decided  in  this  case,  as  it  is  now  brought, 
on,  the  donees  not  being  parties;  and  that 
the  plaintiff  Anne  was  intitled  to  the  two 
horses     only,     which    she    hath    received, 

because  only  that  pair,  having  ordi- 
93       nariiy  drawn  the  carriage,  to  *which 

the  horses  were  said  to  *  belong,' 
are  understood  to  have  been  designated, 
and  made  this 

DECRSB, 

That  of  the  surviving  slaves  which  were 
in  possession  of  the  testator  William 
Roane,  at  the  time  of  his  death,  ex- 
clusive of  the  unprofitable  from  old 
age  and  infirmity,  and  also  exclusive 
as  well  of  the  plaintiffs  now  proper  slaves, 
and  the  nine  formerly  received  by  the 
plaintiff  Anne,  as  those  given  by  the 
deeds  of  gift  to  the  testators  sons  Spencer 
and  Thomas,  although  they  might  have 
been  in  his  possession  at  his  death,  eleven, 
or  so  many  more  as,  with  those  nine,  will 
be  equal  to  one  third  part,  be  assigned  to 
the  plaintiffs,  together  with  the  children 
of  any  females  among  those  so  to  be  as- 
siirned,  born  since  the  testators  death,  the 
value  of  which  slaves  so  to  be  assigned 
shall  be  in  like  proportion  to  the  value  of 
the  stopk,  whence  they  are  to  be  taken,  as 
one  of  the  numbers  is  to  the  other;  and 
that  the  defendents  account  with  the  plain- 
tiffs for  the  profits  of  the  slaves  to  be  as- 
signed from  the  end  of  the  year  in  which 
the  testator  died;  and  the  court  doth  award 
an  injunction  to  the  judgment  of  the  de- 
fendents against  the  plaintiffs  in  the  action 
at  common  law,  until  the  account  of  ad- 
ministration of  the  testators  estate,  now 
directed  to  be  stated  and  reported,  shall 
discover  whether  a  surplus  thereof  remain, 
the  plaintiffs  share  of  which  may  discharge, 
or  be  discounted  out  of,  that  debt. 

This  decree,  from  which  the  defendents 
appealed,  was  affirmed  in  november,  1791.  t 


•Between  94 

BENJAMIN  PENDLETON  and 
JAMES  PENDLETON, //ai«/t^i, 

AND 

JOHN  HOOMES,  de/endent. 

Oct.,  1790. 

WllU-Constnictlon-aift  to  Class -Lapse.— 1785.  A 
testator  (fives  **all  the  residunm  of  his  estate  to  be 
equally  divided  between  the  children  ot  his  vocle 
and  his  coasin,  and  their  heirs  forever,  share  and 
share  alike."    Between  the  date  of  the  will  and 


•[It  was  an  ex  parte  motion  by  the  Executors,  for 
the  appointment  of  commissioners  to  value,  assign 
and  divide  the  slaves.  1  Wash.  48  and  51.— Ed.j- 
Noie  in  edition  of  1852. 

+This  appeal  is  reported  in  1  Washington,  47.— 
Note  in  edition  of  1852. 


the  testator's  death,  one  of  the  children  of  the 
uncle  dies.  Held  her  share  does  not  lapse,  so  that 
the  heir  at  law  ukes  It,  as  if  by  Intestacy:  but  the 
surviving  legatees,  or  their  assignees  share  it  as 
if  the  deceased  child  had  never  existed. 

JOSEPH  HOOMES  made  his  testament, 
the  IS  day  of  february,  1782,  wherein  after 
sundry  devises  and  bequests,  are  these 
words:  'i  give  all  the  residuum  of  my  estate 
to  be  equaly  divided  between  the  children 
of  my  uncle  Benjamin  Hoomes  and  my 
cousin  John  Hoomes,  to  them  and  their 
heirs  forever,  share  and  share  alike.* 

The  testator  died  in  april,  1785. 

When  the  testament  was  made,  Benjamin 
Hoomes  had  six  children,  of  whom  Martha, 
the  mother  of  the  plaintiffs,  died  about  six 
months  before  the  testator,  her  father  then 
living. 

If  the  share,  to  which  Martha  in  the 
event  of  her  surviving  the  testator  would 
have  been  intitled,  be  lapsed,  the  defendent 
who  was  heir  of  the  testator,  succeeded  to 
the  heritable  parts  of  the  residuary  subject; 
if  not,  the  residuum  was  divisible  in  the 
same  manner  as  it  would  have  been  if  she 
had  never  existed,  and  the  plaintiffs,  to 
whom  the  surviving  children  of  Benjamin 
Hoomes  have  resigned  and  conveyed  their 
five  sixth  parts  of  so  much  as  would  have 
been  the  share  of  their  sister  Martha,  if 
she  had  been  a  surviving  child,  are  intitled 
to    those   proportions,    that    is,     five  sixth 

<  part  of  one  seventh  part  of  the  residuum, 
to  recover  which  this  bill  was  brought 
against  the  defendent,  who  was  executor, 
as  well  as  heir,  of  the  testator. 
Cy  the  court : 
The  terms  in  the  testament  of  Joseph 
Hoomes,  designating  those  to  whom,  with 
the  defendent,  the  testator  devised  the  resi- 
due of  his  estate,  namely,  'the  children  of 
my  uncle  Benjamin  Hoomes,'  being  predic- 
able^not  less  truly  of  the  children  only  who 
should  be  living  at  the  time  when  the  tes- 
tator should  die,  than  of  the  children  who 
were  living  when  he  made  his  testament, 
and  neither  of  those  expositions  appearing 
to  be  decisively  favoured  by  other  clauses 
in  the  testament,  the  court  doth  prefer  the 
former,  because  by  that  the  declared  inten- 
tion of  the  testator,  'to  give  all  the 
95  residuum  of  his  estate,'  and  *that  it 
should  'be  equaly  divided  among  the 
children  of  his  uncle  Benjamin  Hoomes, 
and  his  cousin  John  Hoomes,  so  as  that 
they  should  share  it  alike,'  seems  accom- 
plished, in  every  event,  as  it  would  have 
been  by  the  latter  exposition ;  whereas  by 
this,  in  the  event,  which  hath  happened, 
of  Martha's  death  before  the  testator,  that 
intention,  if  some  decisions  of  the  english 
courts  be  orthodox,  would  be  contravened; 

'  for  part  of  the  residuum  would  not  be  given, 
and  the  defendent,  instead  of  sharing 
alike  with  the  children  of  Benjamin 
Hoomes,  that  is,  taking  so  much  as  each 
one  of  them,  would  take  one  seventh  part 
more. 

Decree  for  the  plaintiffs  in  October,  1790. 
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B  BTWSEN 

JAMES  SOUTHALI.,  plaintiff, 

AND 

JOHN  M'KEAND,  John  Powell,  John  Mayo 
and  Charles  Carter,  de/endents. 

Land  Lottery-Prize— What  It  Inclodee— in  Byrd's 
lottery,  one  of  the  prizes  was  described  as  Mc- 
Keand's  tenement,  to  which  had  been  atuched 
more  than  half  an  acre  of  land :  and  also  as  No. 
827  by  the  survey  made  by  said  Byrd,  and  to  which 
only  half  an  acre  was  attached.  Said  survey, 
had  been  opposed  and  once  defeated  by  the  ten- 
ants: but  was  made  and  publicly  hunsr  up  in  the 
buildinr  where  the  lottery  was  drawn.  S.  drew 
the  prize.  Byrd  afterward  sold  land  adjoining 
said  tenement  to  McKeand  and  he  to  others.  S., 
over  14  years  after  the  lottery,  brought  his  bill 
claiming- all  that  had  ever  been  attached  to  the 
said  tenement,  as  included  in  his  prize.  Held  by 
the  H.  C.  C. 

I.  5ane-5ame— Same.— That  a  survey  and  plan  of 
the  lands  was  a  necessary  part  of  the  scheme: 
and  that  S.  took  by  and  for  his  prize  only  the  half 
acre  lot  No.  897.  But  tlie  Court  of  Appeals,  held 
that  he  was  entitled  to  all  that  bad  been  attached 
to  McKeand *s  tenement,  and  rave  him  a  decree 
ag'ainstMcKeand's  estate:— dismissing  the  bill  as 
to  the  defendants  who  were  purchasers  from  him 
without  notice.    1  Wash.  836^ 

a.  iMoe  Oat  of  Chancery— Certificate  of  Coort  That 
Verdict  against  Evidence— New  Trial.— The  jury  who 
tried  the  issue  of  boundary  directed  in  the  case, 
found  for  the  defendants.  But  the  Court  certified 
that  the  weight  of  evidence  was  in  favor  of  the 
plaintiff  S.  The  H.  C.  of  Chancery  concurring- 
with  the  jury  sustained  the  verdict:  but  the  Court 
of  Appeals  took  up  the  case  upon  its  original  mer- 
its, and  reversed  it. 

3.  Revival  of  Sult-5hoald  Be  against  Heirs  3peclf|. 
cally,— McK.  having  died,  the  suit  should  be  re- 
vived against  his  heirs  and  representatives 
specifically,  and  not  merely  in  their  general  clfar- 
acter,  without  naming  them.  r 

4.  Commentary  of  the  Chancellor.      ^ 

%  •S.  The  value  of  the  land  recovered  should 

be  fixed  at  the  time  that  McK.  sold  to  a  pur- 
chaser without  notice:  and  interest  allowed  from 
that  time. 

IN  1767,  William  Byrd,  by  advertise- 
ments, in  the  gazette,  published  his  inten- 
tion to  dispose,  by  lottery,  twenty  nine 
improved  tenements,  of  which  one,  called 
John  M'Keands,  valued  at  one  hundred 
and  forty  four  pounds,  was  demised  to  that 
tenent  at  the  yearly  rent  of  twelve  pounds, 
and  eight  hundred  and  ten  unimproved 
parcels  of  land,  whereof  one  hundred  con- 
tained one  hundred  acres  each,  others  half 
an  acre  each,  and  some  were  islands,  the 
estates  lay  at  and  near  the  falls  of  James 
river. 

Before  the  lottery  was  drawn,  William 
B3*rd  was  preparing  to  survey  the  lands, 
designing  to  mark  the  boundaries  of  the 
tenements,  and  half  acres,  and  so  to  delin- 
eate them  as  that  they  might  form  a  town 
on  each  side  of  the  river,  with  convenient 
streets  for  passage. 

Some  of  the  tenents  opposed  the  execu- 
tion of    this  design,  alleging  it  would  de- 


range their  tenements,  and  threatening,  if 
William  Byrd  persisted  in  it,  to  return  the 
tickets  which  they  had  taken  to  sell  for 
him. 

Whether  John  M'Keand,  the  holder  of 
the  tenement  called  by  his  name,  joined 
in  the  opj^sition  doth  not  appear,  that  he 
did  not  join  is  most  probable,  because  he 
neither  occupied  nor  clamed  more  ground 
that  the  area  of  his  dwelling  house. 

The  survey  was  not  then  prosecuted,  if 
begun. 

Some  time  afterwards,  whether  the  ten- 
ents who  had  been  adverse  to  the  mensura- 
tion and  delineation  were  now  reconciled 
to  it,  or  whether  they  knew  not  of  it,  or 
connived  at  it,  William  Byrd  procured  the 
lands  to  be  surveyed,  laying  off  for  John 
M'Keands  tenement  half  an  acre,  and 
plans  of  the  towns  to  be  drawn,  which  were 
hung  up,  exposed  to  pul^lic  view,  in  one 
part  of  the  old  capitol  in  Williamsburg, 
and  remained  so  exposed  during  the  time 
the  managers  superintended  the  drawing- 
of  the  lotery,  in  another  part  of  the  same 
house,  in    november,  1768. 

A  ticket  owned  by  the  plaintiff  won  the 
prize  marked  327,  which  by  recurrence  to 
the  plan  appeared  to  be  John  M'Keands 
tenement. 

How  much  land,  more  or  less  than  half 
an  acre,  was  contained  in  this  tenement, 
before  he  was  a  tenent  of  it,  does  not 
appear,     he  did  not  cultivate  any  part  of 

it  as  hath  been  observed if  all  the  parts 

occupied  by  the  precedent  tenents,  with 
some  other  ground  not  actually  cultivated 
but  situated  so  thai  it  could  not  have  been 
excluded,  were  included  in  one  figure,  the 
area    would    be  more    than    half    an    acre  . 

but  such  a   figure   would   not    coincide 

with  any  street,  or  with  the  lines  of 
97  'coterminous  grounds  drawn  prizes 
by  other  adventurers — must  have  been 
an  irregular  polygon,  inconvenient  to  the 
fortunate  adventurer  himself,  as  well  as  to- 
his  neighbours — moreover,  if  the  tenement 
had  been  surveyed  in  such  a  manner  as  to 
include  the  grounds  only  which  had  been 
actually  .occupied  by  any  one  tenent,  before 
John  M'Keand,  that  it  would  have  exceded 
half  an  acre  doth  not  appear — neither  doth 
the  part  which  had  not  been  actually  occu- 
pied, but  which  is  included  in  the  survey, 
appear  to  be  less  than  the  occupied  part, 
which  is  excluded — finally,  the  plaintiff  en- 
titled confessedly  to  John  M'Keands  tene- 
ment, for  which  a  rent  of  twelve  pounds 
was  annually  paid,  actualy  possesseth,  for 
his  prize,  all  the  tenement  which  John 
M'Keand  ever  occupied  or  ever  clamed, 
and  for  which  he  paid  that  rent,  and  almost 
half  an  acre  more. 

Nevertheless,  the  plaintiff,  14  years  and 
a  half  so  many  months,  after  the  lotery  was. 
drawn,  and  almost  as  long  after  the  land 
now  clamed  by  him,  for  part  of  John 
M'Keands  tenement,  was  possessed  and  im- 
proved by  other  men,  and  had  been  trans- 
ferred for  valuable  consideration  oftener 
than  once,  brought  a  bill,  in  the  county 
court  of  Henrico  in  chancery,   to    vindicate 
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his  title,  and  to  compel  the  defendent 
Charles  Carter,  in  whom  the  legal  estate 
rested,  to  convey  it  to  the  plain tifP. 

The  defendents  John  M'Keand  and  John 
Ma  JO,  at  that  time  the  only  interested  de- 
fendents, answered  the  bill;  and  many 
witnesses  were  examined,  their  testimony 
was  chiefly  to  prove  the  situation  of  the 
ground  in  dispute  which  had  been  cultivated 
by  three  men,  Letcher,  Woodson,  and  Gunn, 
tenenta  who  had  lived  in  the  houstt  which, 
in  1767,  and  for  the  two  next  preceding 
years,  was  the  dwelling  house  of  John 
M'Keand,  before  it  was  called  his  tene- 
ment,— that  a  horse-rack  was  on  the  land 
ID  dispute,  on  the  pins  of  which  people, 
who  frequented  this  place  where  a  tavern 
was  then  kept,  and  those  who  came  to  a 
public  tobacco  inspection,  called  Byrds 
warehouse,  in  the  neighbourhood  used  to 
hitch  the  bridle  reins  of  their  horses — that 
a  cockpit  was  dug  by  Gunn,  whilst  he  kept 
the  tavern,  on  part  of  the  land  in  dispute — 
to  prove  that  a  tree  stood  somewhere  or 
other,  upon  the  warehouse  ground,  or  the 
ground  in  dispute,  or  between  them,  where 
the  inspectors  used  to  prize  tobacco, — to 
prove  the  situation  of  the  place  which  the 
people,  bringing  tobacco  to  th6  warehouse, 
used  for  a  way — to  prove  that  the  plaintiff 
gave  notice  of  his  title  to  M'Keand  when 
he  bong^ht  the  land  in  dispute  from  William 
Byrd,  and  that  he  had,  some  time  before 
the  war,  applied  to  counsil  to  assert  his 
title. 

The  county  court  dismissed  the  bill. 

The  high  court  of  chancery,  which 
98  the  plaintiff  appealed,  ^directed  an 
issue  to  be  tried,  in  order  to  determine 
the  boundaries  of  John  M'Keands  tenement, 
and  a  survey  of  the  land  in  controversy  to 
be  made  and  reported  to  the  court  before 
which  the  issue  should  be  tried,  and  also 
directed  the  copied  plan  of  Richmond,  to 
which  the  plaintiff  excepted,  to  be  admitted 
in  evidence  at  the  trial. 

The  jury  who  tried  the  issue  by  their  ver- 
di  t  found  the  boundary  of  the  tenement  to 
be  that  which  agreed  with  the  survey  and 
plan  of  the  town  of  Richmond,  which  was 
in  effect  a  verdict  in  favour  of  the  defend- 
ents. 

The  court,  before  which  the  issue  was 
tried,  certified  the  weight  of  evidence  to  be 
in  favor  of  the  plaintiff,  and  that  the  only 
evidence  offered  at  the  trial  was  the  written 
testimony  (that  is  the  testimony  which  was 
before  the  court  of  chancery)  and  the  oral 
testimony  of  James  Vaughan  and  James 
Price,  whose  written  examinations  were 
likewise  before  the  court  of  chancery,  and 
who. are  not  alleged  to  have  deposed  any 
thing  more  when  they  were  examined  viva 
voce. 

The  high  court  of  chancery,  on  the  first 
day  of  march,  1791,  delivered  the  following 
opinion  and  decree: 

'The  court  is  of  opinion,  that  a  survey 
and  plan  of  the  parcels  of  land,  to  be  prizes 
in  the  lotery,  from  which  this  controversy 
arose,  was  a  necessary  part  of  that  scheme, 
as  well  for  laying  off  the    ground    in    con- 


venient figures,  as  for  indicating  the  situa- 
tions, ascertaining  the  quantities,  and 
defining  the  boundaries  of  them ;  that  the 
survey  and  plan  thereof,  made  for  those 
purposes,  was  not  fraudulent  as  to  any  pur- 
chasers of  tickets;  especially  as  probably 
all  those  tenements,  exceeding  half  acres, 
the  holders  of  which  objected  to  divisions 
of  them,  were  laid  off  intire;  as,  at  the  time 
of  drawing  the  lottery,  the  plan,  suspended 
in  a  public  place,  was  exposed  to  the  vievir 
of  all  who  would  look  upon  it,  and  as,  for 
any  thing  shewn  to  the  contrary,  all  par- 
ties, until  the  lotery  was  drawn,  3'ea  all 
parties  except  the  appellant,  even  after- 
wards, acquiesced  in  that  plan,  as  an  au- 
thoritative terrier;  that  the  tenements, 
denominated  in  the  scheme  Byrds  and 
M'Keands,  which  are  contiguous,  laid  off 
by  the  plan  in  parallelograms,  were  so  much 
more  commodious  than  the  figures,  into 
which  an  inclusion  of  the  ground  clamed 
by  the  appellant  in  the  latter  tenement  any 
way  would  throw  them,  that  the  court  be- 
lieves the  adventurers,  if  they  could  have 
been  consulted  before  the  drawing  of  the 
lotery,  would  have  approved  that  mode  of 
laying  them  off;  that  the  ground  cultivated 
or  occupied  by  any  holder  of  M'Keands 
tenement,  doth  not  appear  to  have  exceded 
much,  if  at  all,  at   any    time,    in  quantity, 

or,  before  the  buildings  erected  on  it, 
99        in  value,  the  ground  assigned  *to  that 

tenement  by  the  plan;  1;hat  the  plan 
ought  to  bind  the  appellant,  because  by  that 
alone  he  can  clame,  not  only  the  lot  which 
was  drawn  a  prize  against  the  ticket  num- 
bered 1158,  (a)  and  so  much  of  what  is  called 
M'Keands  tenement  in  the  plan  as  lieth 
between  the  southern  end  of  the  house  in 
which  he  dwelled,  and  the  said  lot  adjoin- 
ing to  it,  no  part  of  which  interjacent 
ground  appeareth  to  have  been  cultivated  or 
otherwise  occupied  by  M'Keand  or  any 
tenent,  before  him,  but  even  M'Keands 
tenement,  however  bounded,  since  by  the 
figures  32(6,  (b)  on  the  paper  drawn  against 
the  appellants  ticket  numbered  5187,  refer- 
ing  to  the  plan  in  which  those  figures  are 
found,  that  ticket  is  shewn  to  be  fortunate, 
and  the  original  plan  having  been  probably 
destroyed,  the  copy,  among  the  exhibits, 
mentioned  in  the  ex;tmination  of  James 
Liyle,  is  sufficiently  proved  to  be  correct,  by 
the  testimony,  by  the  appearance  of  the 
thing  itself,  and  by  its  congruity  with  the 
printed  list  of  fortunate  numbers,  exhibited 
by  the  appellant,  which  was  taken  from  the 
plan  :  (c)  and  therefore  the  court,  approving 
the  said  verdict,  which  findeth  the  line  B  G 
in  the   surveyors    plot   to  be  the  boundary, 


(a)  Marked  326boufirht  by  the  plaintiff  from  Tayloe 
and  Thornton.— Note  in  edition  of  1795. 

(b)  It  oufirht  to  be  327.— Note  in  edition  of  1795. 

(c)  The  orifiTlnal  plan  bein?  archetype  both  of  the 
list  exhibited  by  the  plaintiff,  and  of  the  copied  plan 
exhibited  by  the  defendents,  the  agreement  of  these 
together,  which  is  exact  in  all  their  parts  wherein 
they  can  be  compared,  and  those  parts  are  many, 
and  pertinent  to  the  present  question,  demonstrates 
the  fidelity  of  the  later :  for  the  orisrinal  plan  and 
the  plan  said  to  be  copied  from  It.  If  they  both  agrree 
with  the  list,  must  aerree  between  themselves.— 
Note  in  edition  of  1795. 


V  R,  Wythe-lO 


145 


WYTHE 


Virginia  Reports,  Annotated. 


lOO-IOI 


dividing  Byrds  inspection  and  M'Keands 
tenement,  rejecting  a  motion,  made  last 
term  and  repeated  in  this,  for  a  new  trial 
of  the  issue,  and  being  of  opinion  that  the 
appellant  is  not  intitled  in  equity  to  the  land 
clamed  by  him,  doth  adjudge  order  and  de- 
cree that  the  decree  of  the  county  court,  by 
which  was  decreed  and  ordered  that  the  bill 
of  the  appellant  be  dismissed,  and  that  he 
pay  to  the  appellees  their  costs,  be  affirmed, 
as  it  is  hereby  affirmed,  and  that  the  appel- 
lant do  pay  to  the  appellees  the  costs  ex- 
pended by  them  in  their  defense,  including 
the  costs  of  the  trial  before  the  district 
court.' 

The  court  of  appeals,  before  whom  the 
case  was  carried,  on  the  6  day  of  november, 
1794,  delivered  the  following 

OPINION  AND  DECREE. 

*The  court,    having   maturely    considered 
the  transcript  of  the  record,    and  the  argu- 
ments  of    the    counsil,   is  of  opinion,  that 
the  verdict  in  the  district  court   ought  not 
to  be  considered  as  settling  the  bounds   of 
the  ground  in  dispute,  since  the  same 
100      is  certified  *by  the  judge  to  have  been 
given  against  the  weight  of  evidence ; 
but  that  the  decision  ought  to  be  made  upon 
the  proofs  and  exhibits   in  the  cause;  that, 
under    the    scheme    published    by    William 
Byrd,  esquire,  the  adventurers  in  the  lotery 
had  a  right  to  expect,    in    the    prize   called 
M'Keands  tenement,    all    the    ground    that 
had    been   occupied,  as  part  thereof,  which 
occupation  ought  rather  to  be  collected  from 
that  ot  former  tenents,  who  kept   a    public 
tavern  on  the  tenement,  which  drew  the  at- 
tention of  the  public  thereto,  than  from  that 
of  M*Keatid,  a  private  single  man,  who  had 
not  occasion  to  occupy   the  whole,  and  that 
the  occupation  of  such    former   tenents  ex- 
tended so   as  to   include   the  ground  in  dis- 
pute; that    the    survey  made   by  Benjamin 
Watkins,  at  the  instance   of  the  said  Byrd, 
after    the    publication    of    the    scheme,    by 
which  the  bounds  of   the  tenement  are  sup- 
posed to   be    narrowed,    ought   not  to  effect 
the  interest  of  the  appellant,   since  neither 
he  nor  M'Keand,  the    tenent    at    the    time, 
appear  to  have  been  present,  so  as  to  imply 
the   consent    of   either,    that  the   occupied 
bounds  should  be   changed;  nor  is  such  im- 
plied consent  in  the  appellant  to  be  inferred 
from  the  exposure  of  that  plan  in  the  room 
where  the  lotery  was  drawn,  even  if  he  had 
read    it,    which    does   not  appear;  since  he 
could  not  from  thence  discover  whether  the 
tenement  was  described  therein  according  to 
the  occupied    bounds  or  not;  and  therefore 
,it    is  unnecessary    to    decide    how    far    the 
copies  from  that  plan  ought  to   be  admitted 
as  evidence;  that  the  appellant,  being  thus 
intitled    to     the    ground    in    dispute,    and 
M'Keand  a  purchaser   with    full   notice    of 
that  title,  if  the   appellant   had    prosecuted 
his    clame   immediately,   and  M'Keand  had 
proceded  in  improving  the  ground,  he  would 
probably  have  lost  both  together;  but  since 
the  appellant  did  not  prosecute   any  suit  til 
after   great  improvements  had   been  made, 
under    the   idea,  as  is  to  be  presumed,  that 


the  clame  was  abandoned,    it   would  be  un- 
reasonable   for    the   appellant  to   take   ad- 
vantage of  his  own  delay,  to   avail  himself 
of  those  improvements ;  and   therefore   hi  a 
clame    ought    to   be  reduced  to  the  value  of 
the  ground,  as  it  stood  at  the  time  M'Keand 
purchased,    for   which   value  the  tenement 
would  have  been  considered   as  charged  so 
long  as   it   continued   in  M'Keands  posses- 
sion,   and    to    have  been  so  charged  in  the 
hands  of  a  purchaser  with  notice ;  but  since 
it  appears  the   appellee    Mayo   holds  under 
his  father,  who  was    a    purchaser   without 
notice,    the   ground    in    his    hands   is  dis- 
charged ;  and  that   there    is    no   error  in  so 
much  of  the  decree  of  the  county  court,  nor 
in  so  much  of  the  decree  of  the  high    court 
of  chancery  in  affirmance   thereof,    as   dis- 
misses the  appellants  bill,  as  to  that  appel- 
lee, with  costs;  but   that   there  is  error  in 
the  said  decree,  so  far  as  the    bill   is   dis- 
missed as  to  the  said  M'Keand,  who 
101      was  answerable  to   the  appellant  *for 
the   value   of   the  ground,    as  before 
mentioned ;  therefore  it  is  decreed   and  or- 
dered,   that   so  much  of  the  said  decrees  as 
relates   to    the   appellee   Mayo  be  affirmed, 
that  the  appellant  pay  him  his  costs  by  him 
about  his  defense  in    this  behalf  expended  ; 
that  the  residue  of   the   said   decrees  be  re- 
versed and  annulled,  and  that  the  appellants 
costs  in  this  court  be   paid    him   by  the  ex- 
ecutors    or     administrators     of    the    said 
M'Keand,    out   of    his   estate,    if  so  much 
thereof  they  have  in  their  hands,     the  court 
would  have  proceeded  to  make  such  decree 
as  the  said  court   of  chancery  should  have 
pronounced,  to  wit,  that  an  issue  should  be 
made  up,  by  direction  of   the   said  court  of 
chancery,  and  tried    by  a  jury,  to  ascertain 
what  was  the  value  of  the  ground  in  dispute, 
on  the  26  day  of  july,  1779,    independent  of 
any  improvement  made  thereon  subsequent 
to  the  8  day  of  October,    1769,   which    being 
ascertained  should  be  paid  to   the  appellant 
out  of  M'Keands  estate,    with    interest  on 
such    value    from    the   26  day  of  july,  1779, 
together  with  the  appellants   costs  in  chan- 
cery   and    the   county    court;  but  the   said 
M'Keand  having  died   pending   the   appeal 
in  this  court,  although  the  same   hath  been 
revived  by  consent  of  parties  as  to  his  heirs 
and  representatives  in  their  general  charad- 
ter,    without    naming    them,    it   is  judged 
necessary  they  should  respectively  be  made 
specific  parties,  that  they   may   discover    a 
state  of  the  said  M'Keands  assets  real   and 
personal,  in  case  there  should    not  be  suffi- 
cient of  the  latter   to  satisfy  this  demand ; 
therefore  the  cause  is  remanded  to  the  high 
court  of  chanceiy,  for  the  suit  to  be  revived 
there  against  his  executors   or  administra- 
tors, as  well  as  tVie  heirs   or  devisees  of  his 
real  estate,  and   further    proceedings   to  be 
had  therein,  in  order   to  such  final  decree.'    " 

COMMENTARY. 

The  verdict  in  the  district  court  ought 
not  to  be  considered  as  settling  the  bounds 
of  the  ground  in  dispute,  since  the  same  is 
certified  by  the  judge  to  have  been  given 
against    the    weight   of   evidence;]    if  the 
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jadge  of  the  high  court  of  chancery  have 
the  same  evidence  before  him  which  was 
before  the  district  court,  as  was  the  case 
here,  and  shall  happen  to  differ  in  opinion 
with  the  judge  of  that  court,  as  was  likewise 
the  case  here,  being  of  opinion  that  the 
weight  of  evidence  was  in  favour  of  the 
defendents,  to  evince  the  rectitude  of 
which  opinion  will  be  attempted  anon,  what 
ought  the  judge  of  the  court  of  chancery  to 
do?  ought  he,  disregarding  the  verdict,  and 
not  only  resigning  but  contradicting  his 
own  opinion,  to  form  such  a  decree  as  will 
accord  with  the  sentiments  of  the  district 
judge?    ought  he    to  award  another  trial? 

and  that  toties  quoties?  if,  upon 
102     *another  trial,  before  a  different  judge, 

he  and  the  jury  should  change  sides, 
or  if  the  court  should  certify  the  evidence 
to  have  been  in  equilibrio,  so  that  it  would 
justify  a  verdict  in  favour  of  either  party, 
of  which  one  example  is  extant ;  what  course 
ought  the  court  of  chancery  to  pursue?*  to 
these  questions  a  fit  answer  perhaps  occurs 
in  the  next  words: 

But  that  the  decision  ought  to  be  made 
upon  the  proofs  and  exhibits  in  the  cause.] 
be  it  so. 

That  under  the  scheme,  published  by  Wil- 
liam Byrd,  the  adventurers  in  the  lotery 
had  a  right  to  expect,  in  the  prize  called 
M'Keands  tenement,  all  the  ground  that 
had  been  occupied,  as  part  thereof;]  these 
terms,  notwithstanding  the  seeming  plenti- 
tude  of  their  sense,  are  so  defective  that, 
until  an  ellipsis  be  supplied,  a  fair  reasoner 
might  neither  yield  nor  withold  his  assent  to 
the  truth  of  the  proposition,  which  they 
now  exhibit,  the  ellipsis  is  of  the  occupier, 
so  that  whether  he  were  Letcher,  or  Wood- 
son, or  Gun,  or  M*Keand,  or  whether  the 
occupiers  were  all  the  three  former,  or  any 
two  or  one  of  them,  is  uncertain,  if  it  be 
supplied  so  that  the  proposition  be  read 
thus:  'under  the  scheme,  published  by  Wil- 
liam J^yrd,  the  adventurers  in  the  lotery 
had  a  right  to  expect  in  the  prize,  called 
M'Keands  tenement,  all  the  ground  that 
had  been  occupied  by  Letcher,  Woodson  and 
Gun,  or  any  two  or  one  of  them,  whilst  they 
were  tenents  of  the  house  which  John 
M'Keand  afterwards  held,'  the  truth  of  the 
preposition  is  denied.  1,  because  the  ex- 
hibit, to  which  the  reversing  decree  refereth 
to  prove  the  truth  of  the  proposition,  will 
be  hereafter  shewn  to  prove  the  contrary. 
2,  because  .the  occupations  of  the  land  in 
dispute  are  not  proved  to  have  been  so  uni- 
form and  permanent  as  that  the  said  occu- 
pied land  could  be  truly  said  either  in  the 
technical  or  popular  sense  to  be  appertinent 
to  the  house  in  which  John  M'Keand  after- 
wards dwelled.     3,  whether  the   cultivating 


•[The  Court  of  Appeals  only  say;  "The  verdict  in 
the  District  Court  ouffht  not  to  stand  upon  the  certifi- 
cate of  the  j ud ires  that  the  welffht  of  evidence  was 
asraln.Ht  It :  since  it  Is  unusual  for  the  Chancellor  to 
he  satisfied  with  such  a  verdict:  and  thoug^h  the 
Chancellor  was  to  judfre  whether  his  conscience 
was  satisfied,  this  Court  exerclslnsr  their  leg^al  dis- 
cretion on  the  same  subject,  see  no  reason  to  depart 
from  the  treneral  rule,  and  therefore,  take  up  the 
case  upon  its  origrinal  merits."  [1  Wash.  387.— Ed.]— 
Noie  In  edition  of  18S3. 


tenants  had  any  kind  of  title  to  the  ground 
which  they  cultivated  doth  not  appear,  that 
they  were  in  titled  to  what  is  called  a  cur- 
tilage may  rationaly  be  supposed ;  but  this 
term  is  believed  to  comprehend  only  those 
accommodations  which  are  convenient  to 
mere  indwellers,  such  as  a  way,  a  yard,  and 
some  others. 

Again;  the  word  *  thereof  is  put  for 
*M*Keands  tenement.'  if  then  these  terms 
be  put  in  the  place  of  their  repre- 
103  sentative  *4hereof,'  the  proposition 
will  be  read  thus:  *  under  the  scheme, 
the  adventurers  had  a  right  to  except, 
in  the  prize,  called  M'Keands  tenement,  all 
the  ground  that  Letcher,  Woodson  and  Gun 
had  occupied,  as  parts  of  M'Keands  tene- 
ment;' that  is,  the  adventurers  had  a  right 
to  expect,  in  the  prize,  called  M'Keands 
tenement,  in  1767,  all  the  ground  that 
Letcher,  Woodson  and  Gun,  several  years 
before  it  was  M'Keands  tenement,  had  oc- 
cupied, as  part  of  M'Keands  tenement. 

If  the  proposition  be  read  thus :  ^under 
the  scheme,  published  by  William  Byrd, 
the  adventurers  in  the  lotery  had  a  right 
to  expect  in  the  prize,  called  M'Keands 
tenement,  all  the  ground  that  had  been  oc- 
cupied by  John  M'Keand,  as  part  thereof,' 
the  truth  of  the  proposition  is  admitted — 
then  let  us  appeal  to  the  scheme,  the  exhibit 
to  which  the  reversing  decree  *  refereth  to 
prove  the  other  sense — 4  will  dispose,'  says 
William  Byrd,  *by  lotery,  twenty  nine  im- 
proved lots,  among  them,  John  M'Keands 
tenement,  for  which  he  payeth  me  twelve 
pounds  annual  rent. '  now  the  tenement  for 
which  John  M'Keand  paid  twelve  pounds 
annual  rent,  was  a  house,  and  nothing  but 
a  house,  the  whole  description  of  that 
prize,  offered  to  the  adventurers  by  the 
scheme,  therefore,  was  verified  in  the 
house,  without  the  ground :  so  that  William 
Byrd,  by  annexing  ground  to  the  house, 
gave  more  than  the  adventurers  had  a  right 

to  expect. besides  no  proof  is  exhibited 

of  the  rents  paid  by  the  predecessors  of  John 
M'Keand.  that  occupying  ground,  as  well 
as  the  house,  they  paid  more  rent  than  he 
paid,  who  occupied  one  of  the  subjects  only, 
is  presumable,  if  it  be  presumable,  and  if 
the  description  of  the  prize  offered  to  the 
adventurers,  by  the  appellation  of  John 
M'Keands  tenement  demised  for  the  annual 
rent  of  twelve  pounds,  be  more  than  com- 
pletely verified,  as  it  certainly  is,  no  reason 
can  be  assigned  for  extending  that  descrip- 
tion, as  the  reversing  decree  hath  extended 
it,  according  to  which  it  must  be  understood 
as  if  it  had  been  in  these,  or  some  such 
terms:  *the  tenement  formerly  Letchers, 
afterwards  Woodsons,  lately  Guns,  now 
John  M'Keands,  worth  144  pounds,  and 
rented  at  12  pounds,'  an  interpolation  which 
seemeth  unjustifiable,  and  the  more  un- 
justifiable if  the  value  of  the  house  with 
the  occupied  land  exceded  one  hundred  and 
forty  four  pounds,  or  if  the  annual  rent 
thereof  exceded  twelve  pounds. 

Which  occupation  ought  rather  to  be  col- 
lected from  that  of  former  tenents,  who  kept 
a    public    tavern    on    the  tenement,    which 
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drew  the  attention  of  the  public  thereto, 
than  from  that  of  M'Keand  a  private  single 
man  who  had  no  occasion  to  occupy  the 
whole.]  that  is,  which  occupation  by 
Letcher,  Woodson  and  Gun  of  ground  near 
the  house  in  which  they  lived  before 
104  John  *M'Keand,  ought  rather  to  be 
collected  from  the  occupation  of  those 
tenements,  than  from  the  occupation  of 
M'Keand,  who  occupied  no  part  of  the 
ground,  except  that  on  which  the  house 
stood,     undoubtedly. 

And  that  the  occupation  of  such  former 
tenents  extended  so  as  to  include  the  ground 
in  dispute:]  if  the  occupation  of  former 
tenents  did  extend  so  far,  this  will  not 
prove  the  plaintiffs  title  to  the  ground  in 
dispute,  unless  his  title  be  proved  to  all  the 
ground  which  those  former  tenents  occupied. 

That  the  survey  made  by  Benjamin  Wat- 
kins,  at  the  instance,  of  the  said  Byrd, 
after  the  publication  of  the  scheme  by  which 
the  bounds  of  the  tenement  are  supposed  to 
be  narrowed,  ought  not  to  effect  the  interest 
of  the  appellant,  since  neither  he  nor 
M'Keand,  the  tenent,  at  the  time,  appears 
to  have  been  present  so  as  to  imply  the 
consent  of  either  that  the  occupied  bounds 
should  be  changed ;]  without  a  survey  and 
plan  or  map,  how  could  the  lotery,  that  is, 
such  a  lote|;y  as  was  proposed  by  William 
Byrd,  and  expected  by  the  adventurers, 
have  been  drawn?  how  could  any  man 
know  whether  a  prize  were  an  improved 
tenement,  or  one  hundred  acres,  or  half  an 
acre  of  bare  land,  or  whether  it  were  on  this 
or  that  side  of  the  river,  or  whether  it  were 
on  neither?  must  not  the  fortunate  ad- 
venturers have  divided  among  them  the 
prizes  equaly,  which  was  never  designed, 
or  have  divided  them  by  another  lotery,  in- 
consistently with  the  original  proposal,  ac- 
cording to  which  the  destiny  of  every  ticket 
ought  to  have  been  decided  by  a  single 
sortilege? 

A  survey  and  map  then,  if  without  them 
the  lotery  couid  not  have  been  drawn  in  the 
manner  proposed,  were  necessary ;  as  in  the 
reversed  decree  are  stated  to  have  been,  if 
they  were  necessary,  to  give  them  efficacy, 
consent  of  the  ticket  holders,  if  their  con- 
sent could  not  have  been  obtained,  was  un- 
necessary, for  that  an  act,  the  performance 
whereof  was  necessary,  shall  not  be  valid, 
without  the  intervention  of  something 
which  is  impossible,  is  denied ;  the  terms 
of  the  proposition  implicating  this  ab- 
surdity, that  what  must  be  done  shall  be  a 
nullity  after  it  is  done. 

And  the  impossibility  to  obtain  the  con- 
sent in  question,  that  is,  the  consent  of  all 
the  holders  of  tickets,  for  the  consent  of 
every  other  was  necessary,  if  the  consent 
of  the  plaintiff  were  necessarj%  will  perhaps 
be  confessed  by  every  candid  man,  who  ad- 
verts to  the  number  of  people  interested  in 
ten  thousand  tickets,  the  dispersed  places 
of  their  residence,  the  number  of  those  who 
sold  the  tickets,  not  fewer  than  ten  having 
been  first  nominated  for  that  office,  the 
multifarious  transfers  of  tickets,  the  sales 
of    tickets    after    the   survey,    and    among 


105      them    possibly  the  ^plaintiffs  ticket, 
and    other   impediments  to  procuring 
the  consent  too  many  to  be  enumerated  eas- 
ily. 

If  William  Byrd  had  indeed  narrowed  the 
bounds  of  the  tenements,  in  such  a  manner 
that  they  did  not  contain  the  quantities  of 
ground,  for  which  tenents  paid  the  rents 
published  in  the  advertisement,  he  would 
undoubtedly  have  done  wrong,  that  he 
narrowed  the  bounds  of  John  M'Keands 
tenement  perhaps  must  not  be  now  denied, 
but  if  he  narrowed  the  bounds,  that  he  did  it 
ignorantly  and  without  design  to  injure  any 
man  is  most  probable;  because  the  ground, 
of  which  the  abscission  is  supposed,  was 
not,  by  the  survey  and  map,  made  a  sepa- 
rate lot,  by  which  being  proprietor  of  the 
soil,  he  might  have  been  a  gainer,  but,  in- 
stead of  being  included  in  John  M'Keands 
tenement,  was  included  in  Byrds  warehouse 
tenement,  by  which  he  could  not  have  been 
a  gainer,  otherwise  than  as  a  fortunate  ad- 
venturer, he  was  indeed  that  fortunate 
adventurer,  but,  at  the  time  of  the  survey, 
that  the  ticket,  against  which  Byrds  ware- 
house tenement  was  drawn  a  prize,  would 
be  left  upon  William  Byrds  hands  or  would 
be  fortunate,  could  not  be  known,  if  any 
other  man,  instead  of  William  Byrd,  had 
drawn  the  warehouse  tenement,  the  plain- 
tiff, as  is  supposed,  could  not  have  recovered 
the  ground  in  dispute,  but,  if  he  were  in- 
jured by  the  survey,  must  have  clamed  a 
reparation  from  William  Byrd.  and  that 
is  thought  to  be  the  only  remedy  to  which 
the  plaintiff  was  intitled,  if  he  were  intitled 
to  any  remedy,  in  the  principal  case. 

By  the  words  *the  8urve3'  ought  not  to 
affect  the  interest  of  the  appellant,  since 
neither  he  nor  M'Keand,  the  tenent  at  the 
time,  appears  to  have  been  present,  so  as 
to  imply  the  consent  of  either,  that  the  oc- 
cupied bounds  should  be  changed,  those 
who  used  them  are  supposed  to  have  im- 
plicitly conceded,  that  the  survey,  if  either 
the  plaintiff  or  M'Keand  had  been  present, 
so  that  his  consent  might  have  been  implied^ 
would  have  affected  the  interest  of  the  plain- 
tiff, the  concession  is  supposed,  because 
it  is  believed  to  be  unavoidable,  that  the 
survey  then,  made  with  consent  of  John 
M'Keand,  would  have  affected  the  interest 
of  the  plaintiff,  that  is,  would  have  bound 
the  plaintiff  to  abide  by  the  survey,  being 
granted;  if  such  an  obligation  could  not 
have  been  wrought  by  such  a  consent,  the 
obligation,  which  is  admitted  to  exist  with 
the  consent,  exists  without  it,  for  the  ab- 
sence of  that,  which,  if  present,  would  not 
produce  or  preserve  a  thing,  cannot  prevent 
or  terminate  its  existence,  now  the  con- 
sent of  John  M'Keand  to  the  survey  could 
not  have  bound  James  Southall  to  abide  by 
the  survey,  unless  James  Southall  had  au- 
thorised M'Keand  to  consent  to  it,  or 
106  derived  the  right,  *which  hf»  endeav- 
oured to  assert,  from  John  M'Keand  ; 
neither  of  which  is  pretended,  however, 
that  the  consent  of  John  M'Keand  to  the 
survey  should  be  doubted  seemed  impossi- 
ble   before  the    reversing    decree    because^ 
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1,  no  reason  for  his  dissent  is   assignable; 

2,  he  hath  been  claiming  under  the  survey, 
and  endeavouring  to  prove  the  validity  of 
it|  ever  since  it  was  made,  and  doth  not 
appear  to  have  objected  to  it  at  any  time. 

Nor  is  such  implied  consent  in  the  appel- 
lant to  be  infered  from  the  exposure  of  that 
plan  in  the  room  where  the  lotery  was 
drawn,  even  if  he  had  read  it,  which  does 
not  appear,]  if,  because  he  doth  not  appear 
to  have  read  the  plan,  the  evidence  of  his 
consent  to  the  survey  be  defective,  it  seems 
defective  in  two  other  instances :  first,  that 
he  could  read  doth  not  appear ;  secondly, 
that  he  understood  what  he  read  doth  not 
appear. 

Since  he  could  not  from  thence  discover 
whether  the  tenement  was  described  therein 
according  to  the  occupied  bounds  or  not:] 
the  court  of  appeals  seem  to  have  supposed 
that,  against  the  paper,  having  the  same 
number  with  that  of  the  plaintiffs  ticket, 
was  drawn  another  paper,  on  which  were 
written  the  words  John  M*Keands  tenement ; 
which,  without  reference  to  any  map,  was 
sufficient  to  point  out  his  prize,  upon  which 
supposition  the  transaction  between  William 
Bjrd  and  the  plaintiff,  the  terms  thereof 
being  translated  into  the  language  of  a 
solemn  agreement,  would  be  exhibited  in 
this  or  such  like  form;  'in  consideration  of 
five  pounds,  received  from  James  Southall, 
to  whom  is  delivered  a  ticket,  numbered 
5187,  if  against  a  paper,  on  which  that  num- 
ber shall  be  inscribed,  be  drawn  a  paper, 
whereon  shall  be  written  the  words  *John 
M'Keands  tenement,'  i,  William  Byrd, 
oblige  myself  to  convey  the  title  of  the 
said  tenement,  called  John  M'Keands,  by 
whatever  bounds  it  ought  to  be  limited,  to 
the  said  James  Southall.*  but  that  any 
paper,  on  which  were  written  *John 
M'Keands  tenement,'  was  drawn,  is  not 
proved;  the  contrary  is  presumable,  from 
the  ordinary  course  of  preceding  in  similar 
cases,  which  is,  by  numerical  characters 
on  the  papers  drawn,  to  refer  to  some  cata- 
logue, where  particular  descriptions  of  the 
prizes  may  be  found — and,  not  only  pre- 
sumable but,  proved  undeniably  by  the  list 
of  fortunate  numbers  published  by  the  man- 
agers, the  very  exhibit  on  which  the  plain- 
tiff chiefly  relied,  and  which  concludes  thus: 
'N.  B.  in  the  first  column  of  figures  are 
the  numbers  of  the  tickets,  in  the  second 
the  NUMBER  to  each  prize'  this  being  the 
case  then,  the  compact  between  William 
fiyrd  and  the  plaintiff  is  exhibited  truly  in 
this  form:  *in  consideration  of  five  pounds, 
received  from  James  Southall,  to  whom  is 
delivered  a  ticket  numbered  5187,  if 
107  against  a  paper  whereon  *that  num- 
ber shall  be  inscribed,  be  drawn  a 
paper,  which  is  marked  with  the  characters 
327,  i,  William  Byrd,  oblige  myself  to  con- 
vey to  the  said  James  Southall  the  title  of 
a  parcel  of  land,  represented  in  the  map  of 
Richmond,  by  that  diagram,  which  is 
marked    with    the    characters   327,    and   on 

which  is  written  the  word  M'Keands.'  if 
this  be  correct,  the  plaintiff,  when  he  quar- 
reled  with    the    plan,     excepting    to     the 


admission  of  it  In  evidence,  was  thought 
ungrateful  to  a  benefactor,  and  is  thought 
so  still,  by  one,  who  is  not  enough  en- 
lightened by  the  reversing  decree,  nor  en* 
abled  otherwise,  to  discover  that,  without 
the  aid  of  the  plan,  the  plaintiff  could  have 
shewn  any  title  whatever  to  the  tenement 
now  holden  by  him  for  M'Keands. — how, 
with  the  aid  of  the  plan,  the  title  might 
have  been  shewn,  and  probably  was  shewn, 
will  be  explaned. 

In  the  mean  time,  let  one  ask  if  that  part 
of  the  reversed  decree,  which  states  part  of 
the  land  included  in  M'Keands  tenement 
by  the  survey  never  to  have  been  cultivated 
or  otherwise  occupied  by  M'Keand  or  any 
tenant  before  him,  deserved  to  have  been 
totaly  neglected  in  the  other  decree?  ought 
the  plaintiff  to  recover  the  value  of  the  land 
which  had  been  occupied  by  the  former 
tenents,  in  right  of  that  occupation,  and  in 
violation  of  the  survey,  and  yet  retain  the 
ground  which  had  not  been  occupied  by 
those  tenents  in  right  of  that  survey? 

And  therefore  it  is  unnecessary  to  decide 
how  far  the  copies  from  that  plan  ought  to 
be  admitted  as  evidence:]  a  hearer  of  the 
reversing  decree,  convinced  perhaps  by  the 
preceding  parts  of  it,  may  yield  assent  to 
this  part,  in  which  the  plan  of  Richmond, 
even  if  the  original  were  produced,  is  • 
treated  as  a  tabula  rasa,  merely  because  a 
certain  James  Southall,  owner  of  one  ticket, 
which  before  the  drawing  of  the  lotery  no 
man  could  know  to  be  more  the  darling  of 
fortune  than  any  other  of  ten  thousand 
tickets,  DOES  NOT  APPEAR  to  have  been 
present  when  the  lands  represented  in  the 
plan  were  surveyed,  or  to  have  read  the 
plan,  suspended  in  the  house  where 
the  lotery  was  drawn,  at  the  time,  or  to 
have  been  able  to  discover  from  the  plan 
whether  the  tenement  called  John  M'Keands 
was  described  according  to  the  occupied 
bounds,  in  opposition  to  this  a  man,  who 
is  not  convinced,  ventures  to  declare  that, 
in  his  judgment,  the  plan  alone,  if  admited 
to  be  evidence,  is  decisive   of  the  question. 

In  shewing  this,  the  copy  exhibited  by 
the  defendents,  may  be  taken  to  be  a  faith- 
ful exemplar  of  the  original,  not  only  be- 
cause the  proofs  that  it  is  so,  explicitly 
stated  in  the  decree  of  the  high  court  of 
chancery,  have  not  been  controverted,  but 
because  those  who  reversed  the  de- 
108  cree,  waiving  that  question,  *have 
denied  that  the  survey,  represented 
by  the  plan,  that  is  the  original  plan,  if  it 
were  produced,  ought  to  affect  the  interest 
of  the  appellant,  James  Southall,  or  the 
interest,  if  not  of  him,  of  any  other  fortu- 
nate adventurer,  an  hypothetical  argument 
may  fairly  be  answered  hypotheticaly. 

The  case  then  may  be  stated,  as  to  this 
question,  thus: 

William  Byrd  owned  the  towns,  as  he 
called  them,  although  the  grounds  do  not 
appear  at  that  time  to  have  been  disposed 
in  lots  and  streets,  of  Rockyridge  and 
Shockoe,  the  names  of  which  were  after- 
wards changed  to  Manchester  and  Richmond 
by  which  they  are  now  distinguished,  lying 
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on  opposite  sides  of  the  James,  he  also 
owned  other  lands  in  the  neighbourhood, 
within  the  limits  of  these  towns  and  adja- 
cent to  them  were  twenty  nine  tenements, 
for  which  were  paid  by  the  holders  of  them 
certain  annual  rents,  one  of  these  tene- 
ments was  holden  by  John  M'Keand  who 
paid  twelve  pounds  annual  rent,  occupying  a 
house,  but  not  any  part  of  the  land  about  it. 
William  Byrd  published  his  intention  to 
sell  the  inheritance  of  these  lands  to  those 
people  who,  paying  the  value  of  them,  equal 
to  tifty  thousand  ix>unds,  would  consent  that 
the  subjects  to  be  sold,  instead  of  being 
divided  into  so  many  parts  as  were  equal  to 
the  number  of  purchasers,  and  being  dis- 
tributed so  that  every  one  of  the  later  would 
be  in  titled  to  one  of  the  former,  should  be 
divided  into  839  parts  or  lots,  in  such  a 
manner  that  every  improved  tenement 
should  be  one  lot  or  prize,  every  hundred 
of  ten  thousand  acres  of  land,  situated  in 
this  place,  should  be  one  lot  or  prize,  and 
every  half  acre  of  the  land  situate  in  an- 
other place  should  be  one  lot  or  prize,  and 
every  one  of  certain  islands  should  be  a 
lot  or  prize— that  every  purchaser  should 
have  one  or  more  slips  of  paper  called 
tickets,  paying  live  pounds  for  each,  on 
which  were  written,  after  the  number, 
'shewing  its  place  in  the:  arithmetical  series 
of  1  to  10000  inclusive,  these  words :  *  this 
shall  in  title  the  owner  to  such  prize  as  shall 
be  drawn  against  it,  in  W.  Byrds  lotery, 
1767,  W.  Byrd.*  such  a  ticket,  the  number 
whereof  was  5187,  had  the  plaintiff. 

For  purposes  ezplaned  in  the  decree  of 
the  high  court  of  chancery,  William  Byrd 
procured  the  lands  to  be  surveyed  and  the 
situations  and  boundaries  of  them  were 
represented  in  a  plan,  tickets  were  sold 
and  in  the  hands  of  perhaps  2500,  3)000  or 
more  purchasers. 

In  order  to  determine  which  ticket  would 
win  a  lot  or  prize,  the  managers  appointed 
to  superintend  the  drawing  are  supposed  to 
have  conducted  the  business  in  the  follow- 
ing manner :  10000  other  slips  of  paper,  on 
which  were  written  numbers  corresponding 
with  the  numbers  of  the  tickets  holden 
109  by  the  purchasers,  *were  droped  into 
a  wheel,  wherein  was  a  cavity  closed 
so  that  they  would  not  fall  out  in  revolu- 
tions of  the  wheel ;  and  into  a  similar  wheel 
were  droped  slips  of  paper  equal  in  number 
to  the  others,  of  which,  9161  were  blank,  no 
letter  or  signature  being  written  on  them, 
and  the  others  were  marked  by  the  charac- 
ters 839  inscribed  on  one,  the  character  1 
inscribed  on  another,  and  characters  sig- 
nificant of  the  numbers  between  those  ex- 
treme terms  inscribed  in  a  progressive  order 
on  the  remainder. 

When,  from  the  wheels,  after  being  turned 
for  confusing  their  contents,  the  attendant 
upon  each  drew  one  paper,  if  that  drawn 
from  the  prize  and  bank  wheel  were  marked, 
the  characters  thereof  were  entered  in  a 
list  opposite  to  the  number  on  the  paper 
drawn  from  the  other  wheel. 

For  example:  when  the  paper  numbered 
5407    was   drawn   from   one  wheel,  opposite  [ 


to  it  were  entered  in  the  list  the  characters 
301,  on  the  papers  drawn  at  the  same  time 
from  the  prize  and  blank  wheel:  when  the 
paper  numbered  5187  wa«  drawn  from  the 
former  wheel,  opposite  to  it  were  entered 
the  characters  327  on  the  paper  drawn  at 
the  same  time  from  the  later  wheel :  and  so 
on  until  all  the  839  characterized  papers 
were  exhausted. 

The  entries  were  in  different  columns, 
the  column  which  contained  the  numbers 
corresponding  with  the  numbers  of  the 
tickets  shewed  to  the  holders  of  those  tickets 
that  they  were  fortunate;  and  the  other 
column,  containing  the  characters  on  the 
papers  drawn  at  the  same  time,  refered  the 
holder  to  some  map,  by  which  they  could 
discover  in  what  their  felicity  consisted ;  so 
that  this  later  column  was  nothing  more 
than  an  index  to  that  map  in  which  cor- 
responding characters  would  designate  the 
prize;  and  that  map  was  the  plan  in  this 
case. 

When  therefore  the  paper  numbered  5187 
was  drawn  from  one  wheel,  the  characters 
327,  on  the  paper  drawn  from  the  other, 
refered  to  the  plan  which  shewed  the  same 
characters  there  inscribed;  so  that  the 
plaintiff  must  have  resorted  to  this  very 
plan  in  order  to  intitle  himself  to  the  prize 
which  his  ticket  won,  and  that  would  have 
been  no  more  than  the  quantity  represented 
in  the  plan. 

But  after  the  lotery  was  drawn, 'the  man- 
agers, for  information  of  the  purchasers, 
published  a  list  of  fortunate  numbers  in  this 
form: 


No.  5407 

5254 
5187 


a  double  forge  and  mill 
with  2000  acres  of  land, 
a  ferry  &c 
M'Keands  tenement. 


No.  301 

327 


N.  B.  in  the  first   column    of    figures  are 
the  numbers  of  the   tickets;  in   the    second 

the  number  to  each  prize. 
110  *Every  candid  man  will  probably 
grant,  without  proof,  that  the  man- 
agers, or  their  amanuensis,  in  preparing 
this  list,  had  recourse  to  the  plan,  for  that 
they  could  otherwise  know  whenever  a  prize 
was  drawn  what  it  was;  or,  if  they  could, 
that  they  would  have  suffered  an  enquiry, 
for  obtaining  the  knowledge,  to  interrupt 
their  progress  in  a  business  which  must 
have  employed  them  several  weeks,  cannot 
be  supposed. 

But  the  plaintiff,  instigated  by  zealous 
friends,  who  discovered  that  the  lines,  in- 
cluding the  lot  327,  upon  the  area  of  which 
in  the  plan  the  surveyor  had  written  the 
word  M'Keand,  would  not  include  all  the 
ground  which  had  been  occupied  by  that 
tenents  predecessors,  in  order  to  assert  his 
title  to  the  surplus  ground,  waived  the  plan, 
as  not  binding  upon  him  because  he  did 
not  agree  to  the  survey,  and  pretended  to 
clame  by  the  original  scheme,  and  the  pub- 
lication of  the  managers,  preposterously 
supposing  the  later  to  refer  to  that  scheme, 
and  not  to  the  plan,  whence  one  can  scarcely 
doubt  it  was  taken,  and  he  hath  been  more 
successful  than  his  counsil   seemed    to    ex- 
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pect;  for  the  origfinal  plan  not  being  osten- 
sible, they  laboured  to  prove  that  the  copy 
ought  not  to  be  admitted  in  evidence;  but, 
according  to  the  reversing  decree,  the 
former,  if  admitted,  would  not  hurt  him. 

That  the  appellant  being  thus  intitled  to 
the  ground  in  dispute  an^M'Keand  a  pur- 
chaser with  full  notice  of  that  title,  if  the 
appellant  had  prosecuted  his  clame  imme- 
diately, and  M*Keand  had  proceded  in  im- 
proving the  ground,  he  would  probably 
have  lost  both  together:]  if  the  plaintiff 
could  have  vindicated  his  title  in  a  court  of 
common  law,  and  there  had  prosecuted  his 
remedy,  and  been  as  successful  as  he  was 
in  the  court  of  appeals,  M'Keand  must 
have  lost  both  together,  unless  the  court 
of  equity  would  have  him  relieved,  so  far 
as  to  award  some  kind  of  compensation, 
whether  it  would  or  would  not  have  relieved 
him?  is  a  question  which,  when  to  de- 
termine it  in  some  other  case  may  become 
necessary,  will  seem  to  deserve  considera- 
tion to  one  who  reads  what  Home  had  said, 
on  this  question,  in  his  principles  of  equity, 
part  I.  sect.  II.  art.  I. 

But  however  it  might  have  been  in  that 
case,  the  plain tifiP,  for  recovering  what  he 
clamed  in  this  case,  the  title  which  only 
could  demand  audience  in  the  court  of 
common  law,  resting  at  this  day  in  Charles 
Carter,  one  of  the  defendents,  necessarily 
resorted  to  the  court  of  equity;  a  court 
which  requireth  of  its  votaries  that  they 
perform  that  justice  which  they  exact  from 
others. 

But  since  the  appellant,  &c.  to  the 
111  end  of  the  paragraph.]  *what  law 
will  authorize  the  application  of  John 
M*Keands  real  estate,  in  the  first  instance, 
to  supply  the  deficiency  in  his  personal 
estate,  to  satisfy  the  damages  which  may 
be  found,  on  trial  of  the  issue  to  be  directed? 
perhaps  the  deficiency  intended  is  what 
may  be  caused  by  discharging  out  of  the 
personal  estate  demands  chargeable  on  the 
real  estate,  can  execution  be  awarded 
against  the  executors  or  administrators  of 
John  M'Keands  for  the  costs  in  the  court  of 
appeals?  as  they  are  now  to  be  made  par- 
ties must  they  not  be  convented  by  subpoena 
to  answer  the  bill,  or,  being  called  specific 
parties,  must  they  only  disclose  the  assets? 


^3  ^tTW^^i^IT!^ 

WOOD  JONES,  appellant. 

AND 

ELISHA  WHITE,  appellee* 

May,  1701. 
Cluiiicery  Jurisdiction— Title  to  Land— Prsod.--In  con- 
troversies respecting  conflictins*  titles,  by  errant, 
to  lands,  where  fraud  is  susrg-ested  and  proved. 
Conrts  of  Equity  have  competent  jurisdiction,  are 
most  usually  and  properly  resorted  to,  and  can 
afford  ample  and  adequate  relief.  Held  by  the 
Court  of  Appeals  and  also  by  the  chancellor  on 
reconsideration.  Bill  dismissed,  because  fraud 
was  not  proved.    See  this  appeal  in  1  Wash.  110. 


♦For  the  continuation  of  this  case,  see  White  v. 
Jones,  1  Wash.  116,  4  Call  268. 


A  TRACT  of  vacant  land  was  surveyed 
for  Henry  Hatcher,  in  the  year  1740,  and 
was  f^ranted  to  him  by  letters  patent,  which 
were  sealed  the  16  day  of  august,  1756. 

Leave  was  granted,  by  the  governor  in 
council,  the  3  day  of  may,  1744,  to  Wood 
Jones,  to  survey  and  obtain  a  grant  of  land, 
which  was  accordingly  granted  to  him,  and 
within  the  bounds  of  which  is  included  the 
land  granted  to  Henrj  Hatcher. 

The  appellee,  in  the  year  1780,  filed  a  bill 
in  equity  against  Wood  Jones  in  the  county 
court  of  Charlotte,  stating  that,  in  the  year 
1761  or  1762,  the  appellee  purchased  the  title 
of  Henry  Hatcher,  paying  to  him  a  valuable 
consideration  for  it ;  that  the  appellee  being 
afterwards  informed  of  the  grant  to  Wood 
Jones,  and  that  it  included  the  land  granted 
to  Henry  Hatcher,  upon  inquiry  discovered 
that  by  occasion  of  a  dispute  between  the 
people  and  governor  of  Virginia,  the  latter 
of  whom  demanded  of  a  fee,  which  the  other 
thought  unlawful,  for  his  signature  to  the 
grants  of  land,  the  grant  to  Henry  Hatcher 
had  been  detained  in  the  land  ofiBce,  and  in 
the  mean  time  the  title  was  liable  to  for- 
feiture by  non  performance  of  the  condi- 
tions in  the  grant;  and  that  the  appellee, 
in  order  to  save  it,  entered  a  petition 
112  *for  a  gprant  of  the  land  to  himself, 
which  he  obtained,  this  grant  sealed 
the  15  day  of  august,  1764,  is  annexed  to 
the  bill,  the  appellee  charged  that  Wood 
Jones  clandestinely,  whilst  the  dispute  be- 
fore mentioned  depended,  paid  the  fee  de- 
manded by  the  governor,  and  procured  his 
grant;  and  prayed  a  decree  that  Wood  Jones 
should  give  and  restore  to  the  appellee  the 
land  granted  to  Henry  Hatcher. 

Wood  Jones  died,  not  having  answered 
the  bill. 

A  bill  of  revivor  was  filed  against  his 
son  and  heir  of  the  same  name. 

Who  in  his  answer  thereto  denied  notice 
of  Hatchers  survey,  and  said  nothing  sup- 
posed to  be  material,  unless  it  be  this:  that 
he  did  not  conceive  this  dispute  to  be  the 
proper  object  of  a  court  of  chancery. 

The  cause  being  heard  on  the  bill,  answer, 
and  certificate  of  survey  for  Henry  Hatcher, 
order  of  the  governor  in  council  to  Wood 
Jones,  and  the  grants  to  Henry  Hatcher, 
and  the  appellee,  read  as  exhibits,  the 
county  court  decreed  that  the  plaintiff  (ap- 
pellee) recover  against  the  defendent  the 
land  clamed  by  him ;  that  the  appellee  be 
quieted  in  possession,  and  that  the  defendent 
pay  to  the  appellee  his  costs. 

From  this  decree  the  defendent  on  his 
petition,  was  allowed  an  appeal  to  the  high 
court  of  chancery ;  on  hearing  which,  the 
12  day  of  may,  1791,  that  court  delivered 
this 

OPINION, 

That  the  appellees  title,  if  an3'  he  hath, 
to  the  land  in  controversy,  must  be  sup- 
ported on  this  foundation:  that  the  grant 
to  Henry  Hatcher  operated  retroactively — 
giving  to  his  title  like  vigor  as  if  the  con- 
summation thereof,  by  the  grant,  had  been 
cotemporaneous    with    the    commencement. 
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which  preceded  the  commencement  of  the 
appellants  right ;— or  on  this  other  founda- 
tion :  that  the  grant  to  Wood  Jones  was  ob- 
tained surreptitiously,  when  the  officer,  to 
whose  function  the  transaction  of  that 
business  belonged,  did  not  know  part  of 
the  land  comprehended  in  the  grant  to  have 
been  appropriated,  or  clamed,  by  another, 
who,  in  not  perfecting  his  title,  had  been  in 
no  default,  or  \\as  obtained  by  collusion 
between  the  oflHcers  and  the  grantee,  and 
upon  supposition  that  the  grant  to  Henry 
Hatcher  by  relation  was  prior  in  effect,  al- 
though posterior  in  date,  to  the  other,  or 
that  the  latter  was  fra'udulent,  this,  so  far 
as  it  intended  to  intercept  his  right,  was 
void,  and  the  appellees  remedy  in  a  court 
of  common  law  was  proper  and  adequate, 
and  this  court  discerning  no  ground  for  ap- 
plication by  the  appellee  to  a  court  of 
*equity,  especially  when  that  so  great 


113 


a  length  of  time  had  elapsed,  after 
the  commencement  of  Hatcher's  title,  be- 
fore any  one  appeareth  to  have  attempted 
to  assert  it,  and  the  manner  in  which  it 
was  derived  to  the  appellee,  are  remembered, 
is  of  opinion  the  decree  of  the  county  court 
is  erroneous,  and 

Reversing  that  decree,  dismissed  the  ap- 
pellees bill,  from  which  decree  Blisha 
White  appealed. 

OPINION  AND  DECREE  of  the  court  of 
appeals,*  13  day  of  October,  1792. 
This  day  came  the  parties  and  on  mature 
consideration  of  the  transcript,  and .  the 
arguments  of  the  counsil,  although  this 
court  doth  not  approve  of  the  general  rea- 
soning in  the  introduction  to  the  decree  of 
the  high  court  of  chancery,  being  of  opin- 
ion that  in  controversies  of  this  nature, 
where  fraud  is  suggested  and  proved,  courts 
of  equijty  have  competent  jurisdiction,  are 
most  usually  and  properly  resorted  to,  and 
can  afford  ample  and  adequate  relief;  yet 
since  the  appellant  (EHsha  White)  hath 
made  no  proof  in  support  of  the  allegations 
of  his  bill,  or  of  any  fraud  on  the  part  of 
Wood  Jones,  father  of  the  appellee,  in  ob- 
taining his  patent,  this  court  is  of  opinion 
there  is  no  error  in  the  said  decree,  there- 
fore it  is  decreed  and  ordered  that  the  same 
be  affirmed. 

REMA.RK. 

The  decree  of  the  court  of  chancery  is, 
upon  reconsideration,  admitted  to  have 
been  made  upon  a  wrong  foundation, 
namely,  that  the  appellee,  if  he  had  any 
title,  having  an  adeaquate  remedy  to  re- 
cover it  by  action  in  a  court  of  com- 
mon law,  ought  to  have  resorted  to  that 
remedy ;  the  nature  of  this  controversy 
being  such  that  to  the  court  of  equity  the 
appellee  might  properly  resort,  as  the  court 
of  appeals  have  stated  in  their  opinion,  if 
Wood  Jones,  the  father  before  the  grant  to 
him,  had  known  of  the  grant  to  Henry 
Hatcher,  or  perhaps  of  the  survey  for  him, 
the  latter  grant    would   have  related,    as  is 

♦This  appeal  is  reported  more  fully  In  4  Call  253, 
than  In  1  Wash.  116.— Note  in  edition  of  1852. 


conceived,  to  his  survey,  the  origin  of  his 
title,  and  have  avoided  pro  tan  to  the  grant 
to  Wood  Jones,  as  well  in  a  court  of  law  as 
in  a  court  of  equity,  but  that  notice  not  be- 
ing confessed  or  proved,  nor  even  expUci^tly 
charged  in  the  bill,  the  relation  which  is 
never  allowed  topantedate  an  act,  if  an  in- 
nocent stranger  would  be  thereby  harmed, 
is  inadmissible,  the  doctrine  contained 
in  the  decree  conformably  with  what  is 
said  here,  on  the  subject  of  relation,  is 
supposed  not  to  have  been  disapproved  by 
the  court  of  appeals. 


♦BETWEEN  114 

WILLIAM  DAWSON,  plaintiff, 

AND 

BEVERLEY  WINSLOW,  defendent. 
May,  1791. 

I.  Penalties- BquitAble  Relief  esaliist— Case  t  Bar- 
Injunction  to  judcrment  founded  on  an  award. 
D.  owlnsr  only  £100  was  Induced  to  rive  bis  bond 
for  £150— the  £50  beinir  resrarded  as  a  penalty.— 
Equity  win  relieve  asrainst  said  penalty,  not  only 
upon  tbe  sreneral  principle  of  making  compensa- 
tion, but  because  in  this  case  the  plaintiff  was 
prevented  by  defendant  (who  was  also  g-ullty  of 
fraud)  from  performinff  one  of  the  alternatives 
agreed  upon. 

a.  Awards*— Setting  Aside.— An  award  will  be  set 
aside  for  improper  and  unfair  conduct  of  tbe 
referees. 

3.  Same -Power  of  Court  of  Appeals  to  Correct— The 
Chancellor's  remarks  on  tbe  opinion  of  the  Court 
of  Appeals;  and  as  to  their  power  to  correct 
awards.  See  Ross  v.  Pleasants,  Shore  &  Co.,  in 
this  volume,  p.  25;  and  1  Wash.,  158. 

THE  bill  was  to  enjoin  a  judgment, 
founded  on  an  award. 

The  plaintiff,  in  September,  1783,  agreed 
to  purchase  ISO  acres  of  land  from  the  de- 
fendent for  200  pounds,  and,  some  weeks 
afterwards,  executed  two  bills  penal  for 
payment,  one  of  100  pounds,  and  the  other 
of  150  pounds,  to  the  defendent,  on  or  be- 
fore the  25  day  of  december,  in  the  same 
year. 

The  defendents  design  in  taking  one  bill, 
which  the  plaintiff  reluctantly  signed,  for 
150  pounds,  instead  of  100  pounds  only 
according  to  the  agreement,  was  by  sub- 
jecting the  plaintiff  to  the  penalty  of  50 
pounds,  to  secure  punctual  payment  or  an 
equivalent,  this  if  it  were  not  confessed 
by  the  defendent,  in  his  answer,  would  be 
manifest  by  a  memorandum  on  the  same 
paper,  signed  by  him,  purporting  to  be  a.n 
agreement  that  the  bill  might  be  discharged 
by  payment  of  100  pounds,  on  or  before 
the  25  day  of  december  then  next,  or  by 
delivering  to  the  defendent  a  bond  which 
he  had  given  for  100  pounds  payable  to 
Henry  Garrett  the  10  day  of  february  there- 
after; and  that  the  plaintiff  had  liberty  til 
that  day  to  procure  the  bond. 

♦Awards.— See  monofrraphic  note  on  "Arbitration 
and  Award"  appended  to  Bassett  v.  Cunninsrham,  9 
Gratt.  6&4. 
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Henry  Garrett  had  promised  the  defend- 
ent,  at  his  request,  the  time  of  which  re- 
quest doth  not  appear,  not  to  part  with 
this  l>ond,  before  the  money  should  become 
payable. 

The  plaintiff,  a  few  days  before  the  day 
of  payment,  applied  to  Henry  Garrett,  and 
proposed  to  take  up  the  bond,  offering  to 
give  his  own  bond,  with  a  surety,  for  pay- 
ment of  the  money,  to  which  Henry  Garrett 
would  have  consented,  if  he  had  not  made 
the  promise;  although  he  agreed  to  as- 
sign the  same  bond,  when  the  money  should 
be  payable,  to  David  Garth,  if  a  contract 
made  with  him  should  not  be  discharged 
otherwise.  Henry  Garrett  referred  the 
plaintiff  to  Garth  that  by  a  treaty  be- 
115  tween  *them  the  plaintiff  might 
obtain  the  bond,  a  treaty  was  ac- 
cordingly between  them,  but  without  effect 
at  that  time.  Garth  refusing  to  accept  the 
plaintiffs,  in  exchange  for  the  defendents, 
bond,  from  whom  the  money,  or  a  negro 
in  part  payment,  was  expected. 

On  the  8  day  of  november,  1784,  the  de- 
fendent  paid  141.  6s.  2d.  to  Garth,  now  the 
holder  of  the  bond,  by  which,  after  31.  14. 
3d.  deducted  for  interest,  891.  8s.  Id.  of 
principal  money,  remained  due. 

David  Garth,  on  the  19  day  of  february, 
178.S,  assigned  the  bond,  for  the  money 
then  due  by  it,  which  was  901.  13s.  3d.  to 
the  plaintiff,  and  he  ten  days  afterwards 
was  preparing  to  deliver  it,  with  701.  6s. 
Od.  in  money,  to  the  defendent,  who  eluded 
a  formal  tender  thereof,  so  soon  as  he  dis- 
covered the  plaintiffs  intention,  by  with- 
drawing abruptly,  yet  the  defendent  on 
the  bill  penal  for  the  150  pounds  endorsed 
a  credit  for  Henry  Garretts  bond. 

The  defendent  having  commenced  actions 
at  common  law  on  the  bills  penal,  in  the 
county  court  of  Spotsylvania,  and  the 
plaintiff  having  confessed  a  judgement  for 
41  pounds,  which  was  three  pounds  and  some 
shillings  less  than  was  due  to  the  defendent, 
if  the  plaintiff  were  chargeable  by  both  the 
bills  penal  with  no  more  than  two  hundred 
pounds  of  principal  money ;  by  consent  of 
parties,  on  the  3  day  of  november,  1785,  all 
other  matters  in  difference  between  them, 
respecting  those  suits,  were  refcred  to  the 
final  determination  of  Joseph  Brock,  Wil- 
liam Smith,  Eidward  Herndon,  and  James 
Lewis,  or  any  three  of  them,  whose  award 
thereupon  was  to  be  made  the  judgement 
of  the  court;  and  all  errors  in  the  proceed- 
ings were  released. 

Three  of  these  referees  reported,  that 
having  heard  the  parties,  and  examined 
their  accounts  and  papers,  they  found  a 
balance  due  to  the  plaintiff  (who  is  defend- 
ent in  this  suit)  of  551.  16s.  6d.  exclusive  of 
the  judgement  confessed  for  41  pounds,  and 
awarded  the  present  plaintiff  to  pay  the 
551.  16s.  6d.  with  interest  from  the  date  of 
that  act,  and  costs  to  the  present  defendent. 
according  to  which  award  the  judgment 
sought  to  be  enjoined  was  entered. 

Two  of  the  referees,  examined  as  wit- 
nesses, deposed,  that  when  they  were  ap- 
pointed arbitrators,  and  undertook  the  office, 


which  had  frequently  happened,  they  sup- 
posed themselves  judges  both  of  law  and 
equity;  and  confessed  that  to  them  the  de- 
fendent or  his  attorney  read  a  state  of  his 
case,  but  do  not  remember  whether  the 
rehearsal  had  or  had  not  influence  on  the 
referees;  and  by  one  of  them  this  question, 
which  the  defendent  propounded,  were 
not    the    parties    and  their  attorneys 

116  *heard  with  patience :  and  were  not 
their  accounts  and  other  papers  ex- 
amined ;  and  all  other  testimony  that  was 
offered  by  either  party  at  the  trial  properly 
attended  to?  was  reported  by  the  commis- 
sioners, who  took  the  examination,  to  have 
been  answered  in  the  affirmative. 

Two  witnesses,  attending  the  referees,  on 
behalf  of  the  plaintiff,  were  not  examined 
by  them,  who  declared  it  was  not  worth 
while  to  examine  any  witnesses,  nor  do 
they  appear  to  have  examined  any. 

The  plaintiff  excepted  to  reading  the 
statement  of  facts  by  the  defendent,  which 
nevertheless  was  read  by  him  and  his  at- 
torney, before  the  arbitrators,  and  seems 
to  have  been  admitted,  although  the  plain- 
tiff alledged  that  he  could  disprove  some  of 
the  facts  by  witnesses,  if  the  arbitrators 
would  examine  them. 

The  menforandum  on  the  bill  penal  for 
150  pounds  had  been  torn  off  by  the  defend- 
ent, although  it  was  produced,  with  other 
papers,  to  the  referees. 

At  the  hearing,  20  day  of  ihay,  1791,  the 
high  court  of  chancery  delivered  this 

OPINION, 

That  the  defendent,  in  prosecution  of  a 
design  to  gain  and  secure  to  himself  a 
profit  illegal  and  unrighteous,  was  guilty 
of  fraud,  both  in  tearing  the  memorandum 
from  one  of  the  bills  penal,  and  in  obstruct- 
ing the  plaintiff  in  the  procurement  of 
Henry  Garretts  bond,  mentioned  in  the 
memorandum;  (a)  and  that  the  referees,  in 
deciding  the  difference  submitted  to  them, 
acted  in  such  a  manner  that  the  award 
made  by  them  ought  to  be  set  aside;  and 

Decreed  a  perpetual  injunction  to  the 
whole  judgement,  awarding  to  the  plaintiff 
the  costs  in  the  action  wherein  the  judge- 
ment was  given,  with  the  costs  of  the  suit 
in  equity. 

The  court  of  appeals*  before  whom 

117  the  cause  was  brought  *by  the  defend- 
ent, 17th   day  of   October,  1792,    pro- 
nounced the  following 


(a)  The  court  of  chancery  would  cot.  for  this  rea- 
son only,  hive  set  aside  the  award,  if  the  arbitra- 
tors had  not  appeared  to  have  acted  Improperly: 
because  the  sentence  of  arlntrators.  even  tif  to  a 
court  it  seem  unjust,  was  theretofore  thought  to  be 
deflntttve:  but  the  arbitrators  were  believed  to 
hav€  misbehaved  In  refusing  to  examine  witnesses 
produced  by  the  plaintiff,  whose  testimony  ap- 
peareth,  by  their  written  examinations,  to  have 
been  pertinent  and  important,  and  might  and  prob- 
ably would  have  contradicted  or  represented 
dififerently  tHe  facts  stated  by  the  defendent  before 
the  arbitrators,  and  supposed  to  have  been  ad- 
mitted by  them.— Note  in  edition  of  1795. 

♦[The  report  of  this  case  in  the  Court  of  Appeals  is 
In  1  Was.  119.  See  Groves  v.  Graves,  1  Wash.  1.— Ed.] 
Note  In  edition  of  1852. 
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OPmiON  AND  DECREE, 

'That  there  is  error  in  the  said  decree,  in 
making  the  injunction  therein  stated 
perpetual,  as  to  the  whole  judsfment  for 
fifty  five  pounds  sixteen  shillings  and  six 
pence,  and  the  interest,  whereas  three 
pounds  twelve  shillings  and  eight  pence, 
part  thereof,  appears  by  the  record  to 
have  been  due  to  the  appellant,  on  the  3 
day  of  november,  17S5,  for  the  balance  of 
the  bond  for  100  pounds  and  the  money 
paid  by  the  appellant  to  Garth  in  part  of 
his  bond  to  Garret  and  interest  to  that 
time,  over  and  above  the  41  pounds,  for 
which  judgement  was  on  that  day  confessed, 
and  made  no  part  of  the  50  pounds  and  in- 
terest in  dispute  between  the  parties:  that 
as  to  the  said  50  pounds  and  interest  there 
is  no  error  in  the  said  decree,  the  court 
being  of  opinion  that  the  said  50  pounds, 
was  to  be  considered  as  a  penalty  for  fur- 
ther inforcing  the  payment  of  100  pounds, 
or  procuring  an  assignment  of  the  appel- 
lants bond  to  Garret  for  that  sum,  against 
which  penalty  the  appellee  was  intitled 
to  relief  in  equity,  not  only  by  the  general 
principles  of  that  court,  to  relieve  against 
penalties  on  making  compensation,  but,  be- 
cause in  this  case,  the  appellee  was  pre- 
vented in  performing  one  of  the  alternatives 
by  the  interposition  of  the  appellant,  and 
that  the  said  decree  is  not  erroneous  as  to 
the  costs  at  law,  more  money  appearing  to 
have  been  tendered  to  the  appellant  before 
suits  brought  than  was  due  to  him  at  that 
time.  Therefore  it  is  decreed  and  ordered 
that  the  said  decree  be  reversed  and  an- 
nulled as  to  31.  12s.  8d.  part  of  the  judg- 
ment for  551.  16s.  6d.  with  interest  from 
the  3  day  of  november,  1785,  that  the  injunc- 
tion obtained  by  the  appellee  in  the  said 
high  court  of  chancery  be  dissolved  as  to 
so  much ;  that  the  residue  of  the  said  de- 
cree be  affirmed,  and  that  the  appellee 
pay  to  the  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
aforesaid  here. 

REMARKS. 

The  court  of  chancery  is  confessed  to 
have  erred  in  perpetuating  the  injunction 
to  the  whole  judgment,  an  account  was 
not  stated,  as  it  ought  to  have  been,  at  the 
hearing,  to  shew  that  the  money  due  from 
the  plaintiff  to  the  defendent  was  between 
three  and  four  pounds  more  than  the  41 
pounds,  for  which  the  judgement  had  been 
confessed. 

Upon  the  main  question  in  the  case, 
118  namely,  whether  the  *plaintiflF  ought 
to  be  relieved  by  a  court  of  equity 
against  the  judgment?  the  opinion  of  the 
court  of  appeals  is  stated  in  these  terms,  that 
the  said  50  pounds  was  to  be  considered  as  a 
penalty  for  further  enforcing  the  payment 
of  100  pounds,  or  procuring  an  assignment 
of  the  defendents  bond  to  Garret  for  that 
sum,  against  which  penalty  the  plaintiff 
was  intitled  to  relief  in  equity,  not  only  by 
the  general  principles  of  that  court,  to 
relieve  against  penalties  on  making  compen- 
sation, but,  because  in  this  case  the  appel- 


lee was  prevented  in  performing  one  of  the 
alternatives  by  the  interposition  of  the  ap- 
pellant, by  which  that  court  is  supposed 
to  have  considered  the  case  in  the  same 
manner  as  if  no  award  had  been  made  in 
it:  and  consequently  to  have  established 
this  position,  that  a  court  of  equity  hath 
power  to  relieve  against  a  judgment 
founded  upon  an  award,  if  the  award  ap- 
pear to  be  contrary  to  the  principles  of 
equity,  and  if,  as  in  the  present  case,  the 
party,  in  whose  favor  the  award  is,  had  by 
his  interposition  prevented  the  other  party 
from  performing  something  whereby  he 
would  have  saved  a  penalty,  which  he  was 
condemned  by  the  award  to  pay ;  and  this 
notwithstanding  the  whole  matter  discussed 
before  the  court  of  equity  had  t>een  dis- 
cussed before  the  arbitrators. 

That,  in  this  case,  the  matters  discussed 
before  the  court  of  chancery  were  discussed 
before  the  arbitrators  is  manifest  by  the 
exhibits  and  testimony,  the  question  con- 
troverted between  the  parties,  before  both 
tribunals,  being  only,  whether  the  defend- 
ent ought  or  not  to  have  the  fifty  pounds 
penalty? 

The  act  of  the  arbitrators  may  be  under- 
stood therefore  in  the  same  sense  as  if  their 
sentence  had  been  declared  in  these  term : 
upon  the  two  questions  controverted  between 
the  parties  we  are  of  opinion,  1,  that  the 
defendent  (that  is  the  plaintiff  in  the  court 
of  chancery)  ought  not  to  be  relieved 
against  the  penalty  of  fifty  pounds,  upon 
making  reparation  for  all  damage  sustained 
by  his  failure  to  deliver  to  the  plaintiff 
(that  is  the  defendent  in  the  court  of  chan- 
cery) his  bond  to  Henry  Garret,  within  the 
time  limited,  (b)  and  2,  that  the  plaintiff 
is  intitled  to  the  fifty  pounds  penalty,  al- 
though it  was  incurred  by  his  act  and  de- 
fault, the  one,  in  obtaining  a  promise  from 
Henry  Garret  not  to  part  with  the  bond 
before  a  certain  time,  and  the  other,  in  not 
having  released ,  Henry  Garret  from  the 
promise  before  the  defendent  applied  to 
him  for  the  bond,  and  therefore  we  do  or- 
der and  award,  that  the  defendent  pay 
119  to  the  plaintiff  551.  16s.  *6d.  the 
principal  money,  including  that  pen- 
alty, found  due  to  him  from  the  defendent, 
exclusive  of  the  41  pounds  for  which 
judgement  hath  been  confessed,  with  inter- 
est from  this  time,  and  costs. 

Let  us  admit  the  opinion  of  the  arbitra- 
tors to  have  been  erroneous  in  each  ques- 
tion ;  hath  any  court,  for  that  reason  only* 
power  to  correct  their  sentence? 

The  object  of  these  compromissary  dis- 
ceptations  is  to  prevent  the  expense,  delay* 
turbulence,  and  other  inconveniences  of 
forensic  litigation,  the  parties  intend  the 
determination  of  the  arbitrators  to  be  final, 
it  is  so  declared  in  the  formula  by  which 
the  controversy  is  submitted  to  their  deter- 


(b)  In  truth  no  damatre  was  sustained:  bat  tlie 
plaintiff  derived  no  less  benefit  from  the  defend- 
ents procurement  of  the  bond,  at  the  time  when  it 
was  procured,  than  he  would  have  derived  from  a 
procurement  before  expiration  of  the  time  limited. 
—Note  In  edition  of  1795. 
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mination.     it  was  so  declared  in    the   sub- 
mission in  this  case. 

When  parties  differ  in  opinion,  or  pretend 
to  difiFer  in  opinion,  each  thinlcs,  or  pre< 
tends  to  think,  the  opinion  of  the  other 
wrong,  the  question  then  between  them  is 
which  is  right?  unable  theirselves  to  de- 
cide this  question  they  empower  other  men 
to  decide  it  for  them,  the  submission  to 
those  men  imports  an  agreement  by  each 
party  that  he  will  allow  to  be  right  that 
opinion  which  the  arbitrators  determine  to 
be  right,  the  judgement  of  the  arbitrators 
therefore  is  the  judgement  of  the  parties, 
he  whose  former  opinion  the  arbitrators 
condemn  is  selfcondemned.  this  is  believed 
to  be  the  genuine  ratio  which  breathes  in 
the  trite  argument,  against  rescission  of 
awards,  unless  for  some  misbehaviour  in 
the  arbitrators,  namely,  that  they  are 
judges  chosen  by  the  parties  themselves, 
the  choice  of  parties  cannot  make  the  arbi- 
trators abler  judges,  and  if  the  arbitrators 
may  justly  be  suspected  of  inclination  to 
favor  the  party  who  chose  them,  they 
ought  not  to  be  chosen,  nor  ought  their 
sentence  to  bind  the  other  party,  if  he 
knew  not  the  cause  of  suspicion,  from 
the  sentence  of  arbitrators  no  direct  appeal 
lieth  to  any  court,  accordingly  courts  of 
appeal  are  appointed  to  reverse  and  correct 
the  decisions  of  courts  which  form  part  of 
the  judiciary  system,  and  not  to  reverse  and 
correct  the  decisions  of  judges  whom  the 
parties  appoint  to  adjust  their  disputes. 

This  doctrine  is  not  peculiar  to  us,  nor 
to  our  times. 

In  Athens,  the  sentences  of  their  diallac- 
terioi,  who  were  judges  chosen  by  the  par- 
ties, differing  from  our  arbitrators  only  in 
being  sworn,  were  not  reversible,  as  we 
learn  from  the  oration  of  Demosthenes 
against  Midias. 

By  the  roman  civil  law  arbitrorum  genera 
sunt  duo,  unum  ejusmodi,  ut  sive  aequum 
sit,  sive  iniquum,  parere  debeamus:  quod 
observatur,  cum  ex  promisso  ad  arbitrium 
itum  est.  D>g.  lib.  XVII.  tit.  LVI.  I.  76. 
qualem  autem  sententiam  dicat  arbiter,  add 
praetorem  non  pertinere,  Labeo  ait,  dum- 
modo  dicat  quod  ipsi  videtur.     Dig.  lib.  IV. 

tit.  VIII. 
120  *In  many  cases,  however,  a  refusal 
to  abide  by  an  award  is  justifiable, 
and  in  such  cases  the  magistrate,  without 
whose  authority  execution  of  the  sentence 
cannot  be  enforced,  may,  not  only  deny  his 
aid  but,  abrogate  the  sentence,  for  exam- 
ple, 1,  where  an  arbitrator  giveth  sentence 
for  the  party  by  whom  he  is  bribed,  or 
giveth  sentence  for  one  party,  moved  by 
good  will  toward  him,  or  ill  will  toward  his 
adversary;  because  the  arbitrator  is  dis- 
qualified to  perform  the  ofiice  undertaken  by 
him,  that  is,  the  office  of  a  judge,  who  ought 
to  give  the  sentence  which  the  praecepts  of 
justice  dictate,  not  the  sentence  which  cor- 
ruption in  the  one  case,  or  affection  or 
malice  in  the  other  cases,  may  prompt :  the 
sentence  of  a  judge,  who  thereby  earneth 
sordid  wages,  or  gratifieth  a  vicious  passion, 
is  no  less  a  void  act,  than  it   would    be,  if 


he  were  to  gain  a  part  of  the  thing  in  con- 
troversy. 2,  where  the  arbitrator  giveth 
sentence  for  one  party  whom  he  doth  hear, 
without  hearing  the  other  party,  or  giveth 
sentence  without  hearing  either  party,  or, 
after  hearing  both,  without  bestowing  con- 
venient time  in  deliberating  on  the  subject 
of  controversy ;  because  he  doth  not  per- 
form the  ofiice  of  a  judge,  which  is  to 
decide  after  hearing  both  parties,  and  to  de- 
cide after  duly  deliberating  on  their  allega- 
tions, the  former  being  idle,  if  not  rendered 
momentous  by  the  other.  3,  where  the 
award  itself  is  shewn  to  be  such  as  could 
not  not  have  been  made  without  corrup- 
tion, improper  influence,  (c)  or  precipitancy 
in  the  arbitrator,  which  hath  frequently 
happened. 

The  writer  of  these  remarks  perhaps  hath 
mistaken  the  decree  of  the  court  of  appeals, 
if  not,  he  asks  whether  it  be  not  a  decree 
primae  impressionis,  and  whether  it  doth 
not  constitute  every  court  of  equity  a  court 
of  appeals  from  awards? 


♦Bbtwbbn  121 

ROBERT      GAINES      BEVERLEY, 
plaintiff, 

AND 

JOHN  RENNOLDS,  executor  of  I^eroy  Hip- 
kins,  de/endent, 

Oct,  mi. 

1.  EqulUbIa  Relief— Award  on  llleflral  Contract.*- An 
award  condemDlnff  a  party  to  pay  damasres  for 
refusioGT  to  ratify  an  Illegal  and  fraudulent  con- 
tract is  not  binding-;  and  relief  arainst  a  bond 
friven  in  conformity  with  said  a^ard  is  properly 
souGTht  in  equity. 

a.  Same  —  Award  —  Excessive  Damages.  — Excessive 
damages  alone  srround  of  relief,  as  provlnGT  tbe 
arbitrators  to  bave  acted  in  some  unjustifiable 
manner. 

THE  plaintiff  Beverley,  an  improvident 
youngs  man,  in  order  to  be  supplied  with 
money  for  present  purposes  of  gaming  and 
squandering,  having  agreed,  whilst  he  was 
under  age,  to  sell  his  land,  worth  four 
hundred  pounds,  for  the  value  of  forty  or 
fifty  pounds,  to  Hipkins,  who  paid  the 
consideration  partly  in  tobacco,  and  partly 
in  paper  money,  refused  to  abide  by  the 
bargain,  when  he  attained  his  full  age; 
offering  however  to  repay  the  value  which 
he  had  received,  with  interest.  Hipkins, 
unwilling  to  forego  the  benefit  of  the  con- 
tract, and  complaining  of  the  breach  of  it 
by  Beverley,  proposed  a  reference  of  the 
controversy  between  them  to  arbitrators, 
the  friends  of  Beverley,  knowing  the  in- 
fluence over  his  mind,  which,  by  minister- 
ing aliment  to  his  rage  for  play,  and  prac- 
tising on  his  habits  of  dissipation,  Hipkins 
had    gained,    and    suspecting  (a)  that  this 


(c)  See  the  next  case,  Beverley  v.  Rennolds.— Note 
in  edition  of  1795. 

•Awards.— See  monosrraphic  note  on  ''Arbitration 
and  Award"  appended  to  Bassett  v.  Cunninfirham.  9 
Gratt  684. 

(a)  Their  suspicion  seemed  justified  by  the  sequel. 
—Note  in  edition  of  1795. 
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proposition  was  made  with  hopes  to  profit 
by  that  influence,  would  have  dissuaded 
Beverley  from  consenting  to  the  reference ; 
and  he  declared  to  them  he  would  not  con- 
sent to  it.  notwithstanding  which,  the 
same  day,  he  was  prevaled  upon  to  submit 
the  matter  to  the  arbitrators,  who  adjudged 
him  to  pay  three  hundred  pounds,  to  secure 
which  he  granted  his  bond,  some  time 
afterwards  Beverley  became  bail  for  ap- 
pearance of  Hipkins,  arrested  in  an  action 
of  debt  against  him  brought  by  one  Buck- 
ner,  and,  by  the  management  of  Hikpins, 
was  compelled  to  pay  the  money  recovered 
by  Buckner,  which  ezceded  one  hundred 
p>ounds.  the  defendent  commenced  an  ac- 
tion, and  obtained  a  judgement,  against 
the  plaintiff,  on  the  bond  for  payment  of 
the  three  hundred  pounds  awarded;  and  to 
be  protected  from  that  judgement,  by  an 
injunction  to  stay  execution  of  it,  was  the 
object  of  this  suit. 

The  court  was  of  opinion  that  by  the 
award  the  plaintiff  ought  not  to  have  been 
charged,  because  refusing  to  perform  a  con- 
tract, which  was  not  only  void  in  law  but 
made  in  such  circumstances  that,  if  in- 
fancy of  one  party  were  not  in  the 
122  case,  a  *court  of  equity  ought  not 
to  have  decreed  a  performance  of  it, 
the  plaintiff  did  no  injury;  so  that  the 
award  condemning  him  to  pay  damages  for 
that  refusal  seemed  illegal ;  and  if  it  be 
illegal,  relief  against  it,  a,  bond  having 
been  granted  in  conformity  with  it,  was 
conceived  to  be  properly  sought  in  equity, 
and  *  the  court  was  also  of  opinion,  if  the 
plaintiffs  refusing  to  perform  such  a  con- 
tract could  be 'denominated  an  injury,  or  if 
relief  in  equity  could  not  be  properly  sought 
against  an  award  condemning  him  who 
hath  not  done  injury  to  pay  damages,  that 
the  damages  awarded  in  this  case  exceeded 
any  measure  of  reparation,  authorised  by 
the  principles  of  equity,  so  far,  that  this 
alone  is  sufiBcient  to  prove  the  arbitrators 
to  have  proceded  in  some  unjustifiable  man- 
ner, (b)  for  which  their  act,  and  the  bond 
in  consequence  of  it,  ought  not  to  be  ac- 
counted valid;  and  the  plaintiff,  in  satisfy 
ing  Buckners  judgement,  having  paid  more 
than  he  justly  owed  to  the  defendents  tes- 
tator; the  court,  26  day  of  October,  1791, 
decreed  the  injunction,  which  had  been 
awarded  upon  presenting  the  bill  to  be 
perpetual. 

♦Between  123 

JOHN     DANDRIDGE    and    William 
Armistead,    executors      of     Bartholomew 
Dan d ridge,  plaintiffs ^ 
and 
THOMAS  LYON,  defendent. 

Oct,  1791. 

f.  Wills— RMlduary   Bequest— Judfl^metit— Injunction- 
Case  at  Bar.— Tbe  testament  of  M.  F.  besides  a  be- 


quest of  a  negro  ffirl  to  E.  W.  after  the  death  of 
her  mother,  said.  "I  rive  and  bequeathe  unto  my 
mother  all  the  remainder  of  my  estate  darinr  her 
natural  life;  then  after  her  death,  this  estate  to 
return  to  W.  P."  After  the  death  of  the  mother 
M,  F'$  heir  at  law  bronght  detinue  for  certain 
slaves  then  held  throng-h  ff^.  P.,  as  said  lesratee. 
By  arbitration,  the  said  heir  lost  said  slaves.  But 
his  son  and  heir  brought  detinue  acrain  for  them 
and  obtained  verdict  and  judgment  On  the  trial, 
the  award  and  Judgme'nt  upon  it.  having*  been 
destroyed  by  fire,  could  not  be  produced,  nor  le- 
gally authenticated,  (although  they  afterwards 
were  authenticated.)  Hnu),  that  the  verdict  and 
judsrment  were  contrary  to  rlg-ht,  and  a  Ck>nrt  of 
Equity  should  rive  relief:  and  an  injunction  was 
perpetuated. 

a.  5ame— Same— What  It  Embraces— Case  at  Bar.— J/. 
F'B  father,  after  bequeathing  to  her  said  mother 
all  his  estate  during  her  life  bequeathed  the  three 
first  children  a  certain  slave  H.  might  have,  to 
his  three  children,  of  whom  M.  F.  was  one,  and 
she  succeeded  to  the  rig'hts  of  the  others.  Hbl.d: 
that  the  slaves  of  M.  F.  where  embraced  by  her 
bequest  to  W.  P.,  whether  they  were  the  said 
children  of  H.  or  not:  and  whether  her  mother 
was  already  entitled  to  them  for  life,  by  the  will 
of  the  father,  or  not. 

3.  Same— Testator  Can  Appoint  Owner  of  Thln^  Not  In 
Existence.*— A  testator  can  appoint  an  owner  be- 
fore the  existence  of  the  thing  to  be  owned;  as 
well  as  an  owner  not  in  existence  at  the  time  of 
appointment. 

THOMAS  I4YON,  owner  of  a  woman 
slave  named  Hannah,  whose  progeny  are 
the  subject  of  the  present  controversy,  by 
his  testament,  after  bequeathing  to  his 
wife  Mary  Lyon,  whom  he  appointed  one 
of  his  executors,  his  whole  estate  during  her 
life  bequeathed  the  three  first  children  which 
Hannah  should  bring  forth  to  three  of  his 
children  severally,  of  whom  Mary  Frazer 
was  one.  Mary  Fra^er  who  succeeded  to  all 
the  descendible  prpperty  of  the  other  two 
legataries,  as  well  as  to  that  of  a  fourth 
child,  undisposed  by  them,  made  her  testa- 
ment, which,  besides  the  bequest  of  a  negro 
girl    to  Elizabeth  Willis  after  the  death  of 


(b)  The  injury  for  which  Hipkins  demanded  rep- 
aration was  that  Beverley  endeavoured  to  escape 
the  ruin  which  tbe  art  of  Hipkins  was  contriving, 
tbose.  who  could  approve  such  a  demand,  perhaps 
would  have  thought  the  demand  of  Fimbria  plausi- 


ble, who  having  wounded  Scaevola,  whom  he 
intended  to  slay,  and  finding  the  wound  not  mortal, 
cited  him,  after  he  recovered,  to  appear  before  the 
Judges,  andbeiuff  required  to  state  the  cause  of  his 
complaint  against  Scaevola,  answered  quod  non 
totum  telum  corpore  recepisset.  Clc.  orat.  pro.  S. 
Rosclo  Amer.— Note  In  edition  of  1795. 

«  Wills— Bequest  of  Future  Increase  of  Slaves.— In  Tay- 
lor v.  Yarbrouffh,  ISGratt.  189,  Itlssaid:  "Theffrant 
of  the  future  Increase  of  a  female  slave  would  of 
course  confer  but  a  conting'ent  and  uncertain  in- 
terest: but  as  the  children  were  bom  they  would 
vest  in  the  donee  and  the  title  become  complete.  It 
has  even  been  held  that  the  owner  of  a  female  slave 
may  give  her  to  one  child  and  her  future  increase 
to  another.  Banks'  Adm'r  v.  Marksberry,  8  Llttle^s 
R.  275.  In  one  case  decided  In  the  old  General  court 
in  1736,  a  bequest  of  the  future  increase  of  slaves  to 
others  than  those  to  whom  the  slaves  were  g-iven, 
was  held  to  be  void.  Stone's  Adm'r  v.  Poi>e.  Jeff.  R. 
43.  In  a  subsequent  case  decided  by  CHANCKiiLO& 
Wythb  In  1791,  such  a  bequest  was  susUlned.  Dan- 
dridae  v.  Lyon,  Wythe'B  R.  128.  The  last  case  would  I 
apprehend  furnish  the  rule  at  this  day." 
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her  mother,  contained  these  words :  i  give 
and  bequeath  unto  my  dear  mother  Mary 
Lyon  all  the  remainder  part  of  my  estate 
real  and  personal  during  her  natural  life ; 
then,  after  the  death  of  my  said  mother, 
for  this  estate  to  return  to  William  Poin- 
dcxter. 

After  the  death  of  Mary  Lyon,  John 
Lyon,  the  heir  at  law  of  Mary  Frazer,  com- 
menced an  action  of  detinue,  in  the 
124  county  *of  New-kent,  against  Barthol- 
omew Dandridge,  demanding  the  slaves 
in  controversy  from  him,  in  whose  posses- 
sion they  were  and  who  had  the  right  of 
William  Poindezter.  the  parties  in  that 
action,  by  rule  of  court,  submitted  the  con- 
troversy between  them  to  the  arbitrament, 
of  three  men,  consenting  that  their  award 
should  be  made  the  judgment  of  the  court, 
the  arbitrators,  by  their  award,  affirmed  the 
right  of  Bartholomew  Dandridge,  and  a 
judgment  was  entered  accordingly. 

After  the  deaths  of  John  Lyon  and  Bar- 
tholomew Dandridge,  the  defendent,  son 
and  heir  of  the  former,  claiming  the  right, 
in  attempting  to  assert  which  his  father 
had  failed,  commenced  an  action  of  detinue 
against  the  plaintifiFs,  executors  of  the 
latter,  in  the  county  court  of  James  city, 
for  the  same  slaves,  on  the  trial  of  the 
issue  in  this  action  the  award  and  judg- 
ment before  mentioned,  having  been  de- 
stroyed by  fire,  could  not  be  produced ;  nor 
legaly  authenticated,  although  they  have 
been  since  authenticated,  and  a  general 
verdict  was  found,  and  a  judgment  there- 
upon rendered,  for  the  defendent,  affirming 
his  right  to  the  slaves. 

For  an  injunction  to  that  judgement, 
this  bill  was  brought. 

By  the  court,  31  day  of  October,  1791. 

Whether  the  bequest  to  William  Poindex- 
ter  by  Mary  Frazer  comprehended  these 
slaves?  was  made  a  question  by  the  de- 
fendents  counsil. 

The  words  of  that  bequest,  all  the  re- 
mainder part  of  my  estate,  are  comprehen- 
sive of  every  interest  not  before  disposed 
which  the  testatrix  had ;  so  that,  if  between 
the  bequest  to  Elizabeth  Willis  and  that  to 
Poindexter  the  bequest  to  the  mother  had 
not  been  inserted,  the  declaration  of  the 
testatrix  that  this  estate,  i  e.,  all  the  re- 
mainder part  of  her  estate  should  return  to 
William  Poindexter,  would  have  transferred 
to  him  her  interest  in  the  slaves  as  effect- 
ually as  if  they  had  been  designated  by 
their  names. 

How  will  the  intervening  bequest  influ- 
ence the  exposition  of  the  testament? 

The  defendents  counsil  objected,  that  no 
estate  was  bequeathed  to  Poindexter,  after 
the  death  of  the  mother,  besides  the  estate 
which  was  bequeathed  to  the  mother  for 
her  life ;  but  these  slaves  could  not  be  prop- 
erly bequeathed  by  Mary  Frazer  to  her 
mother  for  life,  because  by  her  husbands 
testament  she  had  before  a  right  to  them 
for  that  time ;  and  from  Mary  Frazers  want 
of  power  to  make  such  a  bequest  of  the 
slaves  to  the  mother,  the  objector  concluded 
they  were  not  comprehended  in  the  bequest 


to    the   mother;  and,    if   not  in  that, 

125  *they  were  not  comprehended  in    the 
bequest  to  Poindexter,  but  descended 

to  the  heir  of  Mary  Frazer. 

If  the  slaves  in  controversy  be  the  three 
first  children  of  Hannah  and  their  issue, 
Mary  Lyon  perhaps  had  no  right  to  the 
use  of  them  for  her  life,  otherwise  than  by 
the  testament  of  her  daughter,  unless  the 
bequests  in  the  testament  of  her  husband 
Thomas  Lyon  to  his  three  children  be  void, 
and,  notwithstanding  the  objections  made 
by  some  to  a  bequest  of  that  kind  founded 
on  the  supposed  inability  to  appoint  an 
owner  before  the  existence  of  the  thing  to 
be  owned,  and  on  considerations  of  human-^ 
ity,  this  court,  whose  decisions  must  be 
here  authorities,  until  they  be  disapproved 
by  the  wisdom  of  a  superior  tribunal,  hath 
formerly  sustained  such  a  bequest,  for  these 
reasons ; 

1.  The  power  to  appoint  an  owner  not  in 
existence,  at  the  time  of  appointment,  for 
example,  a  child  who  shall  be  born  twelve 
months,  or  twenty  or  more  years,  after- 
wards, is  tolerated  by  law ;  but  this  cannot 
be  leas  exceptionable  than  the  power  to  be- 
queath a  thing  not  in  existence  at  the  testa- 
tors death,  to  bequeath  to  one  who  is  not, 
and  to  bequeath  that  which  is  not,  may  seem 
absurd,  because  in  such  a  bequest  the  right 
of  the  testator  is  supposed  to  continue  after 
he  ceaseth  to  be,  and  consequently  ceaseth 
to  have  any  right,  until  a  taker  shall  exist, 
in  the  former  instance,  and  until  a  thing 
to  be  taken,  which  is  to  be  produced  by 
some  other  thing,  shall  exist  in  the  other 
instance,  but  they  arc  not  more  absurd 
than  testamentary  successions  in  ordinary 
cases.  the  difference  between  them, 
namely,  that  the  right  of  the  legatary 
commenceth  immediately  after  the  death 
of  the  testator,  in  the  ordinary  case,  but 
not. until  a  more  distant  event  in  the  other 
case,  are  unimportant  in  this  disquisition  ; 
for  the  transition  of  aright  implieth  in  the 
nature  of  the  thing  two  successive  events, 
and  consequently  some  time  must  inter- 
vene, and  during  that  time,  whether  it  be 
long  or  short,  the  right  of  the  former  owner 
continueth. 

2.  The  disposition  attempted  by  such  a 
bequest  of  what  is  not  in  being  the  law 
allows  to  be  affected  by  this  mode :  a  tes- 
tator may  bequeath  his  slaves  to  trustees, 
directing  them,  at  the  end  of  a  limited 
term,  to  distribute  their  increase  in  the 
manner  then  prescribed  by  them,  and  that 
may  be  said  to  be  the  case  here;  for  this 
testator  appointed  executors,  who  are  trus- 
tees, although  by  a  different  name,  directed 
to  fulfil  his  desire  to  provide  for  his  chil- 
dren. 

3.  The  roman  civil  law,  the  authority  of 
which,  if  not  decisive,  is  respectable,  in 
cases  of  testamentary  dispositions  of  chat- 
els,  allowed  such  bequests  as  this. 

Instit.  lib,  II.  tit.  20  \  7.     Ea  quo- 

126  que  res,  quae    in    rerum    natura  *non 
est,  si  modo  futura  est,  recte  legatur, 

veluti  fructus  qui  in  illo  fundo  nati  erunt, 
aut  quod  ex  ilia  ancilla  natum  erit. 
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Dig,  lib.  XXX.  1.  XXIV.  quod  in  rerum 
natura  adhuc  non  sit  legari  posse,  veluti, 
quidquid  ilia  ancilla  peperisset,  constitit. 

4.  No  danger  of  a  negro  childs  perishing 
by  the  cruelty  of  the  mothers  owner,  in  not 
allowing  her  time  to  nurse  and  cherish  it, 
for  the  benefit  of  another,  is  to  be  appre- 
hended in  the  cases  where  such  bequests 
occur,  the  most  frequent  case  is,  where  the 
testator,  owning  one  woman  slave  only, 
and  wishing  to  provide  in  the  best  manner 
he  can  for  a  needy  family  of  children, 
would  distribute  among  them  the  offspring 
which  she,  with  kind  treatment,  may  rear, 
left  in  the  hands  of  his  childrens  mother, 
as  in  this  instance,  or  of  some  friend,  in 
whose  goodness  to  supply  the  place  of  a 
parent  he  confides,  if  negro  children  do 
perish,  by  cruelty  of  those  with  whom  their 
mothers  live,  as  is  supposed,  it  is  believed 
to  be  in  cases  where  they  are  hired  out,  or 
are  under  the  direction  of  overseers  at 
places  far  distant  from  the  habitations  of 
their  owners. 

But  the  slaves  in  controversy  not  appear- 
ing to  be  the  three  first  children  of  Hannah 
and  their  issue ;  let  the  supposition  be,  that 
the  contrary  is  true,  and  that  Mary  Lyon 
was  entitled  to  them  by  the  testament  of 
her  husband  for  her  life ;  yet  the  objection 
founded  on  that  supposition  that  they  were 
not  comprehended  m  the  bequest  to  William 
Poindexter,  is  disallowed. — the  proposition, 
that  no  estate  was  bequeathed  to  William 
Poindexter,  except  the  estate  which  was 
bequeathed  to  the  mother  for  her  life,  if 
by  the  words  bequeathed  to  the  mother,  be 
understood,  effectualy  bequeathed  to  the 
mother,  in  which  sense  they  must  be  under- 
stood, or  else  from  the  proposition  the  con- 
clusion drawn  doth  not  follow,  is  not  true. 

Upon  the  words,  then  after  the  death  of 
my  mother,  for  this  estate  to  return  to 
William  Poindexter,  the  question  is,  not 
whether  by  this  estate  she  designed  an 
estate  which  she  had  or  had  not  bequeathed, 
or  had  or  had  not  a  power  to  bequethe,  to 
her  mother  for  her  life?  but  what  estate 
she  designed  William  Poindexter  should 
enjoy  after  the  death  of  her  mother, 
whether  she  or  any  other  had  bequeathed 
it  to  her  mother  for  life?  this  refers  to  the 
descriptions  of  the  estate,  whch  description 
is  all  the  remainder  part  of  my  estate,  i.  e. 
all  that  remainder  after  deducting  the 
negro  girl  bequeathed  to  Elizabeth  Willis ; 
and  consequently  includes  the  slaves  in  con- 
troversy. 

Perhaps  the  mind  of  no  man,  who  con- 
sidered this  testament,  '  desirous  only  to 
discover  the  meaning  of  it,  would  have  en- 
tertained a  doubt,  before  the  invention  of 
an  interested  party  or  his  counsil  suggested 
a  doubt,  that  the  testatrix  intended  to 
127  dispose  *all  her  estate  among  three 
people.  That  intention  is  the  type 
after  which,  if  the  foregoing  verbal  criti- 
cism be  not  so  just  as  it  is  at  present  sup- 
posed to  be,  her  testament  may  be  moulded, 
so  as  to  effectuate  the  intention,  let  her 
testament  be  thus  paraphased:  i  give  my 
negro    girl  Poll   to   Elizabeth  Willis,  after 


the  death  of  my  mother ;  and  i  give  all  the 
rest  of  my  estate  to  my  mother,  during  her 
life ;  and,  after  her  death,  i  give  this  estate, 
that  is,  all  the  rest  of  my  estate ;  except 
the  girl  given  to  Elizabeth  Willis,  to  Wil- 
liam Poindexter.  this  is  planely  her  mean- 
ing, by  the  other  exposition,  according 
to  which  that  only  was  given  to  William 
Poindexter,  the  use  of  which  the  testatrix 
had  power  to  giv«  to  her  mother  for  life,  if 
these  slaves  were  the  principal  part,  as 
they  probably  were,  if  not  the  whole,  of 
her  estate,  William  Poindexter,  for  whom 
she  designed  the  bulk,  would  have  taken 
little  or  nothing  of  it,  in  contradiction  to 
her  meaning. 

If  by  the  true  exposition  of  the  testament, 
and  by  the  plain  intention  of  her  who  made 
it,  the  slaves  in  controversy  were  compre- 
hended in  the  bequest  to  William  Poindex- 
ter, the  verdict  and  judgment,  by  which 
the  defendent  recovered  them,  were  man- 
ifestly contrary  to  right. 

Presumptions  can  not  be  made  in  favour 
of  the  verdict,  because  all  the  facts  and 
documents,  pertinent  to  the  dispute  between 
the  parties,  pretended  by  either  of  them  to 
have  existed,  appear  in  the  preceding  state 
of  the  case,  and  by  the  verdict  and  judge- 
ment the  defendent  recovered  slaves,  to 
which,  according  to  that  state,  the  plain- 
tiffs indubitably  had  the  right. 

No  court  of  law  can  now  give  the  re- 
dress, which  they  ought  to  have,  to  the 
plaintiffs ;  and,  if  they  cannot  sue  for  it  in 
a  court  of  equity,  they  must  succumb. 

Ought  this  to  be  so?  ought  a  verdict  and 
judgment,  when  the  opportunity  to  prevent 
the  verdict,  or  to  set  it  aside,  or  to  re- 
verse the  judgement,  hath  been  suffered  to 
slip  unheeded,  to  be  fate,  so  that  their 
doom,  however  unrighteous,  is  irrevocable? 
if  by  a  wrong  decision  one  be  injured,  why 
should  he  not  have  redress,  as  well  as 
when  the  injury  is  occasioned  otherwise. 

Our  system  of  jurisprudence  seems  not 
so  defective  as  to  suffer  a  right  to  redress 
for  any  injury  to  be  without  a  remedy, 
the  common  law  delights,  if  the  prosopo- 
poeia may  be  allowed,  in  redressing  in- 
juries, by  whatever  causes  produced,  in 
some  instances,  it  is  restrained  from  grant- 
ing any  redress,  and  in  others,  the  redress 
which  it  can  grant  is  inadaequate,  being 
either  too  much,  or  too  little,  or  not  early 
enough,  in  such  instances,  the  court  of 
equity,  supplying  or  proportioning  the 
remedy,  or  applying  it  in  time,  exer- 
ciseth  the  functions  which  were  the 
128  ^objects  of  its  institution,  in  pro- 
ceeding thus,  the  court  of  equity 
maintains  a  perfect  harmony  with  the 
court  of  common  law,  or  is  not  at  variance 
with  it,  aiding  the  party  to  assert,  or  to  as- 
sert in  the  most  convenient  form,  those 
rights  which  the  common  law  either  recog"- 
nized,  or  doth  not  reprobate,  and  giving 
remedies  which  that  law  reluctantly  with- 
holds, and  thereby  contributing  its  part 
towards  accomplishing  the  main  design  of 
both,  which  is  the  attainment  of  justice. 

In  the  court  of  common  law,  the  plaintiffs 
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in  this  case  might  obtain  a  kind  of  redress 
by  proseouting  a  writ  of  attaint  against 
the  jury  for  their  false  verdict,  but  this 
objection  ought  not  to  effect  a  repulse  of 
the  plaintiffs  address  to  the  court  of  equity ; 
because,  if  to  conduct  such  a  prosecution,  of 
which  an  example  is  believed  never  to 
have  been  in  Virginia,  and  supposed  not  to 
have  been  in  Kngland  during  the  last  three 
hundred  years,  would  be  found  to  be  prac- 
ticable, the  remedy  would  be  inadaequate  in 
two  respects:  for  1,  the  injury  to  the  plain- 
tififs,  which  is  not  complete  until  the  execu- 
tion of  the  defendents  judgment,  ought  not 
to  be  complete ;  but  the  prosecution  of  an 
attaint  would  not  impede  the  execution  in 
the  mean  time;  and  2,  the  defendent,  if 
not  hindered,  obtaining  possession  of  the 
slaves,  removing  them  with  himself,  might 
render  this  remedy  by  attaint  ineffectual: 
against  both  which  this  ^ourt  may  provide. 

If  for  the  reason  before  explained  appli- 
cation to  this  court  be  not  proper  to  obtain 
redress  against  a  false  verdict,  it  seems 
proper  for  another  reason,  namely,  that 
the  plaintiffs  could  not  regularly  be  per- 
mitted to  give  evidence  of  the  judgment 
npon  the  award,  which  was  an  important 
part  of  their  defence. 

Let  the  injunction  to  stay  execution  of 
the  defendents  judgment  be  perpetual. 


129 


*H  KT  WBBN 
JOSEPH  WOODSON, //«/«/»#, 

AND 

JOHN  WOODSON,  deftndent. 
Oct,  mi. 

I.  Pawn— Creditor  Holdliiiff  Should  Accoant  for  Profits 
ArislivTherefroai.— A  creditor  with  whom  a  pawn 
yleldin^r  profit  is  deposited,  ooffht  to  accoant  for 
sach  profit,  thoofh  be  has  not  undertaken  to  do 
so:  e.  «:.  MA.  lend  B,  tobacco  and,  to  secure  the 
payment  thereof,  B.  deposit  with  A.  a  slave*  A, 
shall  account  for  the  profits  of  said  slave,  after 
dedactinff  therefrom  the  interest  on  the  tobacco. 

a.  SsflM— Case  at  B«r.— J?,  by  the  avreement,  was  re- 
strained from  payins:  the  tobacco  in  thebeflrinninfl: 
or  middle  of  a  crop,  so  that  said  slave  miflrbt  not 
be  recalled  from  A.  at  either  of  those  times.  B.^  by 
contract  with  J„  would  have  paid  it  in  March,  but 
A.  refusing  to  deliver  said  slave  then,  prevented 
the  payment,  and  so  defeated  the  contract  with  J. ; 
qa?  whether  he  onffht  to  make  amends  to  B.  for 
the  loss  occasioned  thereby. 

BY  writing,  which  the  parties  signed, 
the  17th  day  of  april  1782,  the  plaintiff 
agreed  to  let  the  defendent  have  a  negro 
man  slave  named  Jacob,  for  the  considera- 
tion of  13000  pounds  of  net  tobacco,  to  con- 
tinue in  the  service  of  the  defendent,  as 
his  own,  until  that  quantity  of  tobacco 
should  be  paid ;  and  the  plaintiff  also 
agreed,  if  Jacob  should  die,  or  by  any  other 
accident  be  rendered  unfit  for  service,  to 
sustain  the  loss,  and  either  put  a  negro  of 
like  value  in  his  stead,  or  pay  the  13000 
pounds  of  tobacco,  when  demanded,  and 
not  to  force  the  defendent,  in  the  begin ing 
or  middle  of  his  crop,  to  receive  the  tobacco. 


so  as  that  the    plainjtiff   might  recover  his 
negro  again. 

The  negro,  admitted  to  be  a  valuable  lab- 
ourer, was  put  into  the  possession  of  the 
defendent. 

Early  in  the  year  1786,  Richard  James 
contracted  with  the  plaintiff  to  purchase 
the  negro  Jacob  for  15000  pounds  of  tobacco, 
and  to  pay  13000  thereof  to  the  defendent 
in  march,  when  the  negro  should  be  deliv- 
ered to  the  purchaser,  and  the  residue  to 
the  plaintiff  at  a  future  day. 

About  a  fortnight  before  the  time  ap- 
pointed for  the  first  payment,  James  com- 
municated the  contract  to  the  defendent, 
acquainting  him  that  the  tobacco  would  be 
ready  accordingly,  but  was  informed  by 
him,  that  he  would  not  deliver  the  negro, 
before  the  then  present  crop  should  be 
finished,  shewing  the  written  agreement 
to  justify  the  detention  till  that  time. 

The  20th  day  of  January,  1787  the  parties 
submitted  the  controversy  between  them, 
without  explaining,  in  the  submission, 
what  was  the  controversy,  to  the  arbitra- 
ment of  three  men  who  signed  a  writing, 
which  they  named  an  award,  and 
130  which  is  in  *these  words:  we  Iseing 
chosen  by  John  Woodson  and  Joseph 
Woodson,  to  arbitrate  and  determine  a 
matter  in  dispute  between  them,  relative 
to  the  loan  of  a  quantity  of  tobacco  by 
John  to  Joseph,  do  make  our  award  and  de- 
termination, as  follows:  that  is  to  say, 
that  John  shall  have  peaceable  possession 
of  Jacob,  until  Joseph  shall  redeem  him 
by  payment  of  13000  pounds  of  tobacco ;  and 
when  Joseph  shall  pay  or  tender  to  John 
that  quantity  of  tobacco  then  John  shall 
deliver  to  Joseph  the  negro  Jacob  if  living, 
or,  if  not,  then  Joseph  shall  put  in  Johns 
possession  another  negro,  of  equal  value, 
until  the  above  quantity  of  tobacco  shall  be 
paid  to  John,  agreeable  to  contract,  con- 
sidered by  us  in  the  arbitration. 

In  January,  1788,  the  plaintiff  brought  a 
bill  in  equity  against  the  defendent  before 
the  county  court  of  Goochland,  complain- 
ing, that  the  defendent,  by  not  consenting 
to  surrender  Jacob  to  the  man  who  would 
have  purchased  him  of  the  plaintiff,  and 
paid  the  tobacco  due  to  the  defendent,  in 
march,  had  broken  the  agreement;  requir- 
ing an  account  of  the  profits  of  Jacob ;  and 
praying,  that  the  surplus  of  those  profits, 
after  discharging  the  annual  interest  of  the 
13000  pounds  of  tobacco,  to  secure  which 
the  slave  was  pledged,  might  be  applied 
towards  diminishing  the  principal  debt ;  or 
that  the  plaintiff  might  be  otherwise  re- 
lieved. 

The  defendent,  by  his  answer,  insisted, 
he  was  not  accountable  for  the  profits  off 
Jacob,  by  the  terms  of  the  agreement ;  de- 
nied that  he  had  anv  tobacco  offered  him, 
when  Richard  James  applied  for  the  deliv- 
ery of  Jacob,  declaring,  that  he  never 
thought  himself  secure  to  deliver  him, 
without  first  receiving  the  tobacco,  not 
being  bound  by  the  contract  to  do  so ;  and 
claimed  the  benefit  of  the  award. 

The    county    court    dismissed     the    bill, 
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awarding  costs,  ag^ainst  the  plaintiff ;  from 
which  dismission  he  appealed. 

By  the  court,  the  31  day  October,  1791 : 
The  award  ought  not  to  obstruct  the 
plaintiff  in  his  application  for  any  redress, 
to  which,  if  no  award  had  been  made,  he 
might  have  been  intitled ;  because  the 
terms  of  the  award  are  indecisive,  obliging 
the  parties  to  perform  nothing  more  than 
what  the  agreement  obliged  them  to  per- 
form ;  and  it  ought  not,  even  from  pre- 
venting its  perdition,  to  be  extended  by 
implication  so  as  to  determine,  that  by  the 
agreement,  the  defendent  should  retain  all 
the  profits  of  Jacob,  in  satisfaction  for  the 
interest  of  the  tobacco  due  to  him ;  for  such 
determination,  if  what  followeth  be  right 
would  have  been  unjust,  insomuch,  ut 
magis  pereat  quam  valeait:  and  the 
award,  so  expounded,  would  approve 
131  *the  defendents  interpretation  of 
the  agreement,  an  agreement,  which, 
if  that  be  the  true  interpretation,  pourtrays 
usurious  oppression. 

The  award  then  being  neglected,  the 
question  is,  whether  a  creditor,  with  whom 
a  pawn,  yielding  a  profit,  is  deposited, 
ought  to  account,  not  having  undertaken 
by  special  pact  to  account,  for  such  profit? 
reason  seems  to  dictate,  and  the  precedents 
recollected,  so  far  as  they  are  applicable  to 
the  question,  seem  to  affirm,  that  the  cred- 
itor is  accountable,  a  creditor,  taking  pos- 
session of  land  mortgaged  to  him  for 
payment  of  his  debt,  is  accountable,  altho 
he  did  not  by  xiovenant  in  the  mortgage,  or 
by  other  contract  written  or  verbal,  oblige 
himself  to  account,  for  the  profits  of  the 
land,  in  the  eye  of  reason  and  equity  the 
debtors  ownership  of  the  land  continues, 
until  his  right  to  redeem  is  superannuated, 
the  security  of  a  debt,  not  the  sale  of  land, 
is  in  contemplation  of  the  parties ;  the  value 
of  the  land  is  not  compared  with  the  debt, 
for  the  purpose  of  immediately  paying  the 
one  by  transferring  the  other,  although  the 
creditor  will,  at  all  times  when  he  can, 
take  a  mortgage  of  what  is  sufficient,  that 
he  may  be  safe,  if  he  should  be  compelled, 
finally,  to  resort  to  it;  the  debt  is  not  dis- 
charged, but  on  the  contrary,  the  mortgage 
usually  contains  a  covenant  for  payment 
of  it,  and  sometimes  a  separate  obligation 
for  the  payment  is  granted ;  and  that  one 
should  be  intitled  to  his  debt,  and  own  the 
land,  and  the  other  be  chargeable  with  the 
debt,  and  deprived  of  the  land,  at  the  same 
time,  is  inconsistent,  the  creditor  then, 
entering  into  the  land  mortgaged,  posses- 
seth  the  propert5'  of  the  debtor,  and  taking 
the  profits,  likewise  receiveth  his  property: 
for  the  owner  of  the  land  is  owner  of  the 
profits,  which  it  produceth,  also,  now, 
when  one  by  right  possesseth  a  thing 
which  is  the  property  of  another,  the  pos- 
session is  fiduciary — is  for  the  benefit  of 
the  owner,  hence  a  creditor,  in  possession 
of  the  land  mortgaged,  to  which  he  hath 
a  legal  title  is  called  a  trustee  for  the 
debtor,  who  hath  an  equitable  title,  from 
the  nature  of  this  function  therefore,  with- 
out  any    pact,  results  the  creditors  obliga- 


tion to  account  for  the  profits  of  the  land, 
no  less  than  to  restore  the  lahd,  which 
produced  the  profits. 

If  this  doctrine  be  sound,  in  the  case  of 
land  mortgaged,  a  creditor  seems  charged 
with  a  similar  obligation  to  account  for 
the  profits  of  a  slave,  pledged  for  payment 
of  a  debt. 

No  english  adjudication,  in  any  case,  ex- 
cept that  of  land,  reseinbling  the  principal 
case,  is  recollected. 

By  the  roman  civil  law,  to  which  recur- 
rence is  frequent  in  questions  arising  on 
pigneratitious  contracts,  the  creditor  was 
accountable  for  the  profits  of  a  pledge, 
without  any  distinction    between  land  and 

other  things. 
132  *Cod.  lib.  4.  tit.  24.    {   1.     Kx    pig- 

nore  percepti  fructus  imputantur  in 
debitum;  qui,  si  sufficiunt  ad  totum  debi- 
turn,  solvitur  ac^io,  et  redditur  pignus ;  fi 
deditum  excedunt,  qui  snpererunt,  red- 
duntur ;  videlicet,  mota  actione  pigneratitia. 

Ibid.  I  2.  Quod  ex  operis  ancillae,  vel  ex 
pensionibus  domus,  quam  pignori  detineri 
dicis,  perceptum  est  debiti  quantitatem 
relevabit. 

Ibid  {  3.  Creditor,  qu  ipraedium  pignori 
sibi  nexum  detinuit,  fructus,  quos  percepit, 
vel  percipere  debuit,  in  rationen  exoneran- 
debebiti  computare,  necesse  habet:  et  si 
agrum  deteriorem  constituit,  eo  queque 
nomine  pigneratitia  actione  obligavit. 

This  differs  not  from  the  decisions  of 
the  english  courts  of  equity,  in  cases  of 
land  mortgaged,  unless  it  be  that,  by  the 
former  the  creditor  is  accountable,  not  only 
for  profits  quos  percepit,  but  for  profits 
quos  percipere  debuit,  whereas,  by  the  lat- 
ter, he  is  not  accountable  for  profits  which 
he  might  have  made. 

Indeed  the  defendent  must  admit  himself 
to  be  accountable  for  something,  notwith- 
standing he  insists  b3^  his  answer,  that  he 
was  not:  for  he  hath  not  inserted  in  the 
agreement  an  article  for  payment  of  in- 
terest, and  being  bound  to  restore  the 
pledge,  on  receiving  the  principal  debt, 
hath  no  satisfaction  for  it  otherwise  than 
by  the  profits.  now,  if  he  be  accountable 
for  any  profits,  he  ought  to  be  accountable 
for  the  whole  profits. 

The  decree  of  the  county  court,  dismiss- 
ing the  plaintiffs  bill,  is  erroneous :  reverse 
it,  and  let  an  account  be  stated  of  the  prof- 
its of  the  slave  Jacob,  to  be  applied  to- 
wards discharging,  first  the  interest  of  the 
debt  and  then  the  principal  if  there  be  a 
surplus. 

Note,  the  court  did  not  consider  another 
question,  which  seemed  intended  to  be  pro- 
pounded by  the  bill  arising  thus;  by  the 
agreement,  the  plaintiff  was  restrained 
from  offering  to  pay  the  debt  in  the  be- 
ginning, or  middle  of  a  crop :  James  would 
have  paid  the  debt  for  the  plaintiff  in 
march  :  that  month,  by  the  act  of  1785,  cap. 
63.  sect.  43.  seemed  to  the  plaintiffs  counsil 
to  be  the  time  to  be  accounted  the  begin- 
ning of  a  crop,  now,  whether  was  the  de- 
fendent bound  to  receive  the  tobacco, 
which,  if  he  had   not   declared   his   resolu- 
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tion  not  to  receive  it,  would  have  been 
offered  in  march?  and  by  his  declaration, 
that  he  would  not  deliver  up  the  negro  be- 
fore the  end  of  the  year,  preventing  the 
offer,  and  so  defeating  the  contract  be- 
tvreen  the  plaintiff  and  James,  ought  he  to 
make  amends  to  the  plaintiff  for  loss  oc- 
casioned thereby?  the  court  did  not  con- 
sider this  question,  be-cause  the  decree,  as 
it  is,  was  thought  to  do  compleat  justice 
between  the  parties. 


♦Between  133 

DAVID  COCHRAN,  plaintiff, 

AND 

JOHN  STREET,  de/endent, 
Oct.  ITBl. 

Sluider— New  Trial— Verdict  Ponnd  under  nistake.*— 

In  an  action  for  slander,  the  Judgment  was  en- 
joined, and  new  trial  awarded  by  the  Coanty 
Court,  on  the  ffronnd  that  four  of  the  jurors  would 
not  have  found  any  damaffea  hut  for  the  Impres- 
frion  produced  on  them  by  the  other  Jurors  that 
they  were  bound  to  yield  to  the  majority.  The 
jurors  were  allowed  to  testify  as  to  the  facts.  The 
.  H.  C.  C  refused  new  trial,  and  dismissed  the  bllL 
Reversal  by  the  Gourt  of  Appeals;  on  the  vround 
that  the  verdict  was  found  'under  a  mistake.  See 
this  case  reported  In  1  Wash.  R.  70. 

The  defendent,  in  an  action  on  the  case 
against  the  plaintiff  for  slander,  commenced 
in  Hanover  county  court,  to  the  declaration 
in  which  the  plea  was  not  f^uilty,  had  re- 
covered 150  pounds  damages. 

The  county  court  granted  an  injunction 
to  stay  execution  of  the  judgement  until 
farther  order,  upon  a  bill  filed  by  the  pres- 
ent plaintiff,  stating  that  the  trial  of  the 
issue  had  been  brought  unexpectedly  and 
as  he  conceived  irregularly,  and  when  for 
that  reason  he  was  not  prepared  to  make  a 
defence,  that  not  only  the  damages  were 
excessive,  if  the  words  alleged  to  be  de- 
famatory had  not  been  true,  but,  that  the 
truth  of  them  would  have  been  proved,  if 
the  plaintiff  had  not  been  surprised  by  a 
premature  trial,  and  that  some  of  the 
jurors,  who  were  disposed  to  condemn  the 
plaintiff  in  trifling  if  in  any  damages,  being 
convinced  by  the  reasoning  of  their  more 
experienced,  and  as  they  believed  at  that 
time  more  Icnowing,  brethren,  who  afiirmed 
that  the  less  number  were  bound  by  law  to 
acknowledge  their  agreement  in  a  verdict, 
however  discordant  with  their  own  senti- 
ments, which  the  greater  number  had  ap- 
proved, concurred  in  the  sentence  of  which 
the  plaintiff  complaineth,  and  to  which 
they  would  not  otherwise  have  assented. 

The  defendent  by  answer  denied  the  trial 
to  have  been  brought  on  irregularly,  and 
neither  admitting  nor  denying  the  allega- 
tion relative  to  the  influence  of  some  jurors 
over  others,  objected    that  the  examination 


•New  Triid-Mistake  In  Verdict- Mistake  Proved  by 
J«iror«.->See  principal  case  cited  in  Woods  v. 
Macrae,  Wythe  863.  See  srenerally,  monoflrraphlc 
no^f  on  ** Juries"  appended  to  Chahoon  v.  Com.,  20 
Gratt.  ?33. 


of  them,  in  order  to  prove  their  own  mis- 
conduct,  would  be  a  mischievous  practice. 

No  irregularity  in  bringing  on  the  trial 
of  the  issue  was  made  to  appear. 

Several     witnesses     were    examined    to 

prove,    on  one  side,    the  truth,  and,  en  the 

other,  the  falsehood,  of  the  words  alledged  to 

be  defamatory.     As  to  the  influence  of  some 

jurors  over  others,  one  juror  deposed, 

134  ♦that,    from   the   evidence,  he  was  of 
the    opinion    no    damages    ought    to 

have  been  found  against  the  plaintiff,  but 
bein^  unacquainted  with  the  law  concern- 
ing juries,  he  was  imposed  upon  by  some 
of  his  brethren,  who  told  him  that  all  the 
jurors  must  acknowledge  their  agreement 
in  any  verdict  in  which  a  majority  were 
agreed ;  and  under  this  imposition  he  did 
acknowledge  his  agreement  in  the  verdict 
then  found;  whereas  had  he  known  that 
his  own  conscience  ought  to  be  satisfied  in 
the  propriety  of  the  verdict,  he  would  not 
have  consented  to  a  verdict  for  any  dam- 
ages against  the  plaintiff. 

Another  juror  deposed  to  the  same  pur- 
pose with  respect  to  himself,  and  indeed 
in  the  same  words,  adding  that  he  desired 
the  foreman,  whilst  he  was  writing  the 
verdict,  to  consider  him  the  deponent  as 
dissenting  from  it. 

A  third  juror  deposed  to  the  same  pur- 
pose as  the  first,  adding  that  he  desired  the 
foreman  to  write  that  the  majority  but 
not  the  whole  were  for  a  verdict  in  favour 
of  the  plaintiff. 

And  a  fourth  juror  also  deposed  to  the 
same  purpose  as  the  first. 

Not  one  of  them,  when  the  verdict  was 
returned,  and  the  usual  question  *have  you 
agreed  in  a  verdict?*  was  propounded, 
signified  his  dissent. 

Font  other  jurors,  who  were  examined, 
acknowledging  the  diversity  of  opinions 
among  them,  at  first,  insomuch  that  some 
would  have  found  500  pounds  damages, 
others  less  damages,  and  others  no  dam- 
ages at  all,  do  not  admit  or  believe  any 
means  to  have  been  practised  by  any  of 
the  jury  for  the  purpose  of  misleading 
others,  and  state  their  own  opinions  re- 
spectively to  be  that,  after  some  time  the 
majority  appearing  inclined  to  find  150 
pounds,  all  of  them  agreed  to  the  verdict  re- 
turned for  those  damages. 

The  county  court  decreed  another  trial  of 
the  issue  between  the  parties. 

Prom  this  decree  the  defendent  appealed 
to  the  high  court  of  chancery,  who,  the  28 
day  of  October,  1791,  delivered  this 

OPINION: 

That,  if  the  damages  found  on  trial  of 
the  issue  in  the  action  at  common  law, 
had  been  excessive,  the  application  to  ob- 
tain redress,  for  that  cause,  to  the  court 
of  equity,  in  the  first  instance,  was  im- 
proper, unless,  for  some  reason  not  appar- 
ent in  this  case,  a  motion  to  the  court 
before  which  that  trial  was,  to  award  an- 
other trial,  either  could  not  have  been 

135  made,    or    if  made  *must  have    been 
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UD successful;  (a)  and  that  no  other  good 
cause  for  awarding-  the  new  trial  in  this 
case  appeareth,  the  surprise  upon  the 
appellee  (plaintiff)  not  being  proven;  the 
truth  of  the  slanderous  words  spoken  by  him 
of  the  other  party  being  a  proper  subject  of 
ii;iquiry,  upon  a  motion,  which  ought  to 
have  been  made  instead  of  a  bill  in  equity, 
for  awardinir  a  new  trial ;  and  that  some 
of  the  jurors  should  at  length  join  in  a 
verdict  which  they  do  not  approve,  pre- 
vailed upon  by  their  fellows  to  do  so,  being 
in  most  cases  unavoidable,  and  perhaps 
generally  those  verdicts  being  the  most 
just,  which  are  the  result  of  discussion 
introduced  by  diversity  of  sentiments  pro- 
fessed by  differ.ent  jurors  on  their  first 
consultations : 

And,  reversing  the  decree  of  the  county 
court,  dismissed  the  bill. 

This  decree  was  reversed  the  16  day  of 
may,  1792,  by  the  court  of  appeals,  whose 
opinion  was,  *'that  the  fact  *that  the  ver- 
dict in  the  suit  at  common  law  between  the 
parties  was  founded  in  mistake  of  some  of 
the  jurors,'  being  well  established  by  the 
depositions  was  a  good  ground  for  a  court 
of  equity  to  decree  another  trial  in  the 
said  suit." 

This  last  decree  is  acknowledged  to  be 
right  if  we  may  attend  to  four  jurors,  of 
whom,  although  three  of  them  were  more 
than  30  and  the  other  26  years  of  age, 
neither  had  before  served  in  that  office, 
and  who  having  declared  their  disapproba- 
tion of  the  sentence  in  which  they  seemed 
to  concur  to  have  been  so  invincible  that 
they  would  not  have  concurred  in  it,  if 
they  had  not  been  missled  by  some  of  their 
brethren  into  a  belief  that  in  questions 
refered  to  juries  the  opinion  of  a  majority 
was  decisive.  But  to  permit  part  of  a  jury  to 
retract  a  verdict  recognized  in  solemn  form 
is  thought  by  some  a  dangerous  precedent.* 


(a)  In  some  cases,  where  the  damaflres  were  said 
to  be  excessive,  two  or  three  Judg-es.  who  heard  the 
evidence,  would  have  approved  motions  for  new 
trials;  but  the  others  would  arlve  no  opinion,  be- 
cause they  were  not  present  at  the  first  trials:  so 
that  there  were  no  courts  who  would  hear  the 
motions.  In  other  cases  where  verdicts  have  seemed 
exceptionale  for  various  reasons,  prejudices  affainst 
one  of  the  parties  have  been  so  prevalent  that  from 
their  influence  even  Justices  of  the  peace  have  not 
been  free,  motions  for  new  trials  to  courts  com- 
l>osedof  such  Judg-es  must  be  vain,  in  cases  like 
these  interposition  of  the  court  of  equity  may  be 
Justified.— Note  in  edition  of  1795. 

♦[See  Ross  v.  Pleasants,  Shore  &  Co..  in  this  vol. 
note  p.  10.  and  in  1  Wash.  158.  The  doctrines  as  to 
whether  and  to  what  extent  Jurors  should  be  per- 
mitted to  testify  by  affidavit  or  in  open  court, 
agrainst  their  verdicts,  have  been  very  recently  a 
firood  deal  discussed  in  the  Federal  Court,  for  this 
Circuit:  in  the  Superior  Court  of  Law  for  Henrico 
County  and  in  the  General  Court  -The  questions  are 
now  pending  In  the  Appellate  Courts  both  of  the 
Union  and  this  Commonwealth.  In  this  State,  they 
are  involved  in  the  case  of  Nicholas  O.  Thompson, 
found  guilty  in  the  second  degree  of  the  murder  of 
his  wife.— His  motion  for  a  new  trial,  based,  in  a 
K reat  measure,  upon  the  testimony  of  the  Jurors 
themselves,  was  overruled  by  the  Superior  Court. 
The  General  Court  not  having  time,  at  its  last  ses- 
sion, owing"  to  the  unavoidable  delay  in  presenting 
his  petition,  to  decide  the  questions  arisingr  thereon, 
awarded  a  writ  of  error,  and  will  hear  and  deter- 
mine them  at  their  next  term.  Questions  as  to  the 
separation  of  the  Jury,  and  their  taking  something 
tr»  drink,  though  only  in  moderation,  are  also  in- 
volved In  the  case—Ed.]— Note  in  edition  of  1852. 
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*Bbtwkkn 
JOHN  HOOMES,  plaintiff, 

AND 

JACOB  KUHN.  defendenL 
Oct,  iroi-2. 

ABMult  and  Bfttteryt— New  Trial.— New  trial  In  action 
of  assault  and  battery  refused;— The  Judfire  below 
having  refused  It,  and  there  being  no  matters  be- 
fore this  Court  which  ouffht  to  have  chang-ed  his 
sentiments. 

The  bill  in  this  cause,  brought  for  an- 
other trial  of  the  issue  in  an  action  of  as- 
sault and  battery,  was  dismissed,  the  TA  day 
of  October,  1791,  the  opinion  of  the  court 
being,  that  a  motion  for  the  new  trial 
having  been  rejected  by  the  judge  before 
whom  the  verdict  was  tound  and  no  mat- 
ters now  appearing  to  this  court,  which,  if 
they  had  been  known  to  that  judge,  ought 
to  have  wrought  a  change  in  his  senti- 
ments, in  such  a  case  the  interposition  of 
this  court  would  be  improper. 

This  decree  of  dismission,  from  which 
the  plaintiff  appealed,}  was  affirmed,  the 
20  day  of  October,  1792. 


13^ 


*Bktwkkn 
THOMAS  COBS,  plaintiff, 

AND 

JOHN  MOSBY,  defendent. 

Oct.  &  Nov..  1791. 

Verdict— Bin  for  Relief  DIsmlMed.— Bill  for  relief 
against  a  verdict  dismissed:  the  motion  for  a  new 
trial,— the  only  ground  for  the  Interposition  of 
the  Court,— having  been  rejected. 

IN  this  cause,  heard  the  28  day  of  octo> 
ber,  1791,  the  bill  brought  for  relief  against 
a  verdict,  was  dismissed,  a  motion  to  the 
court,  before  which  the  issue  was  tried,  to 
award  a  new  trial,  for  the  causes  now 
suggested,  having  been  rejected,  and  no 
other  cause  for  the  interposition  of  a  court 
of  equity  appearing  upon  the  proofs. 


Betwben 
PHILIP  TURPIN.^/at«^t#, 

AND 

THOMAS  TURPIN,  William  Turpin,  and 
Horatio  Turpin,  executors,  and  the  said 
Horatio  Turpin,  devisee  of  Peterfield  Tur- 
pin, defendents, 

WIUs-Ca«e  at  Bar.- p.  T.'9  will,  dated  1789,  lave  and 


tAsaault  and  Battery.— See  monovraphlc  noU  on 
"Assault  and  Battery"  appended  to  Roadcap  v. 
Slpe.  eoratt.  213. 

UThls  case,  reported  In  4  Call.,  274,  decides: 
If  tbe  defendent  has  been  negligent  In  his  prep- 
aration for  the  trial  of  the  cause  a  court  of  equity 
will  not  relieve  against  the  verdict  on  account  of 
absence  of  witnesses,  who  can  only  prove.  In  sub- 
stance, the  same  tbings  which  other  witnesses  can. 

"If  the  defendant  only  asks  one  wltne.ss  to  attend 
and  sends  a  subpoena,  by  a  servant  to  another,  which 
reaches  him  on  tbe  day  of  appearance,  at  so  irreat  a 
distance  from  the  court  where  the  cause  Is  depend- 
ing that  there  Is  no  probability  that  he  can  reach  It 
In  time,  tbis  Is  a  gross  negrllgence;  especially  If  he 
does  not  communicate  those  circumstances  to  his 
counsel,  nor  make  any  other  preparations  for  the 
trial. 

"And  In  such  case,  equity  will  not  Interfere  If  the 
Judge  who  tried  the  cause,  and  knew  what  passed  at 
tbe  trial  twice  refused  it  upon  the  same  representa- 
tion."—Ed.] -Note  In  edition  of  1852. 
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bequeathed  ten  negroes,  naming:  them,  and  lands. 
He  then  owned  neither,  but  only  possessed  part  of 
the  land.  He  afterwards  acquired  them  by  the 
will  of  his  father.  Hbu)  by  the  H.  C.  C.  and  de- 
cree affirmed  by  Court  of  Appeals. 

I.  SuM-D«vlse  of  After-Acquired  Land*— Validity  — 
Tbatthe  devise  of  the  lands  was  valid,  by  the 
StaL  of  178&-7,  allowing  devises  of  all  estate,  riff ht 
title  and  interest,  in  possession,  reversion,  or  re- 
maiader,  present  and  future,  in  and  to  lands,  ten- 
ements and  hereditaments. 

I.  5taM -Devise  of  After- Acquired  Slaves* -Validity.— 
Tbat  though  the  negroes  are  not  embraced  in  said 
statute,— not  even  in  the  term  "hereditaments," 
which  miffht  include  them,— yet  the  devise  of 
them  is  also  valid,  on  general  leral  principles. 
>  Decision  of  Court  of  Appeals.— The  decision  of  the 
Court  of  Appeals,  l  Wash,  75,  seems  contined  to 
Uietoiuif. 

PKTERFIBJI^D  TURPIN,  who  was 
brother  of  all  the  parties,  by  his  testament, 
dated  in  febrnary,  1789,  among:  other  de- 
vises, gr^ve  and  bequeathed  to  the  defend- 
ant Horatio  the  land  and  plantation 
whereon  his  father  lived,  also  732  acres  of 
land  in  Buckingham,  near  the  head  ol  Ap- 
pomattox, and  also  ten  negro  slaves  dis- 
tinguished by  names. 

At  that   time,    this  testator  owned 
138     not    any   of   the  things  thus    *given 
and  bequeathed,   and   possessed    only 
the  land  in  Buckingham. 

His  father  Thomas  Turpin,  who  was 
owner,  of  them,  and  possessor  of  all,  except 
the  Buckingham  land,  by  his  testament, 
dated  in  March,  of  the  same  year,  gave  the 
same  lands  and  slaves  to  Peterfield  Turpin. 
Both  the  testators  are  dead,  the  son  having 
survived  the  father. 

The  plaintiff  claimed  a  share  of  the  lands 
and  slaves,  insisting  they  descended  to  the 
heirs  of  Peterfield  Turpin,  who  were  his 
brothers,  not  being  disposed  of  by  his  tes- 
tament, because  he  had  them  not  at  the 
time  when  he  made  it,  although  he  had 
them  at  the  time  when  he  died. 

Some  examinations  of  witnesses  were 
taken,  to  prove,  on  one  side,  a  revocation, 
and,  on  the  other,  a  republication  of  his 
testament  by  Peterfield  Turpin;  but  the 
proof  was  defective. 

By  the  court,  8  day  of  november,  1791. 

Decisions  of  questions,  arising  both  on 
the  english  statutes,  and  on  the  customs  of 
particular  places  in  that  country,  authoriz- 
ing alienations  of  land  by  testament,  had 
declared  the  law  to  be,  that  a  devise  of  land 
which  the  testator  had  not,  i.  e.  of  which 
he  was  not  seised,  at  the  time  when  he 
made  the  devise,  was  void,  although  he 
should  have  the  land  at  the  time  when 
he  died. 

Memorable  examples,  of  these  decisions 
occur,  one  on  the  statutes,  in  the  case  be- 
tween Butler  and  Baker,  200  years  ago, 
which,  as  Coke  the  reporter  of  it  says, 
had   been    argued   one   and    twenty  times. 


•Wllls-Qift  of  After-Acquired  Property.— See  Harri- 
.soov.  Allen,  8  Call  289,  dkUA  foot-note',  2  Min.  Inst. 
(4d  £d.)  lOQO;  monographic  note  on  "Leffacies  and 
Devises":  Va.  Code  1887,  SS  3512.  252L 


and  the  other  on  the  custom  of  gavelkind, 
in  a  case  between  the  heir  and  widow,  who 
was  devisee,  of  William  Buckenham,  near 
100  years  ago,  which  is  published,  with  the 
arguments,  in  the  book  called,  law  of  de- 
vises and  revocations. 

If  the  law  with  us  had  not  been  altered, 
these  two  cases  might  have  been  relied 
upon,  as  authorities,  in  the  present  contro- 
versy, with  respect  to  the  lands. 

But  a  statute  of  this  commonwealth, 
made  in  1785,  and  taking  effect  in  January, 
1787,  and  therefore  being  the  law  by  which 
the  question  in  this  case  must  be  decided, 
hath  enacted  that  every  one,  aged  twenty 
one  years  or  upwards,  being  of  sound 
mind,  and .  not  a  married  woman,  shall 
have  power,  at  will  and  pleasure,  by  last 
will  and  testament  in  writing,  to  devise 
all  the  estate,  right,  title,  and  interest  in 
possession,  reversion  or  remainder,  which 
he  or  she  hath  or,  at  the  time  of  his  or  her 
death,  shall  have,  of,  in,  or  to,  lands, 
tenements,  or  hereditaments. 

By  the  terms  of  the  statute,  power 
139  being  ^iven  to  devise  an  ^estate  in 
possession,  reversion  or  remainder, 
which  one  hath,  that  is,  at  the  time  of 
making  his  testament  hath,  or  an  estate 
in  (a)  possession,  reversion,  or  remainder 
which  at  the  time  of  his  death  he  shall 
have,  in  lands— power  to  devise  a  future  or 
a  possible,  as  well  as  a  present  or  an  actual 
estate ;  the  identity  of  the  lands,  said  to  be 
given  and  bequeathed  to  Horatio  Turpin, 
and  the  lands,  in  which  Peterfield  Turpin, 
at  the  time  of  his  death,  had  an  estate, 
being  confessed ;  and  the  devise  either  be- 
ing a  devise  of  the  estate  which  Peterfield 
Turpin,  at  the  time  when  he  made  his  tes- 
tament, had  in  the  lands,  or  being  a 
devise  of  the  estate  which  at  the  time  when 
he  should  die,  he  should  have  in  them;  (for 
the  devise  must  be  understood  in  one  of 
those  two  senses),  the  only  question  in  this 
case,  as  to  the  lands,  is  whether  the  words 
in  the  devise  of  them  do  or  do  not  com- 
prehend a  future  estate,  that  is,  an  estate 
which  Peterfield  Turpin  at  the  time  of  his 
death  should  have  in  those  lands!  if  the 
words  do  comprehend  that  estate,  Horatio 
Turpin  hath  a  right  to  the  whole  lands  of 
which  the  bill  clames  a  share. 

The  devise,    understood    in    the    former 
sense,  that  is,  a  present  inchoate  alienation 
of  the  right  which  he  then  had  in  the  lands, 
would  be  adjudged    void;  unless  the  execu- 
tor would  have  been  bound    to  purchase  the 
lands  for  the  legatary   or    pay  the  value  of 
,  them  to  him,  out  of  the  testators  estate,  as 
the  executor,  by   the    roman  civil  law,  was 
1  bound    to   do,    in    a    like  case,     where  the 
'  testator  knew  the  thing   bequeathed   not  to 
be  his.     I.  1.  II.  tit.  XX  3  4.  ;  C.  1.  VI.  tit. 
I  XXXVII.  1.  10.     yea,    if   the    testator  had 
'  owned  an  estate  in  the  lands,  but  an  estate 

(a)  No  man,  as  Is  believed,  will  refer  the  terms, 
shall  have,  to  an  estate,  in  revision  or  remainder 
only;  for  a  revision,  or  a  vested  remainder  is  a 
present  estate,  and  a  remainder  contingent  at  the 
death  of  the  testator,  if  Lis  death  were  before  the 
,  event,  cannot  be  called  an  estate  which  the  testator 
'  either  had  or  should  have.— Note  in  edition  of  17 
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less  than  that  which  was  bequeathed  to 
him  by  his  father,  the  devise,  under- 
,  stood  in  the  former  sense,  would  have 
been  void;  because  an  ademption  of  the 
legacy,  without  a  republication  of  the 
testament,  would  have  been  wrought  by 
the  change  of  the  estate  devised. 

But  the  devise  may  be  understood,  with 
equal  propriety  in  the  latter  sense;  for  the 
words  i  give  and  bequeath  the  land  and 
plantation  where  my  father  lived,  also  732 
acres  of  land  in  Buckingham,  near  the 
head  of  Appomatox,  do  not  confine  the 
devise  to  an  estate,  which  Peterfield  Tur- 
pin  had  in  the  lands  at  one  time,  more 
than  to  the  estate  which  he  should  have 
in  them  at  another  time.  indeed,  the 
terms,  i  give,  although  they  purpoftan  im- 
mediate alienation  of  the  thing  given, 
140  are,  when  used  *in  a  testament,  from 
the  nature  of  that  act,  no  more  than 
a  declaration  of  a  testators  will,  that  the 
legatary,  at  a  future  day,  shall  have  the 
thing  said  to  be  given  to  him,  and  even 
that  not  certainly,  but  subject  to  a  change 
of  will,  which  may  appear  by  revocation, 
ademption,  translation,  &c.  so  that  the 
terms,  i  give  in  a  testament,  are  under- 
stood more  properly  of  a  future,  than  of  a 
present  time,  and  the  testator,  having  a 
power  to  devise,  and  no  doubt,  expecting 
to  own,  a  future  estate  in  these  lands,  and 
willing  in  every  event  that  his  brother 
Horatio  should  succede  to  them,  and  not 
having  altered  that  will,  the  law,  which 
favours  acts  authorised  by  itself,  as  testa- 
ments are,  will  suppose  the  testator  to  have 
exercised  his  power  to  devise  a  future 
estate,  and  accordingly  approve  that  expo- 
sition of  the  devise  by  which  it  will  be 
valid ;  that  is  in  the  same  sense  as  if  the 
testator  had  used  these  words:  i  give  to 
Horatio  Turpin  the  land  &c.  if  i  have  them 
at  the  time  of  my  death,  and  do  not  alter 
my  will. 

Whether  the  defendent  Horatio  hath  a 
title  also  to  the  slaves  bequeathed  to  him 
by  the  same  paragraph  in  the  testament? 
would  not  be  a  different  question  from  that 
already  discussed,  if  the  statute  be  supposed 
to  have  designed  to  comprehend  slaves, 
which  in  some  instances  are  an  hereditary 
kind  of  property,  in  the  term,  heredita- 
ments, used  in  the  statute  to  designate  one 
of  the  subjects  of  devises  which  it  au- 
thorizes. 

But  this  statute  is  supposed  not  to  have 
comprehended  slaves;  because  that  kind 
of  property  was  bequeath  able  by  the  com- 
mon law,  which  lands  are  said  not  to  have 
been ;  and  because,  as  the  law  is  now,  and 
always  hath  been,  a  bequest  of  slaves 
transfers  the  property  of  them  in  the  same 
manner  as  if  they  were  chatels. 

Then  let  the  bequest  of  the  ten  slaves 
here  be  considered  independently  of  the  act 
of  1785,  and  as  a  bequest  of  chatels. 

A  man  bequeaths  slaves  by  their  names, 
which  at  the  time  of  making  the  testament 
were  not  his  property,  but  afterwards  be- 
came his  property;  whether  hath  the  lega- 
t  .iry  a  right  to  the  slaves? 


Swinburne  (part  III.  {  VI.  no.  17.)  hath 
stated  this  case,  without  any  important 
variation,  propounding  the  same  question, 
in  considering  it,  he  observes  that,  by  the 
civil  law,  the  thing  bequeathed  is  not  due 
to  the  legatary,  but  in  some  few  cases,  he 
adds,  by  the  laws  of  this  realm  (England) 
it  seemeth  that  we  are  to  distinguish 
whether  some  special  thing  be  devised  or 
not.  for  if  a  special  or  certain  things  be 
devised,  as  if  the  testator  do  bequeath  the 
manor  of  Dale,  then  tho  the  testator 
had  no  such  manor,  when  the  will  was 
made,  yet  by  the  purchase  made 
141  ''^afterwards,  the  testator  is  presumed 
to  have  had  this  meaning  from  the 
beginning,  to  purchase  the  same  for  the 
benefit  of  the  legatary :  and  so  the  devise 
is  good,  but  if  the  legacy  be  not  special, 
but  general,  as  if  the  testator  do  bequeath 
all  his  lands,  then  the  testator  having 
some  lands  at  the  time  of  making  the  testa- 
ment, and  purchasing  other  lands  after- 
wards, those  lands  purchased  after  making 
the   testament    shall  not  pass. 

This  writer  quoted,  for  the  civil  law,  what 
is  called  the  regula  catoniana,  and  for  the 
english  law,  the  case  between  Brett  and 
Rigden,  in  Plowdens commentaries;  neither 
of  which  is  satisfactory,  as  to  this  ques- 
tion. 

The  regula  catoniana,  which  occurs  in 
Dig.  lib.  XXXIV.  tit.  VII.  is  this:  quod 
si  testament i  facti  tempore  decessit  testator, 
inutile  foret:  id  legatum,  quandoc  unque 
decesserit,  non  valet,  this  rule,  in  several 
instances  there  mentioned,  is  said  to  be 
false,  it  is  true,  without  doubt,  in  other 
instances:  e.  g.  if  one,  before  he  is  the 
proper  age,  if  one,  non  compos  mentis,  if  a 
married  woman,  making  a  testament,  and 
surviving  the  inability  to  perform  such  an 
act,  die  without  a  republication,  the  testa- 
ment is  void  no  less  than  it  would  have 
been  void  if  the  inability  had  not  ceased, 
before  the  death  happened,  but  it  seems 
an  improper  canon  in  many  cases  to  which 
it  may  be  extended,  and  perhaps  is  true 
only  where  the  vice  in  the  original  consti- 
tution of  the  testament  is  defect  of  age, 
understanding,  or  freedom  of  will,  in  the 
testator. 

The  quotation  from  Plowdens  commen- 
taries is  apposite  to  the  principal  case,  and 
a  rational  opinion,  but  is  not  of  decisive 
authority,  because  the  example  is  a  devise 
of  lands,  and  because  it  is  an  opinion  only 
of  Serjeant  Lovelese,  and  denied  to  be  law 
by  the  chief  justice  Holt  and  Trevor,  in 
their  arguments  of  the  case  on  Bocken- 
hams  will. 

Chief  justice  Holt,  in  his  argument,  on 
that  occasion,  mentions  two  cases,  one  in 
Goldesborough  93,  and  the  other  in  March 
137,  which  may  seem,  at  first  view,  not  un- 
like this;  but,  upon  consideration,  they  are 
thought  to  differ  from  it  so  as  not  to  be  ap- 
plicable, in  the  former  case,  the  surrender 
of  the  lease  was  an  ademption  of  the  leg- 
acy;  and  in  the  latter  case,  if  the  executor 
did  not  assent  to  the  legacy  before  the  death 
of    the   legatary,    who  bequeathed  the  sub- 
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ject  of  it,  and  whether  he  did  assent  or  not 
doth  not  appear,  the  case  cannot  be  com- 
pared with  the  principal  case. 

In  this  disquisition,  any  case  adjudged, 
which  is  a  direct  authority,  not  being  re- 
membered, we  must  have  recourse  to  some 
other  topics. 

If  a  bequest,  like  a  gift  among  the 
142     living,  were  a  present   alienation  *or 
j  conveyance  of  a   right   in    the   thing 

!  said  to  be  given,  the  objection  to  the  valid- 
ity of  this  bequest  must  prevale,  for  the 
transition  of  a  right,  which  doth  not  exist, 
or,  rather  before  it  exists,  is    preposterous. 

But  a  bequest  is  not  a  present  aliena- 
tion ;  the  testator  doth  not  intend  nor  doth 
the  law  declare  it  to  be  so.  it  is  no  more 
than  the  appointment  of  him  whom  the 
testator  wishes  to  succeed  him  after  his 
death  in  the  ownership  of  the  thing  said  to 
be  bequeathed  and  why  such  an  appoint- 
ment should  not  be  fulfilled,  if  the  testator 
at  his  death,  before  which  it  is  not  intended 
to  be  effectual,  have  the  thing,  no  good 
reason  hath  yet  been,  nor,  as  is  believed, 
can  be  assigned. 

On  the  contrary,  by  the  roman  civil  law, 
which  is  ordinarily  thought  a  reasonable 
rale  of  decision,  the  bequest  of  that  which 
the  testator  never  had  is  valid  in  many 
cases,  and  in  some  cases,  whether  he  knew 
or  did  not  know  the  thing  to  be  the  property 
of  another ;  so  that  the  executor  was  bound 
to  purchase  it  for  the  legatary,  or  pay  the 
value  of  it  to  him  out  of  the  testators 
estate,  this  is  manifest  by  the  institutes 
and  Code  in  the  places  before  mentioned, 
and  that  this  particular  doctrine  is  still 
approved  in  those  countries  where  that  law 
has  been  generally  adopted,  appears  by  the 
Code  de  I'Humanite,  in  the  word  LKGS, 
if,  to  Aistain  such  an  appointment,  where 
the  testator  never  owned  the  thing,  be  rea- 
sonable, to  sustain  it,  if  he  do  own  the 
thing  at  the  time  of  his  death,  when  the 
succession  is  to  take  effect,  can  not  be 
less  reasonable,  all  other  circumstances  re- 
maining the  same. 

And  the  appointment  seems  authorized 
by  deductions  from  legal  principles,  noth- 
ing is  pretended  to  invalidate  this  bequest, 
but  that  the  testator,  when  he  made  it, 
did  not  own  the  slaves  said  to  be  given,  al- 
though when  he  died,  he  did  own  them. 
but«  if  the  proposition  that  the  testator 
mast  own  the  thing  at  the  time  of  be- 
queathing it  were  true,  which  is  not  ad- 
mitted, because  it  is  thought  not  possible 
to  be  proved,  the  testator  in  this  case  is 
affirmed  to  have  bequeathed  the  slaves  at 
the  time  when  he  owned  them,  that  is,  to 
have  bequeathed  them  when  his  father 
died;  for,  the  testament  not  having  been 
revoked,  the  law  supposed  the  benevolence 
of  the  testator  towards  the  legatary  to 
have  continued,  this  is  assumed*  as  a 
proposition  incontrovertible.  now,  the 
continuance  of  Peterfield  Turpins  desire, 
when  he  became  owner  of  the  slaves,  that, 
after  his  death,  his  brother  Horatio   should 


have  them,  is  by  operation  of  law,  a  repe- 
tition or  republication  of  the  bequest  at  that 
time,  because  it  hath  the  same  effect;  for 
a  republication  is  no  more  than  an  evi- 
dence that  the  testators  desire  con- 
143  tinues ;  *and  if  the  law  supposes  it 
to  continue,  the  republication  is  un- 
necessary, if  indeed  a  man  who  had  lands 
at  the  time  of  making  his  testatment, 
devise  his  lands,  by  a  general  description, 
and  afterwards  purchase  other  lands,  a 
republication  might  perhaps  be  necessary, 
to  transfer  the  after  purchased  lands,  if 
necessary  in  any  case.  Holt,  in  his  argu- 
ment of  the  case  on  Bockenhams  will,  calls 
the  notion,  stated  in  the  preceding  part  of 
this  section,  to  wit,  that  the  testator,  eo 
instanti  that  he  becomes  owner  of  the  thing 
devised,  may  be  supposed  to  make  his  will, 
absurd  and  repugnant,  but  it  is  denied  to 
be  absurd  and  repugnant,  and  seems  dic- 
tated by  the  spirit  of  the  law,  which  doth 
not  appoint  a  successor,  unless  the  deceased 
owner  hath  omitted  an  appointment,  and 
will  always,  if  it  can,  establish  the  right 
of  the  testamentary  successor. 

The  right  of  Horatio  Turpin  is  thought 
to  be  supported  no  less  by  authorities,  as 
far  as  those  authorities  will  apply,  than 
by  the  principles  of  law  and  reason. 

By  a  bequest  of  chatels  generaly,  those 
which  are  acquired  after  the  testament  was 
made,  have  been  frequently  adjudged,  and 
are  universaly  admitted,  to  be  transfered 
to  the  legatary,  so  that  if  Peterfield  Turpin, 
who  bequeathed  some  slaves  to  several  of 
his  relations,  had  bequeathed  the  residue  of 
the  slaves,  without  naming  them,  to  his 
brother  Horatio,  he  would  have  been  inti- 
tled  to  these  ten  confessedly :  but  they  who 
confess  this  deny  him  to  be  intitled  to  them 
in  this  case,  where  they  are  bequeathed  to 
him  by  their  names. 

This  distinction,  between  a  general  and 
specific  bequest,  seems  thus  founded :  its 
favourers  say,  the  law  allows  a  power  to 
bequeath  future  acquisitions  of  chatels,  by 
general  descriptions,  to  prevent  the  incon- 
venience of  making  a  testament,  which 
otherwise  might  be  necessary,  every  time 
changes,  frequent  in  that  kind  of  property, 
happen,  whereas  there  is  not  the  like  rea- 
son to  allow  that  power  in  the  case  of  a 
specific  bequest,  but,  if  the  opinion  before 
explanedf.be  correct,  the  distinction  doth 
not  exist ;  the  power  of  the  testator  is  the 
same  in  both  cases;  and  the  times  when 
the  bequest  of  chatels  generaly,  and  the 
bequest  of  a  specific  thing,  shall  begin  to 
operate  upon  the  after  acquired  property, 
are  the  same ;  and  those  times  are  when 
he  becomes  owner  of.  the  things;  although 
neither  bequest  is  an  act  so  complete  as 
to  transfer  the  property  before  his  death. 

Dismiss  the  bill. 

The  plaintiff  appeal.     [See  it,  1  Wash. 

75.— Ed.] 
The  decree  was  aflBrmed. 
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*B  BTWKBN 
ALEXANDER  "LOW'S,,  plaintiff , 

AND 

CARTER  BRAXTON  and  Thomas  Ham, 
de/endents* 

March,  1792. 

I.  Purchase  of  London  Ejt«te— Notice  of  Rights  of 
Third  Person— Effect— Case  at  Bar.— ^.  parchased 
of  H.  a  London  estate:  thereby  hindering  L.  from 
enjoyinflr  a  rlffht  and  exercislnv  a  lawful  power 
derived  to  him  from  an  agreement  and  letter  of 
Attorney  from  B.  to  L.  If  //.  had  notice  thereof, 
before  bis  purchase  was  complete  and  before  pay- 
ment of  the  purchase  money,  he  is  liable  to  L,  for 
damages  in  an  action  at  law.— j^.  not  beinff  able, 
by  decree  of  any  Court  here,  to  subject  the  estate 
which  lieth  in  Great  Britain;  nor  ought  L.  to  be 
compelled  to  resort  for  redress  to  any  Court  of 
Great  Britain,  where,  if  H.  be  so  liable,  the  rem- 
edy is  no  more  proper  than  here;  and  he  miflrht  be 
disappointed  of  his  remedy  asrainst  the  land  by  a 
sale  thereof  to  a  purchaser  without  notice  of  his 
claim. 

3.  Same— 3ame— Equitable  Relief. -Equity  will  also 
ffrant  him  relief  in  a  suit  for  discovery  whether 
//.  had  such  notice,  and  thousrh  //.'«  answer  deny 
such  notice,  the  bill  is  still  sustaiuable  in  order 
that  plaintiff  may  endeavor  to  prove  the  purchase 
such  an  one  as  ought  not  to  avail  him  who  pleaded 
it. 

UPON  one  question  in  this  cause,  the 
court,  on  the  19  day  of  march,  1792,  de- 
livered this 

OPINION : 

That,  if  the  defendent  Thomas  Ham  had 
notice  of  the  agreement  between  the  other 
defendent.  Carter  Braxton,  and  the  plain- 
tiff of  the  28  day  of  June,  1783,  and  the 
letter  of  attorney,  of  the  first  day  of  July 
thence  next  following,  given  by  the  former 
of  those  parties  to  the  later,  before  the 
defendent  Thomas  Hams  purchase  of  the 
London  estate,  mentioned  in  those  exhib- 
its, from  the  other  defendent  was  com- 
plete, and  before  payment  of  the  purchase 
money,  the  plaintiff,  who,  by  decree  of  any 
court  in  this  commonwealth,  cannot  sub- 
ject the  estate,  because  it  lieth  in  Great 
Britain,  to  his  demand,  ought  to  recover 
satisfaction  for  the  damage  which  he  hath 
sustained,  if  indeed  he  hath  sustained 
damage,  by  the  purchase;  that  by  this  in- 
termission of  the  defendent  Thomas  Ham, 
if  he  had  such  notice,  the  plaintiff  was  in- 
jured, being  hindered  from  enjoyment  of  a 
right,  and  from  exercise  of  a  lawful  power, 
derived  to  him  by  that  agreement  and  let- 
ter of  attorney ;  that,  for  redress  of  such 
an  injury,  he  ought  not  to  be  compeled  to 
resort  to  a  court  of  Great-britain,  where,  if 
the    opinion    that    the    defendent  Thomas 

Hams  intromission  was  injurious  be 
145      correct,    the     remedy    is    *not    more 

proper  than  here,  and  where,  in  one 
event,  which  may  indeed  not  have  hap- 
pened in  this  case,  but  which  may  happen  in 
a  similar  case,  he  might  be  disappointed 
of   his  remedy  against   the  land,   by  a  sale 


thereof  to  one  who  had  not  notice  of  the 
plaintiffs  clame;  but  that  for  such  an  in- 
jury an  action  at  common  law  to  recover 
satisfaction  in  damages  is  maintainable ; 
and  that  the  plaintiff  may  now  procede  to 
obtain  that  satisfaction  in  this  court,  where 
the  suit  originated  properly  for  discovering 
a  necessary  fact  which  he  suggested  his 
inability  to  prove:  for  although  the  bill 
was  partly  for  discovering  that  fact  by 
the  defendent  Thomas  Ham,  namely,  his 
notice  of  the  agreement  before  his  pur- 
chase, and  although  by  his  answer  he 
denied  the  notice  to  have  been  prior  to  his 
purchase,  the  bill  is  supposed  to  be  sus- 
tainable afterwards,  in  order  that  the  op- 
posite party  might  endeavour  to  prove  the 
purchase  to  have  been  such  an  one  as  ought 
not  to  avail  him,  who  pleaded  it. 


*See  Love  v.  Braxton.  5  Call  537. 


Between 
ISAAC  WILLIAMS  and  Joseph  Tomlinson. 
plaintiffs, 

AND 

JOHN  JEREMIAH  JACOB  and  Mary,  his 
Wife,  and  David  Jones,  de/endents. 

May,  1792. 
I.  Land— Settlesient— Survey— Prtorlty.  —  Priority  of 

claim  to  land,  by  virtue  of  settlement,  airain  sus- 
tained by  the  Chancellor,  and  aiain  denied  by 
the  Court  of  Appeals.    His  remarks  thereon. 

3.  Same— Sane— Same— Case  at  Bar— The  plaintiffs 
had  prior  claim  by  settlement,  and  one  of  them 
by  sentence  of  the  Commissioners.  The  other  had 
entered  a  caveat^  which  was  dismissed  for  want  of 
witnesses.  Defendants  obtained  grants  for  same 
land;  and  the  plaintiffs  afterwards  also  obtained 
flrrants:  and  filed  a  bill  to  remove  the  impediment 
to  their  title.  The  H.  C.  C.  decreed  in  favor  of 
plaintiffs.  But  Held  unanimously  by  Court  of 
Appeals,  that  settlement  g-ave  no  riffht  to  lands. 
In  law  or  equity,  before  the  act  of  1779.  and  was 
then  to  operate  upon  mere  waste  land,— not  to 
defeat  any  claim  to  lands  under  surveys  estab- 
lished by  that  Act. 

3.  evidence— Depositions— Lite  Pendente  Purchaser.— 
By  Chancellor.  Depositions  may  be  read  against 
a  lite  pendente  purchaser,  thouffh  they  were  taken 
when  he  was  not  a  party  to  the  suit.  Court  of  Ap- 
pecUa  rejected  said  depositions:  because  he  was 
not  a  party  to  the  suit:  but  say,  that  had  he  been 
a  pendente  lite  purchaser,  they  miirht  perhaps, 
have  been  read.    See  1  Wash.  281. 

THE  plaintiffs,  in  right  of  settlement, 
clamed  the  land  in   controversy,    lying*    in 

the  county  Ohio. 
146  *They  stated  in  their  bill  that  they 
had  located  on  this  land  a  military 
warrant,  no  proof  of  the  warrant  and 
entry  with  the  surveyor  for  the  purpose  of 
locating  it  appeareth ;  but  the  grants  to 
them,  hereinafter  mentioned,  are  proof  of 
this  warrant  or  of  some  other  legal  war- 
rant, because,  otherwise,  those  grants  could 
not  regularly  have  issued. 

David  Rogers,  in  1775,  located  a  military 
warrant  partly  on  the  lands  clamed  by  the 
plaintiffs,  and  at  that  time  in  their  pos- 
session, and  partly  on  land  then  clamed  by 
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the  defendent  David  Jones,  in  right  of 
settlement,  or  in  character  of  agent  for 
the  indiana  company,  and  procured  a  sur- 
vey of  them,  with  other  lands  adjacent, 
the  sum  of  all  which  quantities  was  1193 
acres,  to  be  made  and  certified  by  the 
proper  officer. 

The  plaintiffs  exhibited  their  clames  be- 
fore the  special  court  of  commissioners, 
constituted  by  statute  of  may  session,  1779, 
who,  on  the  19  day  of  february  following, 
affirmed  the  right  of  the  plaintiff  Joseph 
Tomlinson  ;  but  do  not  appear  to  have  given 
sentence  on  the  clameof  the  other  plaintiff, 
they  postponed  it  at  their  first  meeting,  as 
he  suggested,  because  the  defendent  Mary, 
who  clamed  the  land  in  controversy  by  de- 
vise in  the  testament  of  David  Rogers  then 
dead,  did  not  attend,  and  they  declined  any 
further  consideration  of  it,  at  a  subsequent 
meeting,  because  they  thought  the  matter 
transferred  to  another  tribunal  by  the 
caveat  after  mentioned,  but  these  proceed- 
ings before  the  court  of  commissioners 
seem  unimportant,  unless  it  be  to  shew 
that  the  plaintiffs  persisted  in  endeavoring 
to  assert  the  rights  which  they    clamed. 

The  plaintiff  Joseph  Tomlinson,  however, 
is  supposed  to  have  believed  his  right  se- 
cured by  the  adjudication  in  affirmance  of 
it  by  the  court  of  commissioners;  for  he 
did  not  unite  with  the  other  plaintiff  in  a 
caveat  which  he  entered  against  emanation 
of  a  g^ant  upon  the  survey  made  for  David 
Rogers. 

The  plaintiff  Isaac  Williams  stated,  that 
connsil  was  retained  and  instructed  to 
prosecute  the  caveat ;  hut  that  subpoenas, 
which  were  sent  by  the  council,  for  sum- 
monning  witnesses  to  support  objections 
against  the  grant,  not  having  come  to  him 
in  due  time,  which  is  supposed  to  have 
happened  from  the  distance  between  Ohio, 
the  place  of  his  residence,  and  Richmond, 
where  the  counsil  resided,  the  caveat  was 
dismissed. 

After  dismission  of  the  caveat,  a  grant 
to  the  defendents  John  Jeremiah  Jacob 
and  Mary  his  wife  of  the  land  surveyed  for 
David  Rogers,  dated  the  first  day  of  april, 
1784,  passed  the  seal. 

The  plaintiffs  obtained  grants  also  of  the 
lands  which  they  clamed,  but  the  operation 
of  .  those  grants,  as  conveyances  of  legal 
titles,  the  dates  of  them  being,  one 
147  in  1785,  and  two  others  *in  1787,  was 
hindered  by  the  anterior  grant  to  John 
Jeremiah  Jacob  and  Mary    his  wife. 

To  remove  this  impediment  to  the  benefit 
of  their  grants  the  plaintiff^  filed  their  bill 
in  the  high  court  of  chancery  praying  that 
those  defendents  might  be  decreed  to  con- 
vey to  the  plaintiffs  so  much  as  they  claimed 
of  the  lands  granted  to  the  representatives 
of  David  Rogers. 

The  defendents  John  Jeremiah  Jacob  and 
Mary  his  wife,  by  their  answer  insisting 
that  David  Rogers  bad  the  right,  by  set- 
tlement, prior  to  the  settlements,  in  virtue 
of  which  the  plaintiffs  clamed,  said  they 
bad  sold  their  right  to  David  Jones,  and 
required  that  he  should  be  cited  to  defend 
it. 


Before  this  answer,  to  which  oath  was 
made  in  november,  1789,  was  filed,  David 
Jones  was  no  party  to  the  suit,  and  for 
some  time  instead  of  claiming  any  title 
derived  from  the  representatives  of  David 
Rogers,  had  confederated  with  the  plain- 
tiffs in  opposition  to  that  title,  which  was 
adverse  to  his  own  right  by  settlement,  or 
derived  from  the  indiana  company,  stated 
before,  but  his  purchase  of  that  title  since 
from  the  other  defendents  did  neither  viti- 
ate his  present  right,  because  he  was  not 
bound,  by  any  general  praecept  of  justice, 
or  by  a  particular  compact,  to  admit  the 
plaintiffs  to  participation  of  the  benefits  of 
the  purchase,  nor  render  his  title  to  the  lit- 
igated lands  better  than  the  title  of  those 
from  whom  he  purchased,  because  he  had 
notice  of  the  clames  which  the  plaintiffs  at 
that  time  were  endeavouring  to  assert,  and 
never  had  abandoned. 

The  plaintiffs  apprised  of  the  purchase 
by  David  Jones,  finding  that  thereby,  *rom 
a  syntagonist  with  them,  he  was  become 
the  only  party  against  whom  they  must 
finaly  have  redress,  and  whose  changes 
of  sides,  they  seem  improperly  to  have 
thought  a  perfidious  tergiversation,  filed  a 
bill  against  him.  if  he  were  a  lite  pendente 
purchaser,  this  bill  was  unnecessary,  be- 
cause, without  being  made  a  party,  he 
would  have  been  made  subject  to  a  decree 
against  the  other  defendents. 

Great  part  of  the  answer  to  this  bill  by 
the  defendent  David  Jones  is  the  history  of 
his  procedings  in  the  character  of  agent 
for  the  indiana  company,  which  is  unim- 
portant; for  he  did  not  state  that  he  derived 
his  title  from  the  company,  nor  explane 
what  their  title  was.  in  the  remaining 
part  of  the  answer  he  chiefly  relied  upon 
the  priority  of  settlement  by  men  from 
whom  David  Rogers  claimed. 

By  the  examinations  of  witnesses  which, 
although  taken  before  David  Jones  was 
made  a  defendent,  might  regularly 
148  be  ''^read  against  him;  if  he  were,  as 
he  is  presumed  (a)  to  have  been,  a 
lite  pendente  purchaser,  the  priority  of 
settlement  by  men  whose  titles  the  plain- 
tiffs have  appeared  to  the  court  of  equity, 
at  the  hearing  in  may,    1792,   to  be  proven. 

If  that  fact  had  not  been  proven,  and  if 
the  evidence  of  priority  had  seemed  other- 
wise equilibrious,  which  was  thought  to  be 
more  than  the  defendents  could  plausibly 
allege,  the  court  allowed  actual  possession 
of  the  plaintiffs,  at  the  time  of  location 
by  David  Rogers  of  his  warrant,  to  pre- 
ponderate, and  presumed,  in  conforming 
with  the  maxim  in  aequali  jure  potior  est 
conditio  possidentis,  the  right  by  settle- 
ment to  be  in  the  plaintiffs. 

Upon  this  proof  or  presumption :  whether 
the  owner  of  a  military  warrant  could  law- 
fully locate  the  warrant  upon  land  in   pos- 


(a)  Presumed,  because,  1,  he  doth  not  shew  when 
he  became  a  purchaser,  nor  even  alle^re  the  pur- 
chase to  have  been  prior  to  the  institution  of  the 
plaintiffs  demand  by  tiMvm  their  orig-inal  bill,  and, 
2.  he  was  confessedly  for  some  time  a  confederate 
with  them  in  opposing  the  title  of  David  Roarers.— 
Note  in  edition  of  1795. 
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seaaion  of  another  who  had  aettled  upon  it 
before  the  year  1779,  and  deprived  him 
thereof?  was  the  question,  which  the  H. 
C.  C.  determined  on  the  side  of  the  settler, 
for  reasons  stated  in  the  case  between 
Maze  and  Hamiltons,  decreeing  accord- 
ingly. 

The  court  of  appeals,  in  november,  1793, 
reversed  the  decree,  (b)  first,  because  the 
examinations  of  witnesses,  on  behalf  of 
the  plaintiffs,  to  prove  the  priority  of  their 
settlements,  ought  not  to  have  been  read 
against  the  defendent  David  Jones,  who 
was  not  a  party  at  the  time  the  examina- 
tions were  taken ;  and  secondly,  that  court 
were  of  opinion  unanimously,  that  a  settle- 
ment gave  no  right  to  lands,  in  law  or 
equity  before  the  act  of  1799,  and  was  then 
to  operate  upon  mere  waste  land,  not  to  de- 
feat any  clame  of  a  citizen  to  lands  under 
surveys  established  by  that  act.* 

REMARKS. 

1.  Upon  the  rejection  of  the  examina- 
tions. 

1.  The  court  of  appeals,  in  delivering 
their  opinion,  stated  that  the  plaintiffs  re< 

plied  to  the  answer  of  the  defendents 
149      John  *Jeremiah  Jacob  and    Mary  his 

wife,  took  out  commissions,  and  ex 
amined  the  witnesses  on  notice  to  Jacob  and 
wife;  insinuating,  that  after  that  answer, 
disclosing  the  purchase  by  Jones,  the  wit- 
nesses were  examined,  but  the  transcript, 
then  before  that  court,  shews  the  witnesses, 
to  prove  the  priority  of  settlement  on  behalf 
of  the  plaintiffs,  to  have  been  examined 
before  those  defendents  had  sworn  to  their 
answer,  and  before  David  Jones  was 
forma ly  made  a  party. 

2.  When  no  exception  to  reading  examina- 
tions  appeareth  to  have  been  taken,  at  the 
hearing,  before  the  inferior  court,  the 
superior  court,  upon  an  appeal,  may  prop- 
erly, as  is  conceived,  presume  the  reading 
of  the  examinations  to  have  been  unexcep- 
tionable. 

3.  Perhaps  the  examinations  ought  not  to 
have  been  rejected,  if  the  exception  had 
been  taken  before  the  inferior  court:  for  if 
the  defendent  David  Jones  were  a  lite 
pendente  purchaser,  the  examinations,  un- 
questionably, might  be  regularly  read 
against  him. 

4.  If  he  do  no't  appear  to  have  been  a  lite 
pendente  purchaser,  there  being  good  rea- 
son to  presume  him  to  have  been  such  a 
purchaser  in  this  case,  ought  the  decree, 
on  the  ground  of  examinations  having 
been  improperly  read  against  the  defend- 
ent David  Jones,  to  have  been  reversed 
against  the  defendent  John  Jeremiah  Jacob 


(b)  The  decree  of  reversal  doth  not  explane  the 
reasons  of  it:  but  that  they  are  here  truly  stated 
unquestionable  authority  can  be  produced  to  shew.* 
—Note  In  edition  of  1795. 

(♦The  appeal  is  reported  in  1  Wash.  230;  and  de- 
cides, that  a  rifrht  by  settlement  in  the  crown  lands, 
could  not  be  acquired  until  the  act  of  1779;  and  this 
act  only  Grimes  to  settlers  a  preference  in  lands  at 
that  time  waste  and  unappropriated,  and  which  had 
not  before  that  time  been  located  under  warrants. 
See  Maze  and  Hamilton  and  Reid  v.  Burnsides,  in 
this  volume.— Ed.]— Note  in  edition  of  1862. 


and  Mary  his  wife?  and  ought  the  reversal 
and  dismission  of  the  bill,  upon  the  same 
ground,  to  have  been  absolute,  as  to  the 
defendent  David  Jones?  ought  not  the 
dismission  to  have  been  without  prejudice? 
in  which  case  the  plaintiffs  might  have 
carried  their  decree  against  Jacob  and  his 
wife  into  execution,  even  against  the  de- 
fendent David  Jones,  unless  be  shewed 
himself  not  to  have  been  a  lite  pendente 
purchaser. 

5.  The  possession  of  the  plaintiffs,  at 
the  time  of  the  survey  by  David  Rogers,  a 
fact  admitted,  is  sufficient  presumptive 
proof,  as  hath  been  observed,  of  a  prior  set- 
tlement by  them,  until  the  contrary  be 
proved  by  the  other  party,  which  is  not 
pretended  to  have  been  done. 

But  if  proofs  of  prior  settlements  by  the 
plaintiffs  were  incontestable,  tfiey  would 
not  avale:  for 

II.  That  court  have  resolved,  that  a  settle- 
ment gave  no  right  in  law  or  equity  before 
1779.  upon  which  to  the  remarks  made  In 
the  case  between  Maze  and  Hamiltons  shall 
be  here  added  only,  that  the  right  by  set- 
tlement, which  the  general  assembly  sol- 
emnly adopted,  dignifying  it  with  the 
emphatical  appellation  of  property,  now 
appeareth  to  have  been  a  property  from 
which  any  man,  with  a  military  warrant, 
might  extrude  the  proprietor ;  and  that  the 
military  man,  with  his  warrant,  was 
150  a  more  terrific  ^invader  than  a  com- 
pany, with  their  order  for  council ;  for 
the  latter  were  obliged  to  let  the  settler 
keep  the  land  upon  payment  of  a  certain 
price;  but  the  military  man  plundered, 
without  permitting  the  settler  to  ransome; 
who,  in  the  anguish  of  soul,  felt  by  one 
forced  to  yield  up  that,  which  toil  expense 
and  danger  in  the  acquirement,  ameliora- 
tion and  preservation  had  endeared  to  him, 
could  only  bewail  his  misfortune  in  some 
such  terms  perhaps  as — dulcia  linqnimus 
arva,  and  mutter  to  himself 

Impius  haec  tam  culta  novalia  miles 
habebit? 


Between 
JAMES  BURNSIDES.  plaintiff, 

AND 

ANDREW     REID,     Samuel    Culbertson, 
Thomas  Walker,  defendents,  and 
Between 

ANDREW  REID,  attorney  in  fact  and  as- 
signee of  Samuel  Culbertson,  plaintiff", 

AND 

JAMES  BURNSIDES,  defendent 

I.  The  Chancellor  sffain  Reversed. -The  Chancellor. 
supix>sin?  that  he  is  following:  their  opinion,  a^ain 
reversed  by  the  Court  of  Appeals:  His  remarks 
thereon. 

>.  Land— Settlement— 5arvey— Priority— Case  at  Bar. 
—R.  represented  the  riflrht  by  prior  settlement,  and 
claimed  pre-emption.  JB. /represented  the  claim 
by  survey;  part  of  the  land  havinv  been  surveyed 
In  1776.  R.  entered  a  caveat,  and  the  General 
Court  decided  in  favor  of  i?.,— thereby  overrullDfir 
the  Commissioners.    B.  flled  his  bill  for  an  injonc- 
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tion:  and  before  the  defendents  had  answered  it, 
he  procured,  in  178A.  a  survey  and  grant  embrac- 
ia?  the  land  in  controversy.  J?,  filed  his  bill  to 
vacate  them.  The  H.  C.  C,  in  supposed  conffrulty 
with  the  opinions  of  the  Court  of  Appeals,  in  the 
cases  Bugra.  and  between  the  Loyal  and  Oreen- 
brier  Companie*,  decreed  as  to  the  pre-emption 
in  favor  of  B. 
3.  Sum  —  Smmt — Sane — Cue  DlstlnrnUhed.  —  Re- 
renal  by  Court  of  Appeals:— this  case  distin-- 
firuished  from  Maze  and  Hamilton;  differently,  by 
Cbancellor  and  by  the  Court  of  Appeals.  2  Wash. 
43. 

THE  subject  of  controversy  in  these 
causes,  between  James  Btimsides,  and  An- 
drew Reid,  on  behalf  of  Samuel  Culbertson, 
was  four  hundred  acres  of  land,  called 
Cnlbertsons  bottom,  clamed  in  right  of  set- 
tlement, with  six  hundred  acres  of  the 
land  adjacent,  clamed  in  right  of  preemp- 
tion. 

Andrew  Culbertson  had  made  a  set- 
151     tlement  on  the  land   called  *his    bot- 
tom,   in  1753 ;  left  it   through  fear  of 
the  Indians;  and  afterwards  sold  it  to  Sam- 
uel Culbertson. 

During  several  years  afterwards,  that 
part  of  the  country  was  infested  by  the 
enemy,  so  that  the  place  appeared  to  be  de- 
serted by  the  Culbertsons,  although  they 
seem  to  have  done  every  thing,  which  they 
could  do  safely,  to  prevent  the  belief  of  an 
intended  dereliction. 

There  removal  however  having  been  to  a 
^eat  distance,  before  Samuel  Culbertson 
could  assert  his  title  conveniently,  other 
men  claimed  the  land  which  had  been  set- 
tled, all  whose  pretentions  at  length  con- 
centered in  Thomas  Farley  or  Farlow,  who 
paid  for  it  the  purchase  money  demanded 
by  some  men,  called  the  loyal  company,  to 
whom  the  governor  in  council  had  granted 
leave  to  appropriate  an  enormous  territory, 
including  within  its  limits,  if  it  can  be 
said  to  have  limits,  this  parcel. 

In  March,  1775,  Thomas  Farley  procured 
the  land,  which  he  had  thus  bought,  being 
^  acres,  to  be  surveyed,  and  took  a  cer- 
tificate thereof,  in  order  to  obtain  a  grant 
so  soon  as  the  land  office,  then  occluded, 
should  be  opened ;  and  assigned  his  right  to 
J^mes  Bnrnsides. 

In  may,  1779,  Samuel  Culbertson,  by  let- 
ter of  attorney,  impowered  Andrew  Reid  to 
demand,  and  institute  process  for  recover- 
ing possession  of  the  land. 

In  1782,  the  controversy  was  exhibited 
before  the  court  of  commissioners,  a  tribu- 
nal, constituted  by  statute  in  1779,  for 
deciding  cases  between  litigant  settlers, 
by  their  sentence  the  right  of  James  Burn- 
sides  to  four  hundred  acres  of  land,  includ- 
ing the  three  hundred  and  fifty  five,  which 
had  been  surveyed  for  Thomas  Farley,  in 
right  of  settlement,  and  to  six  hundred 
acres  adjacent,  in  right  of  preemption,  was 
sustained. 

Andrew  Reid,  having  entered  a  caveat 
against  emanation  of  a  grant  to  James 
Bnrnsides,  which  otherwise  would  have 
passed   the  sell,  upon  a   certificate  of   the 


adjudication  by  the  commissioners,  pre- 
sented a  petition  to  the  general  court,  stat- 
ing that  unavoidable  accidents  had  disabled 
him  to  produce  before  the  commissioners,  at 
the  time  of  their  session,  testimony,  which 
otherwise  he  could  have  produced,  suffi- 
cient to  support  his  clame,  and  praying 
the  same  to  be  considered,  the  general 
court  allowed  a  hearing,  and  thereupon,  the 
12  day  of  October,  1784,  reversed  the  adjudi- 
cation of  the  commissioners,  and  awarded 
that  a  grant  should  issue  to  Samuel  Culbert- 
son for  the  lands  clamed  both  by  settlement 
and  preemption. 

To  obtain  an  injunction  for  staying  exe- 
cution of  this  judgement  of  the  general 
court,  on  certain  grounds  stated  in  the  bill, 
and  to  compel  the  defendent  Thomas 
152  Walker,  an  agent  for  the  *loyal  com- 
pany, to  yield  his  consent  to  a  grant 
to  James  Burnsides  of  the  land  clamed  by 
him,  were  the  objects  of  the  suit,  in  which 
he  was  plaintiff,  an  injunction,  until  fur- 
ther order,  was  granted,  in  may,  1785. 
the  grounds  stated  in  the  bill  were,  1,  that 
the  right  of  Culbertson,  which  originated 
in  a  settlement,  a  species  of  right  never 
adopted  for  legitime  before  1779,  was  by  the 
statute  of  that  year,  postponed  to  every 
other  right  therein  recognized,  so  that  the 
right  of  Thomas  Farley  now  derived  to 
James  Burnsides,  which  was  by  survey, 
and  established  by  that  act,  although  the 
survey  were  posterior  to  the  settlement, 
must  be  superior  to  the  right  by  settlement, 
and  therefore  ought  to  prevale  against  it. 
(a)  2,  that  the  decree,  as  it  is  called,  of  the 
court  of  appeals,  the  2  day  of  may,  1783,  on 
the  clames  of  Thomas  Walker  and  Thomas 
Nelson,  some  way  or  other,  determined  the 
question  in  this  case  in  favour  of  James 
Burnsides.  (b)  3,  that  James  Burnsides 
had  the  right  even  of  Andrew  Culbertson 
by  purchase  from  one  to  whom  it  had  been 
transfered,  before  the  pretended  sale  to 
Samuel  Culbertson.   (c) 

Before  the  defendents  in  that  suit  had 
answered  the  bill,  James  Burnsides,  hav- 
ing, in  January,  1786,  procured  to  be  made 
a  survey  of  1200  acres  of  land,  including 
the  lands  in  controversy,  and  a  certificate 
thereof,  surreptitiously  obtained  a  grant  to 
himself  of  the  said  lands,  of  which  grant 
a  repeal  is  the  object  of  the  other  suit, 
commenced    against  him  by  Andrew  Reid. 

On  hearing  these  causes  together  the  15 
day  of  may,  1792,  the  opinion  and  decree 
of  the  high  court  of  chancery  were  pro- 
nounced in  these  terms. 

*The  court  is  of  opinion  that  James 
Burnsides,  after  obtaining  an  injunction 
to  stay  execution  of  a  judgment  by  the 
general    court    against    him,    having    pro- 

(a)  The  climax  of  rlsrhts.  here  attributed  to  the 
statute,  seems  to  have  been  fabricated  by  the  com- 
panies of  land  monfirers  who,  not  content  with  the 
extravagant  license  granted  to  them  by  orders  of 
council,  perhaps  as  beneficial  as  if  they  had  been 
boundless,  wished  to  convert  them  into  monopolies. 
—Note  in  edition  of  1795. 

(b)  See  the  case  between  Maze  and  Hamiltons. 
ante  .'il.— Note  in  edition  of  179.5. 

(c)  The  testimony  in  proof  of  this  purchase  is 
Incredible.— Note  in  edition  of  1795. 
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cured  a  survey  to  be  made,  and  a  grant  to 
himself  to  pass  the  seal,  of  land,  to  which 
land  the  title  of  Samuel  Culbertson  was 
asserted  by  that  judgement,  and  which 
according  to  the  judgement  would  have 
been  secured  to  him  by  a  grant,  if  James 
Burnsides  had  not  prevented  it,  was  guilty 
of  a  fraud,  because  the  register  of  the  land 
office,  if  he  had  known  such  a  judgement 
to    have    been    rendered,  by   which  he  was 

ordered  to  issue  a  grant  of  that  land 
153      to  the  said  ^Samuel  Culbertson,  ought 

not  to  have  issued,  and  therefore  prob- 
ably would  not  have  issued,  the  grant  to 
Burnsides.  and  the  court  is  also  of  opinion 
that  Andrew  Reid,  on  whom  the  right  of 
Samuel  Culbertson  hath  devolved,  is  not 
barred  of  relief  against  James  Burnsides, 
by  the  decree  and  order  of  the  court  of  ap- 
peals, on  hearing  the  clames  of  Thomas 
Walker  and  Thomas  Nelson,  not  only  be- 
cause a  clame  under  the  survey  for  Thomas 
Farlow,  which  James  Burnsides  in  his  bill 
suggests  to  be  the  foundation  of  his  title, 
doth  not  appear  to  have  been  established 
by  the  decree  and  order  of  the  court  of  ap- 
peals, and  could  not  be  legally  established, 
so  as  to  bind  the  right  of  any  who  were  not 
parties  in  that  proceeding  but,  because  the 
izrrant  to  James  Burnsides  was  founded,  not 
on  that  survey,  but  on  a  surve5'  certified  to 
have  been  made  for  himself,  in  January, 
1786,  by  virtue  partly  of  an  entry,  on  a 
certificate  from  the  commissioners  for  the 
district  of  Washington  and  Montgomery 
counties,  for  400  acres,  dated  the  10  of 
September  1782,  which  certificate  of  the 
commissioners,  with  their  adjudication  af- 
firming the  right  of  James  Burnsides,  was 
annulled  by  the  general  courts  judgement 
aforementioned,  and  now  the  court  would 
have  pronounced  such  a  decree  as  in  its 
opinion,  if  what  followeth  had  not  hap- 
pened, ought  to  be  made — a  decree  nearly 
like  that  which  was  pronounced  in  the  case 
between  James  Maze,  plaintiff,  and  Andrew 
Hamilton  and  William  Hamilton,  defend- 
ents;  but  that  decree  hath  been  reversed 
by  the  court  of  appeals;  and  this  court, 
from  that  reversal,  supposeth,  perhaps  er- 
roneously, the  opinion  of  that  honorable 
court  to  have  been,  that,  by  the  order  of 
council,  granting  leave  to  the  greenbrier 
company  to  take  up  100000  acres  of  land, 
lying  on  Greenbrier  river,  northwest  and 
west  of  the  Cowpasture  and  Newfoundland, 
all  lands  within  those  limits,  if  they  must 
be  called  limits,  were  appropriated,  so  that 
the  company  or  their  agent  had  power  to 
survey  and  sell  any  parcel,  which  they 
should  chuse,  of  such  land  although  another 
man  had  settled  on  the  parcel  before  the 
surve^'ing  and  selling,  and  although  the  act 
of  general  assembly,  passed  in  the  year 
1779,  had  declared  to  be  just,  that  those 
who  had  settled  on  the  western  waters, 
upon  waste  and  unappropriated  lands, 
for  which  they  had  by  several  causes  been 
prevented  from  suing  out  grants,  under 
such  circumstances,  should  have  some  rea- 
sonable allowance  for  the  charge  and  risque 
they  had  incurred,  and  that  the  property  so 


acquired  should  be  secured  to  them;  the 
honorable  court  seeming  to  have  understood 
that,  by  the  terms  waste  and  unappropriated 
lands,  to  which  no  other  person  hath  aay 
legal  right  or  clame,  the  act  intended  lands 

which  the  company  had  not  chosen  to 
154      survey,  after,  *aswell  as  before,  they 

had  been   settled ;  whereas  some,  who 
have    observed  that   the    surveys  made  by 
orders  of  council   and  confirmed  by  the  act 
are    surveys   of   waste  and  unappropriated 
lands,  likewise,  think  the  application  of  the 
term,  unappropriated,  in  the    case  of  lands 
surveyed    by  orders  of  council  to  lands  not 
settled  before   the  surveys,  would  be  found 
criticism;  especially  the  act  having  digni- 
fied the  settlement  with  the  emphatical  ap- 
pellation of    property,    property    acquired, 
and  acquired  at  large  and  risque,  means  of 
acquirement  generaly^  esteemed  meritorious; 
and    think  the  words  lands,    to    which    no 
other  person  hath  any  legal  right  or  clame, 
more  restrictive  than  the  words  lands  unap- 
propriated,    which    comprehend     lands   to 
which  no  other  person    hath   any    right  or 
clame,    whether    legal    or    equitable;  and 
the  honorable  court  seeming  to  have  under- 
stood that  the  act,  by  the  terms  upon  lands 
surveyed  for  sundry  companies,  &c.,  people 
have  settled,  &c.,  in    the   seventh   section, 
designed    to  include  lands  surveyed  as  well 
after,  as  before,  the   settlements ;    whereas 
some  commentators  conceive  that  the  inter- 
pretation,   which    confineth    the    words  to 
surveys  prior  to  the  settlement,  is   not  in- 
consistent with  the  ru'es  of  grammar,  with 
the    intention    of   the   legislature,    or  with 
the  principles  of  natural  justice,     and  this 
court  supposeth    the  opinion  of  the  honor- 
able court  to  have  been,  that  where  a  settler 
of   land,  surveyed   after   his  settlement  by 
virtue    of    the   companys   order  of  council, 
had  obtained  a  grant  of  the  land,  including 
an   additional  quantity  in  right  of  preemp- 
tion, one  who  was  a  prior  settler,   recover- 
ing the  settlement  from  the  grantee  on  that 
principle,    shall    not    recover    with   it   the 
preemption  land ;  whereas  others  think  that 
he,  who   recovereth    in   right   of   priority, 
ought  to  be  in  the   condition    in    which    he 
would  have  been,  and   consequently   ought 
to  have  the  preemption,  to  which  he  would 
have   been  intitled,  if  the  posterior  settler 
had  not  obtained  the  grant,     and  this  court 
also  supposeth  the  right  of  the  loyal  com- 
pany, under  whom  James  Burnsides  in   the 
principal    case  clameth,   and  the  territorial 
limits    of    whose    order    of  council  are  not 
more   definite  than  those  of  the  other  com- 
pany, to  be  no  less  extensive,  and  not  less 
to  be  prefered  to  the  rights  of  settlers,  than 
the  rights  of  that  other  company;  on  these 
suppositions,  this   court,    in    oMer   to  such 
a  final  decree  as  at  this  time    is  believed  to 
be  congruous  with    the   sentiments   of    the 
court   of    appeals,    doth    direct  (d)  that    a 
survey  be  made  of   the   400  acres   of    land, 
for   the   settlement  by  Andrew  Culbertson, 
which  may  be    laid,  down    as   either   party 


(d)  Conformably  with  the  decree  entered  by  order 
of  the  court  of  appeals  In  the  case  between  Maze 
and  Hamiltons.— Note  in  edition  of  1796. 
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shall  desire,  to  enable  the  court  to 
155  decide  between  *them  on  the  pro- 
priety or  reasonableness  of  the  loca- 
tion ;  that  the  patent  of  James  Burnsides  be 
also  surveyed  and  laid  down,  to  shew  how 
much  it  includeth  of  the  400  acres;  and 
when  this  shall  be  adjusted,  the  court  doth 
adjudge  order  and  decree  that  James  Burn- 
sides  do  convey  to  Andrew  Reid  the  inher- 
itance of  so  much  of  the  400  acres  as  shall 
be  found  to  lie  within  the  bounds  of  the 
said  patent,  with  warranty  against  him- 
self, and  all  claming  under  him,  and  deliver 
possession  thereon  upon  Andrew  Reids 
paying  to  him,  at  the  rate  of  three  pounds 
per  hundred  acres,  for  the  quantity  so  to 
be  conveyed,  that  as  to  those  400  acres  the 
bill  of  James  Burnsides  be  dismissed ;  and, 
as  to  the  residue  of  the  land  contained  in 
the  patent,  that  the  bill  of  Andrew  Reid  be 
dismissed ;  but  Andrew  Reid  is  nevertheless 
to  be  at  liberty  to  precede  to  survey  the  600 
acres  of  land  for  his  preemption,  if  he  can 
find  land  to  satisfy  the  same,  without  in- 
terfering with  the  said  patent,  or  any 
other  prior  clame. ' 

From  this  decree  both  parties  appealed, 
each  from  so  much  of  it  as  partialy  dis- 
missed his  bill. 

On  the  19  day  of  november,  1794,  the 
court  of  appeals  pronounced  their  opinion 
and  decree  in  these  term  :* 

*The  court,  having  maturely  considered 
the  transcript  of  the  record  and  the  argu- 
ments of  the  counsil,  is  of  opinion,  that  the 
said  decree  is  erroneous  in  this,  that,  after 
setting  aside  Burnsides  patent,  for  fraud, 
so  far  as  it  comprehended  the  lands  ad- 
judged by  the  general  court,  in  1784,  to 
Samuel  Culbertson  for  his  settlement  right, 
it  makes  the  preemption  clame  of  the  said 
Culbertson,  founded  on  the  said  judgment, 
yield  to  the  patent  of  the  said  Burnsides, 
which  was  not  obtained  till  1786;  which 
patent  appears  to  have  been  obtained  upon  a 
survey  made  in  1786;  and  herein  this  case 
dififers  from  the  case  of  Maze  against  Ham- 
ilton, because  that  survey  was  made  under 
the  greenbrier  company  in  1775  :t  therefore 
it  is  decreed  and  ordered,  that  the  said  de- 
cree be  reversed  (e)  and  annulled,  and  that 
the  said  James  pay  to  the  appellees,  in  the 
first  suit,  and  to  the  appellant,  in  the  sec- 
ond, their  costs  by  them  in  this  behalf  ex- 
pended, and  this  court,  preceding  to 
156  make  such  decree  as  *the  said  high 
court  o^  chancery  should  have  pro- 
nounced, it  is  further  decreed  and  ordered 
that  a  survey  be  made  of  400  acres  of  land, 
for   Cttlbertsons   settlement,    and  600  acres 


•ISec  8  Wash,  43 -Ed  ]— Note  In  edition  of  1852. 

l^^^^ee  the  Judcrment  of  the  Court  of  Appeals  as  to 
the  claims  of  the  Greenbrier  and  Loyal  Companies, 
which  applies  to  surveys,  properly  qualified  prior  to 
ina.  and  made  by  virtue  of  orders  of  council  to  said 
companies.— Ed.  1— Note  in  edition  of  1852. 

(e)  This  nanffhty  decree,  as  to  the  400  acres  of  land, 
in  repeated  almost  literaly,  altho  it  is  said  to  be 
rc\  ersed  Intlrely.  by  the  correcting-  decree,  another 
example  of  a  decree  said  to  be  reversed,  that  ia. 
tntlrely  reversed,  and  yet  agreelnff  in  most  parts  of 
It  with  Its  corrector,  occurreth  in  the  case  between 
Ross,  plaintiff,  and  Pleasants  and  others,  defend- 
cnts.— Note  in  edition  of  1795. 


adjoining,  which  may  be  laid  down  as 
either  party  may  require,  to  enable  the 
court  of  chancery  to  determine  as  to  the  rea- 
sonableness of  the  location ;  that  the  pat- 
ent to  James  Burnside  be  also  surveyed 
and  laid  down,  to  shew  how  much  it  in- 
cludeth of  the  1000  acres,  and,  when  this 
shall  be  adjusted,  that  the  said  James 
Burnsides  be  decreed  to  convey  to  the  said 
Andrew  Reid  the  inheritance  of  so  much 
of  the  1000  acres  as  shall  be  found  to  lie 
within  the  bounds  of  the  said  patent,  with 
warranty  against  himself  and  all  claming 
under  him,  and  deliver  possession,  upon 
his  paying  to  the  said  Burnsides,  at  the 
rate  of  three  pounds  per  hundred  acres,  for 
the  quantity  so  to  be  conveyed ;  that  as  to 
those  thousand  acres  the  bill  of  the  said 
Burnsides  be  dismissed ;  and  as  to  the  resi- 
due of  the  lands  contained  within  his 
patent,  that  the  bill  of  the  said  Reid  be 
dismissed,  and  that  the  said  Burnsides  pay 
to  the  other  parties  their  costs  in  each  suit 
in  the  high  court  of  chancery. 

REMARKS. 

The  decree  is  admitted  to  be  erroneous, 
by  him  who  delivered  it,  and  who  declared, 
at  the  time,  that  it  did  not  accord  with  his 
own  opinion,  but  that  it  was  congruous,  as 
he  believed,  with  the  sentiments  of  the 
court  of  appeals,  he  was  mistaken,  but, 
perhaps,  to  avoid  such  a  mistake  will  not 
seem  easy  to  one  who  peruseth  the  revers- 
ing decree,  and  endeavoureth  to  connect  the 
conclusion,  begining  at  the  word,  therefore 
with  the  premises,   (f) 

The  reversed  decree  is  said  to  make  the 
preemption  clame  of  Culbertson  yield  to  the 
patent  of  Burnsides,  obtained  not  before 
1786;  but  that  decree  is  denied  to  contain 
such  terms,  or  terms  of  such  meaning. 

This  case  is  said  to  differ  from  the  case 
of  Maze  and  Hamiltons,  because  that  survey 
was  made  under  the  greenbrier  company  in 
1775. 

Let  us  inquire  whether  this  difference 
exists. 

In  1775,  Samuel  Lewis,  an  agent  of  the 
greenbrier  company,  surveyed  1100  acres  of 
land,  including  a  place  on  which  James 
Maze  had  settled  more  than  ten  years  be- 
fore ;  whence  the  place  derived  the  appela- 
tion  Mazes  cabbin. 

In  the  certificate  of  survey  a  blank 
157  was  left  for  the  name  of  *him  who 
should  purchase  from  that  company, 
both  Hamilton  and  Maze  had  treated  with 
the  agent  for  a  purchase,  but  before  any 
bargain  with  either,  both  of  them  exhib- 
ited their  clames  before  the  court  of  com- 
missioners, who  sustained  that  of  Hamilton, 
this  judgement,  upon  a  caveat  and  petition 
by  Maze,  was  reviewed  and  reversed  by  the 
general  court,  who  awarded  to  him  the  set- 
tlement and  preemption. 

Hamilton,  thus  defeated,  and  being  de- 
nied by   the   general  court  an  appeal  from 


(f)  An  example  of  this  kind  of  argumentation 
may  be  seen  in  the  cases  between  Hill  and  Braxton, 
plaintiffs,  and  Gregrory,  defendent,  ante  73.— Note  in 
edition  of  17»5. 
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their  senteace,  and  beiag^  also  denied  a 
■writ  of  error,  for  which  he  applied  to  the 
court  of  appeals,  renewing  the  treaty  with 
the  agent,  concludes  a  bargain,  procures  his 
name  to  be  inserted  in  the  blank  left  for  it 
in  the  certificate  of  survey,  and,  bringing 
that  certiiicate  to  the  land  office,  obtains  a 
grant;  the  register  not  knowing  the  land, 
to  which  Mazes  title  had  been  asserted  by  the 
general  court,  to  be  included  in  the  grant. 

Maze  brought  a  bill  in  equity  to  be  re- 
lieved against  the  grant;  and,  by  the  de- 
cree of  this  court,  was  reinstated  in  the 
condition  in  which  he  would  have  been,  if 
Hamilton  had  not  practiced  the  fraud,  for 
which  decree  the  reasons  were  stated  at 
large,  it  was  reversed  by  the  court  of  ap- 
peals, declaring  it  in  general  terms  to  be 
erroneous,  and  directing  another  decree  to 
be  entered,  wt^ereby  Maze  was  allowed  to 
retain  so  much  of  the  settlement  as  lieth 
on  one  side  of  a  line,  (g)  said  to  have  been 
made  by  agreement  between  Maze  and 
one  Tacket,  to  run  from  Wachubs  spring; 
and  Hamilton  was  allowed  to  retain  all  the 
rest  of  the  land,  and  consequently  the 
preemption. 

Whatever  principles  may  have  governed 
the  court  of  appeals,  in  the  formation  of 
their  decree,  in  the  case  between  Maze  and 
Hamiltons  this  appeareth  certain,  namely, 
that,  according  to  their  opinion,  the  pre- 
emption was  attached  to  the  right  by  sur- 
vey, and  not  the  right  by  settlement :  and 
if  so,  the  case  of  Reid  and  Burnsides, 
differs  not,  as  is  conceived,  from  the  case 
of  Maze  and  Hamilton,  as  the  court  of  ap- 
peals say  it  doth  in  that  particular. 

For  although  the  grant  to  James  Bum- 
sides  was  obtained  upon  the  certiiicate  of  a 
survey  performed  1786,  yet  the  identical 
plot  of  ground  in  controversy,  Culbertsons 
bottom,  included  in  that  survey  and  grant, 
had  been  surveyed  in  march,  1775,  for 
Thomas  Farley,  who  had  purchased  from 
the    loyal    company,    and    transferred    his 

right  to  James  Burnsides. 
158  *If  then  to  the  right  by  survey,  in 
1775,  was  attached  the  preemption,  in 
the  case  between  Maze  and  Hamiltons, 
to  the  right  by  survey,  in  1775,  was  at- 
tached the  preemption,  in  this  case;  herein 
therefore  the  cases  do  not  differ. 

But  from  a  real  difference  between  the 
cases,  he,  who  knew  the  grounds  of  deci- 
sion in  one  of  them,  perhaps  might  have 
expected  a  decision  in  favour  of  James 
Burnsides  in  the  other.  The  difference  is 
this:  the  Hamiltons  had  not  the  greenbrier 
companys  right  to  the  survey,  which 
includeth  Mazes  cabbin,  until  after  his 
right  to  it  had  been  asserted  by  the  sen- 
tence of  the  general  court,  but  Thomas 
Farley,  from  whom  James  Burnsides  derives 
his  dame,  had  the  loyal  companys  right  to 
the  survey  itself  of  Culbertsons  bottom, 
long  before  the  right  of  Culbertson,  repre- 
sented by  Reid,  was  asserted  by  the  sen- 
tence of  the  general  court. 


Now  the  court  of  appeals,  when  they  de- 
cided the  case  between  Maze  and  Hamil- 
ton, declared  their  opinion  unanimously  to 
be,  that  settlement  gave  no  right  to  lands, 
in  law  or  equity,  before  the  act  of  1779,  and 
was  then  to  operate  upon  mere  waste  land, 
not  to  defeat  any  clame  of  a  citizen  to  lands 
under  surveys  by  order  of  council,  although 
the  settlements  were  before  the  surveys— 
and  when  they  decided  the  case  between 
Williams  and  Tomlinson,  plaintiffs,  and 
Jones,  defendent,  declared  their  opinion, 
without  dissention,  to  be,  and  accordingly 
resolved,  that  a  survey,  by  authority  of 
even  a  military  warrant  located  upon  land, 
then  in  actual  possession  of  settlers,  should 
prevale  over  their  right,  and  sanctify  their 
expulsion. 

Why  then  was  the  right  of  James  Burn- 
sides under  a  survey,  which  the  loyal  com- 
panys order  of  council  authorised,  defeated 
by  Culbertsons  settlement  right?  for  that 
Culbertson  derived  any  right  from  that 
company  by  purchase  or  agreement,  is  not 
proved  or  even  suggested. 

That  the  decree  now  directed  is  the  de- 
cree which,  one  part  of  it  excepted,  the  high 
court  of  chancery  ought  to  have  pronounced, 
is  admitted,  for  reasons  stated  in  the  decree 
of  that  court  in  the  case  between  Maze  and 
Hamiltons,  and  hereinafter  mentioned, 
the  exceptionable  part  is  that  whereby  the 
three  pounds  per  hundred  acres  which  was 
the  money  demanded  by  the  loyal  company 
illegaly,  as  is  believed,  from  prior  settlers 
were  decreed  to  be  paid. 

The  high  court  of  chancery  would  have 
pronounced  the  decree  here  approved,  be- 
cause the  judgement  of  the  general  court, 
in  such  a  case  as  this,  was,  b3'  statute,  de- 
clared to  be  definite ;  so  that  no  appeal 
from  it  should  be  allowed,  if  nevertheless 
the  court  of  appeals  felt  themselves 
159  at  liberty  to  examine  the  ^merits  of 
such  a  case,  and  to  alter  the  judge- 
ment in  it,  as  they  certainly  did  in  the 
case  between  Maze  and  Hamiltons,  this 
question  might  have  occurred  which,  per- 
haps, deserved  attention,  whether  a  judge- 
ment or  decree  against  James  Burnsides, 
who  confessedly  was  a  purchaser  for  valu- 
able consideration,  and  who  neither  knew, 
nor  is  suggested  to  have  known,  anything 
of  Culbertsons  title,  unless  he  be  presumed 
to  have  known  it  because  the  place  was 
called  by  that  name,  be  consistent  with 
precedents  which  can  be  FURNISHED  in 
the  court  of  appeals? 


Bktwben 
WIIvIvIAM  SHERMER,  heir,  executor,   and 
residuary    legatee  of    Richard    Shermer, 
plainHff%    . 

AND 

DUDLEY  RICHARDSON,  executor  of  John 
Shermer,  and  the  heir    and  next  of    kin- 
dred of  Ann  Shermer,  defendents, 
Sept.,  1792. 

Wlll«-Constmctlon-^DeviM  to    Wife  for   Life    with 


((?)  From  reports  of  the  surveyor,  directed  to  per-  full:  and  the  researches  for  dlscoverins'  the  spriniir. 
form  the  decree  of  the  court  of  chancery  entered  in  cither  perennial  or  temporary,  seems  to  have  been 
obedience  to  the  decree  of  the  court  of  appeals.  '  hitherto  not  more  successfnll.— Note  in  edition  of 
whether  this  line  will  ever  be  found  seems  doubt-    1795. 
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AbMlute  Power  of  Appolotment*  -Bffoct--Ttie  words 
(In  1775)  "I  iTive  to  my  wife  the  use  and  proflu  of 
my  whole  estate,  dnrinff  her  natural  life,  and  after 
that  is  ended,  my  will  is  that  the  whole  of  my 
estate  exclusive  of  that  already  iriven  my  wife,  be 
equally  divided  betwixt  whoever  my  wife  may 
think  proper  to  make  her  heir  or  heirs,  and  my 
brother R. S.,"  create  a  fee  simple  in  the  wife  to 
one  half  the  estate:  just  as  If  he  had  said,  "I  ffive 
one  half  of  my  estate  to  her  and  her  heirs,  and  I 
iTive  the  other  half  to  her  during  life  and  after 
herdeith  to  my  brother."  Affirmed  by  Court  of 
Appeals.    1  Wash.  266w 

IN  this  cause,  npon  these  words  in  the 
testament  of  John  Shermer,  who  died  in 
1775,  'I  give  to  my  wife  the  use  and  profits 
of  mj  whole  estate,  both  real  and  personal, 
during  her  natural  life,  and,  after  that  is 
ended,  my  will  and  desire  is,  that  the 
whole  of  my  estate,  exclusive  of  that 
already  given  my  wife,  be  equaly  divided 
betwixt  whoever  my  wife  shall  think  proper 
to  make  her  heir  or  heirs,  and  my  loving 
brother  Richard  Shermer,'  a  question  was 
made,  whether  Anne  Shermer,  the  wife  of 
the  testator,  who  died,  a  few  days  after 
him,  in  the  same  month,  without  making 
any  disposition  of  her  estate,  took  a  fee 
simple  in  one  half  of  the  land  devised,  and 
a  property  in  one  half  of  the  other  estate 
bequeathed,  to  her?  the  plaintiff,  who  is 
heir  of  John  Shermer,  and  next  of  kindred 
to  him,  claming  the  half,  of  which  she 
had    not   the  ownership,  as  he  insists,  but 

only  power  to  dispose ;  because,  by 
160      her  failure  to   exercise  *that    power, 

that  half  was  undisposed,  and  con- 
sequently descended  and  devolved  upon 
him. 

BY  THE  COURT,  the  27  day  of  Sep- 
tember 1792. 

By  the  first  section  of  L/yttleton's  tenures 
we  learn,  that,  in  feoffments  and  grants, 
a  fee  simple,  or  the  greatest  property,  in 
land  is  not  conveyed  to  the  taker,  unless  in 
the  habendum  after  his  name  be  inserted 
the  words,  'and  to  his  heirs.'  but  these 
words,  notwithstanding  the  addition  of 
them  at  that  time  was  necessary,  in  those 
acts,  to  augment  the  estate,  from  an  estate 
for  life,  which  without  them  it  would  have 
been,  to  an  estate  of  inheritance,  do  not 
import,  as  an  ordinary  reader  might  sup- 
pose, a  transfer  of  any  right  to  the  heirs, 
indeed  if  he,  to  whom  and  to  whose  heirs, 
land  is  conveyed,  make  no  disposition 
thereof,  his  heir  will  succeed  to  it.  yet 
this  is  not  because  he  was  indicated  by 
the  word  *  heirs,'  in  the  deed  of  convey- 
ance, for  where  an  inheritance  is  acquired, 
not  by  tralatitious  act,  as  by  estopel, 
disseisin,  abatement,  intrusion,  &c.  the 
heir,  if  no  disposition  be  made  of  it,  will 
succeed  to  it.  it  is  because  where  the 
dying  owner  of  an  inheritance  hath  not 
appointed  a  successor,  the  law  appointed 
one  for  him:  but  he  may  prevent  the  hered- 

•See  principal  case  cited  in  Wilkins  v.  Taylor. 
Wythe  841.  346l 


itary  succession,  by  act  taking  effect  in 
his  lifetime,  e.  g.  by  a  sale  or  gift,  or  not 
until  after  his  death,  e.  g.  by  appointment 
of  a  testamentary  successor,  of  a  haeres 
f actus,  the  words,  'to  his  heirs,'  there- 
fore, even  where  they  are  requisite,  are 
an  antiphrasis: — they  do  not  restrain  the 
ancestor  from  disinheriting,  but  instead 
of  that,  making  him  absolute  owner,  im- 
power  him  to  disinherit,  the  heir,  a  grant 
to  one  and  his  heirs,  then,  is,  in  effect, 
a  grant  of  power,  in  popular  language,  to 
dispose,  so  that  a  grant  to  one  of  a  power 
to  dispose  of  lands,  a  form  naturally  as 
apt  to  convey  an  inheritance,  as  a  grant  of 
the  lands  to  him  and  to  his  heirs. 

Accordingly  in  some  formulae  the  word 
heirs  is  unnecessary.  in  a  testament 
technical  language  is  dispensed  with,  and 
may  be  supplied  by  the  testators  intention ; 
for  if  a  man  devise  lands  to  one,  TO  GIVK 
in  this  case  a  fee  simple  doth  pass  by  the 
intent  of  the  deviser.  Cokes  institutes,  1 
vol.  fol.  9.  b.  and  more  than  a  myriad  of 
other  examples  to  the  same  purpose  may 
be  quoted,  a  devise  then  to  one  to  give, 
is  equivalent  to  a  devise  to  one  and  to 
his  heirs,  a  devise  to  my  wife,  'and  to 
whomsoever  she  shall  think  proper  to  make 
her  heir  or  heirs,'  is  equivalent  to  a  de- 
vise to  my  wife,  *to  give;'  and  conse- 
quently equivalent  to  a  devise  to  my  wife 
and  to  'her  heirs.'  a  devise  in  this  form 
'i  make  I.  S.  heir  of  my  estate,'  or  'i  will 
that  I.  8.  inherit  my  estate,'  hath  been 
adjudged  in  a  multitude  of  cases, 
161  *without  an  exception,  to  convey  a 
fee  simple ;  for,  although,  if  I.  S.  be 
not  he,  whom  the  law  denominateth  the 
heir,  the  testator  can  no  more  make  him 
heir  than  he  can  change  the  law,  yet  his  in- 
tention being  manifest,  that  I.  S.  should 
have  the  same  interest  in  the  estate,  as  if 
the  characters  of  an  heir  were  verified  in 
him,  the  meaning  technical  of  words,  which 
would  effectuate  that  intention,  is  trans- 
fused into  the  inartificial  words  by  which 
the  testator  declared  it.  in  like  manner  in 
a  devise  to  my  wife,  with  this  addition,  'and 
my  desire  is  that,  after  her  death,  the  es- 
tate shall  go  to  the  heir  or  heirs  whom  she 
shall  think  proper  to  make,'  the  intention 
being  manifest,  she  should  have  such  a 
right  and  power  that  he  to  whom  she  should 
think  proper  to  give  the  estate,  or  dispose 
of  it  otherwise,  should  have  the  same  inter- 
est in  it,  as  if  he  were  in  law  her  heir,  or, 
if  she  should  make  no  disposition,  that  her 
heir  should  succede  to  it,  whether  she  should 
give  or  dispose  of  it,  or  suffer  it  to  descend, 
being  a  matter  unimportant  to  the  testator 
or  his  family,  to  the  testators  inartificial 
words  shall  be  attributed  the  meaning  of 
those  technical  words  by  which  his  desire 
will  be  accomplished,  that  is,  it  shall  be  a 
devise  to  the  wife  and  to  her  heirs. 

Now  the  words  of  John  Shermer 's  testa- 
ment being  *i  give  to  my  wife  the  use  and 
profits  of  my  whole  estate  during  her  life, 
and  after  that  is  ended,  then  my  will  and 
desire  is,  that  the   whole    of  my   estate  be 
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equally  divided  betwixt  whoever  my  wife 
shall  think  proper  to  make  her  heir  or  heirs, 
and  my  brother  Richard  Shermer;'  this 
devise,  if  for  some  terms  in  it  be  substi- 
tuted the  equivalent  terms,  being  read  thus: 
4  give  to  my  wife  the  use  and  profits  of  my 
whole  estate,  during  her  natural  life,  and, 
after  that  is  ended,  my  will  and  desire  is, 
that  the  whole  of  my  estate  be  equally  di- 
vided between  my  wifes  heirs,  and  my 
brother  Richard  Shermer,'  would  unques- 
tionably have  conveyed  a  fee  simple  in  one 
half  of  the  lands,  and  an  absolute  property 
in  one  half  of  the  other  estate  to  the  wife; 
and  such  ought  to  be  the  operation  of  the 
testators  own  words,  unless  it  be  interdicted 
by  the  gift  to  her  for  life,  if  this  be  relied 
upon,  two  answers  are  given  to  it,  either  of 
which  is  sufficient  to  obviate  the  objection, 
if  it  deserve  that  appellation;  1,  that  where 
an  estate  for  life  is  given  to  one,  and  after- 
wards in  the  same  conveyance  the  estate  is 
gi-en  to  the  heirs  of  the  donee,  the  donee 
takes  the  inheritance  immediately.  Cokes 
institutes  1.  vol.  fol.  22.  b.  and,  by  like 
reason,  where  an  estate  for  life  is  devised  to 
one,  and  afterwards  in  the  same  testament 
the  donee  is  impowered  to  make  an  heir  of 
the  estate,  the  donee  takes  the  inheritance 
immediately.  2,  that  in  the  devise  to  the 
wife,  the  words,  'during  her  natural  life,' 
ought  not  to  be  applied  to  that  moiety 
162  *of  his  estate  which  the  testator  de- 
signed for  her  heir  or  heirs,  because 
a  power  to  dispose,  or  to  make  an  heir  of 
the  moiety,  which  she  undeniably  had,  and 
an  inheritance  or  property  in  the  moiety, 
being  synonymous  terms,  the  words,  *  dur- 
ing her  life,'  can  have  no  effect  upon  her 
right  to  that  moiety,  which  was  greater 
than  an  estate  during  her  life  but  ought  to 
be  confined  to  that  moiety,  which  was  de- 
signed for  his  brother,  and  in  which  her 
interest  would  cease  with  her  life,  so  that 
the  devise  ought  to  be  expounded  as  if  it 
had  been  written  thus:  *i  give  one  half  of 
my  estate  to  my  wife,  and  to  whomsoever 
she  shall  think  proper  to  make  her  heir  or 
heirs,  that  is,  i  give  one  half  of  my  estate 
to  her  and  to  her  heirs,  and  i  give  the  other 
half  of  it  to  her  during  her  life  only,  and 
after  her  death,  to  my  brother  Richard 
Shermer. ' 

This  exposition  of  the  testament  fulfilleth 
the  intention  of  him  who  made  it,  to  di- 
vide, after  the  death  of  his  wife  his  estate 
between  their  two  families  equally. 

Dismiss  the  bill  as  to  the  moiety  of  the 
estate  whereof  the  wife  had  a  power  to 
dispose. 

This  dismission  was  affirmed  upon  an 
appeal.* 


♦["It  was  proved  that  the  testator  frequently  said, 
he  would  leave  his  wife  one-half  of  his  estate  to 
dispose  of  as  she  should  please,  and  that  most  of  his 
estate  was  acquired  by  his  Inter  marriagre  with 
her."  The  Court  of  Appeals,  however,  say,  that 
"upou  a  view  of  the  will,  the  intention  is  apparent." 
&c. :  and  "their  relative  situation  and  his  prior  dec- 
larations only  shew  such  Intention  to  be  liberal  and 
just."    1  Wash.  266.  272. -Kd.] -Note  In  edition  of  1852. 
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WILLIAM    YATES    and    Sarah   his 
wife,  plaintiffs  J 

AND 

ABRAHAM  SALLE,  Bernard  Markham. 
Eklward  Moseley,  Benjamin  Harris,  and 
William  Wager  Harris,  defendenis, 

June  Jt  Sept.  1792. 

Leffscy—Paynwnt  In  Depreciated  Paper  Monesrt-'Case 
at  Bar. —A  legacy  from  a  father  to  a  daughter, 
(payable  100  £  within  twelve  months  after  Aucrust, 
1777,  and  the  rest  at  the  discretion  of  bis  executors, 
when  it  could  be  conveniently  raised  from  the 
profits  of  his  estate,)  paid  in  1778,  to  her  mardian 
in  depreciated  paper  money.  Is,  by  the  ^ubttQu^nt 
act  of  1781  rood,  and  will  be  a  discbarire  at  the 
nominal  amount,  as  to  both  the  executor's  and  co- 
leffates.  And  the  guardian,  havinff  lent  out  part 
of  the  money,  and  received  it  in  depreciated 
paper,  which  he  at  last  funded,  Is  not  liable  for 
the  loss  by  depreciation. 

Same— Same.— So  held  by  the  Court  of  Appeals:  Se« 
1  Wash.  226.  The  Comments  thereon  by  the  Chan- 
cellor, who  had  held  otherwise.  This  case  Is  not 
in  the  Chancellor's  volume  of  Reports,  but  one  of 
the  pamphlets  afterwards  issued. 

BENJAMIN  HARRIS,  father  of  the 
plaintiff  Sarah,  of  five  other  daughters, 
and  of  the  defendents  Benjamin  Harris  and 
William  Wager  Harris,  seized  of  valuable 
lands,  possessed  of  a  number,  between  fifty 
and  sixty,  of  slaves,  and  intitled  to  credits, 
amounting  to  about  one  thousand  pounds, 
by  his  testament,  in  april,  of  the  year  one 
thousand  seven  hundred  and  seventy  six- 
after  devising  and  bequeathing  part  of  his 
estate  to  his  wife,  to  be  holden  during  her 
life,  in  satisfaction  of  her  dower;  after  de- 
vising and  bequeathing  to  his  sons  his  most 
profitable  lands,  and  his  slaves  and  personal 
estate,  except  the  parts  thereof  given  to 
his  wife  and  daughters ;  and  after  bequeath- 
ing to  his  daughters  Mary  Spencer  and 
Hinson  Wager  Moseley,  who  is  supposed  to 
be  the  wife  of  the  defendent  Edward  Mosely, 
each,  one  hundred  pounds,  current  money, 
to  be  raised  out  of  the  profits  of  his  estate, 
and  four  young  negroes,  and  to  Mary  Spen- 
cer a  bed  and  furniture,  or  ten  pounds,  cur- 
rent money, — bequeathed  to  his  daughters, 
Phoebe,  Edith,  the  plaintiff  Sarah,  and 
Nancy  Hinson  Wager,  each,  one  hundred 
pounds,  current  money,  to  be  paid  within 
twelve  months  after  they  should  respectively 
attain  their  ages  of  eighteen  years,  or 
marry,  also  two  hundred  pounds  more,  of 
like  money,  when  they  could  be  conveniently 
raised  from  the  profits  of  his  estate,  to  be 
paid  at  the  discretion  of  his  executors,  also 
four  young  negroes,  and  a  bed  and  furni- 
ture, or  ten  pounds;  declared  his  will  to  be, 
that  his  son  Benjamin  pay  to  his  son  Wil- 
liam Wager  three  hundred  pounds,  current 
money,  in  regard  the   estate    given    to    the 

former  was  more  valuable  than  that 
164      given    to    the    latter;    *devised   three 

lots  of  land  in  Manchester  to  his 
sons,  and  ten    thousand    acres    of   land    in 

tSee  Ambler  v.  Wyld,  Wythe  235. 
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Transylvania  to  his  eight  children ;  directed 
all  his  estate  to  be  kept  together  for  paying 
off  the  money  legacies,  for  maintenance  of  ^ 
his  family,  and  for  education  of  his  chil- 
dren, until  his  son  Benjamin,  or,  in  case  of 
his  death,  until  his  other  son  should  attain 
the  age  of  twenty  one  years;  and  appointed 
the  defendants  Abraham  Salle,  Kdward 
Moseley,  and  Bernard  Markham,  with  Sam- 
nel  Nivins,  of  whom  the  (ast  is  supposed  to 
be  dead,  because,  after  proving  the  testa- 
ment, nothing  more  appeareth  to  have  been 
done  by  him,  executors. 

Before  depretiation  was  perceptible  the 
testator  died ;  for  in  September,  1776,  a  cer- 
tificate for  obtaining  the  probate  of  his  tes- 
tament was  granted. 

A  few  months  afterwards,  the  plaintiff 
Sarah  chose  the  defendent  Abraham  Salle 
her  guardian,  and  in  august  1777,  attained 
the  age  of  eighteen  years. 

The  defendents  Edward  Mosely  and 
Barnard  Markham  voluntarily  tendered  to 
the  guardian  of  the  plaintiff  Sarah,  on  the 
12  day  of  September,  1778,  one  hundred 
pounds,  and  on  the  31  day  of  august,  1779, 
two  hundred  pounds  more,  both  in  depreti- 
ated  money,  and  required  him  to  receive 
them  in  discharge  of  the  money  legacies  of 
his  ward,  the  defendent  Edward  Moseley 
proposed  to  tender  Nancy  Harris's  legacy 
to  her  guardian  Thomas  Harris,  who  re- 
fused to  receive  it  in  paper  money ;  and  it 
was  afterwards  paid  in  specie. 

The  guardian  of  the  plaintiff  Sarah  was 
UD willing  to  receive  the  paper  money,  and 
wished  to  have  declined  it,  but  thought 
himself  compelled,  by  the  laws  of  the  coun- 
try, to  take  it,  when  payment  was  offered ; 
and  received  it  accordingly,  so  soon  as  the 
money  was  paid  to  him,  he  lent  out  two 
hundred  pounds  upon  interest,  and  was 
compelled,  as  he  says,  to  receive  them 
again,  much  atgainst  his  inclination,  and 
could  not  lend  out  the  money  afterwards. 
he  offered  the  whole  three  hundred  pounds 
to  the  plaintiff  Sarah,  when  she  attained 
fall  age,  which  she  refused  to  accept,  and 
then  he  funded  the  paper  money. 

No  other  legatary,  besides  the  plaintiff 
Sarah,  sustained,  considerable,  if  any,  loss, 
from  depretiation. 

The  plaintiffs  brought  their  bill  for  the 
wifes  legacy,  to  be  paid  by  the  executors  of 
her  father,  or  by  the  sons,  whose  estates 
were  chargeable  with  it. 

The  executors,  in  their  answer,  admit  the 
facts  before  stated  and  the  two,  who  ten- 
dered the  paper  money,  say,  *they  thought 
themselves  bound  by  their  duty,  and  in 
obedience  to  the  will  of  their  testator,  to 
tender  the  legacy  so  soon  as  the  estate  was 
in  circumstances  to  pay  the  same;' 
165  that  the  plaintiff  Sarah,  before  *they 
paid  her  legacy,  informed  them  she 
wished  to  receive  it,  that  she  might  draw 
interest  upon  it;  and  that  the  defendent 
Bernard  Markham  advised  her  not  to  take 
it.  and  they  admit  that  they  have  bond, 
belonging  to  the  estate  of  their  testator, 
still  in  their  possession,  to  the  amount  of 
little  more  than  two  hundred  pounds,    and 


that  they  have  given  up  to  the  other  defend- 
ents a  large  personal  estate. 

And  those  other  defendents,  the  sons,  in 
their  answer,  clame  the  benefit  of  the  pay- 
ments to  the  guardian,  conceiving  the  clame 
to  be  just,  because  the  estates,  received  from 
their  father,  had  been  injured,  as  they  al- 
lege, by  payments  in  paper  money  to  the 
executors  about  the  time  of  discharging  the 
legacy. 

By  accounts,  to  which  the  executors  refer, 
the  testators  credits,  by  bond  and  a  note  of 
hand,  at  the  time  of  his  death,  amounted  to 
seven  hundred  and  seventy  seven  pounds 
five  shillings  and  seven  pence,  supposed  to 
be  principal  money,  of  these  credits ;  the 
executors  received  from  Hannah  Easley,  on 
the  5  day  of  march,  1777,  two  pounds,  from 
John  Short,  on  the  8  day  of  may  1779,  sixty 
one  pounds  and  fifteen  shillings,  from 
James  Harris,  on  the  25  day  of  June,  1780, 
one  hundred  and  fifty  pounds  ten  shillings 
and  seven  pence,  and  from  John  Scott,  on 
the  8  day  of  december,  1785,  sixteen  pounds 
and  ten  shillings,  so  that  of  the  credits 
five  hundred  and  forty  seven  pounds  had 
not  been  received  by  the  executors,  and,  ac- 
cording to  their  answer,  the  securities  for 
payment  of  that  remainder,  with  many 
years  interest,  the  first  of  them  being  dated 
in  1768,  and  the  last  of  them  on  the  2  day 
of  august,  1776,  were  retained  by  the  ex- 
ecutors, or  *  given  up'  to  their  friends 
the  sons. — and  the  other  credits,  by  pay- 
ments of  which  in  paper  money  the  sons 
pretended  the  estates  given  them  by  their 
father  to  have  been  reduced,  arose  from 
sales  by  his  executors  after  his  death ;  so 
that  the  estate,  in  the  hands  of  such  thrifty 
managers,  probably  gained  as  much  as  it 
lost  by  depretiation.  two  months  before 
the  tender  of  the  two  hundred  pounds  to  the 
plaintiff  Sarahs  guardian,  the  executors  re- 
ceived four  hundred  pounds  for  one  horse, 
sold  to  John  Harris,  supposed  to  be  the 
horse  valued  by  a  witness  at  thirty-five 
pounds  in  specie,  and  one  month  after  that 
tender,  received  two  hundred  pounds  for 
less  than  nine  hundred  and  sixty  pounds  of 
tobacco  sold  to  Francis  Locket,  but  if  the 
payments  in  paper  money  were  detrimental 
to  the  estate,  the  contrivance  of  executors, 
entrusted  for  the  benefit  of  all  the  children, 
to  burthen  one  of  them  with  nearly  the 
whole  loss,  was  as  nefarious,  as  the  reten- 
tion of  the  iniquitious  gain  by  her  brothers 
was  rigorous. 

The  cause  was  heard  on  the  first  day 
166  of  June,  in  the  year  *1792,  when  the 
opinion  of  the  court  was  declared  to 
be,  that  the  plaintiffs  were  bound  by  the 
receipt  of  the  guardian  of  the  plaintiff 
Sarah  of  one  hundred  pounds,  part  of  the 
three  hundred  pounds  bequeathed  to  her; 
but  that  the  plaintiffs  were  intitled  to  the 
residue  of  that  legacy,  with  interest,  and 
the  court  decreed  the  executors  to  pay  to  the 
plaintiffs  two  hundred  pounds,  with  interest 
thereupon  from  the  first  day  of  January, 
one  thousand  seven  hundred  and  eighty 
two,  and  costs. 

The  distinction  in  the  decree  between  the 
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payment  of  the  one  hundred  pounds  and 
the  payment  of  the  two  hundred  pounds 
was  afterwards  thoug^ht  to  be  grounded  on 
a  false  principle,  unnecessary  to  be  here 
explained ;  and, 

On  the  26  d^y  of  September,  in  the  same 
year,  the  decree,  by  consent  of  parties,  was 
reviewed,  and  the  court,  partly  reversing 
it,  decreed  the  executors,  out  of  the  estate 
of  their  testator,  in  their  hands  to  be  ad- 
ministered, to  pay  to  the  plaintiffs  the 
whole  three  hundred  pounds,  bequeathed  to 
the  plaintiff  Sarah  by  the  testament  of  her 
father,  after  deducting  therefrom  the  pay- 
ments to  the  guardian,  according  to  the 
true  value  thereof  at  the  times  of  payment, 
with  interest  from  the  times  when  she  was 
intilled  to  receive  her  legacy,  an  account  of 
the  payments  and  interest  was  directed  to 
be  stated  by  a  commissioner,  upon  whose 
report  the  sons  would  have  been  decreed  to 
pay  so  much  of  the  legacy  and  interest  as 
exceded  the  effects  in  the  hands  of  the  ex- 
ecutors. 

He  who  awarded  this  decree  was  not 
moved,  in  forming  it,  as  hath  been  sup- 
posed, by  compassion*  for  an  orphan  CON- 
FESSEDt  to  have  been  INJriREDt  by  those 
who  ought  to  have  protected  her,  but  was 
moved  by  these  considerations : 

I.  The  money  bequeathed  to  the  plaintiff 
was  intended  by  her  father  to  be  equal  in 
value  to  the  money  current  at  the  date  of 
his  testament,  which  was  of  the  same  value, 
or  nearly  of  the  same  value,  as  the  money 
current  when  the  decree  was  pronounced, 
for.     . 

First,  he  did  not  know  that,  between  that 
time,  and  the  times  appointed  for  payment 
of  the  legacy,  the  comparative  value  of 
money  would  vary  more  than  the  compara- 
tive values  of  other  commercial  subjects; 
and 

Secondly,  the  testament  itself  exhibited 
a  criterian  for  adjusting  the  value  of  the 
money  legacies,  which  indicates  the  value 
contemplated  by  the  testator  to  have  been 
the  value  of  money  current  when  he  was 
bestowing  them,  the  parts  of  the  testa- 
ment, to  which  this  observation  al- 
167  ludeth,  are  those  by  *  which  were 
bequeathed  a  bed  and  furniture,  OR 
TEN  POUNDS,  to  one  married  daughter, 
and  the  same  to  each  of  the  daughters  un- 
married ;  and  by  which  the  son  Benjamin 
was  enjoined  to  pay  THREE  HUNDRED 
POUNDS  to  his  brother,  in  order  that  their 
ESTATES  might  be  more  nearly  EQUAL 
IN  VALUE,  whence  may  be  inferred,  that 
the  testator  intended,  that  every  ten  pounds 
of  the  portions  to  his  daughters  should  be 
equal  in  value  to  a  bed  and  furniture;  and 
that  the  three  hundred  pounds  legacy  to 
each  daughter  should  be  equal  to  the  three 
hundred  pounds,  to  be  paid  by  one  of  the 
sons  to  the  other;  and  did  not  intend  that 
his  son  Benjamin,  by  payment  to  his 
brother,  in  december,  1781,  of  three  hundred 


•This  motive  was  ascribed  to  him  when  the  decree 
was  condemned.— Note  In  edition  of  1852. 

tSee  decree  of  reversal  at  the  end.— Note  In  edi- 
tion of  1852. 


pounds,  at  that  time  worth,  by  legislative 
estimation,  not  more  than  a  dollar,  and,  by 
vulgar  estimation,  nothing,  should  dis- 
charge the  obligation  to  make  the  estates 
of  both  equal. 

One  may  ratiorialy  suppose,  that  the  testa- 
tor, if  he  had  foreboded  those  events,  by 
which  the  comfortable  provision,  as  he 
thought,  for  his  daughter,  became  unworthy 
her  acceptance,  would  have  bequeathed  to 
her  portions  of  the  fruits  to  be  yielded  by 
his  estate,  equal  to  the  value  of  the  money, 
by  which  he  expected  she  could  procure 
those  fruits,  which  might  have  been 
effected,  without  impairing  the  capital 
funds  devoted  by  him  to  the  use  of  his 
other  children;  that  he  would  have  esti- 
mated the  substitute  for  money  by  some 
ratio  analogous  with  that  observed  in  the 
instance  of  the  bed  and  furniture,  and  of 
the  difference  in  value  between  the  estates 
given  to  the  two  sons;  or  that  he  would 
have  provided  for  her  otherwise,  in  some 
such  manner  as  that  she,  and  of  all  his 
family  she  only,  should  not  be  deprived  of 
more  than  half  the  portion  which  he  wished 
her  to  enjoy. 

So  that   the  executors,    who   say,    *they 
thought    themselves    bound,   by  their  duty, 
and  in  obedience  to  the  will  of   their  testa- 
tor, to  tender  the  said   legacy,    so   soon    as 
the  estate  was  in  circumstances  to  pay  the 
same,'    if    they   did    think   so,    manifestly 
misinterpreted  that  will,  according  to  their 
interpretation,  the  testator,  who,  providing 
for  the  support  of  a  child,  after  she  proba- 
bly would  leave  his   family,    where   he  had 
directed  her  to   be   maintained   during    the 
minority  of  his  sons,    or  one   of  them,  be- 
queathed to  her  one   hundred  pounds,  to  be 
paid  within  twelve  months  after  she  should 
be  eighteen    years   old,    and    two    hundred 
pounds   more,    'when    the    same   could    be 
CONVENIENTLY     RAISED      from      the 
profits  of  his  estate,  to  be  paid  at  the  DIS- 
CRETION   of   his   executors'—the  testator 
willed  that  this  child  should   be    defrauded 
of  her  portion  ; — that   when  the    calamities 
of    war  and  emei^encies    unforeseen, 
168      without  diminution  *of  his  estate,  or 
the  profits  thereof,  should   reduce  the 
paper   money,    uttered    after  his   death,  to 
little  more  than  a  shadow   of  what   it    pre- 
tended to  be,  the   testator   willed   those  ex- 
ecutors,   in    their    DISCRETION   to    sham 
this  child  with  a  payment    in    that  money, 
because    they    could    conveniently    RAIS^ 
more    of   it  than   was  sufficient,  by  selling 
one  of  his  beasts,  or  a  hogshead  and  a  half 
of  tobacco. 

II.  The  guardian,  who  was  one  of  the 
executors,  knew  that  his  ward  would  be  in- 
jured by  receiving,  for  no  other  reason  can 
be  assigned  for  his  unwillingness  to  receive, 
the  paper  money ;  another  of  them  Bernard 
Markham  advised  the  plaintiff  Sarah  not  to 
take  the  paper  money,  which  advice  could 
only  be  justified  by  the  like  reason ;  and  the 
other,  who  was  the  most  eager  and  active 
of  the  triumvirate  in  this  foul  business, 
knew  that  she  would  be  injured  by  the  pay- 
ment of  paper  money,    for  he  is  proved  by 
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a  witness  to  have  avowed  the  design  of 
payments  to  some  of  the  daughters,  in  that 
manner,  to  have  been,  that  thereby  the  sons 
might  get  almost  all  the  estate;  which  de- 
sign was  contrary  to  the  maxim  jure  naturae 
aequum  est,  neminem,  cum  alterius  detri- 
mento  et  injuria,  fieri  locupletiorem,  (Dig. 
Lib.  L*.  tit.  XVII.  reg.  ccvi ) ;  was  contrary 
to  bis  duty,  requiring  him  to  be  the  friend 
of  all  the  children  equaly;  and  was  the 
more  blameable,  if  he  were  the  husband  of 
one  of  the  legataries,  who  appeareth,  by 
tbe  accounts  before  mentioned,  to  have  re- 
ceived her  legacy  in  1776,  and  therefore  not 
depretiated.  when  those  who  are  empowered 
to  perform  an  act  know  that  injustice  will 
be  done,  injustice  not  foreseen  by  their  con- 
stituent, arising  from  causes  existence,  of 
which  even  in  embryo  were  not  contemplated 
by  him,  and  injustice,  against  which,  if  he 
had  foreseen  it,  he  would  have  provided, 
and  when,  on  the  other  hand  injustice  will 
not  happen  from  nonperformance,  which 
appeareth  to  have  been  precisely  the  case 
here,  execution  of  the  power  ought  to  be 
suspended  until  the  causes,  if  they  be  tem- 
porary, shall  cease  to  operate,  or,  if  they 
be  pemaanent,  until  the  difiBculty  can  be 
solved  by  competent  authority,  if  the  zeal 
of  the  two  executors  would  have  suffered 
them  to  postpone,  or  the  guardian  had  been 
as  dexterous  as  Thomas  Harris  was  in  par- 
rying, the  tenders,  for  sixteen  months  only, 
the  young  woman  might  have  escaped  the 
barbarous  spoliation  insidiously  meditated 
against  her.  and  when  execution  of  a 
power,  in  such  peculiar  circumstances, 
shall  have  intervened,  especialy  if  fraud 
and  oppression  shall  have  accompanied  it, 
the  court  of  equity,  vacating  the  act,  and 
restoring  all  parties  to  the  state  in  which 
they  would  have  been,  if  the  agents  had  re- 
mained quiescent,  fulfills  one  of  the  main 
purposes   of   its    institution,   and  doth  not 

transcend  the  limits  of  its  province. 
169  *ni.     If  the  testator  did  intend    the 

legacies  to  his  daughter  to  t>e  paid  in 
money,  equivalent  to  the  money  current  in 
his  day,  the  legataries  had  a  right  in  equity 
to  such  portions  of  his  personal  chatels,  and 
profits  of  his  whole  estate,  both  of  which 
were  in  terms  chargeable  with  the  legacies, 
as  were  equal  to  that  value;  and  if  the  ex- 
ecntors,  willing  to  act  justly  towards  all 
the  children,  had  discharged  the  legacies 
by  delivering  those  portions  of  the  goods, 
and  of  the  specific  profits,  when  the  one 
could  be  spared  and  the  other  could  be  con- 
veniently raised,  the  court  of  equity  would, 
aa  is  conceived,  have  applauded  their  dis- 
cretion— conceived,  because  the  court,  upon 
a  previous  application  by  them,  would 
probably  have  authorized  the  adjustment, 
unless  it  seemed  precipitate;  and  will 
sanctify  what  it  would  have  authorized,  if 
a  stranger  be  thereby  not  injured,  be  this 
as  it  may«  the  court  of  equity  would  not, 
as  is  believed,  have  directed  the  guardian, 
against  his  will,  to  receive  the  paper  money, 
according  to  its  nominal  value  at  the  time 
of  the  tenders,  and  ought  not  to  ratify  the 
receipt,  at  most  no  farther   than    to   grant 


him  a  quietus  from  any  demand  against 
him,  in  that  character,  by  his  ward,  leav- 
ing her  at  liberty  to  seek  satisfaction  from 
those  who  injuriously  withold  it. 
'  IV.  Legal  compulsion,  an  apology  which 
was  ureed  by  the  defendent  Abraham  Salle 
to  justify  his  conduct  in  receiving  the  paper 
money  did  not  exist,  he  was  not  compella- 
ble by  law  to  receive  it.  the  statutes,  by 
authority  of  which  the  paper  money  of  this 
commonwealth  had  been  generated,  and 
that  of  Congress  had  been  adopted,  which 
declared  that  it  should  pass  current  in  all 
payments,  trade,  and  dealings,  and  be  equal 
to  the  same  nominal  sum  in  Spanish  milled 
dollars,  which  infiicted  penalties  upon  those 
who  estimated  the  metalic  and  paper  monies 
difiFerently,  and  which  enacted  that  the 
paper  money  should  be  a  lawful  tender  in 
payment  of  all  public  and  private  debts— 
these  statutes  did  not  COMPEL/  any  one, 
whether  he  would  or  not,  to  receive  the 
paper  money,-— did  not,  for  that  purpose, 
authorise  corpuscular  violence, — did  not  de- 
clare the  duty  to  be  cancelled  by  refusal, — 
but  proceeded  no  farther  than  to  make  the 
refusal  an  extinction  of  the  right  to  inter- 
est. ^  If  the  guardians  fear  to  incur  popular 
odium,  prevailing  over  his  fortitude,  com- 
pelled him  to  concur  with  his  colleagues  in 
this  flagitious  transaction,  they,  who, 
practising  upon  his  pusillanimity,  led  or 
terrified  him  into  the  dilemma,  violated 
their  duty,  in  defeating  the  design  of  their 
testator,  and  were  partial  in  suffering  the 
guardian  of  another  legatary  to  elude  the 
same  injury  meditated  against  hor;  and 
the  conduct  of  all  three   was  a  subject  meet 

for  praetorian  animadversion. 
170         *V.  That   paragraph    of   the  act  of 

general  assembly,  passed  in  the  no- 
vember  session  of  the  year  1781,  intitulec^ 
*an  act  directing  the  mode  of  adjusting 
and  settling  the  payment  of  certain  debts 
and  contracts,  and  for  other  purposes,' 
which  provided,  Hhat  in  all  cases  of  pay- 
ments, in  paper  currency,  of  any  DEBT, 
CONTRACT,  or  OBLIGATION  WHATSO- 
EVER, the  PARTY  paying,  or  upon  whose 
ACCOUNT  the  money  shall  have  been  paid, 
shall  have  full  credit  for  the  nominal 
amount  of  the  payment,'  perhaps  doth  not 
comprehend  the  case  of  a  legacy ;  for 

A  legacy  is  not  a  debt^  of  the  testator. 
It  is,  with  respect  to  him,  a  beneficence, 
to  exaction  of  which  from  him  the  law  did 
not  intitle  the  legatary,  the  testator  might 
have  revoked  it  which  he  could  not  have 
done,  if  a  legacy  were  synonymous  with  a 
debt.  Besides,  the  right  of  the  legatary, 
before  the  testator's  death,  is  not  perfect, 
the  testator  then  was  not  a  debtor  whilst  he 
lived ;  and  with  his  existence  his  power  to 
become  a  debitor  ceased,  a  legacy  is  not 
the  debt  of  an  executor,  a  debt  originates 
ex  contractu,  which  doth  not  exist  between 
him  and  the  legatary,  the  executor,  by 
wasting  the  testators  goods,  may  be  re- 
sponsible indeed  for  the  value  of  them,  to 
an  unsatisfied  legatary;  but  here  the  legacy 
is  not,  but  reparation  for  maladministration 
in  his  office,  is   the    thing   demanded  from 
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the  executor,  the  right  to  demand  it  origi- 
nating ex  malificio,  although  the  legacy  is 
the  measure  of  that  reparation,  the  words 
debitum  in  praesenti  solvendum  in  futuro, 
often  used  in  cases  where  the  question  is 
whether  a  legacy  was  lapsed  or  not,  do  not 
describe  the  nature  of  a  legacy,  but  relate 
only  to  the  time  when  the  legatary  right 
became  or  would  have  become  complete, 
obligation,  the  other  term  occuring  in  the 
paragraph  cited,  the  extent  of  which  is 
supposed  to  be  defined  by  the  following 
words,  *PARTY  paying  or  on  whose  AC- 
COUNT the  payment  shall  have  been,'  in- 
cludes an  obligation  which  the  party  who 
paid,  or  on  whose  account  an  agent  paid, 
the  money,  was  originaly  under  obligation 
to  pay  the  money ;  but  the  testator  was  not 
under  obligation  to  pay  the  legacy.* 

But  this  paragraph  if  it  do  comprehend 
the  case  of  a  legacy  generaly,  can  apply  to 
the  case  only,  where  the  payment  and  re- 
ceipt being  fair,  and  therefore  supposed  to 
be  valid  acts,  the  question  between  the  par- 
ties is,  how  much  credit  ought  to  be  allowed 
for  the  payment ;  not  to  such  a  case  as  this, 
where  the  money   tendered    unnecessarily, 

injuriously,  contrary  to  the  manifest 
171      ^intention     of    the    testator,    money 

tendered  by  one  entrusted  in  some 
measure  with  the  care  of  all  his  testators 
children  and  their  estates,  but  prompted 
by  an  eagerness  to  enrich  some  of  them 
by  half  ruining  another,  was  accepted  by 
her  guardian,  against  his  consent,  impelled 
by  a  false  notion,  craftily  infused  or  neg- 
ligently embraced  that  he  was  by  law  bound 
to  accept  it,  or  terrified  into  an  apprehen- 
sion that  he  durst  not  refuse  it ;  not  to  such 
a  case  as  this,  the  case  of  an  infant,  who 
ought  not,  in  vain,  to  supplicate  relief  in  a 
court  of  equity. 

Upon  these  considerations,  the  decree 
was  thought  to  be  so  righteous  a  sentence 
as  that  it  would  be  approved,  even  in  that 
tribunal  where  a 

Quaesitor  Minos  urnam  movet, 

until     its    damnation     was    solemnly    an- 
nounced by  this  act : 

At  a  court  of  appeals,  held  at  the  capitol, 
in  the  city  of  Richmond,  the  2  day  of  No- 
vember, 1793, 

Abraham  Salle t  Bernard  Markham  and 
Edward  Moseley,  executors  of  Benjamin 
Harris  deceased,  and  Benjamin  Harris  and 
William  Wager  Harris,  appellants,  against 
William  Yates  and  Sarah  his  wife,  appel- 
lees. 

Upon  an  appeal  from  a  decree  of  the  high 
court  of  chancery,  pronounced  the  twenty 
sixth  day  of  September,  1792, 

This  day  came  the  parties,  by  their  coun- 
sil,  and  the  court,  having  maturely  consid- 
ered the  transcript  of  the  record,  and  the 
arguments  of  the  counsil,  is  of  opinion, 
that     the    three    hundred    pounds    current 


money  legacy,  devised  to  the  appellee  Sarah 
by  the  will  of  her  father   Benjamin  Harris, 
was  dischargeable   in  paper   money,   at  the 
times  the  respective  sums  of   one    hundred 
pounds  and  two  hundred  pounds   were  to  be 
paid,  according  to  the  will,  and  the  executors 
of  the  said  will,    having  actuaiy    paid    the 
same  accordingly  to  the  guardian  of  the  said 
Sarah  although    the  paper  was    then    in    a 
state  of  depretiation,    which    rendered    the 
payment  very  injurious  to  her,  yet  she  was 
deprived  of  any  relief  by  the  subsequent  act 
of  general  assembly,  intitlcd  *an  act  direct- 
ing the  mode  of  adjusting  and  settling  the 
payment  of  certain  debts  and  contracts,  and 
for  other  purposes, »  which   directs,  that   in 
all  cases  where  actual   payments    had   been 
made,  by  any   person,    or   persons,   of  any 
sum  or  sums   of  the    aforesaid    paper   cur- 
rency, at  any  time   or   times,    either  to  the 
full  amount,  or   in    part    payment,    of    any 
debt,  contract  or  obligation  whatsoever,  the 
party  paying  the  same,  or  upon   whose  ac- 
count such  a  sum  or  sum  of  money  had  been 
actually    paid,    should    have  full  credit  for 
the    nominal    amount    of    such    payments, 
which  should  not  be  reduced ;  that  the 
172      guardian  ♦of  the  appellee  Sarah  being: 
compellable  by  law  to  receive  the  said 
paper  money,  and  it  not  appearing   that  he 
used  the  same  for   his   own    purposes,    but 
kept  part  of  it  by  him  and  lent   other    part 
out  at  interest,  which  on  its  being  returned, 
he  also  kept  until  it  was  funded,  according 
to  another  act  of  assembly,  ought  not  to  be 
subject  to  the  loss  by   future   depretiation, 
subsequent  to  his  receipt  of  the  money  from 
the   executors,  and  consequently    that    the 
said  decree,  as   also  the  decree   of  the  first 
day  of  June,  1792,  are   erroneous :  therefore 
it  is  decreed  and  ordered,  that   the  same  be 
reversed  and  annulled,    and  that  the  appel- 
lees pay  to  the  appellants  their  cost  by  them 
expended  in  the  prosecution  of  their  appeal 
aforesaid  here,     and  this   court,  proceeding' 
to  make  such  decree,  as  the  said  high  court 
of  chancery  should   have  pronounced,  it  is 
further  decreed  and  ordered  that  the  bill  be 
dismissed,    as    to    the    appellants    Bernard 
Markham,  Edward  Moseley,  Benjamin  Har- 
ris, and  Wm.  Wager   Harris,    and   that  the 
parties  bear  their  own   costs,  and  the  cause 
is  remanded  to  the  said  high  court  of  chan- 
cery, as  to   the   appellant  Salle,  the  guard- 
ian, for  an  account  to  be   taken  of  the  said 
money  so  received  by  him,  according  to  the 
principles  of  this  decree,  which    is   ordered 
to  be  certified   to    the    said    high    court    of 
chancery. 


♦[Tbe  Court  of  Appeals,  however,  through  their 
T>re8ident,  say,  *'It  is  remarkable  that  to  the  words 
debts  and  contracts  are  added,  or  obUfiratlons  what- 
soever, which  comprehend  lesracies.*'  1  Wash.  237.— 
Ed.]— Note  in  edition  of  1852. 
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THOMAS  BAILEY  and  Anne  his  wife, 
plaintiffs, 

AND 

LrEVIN  TEACKLE,  executor  of  Ralph   Jus- 
tice, Edward  Ker,   and  William   Harma,n- 
son,  and  Henry  Harmanson,   ezecutora  of 
John  Harmanson,  de/endents, 
March,  1793. 
Wills-Constmction-Cue  at  B«r.-i75l.    A  testator 
devised  lands  to  his  wife  during  her  widowhnari- 
and  then  to  his  dansrhtcr  A.  and  her  heirs  atter 
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the  time  limited  to  her  mother:  also  other  land, 
and  a  negro  to  another  daoffhter,  and  her  heirs: 
and  then  added,  "in  case  my  two  children  shonld 
die  without  heirs  of  their  bodies,  then  I  give  my 
said  wife  my  plantation,  [before  devised  to  her 
and  to  A..]  daring  her  life,  and  after  her  death  to 
my  brother:  my  will  is  that  my  wife  have  all  my 
estate  till  the  first  child  marries  or  arrives  to  the 
age  of  twenty  one  years;  and  my  will  is  that  there 
shall  be  an  equal  division  of  my  estate  and  settle* 
ment.'*— Held,  that  the  condition  annexed  to  the 
first  devises  to  the  wife,  viz:  the  continuance  of 
her  widowhood,  is  not  discharged  by  the  subse- 
quent devise  to  her  until  the  elder  child  should  be 
married  or  attain  the  age  of  twenty  one  years. 
She  is  entitled  to  all  the  estate:  to  part,  if  she 
continue  a  widow:  and  to  the  remainder,  till  the 
other  event,  whether  she  married  again  or  not. 
a.  5«flM— Same— Same.— If  she  marry  again,  (as  she 
did.)  her  title  under  the  will  to  the  land  devised 
over  to  A.  ceases:  but  her  title  to  dower  in  it  re- 
mains. 

3.  PerjMMlty-DlatributlMi-Rlffhts  of  Half  Sisters.- 
A.  died  an  infant,  intestate  and  unmarried:  and 
her  share  of  the  personalty  was  distributed  among 
her  mother,  sister,  and  two  half  sisters;  but  Held, 
that  tbe  half-sisters  not  entitled  to  share  A.'s  per- 
sonal estate :  and  the  feme  plaintiff  not  being  of 
age  wben  married,  the  statute  of  limitations  is  no 
bar  to  recovering  the  portions  received  by  the 
half  sisters. 

4.  Pn»llts  of  Realty— Rights  to— Case  at  Bar.— The 
plaintiffs,  A.*8  sister  and  her  husband,  are  enti- 
tled to  two-thirds  of  the  proflu  of  the  lands  de- 
vised to  A.,  made  after  the  marriage  of  her 
mother. 

5.  Wills— Slpiatnre  of  Testator*— Top  of  WUI.— inser- 
tion of  testator's  name  at  top  or  in  any  other  part 
of  a  will,  equivalent  to  signature  at  bottom. 

RICHARD  DRUMMOND  by  his  testa- 
ment devised  as  followeth:  *i  give  and  be- 
queathe   to   my   wife  Catharine  Drummond 


•Wills— SIffmitnre  of  Testator— Where. -In  Perkins 
T.  Jones,  84  Va.  363.  4  S.  E.  Rep.  838.  it  is  said:  *ln 
this  state  as  we  have  seen,  no  witnesses  were  re- 
quired to  a  will  wholly  written  by  the  testator;  and 
althouffb  our  courts  showed  a  disposition  at  one 
time  to  follow  the  English  view  as  to  the  sufficiency 
of  a  signature  anywhere  on  the  paper  {BaiUv  v. 
Tfackle,  Wythe  173:  Selden  v.  Coalter,  2  Va.  Cas.  568). 
the  publication  required  in  England  in  such  cases 
being  absent  under  our  law.  the  view  was  ques- 
tioned and  finally  denied,  as  the  proof  of  finality  of 
intention  might  be  altogether  wanting  in  an  un- 
signed and  unattested  will,  recited  in  the  case  of 
Waller  v.  Waller,  1  QratL  454.  Such  a  will  coming 
under  consideration,  it  was  held  in  this  court  that  a 
will  unsigrned  and  unattested,  was  lacking  in  evi- 
dence of  finality  of  intention,  and  the  will  in  such 
guise  was  rejected.  The  legislature  thereupon 
amended  our  statute  so  as  to  bring  it.  plainly  in  ac- 
cord with  this  decision,  and  It  was  required  that  the 
will  .should  be  sig-ned  in  such  manner  as  to  make  it 
manifest  that  tbe  name  was  intended  as  a  signa- 
lure."  See  principal  case  also  cited  in  Waller  v. 
Waller,  1  Gratt.  474:  foot-note  to  Selden  v.  Coalter,  2 
Va.  Cas.  563. 

See  f nrtber,  on  this  subject,  foot-note  to  Waller  v. 
Waller,  1  Gratt.  464:  Ramsey  v.  Ramsey,  13  GratL 
««.  and  foot-note;  Roy  v.  Roy,  16  Gratt.  418,  and 
foot-noU, 


the  land  left  me  by  my  father  Richard 
Drummond,  lying  on  Hunting  creek,  con- 
taining 600  acres,  including  the  half  of 
Half  moon  island,  during  her  widowhood; 
and  i  also  give  my  said  wife  the  use  of  my 
watermill,  lying  on  the  head  of  Hunting 
creek,  during  her  widowhood,  item  i  give 
and  bequeath  unto  my  daughter  Alicia 
Drummond  my  abovesaid  plantation,  lying 
on  Hunting  creek,  after  the  time  limited 
to  her  mother,  to  her  and  to  her  heirs, 
and  i  also  give  my  said  watermill  to  my 
daughter  Alicia,  to  her  and  to  her 
174  heirs,  item  i  give  *and  bequeath  to 
my  daughter  Anne  Drummond  the 
plantation  which  my  father  bought  of 
Jacob  Litchfield,  to  her  and  to  her  heirs, 
and  i  also  give  my  daughter  Anne  a  negro 
boy  named  Jamey.  and  in  case  my  two 
children  Alicia  and  Anne  Drummond  should 
die  without  heirs  of  their  bodies  then  i  give 
my  said  wife  my  plantation,  lying  on  Hunt- 
ing creek,  during  her  life,  and  after  her 
death  to  my  brother  Spencer  Drummond. 
my  will  is  that  my  wife  Catharine  have  all 
my  estate  till  the  first  child  marries  or  ar- 
rives to  the  age,  twenty  one  years,  and 
my  will  is  that  there  shall  be  an  equal  di- 
vision of  my  estate  and  settlement.' 

The  writing  purporting  to  be  this  testa- 
ment begins  with  these  words,  *i  Richard 
Drummond  of  Accomack  county,  &c.  do 
make  and  ordain  this  my  last  will  and  tes- 
tament, &c.,'  and  concludes  with  these 
words,  *  revoking  all  other  wills  before 
made,  in  testimony  whereof  i  have  here- 
unto set  my  hand  and  afiBxed  my  seal,  this 
day  of  april,  in  the  year  of  our  lord 
1744.  signed,  sealed,  published,  and  deliv- 
ered in  presence  of,'  no  name  is  written 
under  it. 

Richard  Drummond  died  in  february, 
1750-1.  probate  of  this  writing  for  his  tes- 
tament was  obtained  in  October,  1765,  when 
three  witnesses,  before  the  court  of  Acco- 
mack county,  to  whose  jurisdiction  the 
matter  belonged,  deposed  that  they  believed 
it  to  be  all  of  his  handwriting,  with  which 
they  declared  themselves  to  have  been  well 
acquainted. 

Administration  of  the  goods,  chatels  and 
credits  of  Richard  Drummond,  on  the  sup- 
position of  his  intestacy,  was  committed  to 
Catharine  his  widow,  the  mother  of  the 
plaintiff  Anne  and  her  sister,  the  daughter 
Alicia  died  an  infant,  intestate,  and  not 
having  been  married,  between  three  and 
four  years  after  the  death  of  her  father. 

In  1756,  the  widow  was  married  to  Ralph 
Justice,  who  died  in  her  lifetime,  in  decem- 
ber,  1759,  having  made  his  testament, 
whereof  he  appointed  the  defendent  L/evin 
Teackle  executor. 

The  plaintiff  Anne,  the  other  daughter 
of  Richard  Drummond,  in  may,  1759,  being 
then  an  infant,  was  married  to  William 
Justice,  son  of  the  before  named  Ralph 
Justice,  and  after  his  death,  which  hap- 
pened in  april,  1762,  was  married  in  novem- 
ber,  of  the  same  year,  whether  then  an 
infant  or  of  full  age  doth  not  appear,  to 
her  present  husband. 
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Catharine  Drummond,  at  the  time  of  her 
marriage  with  Richard  Drummond,  was  the 
widow  of  John  Shepherd,  to  whom  she  had 
borne  two  daughter*,  Margaret  and  Eliza- 
beth, who  were  married,  the  former  to  the 
defenders t  Edward  Ker,  and  the  latter  to 
John  Harmanson,  the  testator  of  the  other 
defendents  William  Harmanson  and   Henry 

Harmanson. 
175  *The     plaintiffs   commenced    their 

suit,  first  against  the  defendent  Levin 
Teackle  alone,  by  their  bill  filed  in  march, 
1767,  stating  Richard  Drummond  to  have 
died  intestate,  and  alleging  that  Ralph 
Justice,  after  his  marriage  with  the  mother 
of  the  plaintiff  Anne,  entered  into  the  lands 
and  took  possession  of  the  slaves  and  other 
chatels  of  Richard  Drummond,.  and  received 
the  profits  thereof,  and  converted  to  his  own 
use  part  of  the  personal  estate,  and  demand- 
ing an  account  of  those  profits  a  d  personal 
estate,  and  praying  a  decree  for  the  plain- 
tiff Anne's  proportions  of  them,  or  so  much 
as  had  not  been  accounted  for  to  her  former 
husband  William  Justice. 

The  defendent,  by  his  answer  to  that  bill, 
admitted  that  the  daughter  Alicia's  part  of 
her  fathers  estate  had  been  divided  into 
four  parts,  and  distributed  among  her 
mother,  the  plaintiff  Anne,  and  her  two 
half  sisters,  in  such  manner  as  he  was  ad- 
vised the  law  directed;  and  alleged  that 
Ralph  Justice,  whose  possession  of  Richard 
Drummonds  lands  and  other  estate,  from 
some  time  in  1756  until  may,  1759,  is  ad- 
mitted, delivered  up  the  whole  estate  real 
and  personal  to  William  Justice,  after  the 
intermarriage  of  him  and  the  plaintiff 
Anne,  about  the  time  last  mentioned ;  which 
delivery,  as  the  defendent  insisted,  dis- 
charged his  testator  from  obligation  to 
render  any  further  account  of  that  estate  or 
its  profits. 

That  cause  was  set  for  hearing  in  febru- 
ary,  1770.  14  of  november,  1782,  an  order 
was  made,  by  consent  of  parties,  appointing 
commissioners  to  state  and  report  an  ac- 
count of  such  part  of  Richard  Drummonds 
estate  as  came  into  possession  of  his  widow, 
before  her  marriage  with  Ralph  Justice,  and 
also  of  such  part  of  the  estate  of  Richard 
Drummond  as  came  into  possession  of  Ralph 
Justice  after  his  marriage  with  Catharine 
Drummond,  and  of  the  nett  profits  of  the 
whole  estate  from  the  death  of  Richard 
Drummond,  and  an  account  of  such  part  of 
Catharine  Drummonds  estate  as  came  to  the 
possession  of  Ralph  Justice,  after  his  mar- 
riage aforesaid,  and  of  the  disbursements 
and  applications  by  Ralph  Justice,  or  his 
executor,  in  discharge  of  debts  and  in  de- 
livery thereof  to  persons  claming  the  same. 
Similar  orders,  subsequent  to  this,  ap- 
pointed other  commissioners,  who  made  re- 
ports, upon  which  was  no  decree. 

In  may,  1787,  the  plaintiffs  filed  an 
amended  bill,  making  the  other  defendents 
parties. 

In  the  amended  bill  the  plaintiffs  set  forth 
the  testament  of  Richard  Drummond,  stated 
that  it  had  been  in  possession  of  Catharine 
Drummond,    from   the   time    of  his  death. 


until  the  year  1765,  when  the  plaintiff 
Thomas  Bailey  procured  it  to  be  proved, 
and  obtained  a  commission  of  admin- 
176  istration  of  that  testators  *goods, 
chatels  and  credits,  with  the  testa- 
ment annexed,  that  'Catharine  Drummond 
took  her  dower  in  the  real,  and  received  her 
distributive  share  of  the  personal  estate  of 
her  said  husband,  and  that  the  share  of 
Alicia  was  distributed  among  her  mother, 
the  plaintiff  Anne,  and  her  two  half  sisters; 
stated  the  intermarriage  of  Ralph  Justice 
^nd  Catharine  Drummond,  his  death,  and 
appointment  of  an  exerutor,  and  the  mar- 
riages of  the  plaintiff  Anne;  insisted  that 
the  half  sisters  were  not  intitled  to  any  part 
of  Alicia's  estate,  and  that  the  right  of 
Catharine  the  widow,  who  did  not  renounce 
the  benefit  she  might  clame  by  the  testa- 
ment, to  the  profits  of  Hunting  creek 
land,  ceased  by  her  marriage  with  Ralph 
Justice,  or,  if  not,  that  the  plaintiff  Anne 
was  intitled  to  two  third  parts  of  those 
profits,  after  the  intermarriage ;  stated  that 
the  balance  of  the  personal  estate  left  by 
Richard  Drummond,  which  came  to  the 
possession  of  Ralph  Justice,  amounted  to 
6891.  12s.  3d,  the  profits  of  the  said  estate, 
during  the  widowhood  of  Catharine  Drum- 
mond, that  is  from  february,  1752,  until 
may,  1756.  to  6841.  9s.  6d,  and  the  profits 
during  the  possession  of  Ralph  Justice, 
that  is,  from  may  1756,  until  1759,  to  3721. 
4s.  9d ;  charged  Ralph  Justice,  and  after  his 
death  his  executor,  with  receiving  moneys 
from  the  debtors  of  Richard  Drummond  and 
Catharine  Drummond,  and  from  the  tenent 
of  a  plantation  belonging  to  Richard  Drum- 
monds estate,  for  rent;  and  prayed  the  like 
decree  as  they  prayed  by  the  original  bill 
against  the  defendent  Levin  Teackle,  and 
a  decree  against  the  other  defendents  to  re- 
fund the  money  wrongfully  received  for  the 
shares  of  the  two  half  sisters. 

The  defendent  Levin  Teackle,  after  ad- 
mitting by  answer  the  several  facts  stated 
in  the  amended  bill,  except  the  receipts  of 
profits,  debts,  and  rent,  to  so  much  of  the 
bill  as  demanded  the  profits  of  Richard 
Drummonds  estate  demurred,  insisting  that, 
by  his  testament,  his  widow,  and,  in  her 
right,  Ralph  Justice,  after  their  intermar- 
riage, were  intitled  to  the  profits;  by  fur- 
ther answer,  alleged  that  Ralph  Justice 
delivered  up  the  estate  to  William  Justice, 
former  husband  of  the  plaintiff  Anne,  after 
their  intermarriage,  and  that  the  repre- 
sentatives of  Catharine,  the  administratrix 
of  Richard  Drummond,  were  responsible  for 
her  transactions  in  that  office,  not  the  de- 
fendent ;  demurred  to  that  part  of  the  bill, 
which  demanded  an  account  of  monies 
which  had  been  due  to  the  said  Catharine, 
and  with  receiving  which  the  defendent  and 
his  testator  were  charged,  and  of  rent,  be- 
cause, first,  the  charges  were  vague,  sec- 
ondly, the  executor  or  administrator  of  the 
said  Catharine  only  can  properly  demand 
that  account,  and,  thirdly,  where  the  land 
for  which  the  rent  became  due  lieth,  or 
when  the  rent  became  due,  is  not 
177      shewn ;  *and  demurred  to  that  part  of 
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the  bill  wl^ich  inquired  after  the  dis- 
tribution of  Richard  Drummonds  estate, 
because  the  defendent  is  not  stated  to  be 
executor  or  administrator  of  Richard  Drum- 
mond. 

The  defendent  Edward  Ker  after  by  an- 
swer denying  a  demand  from  him  by  the 
plaintiffs  before  exhibition  of  their  present 
bill,  on  account  of  any  matter  therein  con- 
tained, and  confessing  himself,  in  right  of 
his  wife,  to  have  received  in  february,  1762,* 
531.  12s.  S%  for  her  distributive  share  of 
Alicia  Drummonds  personal  estate,  de- 
murred to  that  part  of  the  bill,  which  prayed 
a  decree  against  him  to  refund  the  money 
so  received  insisting  that  his  wife  was  in- 
titled  to  it  by  the  statute  for  distribution 
of  personal  estate  undisposed  by  testament, 
and,  if  she  were  not  in  titled,  that  a  demand 
of  this  nature,  first  made  after  the  expira- 
tion of  27  years,  ought  not  to  be  counte- 
nanced in  a  court  of  equity,     and 

The  other  defendent,  executors  of  John 
Harmanson,  by  their  answer,  relied  upon 
the  statute  for  limitation  of  actions  in  bar 
of  the  demand  against  them. 

The  case  was  argued  on  the  second  day 
of  march,  1793. 

The  validity  of  the  writing,  proved  for 
the  testament  of  Richard  Drummond,  to 
devise  lands  was  not  controverted,  perhaps 
is  not  controvertable.  the  statute  made  in 
1748  (chap,  ni  of  the  edition  in  1769,  sect. 
VII)  which  required  devises  of  land  to  be 
written »  and  signed,  and  attested,  or  to  be 
wholly  written  by  the  testator,  dispensed 
unquestionably  with  attestation  in  the  au- 
tograph, insertion  of  the  testators  name 
at  the  top  hath  been  adjudged,  and  in  any 
other  part  probably  would  be  adjudged, 
equivalent  to  signature  of  his  name  at  the 
bottom  of  the  writing,  for  the  purpose  of 
signature  being  to  indicate  the  author  of 
the  act,  that  indication  in  any  part  of  the 
act  seemeth  sufficient,  the  testator  indeed 
by  the  two  last  clauses  in  the  writing 
sheweth  an  intention  to  sign  it  in  presence 
of  witnesses,  but  the  absence  of  a  ceremony, 
for  signature  before  witnesses  and  their 
attestation  were  no  more  in  this  case,  can- 
not frustrate  an  act  defective  in  not  one 
essential  quality. 

Upon  the  questions  which  were  contro- 
verted the  court  delivered  this 

OPINION, 

That  the  condition,  annexed  to  the  devise, 
by  the  testament  of  Richard  Drummond,  of 
his  Hunting  cteek  land,  half  of  Halfmoon 
island,  and  a  mill,  to  his  wife  Catharine, 
namely  the  continuance  of  her  widowhood 
after  his  death  was  not  discharged 
178  *by  the  subsequent  devise  to  her  of 
all  his  estate,  until  the  elder  of  his 
children  should  be  married,  or  should  attain 
the  age  of  twenty  one  years; 

Because  the  presumption,  that  the  tes- 
tator, who  with  his  own  hand  wrote  his 
testament,  did  not  remember,  whilst  he  was 
forming  the  later  devise,  what  was  con- 
tained in  the  former,  or  that  he  had  changed 
his  mind,  during  the  short   time    in   which 


such  an  act  as  the  writing  this  testament 
may  be  performed,  seems  less  probable, 
than  the  presumption,  that  he  supposed  the 
condition  expressed  in  the  one  would  be 
understood  in  the  other,  and  therefore  the 
insertion  of  it  in  this  would  be  an  unneces- 
sary repetition ;  and  that  he  had  not  changed 
an  intention,  indicated  no  less  than  three 
times  in  explicit  t«>rms,  an  intention  origi- 
nating from  the  contemplation,  in  his  wifes 
future  matrimonial  alliance,  if  not  of  an 
efifect  which  would  more  divide  her  affection, 
at  least,  of  her  inability  to  provide  for  her 
offspring  by  him  so  well  as  she  might 
otherwise  have  provided   for  them : 

And  altho  the  wifes  interest  in  the  tes- 
tators other  land  was  determinable,  not  by 
her  marriage,  but,  by  another  event,  this 
difference,  which  that  the  testator  designed 
may  be  doubted,  no  cause  for  it  being  des- 
cernible,  if  considerable  at  all,  ought  not 
to  alter  that  interpretation  of  the  testament 
according  to  which 

The  wife  was  intitled  to  all  the  estate  to 
one  part,  if  she  continued  a  widow,  and  to 
the  remainder,  in  either  that,  or  the  con- 
trary event,  until  the  elder  of  the  children 
should  have  been  married,  or  if  she  had 
not  died,  would  have  attained  the  age  of 
eighteen  years,  when  an  equal  division  of 
the  estate  was  directed  to  be,  and  the  wife 
could  have  retained  her  dower  only ; — but 
if  she  should  marry  again,  then  her  title 
by  the  testament  to  the  land  devised  to 
Alicia  ended  and  her  title  of  dower  in  it 
remained,  (a)  and  by  which  interpretation 
a  harmony  will  be  in  all  parts  of  the  testa- 
ment one  with  another,  the  reverse  whereof 
will  be  effected  by  any  other  interpretation. 

And  that  the  defendent  Levin  Teackle, 
out  of  the  estate  in  his  hands  to  be  admin- 
istered of  Ralph  Justice,  ought  to  pay  to 
the  plaintiffs  two  thirds  parts  of  the  profits 
of  the  land,  devised  by  the  testament  of 
Richard  Drummond  to  his  daughter  Alicia, 
made  by  the  said  Ralph  Justice,  after  his 
marriage  with  her  mother,  as  well  those 
received  by  himself,  as  those  received,  after 
his  death,  by  his  executor,  which  had  not 
been  accounted  for  with  William  Justice, 
the  plaintiff  Annes  former  husband. 
179  *The  court  is  also  of  opinion  that 
the  two  sisters  of  Alicia  Drummond 
by  her  mothers  first  husband,  John  Shep- 
herd, were  not  entitled  to  shares  of  the  said 
Alicias  personal  estate,  because,  altho  the 
statute,  then  in  force  for  distribution  of 
the  estates  which  the  owners  disposed  not 
by  testaments,  provided  4f  after  the  death 
of  a  father  any  of  his  children  shall  die  in- 
testate, without  wife  or  children,  in  the 
lifetime  of  the  mother,  that  every  brother 
and  sister,  and  the  representatives  of  them 
shall  have  an  equal  share  with  her,*  and 
although  all  the  children  of  one  woman,  by 
divers  men,  are  brothers  and  sisters  to  one 
another,  3'et  in  the  same  statute  the  words, 

(a)  The  plaintiffs  supposed  the  widow,  by  not  re- 
nounciufir  the  testament,  to  have  been  barred  of 
dower  in  the  land  devised  to  Alicia,  but  the  act  of 
sreneral  assembly  to  which  they  allude  for  this, 
1727.  chap.  IV,  of  the  edition  in  17®,  sect.  XXI  doth 
not  extend  to  lands.— Note  In  edition  of  179B. 
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'and  if  all  the  children  shall  die,  intestate, 
without  wife  or  children,  in  the  lifetime  of 
the  mother,  then  the  portion  of  the  child 
so  dying^  last  shall  be  equally  divided,  one 
moiety  to  the  mother,  and  the  other  moiety 
to  the  next  of  kindred  by  the  father,'  im- 
mediately following  the  words  before  re- 
hearsed, so  that  in  this  case,  after  the 
death  of  Alicia,  if  the  plaintiff  Anne  had 
died  intestate,  having  never  been  married, 
her  portion  would  unquestionably,  have 
been  divided  between  her  mother  and  next 
of  kindred  by  her  father,  in  exclusion  of 
Shepherds  daughters,  suggest  an  argument 
which  seems  to  prove,  that  by  'brother  and 
sister,'  were  intended  brother  and  sister  by 
the  same  father,  if  the  position,  that  the 
statute  appointed  those  successors  to  an 
intestate,  whom  the  legislature  supposed 
his  affection  would  have  moved  him  to  ap- 
point, if  he  had  made  his  testament,  be 
true,  as  it  is  said  to  be ;  for  the  predilection 
towards  a  paternal  uncle  or  aunt,  or  even 
remoter  kinsfolk,  in  the  case  of  the  child 
dying  last,  cannot  operate  so  powerfully, 
as  the  supposed  predilection  towards  the 
sister  by  the  father,  in  the  present  case 
operates  to  the  exclusion  of  uterine  sisters 
from  the  succession ; 

And  consequently  that  the  plaintiffs,  in 
right  of  the  wife,  were  intitled  to  one  half 
of  the  shares  of  Alicia  Drummonds  personal 
estate,  which  were  i?eceived  by  the  defend- 
ents  Edward  Ker,  and  John  Harmanson, 
the  testator  of  the  defendents  William 
Harmanson,  and  Henry  Harmanson,  in 
rig'ht  of  their  wives,  the  daughters  of  Cath- 
arine Drummond  by  John  Shepherd,  and 
were  also  entitled,  if  the  said  Catharine 
died  intestate,  to  one  third  part  of  the  other 
half; 

And  that  the  plaintiffs  are  not  barred,  by 
the  equity  of  the  statute  for  limitation  of 
actions,  of  recovering  tne  plaintiff  Annes 
own  half  from  the  defendents  Edward  Ker, 
and  William  Harmanson  and  Henry  Har- 
manson, unless  she  had  attained  her  full 
age  at  the  time  of  her  marriage  with  her 
present  husband  in  which  case  the  plaintiffs 
are  not  barred  of  recovering  that  half  from 

the  defendent  L/evin  Teackle, 
180  *Who  by  his  answer  to  the  original 
bill,  having  acknowledged  himself  to 
have  distributed  the  personal  estate  of 
Alicia  Drummond  among  her  mother  and 
three  sisters,  either,  if  such  his  intromis- 
sion therein  were  wholly  unauthorised,  or 
if  the  administration  thereof  had  been  com- 
mitted to  him,  was  a  trustee  for  those  in- 
titled  to  the  said  Alicia  Drummonds  estate : 
And  that  upon  the  same  principle  the 
plaintiffs  are  not  barred  of  recovering  from 
the  defendent  I^evin  Teackle  the  plaintiff 
Annes  third  part,  if  her  mother  died  in- 
testate, of  the  other  half  of  the  shares  re- 
ceived as  aforesaid  by  the  husbands  of  her 
sisters. 

And  the  court,  overruling  such  of  the  de- 
murrers as  this  opinion  contravened,  di- 
rected master  commissioner  Hay  to  examine, 
state,  and  settle  all  accounts  between  the 
parties,  according  to  the  opinion,  to  inquire 


of  the  plaintiff  Annes  age  at  her  marriage 
with  the  other  plaintiff,  and  what  testament 
her  mother  made,  if  she  made  a  testament, 
and  to  report  these  matters,  as  they  shall 
appear  to  him,  with  any  other  matters,  by 
himself  thought  pertinent  or  by  the  parties 
required,  to  be  stated,  to  the  court. 


BHTW£BN 

WIIrLIAM  NANCE  and  Mary  his  wife. 
plaintiffs, 

AND 

GEORGE  WOODWARD  and  Lucy  his  wife, 
who  was  the  widow  and  administratrix  of 
Timothy  Vaughan,  the  son,  defendents.  * 

March.  1793. 

WIIU— Construction— Case  at  Bar.— The  words  in  a 
win.  "I  ffive  to  my  wife  S..  all  my  personal  estate 
and  necrroes,  (namingr  them.)  and  the  use  of  the 
plantation  whereon  I  now  live,  darinfir  her  natural 
life,"  confer  only  a  life  estate  In  the  personalty 
and  the  negroes,  as  well  as  in  the  plantation:  the 
phrase  "durlnff  her  natural  life"  qualifyinfir  the 
whole. 

TIMOTHY  VAUGHAN,  the  father,  in 
his  testament,  the  1  day  of  december,  1759. 
after  devising  lands  to  his  three  sons  David, 
Timothy,  and  Henry,  and  bequeathing  some 
stock  and  a  bed  to  his  daughter  the  plaintiff 
Mary,  and  a  gold  ring  to  each  of  his  daugh- 
ters Sarah  and  Cate  Rably,  added,  'item, 
give  to  my  wife  Sar^h  Vaughan  all  my  per- 
sonal estate,  and  negros,  named  as  follow- 
eth,  Peter,  Nat,  Thomas  Beef,  Nancy,  Patt, 
and  the  use  of  the  plantation  whereon  i  now 
live,  during  her  natural  life;'  and  appoint 
his  wife  the  executrix,  directing  that  she 
should  not  be  required  to  give  security,  and 
that  his  estate  should  not  be  appraised. 
181  *David,    the    eldest    son,    and    the 

daughters  Sarah  and  Cate  Rably  are 
dead,  intestate,  and  unrepresented  otherwise 
than  by  their  surviving  brothers  and  sister. 
No  inventory  and  appraisement  of  the 
estate  df  Timothy  Vaughan  the  father  ap- 
pear to  have  been  returned  by  his  executrix, 
who  died  in  1772. 

Of  the  estate  in  her  possession  at  the 
time  of  her  death,  Timothy  the  second  son, 
to  whom  the  administration  thereof  vcas 
committed,  returned  an  inventory  and  ap- 
praisement to  Newkent  county  court,  which 
estate  is  that  bequeathed  to  her  by  the  tes- 
tament of  her  husband,  or  what  remained 
of  4t  and  proceeded  from  it. 

The  plaintiffs,  in  right  of  the  wife, 
claimed  her  proportion  of  the  appraised 
value  of  the  negros,  and  distributive  shares 
of  the  other  chatels. 

The  defendents  insisted,  that  the  property 
of  the  personal  estate  and  negros,  and  not 
the  use  for  her  life  only,  was  bequeathed 
by  the  testator  to  his  wife,  by  whose  testa- 
ment the  negros  were  bequeathed  to  £>avid 
the  eldest  son,  from  whom  they  descended 
to  his  brother  Timothy,  former  husband  of 
the  defendent  Lucy. 


•Sec  Wythe  445. 
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The  cause  coming^  on  to  be  heard,  the  sec 
end  day  of  inarch,  1793,  the  court  delivered 
this 

OPINION. 

That  in  the  bequest  by  Timothy  Vaughan 
to  his  wife  of  all  his  personal  estate,  and 
negros,  and  the  use  of  the  plantation 
whereon  he  lived,  during  her  life,  the 
words,  ^during  her  life.'  relating  neces- 
sarily to  the  words,  4  give  to  my  wife,' 
ought  to  be  connected,  and  be  understood 
to  have  been  repeated,  with  them  in  every 
intervening  member  of  the  sentence  to 
which  they  apply,  limiting  the  duration  of 
her  interest  in  all  the  things  which  were 
the  subjects  of  the  gift,  and  the  bequest 
ought  to  be  expound^  in  the  sense,  wherein 
it  would  have  been  expounded,  if  it  had 
been  written  thus:  *i  give  to  my  wife,  dur- 
ing her  life,  all  my  personal  estate,  and 
negros,  and  the  use  of  the  plantation 
whereon  i  now  live;  or  thus:  *all  my  per- 
sonal estate,  and  negros,  and  the  use  of 
the  plantation,  whereon  i  now  live,  i  give 
to  my  wife  during  her  life ;  or,  more  ex- 
plicitly thus:  *i  give  to  my  wife  all  my  per- 
sonal estate  during  her  life,  and  i  give  to 
my  wife  my  negros  during  her  life,  and  i 
give  to  my  wife  the  plantation  whereon  now 
live  during  her  life. ' 

That  this  exposition  is  the  more  eligible 
than  the  other,  according  to  which  the 
words,  *during  her  life,'  are  applied 
182  *only  to  that  part  by  which  the  use  of 
the  land  was  given  to  her  would  be, 
because,  the  words,  confined  to  that,  would 
be  buperfluous,  for  a  devise  of  the  land, 
without  those  words,  when  this  testator 
died,  would  have  conveyed  it  to  her  during 
her  life  only ;  whereas  the  words,  applied 
to  the  personal  estate  and  negros,  are 
significant. 

That,  if  the  bequest  be  so  expounded,  and 
consequently  the  wife  could  make  no  dis- 
position of  the  personal  estate  and  negros 
which  would  be  effectual  after  her  death, 
the  former,  or  so  much  thereof  as  did  not 
perish,  and  was  not  in  the  use  consumed, 
in  her  lifetime,  was,  with  the  accessions, 
distributable,  after  her  death,  amongst  tne 
children,  dnd  the  latter,  with  the  increase 
of  the  females,  descended  to  the  heir  at 
law,  of  the  testator,  and 

That  the  value  of  the  negros,  for  propor- 
tions whereof  the  heir  was  accountable  to 
the  other  five  children,  is  the  value  of  such 
of  the  original  stock,  with  the  increase  of 
the  females,  as  survived  at  the  time  of  the 
wife's  death,  when  he  had  a  right  to  pos- 
session of  them ;  which  value  appeareth  by 
the  appraisement  returned  by  Timothy 
Vaughan  the  son  to  be  3001.  10s. 

Conformably  with  which  opinion,  the 
eldest  son  having  died  intestate  and  child- 
less, and  thereby  his  brother  Timothy, 
the  intestate  of  the  defendent  Lucy,  to 
whom  the'  negros  descended,  being  in  like 
manner  accountable ;  and  two  of  the  daugh- 
ters, who  are  dead,  not  appearing  to  have 
been  married,  or  to  have  made  their  testa- 
ments, and  thereby  the  plaintiff  Mary  being 


intitled,  as  is  supposed,  to  distributive 
shares  of  their  proportions,  the  court  pro- 
nounced this 

DECREK. 

That  the  defendents,  out  of  the  estate  in 
their  hands  to  be  administered  of  their  in- 
testate Timothy  Vaughan,  the  son,  do  pay 
unto  the  plaintiffs  831.  9s.  5d.  being  the 
sum  of  the  plaintiff  Mary's  proportion  of 
the  value  of  the  negros,  and  her  distributive 
shares  of  the  defunct  childrens  proportions, 
and  also  pay  unto  them  171.  48.  8d.  being 
the  sum  of  the  plaintiff  Mary's  filial  por- 
tion and  distributive  share  of  511.  14s.  the 
appraised  value  of  the  personal  estate,  ex- 
clusive of  the  negros,  as  appeareth  by  the 
forementioned  exhibit,  with  interest  upon 
both  those  sums  from  the  last  day  of  may, 
in  the  year  1773:  liberty  being  reserved  to 
the  defendents,  on  any  day  of  the  term  next 
after  they  shall  have  been  served  with  a 
copy  of  this  decree,  to  shew  cause  against 
that  part  thereof  which  related  to  the  per- 
sonal estate,  exclusive  of  the  negros,  inas- 
much as  they  do  not  by  their  answer 
confess  it  to  have  come  to  the  hands  of  their 
intestate. 

♦Between  183 

MILES  CARY  and  Grizzel   his  wife, 
and  Josiah  ByxuXon,  plaintiffs, 

AND 

NATHANIEL  BUXTON,  defendent, 
Marcl),  1798. 

I.  Wills-CoiMtniction- Election-  Cue  at  Bar- 1751.  J, 
B.y  who  was  seised  of  lands  In  fee,  devised  tbezn  to 
bis  eldest  son.  who  was  also  heir  in  tail  of  other 
lands  which  J.  B,  held  in  tail,  and  which  tie  de- 
vised to  his  sons  T.  and  W.  The  heir  of  the  eldest 
son  recovered  the  entailed  lands  which  the  father 
had  devised;  but  an  injunction  was  granted ;  and 
ItwasHELD  that  it  was  plainly  contrary  to  the 
testator's  intention,  that  he  should  have  all  the 
lands:  and  bavinff  elected  to  take  those  in  tall,  he 
was  compelled  to  convey  the  others  to  those  who 
claimed  throuffh  T.  and  W. 

a.  Same— Same— Same— Same.— Alon fir  with  the  lands 
held  by  the  testator  in  fee,  be  bequeathed  slaves 
to  the  eldest  son.  Held,  that  he  should  also  ac- 
count for  said  slaves  and  their  increase,  and  for 
the  rents  and  profits  of  the  lands  to  be  conveyed 
by  him:  and  the  plaintiffs  should  account  for  the 
rents  and  profits  of  the  lands  recovered  by  him. 

JAMES  BUXTON,  seised  of  lands,  part 
in  fee  simple,  and  other  part,  by  the  testa- 
ment of  Richard  Bennett,  in  fee  taille,  in 
the  year  1751,  devised  the  former,  called  his 
old  plantation,  to  his  eldest  son  John,  to 
whom  he  also  bequeathed  several  negro 
slaves  and  chatels,  and  devised  the  latter, 
consisting  of  two  tenements,  one  called 
Bacons,  to  his  son  Thomas,  and  the  other 
called  Jordans,  to  his  son  William,  and  to 
their  respective  heirs,  the  devise  to  John 
was  without  words  of  inheritence.  in  a 
subsequent  clause  is  a  devise  to  the  testators 
son  Josiah,  and  to  his  heirs,  of  the  plan- 
tation given  to  any  of  his  sons  who  should 
die  without  issue ;  whereby    the^.  estate    de- 
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vised  to  every  son,  except  Josiah,  was  an 
entail. 

The  defendent,  only  child  of  John,  recov- 
ered the  lands  entailed  by  Bennetts  testa- 
ment from  the  plaintiffs,  who  had  succeded 
to  the  rigfhts  of  Thomas  and  William. 

The  plaintiffs,  by  their  bill,  prayed  that 
the  defendent  might  be  decreed  to  convey 
and  deliver  to  them  the  lands  and  slaves, 
and  pay  to  them  the  value  of  the  other  es- 
tate, which  had  been  devised  and  be- 
queathed by  his  grandfather  to  his  father, 
and  had  come  into  possession  of  the  de- 
fendent himself,  if  he  elected  to  retain  the 
lands  recovered,  and  that  the  judgment 
might  be  enjoined  until  further  order,  which 
injunction  was  awarded. 

The  defendent,  by  his  answer,  insisted 
that  the  devise  to  his  father,  if  the  words 
were  proper  to  convey  a  fee  simple,  was 
void,  because  being  heir  he  took  by  descent, 
but,  whether  he  took  by  descent,  or  whether 
a  fee  taille  were  devised,    he   clamed 

184  *the  lands  devised  by  both  testators ; 
electing  however,  if  he  must  be  con- 
fined to  one,  to  hold  those  devised  by  Ben- 
nett: and  stated  that  of  the  slaves 
bequeathed  to  the  defendents  father,  and 
their  increase,  some  were  dead,  one  had  been 
sold  by  the  defendent,  and  the  remainder, 
who  had  eloped  to  the  british  enemy,  never 
returned. 

The  case  was  argued  the  2  day  of  march 
1793,  when  the  court  delivered  this 

OPINION, 

That  the  defendent,  who,  claiming  by 
the  testament  of  Richard  Bennett,  hath 
recovered  the  entailed  lands  devised  by 
James  Buxton  to  his  sons  Thomas  and  Wil- 
liam, ought  not  to  retain  any  estate  or  in- 
terest derived  from  the  said  James  Buxton 
by  (a)  testament,  but  ought  to  yield  the 
same  to  the  plaintiff;  because  the  presump- 
tion, that  this  testator,  if  he  had  known 
that  right  to  exist,  the  assertion  of  which 
after  his  death  deranged  the  partition  of 
the  estate  made  by  him,  would  have  pro- 
vided some  other  way  for  those  younger 
sons,  at  least  would  have  bestowed  upon 
them  what  he  devised  and  bequeathed  to 
his  eldest  son,  or  would  have  directed  their 
loss  to  be  compensated  out  of  his  legatary 
portion,  is  no  less  cogent  of  our  belief, 
than  a  paragraph,  to  one  or  other  of  those 
purposes,  inserted  in  his  testament,  would 
have  been ;  and  this  presumption  will  au- 
thorise the  supplement  of  such  a  provisory 
substitution  of  Thomas  and  William  for 
John,  in   the  testament,     the   supple- 

185  ment  (b)  is  conceived  *to  be  sanctified 


(a)  In  this  part  of  the  opinion  prefixed  to  the  de- 
cree, as  it  is  entered  on  the  record,  are  the  words, 
hereditary  succession  or,  which  were  inserted  inad- 
vertently.—Note  in  edition  of  1795. 

(b)  Examples  of  supplements  to  render  effectual 
the  presumed  wills  of  testators. 

1.  Curius  substi tutus  hereserat.sl  posthumusante 
tutelae  suae  annos  decessis«eL  non  estnatus.  pro- 
piaqui  bona  sibl  vendicabant.  quis  dubitaret,  quin 
ea  voluntas  fulsset  testantis.  ut  is  non  nato  lilio 
heres  esset.  qui  mortuo?  sed  hoc  non  scripserat. 
Qalnctil.  deinstitut  ofator.  lib.  VII.  c.  VI.  Cicero, 
orat.  pro  A.  Caecina,  c.  8.    see  eq.  ca.  abr.  part  1  p. 


by  the  necessity  of  some  expedient  to 
effectuate,  as  much  as  is  now  possible,  and 
with  least  inconvenience,  the  intention  of 
a  testator  to  give  some  of  his  lands  to  two 
of  his  children ;  an  intention,  otherwise, 
wholely  frustrated  through  error  in  him. 
and  this  expedient  is   recommended    by   its 

concordance  with  the  principles  of 
186      equity,  which  forbid  him,  *who  gain- 

eth  by  abolishing  one  part  of  a  testa- 
ment, to  gain  also  by  another  part  of  the 
same  testament  suffered  to  retain  its  vigor, 

345.  c.  10.  and  eq.  ca.  abr.  part  2  p.  294.  c.  24.  that  the 
testator,  who  willed,  if  a  posthumous  son  should  die 
before  a  certain  age.  Caius  to  be  his  heir,  must  have 
willed  the  same  Caius  to  be  heir  if  no  posthumous 
son  existed,  was  so  presumable  that  none  could 
doubt  it.  the  judffes  in  that  case  therefore  allowed 
his  claim:  but  this  could  not  be  done  without  sup- 
plyinff  words  adapted  to  the  event,  so  that  the  testa- 
ment would  be  understood  as  if  the  terms  had  been 
these:  Curius  heres  esto,  si  posthumus  mihi  natus 
non  f  uerit,  aut  si  ante  tutelae  suae  annos  decesserit. 

2.  Si  ita  scriptum  sit,  si  fllius  mihi  natus  fuerit,  ex 
besse  heres  esto,  ex  reliqua  parte  uxor  mea  heres 
esto:  si  vero  fllla  mihi  nata  fuerlt,  ex  triente  heres 
esto,  ex  reliqua  parte  uxor  heres  esto:  et  Alius  et 
filta  natl  essent,  discendum  est  (according-  to  the 
opinion  of  Julianus)  assem  dlstribuendum  esse  In 
septem  partes,  ut  ex  his  Alius  quatuor,  uxor  duas, 
fllia  unam  partem  habeat:  ita  enlm  secundum 
voluntatem  testantis.  Alius  altero  tanto  amplius 
habebit  quam  uxor,  Item  uxor  altero  tanto  amplius 
quam  Alia,  licet  enim  subtili  juris  resrulae  con- 
v^eniebat.  ruptum  Aeri  testamentnm,  attamea, 
quum  ex  utroque  nato  testator  voluerlt  uxorem 
aliquid  habere,  ideo  ad  hujusmodi  sententiam. 
humanitate  suffsrerente.  decursum:  est  quod  etiam 
Juventio  Celso  apertissime  placuit.  Diir.  lib. 
XXVIII.  tit  II.  1.  13.  words  must  also  be  supplied 
here;  the  testament  not  having  provided  for  the 
case  of  twins,  undoubtedly  because  the  event  was 
not  contemplated. 

This  opinion  of  Julianus  seems  not  approved  by 
Home,  in  his  principles  of  equity,  book  1  part  1,  sect. 
S.  art  2.  yet,  in  the  next  paragraph,  he  approves  a 
decision,  perhaps  not  less  exceptionable,  of  a  case 
thus  reported  by  him: 

In  a  contract  of  marriage  there  was  the  following' 
clause:  and  in  case  there  shall  happen  to  be  only 
one  daughter,  he  obliges  him  to  pay  the  sum  of  180QO 
merks:  if  there  be  two  daughters,  the  sum  of  20.000 
merks.  whereof  UCOO  merks  to  the  elder,  and  9000  to 
the  younger;  and  if  there  be  three  daughters,  the 
sum  of  30000  merks.  12000  to  the  eldest  10000  to  the 
second,  and  8000  to  the  youngest,  a  fourth  daughter 
having  existed  of  the  marriage,  the  question  oc- 
curred, whether  she  could  have  any  share  of  the 
80000  merks,  upoh  the  presumed  will  of  the  father, 
or  be  left  to  insist  for  her  legal  provision  ab  intes- 
tato.  the  court  decreed  4500  merks  as  her  propor- 
tion of  the  30000  merks:  so  as  to  restrict  the  eldest 
daughter  to  10500  merks.  the  second  to  8600.  and  the 
third  to  6500.  though  the  existence  of  a  fourth 
daughter  was  a  casus  incogitatus,  for  which  no  pro- 
vision was  made,  yet  as  it  appeared  to  be  the  fathers 
intention  to  provide  for  all  the  children  of  that 
marriage,  there  was  a  right  created  in  the  fourth 
daughter  by  this  intention,  which  intitled  her  to  a 
share  of  the  30000  merks. 

3.  Clemens  Patronus  testamento  caverat  ut  si  sibi 
Alius  natus  fulsset,  heres  esset:  si  duo  Alii,  ex  equis 
partibus  haeredes  essent:  si  duae  Altae,  similiter: 
si  Alius  et  Alia.  Alio  duas  partes,  Aliae  tertiam  dede- 
rat  duobus  Aliis  et  Alia  nails,  quaere batur  quem- 
admodum  in  proposita  specie  partes  faciemus: 
cum  Alii  debeant  pares  esse,  vel  etiam  singuli  duplo 
plus  quam  soror  accipere,  quinque  igitur  partes 
Aeri  oportet  ut  et  ex  his  blnas  masculi,  unam  foe- 
mina  accipiat    Dig.  lib.  XXVIII.  tit  V.  1.  81. 

4.  Gilberts  reports  of  cases  in  equity,  p.  15  nearly 
resembling  the  principal  case.  Bur.  rep.  part  5  p. 
2703  1  Id.  Raym.  rep.  187. 

Examples  of  total  rescissions  of  testaments,  pre- 
sumed to  be  contrary  to  the  wills  of  the  testators, 
because  they  were  impressed  with  the  belief  of 
falsehood. 

1.  De  militis  morte,  cumdomumfalsusabexercttu 
nuntius  venlsset  et  pater  ejus,  re  credita.  testa- 
men  tum  mutasset  etquem  el  visum  esset.  feclsset 
heredem.  essetque  ipse  mortuus:  res  delata  est  ad 
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and  require  the  sharer   in   a   general  allot- 
ment,   who   occupieth    the  portion  destined 
for  a  fellow    sharer,  to  cede  to  him  the  por- 
tion destined  for  himself,  (c) 
And  the  court  pronounced   the   following 

DECREE. 
That  the  defendent,  do  convey,  with  war- 
ranty against  any  claming  under  him,  to 
the  plaintiffs  Miles  Cairy  and  Grizzel  his 
wife,  and  to  the  heirs  of  the  wife,  one 
moiety,  and  to  the  plaintiff  Josiah  Buxton, 
and  to  his  heirs,  the  other  moiety,  of  the 
old  plantation,  which  the  testator  devised 
to  the  defendents  father,  at  the  costs  of  the 


centamvlros,  cnra  miles  domum  revenisset,  effisset- 
<iae  leg-e  in  bereditatem  paternam.  nempe  in  ea 
causa  qaaesltum  est  de  jure  ciyili.  possetne.  pater- 
nornm  bonornm  exheres  esse  fllins.  quern  pater 
testamento  neque  beredem,  neqne  exberedem, 
scrlpsisset  nominatlm?  Cicero  de  oratorc.  lib.  l.  c. 
38.  how  the  question  was  then  decided  this  author 
doth  not  say.  Valerius  Maxim  us.  lib.  7.  c.  7.  reports 
that  adolescens.  omnibus,  non  solum  consiliissed 
etiam.  sententiis  superior  decessit.  to  show  bow 
it  would  be  now  decided,  any  modern  adjudication, 
indaciuff  a  probable  conjecture,  is  not  recollected. 

1  Pactnmeius  Androsthenes  Pactumelam  Maff- 
nam  flliam  Pactumeil  Maguia  ex  asse  heredem 
instituerat:  eique  patrem  ejus  substituerat.  Pac- 
tQmeio  Macno  occiso  et  rumore  perlato,  quasi  fllia 
ejus  qnoqne  mortua,  mutavlt  testamentum.  No- 
rlnmque  Ruf  um  haeredem  instituiu  bac  praef  atione : 
quia  haeredes.  quos  volui  habere  mibi,  continere 
non  potui.  Novius  Ruf  us  heres  esto:  Pactumeia 
Masua  supplicavit  imperatores  nostros,  et  coffni- 
tione  suscepta.  licet  modus  institutlone  continer- 
etur.  quia  falsus  non  solet  obesse,  tamen  ex  volun- 
tate  testantis  putavit  imperator  ei  subyeniendum : 
ifiitur  pronunciayit,  bereditatem  ad  Masmam  perti- 
nere:  sed  legata  ex  posteriore  testamento  eam 
praestare  debere,  proinde  atque  si  in  posterioribus 
Ubalis  ipsa  fuisset  heres  scrlpU.  Diff.  lib.  XXVIII. 
tit.  V.  1.  92.  the  former  part  of  this  sentence  is 
tbouffht  indubitably  rlffht 

Example  of  a  testament  becomiuff  null  by  a  pre- 
sumed chanire  of  will  from  an  event  not  expected 
when  the  testament  was  made. 

Num  quis  eo  testamento.  quod  paterfamilias  ante 
fecit  quam  ei  flllus  natus  est,  bereditatem  petit? 
nemo:  quia  constat,  agnascendo  rumpi  testamen- 
tnm:  erffo  in  hoc  genere  juris  judicia  nulla  sunt. 
Cic.  de  oratore.  lib.  1.  c.  57.  this  author  supposed  ho 
man  would  question  whether  the  rupture  of  a  testa- 
ment were  wrousrht  by  the  posterior  birth  of  a  son. 
this  was  perhaps  because  by  the  roman  civil  law, 
qui  fllinm  in  potestate  babet,  curare  debet  ut  eum 
heredem  instituat  (quamvis  ex  minima  parte)  vel 
extaeredem  eum  nominatlm  fadat:  alioquin  si 
eum  silentio  praeterieriL  inutiliter  testabltur. 
JasL  institut.  lib.  II.  tit.  XIII.  testametum  dicitur 
nallins  esse  momenti.  cum  Alius,  qui  fait  in  patris 
potestate,  praeteritus  est.  V\g.  lib.  XXVIII.  tit  III. 
L  1.  see  Home's  pr.  eq.  book  1,  part  1.  sec.  8.  art  8. 
Bur.  rep.  part  5.  p.  2708.  acts  of  g-en.  assembly,  oct 
1785.  c.  S8,  sect  8.— Note  in  edition  of  1795. 

(c)  To  prevent  that  which  a  testator  willed  not  to 
be,  is  as  pious  an  act  as  to  perfect  that  which  a  tes- 
tator willed  to  be. 

That  the  testator,  in  this  case,  willed  bis  son  John 
not  to  have  all  the  three  tenemenU.  old  plantation. 
Bacons,  and  Jordans  we  know  with  certainty. 

To  prevent  this,  since  the  heir  of  John  hath,  by  an 
extraneous  rifirht  vindicated  to  himself  two  of  the 
tenements,  is  impossible,  if  the  devise  of  old  plan- 
ution  to  John  remain  as  it  is.  to  declare  It 
lotirely  void  would  be  nusratory.  because  he  woi^d 
then  take  the  land  by  .hereditary  succession, 
the  only  method,  therefore,  by  which  the 
effect  desired  can  be  accomplished,  is  a  tran.s- 
lation  of  the  benefit  intended  by  that  devise 
for  John,  if  be  would  have  acquiesced  in 
other  parts  of  the  testament  to  his  brothers. 
Thomas  and  William,  who  were  deprived  by  him 
of  the  benefits  intended  for  them,  thus  the  benev- 
olence of  the  testator,  interrupted  in  the  course 
directed  by  him.  will  be  diverted  into  the  course 
which  be  would  have  directed  if  he  had  foreknown 
the  cause  of  the  interruption,  altbouffb  perhaps  less 
copioosly  than  he  wished.— Note  in  edition  of  1795. 


plaintiffs,  and  resign  the  possession 
187      ^thereof  to  them;  that  the  injunction, 

awarded  for  preventing  emanation  of 
the  habere  facias  possessionem,  in  execu- 
tion of  th^  judgment  against  the  plaintiffs 
recovered  by  the  defendent  be  dissolved; 
but  that  the  defendent  be  not  in  titled  to 
the  benefit  of  this  dissolution,  until  he  shall 
by  afiBdavits  have  proved  to  the  clerk  of  the 
general  court  that  he  the  defendent  had 
executed  the  conveyances,  and  resigned  the 
possession,  of  the  old  plantation  before 
mentioned  to  the  plaintiffs,  or  that  he  had 
offered  to  do  so,  and  that  the  plaintiffs  had 
failed  to  procure  the  one,  and  refused  to 
accept  the  other;  that  accounts  of  the  rents 
and  profits  of  the  plantation  to  be  conveyed 
to  the  plaintiffs  and  also  of  the  lands  recov- 
ered from  them  by  the  defendent,  since  the 
last  day  of  december,  1770,  and  accounts  of 
the  slaves,  and  personal  estate  of  James 
Buxton,  which  came  into  possession  of  the 
defendent,  and  of  the  profits  of  the  said 
slaves,  and  value  received  by  the  defendent 
for  any  of  them  which  he  hath  sold  or 
otherwise  disposed  of,  being  made  up  before 
commissioners  afternamed,  the  plaintiffs  to 
be  made  debitors  for  the  rents  and  profits 
of  the  lands  recovered  from  them,  and  cred- 
itors for  the  other  articles,  with  the  costs 
expended  by  them  in  prosecution  of  this 
suit,  the  party  from  whom  the  balance  shall 
appear  to  be  due  do  pay  the  same  to  the 
adverse  party ;  and  that  the  defendent  do 
deliver  such  of  the  said  slaves  as  remain, 
if  any  remain,  subject  to  his  power,  to  the 
plaintiffs,  and  Solomon  Sheppard  and 
others  were  appointed  commissioners. 
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♦Bbtwben 
LAMBERT    CADWALLADHJR    and 
Philemon    Dickenson,   executors  of  John 
Cadwallader,  and  Edward  Loyd,  adminis- 
trator of  Edward  Loyd,  with  his  testament 
annexed,  plaintiffs, 

AND 

ELrlZABETH  MASON,  Abraham  Barnes, 
Thompson  Mason,  John  Thompson  Mason, 
and  Bailey  Washington,  de/endents* 

March,  1798. 

MortffSffes— Mortffa^r*s  Accountability  of  Profits. t— 

A  mortffafiror.  or  his  devisee,  who  will  not  redeem 


*Por  monographic  note  on  Deeds  of  Trust,  see  end  of 

case. 

tMortgages— Right  to  Rents  and  Profits.— in  Clarke 
V.  Curtis.  1  Gratt.  289,  it  is  aaid  that,  althougrb  it  is 
competent  for  a  court  of  equity,  in  a  proper  case,  to 
sequestrate  the  rents  and  profits  of  mortiraired  or 
incumbered  property,  where  a  forfeiture  has  ac- 
crued, and  such  rents  and  profits  may  be  necessary 
to  discbarsre  the  Incumbrances,  it  is  not  competent 
to  recover  from  the  mortffaffor.  or  equitable  owner 
in  possession,  the  rents  and  profits  actually  re- 
ceived by  him,  or  which  accrued  before  any  order 
of  sequestration  was  made. 

And.  in  Allen  v.  Gibson,  4  Rand.  476,  it  is  said:  "A 
mortgaffee,  after  the  mortfirasre  is  forfeited,  has  a 
rifirbt  to  the  possession  of  the  mortg^aged  premises, 
and  may  enter  thereon,  or  maintain  an  ejectment: 
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tbe  estate  pledsred,  but  retainlnff  the  possession 
taketh  the  profits  thereof  after  the  time  limited 
for  the  performance  of  the  condition,  oaffht  to 
account  for  such  af tertaken  profits. 

UPON  the  principal  question  in  this 
cause,  the  court  on  the  8  day  of  march, 
1793,  delivered  the  following 

OPINION : 

That  a  mortgager  or  his  devisee,  who 
will  not  redeme  the  estate  pledged,  but  re- 
taining the  possession  taketh  the  profits 
thereof,  after  the  time  limited  for  perform- 
ance of  the  condition,  ought  to  account  for 
such  aftertaken  profits,  because,  during  this 
period,  he  is  an  unrighteous  possessor, 
neither  having  the  legal  title,  nor  asserting 
his  equitable  title,  probably  conscious  that 
the  estate  is  of  less  value  than  the  debt  with 
which  it  had  been  incumbered,  and  yet 
diminishing  that  value,  by  withholding  the 
possession  so  long  as  the  laws  delay  pre- 
venteth  the  wresting  it  from  him,  and  by 
enjoying  the  fruits  in  the  mean  time,  and 
to  this  opinion  the  court  adhereth,  notwith- 
standing the  objection,  that  the  mortgager, 
or  his  devisee,  doth  not  appear  to  have  been 
made  so  accountable  in  any  instance,  but, 
on  the  contrary,  demands  of  such  accounts 
against  a  mortgager  have  been  judicialy 
rejected,  in  some  instances:  for  the  infer- 
ence, against  the  existence  of  a  right, 
drawn  from  defect  of  precedents  in  afiBrm- 
ance  of  the  right,  is  not  allowed  alone  to  be 
decisive,  in  any  case;  and,  opposed  to  the 
principle  before  explained,  if  that  be  true 
and  well  applied,  is  affirmed  to  be  not  de- 
cisive, in  this  case ;  and  the  reason  assigned 
for  the  rejection ,  to  which  the  latter  part  of 
the  objection  alludeth,  namely,  that  mort- 
gagee ought  to  take  the  legal  remedies  to 
get  into  the  possession,  seemeth  not  perti- 
nent to  the  question,  nor  congruous  with 
the  praecepts  of  justice:  for  this  court  can- 
not discern  how,  from  the  mortgagees  ob- 
ligation to  resort  to  legal  remedies  for 
recovering  possession  of  land,  to  which  his 
right  is  undeniable,  is  deducible  this  con- 
sequence, that  he  must  be  deprived  of  profits 

taken  before  the  remedies,  dilatory  in 
189      themselves,  and   often  *made  more  so 

through    industrious    procrastination 

and  the  assertion  of  this  riffht  may  be  necessary  to 
secure  the  payment  of  the  debt  The  value  of  the 
property  may  not  be  sufllcient  to  pay  the  debt,  with 
the  accumulated  interest  during  the  pendency  of 
an  ejectment,  or  a  bill  to  foreclose  (in  which  cases 
arbitrary  appeals  are  permitted),  unless  the  rents 
and  profits  can  be  reached  to  keep  down  the  inter- 
est; and  they  cannot  be  reached  in  the  case  of  a 
first  mortfiraffee  (unless  under  peculiar  circum- 
stances), but  by  his  ffettiuff  the  possession  of  the 
land." 

See  further,  on  this  subject,  Scott  v.  Wharton,  2H. 
&  M.  25:  foot-note  to  Bank  v.  Hupp,  lOGratt.  23:  foot- 
note  to  Clarke  v.  Curtis,  1  Gratt.  289;  Appendix, 
Wythe  427;  monographic  note  on  "Mortffajjres"  ap- 
pended to  Forkner  ▼.  Stuart,  6  Qratt.  197:  mono- 
flrraphic  note  on  "Deeds  of  Trust,"  followlnir  the 
principal  case.  And  see  the  principal  case  cited 
In  Bank  v.  Hupp.  10  Gratt.  42. 


by  the  other  party,  are  effications— profits 
which  the  former  would  have  taken,  and  to 
which  his  right  would  have  been  the  same 
as  his  right  to  the  land  which  produced 
them,  if  the  mortgager  had  not  wrongfully 
detained  the  possession  of  this ;  and  to  a 
decision,  by  any  court,  which  results  not» 
by  fair  deduction,  from  the  principles  al- 
leged to  warrant  it,  the  authority  of  a  prec- 
edent, which  ought  to  govern  in  like  cases 
is  denied,  nor  can  this  court  grant  that 
the  mortgager,  retaining  profits,  which,  on 
the  supposition  that  he  doth  not  intend  to 
redeme  the  estate  mortgaged,  he  ought  not 
to  have  taken,  may  thus  justly  enrich  him- 
self out  of  the  mortgagees  loss. 


DEEDS  OP  TRUST. 

I.  Scope  of  Title. 
II.  Definition. 

III.  Essentials  of  a  Valid  Deed  of  Trust. 

1.  Competent  Parties. 

2.  Consideration. 

a.  In  General. 

b.  Future  Advances. 

3.  Description  of  Property  and  Indebtedness. 

4.  Execution. 

IV.  The  Trustee. 

1.  Who  May  Be  Trustee. 

2.  Appointment  and  Substitution. 
8.  Bond  of  Trustee. 

4.  Authority  of  Trustee. 
6.  Duties  of  Trustee. 
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b.  Duty  in  Reffard  to  Sale. 

6.  Riffht  to  Expenses. 

7.  Riffht  to  Compensation. 

8.  Liability  of  Trustee. 

9.  Accountinff. 

V.  The  Lien. 

1.  Commencement  of  Lien. 

2.  To  What  Lien  AtUches. 
8.  For  What  Lien  Attaches. 
4.  Duration  of  Lien. 

6.  Priority  of  Lien. 
6.  Notice  as  Affectins'  Priority. 
VI.  Nature  of  Grantor's  Interest 
VII.  Transfer  of  Debt 
VIII.  Subrogation. 
IK.  Enforcement  by  Sale. 
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a.  Advertisement  and  Notice. 

b.  Account  of  Liens. 

c.  Removal  of  Cloud  from  Title. 
4.  What  Property  May  Be  Sold. 

B.  Place  of  Sale. 

6.  Terms  of  Sale. 

7.  Conduct  and  Validity  of  Sale. 
'8.  Injunction  to  Sale. 

a.  When  Injunction  Will  Lie. 
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c.  Procedure  and  Dissolution. 

9.  Disposition  of  Proceeds  of  Sale. 

10.  Limitation  to  Riffht  to  Enforce. 
X.  Extinsnishment 

Cross  References  to  Monographic  Not«s. 
Acknowledgments,  appended   to  Taliaferro   ▼. 
Pryor,  12  Gratt  277. 
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Deeds,  appended  to  Ffott  y.  Com.,  IS  Oratt  504. 

Dower,  appended  to  Davis  v.  Davis,  25  QratL  687. 

Ejectment,  appended  to  Tapscott  v.  Cobbs,  11 
Gratt  172. 

Frandnlent  and    Voluntary   Conveyances,   ap- 
pended to  Cochran  v.  Paris.  11  Gratt.  84& 

Injunctions,  appended  to  Claytor  v.  Anthony,  15 
GratL  5I& 

Judicial  Sales,  appended  to  Walker  v.  Pa^e,  21 
Gratt.  6P0. 

Usury,  appended  to  Coffman  v.  Miller.  96  Oratt 
006. 

I.  SCOPB  OP  TITLE. 

The  only  kind  of  deeds  of  trust  embraced  within 
the  scope  of  this  article  are  deeds  conveying  prop- 
erty to  a  third  party  in  trust  to  secure  the  payment 
of  a  debt,  or  to  secure  the  performance  of  a  collat- 
eral oblig-atlon  in  the  nature  of  a  debt 

II    DEFINITION. 

A  deed  of  trust  is  a  conveyance  to  some  supposed 
impartial  person  as  trustee,  of  lands  or  chattels, 
upon  trust,  to  let  the  debtor  remain  in  possession 
antil  default  is  made  in  payiuff  the  debt,  and  then 
upon  the  further  trust  to  sell  the  property,  in  the 
manner  and  upon  the  terms  prescribed  in  the  deed, 
or  if  the  deed  is  silent,  in  the  manner  and  upon  the 
terms  prescribed  by  the  law,  and  out  of  the  proceeds. 
first  to  pay  the  costs  and  chargres  attendinir  the 
execution  of  the  trust:  second,  the  debt,  with  the 
interest  thereon:  and  third,  the  residue,  if  any,  to 
the  debtor  and  his  assiflms.  4  Min.  Inst  (3d  Ed.)  76; 
Claytor  v.  Anthony,  6  Rand.  286. 

m.  B5SENnALS  OP  A  VALID  DEED  OP  TRUST. 

1.  COMPETENT  PARTIES. 

aeaeral  Role.— In  order  for  a  deed  of  trust  to  be 
Talid.  the  parties  thereto  must  possess  the  requi- 
site legal  ability  to  enter  into  a  valid  contract  And 
the  point  of  time  to  be  looked  to  by  the  court  or 
lary.  in  determining  the  competency  of  the  parties 
to  a  deed  of  trust  is  that  when  the  deed  was  exe- 
cuted. Anderson  v.Cranmer.  11  W.  Va.  562:  Wroten 
T.  Armat  31  Gratt  228. 

laMne  Persons.— An  insane  person  is  incapable  of 
belnsr  a  srrantor  in  a  deed  of  trust;  but  the  presump- 
tion of  law  is  always  in  favor  of  the  sanity,  at  the 
time  the  deed  was  executed,  of  a  person  whose  deed 
Ishrouffht  in  question;  and  the  burden  of  proof  lies 
upon  him  who  asserts  unsoundness  of  mind,  unless  a 
previous  state  of  insanity  has  been  established,  in 
▼bich  case  the  burden  is  shifted  to  him  who  claims 
nnder  the  deed.  Anderson  v.  Cranmer,  11  W.  Va. 
102. 

The  condition  of  the  grantor's  mind,  both  before 
and  after  the  execution  of  the  deed,  is  proper  to  be 
considered  in  determining  what  was  his  mental 
condition  at  the  time  of  Its  execution.  Anderson  v. 
Cranmer,  11  W.  Va.  662.  See  monographic  not€  on 
"Deeds"  appended  to  Plott  v.  Com..  12  Gratt  564. 

Partners.— The  doctrine  that  a  partner  cannot  bind 
his  co-partner  by  deed  does  not  apply  to  a  case  in 
which  the  property  purported  to  be  conveyed  by  the 
deed,  is  of  such  a  description  that  a  title  to  It  passes 
by  the  mere  act  of  delivery.  The  mere  circum- 
stance of  affixing  a  seal  to  an  instrument  of  convey- 
ance, in  such  case,  does  not  annul  a  transfer  so 
consammated.  Therefore,  a  partner  has  a  right  to 
convey  the  social  effects  (except  real  estate)  to  trus- 
tees to  pay  specified  creditors  of  the  firm;  and  this, 
without  consent  of  his  co-partner.  McCullough  v. 
Sommervllle.  8  Leigh  483;  Anderson  v.  Bullock,  4 


Munf.  442:  Williams  v.  Gillespie,  80  W.  Va.  586.  5  S.  E. 
Rep.  210.  See  monographic  note  on  **Deeds"  ap- 
pended to  Fiott  V.  Com.,  12 Gratt  564. 

And  a  conveyance  by  one  partner  of  an  undivided 
moiety  of  real  estate  owned  by  the  partnership,  in 
trust  to  secure  a  creditor  of  the  partnership,  passes 
a  good  title  both  at  law  and  in  equity  to  such  moiety, 
and  such  creditor  is  entitled  to  priority  over  all 
other  creditors  of  the  firm:  but  when  such  property 
is  conveyed  by  one  partner  in  trust  to  secure  his 
Individual  creditors,  the  property  remains  subject 
to  the  payment  of  the  partnership  debts.  Jones  v. 
Neale.  2  P.  &  H.  889. 

Corporations.— A  corporation,  by  its  duly  autho- 
rized officers  or  agents,  may  give  a  deed  of  trust  on 
the  corporate  property  to  secure  their  debts:  but,  In 
such  case,  the  deed  of  trust,  to  be  valid,  must  be 
under  the  corporate  seal:  the  individual  seal  of  the 
officer  or  agent  being  Insufficient  to  make  it  the  deed 
of  the  corporation.  Ranch  v.  Oil  Co.,  8  W.  Va.  86: 
Pratt  V.  Clemens,  4  W.  Va.  448. 

But  where  a  corporation  creates  a  lien  on  its  prop- 
erty for  the  purpose  of  giving  preference  to  one  or 
more  of  its  creditors  (except  to  secure  a  debt  con- 
tracted at  the  time),  such  lien  enures  to  the  benefit 
ratably  of  all  creditors  existing  at  the  time  of  the 
creation  of  the  lien,  under  Va.  Code  1873,  ch.  67.  S  68. 
So,  where  a  creditor  under  a  contract  made  before 
the  creation  of  the  lien,  is  omitted,  and  after  that 
time  obtained  a  Judgment  for  unliquidated  damages 
for  breach  of  the  contract  the  lien  enures  for  his 
benefit  ratably,  with  the  other  creditors.  Hardy  v. 
N..  etc.,  (3o..  80  Va.  404:  Haskinwood.  etc.,  Co.  v.  Cleve- 
land, etc.,  Co.,  04  Va.  480.  26  S.  £.  Rep.  878;  Clinch 
River  Veneer  Co.  v.  Kurth.  00  Va.  787,  W  S.  E.  Rep. 
878.  See  monographic  notes  on  "Fraudulent  and  Vol- 
untary Conveyances"  appended  to  Cochran  v.  Paris. 
11  Gratt  848;  "Assignments  for  the  Benefit  of  Cred- 
itors" appended  to  French  v.  Townes.  10  Gratt  513. 

National  Banks.— The  national  banking  laws  of  the 
United  States  which  provide  that  it  shall  be  unlaw- 
ful for  a  national  bank  to  lend  money  upon  real 
estate,  were  Intended  for  the  benefit  of  the  govern- 
ment which  ma3'  or  may  not  enforce  the  forfeiture; 
and  a  deed  of  trust  given  to  a  national  bank  to  secure 
a  loan  cannot  be  avoided  by  the  borrower  or  his 
creditors  because  of  this  statute.  Wroten  v.  Armat, 
81  Gratt  228. 

Cestui  Que  Trust.— Where  a  cestui  que  truit  in  a 
deed  of  trust  has  no  power  to  convey  the  property 
except  with  the  consent  and  concurrence  of  the 
trustee,  a  deed  conveying  the  property  to  secure  a 
debt  is  a  mere  nullity.  Haymond  v.  Jones,  88  Gratt 
817. 

Cestui  Que  Trust  Need  Not  Join  In  the  Bxecutioa.— It 
is  not  necessary  to  the  validity  of  a  deed  of  trust 
that  it  should  be  executed  by  the  cestui  que  trust. 
The  deed  operates  to  pass  the  legal  title  so  soon  as 
executed  by  the  grantor  and  the  trustees,  and  can 
only  be  avoided  by  the  dissent  express  or  implied, 
of  the  cestui  que  trust.  Skipwith  v.  Cunningham,  8 
Leigh  271. 

Creditors  Secured  Need  Not  Join  in  the  Deed.— Nor 
is  it  necessary  to  the  validity  of  a  deed  of  trust  to 
secure  creditors,  that  it  should  be  executed  by  tbem. 
The  deed  passes  the  legal  title  as  soon  as  executed 
by  the  grantor  and  the  trustee,  and  can  only  be 
avoided  by  the  dissent  or  disclaimer,  express  or  im- 
plied, of  the  trust  creditors.  Zell  Guano  Co.  v. 
Heatherly.  88  W.  Va.  400.  18  S.  E.  Rep.  611.  As  to  who 
Is  a  competent  party  to  be  a  trustee  in  a  deed  of 
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trust,  see  post,  "The  Trustee— Wlio  May  Be  Trus- 
tee." 

2.  CONSIDERATION. 

a.  In  Obnxral.— a  deed  of  trust,  to  be  Talld.  must 
be  supported  by  a  consideration  not  iUeg-al  in  itself: 
and  in  order  to  be  valid  as  against  the  creditors 
and  purchasers  of  the  ff  ran  tor  the  consideration 
must  be  one  deemed  valuable  in  law.  Ltong  v. 
Merlden.  etc..  Co..  94  Va.  5W.  27  S.  B.  Rep.  499: 
Hughes  V.  Kelly,  2  Va.  Dec.  588:  Webb  v.  Inffham, 
29  W.  Va.  889.  1  S.  E.  Repi  816 :  Chamberlayne  v. 
Temple,  2  Rand.  384  :  Davis  v.  Noll,  88  W.  Va.  86,  17 
S.  E.  Rep.  791.  But  no  attempt  will  be  here  made  to 
classify  the  various  cases  in  which  deeds  of  trust 
have  been  attacked  as  founded  on  an  illegal  or  in- 
sufficient consideration,  as  the  only  object  of  this 
section  is  to  break  the  subject  up  by  cross  references 
to  other  monographic  notes  where  the  subject  has 
been  fully  treated.  See  monographic  "lotet  on  "Con- 
sideration" appended  to  Jones  v.  Obenchain.  10 
Orate  269:  "Fraudulent  and  Voluntary  Convey- 
ances" appended  to  Cochran  v.  Paris,  11  Gratt,  348  ; 
"Assisnments  for  the  Benefit  of  Creditors"  appended 
to  French  v.  Townes,  10  Gratt.  618  :  "Usury"  ap- 
pended to  Coffman  v.  Miller,  26  GratL  696. 

b.  FuTUBB  Advanobs.— A  deed  of  trust,  bona  Mf 
made,  may  be  for  future  advances  by  the  cestui  Que 
trust,  as  well  as  for  present  debts  and  liabilities,  and 
it  will  be  valid  between  the  parties  and  against  sub- 
sequent purchasers  with  constructive  or  actual 
notice  of  the  deed  of  trust,  not  only  as  to  the  in- 
debtedness at  the  time  of  the  execution  of  the  deed, 
but  also  as  to  subsequent  advancements  made  by 
the  cestui  Que  trust  upon  the  faith  of  the  deed  subse- 
quent to  its  execution,  to  the  extent  of  the  amount 
specified  in  the  deed.  McCarty  v.  Chalfant,  14  W.  Va. 
681 ;  Alexandria  Sav.  Inst  v.  Thomas,  29  Gratt.  488  : 
Dldier  V.  Patterson,.  98  Va.  587,  25  S.  E.  Rep.  661 ; 
Boyce  v.  MonUuk  Gas  Coal  Co.,  37  W.  Va.  78, 16  S.  E. 
Rep.  501  ;  First  Nat.  Bank  v.  Tumbull.  82  Gratt  696. 

And  it  is  not  necessary  to  the  validity  of  a  deed  of 
trust  given  to  secure  future  advances  that  the 
amount  of  the  advances  should  be  stated  upon  the 
face  of  the  instrument  Alexandria  Sav.  Inst  v. 
Thomas.  29  Gratt  488 :  Blirirs  v.  Armstrong,  23  W. 
Va.  760  ;  First  Nat  Bank  v.  Turnbull.  32  Gratt  696. 

3.  DESCRIPTION  OF  PROPERTY  AND  INDEBT- 
EDNESS. 

Mttst  Identify  the  Property.— Deeds  of  trust  must 
contain  a  sufficient  description  to  identify  the  prop- 
erty intended  to  be  conveyed.  But  the  rule  that 
"that  is  certain  which  Is  capable  of  being*  made  cer- 
tain" is  applicable  In  such  case.  Thus  where  a 
deed  of  trust  described  the  land  conveyed  as  "all 
the  right  title  and  interest  of  the  said  grantor  in 
and  to  the  real  estate  lying  in  H.  county  of  which 
the  grantor's  father  died  seised  and  possessed,"  it 
was  held  a  sufficient  description.  Florance  v.  Mo- 
rien,  98  Va.  28,  34  S.  E.  Rep.  890 :  Vanmeter  v.  Van- 
meters.  3  Gratt  148. 

But  where  a  deed  of  trust  described  a  tract  of 
land  as  "a  piece  of  land  near  Bacon  Quarter 
Branch"  this  description  was  held  too  vague  and 
indefinite  to  create  a  right  of  property  In  any  par- 
ticular parcel  of  land.  George  v.  Bates,  90  Va.  889, 
20  S.  E.  Rep.  828. 

A  deed  of  trust  which  conveys  certain  designated 
pianos,  and  also  "all  pianos,  organs,  and  all  other 
merchandise  owned  by  the  grantor  and  tempora- 
rily stored  elsewhere"  is  sufficient  to  cover  the 
interest  of  the  grantor  in  other  pianos  stored  else- 


where.   Fischer  v.  Lee,  98  Va.  150.  85  S.  E.  Rep.  441. 
Set  post,  "To  What  Lien  Attaches." 

Conveyaace  of  Debts  Doe.— A  conveyance  by  an  in- 
solvent firm  to  a  trustee,  of  all  debts  due  them,  was 
held  under  the  special  provisions  of  the  deed,  only 
to  pass  the  balance  of  a  debt  after  offsetting  a 
claim,  not  yet  due,  held  by  the  debtor  against  the 
firm.    Fry  v.  Boyd,  8  Gratt  78. 

And  a  deed  of  trust  conveying  all  the  property  of 
the  grantor,  "both  real  and  personal,"  embraces  all 
the  shares  owned  by  the  grantor  in  a  national  bank. 
Feckheimer  v.  Nat  Exch.  Bank,  79  Va.  80.  * 

Must  DeKribe  the  Indebtedness  Intended  to  Be  Se- 
cured.—A  deed  of  trust  to  be  valid  must  in  some  way 
describe  and  identify  the  indebtedness  it  is  intended 
to  secure.  Literal  accuracy  is  not  required,  but 
the  description  of  the  debt  must  be  correct  so  far 
as  it  goes,  and  full  enough  to  direct  the  attention 
to  the  sources  of  correct  iu  formation  in  regard  to 
it,  and  be  such  as  not  to  mislead  or  deceive  as  to 
the  nature  or  amount  of  it  Goff  v.  Price,  42  W.  Va. 
884,  26  S.  E.  Rep.  287 ;  Keagy  v.  Trout  86  Va.  800,  7 
S.  E.  Rep.  329. 

But  it  has-been  held  that  the  validity  of  a  deed  of 
trust  executed  in  good  faith  is  not  affected  by  the 
fact  that  the  amount  of  the  debt  secured  Is  not 
described  with  accuracy,  though  where  the  amount 
is  not  ascertained  a  court  of  equity  will  enjoin  a 
sale  until  the  true  amount  can  be  determined. 
Rlggs  V.  Armstrong.  23  W.  Va.  760.  See  also,  Keagy 
y.  Trout  85  Va.  390,  7  S.  E.  Rep.  329. 

Recital  of  Indebtedness  Insufficient.— And  so  a 
mere  recital  in  a  deed  of  trust  given  by  a  corpora- 
tion to  secure  an  issue  of  bonds,  that  the  money 
derived  from  the  sale  of  the  bonds  was  to  be  used 
to  pay  the  debts  of  the  corporation  creates  no  trust 
in  favor  of  any  creditor  of  the  corporation,  either 
to  deliver  any  of  the  bonds  or  to  pay  over  the  pro- 
ceeds thereof  to  him.  Roanoke,  etc.,  Co.  v.  Hicks, 
96  Va.  510,  82  S.  E.  Rep.  296 :  Powell  v.  White.  11 
Leigh  309.  See  also,  Watkins  v.  Dupuy,  87  Va.  87.  IS 
S.  E.  Rep.  294. 

4.  EXECUTION. 

Signing.— Since  the  adoption  of  the  statute  of 
frauds,  signing  is  believed  to  be  indispensable  to 
the  validity  of  a  deed :  and  even  in  those  states 
which  have  not  adopted  the  section  of  this  statute 
which  requires  signing,  it  is  safer  that  the  deed 
should  be  signed,  as  the  tendency  of  the  later  cases 
is  to  hold  that  signing  is  essential  to  the  validity  of 
a  deed,  even  in  the  absence  of  a  legislative  enact- 
ment requiring  it  Adams  v.  Medsker.  26  W.  Va. 
127  ;  American,  etc.,  Co.  v.  Burlack.  36  W.  Va.  647.  14 
S.  E.  Rep.  819.  See  also.  Ranch  v.  Oil  Co..  8  W.  Va. 
86.  See  monographic  note  on  "Deeds"  appended  to 
Fiott  V.  Com.,  12  Gratt  664. 

Sealing.— In  order  to  be  formally  correct  at  law. 
as  a  deed  of  .trust,  and  entitled  to  be  recorded  as 
such,  it  is  essential  that  the  deed  should  be  executed 
under  the  seal  of  the  grantor.  But  a  paper  made 
for  a  deed  of  trust  conveying  land  to  secure  a  debt 
signed  by  the  grantor,  but  without  a  seal,  though 
not  effectual  as  a  deed  of  trust  at  law,  is  an  equi- 
table mortgage,  enforceable  in  equity,  and  may  be 
recorded  under  S  4,  ch.  74,  W.  Va.  Code  1868,  and 
when  recox  ded  is  a  lien  valid  against  subsequent 
purchasers  and  creditors.  Atkinson  v.  Miller,  34  W. 
Va.  115,  11  S.  E.  Rep.  1007  (overruling  Pratt  v. 
Clemens.  4  W.  Va.  448,  and  Shattuck  v.  Knight.  S6  W. 
Va.  590).  See  also,  Ruffners  v.  Putney,  12  Gratt.  S51 : 
Wayt  V.  Carwlthen,  21  W.  Va.  616:  Ranch  v.  OH  Co., 
8  W.  Va.  86. 
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And  to  constitute  a  valid  deed  of  a  corporation, 

the  corporate  seal  mnst  be  affixed,  and  the  private 
seal  of  the  president  Is  Insufficient  to  make  the  deed 

tbatof  the  corporation.    Bat  snch  an  Instrument 

purporting-  to  be  a  deed  of  trust  of  the  corporation, 
thontrh  invalid  as  the  "deed"  of  the  corporation, 
is  valid  as  the  mortfirasre  of  the  personal  property  of 

tbe  corporation  which  1 1  purports  to  convey.  Ranch 
v.Oil  Co..  8  W.  Va.  36.  See  monographic  note  on 
"Deeds"  appended  to  Flott  v.  Com..  13  Oratt  504. 

Ddlvery.— A  deed  of  trust  only  takes  effect  from 
the  time  of  Its  delivery.  What  constitutes  delivery 
depends  In  all  cases  upon  the  intention  of  the 
irraator.  If  he  executes  and  acknowledges  a  deed 
aa  his,  and  either  retains  it,  or  delivers  it  to  a  third 
person,  though  that  person  be  not  an  agent  of  the 
in'antee,  it  is  a  good  delivery  in  contemplation  of 
law.  Hunt  v.  Brent.  1  Va.  Dec.  268:  Harm  an  v. 
Oberdorfer,  8S  Gratt.  4»7:  Raines  v.  Walker,  77  Va. 
92:  Hardy  v.  Norfolk  Mfg.  Co.,  80  Va.  404:  Tate  v. 
Tate.  86  Va.  206,  7S.  E.  Rep.  86S:  Ferguson  v.  Bond,  89 
W.  Va.  561.  SO  S.  B.  Rep.  501. 

Thus  where  a  grantor  had  a  deed  of  trust  pre- 
pared, conveying  all  of  his  property  to  a  trustee  to 
secure  his  creditors,  and  the  deed  of  trust  was  ac- 
knowledged for  recordation,  and  would  have  been 
recorded,  but  for  the  war  raging  in  the  section 
where  the  deed  was  executed  at  the  time;  and  the 
deed  was  then,  with  the  trustee's  knowledge  de- 
posited with  a  niece  of  the  grantor,  who  had  other 
important  papers  of  his,  and  she  was  told  by  him  of 
its  importance,  and  asked  to  Uke  care  of  it,  and  the 
paper  remained  In  her  possession  until  the  grants 
or's  death,  when  it  was  taken  possession  of  by  the 
trustee,  admitted  to  record  by  him,  and  he  filed  a 
bill  for  the  proper  execution  of  the  deed  and  a  dis- 
tribution of  the  funds,  it  was  held  that  the  delivery 
to  the  third  person  was  sufficient  delivery  under  the 
circumstances  of  the  case.  Hunt  v.  Brent,  1  Va. 
Dec  258.  For  a  full  discussion  of  delivery,  see 
monographic  note  on  "Deeds"  appended  to  Flott 
V.  Com..  12  Gratt  664. 

Acoeptuoe.— The  appointment  of  a  trustee  takes 
place  at  the  time  of  the  execution  of  the  deed  of 
trost,  and  It  is  not  necessary  that  the  trustee 
■sibould  accept  the  trust:  for  the  acceptance  of  the 
ffrantee  is  implied  in  the  delivery,  and  the  law 
presumes  that  every  estate  is  beneficial  to  the 
party  to  whom  it  is  conveyed,  until  he  renounces  it. 
Bowden  v.  Parrish,  86  Va.  67,  0  S.  E.  Rep.  616:  Mer- 
chants* Bank  V.  Ballon,  08  Va.  112.  82  S.  E.  Rep.  481: 
Skfpwlth  V.  Cunningham,  8  Leigh  991 ;  Christian  v. 
Yancey,  S  P.  &  H.  840. 

And  where  the  trustee  gives  a  power  of  attorney 
to  an  agent  to  execute  the  trust,  and  institutes  a 
suit  to  recover  the  trust  subject,  acceptance  of  the 
trust  will  tie  implied.  Christian  y.  Yancey.  2  P.  ft 
H.24a 

A  delay  of  ten  months  by  the  trustee  to  accept  a 
deed  of  trust,  and  expressions  of  doubt  and  hesita- 
tion about  accepting  the  trust  made  to  a  creditor  of 
tbe  grantor  claiming  against  the  deed,  are  no  bar 
to  subsequent  acceptance  of  the  trust  Christian  v. 
Taocey.  8  P.  &  EL  940. 

And  the  acceptance  of  a  trust  under  a  trust  deed 
relates  l>ack  to  the  date  of  the  deed :  and  the  title 
of  a  trustee,  who  accepted  after  a  sale  of  a  trust 
sQbJect  under  an  execution  against  the  grantor  in 
tbe  deed  of  trust  made  after  the  record  of  the  deed 
of  trust  and  before  the  acceptance  by  the  trustee, 
was  held  ffood  against  a  purchaser  at  such  sale. 
Chilatian  ▼.  Yancey.  S  P.  &  H.  910. 


The  acceptance  of  the  trust  by  the  trustee,  estops 
him  from  denying-  the  title  of  his  beneficiary,  and 
he  cannot  afterwards  set  up  a  claim  to  the  trust 
property.  Morris  v.  Morris.  48  W.  Va.  480.  87  S.  E. 
Rep.  67a 

AcknowledffiiMnt.— The  object  of  having  a  deed 
of  trust  acknowledged  is  to  entitle  It  to  be 
recorded,  and  to  enable  it  to  be  admitted  In 
evidence  without  any  further  proof  of  its  execu- 
tion. As  between  the  Immediate  parties  it  is 
immaterial  whether  a  deed  of  trust  is  acknowl- 
edged and  recorded  or  not  as  the  object  of  acknowl- 
edgment and  recording  is  to  give  notice  to 
subsequent  purchasers  and*  creditors,  and  where 
there  are  no  such  claims  the  rights  of  the  parties 
are  sufficlenUy  protected  by  the  instrument  itself. 
Scruggs  V.  Burruss.  26  W.  Va.  670 ;  Turner  v.  Stlp,  1 
Wash.  319  :  Raines  v.  Walker.  77  Va.  92  ;  Schmertz 
V.  Hammond,  47  W.  Va.  8S4.  86  S.  E.  Rep.  046:  Cox  v. 
Wayt  26  W.  Va.  807:  National  B.  &  L.  Ass'n  v.  Blair, 
96  Va.  490, 86  S.  E.  Rep.  618:  Bowden  v.  Parrtsh.  86  Va. 
67. 9  S.  E.  Rep.  616;  Clinch  River  Veneer  Co.  v.  Kurth, 
90  Va.  787, 19  S.  E.  Rep.  8T8:  Barton  v.  Brent  87  Va.  885. 
18  S.  E.  Rep.  29  :  Dav^is  v.  Beazley,  76  Va.  491.  For 
full  discussion,  see  monographic  note  on  "Acknowl- 
edgments'* appended  to  Taliaferro  v.  Pryor,  12 
Gratt  277. 

Reoordinir.— Every  deed  of  trust  conveying"  real 
estate  or  goods  or  chattels  is  void  as  to  subsequent 
purchasers  for  valuable  consideration  without 
notice,  and  creditors,  until  and  except  from  the 
time  it  is  duly  admitted  to  record  In  the  county 
or  corporation  wherein  the  property  embraced  in 
such  deed  may  be.  Va.  Code,  S  2466 ;  W.  Va.  Code* 
ch.  7466  :  Bird  v.  Wilkinson,  4  Leigh  966 ;  Lane  v. 
Mason,  6  Leigh  620 ;  Clark  v.  Ward,  12  Gratt  440. 
For  full  discussion  of  the  subject  of  registry,  see 
monographic  note  on  "Recording  Acts.*' 

IV.  THE  TRUSTEE. 

1.  WHO  MAY  BE  TRUSTEE. 

AnlnsolvMit  Person  as  Trustee.— Insolvency  does 
not  disqualify  a  person  to  act  as  trustee,  but  if 
money  of  the  trust  fund  is  to  pass  through  the 
hands  of  an  insolvent  trustee,  upon  the  application 
of  one  who  is  interested  in  the  right  disbursement 
of  the  money,  and  who  is  apprehensive  that  it  may 
be  misapplied  or  misused,  a  court  of  equity  ought 
to  require  of  the  trustee  security  before  he  is  al- 
lowed to  proceed  with  the  execution  of  the  trust. 
Terry  v.  Fitzgerald,  88  Gratt  848  :  Cohn  v.  Ward.  82 
W.  Va.  84,  9  S.  E.  Rep.  41. 

Or,  in  such  case,  a  court  of  equity,  acting  upon  the 
maxim  that  "a  trust  shall  not  be  allowed  to  fall  for 
want  of  a  trustee,"  will  appoint  a  receiver  to  admin- 
ister the  trust  according  to  the  terms  of  the  trust 
deed.    Cohn  v.  Ward.  89  W.  Va.  84,  9  S.  E.  Rep.  41. 

Insane  Person.— Where  the  trustee  is  insane  he  can- 
not do  a  valid  act,  either  by  himself  or  In  conjunc- 
tion with  his  cestui  Que  trust.  Bailey  v.  Hill.  77  Va. 
498. 

Agent  Presaned  to' Have  Attthorlty  to  Take  Deed  of 
Trust  for  His  Principsrs  Benefit.— it  is  not  competent 
for  the  grantors  in  a  deed  of  trust  to  question  the 
authority  of  an  agent  to  take  a  deed  as  security  for 
a  debt,  due  his  principal,  as  this  will  be  presumed 
until  the  principal  disavows  the  act.  Thus  in  Sang- 
ston  V.  Gordon,  22  Gratt  755,  bonds  were  given  to 
the  secretary  of  a  voluntary  association,  and  a  deed 
of  trust  executed  to  secure  them.  The  secretary 
was  directed  by  the  association  to  proceed  to  col- 
lect all  the  debts  belonging  to  them.    Though  it. 
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was  proYided  by  tbe  by-laws  that  tbe  secretary  was 
to  be  elected  annnally.  yet  as  be  continued  to  act 
as  such,  and  was  recognized  by  tbe  association,  it 
was  held  competent  for  him  to  direct  tbe  enforce- 
ment of  tbe  deed  of  trust  and  bis  authority  could 
not  be  questioned  by  tbe  srrantors  in  the  deed  of 
trust 

Creditor  as  Trustee.— Where  the  deed  of  trust  is 
made  directly  to  tbe  creditor,  as  trustee  to  satisfy 
bis  own  demands  by  a  sale  of  tbe  property,  this  is 
in  leffal  effect  a  mortffaffe  to  which  the  equity  of 
redemption  is  an  incident,  and  tbe  regular  course 
of  procedure  is  to  file  a  bill  in  equity  for  his  fore- 
closure, and  a  sale  by  tbe  trustee  under  the  power 
is  irreffular.  Chowninfir  v.  Cox,  1  Rand.  806 ;  Taylor 
V.  Chowniuff,  8  Leiffh  664  ;  Floyd  v.  Harrison,  2  Rob. 
161  :  Breckenridffe  v.  Auld,  1  Rob.  148 ;  Morgan  v. 
Glendy,  92  Va.  86,  22  S.  £.  Rep.  854. 

But  if  the  trtistees  proceed  to  sell  under  the  deed 
and  make  a  conveyance,  their  grantee  takes  the 
leffal  title,  and  the  transaction,  after  the  lapse  of 
nearly  twenty  years  without  objection  by  any  person 
Interested,  will  be  upheld,  if  the  purchase  money 
has  been  paid  and  fully  accounted  for,  or  if  only  a 
small  proportion  of  the  purchase  money  does  not 
affirmatively  appear  to  have  been  accounted  for,  and 
the  riffbts  of  third  parties  have  intervened,  and  the 
circumstances  are  such  as  to  suffffest  only  a  mere 
possibility  of  the  existence  of  an  outstandinff  charge 
upon  the  land.  Morgan  v.  Glendy,  02  Va.  86,  22  S. 
E.  Rep.  864  ;  Cb owning  v.  Cox,  1  Rand.  806 ;  Taylor 
V.  Chowninff.  8  Leiffh  664 ;  Floyd  v.  Harrison,  2 
Rob.  161. 

Party  Interested  Other  Than  a  Creditor.— And  where 
a  trustee  in  a  deed  of  trust  to  secure  a  debt  falling 
due  at  different  periods,  advances  to  tbe  debtor 
money  to  pay  the  first  installment,  and  takes  a 
transfer  of  it,  be  can  only  subject  the  property  to 
satisfy  him  after  the  balance  of  tbe  debt  is  paid  : 
and  bis  interest  does  not  disqualify  him  to  act  as 
trustee.    Goddln  v.  Vaughn,  14  Gratt.  102. 

2.  APPOINTMENT  AND  SUBSTITUTION. 

Qenerally  —Tbe  trustee's  appointment  takes  place 
from  the  time  of  tbe  execution  of  tbe  deed  in  which 
be  is  named  as  trustee,  and  it  is  not  necessary  that 
he  should  expressly  accept  the  trust  as  his  accept- 
ance will  be  presumed  until  he  declines  it  Mer- 
chants' Bank  V.  Ballon,  98  Va.  112.  82  S.  E.  Rep.  481 : 
Bowden  v.  Parrish,  86  Va.  67,  9  S.  E.  Rep.  616  :  Skip- 
wlth  V.  Cunningham,  8  Leiffh  291  :  Christian  v.  Yan- 
cey, 2  P.  &  H.  240.    See  ante,  "Execution." 

Upon  the  death,  or  refusal  to  act  of  a  trustee 
named  in  a  deed  of  trust  tbe  court  will  substitute 
another  in  his  place,  unless  it  is  provided  by  stat- 
ute who  shall  act  upon  the  death,  or  refusal  to  act, 
of  the  party  named.  Fisher  v.  Dickenson.  84  Va.  818, 
4  S.  E.  Rep.  737;  Pitzer  v.  Lo^an,  85  Va.  874,  7  S.  E. 
Rep.  385  :  lerry  v.  Fitzgerald,  32  Gratt  843. 

Appointment  of  Substitute  upon  Deatli  of  a  5oie 
Trustee.-By  statute  (Code  1873,  ch.  174,  S  9), 
the  personal  representative  of  a  sole  trustee 
may  execute  the  trust;  or  the  county  court 
may  appoint  a  trustee  to  execute  tbe  trust, 
and  the  appointment,  when  made  conformably 
with  the  statute,  is  valid.  Fisher  v.  Dickenson,  84 
Va.  318,  4  S.  E.  Rep.  737  :  Pitzer  v.  Logran.  85  Va.  374. 
7  S.  E.  Rep.  385.  But  if  the  order  of  the  court  ap- 
pointing the  trustee  does  not  show  on  whose  mo- 
tion it  was  made,  or  that  the  proper  parties  had 
notice,  or  were  before  the  court  the  appointment 
is  Invalid.  Pitzer  v.  Lo^ran,  86  Va.  374,  7  S.  E.  Rep. 
885 ;  Terry  v.  Fitzgerald,   32    Gratt  843.    See  also, 


So.  Ry.  Co.  V.  Glenn.  98  Va.  809,  86  S.  E.  Rep.  896  :  Pet- 
tus  V.  Atlantic,  etc,  Ass'n,  94  Va.  477,  26  S.  E.  Rep. 
834 

And  where  the  grantor  and  one  of  the  trustees 
in  a  deed  of  trust  are  dead,  and  tbe  other  trustee  has  * 
removed  out  of  the  state,  on  the  motion  of  the  cred- 
itor secured  by  the  deed,  for  tbe  appointment  of  a 
trustee  to  execute  the  trust,  it  is  sufficient  to  ffive 
notice  to  the  personal  representative  of  the  grantor 
and  of  tbe  deceased  trustee,  and  to  the  survivinfir 
trustee  :  and  it  is  not  necessary  to  ffive  notice  tu  a 
subsequent  purchaser  from  the  ffrantor.  or  his  per- 
sonal representative,  if  be  is  dead.  Hunter  v. 
Vauffhan,  24  Gratt  400. 

Appointment  of  Sulwtitute  Whore  Trustee  Reslfl^as. 
—Where  a  trustee  has  resigned,  another  may  be  ap- 
pointed, by  motion,  under  the  statute:  but  this  pro- 
ceeding to  appoint  a  substitute  determines  nothing 
as  to  the  rights  of  the  parties  under  tbe  deed,  or  as 
to  the  character  of  the  deed  itself.  Pettus  v.  At- 
lantic, etc.,  Ass'n,  94  Va.  477,  26  S.  E   Rep.  884. 

Appointment  of  Sulwtitute  According  to  Spednl  Pro- 
visions of  I>oed.— Where  a  deed  given  by  a  railroad 
company  to  secure  bonds,  provided  that  if  the 
trustee  became  incapable  of  acting,  any  court  of 
record  of  Alexandria  county,  upon  the  application 
of  three-fifths  of  the  holders  of  the  bonds,  upon  no- 
tice to  tbe  president  or  any  director  of  the  company, 
might  appoint  a  trustee,  and  the  trustee,  president 
and  directors  went  into  the  enemy's  lines  and  re- 
mained there  during  the  war,  it  was  held  that  an 
order  of  tbe  court  of  Alexandria  county,  substitut- 
ing another  person  as  a  trustee,  without  notice,  was 
null  and  void,  and  a  sale  made  by  such  trustee  was 
null.  Washington,  etc.,  R.  Co.  v.  Alexandria,  etc.. 
R.  Co..  19  Gratt  502. 

Appointment  of  Substitute  under  Special  Provisions 
of  Statute.— And  where  the  trustees  in  a  ceed  re- 
corded in  the  clerk's  office  in  Richmond  have  died 
or  removed  out  of  the  state,  or  refuse  to  act.  tbe 
circuit  court  of  tbe  city  of  Richmond  has  Jurisdic- 
tion to  appoint  a  trustee  in  the  place  of  such  trus- 
tees. Code  1878,  ch.  166,  174;  Hunter  v.  Vaughan.  24 
Gratt  400. 

Survivorship  in  Case  of  Joint  Trustees.— Where  two 
trustees  bring  an  action  to  recover  the  trust  prop- 
erty, and  one  of  them  dies,  the  right  of  action  sur- 
vives to  the  other,  and  he  may  carry  on  tbe  snit. 
Nichols  V.  Campbell,  10  Gratt  660;  Graeme  v.  Cul- 
len.  28  Gratt  266;  Hunter  v.  Johnston,  28  Gratt  966. 

Removal  and  Substitution  by  a  Court  of  Equity. — A 
court  of  equity  has  power,  for  cause,  to  remove 
trustees,  in  trust  deeds  to  secure  creditors,  and  to 
substitute  others  in  their  stead  by  virtue  of  its 
general  jurisdiction  over  its  trusts  as  well  as  under 
Code  1873,  ch.  166.  S  6,  as  amended  by  Acts  1874-5,  p. 
428.     Lewis  V.  Glenn,  84  Va.  947,  6  S.  E.  Rep.  866. 

3.  BOND  OF  TRUSTEE. 

Trustee  May  Be  Required  to  Qive  Bond  on  notion.— 
The  trustee,  in  a  deed  of  trust  to  secure  creditors, 
may  be  required  to  give  bond  for  the  faithful  per- 
formance of  the  trust  upon  motion  of  any  party 
interested  in  the  administration  of  the  trust  Va. 
Code,  1887.  $3420;  W.  Va.  Code,  ch.  72,  S  6:  Dunscomb 
V.  Dunscomb,  2  H.  &  M.  11:  Terry  v.  Fitzgerald,  82 
Gratt  843;  Lackland  v.  Davenport,  84  Va.  638,  5  S.  E. 
Rep.  540;  Thompson  v.  Halstead,  44  W.  Va.  390,  29  s. 
E.  Repf  991. 

But  a  trustee  need  not  give  bond  under  $  6,  ch. 
72,  Code  of  West  Virginia,  before  advertlsins-  and 
selling  the  property  mentioned  in  the  trust  deed 
unless  required  to  do  so  by  the  grantor  or    any 


190 


NOTB  ON  DbBDS  of  TrUST. 


WYTHE 


cestui  out  trusL    Tbompson  y.  Halstead,  44  W.  Va.  390. 
»  &  E.  Bep.  891.    See  also,  Va.  Code  1887.  S  3490. 
3abftltiited  Tnutee  May  Be  Required  to  Qlve  Bond.  ~ 

And  where  a  trnstee  Is  sabstitnted  by  an  order  of 
couru  on  motion  of  which  the  owner  of  the  prop- 
erty has  notice,  he  is  not  thereby  preclnded  from 
applying  to  a  court  of  equity  to  require  of  him  bond 
and  security  before  he  proceeds  to  execute  the 
trnst    Terry  v.  Fitzgerald,  82  Gratt.  84& 

Statute  Requiring  Tntstoe  to  Qlve  Bond  la  Retroac- 
tive.-The  statute  (Code  1887,  S  8420)  requiring  trus- 
tees to  whom  property  is  conveyed,  to  ffive  bond  for 
the  faithful  performance  of  their  duties,  on  motion 
npon  ten  days'  notice  by  the  beneficiaries,  applies 
as  well  to  trust  deeds  executed  before  as  after  its 
passage,  as  the  effect  of  suct^  statute  is  wholly  reme- 
dial. Lackland  v.  Davenport,  84  Va.  688,  5  S.  E.  Rep. 
540. 

4.  AUTHORITY  OP  TRUSTEE. 

Deed  Sole  Source  of  Trustee's  Auttaorlty.—The 
trustee  can  only  do  with  the  trust  property  what 
the  deed,  either  in  express  terms  or  by  necessary 
implication,  authorizes  him  to  do.  Fidelity,  etc., 
Co.  V.  Shen.,  etc,  Co.,  S3  W.  Va.  244.  0  S.  E.  Rep.  180: 
Patch  V.  Morrisett,  2  Va.  Dec.  127:  Wilson  v.  Wall, 
WVa.  858.  88  S.  E.  Rep.  181:  Graeme  v.  Cullen,  23 
Oratt.  206:  Heermans  v.  Montague,  2  Va.  Dec.  6. 

Thus  where  a  trustee  in  a  deed  of  trust  was  au- 
thorized, upon  default  to  pay  the  sum  secured  by  the 
deed,  to  advertise  the  property  for  thirty  days  by 
postluff  notices  in  three  public  places,  and  sell  the 
same,  but,  instead  of  advertisinff.  the  trustee  made 
a  deed  barffaln  in  sale  to  the  beneficiary,  upon  con- 
sideration of  one  handred  dollars  npon  the  debt,  it 
was  held  that  the  deed  passed  no  title.  Heermans 
V.  Montairue,  2  Va.  Dec.  a 

Delegation  of  Authority.— The  relation  existing 
between  the  trustee  and  the  c€9tui  que  tru$t  is  one  of 
personal  trust  and  confidence,  as  he  is  supposed  to 
bare  been  cbosen  for  his  integrity,  therefore,  the 
trustee  cannot  delegate  his  authority  to  an  agent 
bat  must  act  in  person.  Morriss  v.  Va.  State  Ins. 
Co..  60  Va.  870.  18  S.  E.  Rep.  848:  Smith  v.  Lowther. 
35  W.  Va.  800. 18  S.  E.  Rep.  999:  Harvey  v.  Steptoe,  17 
Gratt  289:  Gordon  v.  Cannon.  18  Oratt  887. 

And  where  the  deed  authorizes  the  trustee  to 
appoint  agents,  and  provides  that  he  shall  only  be 
liable  for  the  money  that  comes  into  his  hands,  and 
sball  not  be  liable  for  the  omissions  or  defaults  of 
tbe  agents,  this  does  not  discharge  the  trustee  from 
the  obligation  to  select  fit  agents,  and  to  hold  them 
to  a  strict  and  prompt  responsibility  for  their  acts. 
Gordon  v.  Cannon,  18  Oratt  387. 

No  Authority  to  Change  Trust  Fund.— A  trustee  has 
DO  implied  power  to  change  the  trust  fund.  His 
aaibority  is  derived  solely  from  the  instrument 
creating  the  trust  Heth  v.  Rich.,  etc.,  R.  Co.,  4 
Gralt.  482. 

PoMotslon  of  Trustee  Bqulyalent  to  Possession  of 
Coart.— The  possession  of  a  trustee,  acting  under 
the  order  of  the  chancery  court  In  a  suit  instituted 
by  blm  for  the  purpose  of  administering  the  trust, 
is  the  possession  of  the  court  in  which  the  suit  Is 
pending.  The  trustee  occupies  the  same  position, 
in  respect  to  the  trust  property  under  his  control, 
as  if  we  were  a  receiver  appointed  by  the  court: 
and  no  interference  with  the  posse.Hsion  of  such 
trustee  will  be  tolerated,  withoat  the  leave  of  the 
court  first  obtained,  and  any  attempt  at  such  inter- 
ference will  be  restrained  by  Injunction  for  that 
purpose.    Ford  v.  Watts,  95  Va.  192,  28  S.  E.  Rep.  179. 

Aatborlty  of  Trustee  to  Retain  HU   Own  Deht— 


Where  the  deed  of  trust  authorizes  it,  the  trustee 
may  first  pay  any  debt  that  is  owing  to  him  from 
the  debtor.    French  v.  Townes,  10  Gratt  618. 

Power  of  Sole  Conferred  on  the  Trustee.— The  power 
of  sale  conferred  on  a  trustee  in  a  deed  of  trust,  or 
his  personal  representative  In  case  the  former  dies 
before  exercising  such  power,  is  a  power  coupled 
with  an  Interest,  and  is  not  revoked  by  the  death  of 
the  grantor.  The  fact  that  the  power  of  sale  and 
the  estate  coupled  therewith  subsequently  become 
separated,  the  power  passing  by  the  express  terms 
of  the  trust  to  the  personal  representatives  of  the 
trustee,  and  the  estate  descending  to  his  heirs,  does 
not  revoke  the  power.  Sulphur  Mines  Co.  v.  Thomp- 
son, 98  Va.  298.  26  S.  E.  Rep.  288. 

Trustee  Is  Only  Party  Who  Con  Sue  for  n  Conversion 
of  Trust  iVoperty.— Where  a  debtor  conveys  per- 
sonal property  to  a  trustee  to  secure  to  a  creditor 
the  payment  of  his  debt,  and  a  person  obtaining 
possession  of  the  property,  sells  it,  and  applies  the 
proceeds  to  his  own  use,  the  cestui  Que  trust  can 
maintain  no  action  at  law,  in  his  own  name,  against 
the  party  converting  the  property.  The  action  will 
only  He  at  the  suit  of  the  trustee.  Fbage  v.  Bell,  8 
Leigh  004. 

Trustees  without  Authority  to  5ell  the  Land— Effect 
—Land  was  conveyed  in  trust,  first,  that  the  debts 
of  the  grantor  should  be  paid  out  of  the  rents  and 
profits:  second,  for  the  support  of  the  grantor,  his 
wife  and  children:  third,  at  his  death,  to  be  divided 
among  his  children.  It  was  held  that  the  trustees 
had  no  authority  to  make  sales  of  the  land  con- 
veyed, for  the  payment  of  the  debts  of  the  grantor, 
or  for  any  other  purpose,  however  urgent  the 
necessity  for  such  sales.  In  such  case  a  purchaser 
from  the  grantor  of  the  land  conveyed  In  trust, 
took  a  conveyance  from  such  grantor  and  the  trus- 
tees. It  was  held  that  such  purchaser  had  notice  of 
the  trust  and  was  bound  to  know  that  the  trustees 
had  no  power  to  sell  the  land.  Mundy  v.  Vawter,  8 
Oratt.  61& 

Trustee  Has  No  Authority  to  5eil  before  Obtaining 
L.egai  Title.— Real  estate  was  conveyed  In  trust  to 
secure  debts.  The  grantor  had  at  the  time  only  the 
equitable  title  to  the  property,  but  he  was  entitled 
to  have  the  legal  title.  The  trustee  sold  the  prop- 
erty for  one-fourth  of  Its  value,  without  getting  the 
legal  title,  and  the  principal  creditor  secured  by 
the  deed  of  trust  became  the  purchaser.  The 
grantor  was  not  present  at  the  sale,  but  he  had 
forwarded  the  money  to  pay  the  debts  to  that  place, 
and  It  was  at  the  time  of  the  sale  In  the  post-ofllce 
and  not  delivered.  It  was  held  that  the  sale  by  the 
trustee  before  receiving  the  legal  title  was  an 
abuse  of  power,  and  under  the  circumstances  of 
the  case  the  sale  was  set  aside  In  equity.  Roosett 
V.  Plsher.  11  Oratt.  492. 

6.  DUTIES  OF  TRUSTEE. 

a.  Obnbral  Statement  of  Duty.— The  trustee 
must  conform  to  the  trust  deed  and  act  for  the  best 
Interests  of  both  the  debtor  and  the  creditor,  as  he 
Is  the  agent  of  both  parties.  But  pre-eminent 
knowledge  and  uncommon  foresight  are  not  re- 
quired of  a  trustee.  All  that  Is  required  of  him  Is 
that  he  should  act  lo  good  faith  and  In  the  exercise 
of  a  fair  discretion  and  In  the  same  manner  In  which 
he  probably  would  have  acted  If  the  subject  had 
been  his  own  property  and  not  held  In  trust.  His 
conduct  should  not  be  condemned  If  It  flowed  from 
an  honest  (though  uninformed  and  mistaken)  judg- 
ment Elliott  V.  Carter,  9  Gratt  641 ;  Davis  v.  Har- 
man.  21  Gratt  194;  Myers  v.  Zetelle,  21  Gratt  788: 
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WIndon  V.  Stewart,  48  W.  Va.  711.  88  S.  E.  Rep.  776; 
Jones  V.  Jones,  8d  Va.  862. 11  S.  £.  Rep.  426:  Elliott  v. 
Howell,  78  Va.  807:  Way  land  v.  Crank.  79  Va.  609; 
Cooper  V.  Cooper,  77  Va.  204:  Hale  v.  Wall,  22  Gratt 
438:  CroQcb  v.  Davis.  23  Gratt  99:  Mills  v.  Mills. 
28  Gratt  479:  Doufflass  v.  Stepbenson,  75  Va.  747; 
Pidffeon  v.  Williams,  21  Gratt  251;  Thomson  v. 
Brooke,  76  Va.  160:  Parsley  v.  Martin,  77  Va.  881: 
Dickinson  v.  Helms,  29  Gratt  462:  Hawthorne  t. 
Beckwith,  89  Va.  790,  17  S.  E.  Rep.  241;  Williams 
V.  Skinker,  25  Gratt  507:  Key  v.  Huffhes,  32  W. 
Va.  190,  9  S.  E.  Rep.  79;  McClure  v.  Johnson,  14 
W.  Va.  447:  Linele  v.  Cook,  82  Gratt  262;  Watkins 
V.  Stewart  78  Va.  Ill:  Hartman  v.  Evans,  38  W. 
Va.  669.  18  S.  E.  Rep.  810:  Wilson  v.  Wall.  99 
Va.  358,  88  S.  E.  Rep.  181:  Shurtz  v.  Johnson,  28 
Gratt  657;  Rossettv.  Fisher,  11  Gratt  492:  Hoaran  v. 
Duke,  20  Gratt  244;  Livey  v.  Winton,  80  W.  Va.  554,  4 
S.  E.  Rep.  451;  Nelson  v.  Turner,  97  Va.  54,  33  S.  E. 
{lep.  800. 

b.  Duty  iN  Rbgabd  TO  Salb. 

Qeneral  Piinclples.— In  a  deed  of  trust  to  secure 
the  payment  of  debts,  the  trustee  is  the  agrent  of 
both  parties,  debtor  and  creditor,  and  should  act 
impartially  between  them,  and  in  making  sale  of 
the  trust  subject  he  should  use  all  reasonable  dili- 
gence to  obtain  the  best  price.  And  if  there  be  any 
cloud  hanging  over  the  title  or  uncertainty  as  to  the 
amounts  of  the  debts  secured,  or  of  prior  encum- 
brances, or  any  other  impediment  to  the  fair  execu- 
tion of  the  trust  which  cannot  be  otherwise  removed, 
the  aid  of  a  court  of  equity  should  be  invoked  by 
him  to  remove  the  impediment  before  the  sale;  and 
if  he  fall  or  refuse  to  resort  to  the  court  for  that 
purpose,  the  parties  in  interest  who  may  be  injured 
by  his  default  whether  debtor,  secured  creditor, 
or  subsequent  encumbrancer,  may  apply  to  the 
court  for  relief.  Shurtz  v.  Johnson,  28  Gratt  6B7; 
Rossett  V.  Fisher.  11  Gratt  492;  Hosran  v.  Duke,  20 
Gratt  244;  Horton  v.  Bond,  28  Gratt  815 ;  Cole  v. 
McRae,  6  Rand.  644 ;  Lane  v.  Tidball.  Gilmer  180; 
Gay  V.  Hancock,  1  Rand.  72 ;  Chowninff  v.  Cox,  1 
Rand.  806  :  Gibson  v.  Jones,  5  Leiffh  870  ;  Miller  v. 
Arffyle,  5  Leiffh  460 ;  Wilkins  v.  Gordon,  11  Leifirh 
547  ;  Schultz  v.  Hansbrouflrh.  33  Gratt  567  :  Lallance 
V.  Fisher,  29  W.  Va.  512.  2  S.  E.  Rep.  775. 

Trustee  Mast  Sell  for  Best  Interests  of  Qraator— The 
trustee  must  sell  for  the  best  interests  of  the 
grantor.  Thus  where  it  will  be  to  the  debtor's  ad- 
vantage to  sell  the  whole  property  the  whole  should 
be  sold  ;  and  where  it  will  best  subserve  the  debt- 
or's interest  to  sell  only  a  part  of  it,  or  to  sell  it  in 
separate  parcels,  it  is  the  duty  of  the  trustee  to  sell 
accordingly.  Hartman  v.  Evans.  88  W.  Va.  669,  18 
S.  E.  Rep.  810  :  Morriss  v.  Va.  State  Ins.  Co.,  90  Va. 
870,  18  S.  E.  Rep.  848  ;  Terry  v.  Fitzgerald,  32  Gratt. 
848  :  Wilson  v.  Wall.  99  Va.  363,  38  S.  E.  Rep.  181  ; 
Anchor  Stove  Works  v.  Gray,  9  W.  Va.  469.  See 
poit,  "Enforcement  by  Sale." 

And  a  deed  of  trust  directing  a  sale,  but  not  re- 
quiriufif  in  terms,  a  subdivision,  should  be  construed 
with  reference  to  Code  1873,  ch.  118,  86,  requiring  the 
trustee,  in  case  of  default  "to  sell  the  property  con- 
veyed by  the  deed,  or  so  much  thereof  as  may  be 
necessary";  and  if  the  laud  will  bring  a  better  price 
by  a  sale  in  lots,  and  the  owner  so  requests  it  and 
the  trustee  refuses,  the  owner  may  control  the  trus- 
tee, in  the  exercise  of  his  discretion,  by  application 
to  a  court  of  equity.  Morriss  v.  Va.  State  Ins.  Co., 
90  Va.  870. 18  S.  E.  Rep.  843  :  Terry  v.  Fitzgerald,  32 
Gratt  848. 

Must  Not  Deal  with  Trust  for  His  Own  Benefit— The 


paramount  and  vital  principle  controlling  the  rela- 
tion of  trustee  and  cestui  que  trust  is  g'ood  faith,  for 
without  it  the  relation  could  not  well  exist  So 
sedulously  is  this  principle  guarded,  that  all  de- 
partures from  it  are  deemed  frauds  upon  the  confi- 
dence bestowed.  A  trustee,  therefore,  will  not  be 
allowed  to  put  himself  in  a  position  antaffonistic  to 
his  cestui  Que  trust,  or  speculate  in  the  subject  of  the 
trust  So  it  is  a  well  settled  principle  of  equity  that 
trustees,  and  all  persons  acting  in  a  confidential 
character  with  respect  to  the  subject  of  the  sale, 
are  disqualified  from  purchasing  the  property  for 
themselves.  The  characters  of  buyer  and  seller 
are  incompatible,  and  cannot  be  safely  exercised  by 
the  same  person.  The  validity  of  the  sale,  In  such 
case,  does  not  depend  upon  its  fairness,  but  the  sale 
is  voidable,  and  when  attacked,  must  be  set  aside, 
although  the  price  was  fair,  or  the  best  to  be  had. 
and  the  motive  pure.  Smith  v.  Miller.  96  Va.  586.  87 
S.  E.  Rep.  10;  Harrison  v.  Manson.95Va.  698,  29  S.  E. 
Rep.  420  :  Tennant  v.  Dunlop,  97  Va.  241,  88  S.  £.  Rep. 
620;  Carter  v.  Harris.  4  Rand.  199;  Howery  v.  Helms. 
20  Gratt  1  ;  Bailey  v.  Robinsons.  1  Gratt  4  :  Buckle» 
V.  Lafferty.  2  Rob.  202 ;  Washington,  etc.,  R.  Co.  v. 
Alexandria,  etc.,  R.  Co.,  19  Gratt  592. 

But  where  a  sale  is  set  aside,  solely  on  the  ground 
that  the  trust  subject  was  purchased  by  the  trustee 
at  his  own  sale,  the  trustee  is  entitled  to  be  reim- 
bursed the  amount  paid  by  him,  and  may  hold  the 
leffal  title  to  the  trust  subject  as  security  for  the 
amount  He  is  entitled  to  interest  and  the  valu.e  of 
his  permanent  improvements,  if  any,  and  is  to 
be  charged  with  rents  and  profits.  Harrison  v. 
Manson,  95  Va.  598,  29  S.  E.  Rep.  420 ;  Smith  v.  Miller. 
98  Va.  585.  87  S.  E.  Rep.  la 

Where  Sale  Is  on  Credit  Trustees  flust  Require  Seen- 
rity.— Where  trustees  sell  on  credit  they  must  in 
all  cases,  require  the  purchaser  to  give  security,  and 
the  fact  that  the  purchasers  are  men  of  wealth  is. 
no  excuse.    Miller  v.  Holcombe,  9  Gratt  665c 

Effect  of  Failure  to  Perform  Duty.— Equity  will 
either  compel  a  trustee  to  perform  his  duty,  or  will 
disreg-ard  its  omission  under  the  maxim  that 
"equity  considers  that  done  which  in  good  con- 
science oufifhttobe  done."  Atwood  v.  Shen..  etc., 
R.  Co.,  85  Va.  966,  9  S.  E.  Rep.  748. 

And  under  S  16,  ch.  99,  W.  Va.  Code,  a  court  of 
equity  has  Jurisdiction  to  compel  a  trustee  to  exe- 
cute  a  deed  to  the  purchaser  of  the  land  sold  under 
the  deed  of  trust    Atherton  v.  Hull,  12  W.  Va.  17a 

But  a  court  of  equity  will  not,  in  general,  assume 
the  exercise  of  a  discretionary  power  vested  in  a 
trustee,  nor  interfere  to  control  a  trustee  acting 
bona  Jtde  in  the  exercise  of  his  discretion.  Nor  will 
a  suit  be  entertained  to  compel  a  trustee  to  exer- 
cise his  power.  Cochran  v.  Paris,  11  Gratt  848.  See 
ante,  "Authority  of  Trustee,"  and  post,  "Enforce- 
ment by  Sale." 

6.  RIGHT  TO  EXPENSES. 

Trustee  Entitled  to  Reuonable  Expenses. —It  is  well 
settled  that  a  trustee  is  entitled  to  the  expenses  of 
executing  the  trust,  if  the  expenses  were  bona  Jtde 
incurred  and  were  reasonably  necessary  to  the  due 
execution  of  the  trust  Lomax  v.  Pendleton.  3  Call 
588:  Miller  v.  Beverleys.  4  H.  &  M.  420;  Cochran  v. 
Richmond,  etc.,  R.  Co.,  91  Va.  889.  21  S.  E.  Rep.  064; 
Guggenheimer  v.  Rogers,  95  Va.  711.  29  S.  E.  Rep.  874: 
Hogran  v.  Duke.  20  Gratt  244. 

Expense  of  Counsel.— And  trustees,  who  In  STOod 
faith  engage  the  services  of  counsel  to  aid  them  In 
the  exercise  of  their  duties,  are  entitled  to  pay  tliem 
out  of  the  trust  fund,  or  to  be  reimbursed  out  of 
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tbat  fund  for  all  expenses  which  they  haye  incurred 
InclQdincr  reasonable  fees  to  attorney's.  Cochran  y. 
Ricbmond,  etc.,  R.  Co..  91  Va.  889.  21  S.  E.  Rep.  004: 
Gureenhelmer  v.  Rorers.  95  Va.  711, 29  S.  E.  Rep.  874. 
Bat  where  a  hill  of  review  to  a  final  decree  con- 
flnolnflT  the  accounts  of  a  trustee  is  dismissed,  on 
tlie  trustee's  motion,  he  will  not  be  allowed  to  open 
the  final  decree  so  as  to  obtain  compensation  for 
Che  costs  of  employing  counsel.  Quffffenheimer  y. 
Roffers,  95  Va.  711,  29  S.  E.  Rep.  874. 

EzpeojM  of  Auctknieer  In  n«ktns  5«le.— It  is  also 
proper  to  allow  compensation  for  the  services  of  an 
anctioneer  in  makinsT  a  sale  ordered  by  a  court 
under  a  deed  of  trust,  and  also  the  expenses  of  a 
former  advertisement  of  the  sale  of  property  by 
the  trustee,  which  had  been  enjoined  by  the  debtor. 
and  the  injunction  dissolved.  Hoffan  v.  Duke,  20 
Gralt  244:  Womack  v.  Paxton.  84  Va.  9. 5  S.  E.  Rep. 
S60. 

ExpettMs  Incamd  under  5econd  Deed  Have  Prtorltj 
over  DcM  Secured  by  the  First.— Where  horses  are 
conveyed  by  a  deed  of  trust  reserving  to  the 
?raator  the  possession  and  use  of  them  for  one 
year,  and  then  a  second'  deed  of  trust  is  ffiven  on 
the  same  horses  ffivinar  the  trastee  the  riffht  to  the 
immediate  possession  and  the  riflrht  to  sell  as  soon 
as  practicable,  the  trustee  in  the  second  deed  of 
tmst  is  entitled  to  retain  from  the  proceeds  of 
the  sale  the  expenses  of  keepiuff  the  horses  until  the 
sale,  the  costs  and  expenses  for  the  sale,  and  the 
amount  of  his  commissions  provided  for  in  the  deed. 
tboQffh  the  horses  do  not  sell  for  enouffh  to  pay  the 
amount  of  the  debt  secured  in  the  first  deed  and  the 
expenses  under  the  second.  Quffffenhelmer  v. 
Rorers.  96  Va.  71 1. 99  S.  E.  Rep.  874. 
7.  RIGHT  TO  COMPENSATION. 
Trustoe  Entitled  to  a  Reasonable  CoaiponsatloB.~Be- 
sides  the  expenses  bonajide  incurred,  a  trustee  is  al- 
lowed a  reasonable  compensation  for  his  trouble  and 
reAponsibility.  The  amount  of  this  compensation  is 
now  fixed  in  Virffinla  by  statute  to  be  five  per  cent. 
on  the  first  ISOO,  and  two  per  cent,  on  the  residue  of 
the  proceeds  of  the  sale.  Miller  v.  Beverleys,  4  H.  ft 
H.  4»:  Lomax  v.  Pendleton,  8  Call  588:  2  Min.  Inst. 
(4th  Ed.)  84S;  Va.  Code  1887.  %  2442:  Smith  v.  Railroad 
Co..  S3  Gratt.  017;  Guffffenhelmer  v.  Rogers.  95  Va. 
7I1.S9S.  E.Rep.  874. 

And  where  a  deed  of  trust  by  a  railroad  company 
provides  that  upon  a  sale  of  the  trust  property 
by  the  trustees,  they  shall  pay  the  amount  of  the  pro- 
ceeds to  the  bondholders,  after  deducting  the  costs 
and  expenses  of  the  sale  under  the  trust,  the  trustees 
are  entitled  to  retain  compensation  for  the  services 
rendered  in  the  execution  of  the  trust  in  preference 
to  the  claims  of  the  bondholders.  Smith  v.  Railroad 
Co.,S3GratL  817. 

But  where  only  part  of  the  purchase  price  of  land 
f^ld  under  a  deed  of  trust  is  ever  collected,  commit- 
sioners  should  only  be  allowed  on  that  part  which 
Is  collected,  and  no  extra  compensation  is  allowable 
for  extraordinary  efforts  to  sell  the  land.  Womack 
T.  Paxton,  84  Va.  9.  5  S.  £.  Rep.  6Sa 

Sotetttated  Trustee  Entitled  to 
•s  the  OHginaL— A  substituted  trustee  whose  duties 
are  only  such  as  were  imposed  upon  the  original 
trastee,  by  the  deed  creating  the  truHt.  is  not  entitled 
to  any  irreater  compensation  for  his  services  than 
the  deed  provided  for  the  orlerinal  trustee,  and  the 
conrt.  snpervisinff  the  settlement  of  the  accounts  of 
the  substituted  trustee,  cannot  allow  any  srreater 
compensation.  So.  Ry.  Co.  v.  Glenn.  98  Va.  809,  80  S. 
£.  Rep.  886. 


Trustee  Disctaarffod  without  Notice  entitled  to 
Stipulated  Coaipensation.— A  party  having  been  ap- 
pointed a  trustee  upon  a  specific  compensation!  and 
havlnsr  been  discharged  by  the  grantors  in  the 
trust  deed  without  his  knowledge  is  entitled  to  have 
the  compensation  which  was  orig-inally  afirreed  upon 
for  his  services.  Maury  v.  Chesapeake,  etc,  R.  Co., 
27  Gratt.  096. 

But  where  a  trustee  accepted  the  trust  with 
knowledge  that  the  compensation  originally  agreed 
upon  was  to  be  reduced,  he  is  only  entitled  to  re- 
cover the  amount  after  this  reduction.  Maury  v. 
Chesapeake,  etc..  R.  Co..  27  Gratt.  098. 

When  Comnlssioas  Allowed  Cannot  Be  Objected  to.— 
In  Roller  v.  Pitman.  98  Va.  018,  88  S.  E.  Rep.  967,  the 
trustees  were  appointed  by  a  court  as  special  com- 
missioners to  sell  the  incumbered  property,  and 
they  included  a  charge  for  commission  in  their 
report.  The  report  being  confirmed  by  the  court 
without  any  objections  by  the  beneficiary,  this  was 
held  an  adjudication  on  the  amount  of  the  com- 
mission allowed  which  precluded  the  beneficiary 
from  objecting  thereto. 
8.  LIABILITY  OF  TRUSTEE. 
The  Riileof  Caveat  Bmptor  Applies  to  Saks  by  Trus- 
tees.—A  trustee  to  sell,  selling  such  property,  and 
such  title  only,  as  is  vested  ic  him,  according  to  the 
terms  prescribed,  and  without  warranty  or  fraud, 
incurs  no  responsibility  to  the  purchaser.  Sutton 
V.  Sutton,  7  Gratt.  284. 

And  where  the  trustee  has  sold  the  trust  subject, 
and  has  faithfully  executed  the  trust  reposed  in  him 
and  disbursed  the  funds  that  came  into  his  hanfts  in 
the  payment  of  the  debt  secured  and  the  expenses 
of  the  sale,  he  cannot  be  held  responsible  for  the 
proceeds  of  such  sale  by  a  prior  judgment  creditor 
whatever  may  be  the  rights  of  such  creditor  against 
the  land  itself.  Nelson  v.  Turner,  97  Va.  54,  38  S.  E. 
Rep.  890. 

Trustee  Who  Docs  Not  Reoelve  Funds  Not  UaMe.— 
And  where  a  person  named  trustee  in  a  deed  to 
secure  debts,  unites  in  sales  necessary  in  the  exe- 
cution of  the  trusts,  and  other  formal  acts,  but  he 
receives  none  of  the  trust  funds,  they  being  re- 
ceived by  his  co-trustee,  and  he  is  guilty  of  no 
fraud  in  relation  thereto,  he  is  not  responsible  for 
the  misapplication  of  the  funds  by  his  co-trustee. 
Griffin  V.  Macaulay,  7  Gratt  476. 

Receiving  Depreciated  Currency.— Where  a  trustee, 
in  a  deed  to  secure  creditors,  received  in  June.  1861. 
in  good  money,  a  part  of  the  trust  fund  applicable 
to  pay  a  creditor  who  was  ready  to  receive  pay- 
ment, his  investment  of  the  fund  in  Confederate 
bonds,  under  an  order  of  court  made  on  his  motion 
in  a  suit  which  he  had  brought  for  the  administra. 
tion  of  the  trust,  was  held  invalid,  and  he  continued 
liable  for  the  fund.  Kirby  v.  Goodykoontz.  26 
Gratt.  298. 

Loss  of  Rents  through  Delay  In  Making  Sale.— But  a 
trustee  is  not  responsible  for  estimated  rents  when 
he  has  received  none,  where  his  delay  in  selling  the 
property  arose  out  of  the  difficulty  of  finding  a  pur- 
chaser.   Griffin  v.  Macaulay,  7  Gratt.  476. 

And  where  a  trust  fund  has  been  paid  into,  court 
by  a  purchaser  of  the  trust  property,  but.  in  con- 
sequence of  resistance  to  the  payment  of  proper 
charges  on  the  fund,  it  has  remained  idle  in  the 
hands  of  the  court,  the  loss  of  interest  must  fall  on 
the  trust  creditor  who  has  resisted  the  charge* 
Cochran  v.  Richmond,  etc.,  R.  Co.,  91  Va.  389,  21  S.  E. 
Rep.  664. 
I     Compromise  by  Trustee.- A  trustee  making  a  com- 
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promise  in  relation  to  tlie  trust  subject,  ttaouffh  be 
may  purchase  tbe  subject  for  himself,  is  bound  to 
account  as  trustee  for  all  of  tbe  profits  made  on  tbe 
transaction.    Miller  y.  Holcombe.  9  Gratt.  86R. 

Party  Pftrticipstinff  In  ilisapproprlation  of  Funds 
Liable  with  Trnstee.— And  a  party  participating  with 
a  trustee  in  a  misappropriation  of  tbe  trust  fund  is 
liable  jointly  and  severally  for  the  fund  so  misappro- 
priatec.  Jones  v.  Abraham,  75  Va.  466.  And  where 
a  trustee  pays  a  trust  fund  to  one  who  receives  it 
knowing  that  he  is  not  entitled  to  it.  the  true  bene- 
ficiary may  briuff  a  suit  in  equity  against  both :  but 
the  decree  should  be  acrafnst  the  one  Improperly 
receivinfir  it  as  the  principal  debtor,  and  asrainstthe 
trustee,  treated  as  his  surety,  to  make  ffood  any 
deficiency.  Thomas  v.  Linn,  40  W.  Va.  122,  20  S.  E. 
Rep.  878. 

Liability  of  Trustee's  Personal  Representative.  —  A 
sale  was  declared  invalid  lonff  after  it  was  made, 
and  the  trustee's  representatives  were  adjudged  to 
pay  into  court  the  value  of  the  land  when  sold, 
with  interest  The  debt  was  then  paid  from  the 
trustee's  estate:  but  the  amount  paid  was  less  than 
the  land's  value  with  interest,  so  it  was  held  that 
the  trustee's  representatives  must  pay  the  differ- 
ence into  court  for  the  benefit  of  the  debtor's  es- 
tate.   Mosby  V.  Johnson.  86  Va.  429,   10  S.  £.  Rep.  426. 

9.  ACCOUNTING. 

How  Accounts  Are  Stated.— While  the  execution  of 
a  trust  is  in  progress,  the  account  of  the  trustee 
should  be  stated  on  the  principle  of  executor's  ac- 
coudU.  But  when  it  Is  substantially  closed,  it 
should  be  stated  on  the  principle  of  debtor  and 
creditor,  interest  to  be  cbarg-ed  upon  each  sum 
received  from  the  end  of  six  months  after  its  re- 
ceipt, and  disbursements  first  applied  to  interest 
while  there  is  any  due.  Harvey  v.  Steptoe.  17 
Gratt.  289. 

BUI  Impeaching  Account  Must  Make  Specific 
Chanres  —Where  a  bill  does  not  specify  errors  in  the 
accounts  of  the  trustee  regularly  settled  by  the 
commissioner  of  a  county  court  and  confirmed,  but 
only  charges  grenerally  that  there  are  errors  in 
them,  the  court  will  not  direct  a  resettlement  of  the 
accounts.    Preston  v.  Stuart,  29  Gratt.  289. 

V.  THE  LIEN. 

1.  COMMENCEMENT  OP  THE  LIEN. 

As  between  the  Parties.— As  between  the  parties  to 
a  deed  of  trust,  its  lien  commences  from  the  mo- 
ment of  its  delivery  to  the  trustee.  Before  the  deed 
is  delivered  it  has  no  operative  effect  and  creates 
no  lien  upon  the  property  described  therein.  Hunt 
V.  Brent,  1  Va.  Dec.  258;  Hockman  v.  Hockman,  98 
Va.  455,  25  S.  E.  Rep.  534. 

As  against  Creditors  and  Purchasers  of  the  Qrantor. 
—As  avatnst  creditors  of  and  purchasers  from  the 
grantor  for  valuable  consideration  and  without 
notice  of  the  deed  of  trust,  the  lien  of  the  deed  of 
trust  only  commences  from  the  time  that  it  is  duly 
admitted  to  record  :  and  where  two  or  more  deeds 
of  trust,  embracingr  the  same  property,  are  ad- 
mitted to  record  on  the  same  day,  that  which 
is  first  admitted  to  record  has  priority,  Va.  Code 
1887,  M  2465,  2469  :  Hockman  v.  Hockman,  98  Va.  465, 
25  S.  E.  Rep.  534  ;  Skipwith  v.  Cunninfifham,  8  Leiffh 
271. 

Consent  of  Creditors  Secured  Not  Necessary  to  Its 
Comaencement.— A  deed  of  trust  conveying  land  to 
secure  creditors,  which  is  executed  by  the  maker 
of  the  deed  and  the  trustees,  and  duly  recorded 
before  a  judgment  is  obulned  against  the  maker, 


will  intercept  the  lien  of  the  judgment  although 
the  creditors  may  not  have  given  their  consent  to 
the  deed  until  after  the  judgment.  In  such  case, 
even  in  a  court  of  equity,  the  equity  of  the  judg- 
ment creditor  will  generally  be  considered  inferior 
to  the  equity  of  the  creditors  claiming  under  .the 
deed.  Skipwith  v.  Cunningham,  8  Leigh  271. 
2.  TO  WHAT  LIEN  ATTACHES. 
nachlnery  on  the  Premises.— Where  the  machinery 
in  a  factory  is  permanent  in  its  character  and  es- 
sential to  the  purposes  for  which  the  building  is 
occupied,  it  must  be  regarded  as  realty,  and  passes 
with  the  building,  when  the  building  is  conveyed 
by  a  deed  of  trust ;  and  whatever  is  essential  to 
the  purposes  for  which  the  building  is  used  will  be 
considered  as  a  fixture  although  the  connection 
between  them  may  be  such  that  it  may  be  severed 
without  physical  or  lasting  injury  to  either.  Sbel- 
ton  V.  Picklin,  32  Gratt.  727  ;  Green  v.  PhilUpa,  26 
Gratt.  753  :  Franks  v.  Cravens,  6  W.  Va.  186. 

But  where  the  fixtures  are  removed  from  tbe 
land  conveyed  in  a  deed  of  trust,  by  the  grantor, 
and  sold  to  a  purchaser  for  value,  the  purchaser 
has  a  good  tiUe  as  against  the  grantee  In  the  deed 
of  trust    Franks  v.  Cravens,  6  W.  Va.  185. 

Crop  of  Wheat  Qrowing  on  Premises.— Where  a 
trustee  sells  land  at  a  public  sale,  a  crop  of  wheat 
growing  upon  it  sowed  by  the  owner  of  the  land 
passes  to  the  purchaser  of  the  land,  unless  it  was 
reserved:  but  the  reservation  need  not  be  in  writ- 
ing but  may  be  proved  by  parol  evidence.  But  if 
before  the  sale  there  was  an  understanding  be- 
tween the  owner  of  the  land  and  a  person,  who.  it 
was  expected,  would  buy  it  at  such  public  sale,  that 
in*  making  the  purchase  of  the  land  he  was  not  to 
get  the  growing  crop  of  wheat,  but  that  it  should 
continue  to  be  the  property  of  the  owner  of  the  land, 
then  such  growing  crop  of  wheat  would  not  pass  to 
such  purchaser  with  the  land,  but  it  would  after 
such  sale  continue  to  be  the  property  of  the  former 
owner  of  the  land,  and  such  understanding  need 
not  be  evidenced  by  any  writing  but  may  be  proved 
by  parol.    Kerr  v.  Hill,  27  W.  Va.  576. 

The  increase  of  Live  Stock.— And  the  increase  of 
live  stock  conveyed  by  a  deed  of  trust  passes  under 
the  deed,  though  not  specifically  mentioned  therein. 
Gannaway  v.  Tate,  98  Va.  789,  37  S.  E.  Rep.  708. 

Equity  of  Redemption.— The  subsequent  deed  of  a 
grantor,  who  has  by  a  prior  deed  conveyed  the  legal 
title  in  trust  to  secure  a  debt,  only  operates  to  con- 
vey the  equity  of  redemption  until  such  prior  deed 
is  released.  Southern,  etc..  Ass*n  v.  Page,  46  W.  Va. 
302.  33  S.  E.  Rep.  336:  Bock  v.  Bock.  24  W.  Va.  588. 

And  though  the  title  under  a  deed  of  trust  will  be 
subordinate  to  that  under  a  prior  deed  of  bargain 
and  sale  from  the  same  party,  for  the  same  land, 
duly  recorded,  vet  if  it  appear  that  anterior  to  tbe 
deed  of  trust  there  was  a  resale  by  the  bargainee 
to  the  bargainor,  of  which  there  is  proper  evidence 
in  writing,  equity  will  hold  that  the  land  passes  by 
the  deed  of  trust,  subject  only  to  the  lien  for  the 
purchase  money  due  upon  the  resale,  and  thas  tbe 
rights  of  the  parties  will  depend  upon  whether  snch 
purchase  money  has  been  paid  or  not  Beverley  t. 
Ellis,  10  Leigh  1. 

But  where  there  are  several  deeds,  conveying  in 
succession  the  same  property,  and  not  merely  the 
equity  of  redemption  therein,  every  successive  en- 
cumbrance binds  all  the  property  not  absorbed  in 
satisfaction  of  the  previous  valid  encumbrance. 
Lewis  V.  Caperton,  8  Gratt  148. 
Land  Held  Adversely.— But  a  deed  of  trust  purport- 
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lag  to  create  a  lien  on  land  in  tbe  adverse  possession 
of  anotbeF  is  a  mere  nullity.  Bream  v.  Cooper,  5 
Manf.  7:  Early  v.  Garland,  13  Gratt.  1. 

Uopald  Sabflcriptions  to  Corporate  Stock.— Where  a 
deed  of  trust  executed  by  a  corporation  provides 
ihat  anpaid  subscriptions  shall  be  payable  to  the  | 
trosiee.  the  right  to  collect  them  passes,  and  cred-  ' 
itors  may  enforce  them  by  suit:  and  even  thouffh 
barred  by  the  statute  of  limitations  equity  will 
aid  in  enforcing"  their  payment  as  the  statute  of 
limiutions  does  not  extinguish  the  right,  but  only 
bars  the  remedy.  Hamilton  v.  Glenn.  86  Va.  901,  0  S. 
E.  Rep.  1». 

Deed  by  m  Railroad  Company— What  Property  Cov. 
«rcd.— Where  a  railroad  company  convej  s  to  trustees 
all  of  its  property  real  and  personal,  including 
road  bed,  rails,  etc  ,  in  trust  to  secure  the  bonds. 
principal  and  interest,  mentioned  therein,  the  old 
iron  rails  taken  up  from  the  road  as  unfit  for  further 
use.  are  covered  by  the  deed,  and  the  trustees  are 
enttiled  to  have  the  same  applied  to  pay  interest 
dne  upon  the  bonds,  in  preference  to  subsequent 
execQiion  creditors  of  the  company.  First  National 
Bank  of  Salem  v.  Ander^n,  75  Va  260. 

Property  /last  Be  IdeiMfled  la  Order  for  Uen  to  At. 
tach.-A  deed  of  trust  which  conveys  certain  desig- 
nated pianos,  and  also  all  pianos,  organs,  and  all 
other  merchandise  owned  by  the  grantor  and  tem- 
porarily stored  elsewhere  is  sufHcient  to  cover  the 
interest  of  the  grantor  in  other  pianos  stored  else- 
where upon  which  there  may  be  prior  liens. 
Fischer  v.  Lee.  98  Va.  159,  35  S.  E.  Rep.  441.  See  in 
this  connection.  Hunter  v.  Beach.  80Va.  861:  Poln- 
dexter  v.  Burwell.  92  Va.  507.  See  ante,  "Description 
of  Property  and  Indebtedness." 

5obstance  of  the  Transaction  Looked  to  in  Equity.— 
A  debtor  may  convey  for  his  creditors'  benefit,  prop- 
erty held  by  him  nominally  in  trust  for  others,  but 
fQuitably  his  own,  and  withhold  property  nominally 
his  own,  but  which  in  equity  belongs  to  others. 
Brown  V.  Putney.  90  Va.  Ml,  18  S.  E.  Rep.  888. 

Excess  in  Qnantity  of  Land.— Where  a  debtor  con- 
veys land  to  a  trustee  to  secure  the  payment 
of  debts,  no  definite  price  is  fixed,  and  so  the 
estimated  quantity  of  the  land  is  not  an  element  In 
fixing  the  price.  Consequently,  excess  in  the  actual 
qnantity  of  the  land  does  not  entitle  the  grantor 
in  the  deed  of  trust  to  a  rescission  of  the  convey- 
ance, or  to  compensation  for  the  excess.  Western, 
etc.,  Co.  V.  Fey  ton  a.  etc..  Co.,  8  W.  Va.  406. 

Lien  Does  Not  Attach  Wbere  Deed  Is  Defectively  Bxe. 
coted  -Where  a  deed  of  trust  Is  executed  by  a  mar- 
ried woman  and  her  trustee  on  her  equitable 
separate  estate  in  land,  the  deed  is  void  unless  her 
ha.^band  joins  in  the  deed.  And  such  deed  is  not 
an  incumbrance  on  the  rents  and  profits  of  the  es- 
tate. Taylor  v.  Cussen.  90  Va.  40.  17  S.  E.  Rep.  721. 
Deed  by  Husband  and  Wile— Exoneration  of  Wife's 
Estate- And  where  a  debt  secured  by  a  deed  of  trust 
was  the  debt  of  the  husband,  and  the  wife's  prop- 
erty was  only  included  in  the  deed  of  trust  as  an 
additional  security,  it  was  held  that  a  court  of  equity 
woald  require  that  the  husband's  portion  of  the 
property  should  be  exhausted  before  selling  the 
wife's  property.  Jones  v.  Thorn,  45  W.  Va.  186,  83 
S.  E.  Rep.  173. 

Property  In  Handa  of  Purchaser  with  Notice  —Prop- 
erty to  which  a  trust  has  attached,  will  be  subjected 
to  the  trust  in  the  hands  of  a  purchaser  for  value, 
who  has  constructive  notice  of  the  trust:  and  this 
thoQgh  it  was  Irregular  in  the  trustee  to  invest  the 
trust  fund  in  the  property.  Heth  v.  Rich.,  etc.,  R. 
Co.,  4  GratL  4» 


After.Acqulred  Title.— Where  a  deed  of  trust  is 
given  on  an  equity  of  redemption  without  a  clause 
of  warranty  the  legal  estate  subsequently  acquired 
by  the  grantor  does  not  inure  to  the  trustee  in  the 
deed  of  trust.    Doswell  v.  Buchanan,  3  Leigh  366. 

Witnesses  to  Prove  to  What  the  Lien  Was  Intended 
to  AtUch.— While  the  testimony  of  the  grantor  in  a 
deed  of  trust,  unsupported  by  other  evidence,  is  not 
sufficient  to  establish  the  property  to  which  the 
lien  of  the  deed  of  trust  was  intended  to  attach,  yet 
he  is  a  competent  witness  to  identify  the  property 
described  in  the  deed.  Carrington  v.  Ooddin,  18 
Gratt.  587. 
3.  FOR  WHAT  LIEN  ATTACHES. 
For  Undelivered  Note  —Where  a  deed  of  trust  is 
executed  to  secure  a  note,  which  has  not  been  deliv- 
ered at  the  time  of  the  execution  of  the  deed,  the 
deed  of  trust  furnishes  a  valid  security  for  the  debt, 
if  the  parties  intended  it  to  evidence  a  bonajtde  debt 
which  existed  between  them.  Eacho  v.  Cosby,  26 
Gratt  112. 

And  a  deed  of  trust  made  to  secure  existing  debts 
is  a  valid  security  for  a  bond  dated  subsequent  to 
the  date  of  the  deed  of  trust,  but  which  was  given 
solely  for  debts  existing  before  the  deed  of  trust 
was  executed.  Smith  v.  Miller,  98  Va.  636,  37  S.  E. 
Rep.  10. 

To  Secure  Unliquidated  Damages.— Where  a  deed  of 
trust  was  made  to  secure  "all  the  debts  and  liabili- 
ties of  certain  firms,  and  of  the  individuals  com- 
posing them.'*  it  was  held  that  a  mere  claim  for 
unliquidated  dam  ages  for  a  breach  of  contract  to 
deliver  shares  of  stock,  could  not  be  enforced  in 
equity  against  the  trust  deed  and  the  claimants 
were  left  to  their  remedy  at  law.  Witz  v.  MuUin, 
90  Va.  806,  20  S.  E.  Rep.  783. 

For  Future  Advances.— And  a  deed  given  to  secure 
future  advance  is  a  valid  security,  as  between  the 
parties,  for  the  amount  so  advanced.  McCarty  v. 
Chalfant,  14  W.  Va.  531:  Alexandria  Sav.  Inst.  v. 
Thomas,  29  Gratt.  483:  Dldier  v.  Patterson,  93  Va.  537, 
26  S.  E.  Rep.  661  :  Boyce  v.  Montauk  Gas  Coal  Co..  37 
W.  Va.  73, 16  S.  E.  Rep.  501 :  First  Nat.  Bank  v.  Turn- 
bull,  82  Gratt  695 ;  Riggs  v.  Armstrong,  23  W.  Va. 
760.  See  ante,  "Consideration— Future  Advances." 
And  where  a  deed  is  executed  to  secure  a  party  on 
indorsements  made  for  the  grantor,  and  upon  a 
further  trust  after  paying  the  notes  to  pay  any 
other  debt  which  may  be  owing  to  the  indorser  by 
the  grantor,  the  deed  is  a  valid  security,  from  the 
time  of  the  maturity  of  the  notes,  for  any  debt 
which  may  be  existing  between  the  parties  at  that 
time,  though  the  notes  are  paid  before  the  trust 
property  is  sold,  but  after  maturity.  Mayor  v.  Car- 
rington, 19  Gratt  74. 

For  Debts  Not  Described  In  the  Deed.— In  order  for 
the  lien  of  a  deed  of  trust  to  attach  it  is  not  neces- 
sary  that  the  deed  should  describe  the  debts  in- 
tended to  be  secured  ;  but  it  will  stand  as  a  security 
for  the  real  equitable  claims  of  the  beneficiary, 
whether  they  existed  at  the  date  of  the  mortgage  or 
arose  afterwards.  Riggs  v.  Armstrong,  23  W.  Va. 
760 ;  McCarty  v.  Chalfant  14  W.  Va.  631 :  Eacho  v. 
Cosby,  26  Gratt  112 :  Keagy  v.  Trout,  86  V a.  890,  7  S. 
E.  Rep.  829. 

But  a  mere  recital  In  a  deed  of  trust,  that  the  ees- 
tuia  Que  trust  are  liable  as  indorsers  for  the  maker  of 
the  deed,  and  that  he  is  willing  and  desirous  to  in- 
demnify and  secure  them  from  all  loss  and  damage 
in  consequence  of  their  becoming  indorsers,  by 
conveying  property  for  the  purpose,  does  not  entitle 
the  indorsers,  after  the  death  of  the  maker,  to  rank 
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as  specialty  creditors,  in  the  administration  of  bis 
personal  assets.  Powell  v.  White,  11  Leiffh  309;  Roa- 
noke, etc.,  R.  Co.  V.  Hicks,  96  Va.  611,  83  S.  E.  Rep. 
386. 

For  Debts  of  Others  Than  the  Nonliuil  Beneficiary.— 
And  in  a  transaction  for  the  benefit  of  several,  a  se- 
curity taken  by  one  of  them  inures  to  the  benefit 
of  all  of  them,  as  fully  as  If  they  had  all  been  named 
In  the  security.  Armstronsr  v.  Henderson  (Va.  1901), 
7  Va.  Law  Reff.  430. 

Recital  of  Amount  of  Debts  Due  Not  Conclusive.— 
A  deed  of  trust  to  secure  creditors  reciting  the 
amount  of  the  debts  due  to  the  different  creditors, 
is  not  conclusive,  even  as  against  the  grantor  and 
his  administrator,  of  the  amount  of  the  respective 
debts.  Griffin  v.  Macaulay.  7  Qratt  476.  In  this  case 
the  books  of  the  erantor  in  the  deed  of  trust  were 
held  proper  evidence  of  the  debts  due  to  the  credit- 
ors secured  by  the  deed  of  trust 

And  a  creditor  of  the  grantor  in  a  deed  of  trust  to 
secure  creditors  may  show  by  extrinsic  evidence 
that  his  debt  was  intended  to  be  secured  under  the 
provisions  for  another  creditor.  Griffin  v.  Macau- 
lay.  7  Gratt  476. 

Interest  on  Notes  Qlven  for  Interest  Which  Is  Over- 
due.—Where  a  bond  providing  for  the  payment  of 
Interest  annually  was  secured  by  a  deed  of  trust, 
and  afterwards,  for  several  years,  when  the  inter- 
est was  due  and  payable,  interest  notes  were  exe- 
cuted, bearing  the  same  rate  of  interest  as  the 
orisrinal  bond,  it  was  held  that  the  deed  of  trust 
would  secure  the  payment  of  interest  on  these  new 
Interest  notes:  but  such  interest  could  not  avail  as 
against  subsequent  creditors  or  purchasers.  Bar- 
bour V.  Tompkins.  81' W.  Va.  410,  7  S.  E.  Rep.  I. 
4.  DURATION  OF  LIEN. 

Uen  Remains  until  Debt  Is  Pald.-A  deed  of  trust 
remains  a  lien  until  the  debt  it  was  given  to  secure 
is  satisfied,  and  is  not  affected  by  a  change  of  the 
note,  or  by  giving  a  different  instrument  as  evi- 
dence of  the  debt.  Artrlp  v.  Rasnake,  96  Va.  277,  31 
S.  E.  Rep.  4;  Criss  v.  Crlss.  28  W.  Va.  888;  Pitzer  v. 
Burns.  7  W.  Va.  68;  Paxton  v.  Rich,  85  Va.  878,  7  S.  E. 
Rep.  631. 

And  a  deed  of  trust  to  secure  a  bond  is  not 
affected  by  a  Judgment  on  the  bond,  since  the  origi- 
nal debt  is  not  thereby  merged,  but  only  the  form 
of  the  evidence  of  the  debt  changed.  Gibson  v. 
Green,  89  Va.  634,  16  S.  £.  Rep.  661. 

Lien  Will  Not  Be  Merged  Unless  Interest  of  Parties 
Demand  It.— And  the  acquisition  of  the  legal  title  to 
land  on  which  one  holds  a  deed  of  trust  does  not 
necessarily  merge  the  lien  of  the  deed  of  trust. 
It  Is  a  question  of  intention  and  In  the  absence  of  an 
express  agreement  to  merge  the  lien,  equity  will 
keep  it  alive  or  destroy  it,  as  appears  to  be  to  the 
Interest  of  the  purchaser.  It  will  not  destroy  it  if 
there  is  any  necessity  for  keeping  it  alive,  such  as 
the  existence  of  another  encumbrance,  in  the 
absence  of  an  agreement  to  that  effect.  Rorer  v. 
Ferguson.  96  Va.  411.  81  S.  E.  Rep.  817;  McClaskey  v. 
O'Brien.  16  W.  Va.  791. 

Not  Affected  by  Issuance  of  Receiver's  Certificates. 
—And  the  lien  of  a  deed  of  trust  cannot  be  displaced 
by  a  subsequent  Issue  of  receiver's  certificates  by 
a  court  of  chancery,  without  notice  to  the  creditor 
secured.  Osborne  v.  Big  Stone  Gap  Colliery  Co.,  96 
Va.  58,  30  S.  E.  Rep.  446. 
5.  PRIORITY  OP  LIEN. 

Priority  over  Dower.— Where  a  deed  of  trust  Is 
given  by  a  man  before  his  marriage,  or  after  his 
marriage  if  the  wife  joins  in  the  execution  of  the 


deed,  the  lien  of  the  deed  of  trust  is  superior  to  the 
wife's  claim  to  dower.  But,  in  such  case,  the  wife  Is 
entitled  to  dower  in  the  surplus  after  paying  the 
debt  secured.  Barbour  v.  Tompkins,  81  W.  Va.  410. 7 
S.  E.  Rep.  1;  Tracey  v.  Shumate.  22  W.  Va.  474:  Heth 
V.  Cocke.  1  Rand.  844;  Hurst  v.  Dulaney,  87  Va.  444. 12 
S.  E.  Rep.  800:  Coffman  v.  Coffman.  79  Va.  504;  Robin- 
son V.  Shacklett,  39  Gratt  99;  George  v.  Cooper.  \b 
W.  Va.  666;  Daniel  v.  Leltch.  18  Gratt  195. 

But  where  the  husband  executes  a  deed  of  trust 
upon  his  land  during  the  coverture,  his  wife  not 
Joining  in  the  conveyance,  she  is  entitled  to  dower 
upon  the  death  of  the  husband,  as  he  is  regarded  as 
dying  seised  of  the  land.  Tracey  v.  Shumate.  S8 
W.  Va.  474;  Spencer  v.  Lee.  19  W.  Va.  179. 

Same— Deed  of  Trust  to  Secure  Purchase  IVIoney.— 
But  this  rule  does  not  apply  where  the  deed  given 
by  the  husband,  is  given  to  secure  the  purchase 
price  of  the  land  in  which  the  dower  is  claimed,  as 
in  this  case  he  is  not  regarded  as  acquiring  any 
such  seisin  or  interest  as  will  entitle  his  wife  to 
dower,  or  his  creditor  to  subject  the  lands  to  his 
debts,  discharged  of  the  deed  of  trust  In  such  case, 
the  deed  and  the  deed  of  trust  are  regarded  as  parts 
of  the  same  contract,  and  constitute  but  a  single 
transaction,  Investing  the  purchaser  with  seisin  for 
a  transitory  instant  only.  GUllam  v.  Moore,  4  Leigh 
82;  Summers  v.  Darne.  81  Gratt  791:  Hurst  v. 
Dulaney,  87  Va.  444,  12  S.  E.  Rep.  800;  Straus  v. 
Bodeker,  86  Va.  648,  10  S.  E.  Rep.  570;  Roush  v.  MiUer. 
89  W.  Va.  688,  20  S.  E.  Rep.  668;  George  v.  Cooper.  15 
W.  Va.  666;  Wheatley  v.  Calhoun.  12  Leigh  204.  87  Am. 
Dec.  654.  If  both  instruments  bear  date  the  same 
day,  it  will  be  presumed  that  they  were  executed  at 
the  same  time  in  absence  of  proof  to  the  contrary. 
But  even  where  the  deed  of  trust  bore  date  subse- 
quent to  the  date  of  the  conveyance,  and  it  appeared 
that  they  were  acknowledged  on  the  same  day  and 
recorded  at  the  same  time.  It  was  held  that  the 
court  might  Infer  that  they  were  executed  together 
and  were  intended  to  take  effect  at  the  same  time. 
Summers  v.  Darne,  81  Gratt  791;  Wheatley  v.  Cal- 
houn, 18  Leigh  264,  87  Am.  Dec.  654.  On  this  subject 
see  monographic  note  on  "Dower'*  appended  to 
Davis  V.  Davis.  26  Gratt  587. 

Priority  as  between  Debts  Secured  by  Same  Deed.— 
Where  a  deed  of  trust  secures  several  debts  to  the 
same  persons,  with  different  sureties  therein,  such 
debts  stand  equal  as  Hens,  and  are  to  be  paid  out  of 
the  property  conveyed  ratably.  If  the  original  cred- 
itor owns  them,  and  the  rights  of  assignee  are  not 
involved,  unless  the  deed  otherwise  provides. 
Farmers'  Bank  v.  Woodford,  34  W.  Va.  480,  18  S.  E. 
Rep.  544. 

Relation  of  Liens  as  Affecting  Priority.— It  is  well 
settled,  as  a  general  rule,  that  the  lien  of  a  Judg- 
ment upon  the  land  of  the  debtor  relates  back  to 
the  commencement  of  a  term  at  which  the  Judg- 
ment was  obtained,  and  overreaches  a  deed  of  trust 
on  the  land  executed  by  the  debtor  on  or  after  the 
first  day  of  the  term.  But  the  term  is  not  consid- 
ered as  necessarily  commencing  on  the  day  ap- 
pointed by  law  for  Its  commencement  A  deed  of 
trust  admitted  to  record  on  the  day  appointed  for 
commencing  the  term,  but  before  the  day  on  wbich 
the  court  actually  commences  Its  session,  is  unaf- 
fected by  the  lien  of  the  Judgment  rendered  daring 
that  term.    Sklpwith  v.  Cunningham,  8  Leigh  271. 

And  a  decree  rendered  or  a  Judgment  confessed 
in  vacation  operates  sis  a  lien  from  the  first  moment 
of  the  day  on  which  the  decree  is  rendered  or  judg- 
ment confessed  regardless  of  the   time  of  day   at 
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which  it  is  actnally  rendered  or  confessed,  and 
ukes  precedence  over  a  deed  of  tnut  admitted  to 
record  dnrlnff  tbe  same  day.  thouffh  in  point  of  fact 
the  deed  of  tmst  may  have  been  recorded  before 
the  decree  was  rendered,  or  the  judgment  con- 
fessed. The  law  takes  no  notice  of  the  fraction  of  a 
day  as  to  the  lien  of  a  judgment  or  decree,  while  a 
deed,  as  aarainst  subsequent  purchasers  for  value 
and  without  notice,  and  creditors,  is  only  operative 
from  the  time  it  is  admitted  to  record.  Hockman  v. 
Hockman.  98  Va.  466,  25  S.  E.  Rep.  684.  See  mono- 
graphic not€  on  "Judsrments  by  Ck>nfe88ion'*  ap- 
pended to  Richardson  v.  Jones.  IS  Gratt.  68. 

A  Second  Deed  of  Trust  Has  Priority  over  tlio  Hrst 
Which  Has  Been  Marked  Satisfied  —A  beneficiary 
under  a  second  deed  of  trust  on  real  estate  has 
priority  over  the  botui  JUU  holder  of  negotiable 
notes  secured  in  the  first  deed,  where  it  appears 
that  the  payee  of  said  notes  had  marked  the  first 
deed  satisfied  as  prescribed  by  $  2498  of  the  Code 
before  the  execution  of  the  second  deed,  and  that 
the  said  beneficiary  had  no  notice  that  the  notes 
had  been  transferred,  or  were  still  unpaid,  or  any 
fraud  in  the  transaction.  Evans  v.  Roanoke  Sav- 
ings Bank,  96  Va.  894.  88  S.  E.  Rep.  888. 

And  in  a  suit  to  enforce  the  lien  of  a  deed  of  trust 
on  real  estate  in  which  all  the  necessary  parties  are 
before  the  court,  and  there  is  a  prayer  for  ffeneral 
relief  where  It  appears  that  the  grantor  in  the  deed, 
and  the  apparent  owner  of  the  debt  secured,  have 
fraudulently  caused  the  deed  to  be  marked  satis- 
fied, when  in  fact  a  debt  had  been  assigned  to  the 
vomplalnant,  the  latter  is  entitled  to  a  personal  de- 
cree asrainst  such  grantor  and  apparent  owner  for 
whatever  sum  it  'may  appear  to  be  necessary  to 
indemnify  him  against  the  loss  sustained  by  reason 
of  the  fraud  so  perpetrated  to  him.  Evans  v.  Roa- 
noke Savings  Bank.  66  Va.  294.  88  S.  E.  Rep.  888. 

Priority  as  Affected  by  lai|>ropor  Bzocutlon.— The 
fact  that  a  deed  of  trust  is  not  properly  acknowl- 
edged win  not  affect  the  priority  as  between  it  and 
another  trust  deed,  where  the  owner  of  the  latter 
has  actual  notice  of  the  existence  of  the  former. 
NaUonal.  etc.,  Ass'n  v.  Blair.  96  Va.  490,  86  S.  E.  Rep. 

Bat  where  there  were  two  deeds  of  trust,  the  first 
not  appearing  to  have  been  made  with  the  knowl- 
edge of,  or  to  have  been  ratified  by,  any  creditor  or 
trustee  named  therein,  and  under  which  no  claim 
was  asserted  until  the  execution  of  the  second  deed, 
and  the  application  of  the  proceeds  thereunder, 
and  then  the  claim  was  asserted  by  a  person  not 
named  in  the  deed,  or  known  to  be  a  creditor,  it 
was  held  that  such  creditor  was  not  entitled  to  re- 
lief against  the  eettui  one  trust  in  the  second  deed. 
Spencer  v.  Pord.  1  Rob.  648. 

Priority  of  Pnrtleo  as  against  Rents  and  Profits.— 
Where  a  mortgage  is  placed  upon  land  upon  which 
there  are  already  two  deeds  of  trust,  and  the  mort- 
gagee is  put  in  possession,  the  mortgagee  is  liable 
to  account  to  the  deed  of  trust  creditors  for  the 
rents  and  profits  made  during  his  occupancy  of  the 
land,  where  the  land  does  not  bring  enough  when 
sold,  to  pay  the  creditors  secured  by  the  deeds  of 
trust   Bank  of  Washington  v.  Hupp,  10  Gratt  28. 

And  where  the  property  covered  by  various  deeds 
of  trust  which  may  be  enforced  at  different  periods, 
has  been  sequestrated  at  the  suit  of  the  judgment 
creditor  of  the  grantor,  when  the  court  disposes  of 
the  trust  subjects  and  rents  and  profits  thereof,  the 
creditor  will  only  be  entitled  to  the  rents  and  profits 
of  the  different  subjects  up  to  the  earliest  period 


when  either  of  the  valid  encumbrances  covering 
such  subject  was  authorized  to  be  enforced.  And 
the  different  encumbrances  will  each  be  entitled 
to  the  rents  and  profits  of  the  subject  covered  by 
his  deed  from  the  time  he  was  authorized  by  the 
terms  of  the  deed  to  enforce  it  Lewis  v.  Caperton. 
8  Qratt  148. 

Where,  on  a  bill  by  a  creditor  ^cured  by  a  deed 
of  trust  to  subject  real  esUte  to  the  satisfaction  of 
his  debt«  the  party  in  possession  claims  to  be  a  pur- 
chaser for  value  without  any  knowledge  of  the  deed, 
the  lien  being  enforced,  the  party  in  possession 
may  be  allowed  for  his  permanent  improvements 
upon  the  land,  but  he  must  account  for  the  rents 
and  profits  as  an  offset  to  his  claim.  Wood  v. 
Krebbs,  83  Gratt  086 ;  Walker  v.  Beauchler.  27 
Gratt  611. 

Where  the  Intent  of  the  Grantor  Was  Fraudulent.— 
Though  a  trust  deed  originated  in  a  fraudulent  in- 
tent on  the  grantor's  part,  yet  if  the  trustee  and  the 
bona  Me  creditors  secured  thereby  had  no  notice  of 
such  intent,  their  claims  so  secured  are  valid 
against  all  other  creditors  of  the  grantor.  Penn  v. 
Penn.  88  Va.  861.  18  S.  E.  Rep.  707.  See  monographic 
note  on  "Fraudulent  and  Voluntary  Conveyances" 
appended  to  Cochran  v.  Paris,  11  Gratt  848. 

Deed  of  Trust  Creditor  Has  Priority  over  Judgment  of 
Which  He  Had  No  Notice.- A  deed  of  trust  given  on 
land  without  notice,  actual  or  constructive,  of  a 
prior  Judgment,  has  priority  over  such  judgment 
Shurtz  V.  Johnson,  28  Gratt  667. 

Of  Two  Equitable  Qalas  the  Party  with  Best  Right  to 
CaU  for  Legal  Title  Has  Priority.— A  purchaser  of  land, 
encumbered  by  a  deed  of  trust  for  the  security  of  a 
debt  having  bought  of  a  debtor  with  the  consent  of 
the  trustee,  and  paid  the  purchase  money  by  dis- 
charging the  debt  secured  by  the  deed,  and  by  pay- 
ing other  sums  of  money,  and  having  also  a  deed  of 
bargain  and  sale  from  the  debtor  and  being  put  in 
possession  of  land,  has  the  best  right  to  call  for  the 
legal  title,  and  is  therefore  to  be  protected  against 
the  claim  of  a  creditor  suing  in  equity  upon  an 
agreement  on  the  part  of  the  debtor  (bearing  date 
before  the  purchase  but  subsequent  to  the  deed  of 
trust)  to  secure  him  by  a  deed  of  trust  on  the  same 
land,  and  of  which,  agreement  the  purchaser  had  no 
notice,  when  he  made  the  contract  and  paid  the 
purchase  money.  Williamson  v.  Gordon,  5  Munf. 
257. 

Deed  of  Trust  on  Personal  Property  Subject  to  Dis- 
tress.—A  deed  of  trust  on  personal  property  given 
by  a  tenant  is  subject  to  the  landlord's  right  of  dis- 
tress for  rent    Jones  v.  Phelan,  20  Gratt  229. 

Mechanic's  Lien  Subject  to  Deed  of  Trust  Already  Bz- 
Istlng.— A  building  contract  provided  that  part  of 
the  price  should  be  paid  in  cash  when  the  roof  was 
erected,  part  in  cash  when  the  building  was  fin- 
ished, and  the  balance  in  notes  secured  by  a  deed  of 
trust  on  the  premises.  The  owner  previously  ob- 
tained a  loan  on  a  deed  of  trust  on  the  premises, 
andoutof  it  the  cash  payments  were  made  to  the 
contractor,  he  having  actual  as  well  as  constructive 
notice.  On  completion  of  ttie  work,  the  contractor 
accepted  the  notes,  but  he  never  called  for  his  deed 
of  trust,  which,  however,  was  executed,  and  held 
subject  to  his  order.  A  mechanic's  lien  afterwards 
filed  by  the  contractor  was  held  to  be  subordinate 
to  the  lender's  deed  of  trust  Wright  v.  Vaughan, 
2  Va.  Dec.  «E. 

Destruction  of  Trust  Property— Mechanic's  Uon— 
Priorities.— The  house  on  a  lot  in  a  city  conveyed 
In  trust  was  burned  down  :  the  grantor  in  the  deed 
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employed  workmen  to  build  another  boase  upon  an 
affreement  to  give  tbem  a  lien  upon  tbe  lot  and  the 
bouse  for  the  cost  of  tbe  building.  The  workmen 
were  not  informed  of  the  first  lien,  until  they  had 
nearly  completed  the  work,  though  it  was  duly 
recorded.  It  was  held  that  the  whole  property  was 
subject  to  satisfy  tbe  first  lien:  and  though  the 
builders  had  obtained  a  second  deed  of  trust  on  the 
property  and  claimed  that  only  the  value  of  the  lot 
without  the  house  should  be  applied  to  satisfy  the 
first  lien,  it  was  held  that  this  was  not  such  a  cloud 
on  the  title  as  forbade  the  trustee  from  selling 
under  the  first  deed  of  trust.  Graeme  v.  CuUen,  28 
GratL  266:  Hunter  v.  Johnston.  28  Gratt.  266. 

Trustees  and  Creditors  Secured  Entitled  to  Protec- 
tion as  Purchasers  lor  Value.— The  priority  of  a  lien 
often  depends  upon  whether  or  not  the  lienor  is  a 
purchaser  for  value  and  without  notice.  It  is  well 
settled  that  the  creditors  and  the  trustees  secured 
in  a  deed  of  trust  are  purchasers  for  value;  but  it 
cannot  be  said  that  they  are  in  all  cases  purchasers 
for  value  without  notice,  for  whether  or  not  they  are 
affected  with  notice  will  depend  upon  the  circum- 
stances of  the  case.  Evans  v.  Greenhow,  15  Gratt 
153  ;  Bank  v.  Knox,  19  Gratt.  747,  and  note  ;  Antoni  v. 
Wright,  22 Gratt.  878,  and  note;  Shurtz  v.  Johnson, 
28  Gratt.  657,  and  note  :  Cam  mack  v.  Soran.  80  Gratt 
296,  and  note  ;  Williams  v.  Lord,  75  Va.  404  ;  Witz  v. 
Osburn,  88  Va.  280,  2  S.  E.  Rep.  33  :  Throckmorton  v. 
Throckmorton.  91  Va.  47,  22  S.  E.  Rep.  162 :  Chapman 
V.  Chapman,  91  Va.  400,  21  S.  E.  Rep.  818 :  Cox  v. 
Wayt  26  W.  Va.  817  :  Harden  v.  Waffner.  22  W.  Va. 
865 :  Duncan  v.  Custard,  24  W.  Va.  737 ;  Western 
Mining,  etc.,  Co.  v  Pey tona  Cannel  Coal  Co.,  8  W.  Va. 
441 ;  Kimmins  v.  Wilson,  8  W.  Va.  591 :  Farmers' 
Bank  V.  WUlls,  7  W.  Va.  47  ;  Ruffner  v.  Mairs,  33  W. 
Va.  661. 11  S.  E.  Rep.  7 ;  Peters  ^  Bain,  183  U.  S.  670, 
10  Sup.  Ct  Rep.  361.  863.  See  2  Va.  Law  Reg.  707. 
See,  in  accord,  Wtckham  v.  Lewis,  13  Gratt  427,  and 
cases  cited  in  foot^-note  thereto  ;  Richeson  v.  Riche- 
son.  2  Gratt  497 :  Weinberg  v.  Rempe,  15  W.  Va.  829; 
Merchants*  Bank  v.  Ballon,  98  Va.  112,  32  S.  E.  Rep. 
481 ;  Fischer  v.  Lee.  98  Va.  160,  35  S.  E.  Rep.  441 ;  Davis 
V.  Beazley,  75  Va.  491;  Zell  Guano  Co.  v.  Heatherly, 
38  W.  Va.  409,  18  S.  E.  Rep.  611. 

Conflict  between  Deed  of  Trust  Held  as  Collateral 
and  Vendor's  Uen.— Where  a  deed  of  trust  is  given 
to  i,  creditor  as  collateral  for  a  debt  and  the  prop- 
erty afterwards  purchased  by  the  creditor  at  a 
sale  under  the  deed  of  trust  but  is  subsequently 
taken  from  him  under  a  vendor's  lien  existing 
against  the  property  when  the  trust  deed  was  made, 
the  debtor  is  dot  entitled  to  credit  on  the  Judgment 
for  the  price  which  the  creditor  agreed  to  pay  for 
such  property.  Deaton  Grocery  Co.  v.  Pepper,  96 
Va.  587,  36  S.  E.  Rep.  988. 

Appointment  of  Receiver  In  Suit.— Where  there  are 
confiicting  claimants  of  a  trust  fund,  who  are  prose- 
cuting separate  suits  in  the  same  court,  to  subject  it, 
the  appointment  of  a  receiver  in  one  of  the  suits, 
on  the  motion  of  the  plaintiff  in  that  suit,  will  inure 
to  the  benefit  of  the  plaintiff  in  the  other  suit  upon 
the  establishment  of  his  superior  right  to  the  fund. 
Beverley  v.  Brooke.  4  Gratt  187. 

6.  NOTICE  AS  AFFECTING  PRIORITY. 

Purchaser  with  Notice  of  Uen  Takes  Subject  to  It.— 
Where  the  creditor  is  charged  with  notice  of  a 
prior  lien  upon  the  property  conveyed  by  the  deed 
of  trust  he  takes  subject  to  that  lien.  Chapman  v. 
Chapman,  91  Va.  397,21  S.  E.  Rep.  813;  Vest  v.  Michle, 
81  Gratt  149;  Roanoke,  etc.,  Co.  v.  Simmons,  2  Va. 
Dec.  70;  Wright  v.  Vaughan,  2  Va.  Dec.  662;  Rorer 


V.  Ferguson,  96  Va.  411,  81  S.  E.  Rep.  817;  McClaskey 
V.  O'Brien.  16  W.  Va.  791 ;  Merchants'  Bank  v.  Ballon, 
98  Va.  112,  32  S.  E.  Rep.  481. 
Notice  to  the  Trustee  b  Notice  to  the  Beneficiaries. - 

The  relation  existing  between  the  trustee  and  tbe 
creditors  secured  in  a  deed  of  trust  is  that  of  prin- 
cipal and  agent,  and  where  the  trustee  is  affected 
with  notice  of  a  lien  or  an  equity  affecting  the  title 
of  the  trust  property  this  is  sufficient  to  charge  the 
beneficiary  with  notice.  Merchants'  Bank  v.  Ballon. 
98  Va.  112.  32  S.  E.  Rep.  481:  Chapman  v.  Chapman.  91 
Va.  397,  21  S.  E.  Rep.  813;  Eubank  v.  Kirk.  1  Va.  Dec. 
254;  Fidelity,  etc.,  Co.  v.  Shenandoah,  etc.,  Co..  32  W. 
Va.  244,  9  S.  E.  Rep.  180. 

And  the  beneficiaries  are  affected  with  notice  to 
the  trustee  although  he  did  not  know  of  the  exist- 
ence of  the  d^ed  or  an  intention  to  make  it  until  it 
was  recorded,  and  he  then  immediately  declined 
the  trust  Merchants'  Bank  v.  Ballou,  96  Va.  112.  32 
S.  E.  Rep.  481. 

A  Substituted  Trustee  Is  Affected  with  Notice  to  tlie 
Original  Trustee.— The  accepUnce  of  the  trust  by  the 
trustee  is  presumed  until  he  declines  to  accept  it 
and  when  he  refuses  to  act  and  a  successor  is  ap- 
pointed, the  successor  takes  tbe  shoes  of  the  origi- 
nal trustee  and  is  subjest  to  all  the  rights  and 
responsibilities  of  the  position  as  if  orig^inally  ap- 
pointed by  the  deed,  and  the  trust  in  his  hands  is 
tainted  with  all  imperfections  that  attached  to  it  in 
the  hands  of  the  original  trustee.  Merchants'  Bank 
V.  Ballou,  96  Va.  112.  32  S.  E.  Rep.  481. 

Notice  to  One  Trustee  Is  Notice  to  All.— Where  prop- 
erty is  conveyed  to  two  or  more  trustees  Jointly,  to 
secure  debts,  the  estate  they  take  is  Joint  and  insey- 
erable.  their  title  joint  and  indivisible.  Hence, 
notice  to  one  of  such  trustees  is  notice  to  all.  There 
can  be  no  such  thing  as  a  purchase  partly  bona  Jtdf. 
Chapman  v.  Chapman,  91  Va.  397.  21  S.  E.  Rep.  813. 

And  where  one  of  two  trustees  is  charged  to  have 
had  actual  knowledge  of  a  title  adverse  to  that  con- 
veyed to  them  jointly,  and  the  other  trustee  an- 
swers, denying  the  allegations  of  the  bill,  but  the 
one  charged  with  knowledge  makes  no  answer, 
the  answer  need  not  be  overcome  by  the  testimony 
of  two  witnesses,  or  the  testimony  of  one  witness 
with  strong  corroborating  circumstances.  Chap- 
man V.  Chapman.  91  Va.  397,  21  S.  E.  Rep.  813. 

Possession  as  Notice.— The  open  and  peaceable  pos- 
session of  land  under  a  claim  of  riffht  is  notice  to 
all  the  world  of  the  right  or  claim  of  the  person  in 
possession:  and,  where  one  buys  land  in  the  posses- 
sion of  another  than  his  vendor,  he  is  bound  to  take 
notice  of  such  possession  and  all  that  it  imports.  It 
is  the  duty  of  the  purchaser  to  inquire  into  the  fact 
of  possession,  and  he  will  be  affected  with  notice  of 
whatever  right  or  interest  the  party  in  possession 
may  have  in  the  land  which  such  inquiry  would 
have  disclosed.  Such  notice  is  the  same  in  effect  as 
the  notice  which  is  imputed  by  the  recording  or 
registry  acts.  Chapman  v.  Chapman,  91  Va.  397.  21 
S.  E.  Rep.  813. 

Registry  as  Notice.— And  recordation  is,  of  course, 
sufllcient  to  charge  a  purchaser  with  notice.  One 
may  purchase  land  to  which  another  thaa  his 
vendor  has  a  deed  of  conveyance  duly  recorded  ac- 
cording to  the  statute  for  the  recordation  of  deeds, 
but  of  which  the  purchaser  knows  nothing,  yet  he 
will  be  as  conclusively  charged  with  notice  of  such 
conveyance  as  if  he  had  examined  the  record  and 
inspected  the  deed.  He  is  required  for  his  own  pro- 
tection to  examine  the  records,  and  the  law  imputes 
to  him  all  that  such  examination  would  have  dis- 
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closed.  Chapman  v.  Chapman,  91  Va.  807,  21  S.  E. 
Rep.  818.  See  monographic  note  on  "Recordinff 
Acts." 

Subscribing  Witness  Not  AHected  with  NOUG0.-A 
purchaser  of  land  is  not  affected  with  constructive 
notice  of  a  prior  unrecorded  deed  of  trust  by  the 
mere  fact  that  he  was  one  of  the  subscribing  wit- 
nesses thereto.    Vest  v.  Mlchie.  31  Gratt.  149. 

Redtsl  In  Deed  under  Which  a  Perty  aalms  Pats 
Him  on  Notice.— A  srrantee  assumed  payment  of 
ninety-t^'o  notes,  for  f86  each,  and  in  the  deed  the 
grantor  covenanted  ''that  he  had  done  no  act  to 
incumber  said  land,  except  the  deed  of  trust  above 
mentioned."  No  deed  of  trust  was  mentioned  above, 
nor  was  there  any  on  record,  but  it  was  held  that 
this  recital  in  the  deed  put  all  parties  claiming 
tbrouffh  the  rrantee  upon  inquiry.  Roanoke,  etc.. 
Co.  V.  Simmons,  2  Va.  Dec.  70. 

And  though  the  deed  creating  the  trust  only  con- 
veys personal  property,  yet  If  this  property  is  con- 
verted into  land  by  the  trustee,  and  this  land  is  sold 
by  the  trustee  to  a  6011a  JIde  purchaser  for  value, 
and  the  title  papexs  show  the  fact  that  the  land  is 
the  snbstitute  of  the  trust  fund,  the  purchaser  will 
be  held  to  have  constructive  notice  of  the  trust. 
Heth  V.  Rich.,  etc,  R.  Co.,  4  Gratt.  482. 

Bat  where  a  beneficiary  in  a  deed  of  trust,  not 
on  record,  remembers  that  there  was  such  a  deed, 
bat  cannot  find  it,  it  is  insufficient  as  constructive 
notice  to  put  one  on  enquiry  as  to  such  deed.  Roan- 
oke, etc..  Co.  V.  Simmons,  2  Va.  Dec.  70. 

Parchaser  with  Notice  Stands  in  Qrantor*s  Shoes.— 
Where  a  decree,  which  was  affirmed  on  appeal, 
held  a  sale  of  land  by  a  trustee  to  be  ultra  vires  and 
void,  and  cestui  que  trust  entitled  to  restitution 
thereof,  a  subsequent  grantee  of  the  vendee  thereof 
with  notice  of  the  trust,  can  take  no  more  than  his 
grantor  had:  and  where  the  land  was  pendente  lite 
condemned  by  a  city  and  a  railroad  company  and 
the  damages  paid  over  to  such  grantee,  the  damages 
remain  the  charge  on  the  land  until  paid  to  the 
etttm  que  trust.  Robinson  v.  Crenshaw,  84  Va.  348,  6 
S.  £.  Rep.  22s. 

VI.  NATURE  OP  QRANTOR'S  INTEREST. 

LUbiUty  to  Levy.— A  deed  of  trust  being^,  in  sub- 
stance and  effect,  a  mortgage,  it  necessarily  follows 
that  the  grantor  In  such  deed,  though  nominally 
divested  of  the  legal  title,  yet  retains  an  equitable 
interest  corresi)onding^  to  an  equity  of  redemption 
under  a  mortgage.  This  interest  is  contingent  and 
eqni table,  and  in  the  absence  of  statute  upon  the 
sQbject,  is  almost  universally  held  not  liable  to  be 
seized  and  sold  on  execution,  and  this  is  the  rule 
laid  down  in  the  earlier  Virginia  cases.  Claytor  v. 
Anthony.  6 Rand.  285  :  Coutts  v.  Walker,  2  Leigh  268: 
Haleys  v.  Williams,  1  Iieigh  140 :  Buchanan  v. 
Clark,  10  Gratt.  164 :  Michaux  v.  Brown,  10  Gratt. 
612.  But  in  Spence  v.  Repass,  94  Va.  716,  27  S.  E.  Rep. 
588,  It  was  held,  that  where  there  was  a  deed  of 
trnst  on  personal  property,  the  equity  of  redemp- 
tion in  the  grantor  was  not  subject  to  the  lien  of  an 
execution  against  him  under  S  8601,  of  the  Va.  Code 
(referring  to  property  not  capable  of  being  levied 
on),  but  must  be  actually  levied  on  under  $  3o87. 
before  any  lien  accrues.  In  other  words,  that  the 
eqnity  of  redemption  constitutes  property  capable 
of  being  levied  on. 

Orantor  May  Sue  after  a  Conveyance  In  Trust- 
Where  an  action  of  trover  waus  brought  to  recover 
ceruin  property,  it  was  held,  that  the  giving  of  a 
trust  deed  on  the  property  sought  to  be  recovered, 


which  required  the  plaintiff  to  deliver  the  propertv 
to  the  trustee,  did  not  take  from  the  plaintiff  the 
right  to  recover  from  a  person  not  claiminsr  under 
such  deed.    Haines  v.  Cochrans,  26  W.  Va.  719. 

Equity  of  Redemption  Is  Subject  to  Lien  of  Judgment. 
—The- equity  of  redemption  in  lands  conveyed  by  a 
deed  of  trust  to  secure  debts,  is  subject  to  the  lien 
of  judgments  subsequently  obtained,  in  the  order  of 
their  priority  in  date.  Hale  v.  Home,  21  Gratt.  112  : 
Coutts  V.  Walker,  2  Leigh  268  ;  Haleys  v.  Williams,  1 
Leigh  140:  Buchanan  v.  Clark.  10  Gratt  164; 
Michaux  V.  Brown.  10  Gratt  612.  Thus  where  the 
owner  of  real  estate  has  executed  a  valid  deed  of 
trust  upon  tne  same  to  secure  the  payment  of  a 
loan  (wbich  is  evidenced  by  note  or  bond)  contracted 
to  be  paid  in  installments,  which  have  not  yet  ma- 
tured, when  a  creditor  obtains  a  Judgment  against 
the  grantor  in  said  trust  deed,  and  proceeds  to  en- 
force his  judgment  lien  in  a  court  of  equity,  he  can 
only  subject  the  equity  of  redemption :  and  the 
court  has  no  power  to  change  the  terms  and  condi- 
tions of  the  deed  of  trust  as  to  the  maturity  of  the 
loan  thereby  secured.  Wise  v.  Taylor,  44  W.  Va. 
492,  29  S.  £.  Rep.  1003. 

Orantor  Entitled  to  Rents  and  Profits.— Unless  other- 
wise stipulated  the  grantor  in  a  deed  of  trust  is  en- 
titled to  the  rents  and  profits  of  the  property 
conveyed  until  the  trust  is  foreclosed  by  a  sale,  or  a 
decree  is  entered  in  the  foreclosure  suit  sequestrat- 
ing the  rents  and  profits.  Cox  v.  Horner,  43  W.  Va. 
786.  28 S.  E.  Rep.  780  :  Williamson  v.  Washington,  etc., 
R.  Co.,  33  Gratt  624  :  Gibertv.  Washington,  etc.,  R. 
Co.,  83  Gratt  645 :  Frayser  v.  Railroad  Co..  81  Va. 
388.  See  Walker  v.  Beauchler,  27 Gratt  Bll.  Thus  in 
Frayser  v.  Railroad  Co..  81  Va.  388.  a  fkilroad  com- 
oany  was  under  a  trust  to  pay  certain  debts.  At 
the  suit  of  trust  creditors,  a  receiver  was  appointed 
and  ordered,  after  executing  the  required  Jt)ond,  to 
take  possession  of  and  carry  on  the  railroad.  Be- 
tween such  appointment  and  the  execution  of  said 
bond,  a  A  fa.  against  the  railroad  company  was 
placed  in  the  hands  of  the  sheriff  :  and  there  were 
funds  in  bank  to  the  credit  of  the  suit  represent- 
ing the  earnings  of  the  road.  It  was  held  that  the 
Jl.  fa.  creditor  was  entitled  to  have  those  funds 
applied  to  satisfy  his  debt  in  preference  to  the  trust 
creditors. 

The  Equity  of  Redemption  Can  Be  Conveyed.— Where 
land  which  has  been  conveyed  in  trust  to  secure 
debts,  is  afterwards  sold  by  the  grantor  in  the  deed 
of  trust  to  a  third  party,  such  purchaser  has  a  good 
title  to  the  land  subject  to  the  trust:  and  when  the 
trust  is  discharged,  he  is,  by  operation  of  the  stat- 
ute (Code,  ch.  185,  §  21).  entitled  to  hold  the  land  at 
law  and  in  equity,  though  the  trustee  has  not  con- 
veyed it  to  him.    Hale  v.  Home.  21  Gratt  112. 

Descends  to  Qrantor*s  Heirs.- Where  a  grantor  in. 
a  deed  of  trust  to  secure  debts,  which  conveys  real 
and  personal  estate,  dies  intestate  before  a  sale  of 
the  trust  subject  the  Quasi  equity  of  redemption 
descends  to  his  heirs,  and  the  surplus  proceeds  of 
the  real  estate,  after  the  trust  is  satisfied,  is  appli- 
cable ratably  to  the  payment  of  the  debts  of  the 
grantor  by  specialty  binding  the  heirs.  If  he  by 
will  directs  the  sale  of  his  real  estate  for  payment 
of  debts,  such  surplus  proceeds  are  equitable  assets 
to  be  distributed  among  all  the  creditors.  In  such 
a  case  the  Quasi  equity  of  redemption  in  the  per- 
sonal estate  embraced  in  the  deed,  is  legal  assets. 
Harvey  v.  Steptoe.  17  Gratt  289. 

When  a  Defence  to  Action  of  Ejectment.— By  statute 
(Va.  Code.  S  2742),  the  equitable  title  of  the  grantor 
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in  a  deed  of  trust  is  a  ffood  defence  to  an  action  of 
ejectment  where  the  whoie  sum  the  deed  of  trust 
was  given  to  secure  has  been  paid,  and  the  owner  is 
in  possession  and  ejectment  is  brought  by  the 
trustee.  Davis  y.  Teays.  8  Oratt  288.  See  mono- 
graphic note  on  "Ejectment"  appended  to  Tapscott 
V.  Cobbs.  llGratt.  172. 

When  5ub|ect  to  Dower.— As  to  when  the  crantor's 
widow  is  entitled  to  dower  in  the  estate  conveyed 
by  deed  of  trust,  or  in  the  equity  of  redemption, 
see  ante.  "Priority  of  Lien."  See  also,  monographic 
note  on  "Dower"  appended  to  Davis  v.  Davis,  25 
Gratt.  587. 

VU.  TRANSFER  OP  DEBT. 

Awlirnineiit  of  Debt  Secured  by  Deed  of  Tnift  Car. 
rles  Security.— Where  a  debt  is  secured  by  a  deed  of 
trust,  the  deed  of  trust  is  a  mere  incident  of  the 
debt,  and  a  transfer  or  assifirnment  of  the  debt 
carries  with  it  the  lien  of  the  deed  of  trust,  for  the 
benefit  of  the  assitrnee,  unless  excluded  expressly 
or  by  fair  and  reasonable  implication.  Stimpson  v. 
Bishop.  82  Va.  190:  Tingle  v.  Fisher,  20  W.  Va.  497; 
Jenkins  v.  Hawkins,  84  W.  Va.  799. 12  S.  £.  Rep.  1000; 
Thomas  v.  Linn,  40  W.  Va.  122,  20  S.  £.  Rep.  878: 
Schofleld  V.  Cox,  8  Qratt.  538. 

AasiiniA^A  Take  in  the  Ordor  of  Their  Assignment.- 
Where  several  bonds,  secured  by  a  deed  of  trust, 
are  assigned,  it  is  a  well-settled  rule,  that  the  as- 
slimees  are  entitled  to  the  benefit  of  the  deed  of 
trust  in  the  order  of  their  successive  assimiments, 
unless  there  is  an  express  stipulation  to  the  con- 
trary. McCllntic  V.  Wise,  25  Gratt.  448:  Gordon  v. 
Fitshuffh.  27  Gratt  885,  and  foot-note;  Jenkins  v. 
Hawkins,  34  W.  Va.  799,  12  S.  E.  Rep.  1090.  Thus  in 
Gwathmeys  y.  Rafland,  1  Rand.  466,  a  debtor  exe- 
cuted several  notes  to  his  creditor,  and  srave  a  deed 
of  trust  lo  secure  their  payment  The  first  note 
was  duly  paid,  and  the  creditor  assiarned  the  second 
note  to  a  third  person,  without  assiffninff  the  deed 
of  trust  The  third  note  was  then  assigned  to 
another  person  together  with  the  deed  of  trust  It 
was  held  that  the  assignee  of  the  second  note  was 
entitled  to  the  first  satisfaction  out  of  the  trust 
fund. 

Suit  to  Subject  Land  by  Assignee— Parties.— An  as- 
signor of  a  bond  secured  by  a  deed  of  trust  upon 
land,  the  assignment  being  absolute,  is  not  a  neces- 
sary party  in  a  suit  by  the  assignee  against  the 
vendee  of  the  obligor,  to  subject  the  land  to  satisfy 
the  debt    Omohundro  v.  Henson.  26  Gratt  511. 

Vlll.  SUBROQATION. 

Party  Advancing  Money  to  Pay  U  Subrogated  to 
Holder's  Right.— A  third  person  who  advances  money 
to  pay  off  notes  given  for  the  purchase  price  of  real 
estate  secured  bj^  a  first  deed  of  trust  thereon,  and 
who  .stipulates  that  he  is  to  have  a  first  lien,  and 
pays  to  the  holder  of  the  notes  the  full  amount 
thereof,  and  takes  them  In  uncancelled  and  holds 
them  by  consent  of  all  parties  for  further  protec- 
tion, and  to  avoid  all  contingencies  and  complica- 
tion, and  also  takes  a  deed  of  trust  on  the  land  to 
secure  a  loan,  is  entitled  to  be  subrogated  to  the 
rights  of  the  holder  of  the  notes,  and  has  priority 
over  Intervening  judgment  creditors  of  the  grantor. 
Bankers'  Loan,  etc.,  Co.  v.  Hornlsh,  94  Va.  608, 27  S.  E. 
Rep.  459. 

And  where  a  sou,  advances  for  his  father  a  sum 
of  money  to  enable  him  to  purchase  a  tract  of  land 
which  has  been  sold  under  a  deed  of  trust  to  se- 
cure a  debt  for  which  the  father  was  primarily  lia- 
ble, and  takes  a  deed  therefor  in  his  own  name. 


with  full  knowledge  of  the  fact  that  a  third  party 
who  had  no  notice  or  knowledge  of  the  sale  by  the 
trustee  owned  an  undivided  one-half  interest  in  the 
land,  and  that  his  father  owned  the  other  half  and 
was  primarily  liable  for  the  debt  for  which  the  land 
was  sold,  he  will  be  deemed  to  be  a  mortgagee  of 
the  land  to  the  extent  of  the  amount  so  advanced, 
for  which  sum  the  half  interest  of  his  father  is  first 
liable  :  but  the  father  will  be  deemed  to  be  the  sole 
purchaser  for  the  purpose  of  redemption,  and  the 
original  rights  of  the  third  party  will  be  restored, 
subject,  however,  to  the  lien  of  the  son  for  the 
amount  advanced  by  him.  Hall  v.  Caldwell.  97  Va. 
811,  83  S.  £.  Rep.  506l 

When  Surety  Is  Entitled  to  Subrogation.— A  surety, 
before  payment  of  the  debt  has  a  right  to  resort  to 
equity  against  the  creditor  and  the  principal  debtor, 
to  compel  the  creditor  to  collect,  and  the  principal 
debtor  to  pay,  the  debt,  out  of  any  fund  the  debtor 
has  subject  to  the  debt :  and  when  the  surety  pays 
it  he  has  a  right  to  be  subrogated  to  all  the  rights 
and  securities  of  the  creditor.  Kent  v.  Matthews, 
12  Leigh  578:  Stray er  v.  Long,  86  Va.  557. 10  S.  £.  Rep. 
574  :  Bank  of  Virginia  v.  Boisseau,  12  Leigh  387.  But 
a  surety  cannot  be  subrogated  to  the  benefit  of  a  deed 
of  trust  executed  to  secure  the  debt  until  he  pays 
the  same,  and  then  he  is  entitled  only  to  such  secu- 
rity as  the  creditor  has.  Strayer  v.  Long.  86  Va.  567, 
10  S.  E.  Rep.  574.  Thus,  where  a  deed  of  trust  is  ex- 
ecuted to  indemnify  a  first  indorser  from  loss,  and 
the  first  indorser  is  exempted  from  liability  by  the 
failure  of  the  bank  to  give  him  due  notice  of  dis- 
honor, neither  the  bank  nor  any  subsequent  in- 
dorser, has  any  claim  to  rank  as  creditor  on  the 
trust  fund  under  the  deed  of  trust  by  subrogation 
to  the  first  indorser,  who  was  thereby  indemnified, 
but  who  never  sustained  any  loss.  Bank  of  Vir- 
ginia V.  Boisseau,  12  Leigh  387. 

When  Lien  Will  Be  Kept  Alive  by  Equity.- A  deed  of 
trust  for  property  jointly  purchased  will  be  contin- 
ued for  the  benefit  of  one  party,  so  far  as  he  has 
made  payments  beyond  his  just  proportion  of  the 
debt    Wheatley  v.  Calhoun,  12  Leigh  264. 

And,  generally,  where  a  deed  of  trust  creditor 
purchases  the  land  conveyed  In  trust  from  the  deed 
of  trust  debtor,  and  such  debtor  conveys  the  land  lo 
such  purchaser,  which  deed  Is  duly  recorded,  the 
deed  of  trust  will  be  upheld  at  a  subsisting  lien, 
thereon,  for  the  debt  and  interest  thereby  secured, 
for  the  protection  of  the  deed  of  trust  creditor,  to 
the  extent  of  such  debt  and  interest  against  an  in- 
tervening title  or  intervening  judgment  creditors, 
unless  injustice  would  be  done  thereby.  In  such 
case  an  extinguishment  of  the  deed  of  trust  lien 
and  debt  wiir  not  be  presumed  against  the  equities 
of  the  parties.  McClaskey  v.  O'Brien,  16  W.  Va.  791 : 
Rorer  v.  Ferguson.  96  Va.  411,  31  S.  E.  Rep.  817. 

Equity  of  Marshaling  Worked  Out  by  Subrogation.— 
The  doctrine  of  marshaling  is  a  familiar  one  in 
courts  of  equity  :  the  rule  being  that  if  one  party 
has  a  Hen  or  interest  in  two  funds  for  his  debt  and 
another  party  has  a  lien  or  interest  in  only  one  of 
the  funds  for  another  debt,  the  latter  has  a  right  In 
equity  to  compel  the  former  to  resort  to  the  other 
fund  In  the  first  Instance,  for  satisfaction.  If  that 
course  is  necessary  for  the  satisfaction  of  the  claim 
of  both  parties  ;  provided  always  that  this  course 
does  not  trench  upon  the  rights  or  operate  to  the 
prejudice  of  the  creditor  with  the  lien  on  the  double 
fund.  In  such  cases  the  equity  of  the  creditor  hav- 
ing but  one  fund,  is  not  against  the  double  creditor, 
but  only  against  the  common  debtor :  that  the  acci- 
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Cental  resort  of  a  x>aramotint  creditor  to  the  doable 
fond  sball  not  enable  tbe  debtor  to  ffet  back  the 
secoDd  fund  discharged  of  both  debts.  When, 
therefore,  the  paramoant  creditor  is  satisfied  oat  of 
tbe  doably  charged  fnnd,  the  creditor  has  a  riffht  to 
be  subroffated  to  all  of  his  riffhts  affainst  the  re- 
maininfir  fnnd.  Rassell  v.  Randolph,  26  Gratt  718  : 
Jones  T.  Phelan,  20  Gratt.  229 :  Vance  v.  Monroe.  4 
Gratt  58 :  Watklns  v.  Dapuy.  87  Va.  ttl.  12  S.  £.  Rep. 
3M;Gracey  v.  Myers.  15  W.  Va.  203;  Willard  t. 
Worsham,  76  Va.  382. 

IX.  BNFORCBMBNT  BY  SALB. 

I.  WHO  MAY  BRING  SUIT  TO  ENFORCE. 

ResI  Beneficiary.— A  bill  to  enforce  a  deed  of  trust 
may  be  filed  by  the  real  beneficiary  ander  the  deed, 
thooffh  bis  name  does  not  appear  in  the  deed.  Gas- 
Ueman  t.  Berry.  86  Va.  604.  10  S.  E.  Rep.  884. 

Creditor  Who  Hu  Boofftat  Debts  Secured  by  PoroMT 
Deed.— And  the  mere  fact  that  a  creditor  has  bonffht 
the  debts  secured  by  a  former  deed  of  trust,  does 
not  affect  his  rig-ht  to  enforce  a  deed  of  trust  exe- 
cuted for  his  benefit    Curry  ▼.  Hill,  18  W.  Va.  87a 

Jodgaient  Creditor.— But  a  judgment  creditor  can- 
not compel  the  enforcement  of  prior  deeds  of  trust 
before  the  debts  secured  by  the  deeds  have  ma- 
tured, as  the  judGrmentis  a  lien  only  on  the  equity 
of  redemption  and  nothing-  more  can  be  sold  to 
satisfy  it  Wytheville  Ice.  etc.,  Co.  ▼.  Prick,  06  Va. 
141.  20  S.  E.  Rep.  481. 

Vendor  Who  Hm  a  Remedy  mgmlmt  Insunuce  Com- 
pmy.— Where  a  vendor  of  property  transfers  to  the 
vendee  an  insurance  policy  upon  the  property  and 
ukes  a  deed  of  trust  on  the  property  to  secure  the 
payment  of  the  purchase  money,  upon  the  property 
belns:  consumed  by  fire  the  vendor  is  not  confined 
to  his  remedy  against  the  insurance  company,  but 
be  may  file  a  bill  to  enforce  the  deed  of  trust  by 
sale.  Graeme  v.  Cullen.  88  Gratt.  266;  Hunter  v 
Johnston,  23  Gratt  266 

Where  Trastee«  Refiue  to  Act.— If  a  trustee  in  a 
deed  of  trust  refuses  to  act  any  creditor  secured 
may  bring  a  suit  to  have  the  deed  enforced,  and  a 
court  of  equity  will  administer  the  trust  Reynolds 
V.  Bank  of  Virginia.  6  Gratt  174.  And  if  there  are 
two  trustees  named  in  a  deed  and  one  of  them 
refnses  to  act  the  other  may  enforce  the  deed. 
Graeme  v.  Cullen,  28  Gratt  266  :  Hunter  v.  Johnston, 
as  Gratt  266. 

Specfic  Performance -Parties. —The  cettui  que  tru$t 
may  bring  a  suit  in  chancery  for  the  specific  execu- 
tion of  a  contract  made  by  a  third  party  with  the 
trustee  in  a  deed  of  trust  for  a  purchase  of  a  tract 
of  land  conveyed  by  the  deed  of  trust  and  make  the 
trustee  and  purchaser  of  the  land  and  the  grantor 
in  the  deed  of  trust  defendants,  though  the  more 
proper  mode  of  instituting  such  suit  would  be  for 
the  trustee  and  e€9tvi  que  tru$t  to  unite  as  plaintiffs. 
Fleming  v.  Holt  12  W.  Va.  148 

Personal  Property.— A  judgment  creditor  without 
suing  out  an  execution,  filed  a  bill  in  chancery,  to  get 
iatlsf action  out  of  the  real  and  personal  property  of 
tbe  debtor;  the  whole  being  conveyed  by  a  deed  of 
trust  executed  during  the  term  in  which  the  judg"- 
ment  was  obtained,  and  which  provided  that  the 
property  might  be  sold  by  the  trustees  to  answer 
the  purposes  of  the  trust  It  was'  held,  that  the 
bill  should  be  dismissed  as  to  the  personal  property; 
without  prejudice  to  the  plaintiff's  right  if  any,  to 
tbe  residuary  money  resulting  to  the  debtor,  from 
tbe  sale  of  that  property,  after  satisfying  the  deed; 
but  should  direct  the  trustees  to  sell  the  lands,  and  I 


out  of  the  proceeds  thereof,  to  satisfy  the  judg- 
ment in  the  first  place,  and  afterwards  to  perform 
the  trust  reposed  in  them  by  the  deed.  Mutual 
Assurance  Society  v.  Stanard,  4  Munf.  589. 

2.  WHEN  SUIT  TO  ENFORCE  MAY  BE 
BROUGHT. 

Oenerally.- A  suit  to  enforce  the  deed  of  trust  may 
be  brought  when  the  debt  secured  by  it  has  become 
due  and  remains  unpaid,  unless  the  deed  of  trust 
provides  otherwise.  It  is  competent  for  the  parties 
to  fix  the  terms  of  the  enforcement  in  the  deed,  and 
this  is  the  usual  practice,  and  when  so  fixed  it  will 
control.    Kyger  v.  Slpe,  80  Va.  507, 16  S.  E.  Rep.  627. 

Time  of  Enforcement  ■«  Controiled  by  Stlpnlatlons— 
Construction  of  Qanse.— A  deed  of  trust  provided, 
that  interest  should  be  paid  when  due,  and  if  there 
should  be  default  in  the  payment  of  Interest  for 
more  than  six  months,  and  i^fter  demand,  the  trustees 
should  sell  on  the  written  request  of  the  bondhold- 
ers:  and  that  in  event  of  such  default  continued  for 
more  than  six  months,  the  principal  should  become 
due,  provided  a  majority  of  the  bondholders  made 
a  written  demand.  It  was  held,  that  all  of  these 
provisions  were  to  be  construed  together,  and  that 
default  could  only  be  predicated  upon  refusal  to 
pay  on  demand,  and  such  default  must  continue 
more  than  six  months  before  the  right  to  enforce 
accrues,  and  a  sale  made  before  that  time  was  void. 
Potomac  Mfg.  Co.  v.  Evans.  84  Va.  717,  6  S.  £.  Rep.  2L 

RenU  and  Profits  Do  Not  Affect  the  Right  to  Bring 
Suit  to  Enforce.— In  a  suit  to  enforce  a  deed  of  trust 
the  value  of  the  rents  and  profits  of  the  land  are 
immaterial,  as  the  deed  is  not  a  judgment  within 
the  meaning  of  Va.  Code.  S  8571,  which  provides 
"that  if  it  appears  to  the  court  that  the  rents  and 
profits  of  the  real  estate  subject  to  such  lien  will 
not  satisfy  the  judgment  in  five  years,  the  court 
may  decree  the  said  estate,  or  any  part  thereof,  to 
be  sold  and  the  proceeds  applied  to  the  discharge  of 
the  judgment"  Kyger  v.  Slpe.  89  Va.  607,  16  S.  B. 
Rep.  627. 

And  parol  evidence  is  inadmissible  in  a  suit  to  en- 
force a  deed  of  trust,  to  prove  that  the  bonds  and 
deed  of  trust  were  not  to  be  paid  and  executed 
according  to  their  terms,  but  were  only  to  be  paid 
out  of  the  profits  of  the  property  for  the  price  of 
which  they  were  given.  Sangston  v.  Gordon,  23 
Gratt  766. 

Remedy  Suspended  during  War.  —Where  a  debtor, 
whose  debt  is  secured  by  a  deed  of  trust  occupies 
the  position  of  an  alien  enemy  towards  his  creditor, 
the  right  to  enforce  the  debt  and  the  security  are 
suspended  during  the  continuance  of  the  war,  and 
an  attempt  to  enforce  it  is  merely  nligatory.  Walker 
V.  Beauchler,  27  Gratt  511. 

Within  What  Time  5ult  Must  Be  Brought.-As  to 
the  time  within  which  a  suit  must  be  brought  to  en- 
force a  deed  of  trust,  see  post,  ''Limitations  to  Right 
to  Enforce," 

8.  STEPS  PRELIMINARY  TO  SALE. 

a.  Advehtisembnt  and  Notice. 

What  Amounts  to  Reasonable  Notice.— Where  a  court 
of  equity  takes  charge  of  the  execution  of  a  trust  it 
should  prescribe  reasonable  notice  for  the  sale  of 
the  trust  property.  No  general  rule  can  be  laid 
down  as  to  what  will  constitute  reasonable  notice, 
but  ordinarily,  advertisement  in  accordance  with 
the  prevailing  custom  adopted  by  prudent  men  in 
the  management  of  their  own  affairs  or  the  rule 
of  the  courts  in  relation  to  judicial  sales  in  the  j  uris- 
diction  in  which  the  property  is  situated  would  be 
deemed  reasonable.    Wilson  v.  Wall,  99  Va.  853,  88  S. 
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E.  Rep.  181,  disapproving  Morriss  v.  Va.  State  Ins.  Co., 
90  Va.  870.  18  S.  E.  Rep.  843,  See  monofirraphlc  note  on 
"Judicial  Sales"  appended  to  Walker  v.  Page,  21 
Gratt.  636. 

When  Failure  to  Qlve  Notice  No  Qround  for  Injunction. 
—But  where  a  party  obtains  an  Injunction  to  a  sale 
whlcb  is  advertised  under  a  deed  of  trust,  and  6ne 
of  the  grounds  upon  which  the  plaintiff  reUes  on  in 
his  bill  is  that  notice  had  not  been  served  upon  the 
•  grantor,  such  ground  win  not  avail  him  unless  It 
appears  affirmatively  that  the  grantor  resides  In  the 
county.  Walker  v.  Boggess,  41  W.  Va.  588,  23  S.  E. 
Rep.  550. 

Matters  Which  Need  Not  Appear  In  Advertlfement.  - 
Where  neither  the  deed  nor  the  law  requires  that 
the  advertisement  of  the  sale  should  state  that  "so 
much  of  the  property  should  be  sold  as  Is  necessary 
to  pay  the  debts  secured"  it  Is  not  necessary  that 
the  advertisement  should  so  state,  as  it  may  be 
necessary  to  the  debtor's  interest  to  sell  more  prop- 
erty than  would  be  necessary  to  pay  the  debt. 
Curry  v.  Hill.  18  W.  Va.  370. 

And  the  failure  of  a  trustee  In  a  deed  of  trust,  who 
has  voluntarily  given  a  bond  to  faithfully  perform 
his  duty  as  trustee,  to  append  to  his  notice  of  sale, 
a  certificate  of  the  clerk  that  such  bond  and  secu- 
rity has  been  given  Is  not  sufficient  ground  to  enjoin 
the  sale.  Sandusky  v.  Farls,  (49  W.  Va.  150),  88  S.  E. 
Rep.  568. 

Sale  Made  without  Advertising  as  Required  by  Deed. 
—Where  the  deed  requires  that  the  trustee  should 
advertise  the  property  for  a  ceruln  time  before 
making  a  sale  It  Is  essential  that  this  should  be 
done;  and  a  sale  made  by  the  trustee  without  com- 
plying with  the  deed  as  to  advertising  the  property 
Is  a  mere  nullity  and  does  pass  the  legal  title. 
Heermansv.  Montague,  2Va.  Dec.  6.  But  seedic- 
twn  contra  in  Pulton  v.  Johnson,  24  W.  Va.  96. 

Construction  of  Statute  Requlrinar  Publication.— 
Under  ch.  72,  S  7.  W.  Va.  Code,  providing  that 
"notice  of  a  sale  under  a  deed  of  trust  shall  be 
published  In  the  newspapers  once  a  week  for  four 
successive  weeks,  publication,  four  times  once  In 
each  successive  week,  though  the  four  weeks  have 
not  actually  elapsed  between  the  dates  of  the  first 
and  the  last  publication,  is  sufficient."  Sandusky  v. 
Paris,  (49  W.  Va.  150),  88  S.  E.  Rep.  563. 

5anie— What  Amounts  to  Advertisement  for  *'Five 
Days."— Where  the  deed  provides  that  a  sale  be 
made  after  advertisement  for  "five  days"  In  a  news- 
paper, a  Sunday  between  the  first  and  last  Insertion 
is  to  be  reckoned  one  of  the  five  days  prescribed. 
In  computing  the  time  of  publication  In  such  a  case 
the  day  of  the  first  Insertion  Is  to  be  excluded  and 
that  of  the  last  Is  to  be  Included.  Bowles  v.  Brauer, 
89  Va.  466.  16  S.  £.  Rep.  356. 

Effect  of  Trustee*s  Advertising  More  Property  Than 
Is  Necessary.— Where  the  trustee  advertised  for  sale 
the  whole  of  the  lands  comprised  In  the  deed,  al- 
though the  proceeds  of  one  lot  alone  would  have 
been  sufficient  to  satisfy  the  claim,  it  was  held  that 
while  he  was  only  entitled  to  sell  such  portions  as 
were  necessary  to  satisfy  the  debt,  he  might  prop- 
erly advertise  the  whole,  as  It  could  not  be  known 
with  certainty  until  the  property  was  actually  of- 
fered, how  much  It  would  be  necessary  to  sell. 
Cleaver  v.  Matthews.  88  Va.  801,  8  S.  E.  Rep.  439: 
Moore  V.  Barksdale,  2  Va.  Dec.  416. 

Presumption  of  Due  Advertisement -Virginia  Rule.— 
It  being  essential  to  the  validity  of  a  sale  under  a 
deed  of  trust  that  the  sale  should  be  duly  adver- 
tised, the  Virginia  rule  is   that  where   a  sale  Is 


attacked  upon  the  ground  that  It  was  not  duly  ad- 
vertised the  burden  of  proof  is  on  the  defendant  to 
show  due  advertisement.  Gibson  v.  Jones,  5  Leigh 
870:  Norman  v.  Hill,  ?  P.  &  H.  676. 

And  where  there  was  no  proof  that  the  sale  had 
been  advertised  as  required  by  the  deed,  and  the 
deed  of  the  trustee  of  the  purchaser  contained  a 
recital  that  the  sale  was  for  cash,  while  the  terms 
of  the  sale,  specified  In  the  deed  of  trust,  were  one- 
half  cash  and  the  other  half  on  a  credit  of  six 
months,  the  property  having  been  sold  for  an 
Inadequate  price,  a  sale  was  set  aside  and  a  resale 
ordered.    Norman  v.  Hill,  2  P.  &  H.  676. 

3amc-West  Virginia  Rule.— But  the  rule  in  West 
Virginia  is  that  all  steps  are  presumed  to  have  been 
duly  taken  unless  the  contrary  appears:  therefore, 
the  burden  of  proof  of  want  of  due  advertisement, 
where  a  sale  Is  attacked  upon  that  ground,  rests 
upon  the  plaintiff.  Pulton  v.  Johnson,  S4  W.  Va.  95: 
Burke  v.  Adair.  23  W.  Va.  139:  Lallance  v.  Fisher.  » 
W.  Va.  512,  2  S.  E.  Rep.  775. 

When  5uit  to  Set  Aside  for  Failnre  to  Advertise  Most 
Be  Brought.— Where  a  party  wishes  to  have  a  sale 
under  a  deed  of  trust  set  aside  and  declared  void 
because  of  irregularity  in  or  failure  to  give  due 
notice  of  sale,  he  must  proceed  without  unreason- 
able delay.  Fowler  v.  Lewis,  86  W.  Va.  112,  14  S.  E. 
Rep.  447:  Fontaine  v.  Fitzhugh,  96  W.  Va.  lU,  14  S. 
E.  Rep.  447. 

Witnesses  to  Prove  Due  Advertisement.— The  trus- 
tee in  a  deed  of  trust,  conveying  property  to  be  sold 
for  the  payment  of  a  debt,  Is  equally  the  agent  of 
the  debtor  and  creditor,  and  a  competent  witness, 
in  an  action  of  ejectment  against  the  debtor.  In  be- 
half of  a  purchaser  from  himself,  to  whom  he  has 
made  a  deed  with  a  warranty  against  himself  and 
heirs  only,  to  prove  that  the  sale  of  the  property  was 
advertised  according  to  the  terms  of  the  deed  of 
trust.    Ross  V.  Norvell,  8  Munf.  170. 

b,  ACCOUNT  OF  Liens. 

The  Qeneral  Rule.— It  is  error  to  decree  a  sale  of 
land  under  a  deed  of  trust  before  the  priorities  of 
the  parties  have  been  adjusted,  and  until  it  has 
been  ascertained  what  portion  of  the  debtor's  land 
Is  Included  within  the  deed  of  trust.  Washington, 
etc.,  R.  Co.  V.  Alexandria,  etc.,  R.  Co.,  19  Gratt.  592; 
Jones  V.  Phelan,  20  Gratt.  229:  Hogan  v.  Duke,  20 
Gratt.  844;  Rossett  v.  Fisher,  11  GratL  492;  Kendrick 
V.  Whitney,  28  Gratt.  646;  Schultz  v.  Hansbrongh.  88 
Gratt.  567,  and  note;  Alexander  v.  Howe,  85  Va.  198,  7 
S.  E.  Rep.  248;  Dalngerfield  v.  Smith,  83  Va.  81,  IS. 
E.  Rep.  599:  Barton's  Ch.  Pr.  (2d  Ed.)  189.  860,  1156. 
1156:  Marling  v.  Robrecht,  18  W.  Va.  462:  Moran  v. 
Brent,  25  Gratt.  104:  Simmons  v.  Lyles,  27  Gratt,  928; 
Wiley  V.  Mahood.  10  W.  Va.  206:  Cralle  v.  Meem,  8 
Gratt.  530:  Buchanan  v.  Clark,  10  Gratt.  166;  Live- 
say  V.  Jarrett,  3  W.  Va.  283;  Murdock  v.  Welles.  0  W. 
Va.  652;  Fidelity  Loan,  etc..  Co.  v.  Dennis.  93  Va.  504. 
25  S.  E.  Rep.  546;  Button  v.  Lockrldge.  22  W.  Va.  160: 
Horton  v.  Bond,  28  Gratt  815,  and  note;  Effinger  v. 
Kenney,  79  Va.  651 ;  Adkins  v.  Edwards,  88  Va.  300, 
2  S.  E.  Rep.  435;  Anderson  v.  Nagle.  12  W.  Va.  IlS; 
McClaskey  v.  O'Brien.  16  W.  Va.  793;  Scott  v.  Lud- 
Ington,  14  W.  Va.  3»7;  Hill  v.  Morehead,  20  W.  Va. 
429;  Trimble  v.  Herold,  20  W.  Va  602;  Rohrer  v. 
Travers,  11  W.  Va.  147;  Cole  v.  McRae,  6  Rand. 
644:  Payne  v.  Webb.  23  W.  Va.  558;  Hoge  v.  Junkin. 
79  Va.  220:  laege  v.  Bossleux.  15  Gratt.  84;  Smith  v. 
Flint,  6  Gratt  40:  Strayer  v.  Long,  83  Va  716,  S  S.  K. 
Rep.  372;  Houck  v.  Dunham,  92  Va.  211,  28  S.  E.  Rep. 
238:  New  v.  Bass,  92  Va.  388,  23  S.  E.  Rep.  747;  Laid- 
ley  V.  Hlnchman,  8  W.  Va.  428;  Pecks  v.  Chambers,  8 
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W.  ^'^a.  210:  Bristol  Iron,  etc.,  Ck).  v.  Clad  well.  95  Va. 
47.  27  S.  E.  Rep.  838.  3  Va.  Law  Re^.  460;  Slma  v. 
Tyrer,  M  Va.  H,  30  S.  E.  Rep.  443;  4  Va.  Law  Reg.  877; 
Beatv  V.  Veon.  18  W,  Va.  291 ;  Max  Meadows  Land 
&  Imp.  Co.  V.  McGavock,  96  Va.  131,  30  S.  £.  Rep. 
460. 

A.  trustee  cannot  file  a  bill  against  a  particular 
jadinnent  creditor  to  ascertain  wbetlier  his  debt 
has  been  paid  in  whole  or  in  part :  but  he  must  file 
a  bill  in  the  nature  of  a  creditor's  bill  to  ascertain 
the  liens  upon  the  land,  and  the  order  of  their-  pri- 
ority.   Ambler  v.  Leach,  15  W.  Va.  677. 

And  in  a  suit  to  enforce  a  deed  of  trust  fifiven  to 
secure  the  purchase  price  of  a  lot  which  is  a  parcel 
of  a  lar^e  tract  of  land,  upon  which  tract  there  is  a 
prior  unmatured  deed  of  trust  for  a  larsre  sum,  the 
payment  of  which  has  been  assumed  by  the  vendor 
of  the  lot,  it  is  not  error  to  refuse  a  decree  for  the 
tiale  of  the  lot  until  the  prior  deed  of  trust  has  been 
satisfied,  or  until  the  amount  realized  from  the  sale 
of  tbe  lot  can  be  applied  towards  the  dlscharsre  of 
the  prior  deed  of  trust.  Max  Meadows  Land  &  Im- 
provement Co.  T.  McGavock,  96  Va.  131,  80  S.  E.  Rep. 
460. 

And  where  a  trustee  advertised  land  for  sale,  and 
alter  ascertaininff  that  there  were  several  liens  on 
tbe  land,  sold  it  "free  of  liens."  and  reported  that 
fact  to  the  court,  and  asked  that  an  account  of  liens 
be  taken  before  the  proceeds  of  the  sale  were  dis- 
bursed, it  was  held,  that  the  sale  beinsr  a  Judicial 
ooe  was  premature  and  erroneous,  in  that  it  was 
ordered  before  the  liens  were  ascertained  by  the 
court.    Alexander  v.  Howe.  85  Va.  198,  7  S.  E.  Rep.  248. 

Where  Parties  Have  Contracted  for  a  Sale  without 
•n  Account.— But  while  this  is  the  general  rule,  this 
rule  has  no  application  to  a  decree  for  the  sale  of 
lands  made  under  a  deed  of  trust  or  mortfirasre  where 
the  parties  have  contracted  for  a  sale  without  an 
account  of  liens,  and  no  question  of  priority  of  liens 
i'>  raised  by  answer  or  otherwise.  Artrip  v.  Ras- 
nake.  96  Va.  277.  31  S.  E.  Rep.  4. 

Where  Trustee  Is  Agront  of  Grantor.— And  the  prin- 
ciple that  the  prior  liens  must  be  ascertained  and 
tbe  priorities  of  debts  fixed  before  a  sale  can  be 
made  by  a  trustee,  does  not  apply  to  cases  where 
tbe  trustee  Ls  an  asrent  of  the  irrantor,  as  well  as 
trustee :  for  as  the  grsntor  could  sell  without  hav- 
ing the  liens  ascertained  he  can  authorize  his  acrent 
to  do  the  same.    Preston  v.  Stuart,  29  Qratt.  289. 

Either  Party  May  Resort  to  Equity  for  an  Account.-- 
^^Tiere  a  debt  secured  by  a  deed  of  trust  appears  by 
tbe  deed  to  be  an  uncertain  amount,  either  party 
may  resort  to  a  court  of  chancery  to  have  the 
amount  ascertained  by  accounts  taken  under  its 
(iirectlon.  and  all  accounts  affecting  the  amount  of 
tbe  debtouffht  to  be  directed  :  and  the  trustee  can- 
not proceed  to  sell  the  trust  subject  until  the  debts 
are  settled  and  ascertained.  Wilkins  v.  Gordon,  U 
Uigh  Wi. 

And  it  is  error  to  decree  the  sale  of  land  for  the 
payment  of  a  debt,  unless  the  creditor  askinsr  the 
<iale.  shall  show  that  the  land  is  lesrally  chargeable 
in  equity,  for  such  payment;  and  even  then,  until 
tbe  amount  of  the  debt  shall  be  ascertained.  Thus, 
where  lands  were  purchased  with  funds  in  which  a 
married  woman  had  a  separate  estate  for  life,  with 
remainder  to  her  children,  the  land  was  conveyed  to 
the  woman's  husband  without  her  knowledsre,  and 
ae  conveyed  it  in  trust  to  secure  creditors,  who 
knew  of  the  trust  which  was  attached  to  the  prop- 
erty, it  was  held  that  the  creditors  had  no  riffht  to 
sell  the  land  under  the  deed  of  trust  Smith  v. 
FUnt,«GratL4a 


Where  land  is  subject  to  the  liens  of  both  deeds  of 
trust  and  Judg-ments,  the  debts  of  both  trust  and 
Judsrment  creditors  oug-ht  to  be  ascertained,  and 
the  property  sold,  if  the  rents  and  profits  will  not 
satisfy  the  liens  in  five  years,  and  a  reference,  if  it 
does  not  appear  in  the  papers,  ought  to  be  had  to 
determine  this  latter  question.  Laidley  v.  Uincb- 
man,  3  W.  Va.  423.  For  a  full  discussion,  see  mono- 
flrraphic  note  on  "Judicial  Sales'*  appended  to 
Walker  v.  Page,  21  Gratt.  686. 

Contestlns:  Validity  of  Lions  before  Commissioners.— 
And  where  a  bill  is  filed  by  the  grantor  in  a  deed  of 
trust,  and  one  of  the  cfstui  qia€  truns  therein,  against 
the  trustee,  and  tbe  other  cestui  que  trusts  and 
others,  and  a  reference  is  made  by  the  court  to 
ascertain  and  report  the  amount  of  the  trust  debts, 
due  and  unpaid  to  each  of  the  trust  creditors,  each 
trust  credifori  interested  in  the  subject,  and  who  is 
a  party,  should  be  allowed  to  appear  before  the 
commissioner  and  be  permitted  there,  if  he  chooses, 
to  contest  the  claim  of  any  other  creditors,  inter- 
ested in  the  trust  subject,  in  whole  or  in  part,  and 
such  creditor  may  except  to  the  report  of  the  com- 
missioner, for  error  therein,  in  reporting  the  debt, 
of  such  other  creditor,  and  have  the  rulinsr  or  judsr- 
mentof  the  court  upon  such  exception,  and  is  en- 
titled to  appeal  therefrom,  where  there  is  error  in 
such  ruling  or  Judgment  Feamster  v.  Withrow,  9 
W.  Va.  296. 

c.  Removal  of  Cix)ud  trom  Title. 

When  Application  Should  Bo  Made  in  Qeneral.— A 
trustee  is  considered  as  the  agent  of  both  parties 
and  bound  to  act  impartially  between  them,  and  it 
is  his  duty  to  use  every  reasonable  effort  to  sell  the 
estate  to  the  best  advantage,  and  to  apply  to  a  court 
of  equity  where  there  is  a  cloud  upon  the  title,  or. 
where  there  is  doubt  or  uncertainty  as  to  the 
amount  to  be  raised,  or  as  to  prior  encumbrances 
on  the  trust  subject,  or  where  there  is  a  confiict 
between  the  creditors,  or  in  any  case  in  which  the 
aid  of  a  court  of  equity  is  necessary  to  remove  im- 
pediments in  the  way  of  a  fair  execution  of  his 
trust  Lane  v.  Tidball,  Gilmer  130:  Gay  v.  Hancock. 
1  Rand.  72;  Miller  v.  Ar^yle.  6  Lei^h  460:  Wilkins  v. 
Gordon,  11  Lei srh  647:  Miller  v.  Trevillan.  2  Rob.  1; 
Bryan  v.  Stump.  8  Gratt  341:  Rossett  v.  Fisher,  11 
Gratt  492;  White  v.  Mech.  Buildiuir  Fund  Ass*n,  22 
Gratt  283:  Shurtz  v.  Johnson.  38  Gratt  667;  2  Mln. 
Inst  286;  1  Bart  Ch.  Pr.  447;  Burlew  v.  Quarrier.  16 
W.  Va.  108;  Mullerv.  Stone.  84  Va.  837.  6S.  E.  Rep. 
228. 

Thus  where  an  omission  of  seals  or  scrolls  to  a 
deed  raises  a  cloud  upon  the  title  to  the  land,  the 
same  should  be  rectified  and  removed  by  applica- 
tion to  a  court  of  equity  before  a  sale  is  made  under 
the  deed.    Bryan  v.  Stump.  8  Gratt  241. 

What  Does  Raise  a  Cloud  on  Title.— A  deed  of  trust 
was  executed  to  two  trustees  to  secure  debts  therein 
described ;  and  afterwards  the  grantor  sold  the 
land  and  conveyed  it  to  another,  who  executed  a 
deed  of  trust  upon  the  land  ;  and  the  cestuis  que  trust 
and  one  of  the  trustees  by  deed  recorded  acknowl- 
edired  the  payment  of  the  debt  secured  by  the  first 
deed  of  trust,  and  released  the  lien.  It  was  held, 
that  the  fact  that  the  other  trustee  did  not  join  in 
the  release  deed  did  not  constitute  such  a  cloud  on 
the  title  as  would  make  it  necessary  for  the  trustee 
in  the  second  deed  of  trust  to  resort  to  a  court  of 
equity  to  have  it  removed  before  he  could  sell. 
Dry  den  v.  Stephens,  19  W.  Va.  1.  See  post,  "Injunc- 
tion to  Sale." 
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4.  WHAT  PROPERTY  MAY  BE  SOLD. 

Wheo  Ther«  Is  •  Prior  Lien  on  •  Portion  of  tho  Uina. 

—Where  there  Is  a  judgment  lien  upon  a  tract  of 
land,  part  of  wtaich  is  afterwards  conveyed  by  a 
deed  of  trust  to  secure  a  debt,  the  land  not  Included 
in  the  deed  of  trust  should  be  first  sold  and  applied 
to  the  payment  of  the  judgment ;  and  if  insufficient 
to  discharfire  it,  then  the  lands  included  in  the  deeds 
of  trust  should  be  sold,  and  so  much  of  the  proceeds 
thereof  as,  with  the  proceeds  of  the  land  not  con- 
veyed, amount  to  a  moiety  of  the  proceeds  of  all  the 
lands,  should  be  applied  if  necessary  to  the  satisfac- 
tion of  the  Judsrment  Buchanan  v.  Clark,  10  Gratt 
104. 

What  Portion  of  Subject  ShonM  Be  Sold.— it  is  not 
necessary  for  the  court,  before  directing  the  trustee 
to  proceed  to  sell,  first  to  refer  to  a  commissioner  to 
report  ho.w  much  and  what  part  of  the  trust  subject 
shall  be  sold.  It  is  the  duty  of  the  trustee  to  deter- 
mine that  question ;  and  if  he  finds  difficulty  in  do- 
ing  so,  a  reference  to  a  commissioner  nuiy  be  made. 
It  is  the  duty  of  a  trustee  not  to  sell  more  of  a  trust 
subject  than  is  necessary  to  satisfy  the  trust,  unless 
interest  of  the  owner  demand  it,  or  he  requests  it, 
and  whether  the  interest  of  the  owner  requires  it 
the  trustee  in  the  exercise  of  his  discretion  must 
determine.  Michie  v.  Jeffries.  21  Gratt  884 :  Curry 
V.  Hill,  18  W.  Va.  876 ;  Cleaver  v.  Matthews,  88  Va.  806, 
3  S.  E.  Rep.  499  :  MuUer  v.  Stone.  84  Va.  880,  6  S.  E. 
Rep.  228  :  Morrlss  v.  Va.,  etc.,  Ins.  Co.,  90  Va.  876, 18  S. 
E.  Rep.  843  :  Robrer  v.  Travers,  11  W.  Va.  166.  See 
foot-note  to  Michie  v.  Jeffries,  21  Gratt  884. 

And  it  is  well  settled  that  if  the  trustee  fails  in 
any  such  case  to  apply  to  a  court  of  equity,  the 
party  injured  by  his  default  may  do  so.  Miller  v. 
Trevllian,  2  Rob.  1 :  Muller  v.  Stone.  84  Va.  834,  6  S. 
E.  Rep.  223. 

When  Sale  Should  Be  In  Parcels.— A  trustee  is  an 
asrent  of  both  parties,  and  it  is  his  duty  to  sell  the 
land  as  a  whole,  or  in  separate  parcels,  as  would  be 
conducive  to  its  bring-inff  the  most  money.  If  the 
land  will  brinff  a  better  price  by  dlvidinsr  It,  and 
sellinfiT  it  in  separate  lots,  and  the  owner  desires 
and  requests  it  and  the  trustee  refuses,  the  owner 
may  invoke  the  intervention  and  assistance  of  the 
court  of  equity,  in  a  proper  case,  to  control  the 
trustee  in  the  exercise  of  his  discretion.  Terry  v. 
Fitzgerald,  32  Gratt  848 ;  Morrlss  v.  Va.  SUte  Ins. 
Co.,  90  Va.  370.  18  S.  E.  Rep.  843. 

And  where  a  trustee  in  a  deed  which  does  not  pre- 
scribe terms  other  than  those  prescribed  by  Code 
1887,  §  2442,  sells  the  trust  property  in  accordance 
with  the  provisions  of  said  section,  such  sale  is 
valid,  thoug-h  he  sells  only  half  thereof ;  It  being 
sufficient  to  satisfy  tbe  debts  secured  thereon,  and 
the  debtor  not  requirlnir  the  sale  of  more.  Miller  v. 
Mann.  88  Va.  212. 18  S.  E.  Rep.  887. 

When  Sale  of  Equity  of  Redemption  Is  Proper  — 
Where  the  amount  of  the  prior  liens  is  certain  and 
ascertained,  the  sale  of  the  equity  of  redemption 
is  proper.  Curry  v.  Hill,  18  W.  Va.  370.  See  ante, 
"Duties  of  Trustees,"  and  j70«^  "Conduct  and  Valid- 
ity of  Sale." 

.5.  PLACE  OP  SALE. 

Where  Deed  Fixes  a  Place.— Where  the  deed  of 
trust  names  a  place  for  the  sale  of  the  trust  prop- 
erty the  trustee  has  no  discretion  as  to  the  place, 
but  it  must  be  made  at  the  place  fixed  by  the  deed. 
Fry  V.  Old  Dominion,  etc.,  Ass'n,  48  W.  Va.  61.  85  S.  E. 
Rep.  842;  Morrlss  v.  Va.  State  Ins.  Co.,  90  Va.  370,  18 
S.  E.  Rep.  843;  Shurtz  v.  Johnson.  28  Gratt  667. 

V^  here  Deed  Does  Not  Fix  a  Place.— But  where  the 


deed  contains  no  provisions  as  to  the  place  of  sale, 
the  trustee  may  select  one.  and  either  party  not 
satisfied  with  his  decision  may  apply  to  a  court  of 
equity  for  Instructions  prior  to  the  sale.  Morrfas  v. 
Va.  State  Ins.  Co..  90  Va.  870,  18  S.  E.  Rep.  848. 

Thus  where  the  property  on  the  outskirts  of  the 
city  of  Richmond  was  to  be  sold,  and  the  deed  named 
no  place  of  sale,  and  the  trustee  selected  the  city 
hall  as  the  place  of  sale,  to  which  the  debtor 
objected,  it  was  held  that  the  debtor's  wish  should 
be  respected.  Morrlss  v.  Va.  State  Ins.  Co.,  90  Va. 
870,  18  S.  E.  Rep.  843. 

6.  TERMS  OF  SALE. 

Law  Which  Governs  the  Terms  of  the  Sale.— The 
law  which  is  in  force  at  the  time  of  the  execution 
of  the  deed  of  trust  enters  into  and  forms  a  part  of 
the  contract  and  a  subsequent  law  providing  for  a 
different  method  of  sale  from  that  provided  for  at 
the  time  of  the  execution  of  the  deed  does  not  apply 
to  deeds  of  trust  executed  before  its  passagre. 
Walker  v.  Boirfifess,  41  W.  Va.  688,  23  S.  E.  Rep.  660; 
Taylor  v.  Stearns.  18  Gratt.  244.  Thus  where  the 
law  In  force  at  the  time  of  the  execution  of  the  deed 
of  trust  provided  that  the  sale  should  be  made  for 
cash,  and  that  law  was  repealed,  and  a  law  subse- 
quently passed  providiniT  that  sales  under  deeds  of 
trust  should  be  made  for  one-third  cash,  and  the  bal- 
ance on  the  credit  on  one  and  two  years,  with  in- 
terest, it  was  held  that  this  law  did  not  affect  the 
rififbt  of  the  eeetui  que  trust  to  have  his  sale  made  for 
cash.  Walker  v.  Bosr^ess,  41  W.  Va.  688.  28  S.  E.  Rep. 
660. 

Sale  nnst  Conform  to  Trust  Deed.— The  sale,  aa  to 
all  of  its  terms,  must  conform  to  the  deed  of  trust 
in  order  to  be  valid :  and  if  the  deed  provides  for  a 
sale  for  cash  a  sale  made  by  the  trustee  on  credit  is 
Invalid.  Fox  v.  Cottasre.  etc.,  Ass*n,  81  Va.  677; 
Lallance  v.  Fisher,  29  W.  Va.  612,  S  S.  E.  Rep.  776: 
Fultz  V.  Davis.  20Gratt  903;  WythevlUe  Ice,  etc.  Col 
V.  Frick,  96  Va.  141,  80  S.  E.  Rep.  491;  Hoffan  v.  Duke. 
20  Gratt  244:  Graeme  v.  CuUen.  23  Gratt  266;  Hunter 
V.  Johnston.  28  Gratt  266;  Patch  v.  Morrlsett  2  Va. 
Dec.  127;  Wilson  v.  Wall.  99  Va.868.  88  S.  E.  Rep.  181; 
Fidelity,  etc..  Co.  v.  Shenandoah,  etc.  Co.,  32  W.  Va. 
244, 9  S.  E.  Rep.  180;  Stimpson  v.  Bishop.  82  Va.  100: 
Pairo  V.  Bethell.  76  Va.  828. 

Thus  where  a  deed  of  trust  provides  that  if.  at  the 
time  of  the  sale  of  the  property,  any  of  the  notes 
secured  thereby  shall  not  be  due,  the  purchase 
money  necessary  to  pay  the  same  shall  be  made 
payable  when  such  notes  mature,  the  trustee  cannot 
sell  for  cash  to  pay  a  note  not  due  at  the  time  of  the 
sale.    Patch  v.  Morrlsett  2  Va.  Dec.  127. 

Sale  upon  Terms  Not  Authorized  by  the  Deed.— How- 
ever where  the  trustee  proceeds  to  sell  the  property 
upon  terms  other  than  those  prescribed  by  the  deed 
of  trust  his  deed  is  valid  to  pass  the  leffal  title  to 
the  purchaser.  Taylor  v.  King,  6  Munf.  888  :  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293.  26  S.  E.  Rep.  882. 

But  this  is  not  true  of  a  sale  made  by  a  personal 
representative  of  a  trustee,  where  the  deed  confers 
upon  him  the  power  to  sell  the  property  if  the  trus- 
tee dies  without  executinsr  It  In  such  case  the  per- 
sonal representative  is  clothed  with  a  mere  naked 
power  and  unless  he  complies  wltb  all  the  terms  of 
the  deed  he  cannot  convey  a  leffal  title  to  the  prop- 
erty; but  the  burden  of  proving  failure  to  comply 
with  the  terms  of  the  deed  is  on  the  purchaser. 
Sulphur  Mines  Co.  V.  Thompson.  93  Va.  293. 25  S.  E. 
Rep.  282. 

When  Terms  of  Deed  Will  Be  Dlsreffarded.— But 
where  a  deed  of  trust  is  executed,  and  at  the  time  of 
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Its  execution  there  are  a  number  of  prior  Judgment 
liens  on  the  land,  and  it  is  necessary  to  resort  to  a 
court  of  equity  for  the  enforcement  of  the  liens,  the 
court  will  fix  the  terms  of  sale  according  to  the 
roles  of  equity,  without  regard  to  the  terms  of  sale 
fixed  in  the  trust  deed.  Barbour  v.  Tompkins.  81  W. 
Va.  410. 7  S.  E.  Rep.  1. 

Ssle  in  Aooordanoe  with  the  Statute.— Where  a  deed 
of  trust  prescribed  no  other  terms  than  those  pro- 
Tlded  for  by  the  Va.  Ckxle  1887.  §  9442,  it  was  held  that 
a  sale  of  the  trust  property  accordlnsr  to  the  pro 
Tlsions  of  said  section  was  valid,  thouirh  only  half 
of  the  property  was  sold,  it  "being  sufficient  to  satisfy 
tbe  debts  secured  thereon,  and  the  debtor  not  re- 
qnirinff  the  sale  of  more.  Miller  v.  Mann.  88  Va.  212. 
13  S.  E.  Rep.  S87.  See  also,  Michle  ▼.  Jeffries,  21 
Oratt  384. 

Decree  for  Sale  nust  Cooforoi  to  Deed  —And  so  when 
a  decree  is  made  for  the  sale  of  real  estate  for  the 
pa>'ment  of  a  debt  secured  by  a  deed  of  trust,  the 
decree  must  be  for  the  sale  of  the  property  upon 
the  terms  of  the  deed  *,  and  a  decree  upon  terms 
other  than  those  named  in  the  deed  is  erroneous. 
FnlU  ▼.  Davis.  20 Oratt  908  ;  Wy  thevllle  Ice.  etc.,  Co. 
T.  Frlck.  96  Va.  141,  80  S.  E.  Rep.  491  :  Ho^an  v.  Duke, 
iOGratt.  244  :  Fox  v.  Cottage,  etc..  Ass'n.  81  Va.  0Z7: 
Patch  V.  Morrisett,  2  Va.  Dec.  127  ;  Wood  v.  Krebbs, 
S3Gratt.fl86. 

But  where  a  deed  of  trust  was  in  the  form  pro- 
vided for  by  statute,  it  was  held  that  a  decree  direct- 
ing the  trustee  to  proceed  to  sell  under  and  by  virtue 
of  the  deed,  upon  the  notice  and  terms  stated  in  the 
decree,  in  effect  embodied  in  it  the  provisions  of  the 
deed  of  trust  except  in  so  far  as  they  were  altered 
by  the  provisions  of  the  decree,  and  the  trustee  was 
bound  to  sell  accordingly.  Michie  v.  Jeffries,  21 
Gratt  834. 

OnlMloB  to  Qive  Day  to  Redeem  In  Decree.— Where 
the  decree  ordering  a  sale  under  a  trust  deed  omits 
to  give  a  day  to  redeem,  or  to  require  bond  of  the 
trustee  before  sale,  in  case  of  an  injunction  by  the 
debtor  to  restrain  a  sale  by  the  trustee  no  other 
creditor  bein?  involved,  this  is  not  a  reversible 
error.  Watterson  v.  Miller,  42  W.  Va.  108,  24  S.  E. 
Rep.  878. 

And  thouffh  the  time  given  in  a  decree  of  sale  for 
the  payment  of  a  deed  of  trust  was  fixed  in  the  de- 
cree at  only  fifteen  days,  it  was  held  that  ihe  appel- 
late court  would  nevertheless  presume  that  the 
discretion  of  the  lower  court  had  been  properly 
exercised,  as  no  application  appeared  to  have  been 
made  to  that  court  for  an  extension  of  the  time. 
Weinberg  v.  Rempe,  15  W.  Va.  829. 

Decree  Protectliis  Wife's  Dower  Right  Where  Wile 
Jolas  la  Deed.— Where  a  wife  joins  in  a  deed  of  trust 
and  there  are  prior  and  subsequent  liens  on  the 
land,  the  wife  has  no  contingent  right  of  dower 
except  in  the  surplus  after  the  trust  lien  is  paid  in 
folL  and  a  decree  ought  to  provide  that  the  land 
should  be  sold  clear  of  the  wife's  contingent  right 
of  dower,  if  it  appear  at  the  sale  that  it  is  necessary 
to  pay  the  full  amonnt  of  the  trust  lien,  otherwise 
it  should  be  sold  subject  to  the  dower.  Barbour  v. 
Tompkins.  81  W.  Va.  410, 7  S.  B.  Rep.  1. 

Omtar's  Right  to  Sale  Unaffected  by  Injury  to  Prop- 
erty.—where  the  grantors  in  a  deed  of  trust  in- 
jured the  trust  property  by  the  removal  of  buildings 
situated  thereon.  It  was  held  that  they  did  not 
thereby  forfeit  their  right  to  have  the  property 
sold  upon  a  credit  provided  for  In  the  deed  of  trust 
Patch  V.  Morrisett  2  Va.  Dec  127. 

».— Where  a  suit  Is  brought  to  en- 


force a  deed  of  trust  the  court  may  give  a  personal 
decree  against  those  liable  therefor,  fo;:  any  bal- 
ance left  unsatisfied  by  the  sale  of  a  trust  subject 
Whitlock  V.  Gordon,  1  Va.  Dec.  288;  Watklns  v.  Du- 
puy,  87  Va.  87, 12  S.  E.  Rep.  294. 

7.  CONDUCT  AND  VALIDITY  OF  SALE. 

Tmstae  Most  Be  Preaent  at  Sale  and  Conduct  It  In 
Person.— A  trustee  in  a  deed  of  trust  where  re- 
quired to  sell  thereunder,  must  be  personally  pres- 
ent at  the  time  and  place  of  sale,  and  supervise  the 
same,  and  cannot  delegate  his  powers  to  a  stranger, 
even  with  the  consent  of  the  grantor  and  the  eettui 
que  trust,  unless  authorized  so  to  do  by  the  deed  of 
trust  Smith  v.  Lowther,  86  W.  Va.  300. 13  S.  B.  Rep. 
099;  Morriss  v.  Va.  State  Ins.  Co.,  90  Va.  370.  18  S.  E. 
Rep.  848:  Harvey  v.  Steptoe,  17  Gratt  289. 

Sale  by  Substituted  Trustee.— But  a  sale  of  land 
under  a  prior  trust  deed  by  a  substituted  trustee  to 
whom  the  purchase  money  is  paid  by  the  purchaser, 
and  who  has  received  a  conveyance  from  the  for- 
mer, is  valid,  and  is  unaffected  by  the  decree 
in  the  suit  to  enforce  a  subsequent  judgment 
Hen.  in  which  suit  it  is  alleged  that  the  deed 
of  trust  is  fraudulent  and  void,  where  neither  the 
trustee  nor  the  purchaser  is  a  party  to  the  suit 
Plsher  V.  Dickenson,  84  Va.  818,  4  S.  E.  Rep.  787. 

Effect  of  Illness  or  Death  of  Debtor  at  Time  off  Sale.— 
The  fact  that  the  debtor  was  ill  at  the  time  of  the 
sale  and  died  very  soon  thereafter  is  no  ground  to 
set  aside  a  sale  made  under  a  deed  of  trust,  which 
Is  otherwise  valid.  And  a  court  of  equity  will  In  no 
case  set  aside  a  sale  simply  because  made  sub- 
sequent to  the  death  of  the  grantor.  Bowles  v. 
Brauer,  89  Va  486, 16  S.  E.  Rep.  886;  Spencer  v.  Lee, 
19  W.  Va.  179. 

Sale  under  Defective  Deed.— Where  a  deed  of  trust 
is  Invalid  because  defectively  acknowledged,  a  sale 
made  by  the  trustee  is  a  mere  nullity,  and  the  deed 
given  to  the  purchaser  in  pursuance  of  the  sale  con- 
veys no  title.  Schmertz  v.  Hammond,  47  W.  Va. 
584.  85  S.  E.  Rep.  946. 

Trustee  as  Purchaser.-it  Is  a  well-setUed  principle 
of  equity  that  a  purchase  of  the  trust  property  by 
the  trustee  is  fraudulent,  and  no  matter  how  pure 
the  trustee's  motive,  or  how  fair  the  sale,  it  will  be 
set  aKide  when  attacked.  Smith  v.  Miller,  98  Va. 
541.  87  S.  E.  Rep.  10;  Harrison  v.  Manaon.  95  Va.  S93, 
29  S.  £.  Rep.  420:  Tennant  v.  Dunlop.  97  Va.  241,  88  S. 
E.  Rep.  620:  Carter  v.  Harris.  4  Rand.  199;  Howery 
V.  Helms.  20  Gratt  1 :  Bailey  v.  Robinsons,  1  Gratt  4; 
Buckles  V.  Lafferty.  2  Rob.  292;  Washington,  etc... 
R.  Co.  V.  Alexandria,  etc.,  R.  Co..  19  Gratt  892.  See 
ante,  "  Duties  of  Trustees." 

Purchase  by  Trustee  for  Creditors.— Where  a  trustee 
sells  land  and  bids  it  in  for  the  creditor,  but  no 
conveyance  or  memorandum  in  writing  of  the  pur- 
chase Is  made,  nor  possession  taken,  but  the  pos- 
session remains  in  the  former  owner,  under  an 
agreement  as  it  is  said,  with  the  trustee,  who  Is  the 
agent  of  the  grantor,  that  the  said  owner  shall  take 
it  at  the  bid,  the  purchase  Is  invalid,  and  the  cred- 
itor will  not  be  charged  with  the  land  at  the  price  at 
which  it  was  bid  in.  William  &  Mary  College  v. 
Powell.  12  Gratt  372:  Hope  v.  Salt  Co.,  25  W.  Va.  789. 

Sale  by  the  Grantor  after  Making  Deed  of  Trust. - 
A  purchase  by  one  of  the  trustees  from  the  grantor 
in  the  deed  of  trust  and  others  supposed  to  be  joint 
owners  with  him,  of  a  part  of  the  trust  property, 
which  the  trustees  had  no  authority'  to  sell,  was  in- 
valid, and  the  conveyance  was  held  wholly  nugatory. 
Mundy  V.  Vawter.'S  Gratt  518. 

Postponed  Sale— Loss  of  Part  of  the  Trust  Property.— 
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I^and  and  slaves  were  conveyed  to  trustees,  in  trust 
to  secure  a  debt,  the  slaves  to  be  sold  first,  and  if 
tbe  amount  tbus  raised  was  not  sufficient  to  dls- 
cbarffe  tbe  debt,  tben,  tbe  land  was  to  be  sold.  Tbe 
sale  was  postponed  by  tbe  trustees  at  tbe  request 
of  tbe  debtor,  and  tbe  slaves  were  emancipated  as  ! 
a  result  of  tbe  war.  It  was  held,  tbat  as  the  debtor 
bad  requested  the  postponement  of  tbe  sale,  the  loss 
of  the  slaves  fell  upon  him.  and  tbe  trustee  could 
proceed  at  once  to  sell  tbe  land.  Thurmond  v. 
Woods,  27  GratL  727. 

Undivided  InterMt— Inadequate  Price.— In  James  v 
Glbbs.  1  P.  &H.  277,  it  was  held,  that  it  was  improper 
for  a  trustee  to  sell  under  a  deed  of  trust,  for  a  very 
inadequate  price,  an  undivided  Interest  in  real 
estate,  on  the  day  after  a  decree  in  a  suit  for  parti- 
tion had  been  rendered  for  a  sale  of  the  whole  sub- 
ject, by  which  tbe  grantee's  interest  was  precisely 
ascertained. 

Sale  Invalid-Liability  of  the  Representatlvea  of  the 
Trustee.— A  sale  under  a  trust  deed  was  declared  in- 
valid long  after  it  was  made,  and  tbe  trustee's  rep- 
resentatives were  adjudged  to  pay  into  court  tbe 
value  of  tbe  land  when  sold,  with  interest  Tbe 
debt  was  then  paid  from  tbe  trustee's  estate;  but 
the  amount  paid  was  less  than  the  value  of  the  land, 
with  interest.  It  was  held  tbat  the  trustee's  repre- 
sentatives must  pay  into  court  tbe  difiference  for 
the  benefit  of  the  debtor's  estate.  Mosby  v.  John- 
son. 86  Va.  429.  10  S.  E.  Rep.  425. 

When  Sale  Is  Invalid.— Where  a  bill  in  equity, 
charering-  that  the  creditors  secured  by  a  deed  of 
trust  knew  of  a  prior  trust  attacbinsr  to  the  prop- 
erty, is  taken  for  confessed  it  is  error  to  decree  a 
sale  of  the  land  for  payment  of  their  debts.  Smith 
V.  Flint,  6  Gratt.  40. 

And  when  a  suit  is  brouffbt  by  a  J udarment  cred- 
itor to  enforce  bis  lien  on  land,  and  tbat  of  other 
lienors  under  f  7,  ch.  139,  Code,  and  tbe  creditor  and 
trustee  under  a  deed  of  trust  are  formal  parties, 
pendinisr  this  suit,  a  sale  cannot  be  made  under  tbe 
deed  of  trust  Parsons  v.  Snider,  42  W.  Va.  617,  26  S. 
E.  Rep.  2«> 

Setting  Aside  Invalid  Sale.— To  set  aside  a  sale  for 
Inadequacy  of  price,  irresrularity  in  or  want  of  suffi- 
cient notice  of  sale,  or  because  of  incumbrances 
over  the  land  at  tbe  time  of  sale,  a  party  must  pro- 
ceed without  unreasonable  delay.  Fowler  v.  Lewis, 
36  W.  Va.  112,  14  S.  E.  Rep.  447  ;  Fontaine  v.  Fitzbuffb, 
86  W.  Va.  112,  14  S.  E.  Rep.  447. 

Where  a  sale  was  made  under  a  deed  of  trust,  and 
the  firrantee  under  tbe  deed  from  tbe  trustee,  bad 
sold  the  land  to  an  innocent  purchaser  for  value,  it 
was  held  tbat  the  sale  would  not  be  set  aside  on  the 
irround  tbat  tbe  price  for  which  it  was  sold  was  in- 
adequate. Dryden  v.  Stephens,  19  W.  Va.  1 :  Spen^ 
cer  V.  Lee,  19  W.  Va.  179. 

Void  Sale— Reconveyance  and  Resale.— A  sale  of  land 
made  by  a  trustee  under  a  deed  of  trust  did  not 
comply  with  all  of  tbe  provisions  of  the  trust  deed, 
so  tbe  purchaser  reconveyed  tbe  land  to  the  trustee, 
who  proceeded  to  make  a  second  sale  in  accordance 
with  tbe  deed  of  trust  The  party  who  purchased 
the  land  at  the  first  sale  became  tbe  purchaser  at 
the  second  sale.  It  was  held  tbat  the  second  sale, 
complyinsr  with  all  the  requirements  of  the  deed  of 
trust  was  valid,  whether  tbe  first  was  void  or  not 
Fulton  V.  Johnson.  24  W.  Va.  95. 

Acquiescence  by  Person  Other  Than  Trustee  Works 
No  Estoppel  —One  of  three  administrators  of  a  cred- 
itor in  tbe  trust  deed,  beinfir  present  when  tbe  sale 
was  made  under  tbe  deed  of  trust,  and  not  object- 


ing to  tbe  sale,  even  if  bis  conduct  was  fraudalent, 
is  no  defence  to  an  action  at  law  brought  by  tbe 
creditors  to  recover  tbe  trust  property,  as  tbe  title 
to  tbe  property  not  being-  in  the  administrators,  but 
in  the  trustees  in  tbe  deed,  tbe  act  of  tbe  adminis- 
trator could  not  divest  tbe  title  of  the  trustees. 
Nichols  V.  Campbell,  10  Gratt  560. 

a  INJUNCTION  TO  SALE. 

a.  When  Injunction  Wiu*  Lib. 

Usurious  Deed  of  Trust  -  Where  a  deed  of  trust  Is 
firiven  to  secure  a  usurious  contract,  a  court  of 
equity  will  enjoin  a  sale  under  the  deed  of  trust  at 
tbe  instance  of  the  debtor,  until  tbe  amount  of  the 
usurious  interest  is  ascertained  and  a  proper  deduc- 
tion made  from  tbe  debt  therefor.  Cabaness  ▼. 
Matthews,  2  Gratt  825:  Watterson  v.  Miller.  42  W- 
Va.  108,  24  S,  E.  Rep.  678:  Edmunds  v.  Bruce.  88  Va. 
1007.  14  S.  E.  Rep.  840:  Meem  v.  Dulaney.  88  Va.  874.  14 
S.  E.  Rep.  888.  For  a  full  discussion,  see  mono- 
graphic fwt«  on  "Usury"  appended  to  CofiFman  ▼. 
Miller,  26  Oratt  608. 

But  in  case  of  a  pure  bill  of  injunction  to  restrain 
a  trustee  from  selling  land  under  a  deed  of  trust  to 
secure  a  debt,  on  the  irround  of  usury,  where  it 
appears  that  there  is  no  usury  in  tbe  debt  tbe 
injunction  should  be  dissolved  and  tbe  bill  dismissed 
BO  that  tbe  creditor  may  enforce  bis  right  under 
the  trust,  no  other  creditors  beinff  interested  in  tbe 
case.  Watterson  v.  Miller,  42  W.  Va.  108.  24  S.  E. 
Rep.  S78. 

Unsettled  Condition  of  Title.— Where  a  vendee  of 
land  obtains  an  injunction  to  stay  tbe  sale  thereof 
under  a  deed  of  trust  securing  a  residue  of  unpaid 
purchase  money  thereon,  and  at  the  date  of  tbe 
deed  therefor  to  the  vendee  tbe  vendor's  title  to  a 
portion  of  the  land  is  defective,  and  tbe  vendor 
after  the  injunction  is  granted  procures  a  deed  of 
release  from  a  third  party  for  such  portion,  an 
order  granting  the  injunction  is  proper  until  tbe 
title  is  settled,  but  the  procuring*  and  having 
recorded  a  deed  of  release  by  tbe  vendor  is  a  sufQ- 
cient  settlement  of  the  title  to  allow  the  vendor  to 
proceed  to  collect  the  unpaid  purcba.se  money  by  a 
sale  of  tbe  land,  and  an  order  dissolving  tbe  injunc- 
tion after  such  release  is  right,  but  upon  further 
proceedings  in  the  court  below  tbe  vendee  ouffbt  to 
recover  bis  costs  there.  Lovell  v.  Chilton.  2  W.  Va. 
410:  Richardson  v.  Donehoo,  16  W.  Va.  687:  Lallance 
V.  Fisher.  29  W.  Va.  512.  2  S.  E.  Rep.  775. 

Where  land  is  sold  with  general  warranty,  and  a 
deed  of  trust  given  on  tbe  land  itself,  to  secure  the 
payment  of  tbe  purchase  money,  if  an  adverse 
claim  to  the  land  is  afterwards  discovered,  a  court 
of  equity  will  enjoin  tbe  sale,  under  the  trust  deed, 
until  such  adverse  claim  is  regularly  decided.  Gay 
V.  Hancock,  1  Rand.  72. 

A  court  of  equity  should  enjoin  a  sale  by  trustees, 
where  tbe  title  to  the  property  is  disputed,  and  full 
value  could  not  probably  be  bad  for  it,  even  if  tbat 
fact  was  known  to  all  the  parties  to  tbe  deed  when 
executed.  Lane  v.  Tidball,  Gilmer  130:  Miller  v. 
Argyle,  5  Leisrh  460. 

An  injunction  granted  to  a  sale  under  a  deed  of 
trust  because  of  doubt  existing*  as  to  the  amount 
due,  may  be  dissolved  and  the  bill  dismissed  where 
all  doubt  is  cleared  up:  or  tbe  court  may  retain  tbe 
cause,  and  have  the  sale  made  by  tbe  trustee  under 
its  directions.    Michie  v.  Jeffries,  21  Gratt  384. 

Injunction  to  a  Sale  of  Part  of  Property.— Equity 
will  enjoin  the  sale  of  a  portion  of  tbe  property 
wbere  such  sale  would  render  tbe  residue  of  tbe 
property  valueless,  and  the  circumstances  require 
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that  the  property  staoald  be  sold  as  an  entirety. 
Ancbor  Stove  Works  v.  Gray.  9  W.  Va.  489. 

Coart  Ma>  Stay  Proceeding*  lo  One  of-  Two  Sulta 
and  Cenae  Them  to  Be  Consolidated.— A  creditor  hav- 
ing two  distinct  liens  on  two  subjects,  as  a  deed  of 
tmstand  Jndffment  for  the  same  debt,  bat  binding 
different  properties,  may  proceed  upon  both  at  the 
same  time,  althoaffh  he  is  entitled  to  bnt  one  satis- 
faction. Under  some  circumstances,  however,  as 
where  several  creditors'  bills  are  filed  to  subject  the 
same  property,  a  court  of  equity  may  stay  proceed- 
ings in  one  or  more  suits  and  require  them  to  be 
beard  with  another  having  priority  in  time  and  riffht 
Miller  v.  Byers.  99  Va.  163,  87  S.  E.  Rep.  782. 

Agreement  to  Extend  Time— injunction  to  Sale.— 
Where  an  injunction  Is  obtained  upon  a  bill  alleff- 
ing  a  parol  contract  for  the  extension  of  time  for 
the  collection  of  a  debt  secured  by  a  deed  of  trust, 
and  the  proof  does  not.  in  the  opinion  of  the  court, 
establish  such  a  contract  as  would  be  si>eciflcally 
enforced  by  a  court  of  equity,  it  will  not  be  held, 
that  the  circuit  court  erred  in  ref usluff  to  direct  an 
i.s.sue  to  be  tried  by  a  jury  to  ascertain  whether  such 
contract  was  in  fact  made.  Craiff  v.  McCuUoch.  20 
W.  Va.  148. 

b.  Whbn  Injunction  Will  Not  Litc. 

When  There  ka  Complete  Remedy  at  Law.— The 
trustee  as  ce§tui  que  trutt  cannot  go  into  a  court  of 
equity  to  enjoin  a  sale  of  trust  property  w^here 
there  is  a  complete  and  adequate  remedy  at  law. 
Knhn  V.  Mack,  4  \V.  Va.  186.  See  also.  Bowyer  v. 
Crcigh.  3  Rand.  25 :  Sheppards  v.  Turpin,  8  Uratt 
373 :  Pranks  v.  Cravens,  6  W.  Va.  185. 

Acd  where,  in  a  suit  to  restrain  a  sale  under  a 
deed  of  trust  given  to  secure  purchase  money,  the 
plaintiff  claimed  a  credit  for  damages  for  cutting 
timber  upon  the  land,  it  was  held  that  the  cutting 
was  a  mere  trespass,  the  subject  of  an  action  at 
law.  and  that  the  fact  that  the  vendor  was  insolvent 
was  not  sufficient  to  give  equity  jurisdiction  of  the 
case.    Cleaver  v.  Matthews,  83  Va.  801.  3  S.  E.  Rep. 

m. 

Exieteace  of  a  Small  Lien  No  Qr6und  to  Enjoin  Sale. 

-The  existence  of  a  lien  for  a  small  paving  tax.  is 
not  sQCh  a  cloud  upon  the  title  as  to  warrant  an  in- 
junction to  a  sale  under  a  deed  of  trust  given  to 
secnre  the  purchase  money  of  the  land,  as  the 
trustee  can  be  compelled  to  pay  the  tax  out  of  the 
purchase  money.    Patch  v.  Morrisett,  2  Va.  Dec.  127. 

And  a  sale  will  not  be  enjoined  because  upon  a 
part  of  the  same  contract  though  not  upon  the 
same  land  conveyed  by  the  deeds,  a  family  burying 
(rround  was  reserved  by  a  previous  grantee,  there 
being  sufficient  land  remaining  in  the  seller  (bene- 
ficiary in  the  trust  deed)  to  afford  ingress  to  the 
burying  ground  and  egress  therefrom  without 
touching  the  land  conveyed  by  a  deed  of  trust. 
Patch  V.  Morrisett.  2  Va.  Dec.  127. 

Advertlaement  of  Whole  Property  Where  Only  Part 
to  Be  Sold.— And  a  sale  of  property  under  a  deed  of 
trust  will  not  be  enjoined  because  the  trustee  has 
advertised  to  sell  all  the  property,  consisting  of 
•teveral  lots,  while  the  law  authorizing  the  sale  of 
only  so  much  as  is  necessary  to  satisfy  the  debts 
secured,  the  presumption  being  that  the  making 
the  sale  the  law  will  be  followed.  Moore  v.  Barks- 
dale,  2  Va.  Dec.  4 1& 

Stlpolatlon  Hastenlni:  Payment  No  Oronnd  for  In. 
Imction.— In  Mayo  v.  Judah.  5  Munf.  495,  it  was  held 
that  a  stipulation  in  a  bond  or  deed  of  trust  that 
upon  the  debtor's  failing  at  any  time  to  pay  the  an- 
nual interest  the  principal  sum  should  be  consid- 


ered due.  was  in  the  nature  of  a  penalty  against 
which  it  was  the  province  of  a  court  of  equity  to  re- 
lieve. And  in  such  case,  the  paymert  or  tender  of 
the  interest  at  any  time  before  the  sale  under  the 
deed  of  trust  authorized  a  debtor  to  call  upon  a 
court  of  equity  to  prevent  the  sale.  But  this  case  is 
no  longer  law,  and  it  is  now  held  that  the  time  of 
payment  of  the  principal  of  a  debt  may  be  lawfully 
hastened  for  a  failure  to  pay  installments  of  in- 
terest as  they  mature.  Nickels  v.  People's,  etc., 
Ass'n.  93  Va.  880.  25  S.  £.  Rep.  8. 

Scarcity  of  Money  No  Ground. —An  injunction  will 
not  lie  to  prevent  a  sale  on  the  ground  that  money 
is  scarce,  and  that,  in  consequence  of  the  large  cash 
payment  required,  a  sale  at  that  time  will  result  in 
great  if  not  Irreparable  injury  to  the  owner  of  the 
property.  Nor  will  an  injunction  lie  because  the 
deed  provides  for  a  sale  for  cash  and  at  the  time  of 
the  sale  a  great  financial  depression  exists.  Muller 
V.  Bayly,  21  Gratt.  521 ;  Muller  v.  Stone,  84  Va.  834,  6 
S.  E.  Rep.  228:  Caperton  v.  Landcraft,  3  W.  Va.  MO; 
Morgan  v.  Otey.  21  Gratt.  619. 

Failure  to  Give  Grantor  Notice  of  Sale  No  Ground  to 
Enjoin.— A  failure  to  give  notice  of  the  sale  to  the 
grantor  is  no  ground  for  an  injunction  unless  the 
grantor  resides  in  the  county.  Walker  v.  Boggess. 
41  W.  Va.  588.  23  S.  E.  Rep.  650. 

Personal  Property.— Equity  will  not  enjoin  a  sale 
under  a  deed  of  trust  conveying  personal  property, 
but  will  leave  the  parties  to  their  remedy  at  law. 
Poage  V.  Bell,  3  Rand.  580. 

Collateral  Claim  No  Ground  for  Injunction.— An  in- 
junction will  not  lie  to  prevent  the  sale  by  a  trustee 
of  a  tract  of  land  conveyed  by  a  deed  of  trust,  where 
the  title  to  the  land  offered  for  sale  and  the  debt 
for  which  It  is  about  to  be  sold  are  both  undisputed, 
merely  because  the  debtor  claims  that  he  is  entitled 
to  a  conveyance  from  the  creditor  of  an  adjoining 
parcel  of  land.  To  entitle  him  to  an  injunction,  in 
such  case,  he  must  further  allege  that  the  land 
offered  for  sale  will  not  bring  a  fair  price  unless 
sold  in  connection  with  the  adjoining  parcel,  and 
also,  that  he  is  unable  to  pay  the  debt  Shonk  v. 
Knight.  12  W.  Va.  6fl7:  George  v.  Cooi)er.  16  W.  Va. 
666;  Lallance  v.  Fisher,  29  W.  Va.  612.  2  S.  E.  Rep. 
775. 

Assiflfnment  for  Benefit  of  Creditors.— Where  the 
grantor  conveys  all  of  his  property  to  a  trustee  for 
the  benefit  of  his  creditors  with  power  to  sell  the 
same  immediately,  he  will  not  be  permitted  to  en- 
join such  sale  merely  because  the  amount  of  his 
debts,  their  priori ties.« and  the  persons  to  whom 
they  are  due  and  owing  have  not  been  ascertained, 
the  amount  to  be  ralHcd  by  such  sale  is  uncertain, 
and  the  legal  title  is  outstanding  in  trustees  in 
prior  deeds  of  trust.  Sandusky  v.  Paris.  49  W.  Va, 
160.  88  S.  E.  Rep.  663. 

Injunction  Does  Not  Lie  to  Sale  Where  Time  Has 
Been  Extended  to  One  of  Several  Debtors.— In  Legrand 
V.  Rlxey,  83  Va.  862, 3  S.  E.  Rep.  864,  in  order  to  prevent 
a  sale  under  a  deed  of  trust  the  husband  of  one  of 
two  obligors  and  his  wife  assigned  their  interest  in 
a  judgment  to  the  obligee,  agreeing  that  in  con- 
sideration of  an  extension  of  time  the  husband 
should  at  stated  times  make  payments:  and  if  these 
were  not  made  that  there  should  be  a  sale  under 
the  deed  of  trust  Upon  the  failure  of  the  husband 
to  make  these  payments  the  trustee  advertised  a 
sale  which  was  enjoined  by  the  other  obligor  and 
the  husband.  It  was  held  that  the  agreement  did 
not  release  the  other  principal  debtor,  nor  postpone 
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the  liability  of  her  Interest  to  be  sold  UDder  the 
deed  of  trust,  and  the  injunction  was  dissolved. 

Want  of  Conslderatloa  No  Qround  for  Injunction 
after  A«»lffnniMit— The  obllffee  In  a  bond  secured  by 
a  deed  of  trust,  makes  a  deed  transferrin ff  the  bond 
and  deed  of  trust  for  the  benefit  of  his  creditors. 
Afterwards,  at  the  request  of  the  obllffor,  the  obli* 
firee  slg-ns  a  receipt  statlnir  that  on  the  day  of  the 
date  thereof  he  received  the  amount  of  the  bond. 
The  bond  was  in  fact  executed  without  considera- 
tion, and  the  receipt  was  In  fact  fflven  without  any 
payment  The  creditors  for  whose  benefit  the  bond 
was  assifirned  had  no  notice  of  its  beln?  without  con- 
slderatlon  until  after  the  asslfirnment ;  but  the  obli- 
gor knew  of  the  asslsument  when  he  took  the 
receipt.  In  a  suit  between  the  obllffot  and  those 
claiming-  under  the  assifirnment,  an  injunction 
awarded  to  restrain  the  sale  of  the  property  con- 
veyed to  secure  the  bond  was  dissolved,  and  the 
court  of  appeals  affirmed  the  order  of  dissolution. 
Terrell  v.  Imboden,  10  Leiirh  S21. 

Allegations  of  Injunction  BUI  In  Conflict  with  Record. 
—When  the  allegations  in  a  bill  to  enjoin  a  sale 
under  a  deed  of  trust  are  In^onflict  with  the  record 
In  the  case,  the  bill  will  be  dismissed.  Wilton  v. 
Peerce,5W.  Va.487. 

Inadequacy  of  Price  No  Qround  fc>r  Injunction.— A 
court  win  not  enjoin  a  conveyance  by  a  trustee  of 
lots  sold  by  him  under  a  deed  of  trust  on  the  ground 
of  Inadequacy  of  the  price  bid  and  because  the  lots 
were  offered  together  in  bulk,  where  no  fraud  is 
shown,  and  it  does  not  appear  that  the  sale  was  not 
open  and  fair,  and  made  in  accordance  with  the 
trust  dec^d,  nor  that  any  one  else  would  have  bid 
more  had  the  lots  been  offered  separately.  Old 
Dominion  Investment  Ck).  v.  Moomaw,  2  Va.  Dec.  419. 

c.  Pbooedubb  and  DlSSOIiUnON. 

Parties.— Where  a  bill  Is  brought  by  an  adminis- 
trator to  enjoin  a  sale  on  the  ground  that  the  Indebt- 
edness was  paid  by  the  intestate  in  his  lifetime,  the 
heirs,  beiuff  the  owners  of  the  real  estate  and  di- 
rectly interested  in  the  result  of  the  controversy, 
are  necessary  parties.  Stewart  v.  Jackson,  8  W. 
Va.  29. 

Power  of  Court  Pending  Injunction.— Where  a  trus- 
tee, enjoined  from  selling-  trust  property,  is  after- 
wards made  party  to  another  chancery  suit 
Involving  the  same  property,  which  causes  are  heard 
together  and  are  referred  to  a  commissioner  to 
ascertain  and  report  the  value  of  the  property,  and 
the  debts  for  which  it  is  liable,  and  the  Interest  of 
the  persons  claiming-  said  property,  it  is  not  error 
to  decree  a  sale  of  the  perishable  property,  or  to 
appoint  receivers  to  preserve  and  rent  out  the  trust 
property,  nor  Is  it  error  to  dissolve  the  injunction, 
as  the  court  has  acquired  jurisdiction  over  both 
trustee  and  trust  property,  and  he  was  powerless  to 
exercise  his  functions  as  trustee  without  an  express 
order  to  proceed,  and  there  was  no  such  order  in 
these  causes.  Maddux  v.  Trlplett.  89  Va.  318, 15  S. 
E.  Rep.  897. 

Injunction  No  Bar  to  Action  at  Law  by  Trustees.— An 
Injunction  to  inhibit  the  sale  of  property  by  trus- 
tees, is  not  a  bar  to  their  briuffiuff  an  action  at  law 
to  recover  the  trust  property:  and  even  if  they  are 
iruilty  of  contempt,  that  is  to  be  redressed  by  the 
court  of  chancery,  acting  upon  the  parties,  and  will 
not  prevent  the  maintenance  of  the  action  at  law. 
In  such  case  the  pendency  of  the  injunction  will 
not  mi  tiff  ate  the  damasres  which  the  plaintiffs  are 
entitled  to  recover.  Nichols  v.  Campbell,  10  Gratt 
660. 


When  Injunction  Should  Be  DIasolved.— Where  the 

allegations  of  the  bill  upon  which  an  injunction  is 
obtained,  restralningr  a  sale  of  real  estate  under  a 
deed  of  trust,  are  fully  denied  by  the  defendant's 
answer,  and  are  not  supported  by  evidence  upon  the 
hearing-,  the  injunction  should  be  dissolved.  Ar- 
buckle  V.  McClanahan,  6  W.  Va.  101.  But  where  it  is 
necessary  to  ascertain  the  amount  due  from  the 
debtor  and  for  which  the  sale  should  be  made,  it  is 
regarded  as  premature  to  dissolve  an  Injunction  re- 
straining a  sale,  although  theg-rounds  upon  which  it 
was  granted  are  not  maintained,  and  the  Injunction 
should  be  retained  until  such  amount  Is  ascertained. 
White  V.  Mechanics',  etc.,  Assoc,  28  QratL  288. 

Retention  of  Cause  upon  DUsolutlon  of  Injunction. — 
If  a  court  of  equity  dissolves  an  Injunction  granted 
to  restrain  a  trustee  from  selling:  property.  It  can- 
not retain  the  cause  for  the  purpose  of  ordering:  a 
sale  under  its  own  supervision.  Hyre  v.  Hoover.  S 
W.  Va.  11.  See  also,  Richardson  v.  Donehoo.  16  "W. 
Va.  687;  Mlchie  v.  Jeffries,  21  Gratt.  884. 

And  where  on  a  bill  to  enjoin  a  sale  of  land  by  the 
trustee,  the  answer  denies  all  the  g-rounds  of  equity 
stated  in  the  bill,  and  there  is  no  srround  to  sustain 
them,  the  court  may  dissolve  the  injunction  and 
dismiss  the  bill;  or  it  may  dissolve  the  injunction 
and  have  the  sale  made,  and  the  proceeds  distrib* 
uted  under  its  direction.  But  if  the  trustee  bad 
been  declared  a  bankrupt  it  is  especially  proper  for 
the  court  to  retain  the  cause,  and  have  the  trust  ad- 
ministered under  its  directions,  and  to  require  the 
trustee  to  give  security  for  the  faithful  performance 
of  his  duties.    Hoffan  v.  Duke,  20  Gratt  244. 

And  where  an  Injunction  has  been  awarded  to 
stay  a  sale  until  certain  accounts  have  been  settled, 
the  court  may  proceed  to  full  relief  and  render  a 
person^  decree  for  the  balance  due  from  the  debtor,, 
beyond  the  sum  realized  by  the  sale  under  the  deed 
of  trust  Beecher  v.  Lewis,  84  Va  680,  6  S.  £.  Rep. 
867. 

Power  of  Court— Where  a  debtor  who  has  given  a 
deed  of  trust,  enjoined  the  sale  of  the  property,  and 
pending  the  suit  the  trustee  dies,  the  chancellor, 
upon  dismissing  the  bill,  may  direct  the  property  to 
be  sold  by  his  marshal.  Pate  v.  McClnre.  4  Band. 
164. 

9.  DISPOSITION  OP  PROCEEDS  OP  SALE.— 
Where  a  deed  of  trust  Is  made  to  secure  the  pay- 
ment of  a  just  debt  the  property  conveyed  is  first 
liable  to  pay  the  debt,  and  if  any  surplus  remains 
after  paying:  the  debt  and  executing-  the  trust  that 
surplus  is  a  fund  to  which  the  creditors  of  the 
srrantor  have  a  rlsrht  to  resort,  but  it  cannot  be 
reached  by  execution  before  a  sale  under  the  deed., 
because  it  is  an  equitable  and  contingent  interest. 
Claytor  v.  Anthony,  6  Rand.  286. 

In  laeffe  v.  Bossieux,  16  Gratt  83,  it  was  held  that 
where  the  wife  of  the  grantor  joined  in  a  deed  of 
trust  to  secure  a  building-  fund  company,  the  prop- 
erty should  be  sold  out  and  oat  and  first  applied  to 
the  payment  of  the  debt  due  the  company.  But 
where  she  had  a  contingent  dower  interest  In  the 
equity  of  redemption,  and  was  a  party  to  the  suit 
and  therefore  bound  by  a  decree  in  the  cause,  the 
court  should  make  a  proper  provision  to  compen- 
sate the  interest  out  of  the  surplus  proceeds  of  sale, 
if  any,  before  any  part  of  it  was  paid  over  to  the  as- 
sig-nee  of  the  building-  contract 

If  one  co-parcener  purchases  the  tract  received 
by  another  In  partition,  and  contemporaneously 
with  the  deed  to  him  g-lves  a  deed  of  trust  thereon 
and  on  his  original  tract  received  In  such  partition. 
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to  secure  the  purchase  price,  aud  also  to  secure 
other  debts,  upon  a  sale  thereafter  by  the  trustee 
where  it  appears  that  the  tracts  were  ofifered  sepa- 
rately and  then  as  a  whole,  and  the  latter  offer  was 
accepted,  the  price  obtained  should  be  apportioned 
between  the  two  tracts  in  the  same  proportion  that 
tbe  prices  bore  to  each  other  when  offered  sepa- 
rately, and  the  value  of  the  tract  so  purchased 
should  be  first  applied  to  the  payment  of  the  pur- 
chase price  thereof.  It  is  error  to  divide  the  fund 
equally  merely  because  the  tracts  are  supposed  to 
have  been  of  equal  value  in  the  first  instance. 
Crockett  v.  Woods.  97  Va.  891.  84  S.  £.  Rep.  90. 

Creditor  Seeking  to  Attrch  Does  Not  Portelt  Right 
under  Deed.— Where  a  creditor,  secured  by  a  deed  of 
trust  with  others,  sues  out  a  forei^rn  attachment 
acraiust  his  debtor,  and  seeks  to  subject  the  prop- 
erty conveyed  in  the  deed  to  the  payment  of  his 
debt,  in  preference  to  the  other  creditors,  and  fails 
in  the  attachment  proceedings,  this  does  not  pre- 
clude him  from  his  right  to  claim  under  the  ^eed 
his  ratable  proportion  of  the  trust  fund.  Clark  v. 
Ward,  12  Gratt  440, 

Preferred  Creditors— Constmctlon.— A  deed  of  trust 
was  made  to  secure  certain  creditors,  for  some  of 
whose  .debts  sureties  were  bound.  The  deed 
directed  trustees  so  to  dispose  of  the  trust  property 
that  no  surety  in  the  said  debts  should  suffer  or  be 
injured  on  account  thereof.  It  was  held,  under 
these  provisions  of  the  trust  deed,  that  the  debts 
for  which  sureties  were  bound  were  preferred 
debts,  and  to  be  first  satisfied.    Miller  v.  Holcombe, 

9  Gratt.  065. 

10.  LIMITATION  TO  RIGHT  TO  ENFORCE. 

3t«tiite  of  Unltatloiis  Does  Not  Operate  Directly  but 
Only  by  Analogy.— The  rifirht  to  enforce  the  lien  of  a 
deed  of  trust  ag^ainst  the  trust  property  being  an 
equitable  and  not  a  leffal  remedy,  the  statute  of 
limitations  has  no  direct  operation  on  such  right: 
bni  the  general  rule  adopted  by  conrts  of  equity  as 

10  the  limit  for  the  enforcement  of  such  lien  is  by 
analogy  to  the  right  of  entry  at  law,  under  the  old 
statute  of  limitations— 81  Jac.  1,  ch.  16— that  twenty 
years*  possession  by  the  grantor,  after  default  of 
payment  of  the  trust  debt  by  the  terms  of  the  deed, 
without  any  acknowledgment  or  recognition  of  a 
snbsisting  lien,  is  a  bar,  unless  the  beneficiary  is 
within  some  of  the  exceptions  made  for  disabilities. 
Ross  V.  Norvell,  1  Wash.  14;  Pitzer  v.  Bums,  7  W. 
Va.  63:  Camden  v.  Alkire,  84  W.  Va.  674. 

In  some  of  the  states  in  which  the  limitation  of 
the  right  of  entry  on  lands  has  been  fixed  at  a 
period  longer  or  shorter  than  twenty  years,  courts 
of  equity  in  those  states,  following  the  analogy  of 
those  statutes,  have  made  the  time  within  which 
the  lien  of  a  deed  of  trust  or  mortgage  will  be 
enforced  the  same.  But  in  Virginia  and  West  Vir- 
ginia this  rule  is  not  followed,  and  the  period  of 
twenty  years  has  been  adhered  to,  notwithstanding 
the  time  fixed  by  our  statutes  for  the  entry  on  land 
has  been  made  less  than  twenty  years.  Camden  v. 
Alkire,  24  W.  Va.  674:  Pitzer  v.  Bums,  7  W.  Va.  68; 
Roasv.  Norvell,  1  Wash.  14;  Paxtonv.  Rich,  85  Va. 
378.  7  S.  E.  Rep.  531. 

The  Poet  That  Debt  Is  B«rred  Does  Not  Extinguish 
Lien.— The  statute  of  limitations  to  a  suit  to  enforce 
a  debt  bars  the  remedy  but  does  not  extinguish  the 
debt;  and,  therefore,  if  the  debt  be  secured  by  a 
deed  of  trust,  though  the  action  for  its  recovery  be 
barred,  the  enforcement  of  the  lien  by  deed  of  trust 
is  not  aftected  by  any  lapse  of  time  short  of  a  period 
SQfflcient  to  raise  a  presumption  of  payment    Criss 


V.  Crlss,  28  W.  Va.  888;  Pitzer  v.  Burns,  7  W.  Va.  63; 
Smith  V.  Washington,  etc.,  R.  Co..  SS  Oratt  617: 
Paxton  V.  Rich,  85  Va.  878,  7  S.  E.  Rep.  531;  Bowie  v. 
Poor  School  Society  of  Westmoreland,  75  Va.  800; 
Tunstall  v.  Withers,  86  Va.  892,  US.  E.  Rep.  665; 
Hannav.  Wilson,  8  Gratt.  248;  Coles  v.  Withers,  33 
Gratt.  186;  Gibson  v.  Green.  88  Va.  524,  16  S.  E.  Rep. 
661. 

The  Pact  That  Lien  is  Barred  Does  Not  ExtlnguUb 
Debt.— And  in  equity  a  deed  of  trust  is  always  re- 
garded merely  as  a  security  for  the  debt  and  the 
debt  as  the  principal  thing  :  therefore,  so  long  as  a. 
recovery  at  law  on  the  bond  or  note  given  for  the 
debt  is  not  barred  by  the  statute  of  limitations,  the 
right  to  enforce  the  lien  of  the  trust  continues  and 
may  be  enforced.  Camden  v.  Alkire.  24  W.  Va.  674  ; 
Paxton  V.  Rich,  86  Va.  878.  7  S.  E.  Rep.  531. 

A  deed  of  trust  to  secure  a  debt  is  in  legal  effect  a 
mortgage  and  is  governed  by  the  same  legal  princi- 
ples as  to  the  rights  growing  out  of  it  In  regard  to 
the  lapse  of  time  as  well  as  in  many  other  respects. 
Camden  v.  Alkire,  24  W.  Va.  674 ;  Paxton  v.  Rich,  85 
Va.  378,  7  S.  E.  Rep.  581. 

When  Prosttmptlon  of  Payment  Arises.— Where  a 
period  of  more  than  twenty  years  has  elapsed  since 
the  executing  of  a  deed  of  trust  upon  real  estate, 
before  a  bill  filed  by  a  subsequent  vendee  deriving 
title  from  the  party  executing  the  trust,  enjoining 
the  collection  of  purchase  money  on  the  ground  of 
defect  in  a  title,  it  must  be  presumed  that  the  debt 
secured  by  the  trust  deed  has  been  paid,  especially 
where  it  is  not  alleged  in  the  bill  that  it  is  claimed 
to  be  unpaid,  or  that  the  creditor  threatens  to  cause 
the  land  to  be  sold  under  the  trust.  Edwards  v. 
Chilton.  4  W.  Va.  852.  See  also.  Opie  v.  Castleman. 
32  Fed.  Rep.  511,  decided  on  the  West  Virginia  sut- 
ute.  See  also,  Pickens  v.  Love,  44  W.  Va.  725,  29  S.  E. 
Rep,  1018  ;  Paxton  v.  Rich.  85  Va.  378,  7  S.  E.  Rep.  531 ; 
Gibson  v.  Green,  80  Va.  524,  16  S.  E.  Rep.  661. 

And  where  one  buys  land  that  is  under  a  recorded 
deed  of  trust,  given  by  the  owner  from  whom  the 
purchase  is  made,  the  possession  of  such  purchaser 
is  not  adverse  to  the  right  of  the  grantee  in  such 
trust  deed,  and  possession  will  not  save  the  land 
from  liability,  and  the  statute  of  limitations  will 
not  run  against  the  deed  of  trust  debt,  though  it 
will  be  barred  by  the  presumption  of  payment  after 
twenty  years,  unless  that  presumption  be  repelled  ; 
but  if  repelled,  so  as  to  keep  the  trust  alive  as  to  the 
maker  of  the  deed  of  trust,  it  will  continue  alive  as 
to  such  purchaser.  Pickens  v.  Love,  44  W.  Va.  725, 
29  S.  E.  Rep.  1018. 

Presumption  of  Payment  from  Possession.— While 
the  general  rule  is  that  the  possession  of  notes  and 
bonds  and  the  deed  of  trust  for  the  security  thereof 
by  the  maker  raises  the  presumption  of  payment, 
still  it  is  equally  well  settled  that  this  presumption 
may  be  rebutted.  Therefore  where  the  possession 
of  notes  and  a  deed  of  trust  by  the  maker,  was  not 
inconsistent  with  the  continued  existence  of  the 
debt,  it  was  held,  that  the  presamption  of  payment, 
which  arose  from  the  possession  by  the  maker,  was 
satisfactorily  rebutted.  Mynes  v.  Mynes,  47  W.  Va. 
681.  35  S.  E.  Rep.  935. 

Presumption  of  Payment  Rebutted.— In  Bell  v. 
Wood,  94  Va.  677.  27  S.  E.  Rep.  504,  it  was  held,  that 
the  common-law  presumption  as  to  payment  of  a 
deed  of  trust  which  arose  on  the  lapse  of  twenty 
years,  was  repelled  by  a  partial  payment  of  the 
debt  secured  by  the  deed  of  trust  within  the  twenty 
years. 

A  deed  of  trust  to  secure  a  debt  was  made  and  re- 
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corded  in  Jane,  1841.  There  had  been  repeated 
sales  of  the  land  since,  by  the  grantor  and  those 
claiming  under  him,  and  the  purchasers  had  had  no 
actual  notice  of  the  deed  of  trust  until  1876.  It  was 
held  that  the  presumption  of  payment  from  the 
lapse  of  time  was  repelled  by  the  circum&tances 
proyed  in  the  cause.  Bowie  v.  Poor  School  Society 
of  Westmoreland,  76  Va.  300. 

Wbeo  Umltatioo  Does  Not  Run.— A  deed  of  trust 
ffiven  to  secure  a  debt  provided  that  the  srrantor 
should  hold  the  possession  of  the  property  until  a 
certain  day.  Before  that  day  the  grantor  made  an 
agreement  under  seal  with  a  third  person,  by 
which  he  airreed  to  take  a  certain  price  for  the 
property,  and  if  the  money  with  interest  was  not 
returned  within  twelve  months,  the  agreement  was 
to  stand  as  a  bill  of  sale  :  and  he  delivered  posses- 
sion of  the  property.  The  trustee  who  had  no  notice 
of  this  afi:reement,  took  possession  of  the  property 
and  sold  it  within  five  years  from  the  time  to  which 
theffrantorwas  entitled  to  hold  It,  and  within  five 
years  of  the  time  which  the  agreement  ^ave  the 
g-rantor  to  return  the  purchase  money;  but  not 
within  five  years  of  the  time  of  the  sale  and  delivery 
of  the  property  to  the  party  under  the  agreement 
The  title  of  the  purchaser  of  the  g-rantor  was  held 
not  to  be  protected  by  the  lapse  of  time,  and  the 
trustee  was  entitled  to  take  possession  and  sell 
under  the  deed  of  trust  Colvin  v.  Menefee,  11  Gratt 
87. 

Riff ht  to  Have  Lien  Barred  Marked  Satisfied. -Sec. 
3498  of  the  Code  of  Virffinia,  providing  a  summary 
remedy  for  having  deeds  of  trust  marked  satisfied 
of  record  when  payment  or  satisfaction  has  been 
made  of  the  debt  secured,  on  proof  that  the  debt  has 
been  paid  or  dtscharsred,  does  not  entitle  persons  to 
have  such  liens  marked  satisfied  because  liable  to 
be  defeated  by  presumption  of  payment,  or  because 
barred  by  the  statute  of  limitations.  Tumbull  v. 
Mann,  94  Va.  182,  28  S.  £.  Rep.  510. 

X.  EXTlNaUiSHMENT, 

Express  Release  Generally  Necessary.— Where  a 
debt  is  secured  by  a  deed  of  trust  no  changre  in  the 
time  or  mode  of  payment,  or  in  the  form  of  the  evi- 
dence, will  operate  to  dischargre  the  deed  of  trust, 
but  it  is  necessary  that  there  should  be  an  express 
release.    Stimpson  v.  Bishop,  82  Va.  190. 

Discharge  of  Debts  Discharges  Lien.— But  if  the 
owner  of  a  tract  of  land  executes  a  deed  of  trust, 
conveying  his  land  to  a  trustee  to  secure  certain 
debts,  and  afterwards  a  Judfirment  is  rendered 
airainst  him,  which  is  duly  docketed,  and  he  then 
makes  a  contract  with  a  third  party  to  advance  for 
him  the  amount  secured  by  the  deed  of  trust,  and 
to  secure  such  advance,  mortsraffes  this  land  to  the 
person  advancinir  the  money  for  him,  and  such 
mortffag-ee  pays  off  the  debts  secured  by  the  deed  of 
trust,  it  would  be  a  complete  satisfaction  of  these 
debts  both  in  law  and  equity ;  the  deed  of  trust 
becomes  wholly  inoperative,  and  the  mortsraffee 
cannot  be  subrog-ated  to  the  rights  of  the  ceelui  one 
trust  and  have  the  deed  of  trust  kept  alive  for  his 
benefit,  thus  securing-  priority  over  the  judgment 
debtor.    Hoffman  v.  Ryan.  21  W.  Va.  415. 

Release  a  Qnestlon  of  Intention.— Whether  or  not  a 
particular  transaction  amounts  to  a  release  of  a 
lien  on  real  estate  is  a  question  of  intention  on  the 
part  of  the  releasor.  In  a  doubtful  case  such  in- 
tention will  not  be  implied;  but,  when  it.  is  clear 
thatsuch  was  the  intention,  a  court  of  equity  will 
enforce  the  release,  although  no  formal  release  has 


been  executed.    Striblinff  v.  Splint  Coal  Co.,  tl  W. 
Va.82,5S.£.  Rep.821. 

Indorsement  of  a  Credit  on  Bond  Secured  a  Release  of 
the  Uen  to  That  Extent— A  credit  properly  indorsed 
on  a  bond  secured  by  a  deed  of  trust,  of  an  uncon- 
ditional payment  made  by  the  trust  debtor,  and  so 
entered  at  his  instance,  extinguishes  the  debt  and 
lien  to  that  extent;  but  it  may  be  erased  by  the  ex- 
press agreement  of  a  creditor,  the  debtor,  and  the 
party  to  whom  the  bond  is  then  assigned:  but  the 
question  whether  the  benefit  of  the  deed  of  trust 
also  passes  thereby,  the  assignment  beiuff  silent  on 
this  subject,  is  open  to  independent  proof.  Thomas 
V.  Linn,  40  W.  Va.  128,  20  S.  B.  Rep.  878. 

Release  Made  to  a  Pnrchaser  of  Grantor  laataad  of  to 
the  Grantor  Is  Valid  In  Equity.— Where  a  trustee 
executes  a  power  of  attorney  to  a  third  person  with 
authority  to  release  the  trust  deed,  and  the  latter 
does  so  by  and  in  the  name  of  a  trustee,  and  the  land 
is  released,  not  to  the  grantor  in  the  trust  deed,  but 
to  a  purchaser  under  him,  the  deed  of  trust  will  be 
treated  as  duly  and  regularly  released.  Bryan  v. 
Stump,  8  Gratt  241. 

Release  by  Administrator.— And  an  adminiatrator 
has  full  control  of  the  personal  estate,  and  may 
sell  the  choses  in  action  If  the  exigencies  of  the 
estate  require  it,  or  he  may  exchang-e  a  bond  due  to 
the  estate  for  the  note  of  a  third  person,  and  release 
the  lien  on  real  estate  by  which  such  bond  Is  se- 
cured, and  if  done  without  fraud  the  transaction 
win  be  bindingr  upon  the  administrator  and  those 
whom  he  represents.  Striblinff  v.  Splint  Coal  Co.. 
81  W.  Va.  82,  5  S  E.  Rep.  321. 

Release  by  a  Beneficiary  Who  Has  Asrigned  His  la- 
terest.— But  a  release  of  a  deed  of  trust  made  by  a 
beneficiary  who  has  assismed  his  interest  in  the 
debt  to  a  third  person  is  inoperative,  and  a  court  of 
equity  has  jurisdiction  of  a  suit  brought  to  annul 
and  set  aside  such  release.  Fleshman  v.  Hoylman. 
87  W.  Va.  728. 

Extlnffulshment  by  Sale  of  Land  for  Tazea.— Where 
land  sold  for  taxes  has  been  conveyed  to  the  pnr- 
chaser, and  his  tax  deed  duly  recorded,  if  before 
the  land  was  so  sold,  it  had  been  conveyed  to  a 
trustee  to  secure  a  debt  the  title  vested  In  the 
trustee  by  the  deed  of  trust  is  extinguished  by  the 
tax  deed.  Summers  v.  County  of  Kanawha.  86  W. 
Va,  169. 

Extinguishment  by  Novation.— A  slave  conveyed  by 
a  deed  of  trust  was  sold,  in  the  absence  of  the 
trustee,  by  the  debtor  with  concurrence  of  the  trust 
creditor,  to  another  creditor  not  secured  by  the 
deed,  for  a  consideration  compounded  of  the  bal- 
ance remaining  due  upon  the  trust,  other  debts 
claimed  by  the  trust  creditor,  and  a  debt  due  to  the 
purchasing:  creditor.  It  was  held,  that  by  this 
arrangement  the  trust  deed  was  discharg-ed.  and 
the  title  of  the  trustee,  so  far  as  concerned  the  per- 
sonal property  embraced  in  the  deed  was  divested; 
for  in  the  conveyance  of  chattels  personal  the  law 
dlsregrards  mere  formalities  of  instrument,  and  the 
payment  of  the  debt  secured  completely  eztin- 
ffuished  the  incumbrance.  Tavenner  v.  Robinson, 
2  Rob.  280. 

Release  of  Property  Primarily  Liable— Effect— Ordi- 
narily, when  the  equities  of  the  various  owners  of 
land  subject  to  a  deed  of  trust  are  unequal,  so  that 
their  respective  parcels  are  liable  in  the  inverse  or- 
der of  alienation,  if  the  deed  of  trust  creditor,  hav- 
ing notice  of  this  situation,  releases  a  parcel  which 
is  primarily  liable,  he  thereby  discharges  or  releases 
those  parcels  which  are  subsequently  liable  In  the 
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order  of  their  several  liabilities,  from  an  amount  of 
the  deed  of  trust  debt  equal  to  the  value  of  the  par- 
cel released.  Bridsrewater  Mills  v.  Strouffh.  96  Va. 
7S1. 37  S.  K  Rep.  290;  LynchburfiT.  etc.,  Co.  v.  Fellers. 
96  Va.  887.  31 S.  E.  Rep.  605. 

Effect  of  Release  1^  Purchaser  Who  Has  Assumed 
Psymeot  of  Deed  of  Trust— If  the  purchaser  of  real 
estate  assumes  the  bonds  of  his  vendor  as  a  part  of 
tbe  purchase  price,  and  secures  the  same  by  a  deed 
of  trust  on  such  real  estate  for  the  protection  of  his 
vendor,  the  said  bonds  beinff  already  secured  by  a 
prior  deed  of  trust  on  the  same  real  estate,  the  re- 
lease of  the  first  deed  of  trust  operates  as  a  release 
of  the  second  deed  of  trust  also.  Building  Ass'n  v. 
Blair,  98  Va.  490.  36  S.  £.  Rep.  518.  ' 

Dedlcatloa  of  a  Street  by  the  Grantor  without  Consent 
of  the  Cestui  Que  Trust— Release.— But  it  is  not  in  the 
power  of  the  grantor  of  land  in  a  deed  of  trust  to 
secure  the  payment  of  purchase  money  to  dedicate 
I  the  streets  and  alleys  laid  off  by  him  on  the  land 
conveyed  by  him  to  the  public  use,  so  as  to  destroy 
or  release  the  trust  lien  thereon  without  the  con- 
currence of  the  cestui  que  trust.  Walker  v.  Summers, 
9W.Va.538. 

Relesse-Refusal  of  Court  of  Equity  to  Enforce.— In 
Fitzhnffh  v.  Fitzhusrh,  11  Gratt  210,  money  lent  by  a 
bachelor  uncle  to  his  nephew,  to  secure  which  a 
deed  of  trust  upon  slaves  was  executed,  was  held, 
under  the  circumstances  of  the  case,  to  have  been 
forgiven  and  released  by  the  uncle  to  the  nephew  so 
that  a  court  of  eauity  refused  to  enforce  the  trust 
at  the  suit  of  the  executors  of  the  uncle. 

Mosey  Paid  for  a  Release— Mistake  of  Law  —Where 
a  member  of  a  buildinsr  and  loan  association  volun- 
tarily pays  more  money  than  the  buildiufir  and  loan 
association  could  require,  in  order  to  obtain  a  re- 
lease of  a  deed  of  trust,  he  will  not  be  allowed  to 
recover  his  money  back,  where  it  appears  that  he 
paid  it  with  full  knowledsre  of  the  facts,  and  was 
mistaken  only  as  to  the  law.  Haiffh  v.  United 
Sut«8  Bldsr..  etc.,  Ass'n,  9  W.  Va.  798. 

Burden  of  Proving  Releese.— The  purchaser  of  a 
part  of  a  tract  of  land,  who  has  full  notice  or  knowl- 
edge of  a  deed  of  trust  on  tbe  whole,  must  assume 
the  burden  of  proving,  if  he  asserts  it  that  the  trust 
debt  has  been  released  in  whole  or  in  part  The 
burden  is  on  him  to  show  that  the  trust  creditor, 
^th  notice  of  his  equities,  has  done  some  act  to  his 
preJQdice.  Lynchburff,  etc.,  Co.  v.  Fellers,  90  Va. 
»7. 81  S.  E.  Rep.  505. 

Evidence  to  3how  Bxtlnirulshnient.— The  declara- 
tions of  a  trustee  to  a  third  person  that  the  debt  se- 
cured has  been  paid,  cannot  be  received  as  evidence 
against  the  cestui  que  trust  as  tending  to  prove  the 
payment  of  a  trust  debt  or  for  the  purpose  of  es- 
toppinsr  the  cesttA  que  trust  from  asserting  his  debt 
against  the  property  conveyed  by  the  deed  of  trust 
where  the  property  has  not  been  sold  under  the 
deed  of  trust    Calwell  v.  Prindle.  19  W.  Va.  604. 

And  evidence,  that,  when  a  trust  d^ed  was  srlven 
by  the  son  of  a  judflrmeut  debtor  to  the  creditor, 
the  parties  knew  that  there  had  been  a  vendor's 
Hen  on  the  property,  but  that  the  debtor  insisted 
that  it  had  been  extinguished,  is  admissible,  but 
not  conclusive,  to  determine  whether  the  trans- 
fer was  for  security  or  was  a  novation.  Deaton 
Grocery  Co.  v.  Pepper.  9B  Va.  587,  36  S.  E.  Rep.  988. 

In  an  action  of  detinue  for  slaves,  the  plaintiff 
claimed  as  a  trustee  in  a  deed  to  secure  debts, 
and  the  defendants  claimed  as  a  purchaser  under 
a  subsequent  trust  deed  from  the  same  grantor. 
The  defendant  offered  a  witness  to  prove  that  the 


debts  secured  by  the  plaintiff's  deed  had  been  paid 
by  the  sale  of  the  slaves  by  the  grrantor  in  that 
deed  to  the  beneficiaries  therein,  to  which  evidence 
the  plaintiff  objected,  and  to  sustain  his  objection, 
introduced  the  record  of  a  chancery  cause  between 
the  ffrantor  and  the  beneficiaries,  in  which  it  had 
been  decided  that  the  price  of  these  slaves  had 
been,  by  agreement  between  the  parties,  applied 
in  part  discharge  of  another  debt  The  defendant's 
evidence  was  held  inadmissible  as  the  decree  upon 
the  question  was  conclusive.  Nichols  v.  Campbell, 
10  Gratt  56a 

Lapse  of  Time  Does  Not  Amount  to  Bxtfusulshnenl 
—The  fact  that  the  rigrht  to  enforce  a  deed  of  trust 
is  barred  by  the  statute  of  limitations  does  not 
entitle  the  debtor  to  have  it  marked  satisfied  of 
record,  as  lapse  of  time  does  not  extinguish  the 
rig-ht  but  only  bars  the  remedy.  Tumbull  v.  Mann, 
94  Va.  188,  26  S.  £.  Rep.  510. 
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*B&TWBSN 
SARAH  HOOE,  who  survived  her  hus- 
band Gerrard  Hooe,  and  John  Alexander 
and  Elizabeth  his  wife,  plainiijfs^ 

AND 

MARY  KELSICK,  who  survived  her  hus- 
band, Younger  Kelsick,  and  Jonathan 
Beckwith,  who  survived  his  wife  Rebecca, 
defendents, 

Bbtwkkn 

JONATHAN  BECKWITH  the  surviving 
husband,  and  Jennings  Beckwith  and  oth- 
ers the  children,  of  Rebecca  Beckwith,  and 
Mary  K^lsidk^  plaintiffs ^ 

AND 

SARAH  HOOE,  and  John  Alexander 
Elizabeth  his  wife,  defendents, 

AND  BBTWBSN 

JONATHAN  BECKWITH.  plainHff. 

AND 

JOHN  ALEXANDER    and    Elizabeth 
wife,  defendents, 

March,  1798. 

I.  Wills- Execution  of  Testator's  Declared  Intention 
Thoufffa  Contrary  to  Codicil  of  Will.— R.  B.,  intended 
to  divide  the  remainder  of  his  estate  nearly 
equally  between  his  daughters:  and  made  known 
that  intention  to  them,  and  especially  to  such  as 
were  seeking  alliances  with  his  family.  He  made 
a  will  accordiufiTly,  and  made  it  known  to  his  son- 
in-law,  Beckwith  and  his  wife,  to  assure  them  of 
his  said  purpose.  Held,  that  this  Intention  should 
be  executed,  notwithstanding  codicils  to  his  will 
more  favourable  to  some  of  the  daughters  than 
the  rest;  and  the  altered  relations  of  some  of  the 
parties.  The  other  points  decided  were  chiefly 
incident  to  this. 

a.  Same— Fraud  in  Procurement— R.  B.  bequeathed 
slaves  to  his  wife  for  her  life,  empowering  her  to 
dispose  of  them  amonff  his  daughters  or  some  of 
them.  Her  will  was  set  aside  for  fraud  in  its  pro- 
carement. 

THE  facts  thought  to  deserve  attention 
in  these  causes,  which  were  heard  together 
the  8  day  of  march,  1793,  will  appear  in  the 
following 

OPINION  AND  DECREE,  with  the  notes: 
That    Richard    Barnes,    (a)  having  made 


(a)  He  was  the  father  of  M.  Kelsick,  R.  Beckwith, 
I S.  Hooe,  and  E.  Alexander;  and  by  his  testament  15 
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all  the  provision  which  he  intended  to  make 
for  his  only  son  by  a  marriage  contract, 
after  thus  forisfamiliating  that  son,  in- 
tended to  distribute  the  remainder  of  his 
estate  among  his  daughters,  in  equal 
191  or  *nearly  equal  portions,  the  distri- 
bution to  take  effect  perhaps  partly 
before  and  partly  after  the  death  of  himself 
and  his  wife ;  and  that  this  intention  was  de- 
clared published,  by  him  in  such  a  manner 
that  it  must  have  been  known,  and  designed 
by  him  to  be  known,  to  his  children,  and 
to  those  who  frequented  his  house,  and  es- 
pecially such  as  were  wooing  for  alliances 
with  his  family ;  these  facts  appear  to  the 
court,  not  only*  naturaly  presumable,  but 
moreover  indisputably  proven  by  testimony 
of  witnesses,  (b)  of  whom  several  are  un- 
exceptionable. 

And  the  court  is  of  opinion  that  the  dec- 
laration by  Richard  Barnes  of  his  intention 
to  make  such  a  distribution,  and  the  com- 
munication of  his  testament,  (c)  congruous 
with  that  intention  to  Jonathan  Beckwith 
and  his  wife,  purposely  to  satisfy  them  that 
he  designed  to  fulfill  it,  as  appeareth  by  the 
letters  among  the  exhibits  which  passed 
between  Jonathan  Beckwith  and  Richard 
Barnes,  in  the  month  of  January,  1758,  and 
in  consequence  of  which  an  attempt  by 
Jonathan  Beckwith  and  his  wife  to  assert 
their  right  to  what  he  and  her  representa- 
tives are  now  claiming  at  an  earlier  day 
when  that  assertion  might  have  been  less 
difficult,  was  possibly  declined,  the  said 
Richard  Barnes  in  equity  was  bound  to  be- 
stow on  his  daughter  Rebecca,  the  wife  of 
Jonathan  Beckwith,  the  land  slaves,  and 
other  estate  devised  and  bequeathed  to  her 
by  the  said  testament,  as  effectualy  as  he 
could  have  been  bound  by  a  formal  compact 
to  do  so ;— and  this  notwithstanding  (d)  the 
said  Jonathan  Beckwith  had  justly  incurred 
the  displeasure  of  the  said  Richard  Barnes ; 
— because  the  ill  behaviour  of  Jonathan 
Beckwith,  if  it  could  have  deprived  him  of 
his  own  right,  which  however  is  not  ad- 
mitted, could  not  have  deprived  his  wife  of 
her  right,  his  wife,  who,  if  she  offended 
her  father  by  her   marriage,    the    only    in- 


day  of  July,  1754.  liad  devised  lands  to  tbese  dausrli- 
ters,  and  bequeathed  twenty  nearro  slaves  to  his 
wife  Penelope  Barnes  during  her  life,  empowerinfir 
her  to  dispose  of  them  sLmong  his  dang^hters.  or 
some  of  them,  and  bequeathed  one  slave  to  each 
daughter,  and  the  residue  to  be  divided  amonsr 
them  all.— Note  in  edition  of  1795. 

(b)  The  fame  of  John  Belfleld  one  of  the  princi- 
pal witnesses  to  prove  the  declarations  of  Richard 
Barnes  could  not  be  the  least  soiled  by  the  foul  as- 
persions with  which  the  tongue  of  slander  was  long 
employed  to  blemish  it— Note  in  edition  of  1796. 

(c)  John  Alexander  in  his  answer  to  one  of  the 
bills  wherein  he  Is  a  defendent  seems  confident  that 
Jonathan  Beckwith  had  seen  the  codicil  of  July,  1757. 
to  the  testament  of  Richard  Barnes;  but  that  he  did 
notseeitls  thougrht  to  be  much  more  probable.— 
Note  in  edition  of  1795. 

(d)  Between  Richard  Barnes  and  Jonathan  Beck- 
with the  vicissitudes  of  harmony  and  discord, 
friendly  intercourse  and  spiteful  objursration, 
which  appear  by  some  exhibits  and  the  narratives 
of  several  witnes-ses,  shew  them  to  have  been  sud- 
den and  quick  in  quarrel,  yet  not  Implacable  after 
quarrel,  however,  the  behaviour  of  Jonathan  Beck- 
with was  far  more  reprehensible  than  that  of  his 
wifes  father.— Note  in  edition  of  1795. 


stance  wherein  her  conduct  towards  him  is 
pretended  to  have  been  culpable,  was  cordi- 
aly  forgiven  by  him  for  it,  as  is  proven  by 

infallible  documents. 
192         *^The  case  of  Mary  Kelsick  appeareth 

to  the  court  to  be  distinguishable  from 
the  case  of  her  sister  Rebecca  by  no  circum- 
stance less  favourable  to  the  former;  for 
the  communication  of  his  testament  by 
Richard  Barnes  to  Jonathan  Beckwith  and 
his  wife,  which  possibly  prevented  a  suit 
meditated  in  one  case,  is  countervaled  by 
the  circumstance  in  the  other  case  of 
Younger  Kelsicks  suit  actually  commenced, 
and  discontinued  probably  in  consideration 
of  the  matters  mentioned  in  the  section 
next  following. 

And  the  court  is  of  opinion,  that  the  ac- 
ceptance by  Gerrard  Hooe  and  John  Alex- 
ander of  the  slaves  allotted  to  them  for  their 
wifes  portions  according  to  the  testament 
of  Richard  Barnes ;  their  acquiescence  under 
that  allotment  for  almost  eight  years,  with- 
out disclosing  in  the  mean  time  a  purpose 
to  assert  their  title  to  more  by  the  codicils ; 
(e)  and  the  letters  among  the  exhibits  to 
Younger  Kelsick  from  Gerrard  Hooe  dated 
on  the  23  day  of  march,  1762,  and  the  other 
the  12  day  of  february,  1767  by  the  former 
of  which  the  author  disavoweth  his  design 
or  desire  to  establish  the  codicil,  confessing 
his  opinion  to  be  that  the  establishment  of 
it  was  impossible,  and  his  wish  to  be  that 
it  had  not  been  annexed  to  the  will,  and  by 
the  latter  desireth  to  know  when  he  should 
receive  his  wifes  part  of  some  cash  from 
the  estate  of  Richard  Barnes;  whence 
Younger  Kelsick,  who  did  not  afterwards 
prosecute  (f)  a  demand  instituted  for  recov- 
ering his  wifes  marriage  portion,  and  Jon- 
athan Beckwith  might  conclude  with  reason 
that  their  clames  by  the  will  unrevoked 
would  not  be  controverted:  these  topics 
supply  arguments  sufficient  to  prove  that 
Gerrard  Hooe  and  John  Alexander  were 
bound  to  abide  by  the  testament  and  conse- 
quently that  the  codicils  annexed  to  it,  so 
fsLT  as  they  contravene  the  devises  and  be- 
quests thereby  to  Mary  Kelsick  and  Rebecca 
Beckwith,  are  void. 

But  the  court  is  of  opinion  that  the  money 
mentioned  in  one  of  the  codicils  to 
have    been    advanced    by    the    testator    to 


(e)  Richard  Barnes  made  three  codicils  to  his  tes- 
tament dated,— the  first  the  10  day  of  July,  17.S7, 
another  10  day  July,  1750,  and  the  third  2M)  day  of 
June,  1760.  by  them  the  alterations  of  the  testament 
were  favourable  to  the  daughters  Sarah  and  Eliza- 
beth, the  codicils  upon  a  contestation  by  Thomas 
Barnes  the  heir,  were  adjudcred  void  and  set  a.slde 
by  Richmond  county  court,  the  7  day  of  July,  17C1; 
and  this  sentence,  upon  a  proceedinsr.  In  nature  of 
an  appeal,  was  reversed  and  the  codicils  e^^tab- 
llshed  by  the  general  court,  the  day  of  17 
—Note  in  edition  of  1796. 

(f)  That  a  suit  was  commenced  is  admitted  by  all 
parties:  but  the  precise  object  of  It.  none  of  the 
proceedlners  belngr  amonsr  the  exhibits,  doth  not 
appear:  that  it  was  however  to  recover  either  a 
marriag-e  portion,  or  what  was  devised  and  be- 
queathed by  the  testament  is  not  denied  by  anv 
party.— Note  in  edition  of  1795. 

(sr)  This  money  is  mentioned  in  the  codicil  of  July, 
1757.  and  said  to  be  nearer  four  than  three  huudred 
pounds.— Note  in  edition  of  1795. 
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193  Tonager  ^Kelsick  ought  to  be  deemed 
a  satiaf action  (g)  for  the  tract  of 
about  400  acres  of  land  devised  by  him  to 
the  said  Mary  Kelsick  and  said  to  have 
been  taken  up  and  patented  by  him  lying 
near  unto  the  poison  old  fields  likewise  de- 
vised to  her. 

And  the  writing  (h)  proved  and  admitted 
to  be  recorded  as  and  for  the  testament  of 
Penelope  Barnes  in  the  general  court,  in 
which  court  the  validity  of  that  act  was 
not  contested,  because  the  fabricators  of  it, 
if  this  failed,  had  another  not  more  bene- 
ficial to  Younger  Kelsick  ready  to  supply  the 
place  of  it;  a  writing  which,  upon  a  full  in- 
vestigation of  its  validity  before  the  county 
court,  to  whom  parties  and  witnesses  were 
probably  better  known  than  they  were  to  the 
other  court,  was  rejected ;  a  writing  which 
instead  of  being  the  affectionate  valediction 
of  a  tender  parent  to  her  nearest  kinsfolk, 
on  whom,  taking  her  last  leave  of  them, 
she  would  wish  to  bestow  a  blessing  before 
she  died,  the  phrases  and  sentiments  of  it 
evince  to  have  been  the  machination  of 
those  who  were  contriving  to  sanctify  gain, 
already  made,  and  to  appropriate  to  them- 
selves and  their  families  almost  the  whole 
of  what  the  testatrix  had  power  to  give,  and 
desiring  to  palliate  the  odium  to  which  they 
would  otherwise  be  obnoxious  by  inserting  in 
the  writing  an  apology  for  the  pretermission 
of  a  daughter,  which  apology  must  have 
stung  that  daughters  sensibility  by  upbraid- 
ing her  husband ;  a  writing  inconsistent  with 
the  former  declarations  of  the  testatrix,  and 
with  a  testament  made  by  her  when  she 
was  not  unduly  influenced ;  which  circum- 
stances render  credible  most  of  the  facts 
narrated  by  the  witnesses  examined  to 
prove  the  malversation  of  those  who  trans- 
acted the  business;  this  writing  appeareth 
to  the  court  to  have  been  iniquitously  pro- 
cured to  be  executed. 

And  the  court  is  of  opinion  that  neither 
the  probate  of  the  said  writing,  nor 
Younger  Kelsicks  confession  of  error  in  the 
sentence  of  Richmond  county  court  reject- 
ing it,  ought  to  preclude  the  application  of 
Mary  Kelsick  to  a  court  of  equity  to  set 
aside  the  said  writing ;  and  therefore  the 
court  doth  annul  ihe  same  for  the  fraud 
practised  in  obtaining  it. 

And  upon  the  whole  matter  the  court  doth 
adjudge  order  and  decree,  that  the  said  John 
Alexander  and  Elizabeth  his  wife  do  con- 
vey to  the  said  Jonathan  Beck  with  for 
and  during  the  term  of  his  natural  life,  and 
after  his  death  to  the  before  named 
194  children  *of  the  said  Rebecca,  the 
land  (i)    recovered   by   the  said  John 


(h)  This  writing,  upon  a  contestation,  was  re- 
iected  by  the  county  court  of  Richmond,  but  that 
sentftnce  was  reversed  and  the  writinsr  established 
for  the  testament  of  Penelope  Barnes  by  the  sren- 
eral  court  the  4  day  of  may.  1769.— Note  in  edition 
of  I7K. 

(i)  This  land  by  the  testament  was  devised  to 
Rebecca  Beckwlth,  and  by  the  codicil  of  80  day  of 
jane.  I7fl0,  supposed  to  be  devised  to  Elizabeth  the 
wife  of  John  Alexander.— Note  in  edition  of  1796. 


Alexander  and  Elizabeth  his  wife  against 
the  said  Jonathan  Beckwith,  and  deliver 
possession  thereof  to  him,  and  pay  to  the 
said  Jonathan  Beckwith  the  profits  of 
the  said  Und  since  that  recovery,  and  that 
the  injunction  (k)  obtained  by  the  said 
Jonathan  Beckwith  to  stay  execution  of  the 
said  John  Alexanders  judgement  for  the 
mesne  profits  be  perpetual ;  and  that  the  said 
John  Alexande^-do  pay  to  the  said  Jonathan 
Beckwith  as  well  the  costs  expended  by  him 
in  defending  the  action  of  ejectment  for 
recovering  possession  of  the  land,  and  the 
action  of  trespass  for  recovering  the  mesne 
profits,  as  the  costs  recovered  against  him 
by,  and  paid  to,  the  said  John  Alexander  in 
both  these  actions ;  that  the  said  Jonathan 
Beckwith  do  release  the  5001.  legacy  to 
him  by  one  of  the  aforesaid  codicils ;  that 
the  said  Mary  Kelsick  do  release  her  right 
in  and  to  the  tract  of  about  400  acres  of 
land  said  to  lie  near  the  poison  old  fields 
devised  to  her  by  the  testament  of  her 
father;  and  that  the  division  of  the  slaves 
among  the  daughters  of  Richard  Barnes  the 
testator  made  pursuant  to  the  order  of 
Richmond  county  court  be  confirmed ;  and 
that  the  court  doth  order  and  direct  that  all 
the  other  surviving  slaves  of  which  the  said 
Richard  Barnes  and  Penelope  his  widow 
died  possessed  respectively  with  the  in- 
crease of  the  females  be  divided  into  four 
equal  parts  to  be  allotted  one  to  Jonathan 
Beckwith  the  father  and  to  each  of  the  said 
Mary  Kelsick,  Sarah  Hooe,  and  Elizabeth 
Alexander ;  that  an  account  of  the  profits  of 
the  said  slaves,  so  to  be  now  divided,  and  of 
such  of  that  stock  as  are  dead,  which  have 
been  received  by  all  or  any  of  the  parties 
and  by  Gerrard  Hooe  in  his  life  time,  since 
the  death  of  Penelope  Barnes,  be  made  up; 
that  the  said  Jonathan  Beckwith  do  make 
up  an  account  (1)  of  his  administration 
of  Richard  Barnes;  and  that  the  said  John 
Alexander  and  Sarah  Hooe  do  make  up  an 
account  of  such  estate  of  the  said  Richard 
Barnes  and  Penelope  Barnes,  exclusive  of 
the  slaves  first  divided,  as  came  to  the 
hands  of  the  said  Gerrard  Hooe  and  John 
Alexander  and  their  wives,  and  the  court 
doth  appoint  commissioners  to  make 

the  said  division  of  slaves   and  to  examine, 
state,  and  settle   the  said   accounts  and  re- 
port    the    same     with    any    matters 
195      thought  ^pertinent  by   themselves    or 
required  by  the  parties  to  be  specialy 
stated,  to  the  court,    authorizing  any        or 
more    of    the    commissioners    to    act 
and  to  procede  in  the  absence  of  any  party 
failing    to  attend    them   after  notice  of  the 
time  and  place  appointed  for    that  purpose, 
and  for    information   upon    the   subjects  of 
reference   to  examine  any  of  the  parties  in 
a  solemn  manner. 


(k)  John  Alexander  had  recovered  the  mesne 
profits.— Note  in  edition  of  1795. 

(1)  The  administration  of  the  estate  of  Richard 
Barnes  had  been  first  committed  to  his  widow 
Penelope  Barnes,  and  afterwards  to  Jonathan 
Beckwith  in  conjunction  with  her.— Note  in  edition 
of  1796. 
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Bbtwbbn 
DANIBL  LAWRENCE  HYhTON, plaintiff, 

AND 

ADAM  HUNTER  and  Abner  Vernon  exec- 
utors of  James  Hunter,  defendents, 

BoofU— Parchaie  of*— Cue  at  Bar.— Plaintiff  par- 
chased  of  Defendents  several  bonds  dae  their 
testator.  They  agreed  that  in  case  any  part  of 
said  bonds  had  been  paid  to  certain  attomies,  said 
sams  should  be  refunded  to  tlie  said  purchaser. 
In  a  bond  ffiven  by  the  defendents  for  the  due 
execution  of  the  contract— the  sum  then  due  on 
said  bonds  is  recited,  and  that  "all  which  bonds 
together  with  the  interest  accruing  thereon,  still 
remained  due  and  unpaid."  The  attorneys  re- 
ferred to  had  received  £890. 14s.  lid. :  but  refused  to 
pay  the  interest  on  it  which  was  demanded.  The 
amount  due  by  the  assig-ned  bonds  having  been 
reported  less  than  above  recited,  one  of  the  de- 
fendants agreed  to  make  a  deduction  therefor, 
and  a  referee  stated  said  deduction  erroneously. 
The  plaintiff  agreed  to  rectify  mistakes.  Judg- 
ments at  law  were  obtained  v.  the  plaintiff  on  his 
bonds  given  for  the  purchase  money  of  the  bonds 
sold  him :  and  he  made  no  claim  for  the  deduction 
aforesaid:  but  afterwards  obtained  an  Injunc^ 
tion.  The  defeildants  in  a  suppletory  answer  re- 
tracted their  agrreement  to  made  the  deduction 
aforesaid.    Held,  by  the  H.  C.  C. 

I.  Same— Same— Same— RIflrht  of  Purchaser  to  Reduc- 
tion.—That  the  purchaser  was  not  entitled  to  any 
deduction:  and  that  the  sum  due  on  the  bonds 
was  in  fact  greater  than  that  suted  in  the  ag^ree- 
ment:  and  the  defendants  were  credited  by  the 
excess.  The  Court  of  Appeals,  however,  allowed 
the  deduction. 

9.  Same— Same— Same— Riffht  of  Purchaser  to  Intereat 
on  Sum  Received  by  Attorneys.— That  the  purchaser 
is  not  entitled  to  interest  on  the  sum  received  by 
the  said  attorneys;  the  interest  stated  to  be  due 
beinff  only  that  on  the  bonds  before  any  of  them 
were  paid.  The  agreement  was  to  assig-n  said 
bonds,  "with  the  interest  which  had  accrued 
thereon:"  and  the  purchase  money  was  to  be 
paid  so  any  months  "after  the  date  of  the 
assignment" 

3.  Same— Same— Same— When  Interest  on  Purchaser's 
Bonds  Bei:an.— The  purchaser  claimed  the  post- 
ponement of  the  time  for  charging:  interest  on  his 
bonds,  because  of  a  delay  in  executing  the  assig'n- 
ment;  but  held  that  the  interest  commenced  when 
his  bonds  became  due  according  to  their  terms. 

4.  Same— Same— Same— Expenses  of  Second  Powers 
and  Assiirnment— The  first  effort  at  authenticating 
the  assignment,  &c.,  was  Ineffectual.  Held  that 
the  expenses  of  the  second  powers  and  assign- 
ment, should  be  borne  by  the  plaintiff,- the  pur- 
chaser.    The   Court   of   Appeals    divided    them 

equally. 
196       *5.  Same— Same— Same— Costs.— The    defend- 
ants being  successful  except  as  to  one  small 
claim,  were  allowed  their  costs  in  Equity.    But 
denied  them  by  the  Court  of  Appeals. 


•Bonds— Sale— of— Legality.— To  the  point  that  a 
sale  of  bonds  is  not  unlawful,  the  principal  case  is 
cited  in  Gibson  v.  Fristoe,  1  Call  78.  The  principal 
case  was  distinguished  in  this  same  case  at  page  82. 

On  the  subject  of  bonds,  see  g-enerally,  mono- 
ffraplc  fyyie  on  "Bonds"  appended  to  Ward  v.  Chum, 
18Gratt801. 


[The  appeal  does  not  appear  to  have  been  re- 
ported.—Bd.]—Note  in  edition  of  186& 

JOHN  DIXON  (a)  of  Jamaica,  30  July. 
1762,  had  executed  15  bonds  for  payment  of 
money  to  James  Hunter,  at  successive 
yearly  payments,  with  interest  at  six  per 
cent  from  the  days  of  payment,  and  for 
securing  principal  and  interest  had  executed 
a  mortgage  of  an  estate  called  Salem  in 
Jamaica.  The  bonds  and'  mortgage  were 
deposited  with  Hibbert  and  Jackson  re- 
siding in  Jamaica  attorneys  of  James 
Hunter,  the  principal  and  interest  due  by 
the  1,  2,  3,  4  and  5,  bonds  had  been  received 
by  James  Hunter,  no  part  of  the  principal 
or  interest  due  by  the  other  10  bonds  was 
ever  paid  to  the  executors  of  James  Hunter ; 
but  Hibbert  and  Jackson  had  received  the 
whole  of  the  principal  money  and  interest 
due  by  the  6  bond,  and  part  of  the  principal 
money  and  interest  due  by  the  7  bond., 
which  they  retained,  and  on  which  R. 
Hibbert,  their  representative,  refuseth  to 
account  for  interest. 

25  day  of  april,  1785,  Adam  Hunter  the 
heir,  residuary  legatee,  and  one  of  the  exec- 
utors, of  James  Hunter,  entered  into  the 
following  agreement  with  Daniel  L#.  Hyl- 
ton: 

< Memorandum  of  agreement  with  Daniel 
L.  Hylton,  esquire,  the  subscriber,  execu- 
tor to  the  will  of  James  Hunter,  deceased, 
bargaineth  to  assign  over  to  the  said 
Hylton  all  his  right  and  title  in  nine  bonds, 
granted  by  John  Dixon,  esquire,  of  the 
island  of  Jamaica,  for  the  sums  under  men- 
tioned, viz. 

Jamaica 
currency 

1  bond,  dated  80  July,  1762.  payable       

1  august,  1775,  for  700 
1  ditto  ditto  1  august,  177(1,         700 

1  ditto  ditto  1  august,  1777,         700 

1  ditto  ditto  1  august,  1778.  700 

1  ditto  ditto  1  aufiTUst,  1779,  700 

I  ditto  ditto  1  august,  1780.         700 

I  ditto  ditto  1  auffust,  1781.         700 

1  ditto  ditto  I  aug-ast,  1782,         700 

1  ditto  .ditto  1  august,  178S,        1747  1  ? 

also  his  right  in  a  mortgage  granted  to 
James  Hunter,  by  the  said  Dixon,  on  an 
estate,  called  Salem  estate,  in  Hanover,  for- 
merly the  propery  of  John  Campbell, 
esquire,  in  said  island,  as  collateral  secu- 
rity for  payment  of  said  bonds,  in  consid- 
eration whereof,  the  said  Hylton  agrees  to 
pay  the  said  Hunter  the  sum  of  5500 
pounds,  current  money  of  Virginia,  in  gold 
and  silver,  at  the  rates  now  current, 
197  to  say,  guineas,  Ac. ;  at  *the  follow- 
ing terms  of  payment,  viz:  18331. 
68.  8d.  six  months  after  the  date  of  assign- 
ment; 18331.  9s.  8d.  fifteen  months  after 
date,  and  18331.  6s.  8d.  in  twenty  seven 
months  after  date;  for  which  respective 
sums  the  said  Hylton  shall  execute  bonds 
with  such  security  as  the  said  Hunter  shall 
approve.  Adam  Hunter.  Daniel  I^.  Hyl- 
ton. Richmond  25  april,  1785.  N.  B.  in 
case  any  part  of  the  within  mentioned 
bonds    have    been   paid    to  messieurs  Hib- 


(a)  In  one  of  the  exhibits  called  James  Dickson.— 


Note  in  edition  of  1795. 
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belts  and  Jackson,  of  King^ston,  the  at- 
torn ies  of  the  said  James  Hunter,  the  said 
sums  to  be  refunded  to  the  said  Hylton. 
Adam  Hunter.  Daniel  L.  Hylton.  wit- 
aesseth  in  presence  of  W.  Foushee.' 

27  day  of  april,  1785,  Adam  Hunter  and 
Abner  Vernon,  the  two  executors  of  James 
Hanter,  executed  a  bond,  in  the  penalty  of 
20000  pounds,  of  current  money  of  Virginia, 
payable  to  Daniel  L.  Hylton  and  to  William 
Hylton,  in  Jamaica. 

To  this  bond,  after  a  recital,  'that  John 
Dixon  on  the  30  day  of  July,  1762,  had  exe- 
cnted  14  several  bonds  to  James  Hunter,  9 
of  which  still  remain  due  and  unpaid,  and 
amounted,  in  the  whole,  to  147941.  2s.  6d. 
Jamaica  currency,  to  be  discharged  by  pay- 
ment of  73471.  Is.  3d.  at  several  days  of 
payment,  as  would  fully  appear  by  refer- 
ence to  the  bonds,  and  all  which  bonds, 
together  with  the  interest  accruing  thereon, 
still  remained  due  and  unpaid ; — that  John 
Dixon  had  executed  to  James  Hunter,  as  a 
further  security  for  payment  of  the  moneys 
due  by  the  bonds,  a  mortgage  for  the  estate 
of  John  Dixon,  called  Salem,  in  Hanover, 
in  Jamaica,  formerly  the  property  of  John 
Hodges  Campbell; — and  that  it  had  been 
agreed  between  Adam  Hunter  and  Abner 
Vernon,  on  the  one  part,  and  Daniel  L. 
Hylton,  and  William  Hylton,  on  the  other 
part,  that  they  Adam  Hunter  and  Abner 
Vernon,  would,  by  their  attorney  to  be 
made  by  them  for  that  purpose  in  Jamaica, 
for  a  valuable  consideration,  which  they 
acknowledged  themselves  to  have  received, 
transfer  and  assign  to  Daniel  L.  Hylton, 
and  William  <  Hylton,  as  soon  as  their  at- 
torney should  be  required  so  to  do,  all  the 
before  mentioned  obligations,  with  the 
interest  which  had  accrued  thereon,  as  also 
the  mortgage  aforementioned,  *  was  annexed 
a  condition,  *that  if  Adam  Hunter  and 
Abner  Vernon  should  comply  with  the 
above  mentioned  agreement,  then  the  bond 
should  be  void.' 

21  day  of  June,  1785,  Daniel  L.  Hylton 
executed  a  bond,  in  the  penalty  of  20000 
pounds,  of  current  money  of  Virginia,  pay- 
able to  Abner  Hunter  and  Abner  Vernon. 

To  this  bond,  after  recital,  'that  Adam 
Hunter  had  sold  to  Daniel  L.  Hylton  a 
debt,  which  was  due  from  John  Dixon,  of 
Jamaica,  on  account  of  John  Camp- 
198  bell,  formerly  of  Spotsylvania,  *in 
Virginia,  and,  to  secure  the  payment 
of  that  debt,  had  executed,  30  day  of  July, 
1762,  14  bonds,  5  of  which  had  been  paid  to 
James  Hunter,  the  other  9  amounting  to 
73171.  lis.  2d.  of  Jamaica  currency,  and 
that  Adam  Hunter,  with  consent  of  his  co- 
executor,  had,  for  the  consideration  of 
5500  pounds  of  durrent  money  of  Virginia, 
to  Adam  Hunter  paid  by  Daniel  L.  Hylton, 
made  the  sale  to  him ; — and  that,  as  there 
was  a  risque  to  run  in  collecting  the 
money  due  by  the  9  bonds,  with  the  interest 
thereon,  Daniel  L.  Hylton,  had  agreed  to 
have  no  recourse  against  the  estate  of 
James  Hunter,  or  against  the  persons  or 
estates  of  bis  executors,'  was  annexed  a 
condition,  'that,  if  Daniel  L.  Hylton  should 


abide  by  that  agreement,  and  should  not 
resort  to  the  estate  of  James  Hunter,  in 
case  any  part  or  the  whole  of  the  9  bonds 
should  not  be  collected,  nor  resort  to  Adam 
Hunter  and  Abner  Vernon,  in  case  of  such 
failure,  then  the  bond  should  be  void.' 

On  the  day  when  this  latter  bond  was 
executed,  the  following  written  statement 
was  signed  by  Adam  Hunter  and  Abner 
Vernon : 

Richmond,  June  21,  1785. 

'Statement  of  nine  bonds  from  John 
Dixon,  of  the  island  of  Jamaica,  to  James 
Hunter,  esquire,  deceased,  sold  messieurs 
William  Hylton  and  Daniel  L/.  Hylton,  viz. 

1775,  auffost  1.  6  bond  of  tbis  date  TOO  pounds 

9  years  and  8  months  Inter- 
est on  ditto  400 


1776 
auffust 


1777 
auffost  1 


1778 
august  1 


17T9 
august  1 


1780 
august  1 


1781 
august  1 


1788 
august  1 


1783 
august  1 


7  bond  of  this  date  700 

8  years  and  8  months  Inter- 
est on  ditto  304 

8  bond  of  this  date  700 
7  years  and  8  months  inter- 
est 6  per  cent  388 


llOS 


1064 


9  l>ond  of  this  date  700 

6  years  and  8  months  inter- 
est 


—       1022 


10  bond  of  this  date 

6  years  and  8  months  inter- 
est 

11  bond  of  this  date 

4  years  and  8  months  inter- 
est 

12  bond  this  date 
8  years  and  8  months  inter 

est 

18  bond  of  this  date 
8  years  and  8  months  inter- 
est 

14  bond  of  this  date 

1  year  and  8  months  inter- 


280 
700 


700 


960 


938 


199 


196 

896 

700 

154 

854 

700 

118 
1717  11  8 

812 

'  171  15  0 

acw  \r 

Jamaica  currency      9561  6  2 
witnesses 
JOHNM'KEAND.  \     ADAM  HUNTER,    lexec- 

JAMES  BUCHANAN.'  I     ABNER  VERNON  f  utors. 

1  day  of  august,  1785,  Daniel  L.  Hylton, 
with  Francis  Eppes  and  John  Tayloe  Grif- 
fin, his  sureties,  executed  three  bonds,  each 
in  the  penalty  of  36661.  13s.  4d.  with  con- 
ditions for  payment  of  18331.  6s.  8d.  of 
current  money  of  Virginia — one  the  16  day 
of  february,  1786,  another  16  day  of  novem- 
ber,  1786,  and  the  third  16  day  of  november, 
1787. 

William  Hylton,  then  in  Jamaica,  had 
demanded  from  the  forenamed  R.  Hibbert 
interest  for  the  money  before  mentioned  to 
have  been  received  by  those  whom  he 
represented;  to  which  demand  he  gave  this 
written  answer:  ^Kingston,  19  november, 
1785,  i  inclose  you  a  sketch  of  the  account, 
balance  9201.  14s.  lid.  which  as  i  have 
never  made  use  of  it,  and  have  been  con- 
stantly ready  to  pay  it,  i  shall  not  allow 
one  six  pence  interest  on  it,  even  if  no 
legal  representative  appears  for  twenty 
years  to  come,  so  far  from  it,  i  think  an 
allowance  ought  to    be  made  to  me,  for  the 
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risk  i  have  run,  in  preserving  them  from 
five  hurricanes,  and  for  such  a  length  of 
time,  our  state  of  bonds  must  be  right, 
because  it  agrees  with  the  bonds  them- 
selves, and  mortgage,  no.  7  has  due  upon 
it  5061.  148.  with  interest  from  26  July, 
1777,  and  no.  8  to  no.  14  are  for  700  pounds 
each,  and  are  intire,  as  is  no.  15,  which  is 
for  11091.  17s.  7d. 

copy  of  account. 

Tbe  estate  of  James  Dickson  esquire  to  James 

Hunter  of  Virsrlnia  dr. 

1  to  balance  of  bond  no.  7  due  this 

1777  I     date  600  14 
julySS  I  interest  from  this  date  to  1  april 

i     1784  208    2 

auffust  1  to  principal  of  bond  no  8  due  this 

day  700   0 

interest  from  this  date  to  one  april 

1784  280    0 

cost  of  suit  4  16  5 

1  to  principal  of  bond  no.  9  due  this 

1778  I     day  700   0 
auffust  1  (interest  from  this  date  to  1  april 

J     84  288   0 

cost  of  suit  4  16  6 

^  to  principal  of  bond  no.  10  due  this 

1779  I  day  700  0  0 
auffust  1  r  interest  from  this  date  to  april 

J     84  196 

costs  of  suit  6 14 

)to  principal  of  bond  no.  11  due  this 
day  700 

interest  from  this  date  to  april  84    154 
costs  of  suit  6 14 

i  to  principal  of  bond  no  12  due  this 

1781  y    day  700 
aufiTUSt  1  )  interest  from  this  day  to  april  1784  112 

i  principal  due  this  day  no.  18  700 

1782  > interest  from  this  day  to  april 
aufiTUSt  1  )     1784  70 

(principal  no.  14  due  this  day  700 

interest  from  this  day  to  april 
1784  28 

1784  i  principal  no.  16  due  this  day  1109  17  7 

august  1  I  

(b)  7816  14  7* 

200  *Adam  Hunter,  to  whom  the  state 
of  the  account  immediately  preceding 
had  been  communicated  on  the  27  of  febru- 
ary,  1787,  consented  to  make  a  deduction  lor 
the  supposed  difiFerence  between  the  money 
due  by  the  bonds,  assigned  to  Daniel  Li,  Hyl- 
ton  and  William  Hylton,  and  the  money 
realy  due  from  the  obligor  in  those  bonds, 
out  of  the  money  to  be  paid  for  them  by  the 
Hyltons ;  which  difference  was  erroneously 
stated,  by  one  to  whom  the  parties  referred 
the  matter,  to  be  1055  pounds,  current 
money  of  Virginia ;  and  Adam  Hunter  ac- 
cordingly indorsed  credit  for  5271.  10s.  on 
the  second  bond,  and  the  same  on  the  third 
bond,  given  by  the  Hyltons. 

Adam  Hunter,  having  discovered  the 
error,  mentioned  it  in  a  letter  to  D.  L.  Hyl- 
ton, who  in  answer  thereto,  by  letter,  dated 
18  of  September,  1788,  assured  Adam  Hunter 
every  mistake  should  be  rectified,  and  the 
correction  of  this  mistake  was  referred  by 
the  parties  no  less  than  three  times,  as  if  it 
had  been  a  question  of  diflBculty,  first  to 
Henry  Banks  and  William  Hay,  then  to 
Jerman  Baker  and  John  Marshall,  and  lastly 
to  George  Weir. 

After  this  affair  was  adjusted,  the  execu- 
tors agreed  with  D.  L.  Hylton  not  to  com- 
mence suits  against  him,  for  some  time, 
on    pretense    that    the   assignment  of   the 


(b)  here  is  a  miscastinfir.— Note  in  edition  of  1796. 


bofids  and  mortgage,  and  the  power  to  col- 
lect the  money  due  thereby,  were  inaufii- 
cient. 

A  few  days  before  this  time  expired  as  to 
one  of  D.  Li.  Hyltons  bonds,  in  the  county 
court  of  Henrico  suits  were  commenced, 
upon  all  of  them,  against  him,  who  suffered 
judgments  to  pass,  without  claiming  the 
deduction  for  the  1055  pounds. 

Afterwards,  in  the  same  court  in  chan- 
cery, he  brought  a  bill  for  an  injunction, 
which  was  granted,  in  answer  to  that  bill, 
the  executors  of  James'  Hunter  admitted  to 
be  just  the  claim  for  a  deduction,  such  as, 
at  that  time,  they  thought  right,  a  motion 
was  made  to  dissolve  the  injunction,  which 
was  nevertheless  continued  for  the  whole. 

The  cause  being  afterwards  removed,  by 
certiorari,  into  the  high  court  of  chancery, 
the  defendents,  by  a  suppletory  answer,  re- 
tracted their  consent  in  the  former  answer, 
for  reasons  which  will  be  stated  in  the  fol- 
lowing 

OPINION  AND  DECREE: 

'This  cause  came  on  the  last  term,  and 
again  this  25  day  of  may,  in  the  year  of  our 

lord  1793,  to  be  heard  on  the  bill, 
201      ^answers,    exhibits,    examinations  of 

witnesses,  and  report  of  the  commis- 
sioner, persuant  to  the  Oder  of  the  28  day  of 
may,  in  the  year  1791,  with  exceptions  to 
the  report  by  the  plaintiff,  and  was  argued 
by  counsil:  on  consideration  whereof  the 
court  doth  now  deliver  its  opinion,  tinder 
the  articles  controverted  between  the  par- 
ties, as  followeth : 

ARTICIvE  I. 

A  deduction  of  1055  pounds  from  the  5500 
pounds,  to  pay  which,  at  three  install- 
ments, the  plaintiff  had  given  his  bonds ; 
for  which,  deduction  he  clameth  a  credit, 
alleging  that  the  Jamaica  debts  assigned 
did  not  amount  to  so  much  money  as  the 
parties  supposed  at  the  time  of  the  agree- 
ment; and  excepteth  to  the  commissioners 
report  for  disallowing  the  clame.  the 
plaintiff  in  the  references,  among  the  ex- 
hibits, first  to  Henry  Banks  and  William 
Hay,  and  afterwards  to  Jerman  Baker  and 
John  Marshall,  supposed  the  sum  of  the 
Jamaica  debts,  agreed  to  be  assigned,  to  be 
95611.  6s.  2d.  and  the  deficiency  to  be  7791. 
8s.  5d.  and  in  the  reference  to  George  Weir, 
also  among  the  exhibits,  supposed  the  sum 
of  debts,  agreed  to  be  assigned,  to  be  the 
same,    but  the  deficiency  to  be  8211.  6s.  8d. 

Which  ever  it  was,  the  deduction  could 
not  be  1055  pounds,  if  the  former  were  the 
deficiency,  95611.  6s.  2d. :  55001.  : :  7791.  8s. 
Sd. :  4481.  7s.  if  the  later  were  the  defi- 
ciency, 95611.  68.  2d. :  55001.  : :  8211.  6s.  8d  : 
4721.  9s.  2d.,  and  the  deficiency  ought  to 
have  been  1833  pounds,  to  intitle  the  plain- 
tiff to  the  1055  pounds. 

Yet  he  persisteth  in  the  clame,  and  would 
justify  it,  in  his  remarks  on  the  commis- 
sioners report  by  propounding  the  question, 
and  giving  to  it  the  answer,  following; 
4f  5500  pounds  is  to  produce  9596  pounds, 
what  must    821   pounds    produce?    answer. 
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Jamaica  currency  1055  pounds,' aaith  he; 
sQpposing  the  deficiency  now  to  be  95%, 
instead  of  95611.  68.  2d. ;  on  which  is  ob- 
served :  first  the  four  terms  in  the  question 
and  answer  are  not,  as  they  ought  to  be, 
geometrical  proportional ;  for  the  product  of 
the  extreme  terms  is  not  equal  to  the  prod- 
uct of  the  mean  terms,  secondly,  the 
fourth  term,  the  deduction,  is  Jamaica  cur- 
rency; whereas  the  deduction  claimed  in 
Virginia  currency,  thirdly,  the  first  term 
is  Virginia  currency,  and  the  others  are 
Jamaica  currency ;  whereas  the  first  ought 
to  have  been  of  the  same  denomination 
with  the  third,  fourthly,  if  the  question 
propounded  by  the  plaintiff  be  resolved  by 
the  problem,  by  which  questions  of  that 
kind  are  usually  resolved,  that  is,  by  divid- 
ing the  product  of  the  second  and  third 
terms  by  the  first  term,  and  if  the  deficiency 
had  been  more  than  it  was  supposed 
202  *to  be,  the  assignors  would  have  been 
bound  to  make  good  more  than  9596. 
for  example:  if  the  deficiency  had  been 
1000,  instead  of  821,  the  defendents  must 
have  made  good  0340 :  for  5500 :  9596 : :  1000 : 
1744,  and  9596—1000  1 1744=.10340.  if  the  de- 
ficiency had  been  2000,  instead  of  821,  the 
defendents  must  have  made  good  11085,  in- 
stead of  9596 :  and  so  on ;  the  money  to  be 
made  good  increasing  as  the  sum  of  the 
debts  assigned  decreased. 

But  enough  hath  been  said  on  the  ratio, 
by  which  the  deduction  ought  to  be  ad- 
justed, and  to  have  said  any  thing  of  it  was 
unnecessary, if  the  opinion,  the  foundation  of 
which  shall  now  be  explained,  namely,  that 
the  plaintiff  is  not  in  titled  to  any  deduction, 
be  correct,  every  part  of  the  agreement 
made  the  25  day  of  April,  178b  which  Adam 
Hunter  had  bound  himself  to  perform, 
was  effectually  performed  by  him.  first  he 
assigned  his  right  and  title  in  John  Dix- 
on's nine  bonds,  and  also  in  one  other 
bond,  which,  although  not  enumerated  in 
the  list,  which  forms  part  of  that  agree- 
ment, was  transferred  by  assignment  of 
the  mortgage,  to  Daniel  Laurence  Hylton  ; 
secondly,  the  sum  of  the  principal  moneys, 
which  had  been  due  by  the  ten  bonds,  ex- 
ceed the  73471.  Is.  3d.  which  were  supposed 
by  the  agreement  to  be  due  on  the  nine 
bonds;  and  thirdly,  the  money  due  upon 
the  first  of  the  nine  bonds,  that  is  number 
6,  and  part  of  the  money  due  upon  the 
second  of  the  nine  bonds,  that  is  number  7, 
which  had  been  paid  to  Hibbert  and  Jack- 
son, the  attorneys  of  James  Hunter,  was 
refunded  to  D.  Lf.  Hylton,  that  is,  was  paid 
for  his  use,  and  by  hts  authority,  to  his 
brother  William  Hylton. 

But  the  representative  of  Hibbert  and 
Jackson  refnseth  to  account  for  interest  of 
the  money  so  received  by  them— for  this 
interest  the  plaintiff  clames  the  credit, 
which  he  would  have  deducted  from  the  5500 
pounds,  the  principal  money  due  by  his 
own  bonds. 

He  must  be  intitled  to  it  if  intitled  to  it 
at  all,  either  by  the  agreement  of  25  of 
april,  1785,  or  some  other  agreement  poste- 
rior to  it- 


I.  Not  by  the  agreement  of  25  of  april, 
1785,— by  that  Adam  Hunter  bargained  to 
assign  his  right  and  title  in  certain  bonds ; 
if  he  had  a  right  and  title  to  interest  upon 
the  money  which  had  been  due  by  those 
bonds,  or  any  of  them,  the  plaintiff,  by  the 
assignment  had  the  same  right  and  title ; 
and  therefore  might  have  recovered  the  in- 
terest from  those  who  were  accountable  for 
it.  if  Adam  Hunter  had  not  a  right  and 
title  to  interest  the  money,  which  had 
been  received    by    Hibbert    and     Jackson, 

the  attorneys  of  James  Hunter,  the 
203      plaintiff  had  no  right  *or  title  to  the 

interest;  because  by  the  agreement 
it  was  not  bargained  to  be  assigned  to 
him;  but  Adam  Hunter  was  bound  by 
the  agreement  only  that,  in  case  any  part 
of  the  bonds  had  been  paid  to  Hibbert 
and  Jackson,  the  sums  should  be  refunded 
to  Daniel  L.  Hylton ;  not  that  they  should 
be  refunded  with  interest;  so  that  by  the 
agreement  of  25  of  april,  1785,  the  plain- 
tiff is  not  intitled  to  the  deduction  clamed. 

II.  Is  he  intitled  to  it  by  any  posterior 
agreement? 

1.  In  the  condition  of  the  bond,  executed  by 
Hunters  executors,  27  of  april,  1785,  oblig- 
ing themselves  to  make  the  assignment, 
is  contained  a  recital,  that  of  John  Dixons 
bonds  to  James  Hunter,  nine,  amounting 
to  73471.  Is.  3d.  with  the  interest  accruing 
thereon  still  remained  due  and  unpaid, 
these  words,  ^with  the  interest  still  remain 
due  and  unpaid,'  are  understood  by  the 
plaintiff  to  refer,  as  well  to  the  interest  on 
the  bonds,  of  which  one  had  been  wholy, 
and  the  other  partly,  discharged  by  pay- 
ments to  Hibbert  and  Jackson,  as  to  the 
interest  on  the  other  bonds,  but  this  ex- 
position is  rejected,  because  it  is  inconsist- 
ent with  the  agreement,  made  two  days 
before ;  an  agreement  which  doth  not  ap- 
pear to  have  been  set  aside  by  the  parties, 
but,  on  the  contrary,  is  supposed  to  be  the 
agreement  recited  in  •  the  same  condition ; 
and  to  be  the  agreement  in  execution  of 
which  this  bond  was  granted;  and  there- 
fore to  be  still  in  force. 

The  inconsistency  of  the  exposition  is 
manifest;  for  the  agreement  supposed  part 
of  the  bonds  might  have  been  paid  to  Hib- 
bert and  Jackson,  because  it  had,  in  that 
event,  provided  that  the  sums  which  had 
been  paid  to  Hibbert  and  Jackson,  should 
be  refunded  to  Daniel  L.  Hylton,  not  that 
more  than  the  sums  paid  to  Hibbert  and 
Jackson  should  be  accounted  for  to  Daniel 
Laurence  Hylton. 

The  words,  'all  which  bonds,  together 
with  the  interest  accruing  thereon  still  re- 
main due  and  unpaid, '  in  the  recital,  there- 
fore, ought  to  refer  to  the  agreement,  and, 
congruously  with  it,  to  be  understood  thus : 
all  which  bonds,  together  with  the  interest 
accruing  thereon,  still  remain  due  and  un- 
paid, notwithstanding  any  act  of  the  obli- 
gors; and  if,  by  act  of  Hibbert  and 
Jackson,  any  of  the  bonds  had  been  paid, 
in  that  case,  the  sums  paid  to  them  should 
be  refunded. 

The   plaintiff,    in  his    remarks,  saith  4n 
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case  Hibbert  had  received  the  whole,  and 
witheld  or  failed  in  any  respect  to  pay  it  to 
the  plaintiif,  thedefendents  were  obliged  to 
make  it  good.'  if  by,  'the  defendents  were 
obliged  to  make  it  good,'  be  meaned  thede- 
fendents must  have  refunded,  or  were 
obliged  to  make  good,  the  whole  which  Hib- 
bert had  received,  the  proposition  is 
204  ^admitted  to  be  true ;  but  the  plain- 
tiffs inference,  that  the  defendents 
must  not  only  have  refunded  what  Hibbert 
had  received,  but  have  paid  interest  for  it, 
is  denied  to  be  deducible  from  that  proposi- 
tion. 

2.  By  a  statement,  21  June,  1785,  to  which 
are  the  signatures  of  Adam  Hunter  and 
Abner  Vernon,  the  nine  bonds  with  interest 
are  supposed  to  amount  to  95611.  6s.  2d.  to 
this  statement,  as  well  as  to  another  paper 
hereafter  to  be  mentioned,  the  plaintifr  is 
believed  to  allude,  where,  amoilg  the  ques- 
tions, preliminary  to  his  remarks  upon  the 
commissioners  report,  he  propounded  the 
following:  'have  the  defendents  not  con- 
venanted  and  warranted  to  make  a  title  to 
a  certain  interest,*  specifying  a  fixed  sum 
to  be  due  therein,  at  the  time  of  agree- 
ment, with  a  condition  annexed  to  refund 
whatever  was  short  of  this  sum?'  to 
which  question  the  answers  are:  first,  the 
statement  containeth  no  express  terms  by 
which  the  defendents  convenanted  to  do 
any  thing,  or  warranted  any  thing;  and 
seemeth  designed,  not  to  make  a  new  agree- 
ment, as  to  the  amount  of  the  debts  as- 
signed, but  only  to  give  the  plaintiff  the 
best  account,  which  the  books  of  the  de- 
fendents testator  enabled  them  to  give,  of 
the  bonds,  the  money  due  by  which  he  or 
they  had  not  received,  and  secondly,  the 
warranty,  which  might  be  perhaps  implied 
in  the  term,  'sold,'  in  the  statement,  if  a 
formal  agreement  had  not  been  made,  ought 
not  to  be  further  obligatory  on  the  defend- 
ents than  the  agreement  on  the  25  of  april 
preceding,  the  extent  of  which  hath  been 
defined:  because  this  very  sale  was  con- 
tracted by  that  agreement;  because  the 
same  agreement  is  mentioned  in  the  condi- 
tion of  the  plaintiffs  bond  to  the  defend- 
ents, of  the  same  date  with  the  statement, 
and  appeareth  thereby  to  have  been  consid- 
ered by  the  parties  as  a  pact  not  invali- 
dated, nor  altered;  and  because  by  the 
terms  of  the  agfreement  recited  in  the 
condition  of  that  bond,  of  the  21  of  June, 
1785,  compared  with  the  agreement  of  25  of 
april,  the  defendents  were  liberated  from 
obligation  to  make  good  any  deficiency, 
refund  any  money,  or  allow  any  deduction, 
more  than  the  money  which  Hibbert  and 
Jackson  had  received,  and  that  money,  not 
with  interest. 

3.  A  paper,  introduced  by  the  plaintiffs 
counsil  at  the  hearing  last  term,  called  an 
extract  from  the  record  of  an  assignment, 
enrolled  in  the  secretary s  office  of  Jamaica, 
seemed  relied  upon  to  prove,  that  'the  de- 
fendents had  covenanted  and  warranted  a 
title  to  a  certain  interest,  specifying  a  fixed 
sum  to  be  due  on  the  bonds,  at  the  time 
of  assignment. '     this   paper  is  not  authen- 


ticated, and  therefore  not  allowed  to  be 
a  proper  exhibit ;  but,  if  it  were  a  proper 
exhibit,  it  would  not  prove  the  money, 
actualy  assigned,  to  be  so  much  as  the  de- 
fendents admit  it  to  be. 
205  M.  The  endorsements  on  the  plain- 

tiffs second  and  third  bonds,  by 
Adam  Hunter,  acknowledging  the  plaintiff 
to  be  a  creditor  on  each  bond  for  5271.  10s. 
or  one  half  of  the  deduction  of  1055,  clamed 
by  the  plaintiff,  are  relied  upon  as  proofs  of 
an  agreement  to  allow  that  deduction,  but 
that  agreement  ought  not  to  bind  the  de- 
fendents ;  because,  at  that  time,  they  did  not 
know  that  ten  bonds,  instead  of  nine,  by  the 
assignment  of  the  mortgage  had  been  trans- 
ferred to  the  plaintiff;  and  because,  if  con- 
sent, yielded  under  a  misapprehension, 
were  ordinarily  binding,  this  case  should 
be  an  exception  to  the  rule,  the  plaintiff  in 
his  letter  to  Adam  Hunter,  dated  the  18th 
day  of  September,  1788,  having  assured 
him,  'that  every  mistake  should  be  rectified.' 
and 

5.  The  defendents  first  answer  is  also  re- 
lied upon  by  the  plaintiff  to  prove  the 
agreement  to  make  a  deduction  for  some 
deficiency,  but  the  defendents  ought  not 
to  be  bound  by  their  concession  in  that 
answer,  for  the  reasons  stated  in  the  next 
preceding  section ;  especially  the  defendents 
having  retracted  that  concession  in  a  sup- 
pletory  answer. 

ARTICLE  n. 

The  defendents  dame  a  credit  for  621.  16s. 
4d.  of  current  money  of  Jamaica,  the  money 
due  by  the  ten  bonds,  whereof  the  plaintiff 
had  the  benefit,  by  so  much  exceeding  the 
amount  of  the  money,  supposed  to  be  due 
by  the  nine  bonds,  enumerated  in  the 
agreement  of  the  25  april,  1785.  and  if  the 
foregoing  opinion  be  correct,  the  defend- 
ents seem  intitled  undoubtedly  to  this 
credit,  reduced  to  Virginia  current  money, 
by  the  ratio  of  that  agreement,  with  in- 
terest. 

ARTICLE  III. 

Exception  by  the  plaintiff  to  the  com- 
mencement of  interest  on  his  bonds,  at 
periods  too  early,  that  is,  at  the  times 
when,  by  the  conditions  of  the  bonds,  the 
principal  moneys  were  payable,  the  legal 
title  to  interest  generally  commenceth  when 
the  time,  limited  by  the  contract,  for 
payment  of  the  principal  expireth.  by 
the  agreement  of  the  25  of  april,  1785,  the 
terms  of  payment  were  for  one  third  of  the 
5500  pounds,  six  months,  for  another  third, 
fifteen  months,  and  for  the  remaining  third, 
twenty  seven  months,  after  the  date  of  as- 
signment, the  defendents,  as  appeareth  by 
a  recital  in  the  condition  of  their  bond  to 
the  plaintiff,  executed  two  days  after,  had 
agreed  that  they  would,  by  their  attorney, 
to  be  made  by  them  for  that  pur- 
pose in  Jamaica,  transfer  and  assign  to  the 
plaintiff  and  William  Hylton  the  bonds 
and  mortgage,  so  soon  as  their  attorney 
should  be  required  so  to  do.  the  day 
when    the    assignment     was     made      doth 
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206  *not  appear,  but  the  plaintiff  in  hia 
bill  admitteth  it  to  have  been  made 
before  the  16  day  of  aug^uat,  1785 ;  and  prob- 
ably the  bnainess  was  done  the  first 
day  of  that  month,  because,  on  this  day, 
the  plaintiff  executed  his  three  bonds,  for 
payment  of  the  consideration  money  by  in- 
stalments, at  about  a  fortnight  more  than 
the  before  limited  terms  of  payment,  to 
shew  why  interest  should  not  be  computed 
from  those  times,  the  plaintiffs  objections 
nrg^ed  before  the  commissioner,  and  con- 
tained in  the  remarks  upon  his  report,  may 
be  resolved  into  two.  the  one,  that  the 
powers  given  by  the  defendents  to  their 
attorney  in  Jamaica  were  defective;  and 
the  first  assignment  ineffectual ;  to  which, 
either  of  two  several  answers  is  thought 
satisfactory:  first,  the  instruments,  com- 
mitting the  powers,  and  evidencing  the 
assignment,  are  not  exhibited,  and  there- 
fore the  court  cannot  decide  whether  they 
were  exceptionable,  or  not ;  and  to  shew 
them  to  have  been  exceptionable,  otherwise 
than  by  his  own  word,  was  incum- 
bent on  the  plaintiff,  secondly,  the  plain- 
tiff, having  accepted  the  instruments,  and 
having  executed  bonds  for  payment  of  the 
consideration  money,  by  which  the  defend- 
ents legal  title  to  interest  became  perfect ; 
the  defendents  having  done  every  thing 
required  of  them,  towards  perfecting  the 
plaintiffs  right  to  the  money  due  in  Ja- 
maica; and  the  plaintiff  not  appear- 
ing to  have  sustained  any,  or  but 
inconsiderable,  damage  by  the  pretended 
defect  of  powers,  or  insufficiency  of 
the  assignment;  to  suspend  the  defend- 
ents right  to  the  whole  interest  of  the  Vir- 
fi^inia  money  seems  asked  with  no  grace, 
in  a  court  of  equity,  by  the  plaintiff,  who 
during  that  whole  time,  hath  been  receiv- 
ing interest,  at  six  per  centum,  for  all  the 
Jamaica  money  to  which  he  was  intitled ; 
— ja  court  of  equity,  with  whose  principles 
such  a  rigour  seemeth  inconsistent,  and 
which  would  rather  amand  the  plaintiff  to 
his  remedy  by  action  at  common  law.  The 
other  objection,  urged  by  the  plaintiff,  to 
the  commencement  of  interest  is  founded 
on  the  endorsements  on  the  plaintiffs  second 
and  third  bonds,  and  is  thought  to  be 
utterly  groundless  from  the  terms  of  the 
endorsments  themselves. 

ARTICLE  IV. 

Expenses  incurred  by  the  plaintiff  in  au- 
thenticating the  second  powers  and  assign- 
ment, for  which  the  plaintiff  clameth  a 
credit,  and  expenses  incurred  by  the  de- 
fendents in  procuring  the  execution  of 
those  second  powers  and  assignments,  for 
which  the  defendents  clame  a  credit:  the 
rejection  of  the  former  and  the  admission 
of  the  later  by  the  commissioner  are  ap- 
proved :  because  the  insufficiency  of  the 
207  first  powers  and  assignment  doth  *not 
appear,  as  hath  been  observed,  and 
ought  to  have  been  made  to  appear,  before 
the  plaintiff  can  justly  clame  the  one, 
or  the  defendents  ought  to  be  burthened 
with  the  other. 


ARTICLE  V. 


Half  the  expenses  incurred  by  the  defend- 
ents, in  negotiation  of  the  plaintiffs  bill 
on  Shoolbr^  and  Moody,  with  part  of  which 
half  only  the  plaintiff,  in  his  remarks  on  ^ 
the  commissioners  report  admiteth  himself 
to  be  chargeable,  the  charge  of  half  the 
expenses  is  allowed;  because  the  report 
stateth  the  parties  to  have  agreed  to  divide 
between  them  the  expenses,  that  is,  to  divide 
the  whole  expenses  equaly. 

ARTICLE  VI. 

Costs  of  suit  on  the  third  bond,  with 
which  the  plaintiff,  excepting  to  the  report, 
allegeth  he  ought  not  to  be  charged  because 
the  action  was  commenced  a  few  days  be- 
fore the  time,  when  it  ought  by  the  agree- 
ment, endorsed  on  the  bond,  to  have  been 
commenced,  this  exception  it  disallowed, 
because,  if  the  commencement  of  the  action 
were  premature,  the  plaintiff  might  have 
pleaded  it,  and  he  waved  it,  by  not  plead- 
ing it,  and  because  the  money  was  confess- 
edly due  before  the  judgement  was  rendered. 

Therefore  the  court,  upon  the  whole  mat- 
ter, disallowing  the  plaintiffs  exception  to 
the  report,  and  approving  the  same  report 
corrected,  and  by  the  supplements  thereto 
accommodated  to  the  preceding  opinion, 
doth  adjudge  order  and  decree  that  the  in- 
junction, to  stay  execution  of  the  defend- 
ents judgements,  be  perpetual,  as  to  the 
whole  of  the  first  judgement,  and  as  to  so 
much  of  the  second  judgement  as  excedes 
9481.  Os.  3d.  and  the  costs,  with  interest 
upon  9361.  8s.  2M>  from  the  24  day  of  no- 
vember,  in  the  year  1791,  and  that  the  said 
injunction  t>e  dissolved,  as  to  the  said  9481. 
Os.  3d.  with  costs,  recovered  by  the  second 
judgement,  with  interest  upon  the  said  9361. 
8s.  2%  from  the  21  day  of  november,  in  the 
year  1791,  and  also  be  dissolved,  as  to  the 
third  judgement,  which  was  to  be  discharged 
by  the  payment  of  18331.  6s.  8d.  with  interest 
thereon,  from  the  16  day  of  november,  1787, 
and  the  costs;  and  that  the  plaintiff,  who 
appeareth  to  have  complained  against  the 
defendents  without  just  cause  in  every  in- 
stance, except  where  they  controverted  the 
credit  clamed  by  him  for  his  order  on 
James  and  Macomb,  and  who  appeareth  to 
have  delayed  the  defendents  unrighteoual}*, 
do  pay  unto  the  defendents  the  costs  ex- 
pended by  them  in  their  defence,  both  in 
the  county  court,  and  in  this  court.' 
208  *The  court  of  appeals,  before  whom 
the  cause  was  carried  by  the  plaintiff, 
on  the  31  day  of  October,  1794,  delivered  the 
following 

OPINION  AND  DECREE. 

'The  court  is  of  opinion  that  there  is  no 
error,  in  so  much  of  the  said  decree,  as  dis- 
alloweth  the  clame  of  the  appellant,  to  sus- 
pend the  commencement  of  interest  on  his 
bonds,  contrary  to  the  terms  of  them,  on 
account  of  the  supposed  delay  in  the  trans- 
fer of  the  subject  purchased,  nor  in  the 
allowance  to  the  appellee  of  half  the  ex- 
penses   only    in    negotiating    the    bill    on 
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Shoolbred  and  Moody,  nor  in  awarding 
the  appellant  to  pay  all  costs  in  the  suits 
at  law,  nor  in  allowing  the  appellant  a 
credit  fur  his  order  on  James  and  Macomb ; 
but  that  the  said  decree  is  erroneous,  so  far 
as  it  disallows  the  clame  of  the  appellant, 
for  a  deficiency,  in  the  subject  assigned,  of 
what  it  was  stated  to  be,  at  the  time  of  the 
contract,  and  allowing  the  appellee  for  a 
supposed  surplus  in  the  transfer,  beyond 
the  said  first  state ;  on  which  subject  this 
court  is  of  opinion  that  there  was  a  defi- 
ciency in  the  assignment  of  what  it  was 
stated  to  be  of  14351.  lis.  7d.  from  which, 
deducting  the  sum  of  9201.  14s.  lid.  received 
of  Hibbert  by  the  appellant,  which  is  all 
the  appellant  ought  to  be  accountable  for 
on  that  occasion,  there  remains  a  balance 
of  5141.  16s.  8d.  for  which,  with  interest 
from  the  1  day  of  april,  1785,  the  appellant 
is  entitled  to  a  credit  against  his  bonds, 
without  recourse  to  any  rule  of  proportion 
for  increasing  or  diminishing  the  sum,  so 
as  to  throw  either  gain  or  loss  upon  the 
appellant ;  that  the  said  decree  is  also  er- 
roneous, in  this,  that  the  court  disallowed 
the  appellants  expenses,  in  the  execution 
of  the  second  power,  and  allowed  the  appel- 
lee his  expenses,  on  that  occasion,  since 
neither  of  the  parties  appearing  to  be  more 
in  fault  than  the  other,  in  producing  the 
defect  in  the  first  power,  the  expenses  of 
both  ought  to  be  allowed,  and  being  added 
together  equaly  borne  by  the  parties ;  and 
also  in  this,  that  the  appellant  is  decreed 
to  pay  the  whole  costs  in  equity,  whereas 
being  relieved  partly  in  the  said  court  of 
chancery  and  more  extensively  in  this 
court,  he  ought  to  recover  his  costs  in 
equity,  as  well  in  the  said  court  of  chan- 
cery, as  in  the  county  court ;  and  that  the 
account,  stated  by  the  commissioner,  so  far 
as  it  is  inconsistent  with  this  decree,  ought 
to  be  set  aside,  and  stand  as  to  the  residue, 
therefore  it  is  decreed  and  ordered,  that  the 
said  decree,  so  far  as  the  same  is  above 
stated  not  to  be  erroneous  be  affirmed ;  that 
the  residue  thereof  be  reversed  and  annulled, 
and  that  the  appellee,  out  of  his  testators 
estate,   in    his    hands    to    be   administered 

pay  to  the  appellant  his  costs  by 
209      ^him  expended  in  the  prosecution  of 

his  appeal  aforesaid  here,  and  it  is 
ordered  that  the  cause  be  remanded  to  the 
said  court  of  chancery,  for  that  court  to 
have  the  account  between  the  parties  re- 
formed, and  a  decree  entered,  according  to 
the  principles  of  this  decree.' 

REMARKS. 

1.  The  principal  question  controverted  by 
the  parties  was,  whether  James  Hunters 
executors  were  bound,  by  their  contract,  to 
account  with  Daniel  Laurence  Hylton  for 
the  interest  of  that  money,  which  Hibbert 
and  Jackson  had  received,  and  for  which 
they  refused  to  pay  interest  whilst  they 
retained  it?  which  question  was  resolved 
into  this  other,  in  the  language  of  the 
court  of  appeals,  whether  a  deficiency  was 
in  the  subject  assigned  by  the  executors 
to  D.    I^.  Hylton? 


The  judge  of  the  high  court  of  chancery, 
in  a  lengthy  perhaps  tedious  discussion, 
which  preceded  his  decree,  endeavored  to 
prove  the  executors  not  bound,  or  in  other 
words,  to  prove  no  deficiency. 

This  is  refuted  by  the  court  of  appeals, 
after  mature  deliberation,  in  the  following 
terms: 

'The  court  is  of  opinion  that  the  said 
decree  is  erroneous,  so  far  as  it  disallows 
the  clame  of  the  appellant  for  a  deficiency, 
in  the  subject  assigned,  of  what  it  was 
stated  to  be,  at  the  time  of  the  contract  *  * 
on  which  subject,  this  court  is  of  opinion, 
that  there  was  a  deficiency,  in  the  assign- 
ment, of  what  it  was  stated  to  be,  of  one 
thousand  &c.'  that  is,  this  court  ia  of 
opinion  the  said  decree  is  erroneous,  in 
disallowing  a  clame,  which  this  court  is  of 
opinion  ought  to  have  been  allowed. 

This  specimen  of  refutation  seemeth  not 
less  happy  than  compenduous.  1,  it  is  oeco- 
nomical,  for  by  it  are  saved  the  expenses  of 
time  and  labour  requisite,  in  a  dialetic  in- 
vestigation, which  is  sometimes  perplexed 
with  stubborn  difficulties.  2,  it  is  a  safe 
mode;  for  fallacy,  if  it  exist  in  the  refuta- 
tion, cannot  be  detected.  3,  it  prevents  un- 
important discussion;  for  a  detection  of 
fallacy  would  be  nugatory,  the  doom  of 
judges  in  appeal  being  fate. 

2.  The  allowance  of  a  surplus  to  the  exec- 
utors is  confessed  to  be  erroneous,  if  the 
subject  assigned,  instead  of  being  supera- 
bundant, were  deficient. 

3.  The  rule  of  proportion,  at  a  recourse 
to  which  in  the  reversed  decree,  the  revers- 
ing decree  seems  to  glance,  as  if  it  had 
been  impertinent,  was  not  introduced,  as 
is  there  supposed,  for  increasing  or  dimin- 
ishing the  sum  ao   as  to    throw  either  gain 

or  loss  upon  the  appellant,  which 
210      would  have  been  truly  ridiculous,  *but 

upon  the  supposition  that  the  ap- 
pellant was  intitled  to  any  allowance  for 
a  deficiency,  to  shew  the  arithmetic,  by 
which  he  clamed  for  that  deficiency  so 
much  as  to  1055  pounds,  to  be  false,  and 
for  that  purpose  a  recourse  to  the  rule  of 
proportion  was  not  impertinent. 

4.  In  defence  of  that  part  of  the  decree, 
which  disallowed  the  appellants  expenses  in 
execution  of  the  second  power,  and  allowed 
the  appellee  his  expenses  on  that  occasion, 
and  which  is  condemned  of  error,  the  au- 
thor of  that  decree  propounds  for  exami- 
nation these  questions:  1,  whether  any 
proof  hath  been  exhibited  of  defect  in  the 
first  power?  2,  whether  every  purchaser 
doth  not  prepare  the  acts  by  which  the 
right  to  the  thing  purchased  is  transferred? 
3,  if  the  purchaser,  who  hath  accepted  a 
transfer,  and  bound  himself  to  pay  the  pur- 
chase money,  discovering  a  defect  in  the 
transfering  act  and  desiring  it  to  be  sap- 
plied,  ought  not  to  pay  the  expenses 
incurred  thereby? 

5.  In  many  cases,  determined  by  the  high 
court  of  chancery,  the  plaintiff,  partly 
successfull,  hath  recovered  only  part  of  the 
costs,  in  some  hath  recovered  no  costs,  and 
in  some    hath  been   condemned   to  pay    all 


220 


WYTHE 


PAGS  &C.  V,  PSNDI«BTON  &C. 


211-212 


the  coats;  and  the  present  judge  of  that 
court  will  feel  grievous  distress,  if  he  is  to 
understand  these  words  in  the  reversing 
decree :  the  appellant  being  relieved  partly 
in  the  court  of  chancery  he  ought  to  recover 
his  costs  in  equity,  to  be  the  canon,  pre- 
scribed for  his  regulation  in  awarding  costs 
in  future,  from  which  no  circumstance  can 
justi^  a  deviation — however  that  the  plain- 
tiff is  intitled  to  his  costs  in  this  case,  as 
much  as  he  is  intitled  to  the  extensive  re- 
lief afforded  to  him  by  the  court  of  appeals, 
the  judge  of  the  h.  c.  c.  will  admit  without 
hesitation.  

♦Bbtwkbn  211 

CARTER  PAGE    executor  of  Archi- 
bald Gary,  plaintiffs 

AND 

EDMUND  PENDLETON  and  Peter  Lyons, 
administrators  of  John  Robinson,  and 
other  creditors  of  Archibald  Gary,  and 
Benjamin  Wilson,  defendents, 

I.  Britifh  Creditor— Dtoctaarge  of  Debt  —A  debt  due  to 
a  Britisli  creditor  was  not  disctaarflred  by  payment 
in  paper  money  into  the  loan  office,  under  the  Act 
of  1788,  which  enacted  that  such  payments  should 
hare  that  effect. 

3.  C4MifUcatloii— Debt  Due  Enemy.— The  riflrht  to 
money  due  to  an  enemy  can  not  be  confiscated. 

IK  this  cause,  upon  the  follow! ngf  ques- 
tion, whether  payments  by  the  plaintiffs 
testator,  a  citizen  of  this  commonwealth, 
into  the  loan  office,  of  paper  money,  in 
satisfaction  of  his  debts  to  creditors,  who 
were  british  subjects,  discharged  the  deb- 
itor; a  statute,  by  the  legislature  of  the 
commonwealth,  having  enacted  that  such 
payments  should  have  that  effect?  the 
court,  on  the  3  day  of  may,  1793,  after  pre- 
mising   (a)  that  a    controversy   between    a 


(a)  A  judire  should  not  be  susceptible  of  national 
antipathy,  more  than  of  malice  towards  individuals 
—whilst  ezecutinff  his  office,  he  should  be  not  more 
affected  by  patriotic  considerations,  than  an  inso- 
lated  subject  is  affected  by  the  electric  fluid  in  the 
circumjacent  mass,  whilst  their  communication  is 
Inierrupted.  what  is  just  in  this  hall  is  just  in 
Westminster  hall,  and  in  every  other  praetorium 
npoQ  earth,  some  judflres  in  the  westindian  islands 
have  been  execrated,  by  citizens  of  the  united 
american  states,  for  several  late  sentences  aarainst 
the  latter,  in  favour  of  british  subjects,  in  certain 
maritime  causes;  justly  execrated,  if  fame  hath  not 
misreported  their  conduct  none  of  those  citizens, 
surely,  can  wish  to  see  the  tribunals  of  their  own 
country  so  polluted;  for  which  pollution  the  men 
who  sit  in  them  would,  perhaps,  deserve  the  punish- 
ment related  by  Herodotus  to  have  been  inflicted 
oo  the  corrupt  Sisamnes,  for  the  allusion  to  whose 
story,  amonir  the  devices  on  the  seal  of  the  Viririnia 
high  court  of  chancery,  the  present  judgre  of  that 
court  acknowledareth  his  obligation  to  the  ingrenius 
B.  WEST.  If  one  ask  why  is  this  premised  ?  let 
him  be  informed  that  when,  some  months  before 
this  opinion  was  delivered,  a  similar  case  was 
argued  In  another  court,  a  strang^er.  who  heard  the 
rhetoric  copiously  poured  forth,  on  that  occasion,  in 
order  to  prove,  that  an  amerlcan  citizen  might 
honestly  sls  well  as  profitably  withold  money  which 
he  owed  to  a  british  subject,  and  who  observed  what 
conviction,  caresses,  addresses,  admiration,  adula- 
tion, adoration,  followed,  such  a  man  might  have 
suspected  that  one  of  the  cardinal  virtues,  as  they 
are  called,  either  is  not  cultivated  in  America,  or  is 
not  understood  to  be  the  same  there  as  it  is  in  all 
other  civilized  countries,  to  such  a  strang^er  this 
proemium  would  not  appear  improper.— Note  in 
ediUon  of  17V6. 


british  creditor  or  debitoi,  and  his  american 
debitor  or  creditor,  discussed  before  a 
tribunal  in  the  country  of  either  party, 
should  be  decided  by  those  principles,  which 
ought  to  govern  the  decision,  if  the  same 
controversy  were  discussed  before  a  tribunal 
in  the  country  where  both  parties  were 
aliens,     published    an     opinion    in     these 

terms : 
212  *^hat,  after,   by   the  declaration  of 

independence,  the  united  states  of 
America  was  dismembered  from  the  british 
empire,  the  rights  of  war  and  peace  between 
those  two  nations,  which,  by  that  event, 
became  distinct  politic  bodies,  were  equaly 
vigorous  with  those  tights  between  nations 
never  dependent  either  on  the  other; — 

That  a  war,  of  itself,  doth  not  extinguish 
the  rights,  and,  consequently  doth  not 
discharge  the  obligations,  which  existed 
before  -the  commencement  of  it,  between 
members  of  the  different  belligerent  socie- 
ties, although,  during  the  continuance  of 
the  war,  forensian  assertions  of  the  one^ 
that  is,  the  rights,  and  exactions  of  per- 
formance  of  the  other,  that  is,  the  obliga- 
tions, are  not  permitted  in  that  country 
where  the  clamants  are  aliens ; — 

That  the  right  to  money  due  to  an  enemy 
cannot  be  confiscated;  (b)  because  only 
things  whereof  manual  occupation  may  be, 
to  which  class  a  right,  being  incorporeal, 
doth  not  belong,  are  confiscable ;  insomuch 
that  perdition  of  the  hostile  proprietors 
right  is  not  effected  by  his  captivity,  or 
even  slaughter,  but,  in  the  latter  event,  his 
representative  succeeds  to  it ; — 

That,  by  the  act  of  general  assembly, 
passed  in  the  year  one  thousand  seven 
hundred  and  sevetaty-seven,  intituled  an 
act  for  sequestering  british  property,  and 
enabling  those  indebted  to  british  subjects^ 
to  pay  off  such  debts,  and  directing  the 
proceeding  in  suits  wherein  such  subjects 
are  parties,  the  legislature  of  this  common- 
wealth   hath    admitted,    that   the   law   and 


(b)  If  this  seem  contrary  to  what  is  called  au- 
thority, as  perhaps  it  may  seem  to  some  men,  the 
publisher  of  the  opinion  will  be  ag^ainst  the  author- 
ity, when,  in  a  question  depending^.  like  the  present, 
on  the  law  of  nature,  the  authority  is  against  reason,, 
which  is  affirmed  to  be  the  case  here,  in  truth, 
acquirement  by  conquest  is  a  relic  of  barbarism, 
capture  and  detention  of  an  enemys  goods  is  just 
only  where  members  of  one  community.  Injured  by 
those  of  another,  had  not  been  able  to  obtain  repa- 
ration otherwise  than  by  reprisal,  and  there  the 
reparation  ought  to  be  commensurate  to  the  injury, 
to  accede  that  measure  would  be  more  rigorous  in 
this  than  in  ordinary  Instances:  because  they  who 
are  forced  to  make  the  reparation  seldom  or  never 
happen  to  be  those  who  had  been  perpetrators  of 
the  injury,  peiracy  is  now  generally  denominated 
hostility  to  mankind,  although  it  was  esteemed,  as 
Thucydides  ralates,  by  those  whom  he  calleth 
antients,  both  of  greeks  and  barbarians,  not  appro- 
brious  but.  honourable,  and  is  so  esteemed  at  this 
day  no  doubt  by  some  people  on  the  african  coast  of 
the  mediteranian  sea.  but  is  privateering,  which 
many  of  the  present  enlightened  age  seem  to  think 
justifiable,  any  thing  but  piracy  licensed  imperialy, 
and  can  such  a  license  consecrate  it?  a  commission 
authorizing  reprisals  would  seem  like  a  licen.se  for 
robbing  Peter  to  pay  Paul,  if  the  members  of  a 
whole  community,  when,  without  their  knowledge, 
some  of  their  fellow-citizens  or  fellow-subjects  act 
unjustly,  be  not  Involved  in  the  guilt,  a  commission 
for  privateering  seems  a  license  to  rob  Peter  for 
enriching^  Paul.— Note  In  edition  of  17»5. 
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ttsag^es    of  nations   required   that  the  debts 
of    british     subjects    should    not    be 

213  'confiscated,  before  their  sovereig-n 
should,  by  his  example,  have  pro- 
voked and  justified  such  a  retaliation,  on 
the  part  of  this  commonwealth ; — and  thereby 
(c)  the  legislature  recognized  the  obli- 
gation of  that  law  and  of  those  usages ; — 
that  this  recognition,  to  the  efficacy 
whereof  diplomatic  ceremony  or  a  pragmatic 
sanction  was  unnecessary,  did  sufficiently 
declare,  and  was  equivalent  to  an  explicit 
and  solemn  pact  yielding,  the  consent  of 
the  legislature,  and  the  consent  of  the 
people  of  this  commonwealth  too,  if  the  leg- 
islature could  bind  them  in  that  instance, 
to  observe  the  praecepts  of  that  law,  and 
conform  to  those  usages; — a  people  who, 
before  their  separation  ^om  the  british 
empire  were,  and  ever  since  have  been,  in 
the  habits  of  such  observance  and  con- 
formity ; — and  a  legislature  who,  by  an  act 
passed  in  1779,  constituting  the  court  of 
admiralty,  hath  adopted  into  its  statutory 
code  the  laws  of  nature  and  nations ; — 

That  the  legislature  could  not  retract  their 
consent  to  observe  the  precepts  of  the 
law,  and  conform  to  the  usages  of  nations; 
for  the  act,  by  which  the  consent  was  tes- 
tified, although  it  be  in  form  of  a  statute, 
the  existence  of  which  generally  begins, 
continues,  and  ends,  with  the  will  of  its 
creator,  was  indeed  a  convention  in  which 
the  legislature  was  but  one  party ;  and  the 
king  of  great  britain  not  having  authorised 
the  confiscation  of  debts,  owing  by  his  sub- 
jects to  the  citizens  of  this  commonwealth, 
the  legislature  of  the  commonwealth  could 
not  confiscate  debts  owing  to  british  sub- 
jects, without  violating'  the  public  faith; 
that  money,  in  the  hand  of  a  debitor,  due 
to  an  enemy,  cannot  be  confiscated,  upon 
the  principle,  that  it  is  the  creditors  prop- 
rty,  for  such  money  remaineth  the  property 
of  the  debitor,  and  doth  not  become  the 
property  of  the  creditor,  before  a  payment  of 
it  to  himself,  or  a  payment  to  his  representa- 
tive acting  by  virtue  of  a  prior  authority, 
or  a  payment  to  an  officious  stranger  ratified 
by  posterior   consent   of  the    creditor;  and 

That  the  acts  of  general  assembly,  on 
the  subject  of  confiscation,  may  be  so  ex- 
pounded, without  contravening  the  princi- 
ples of  sound  criticism,  (d)  as  not  to 
purport  that  effect,  and  that  by  such  an 
exposition  the  dignity  of  the  common- 
wealth and  honour  of  its  legislature  would 
be  consulted. 

That  the  right  to  money  due,  which  is 
concomitant  with  the  person  of  the  creditor, 
cannot  be  extinguished  by  the  legislature 
of  the  debitors  country,  if,  at  the  time  of 
the  legislative  act,  by  which  the  extin- 
guishment     was     intended     to      be 

214  wrought,    tne    'creditor    were    not    a 
citizen    or  a   subject  of  that  country, 

or,  being    a  foreigner,    were  not  a  resident 

(c)  Tbe  whole  of  wbat  ta  stated  In  thts  aod  the 
next  followinfif  paraflrraph  Is  believed  to  be  Incon- 
testlble.— Note  in  edition  of  1795. 

(d)  This  Is  submitted  to  censure.— Note  In  edition 
of  1795. 


or  had   not  a   domicilium   therein;  (e)  be- 
cause such  a  creditor  was  not  subject 

215  to  the  'authority   of  that  legislature, 
and  consequently    not   bound    by   its 

acta,  if  the  parUament  of  Great-britain 
should,  by  an  act,  declare  the  rights  of  cred- 
itors, of  any  other,  or  all  other  countries, 
to  money  due  from  british  subjects,  to  be 
extinguished,  all  courts,  perhaps  those  of 
Westminster  hall  not  excepted,  would  ad- 
jure such  legislative  omnipotence,  arrog^ated 
by  the  parUament.  but  that  parllameni 
hath  not  less  power  than  any  other  legisla- 
ture :— 

Here  is  excepted  the  case,    in   which,    by 

legislative  authority,  remedies  are  provided 

for  condemning  the  credits  and  effects 

216  of  *an  absentee  to  the  payment  of  his 
own  debts  to  his  creditors ;  which  the 

laws  of  nature  and  nations  permit  for  pre- 
venting a  failure  of  justice. 

That  it  the  creditors  rignt  to  money  due 
from  his  debitor,  of  another  country  can- 
not be  extinguished  by  a  legislative  act  of 
that  country,  the  debitors  obligation  to  pay 
the  money  cannot  be  absolved  by  a  legisla- 
tive act  of  the  same  country ;  because  the 
legislature,  which  is  at  most  only  the 
representative  of  the  debitor,  and  hath  not 
more  power  than  its  constituent  had,  could 
not  do  that  which  the  debitor  could  not 
have  done ;  but  the  debitor  could  not  by  any 
act  of  its  own,  other  than  the  payment  to 
the  creditor,  or  to  some  other  empowered 
by  him  to  receive  the  money,  dissolve  the 
obligation  to  pay  it;  and  although,    during 


(e)  The  position  in  the  sixth  article  of  our  bill  of 
rlfifhtB,  namely,  that  men  are  not  bound  by  laws  to 
which  they  have  not,  by  themselves,  or  by  represen- 
tatives of  their  election,  assented.  Is  not  true  of 
unwritten  or  common  law,  that  is,  of  the  law  of 
nature,  called  common  law,  because  It  is  common  to 
all  mankind,  the  prohibition  to  kill  or  wound  our 
fellow  men,  to  defame  them,  to  invade  their  prop- 
er ty,  the  praecepts  to  deal  faithfully,  to  make  repara- 
tion for  injury,  and  others,  are  perceived  intuitively 
to  harmonize  with  our  Innate  notions  of  rectitude, 
so  that  every  man,  not  under  the  temptations  of 
revengre.  lust  or  avarice  solicited  by  opportunity, 
feels  the  oblifiratlon  to  obey  those  prohibitions  and 
precepts,  more  forcibly  than  if  the  duties  were 
capable  of  demonstration,  these  laws  of  nature 
are,  as  Antisrone  says  to  Creon,  in  Sophocles,  v.  408w 

unwritten  laws  divine. 

Immutable,  eternal,  not  like  these 
Of  yesterday,  but  made  e'er  time  beffan. 
Francklln. 

They  are  laws  which  men,  who  did  not  ordata 
them,  have  not  power  to  abrogate. 

Neither  is  the  position  true  of  Instituted  laws,  if 
it  be  llteraly  understood,  that  is,  if  it  be  applied  to 
individuals,  in  the  cases  of  those  who  were  not  tn 
belnflrat  the  institution  of  the  law,  nor  even  in  cases 
of  the  greater  number  of  those  who  were  in  beins* 
at  that  epocha. 

Women,  infants,  and  many  others,  deprived  of 
suffrasre,  cannot,  either  by  themselves  or  their 
representatives,  be  truly  said  to  yield  their  assent 
to  any  law.  they  would  not  be  permitted,  if  they 
should  be  willinfif.  and  even  offer,  with  any  cere- 
mony whatever,  to  declare  their  assent:  and  yet 
they  are  bound  by  the  law.  the  oblifiratlon  of  tlie 
law,  therefore,  did  not  derive  its  force  from  their 
consent,  if  the  obligation  of  a  statute,  upon  some 
who  were  confessedly  bound  by  it,  derived  not  its 
force  from  their  consent  explicitly  declared,  that 
such  an  obligation  can  derive  force  from  their 
implied  or  tacit  consent  is  denied. 

Afirain,  a  man  is  confessedly  bound  by  a  statute, 
enacted  when  he  was  a  foetus,  or  an  embryo,  or 
before  he  was  either,  but,  accordlngr  to  this  article 
of  the  bill  of  riflrhts,  understood  literally,  he  is  not 
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a  war  between  the  nations  or  creditor  and 
debitor,  the  former  cannot  compel  the  later, 
by  a  jadiciary  sentence  in  his  own  country, 
to  pay  the  money,  such  a  sentence  may  be 
obtained  during  the  war,  in  another  coun- 
try, if  the  debitor  be  found  there ; — 

That,  for  reason  before  explaned,  the 
legislature  of  any  nation  hath  not  power  to 
substitute  a  different  thing  for  the  money 
which  their  people  had  before  obliged  them- 
selves to  pay  to  the  people  of  another  nation : 
if  the  british  parliament  should  enact,  that 
the  money  due  from  british  subjects  might 
be  discharged  by  delivering  malt,  to  the 
creditors,  such  an  act  would  here,  and  per- 
haps, every  where  else,  be  adjudged  void, 
as  to  all  creditors,  who  were  not  british 
creditors. 

That  the  legislature,  by  their  act,  passed 
in  January,  1788,  having  declared  that  the 
commonwealth  shall,  in  no  event  or  contin- 
gency, be  liable  to   any  person  or  persons 


bouDd  by  the  law  laecanse  be  did  not  consent  to  it. 
If  obligation  of  the  statute  be  said  to  derive  its 
force  from  assent  subsequent  to  tbe  iustltution,  and 
one  ask.  at  wbat  affe  the  assent  can  be  yielded,  and 
by  what  acts  it  may  be  indicated?  to  define  either 
satisfactorily,  in  answerinflr  the  question,  will  be 
difflcalt.  perhaps,  impossible. 

Tbat  laws,  of  civil  institution,  derive  their  obliga- 
tion from  consent  of  those,  who  were  members  of 
the  community,  when  the  laws  were  instituted. 
mnst  he  admitted,  but,  if  the  obllfiration  cease  with 
the  existence  of  those  individual  legislators,  which 
mast  be  the  consequence  of  denyinflr  the  oblisration 
of  the  law  upon  individuals,  who  did  not  consent  to 
it.  the  laws  could  not  be  perpetual,  as  many  laws 
are  .said  to  be,  nor  catholic,  as  all  laws  ouffht  to  be. 
besides,  many  laws  are  enacted  aflrainst  the  consent 
of  great  part  of  the  community. 

The  vigror  of  instituted  laws,  if  it  survive  the 
original  lecrlslators,  must  be  continued,  not  by  con- 
jient  of  succeediuflT  flreneratlons,  declared  indlvid- 
naly.  but  by  some  other  principle:  and  that  is 
natural  reason. 

Without  society,  mankind,  if  they  could  exist  and 
propagate,  would  be  wretched :  their  native  riffhts 
would  be  frequently  violated:  the  enjoyment  of 
acquired  rights  be  precarious;  nor  could  society  be 
preserved  without  civil  institutions  and  reflrulatlons. 
hence  the  obllfiration  to  observe  and  conform  to 
those  institutions  and  regulations,  by  the  law  of 
nature,  devolves  upon  men,  who  could  not  consent 
to  them. 

This  doctrine  is  not  derogatory  to  rational  civil 
liberty,  which  is  to  be  free  from  all  civil  obllfiration, 
except  such  as  laws,  enacted  by  consent  of  the 
society,  or  representatives  of  their  election,  had 
created;  and  to  be  free  from  those  oblifirations. 
wben  the  same  society,  of  representatives,  shall 
signify  their  will  to  abrofirate  the  laws,  which  did 
create  the  oblifirations. 

But  what  is  the  same  society?  for  no  nation,  at 
the  end  of  an  honr,  consists  of  those  individual  men 
of  whom  it  consisted  at  the  besrininff  of  that  period. 
By  national  identity  must  be  meaned  a  mystical 
union  of  members  by  successive  generations, 
whereof  one  imperceptibly  renovates  the  decay  of 
another,  a  kind  of  immortality  beinsr  one  of  the 
attributes  of  a  nation,  in  like  manner  as  (to  com- 
pare small  thinsrs  with  arreat)  in  place  of  soldiers 
who  were  removed,  by  any  mean,  from  the  mace- 
donlan  lochos  athanatos.  and  the  roman  legio 
immortalis,  others  were  surrogated,  so  as  to  perpet- 
uate them. 

This  Identity  is  familiar  to  us  in  ordinary  dis- 
course. When  the  romans  are  said  to  have  expelled 
the  Tarquins,  and  to  have  conquered  Perseus,  by 
romans  are  understood  the  same  nation,  althoufirh 
between  those  two  events  more  than  three  hundred 
years  had  passed. 

National  identy  hath  been  represented  by  sensible 
Imafires:— by  a  river:  the  Potowmac,  for  example, 
which  is  called  the  same  river,  althoufirh  not  a  drop 
of  the  water,  which  covered  its  bedt  when  it  was 
first  distinfiraished  by  that  appellation,  had  flowed 
or  ebbed  in  its  chanel  for  many  by  past  afires:— by 


whatsoever,  for  any  sum,  on  account  of  pay- 
ments made  by  american  debitors  into  the 
loan  ofBce,  other  than  the  value  thereof 
when  reduced  by  the  scale  of  depretia- 
tion,  that  is,  other  than  the  true  value 
of   the   paper   money,    when    it    was  paid, 

could  not  believe,  that  to  compel 
217      *british  creditors  to  allow  more  value, 

if  compellable  to  allow  any  value,  for 
payments,  without  their  authority,  against 
their  consent,  and  never  accepted,  than 
those  would  allow  for  them,  who  pretended 
to  authorize  the  payments,  receive  the 
money,  and  apply  it  to  their  uses,  would  be 
thought  just,  by  any  men,  except  the  deb- 
itors, thus  enriched  by  discharging  debts, 
incurred  for  things  of  real  value,  with  paper 
money,  of  little  or  no  value  (f)  for  any 
other  purpose;  and  therefore  the  general 
assembly  may  be  presumed  to  have  in- 
tended, by  their  several  acts  on  this  subject, 
and  those  acts  compared  together  may  be 
so  interpreted,  as  to  intitle  the  debitor  to 
retribution  from  those  by  whom  he  was  en- 
couraged to  deposit  his  money  in  their 
funds;  which  seemeth  to  be  the  least  ex- 
ceptionable mode  of  adjusting  this  matter ; — 
That  the  provisional  articles  and  defini- 
tive treaty  of  peace  between  the  united 
states  of  America  and  the  king  of  Great- 
britain,  after  the  ratifications  thereof,  if 
they  be  valid,  abrogated  the  acts  ot  every 
state  in  the   union,  tending  to  obstruct  the 


a  tree;  as  in  the  episode  of  the  Iliad.  Z.  containinfir 
the  dialofiTue  between  Dlomede  and  Olaucus;  by  a 
ship,  which  is  called  the  same  ship,  when,  from 
decays  and  reparations,  not  one  atom  of  the  mate- 
rials, with  which  it  was  launched,  remains  about  it. 

But  no  imacre.  perhaps,  can  represent  national 
identity  so  completely  as  a  mans  self,  in  the  course 
of  his  life,  such  chaufires  happen  both  in  body  and 
mind,  that  Pythagoras,  at  ninety  years  of  affe, 
seemed  no  more  than  to  be  the  Pythag-oras.  of  nine 
days,  nine  months,  or  nine  years  old,  than  he  was 
Euphorbus.  Collides,  Hermotimes  or  Pyrrhus,  each 
of  whom  he  supposed  himself,  by  the  metempsy- 
chosis, successively  to  have  been,  and  with  no  less 
propriety  than  Pythasroras  may  be  called  the  same 
man,  notwithstandinfir  the  chansres  which  happened 
to  him.  may  the  nation,  whose  social  compact  hath 
not  been  dissolved,  be  called  the  same  nation,  for 
any  period  of  time. 

If  those,  who  enacted  the  laws,  and  those,  who, 
several  afires  afterwards,  abolished  them,  can  be 
called  the  same  nation,  the  laws  may  be  truly  said 
to  beffin  and  end  by  the  same  authority,  and  men 
considered,  not  as  individuals  but,  as  a  nation  may 
be  truly  said  not  to  be  bound  by  any  laws,  of  civil 
institution'  except  those  to  which  they,  that  is  the 
nation,  had  sriven  their  consent,  in  this  sense,  the 
position  before  said  to  be  in  our  bill  of  rifirhts  is  ad- 
mitted to  be  true:  and  in  the  like  sense  only  this 
proposltionof  chief  justice  Hobart,  in  the  256  pasre 
of  his  report,  namely,  an  act  of  parliament  hath 
every  mans  consent  as  well  TO  COME  as  present, 
can  be  free  from  anachronism. 

Upon  these  principles,  men  are  bound  by  statutes 
of  the  country,  whereof  they  are  members,  al- 
thoufirh, considered  as  individuals,  they  did  not,  by 
themselves,  or  representatives  of  their  election, 
consent  to  the  statutes. 

Aliens  are  bound  by  the  laws  of  the  country  in 
which  they  reside  in  consideration  of  the  protection 
enjoyed  by  the  firovernment 

But  that  laws  of  civil  institution  cannot  bind  the 
persons  of  men,  who  are  not  members  of  the  society, 
nor  resident  within  its  territory,  is  believed  to  be 
an  irrefracrable  truth.— Note  in  edition  of  1795. 

(f)  These  payments,  if  they  must  be  called  pay- 
ments, into  the  loan  office,  were  made,  when  the 
paper  money  had  so  depretiated  that,  accordinfir  to 
the  statutory  scale,  70  pounds,  in  some  instances, 
and  1000  pounds,  in  other  instances,  were  worth  no 
more  than  one  pound.— Note  in  edition  of  1795. 
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recovery  of  britiah  debts  from  the  citizens  of 
those  States :  and  that  the  treaty  admitted 
to  have  been  once  valid,  hath  been  rendered 
invalid  by  the  failure  of  the  british  king*  to 
perform  the  articles  thereof  (g)  this  court 
hath  no  more  power  [h)  to  declare 
218  *than  it  hath  to  declare  the  british 
king  and  the  united  states  of  America 
to  be  in  a  state  of  war;  and 

Finaly  that,  if  this  court  be  restrained 
from  making  decrees,  by  which  british 
creditors  in  the  time  of  peace  may  recover 
money  due  to  them  from  the  people  of  this 
commonwealth,  the  judge  of  this  court, 
who  hath  sworn  in  obedience  to  legislative 
injunction,  an  oath,  with  which  no  human 
power  can  dispense,  that  he  will  do  equal 
right  to  all  manner  of  people,  ought  not  to 
make  decrees  by  which  Virginia  creditors 
may  recover  money  due  to  them  from  the 
people  of  Great-Britain ; — 

And  therefore  the  court,  upon  the  princi- 
ples before  stated,  being  of  opinion  that 
the  payments  into  the  loan  office,  made  by 
the  plaintiifs  testator,  did  not  discharge 
his  debts  to  his  british  creditor»,  directed 
the  plaintiff  in  distributing  the  assets  of 
his  testator,  not  to  distinguish  british 
creditors,  on  account  of  their  nation,  from 
other  creditors.     

♦Bktwekn  219 

PHILIP  AYL^TT,  plaintiff, 

AND 

CALLOHILL  MINNIS,  William  Dandridge 
Claiborne  and  Thomas  Butler,  of  whom 
the  first  is  surviving  husband  of  Mary, 
widow  and  executrix,  and  the  two  others 
are  executors,  of  William  Aylett,  hereafter 
designated  by  the  appellation,  grandson, 
and  Alexander  Moore  and  Elizabeth  his 
wife,  William  Aylett,  Mary  Aylett,  Anne 
Aylett,  and  Rebecca  Aylett,  of  whom  the 
four  last  named  are  with  the  plaintiff, 
children  of  the  said  William  Aylett,  the 
grandson,  defendents. 

May,  179S. 
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(ff)  Upon  tbis  point  the  arsrument  urflred  on  behalf 
of  american  debitors  may  be  exhibited  in  this  form : 
the  british  kinsT,  by  his  flrarrisons.  retaineth  certain 
posts  within  the  territorial  limits  of  the  united 
american  states  dominion,  and  also  hath  not  re- 
stored or  paid  the  value  of  slaves  which  his  troops 
plundered  from  some  of  our  fellow-citizens,  in 
which  articles  he  hath  been  a  leasrue-breaker.  the 
two  nations,  by  these  breaches,  are  in  a  state  of 
war:  every  article  in  the  treaty  of  peace  belnsr  a 
condition,  so  that  by  non  performance  of  any  one 
the  whole  act  is  annulled,  in  that  state  of  war 
every  man  woman  and  child  of  each  nation  is  an 
enemy  of  every  man  woman  and  child  of  the  other 
nation,  property  taken  from  an  enemy  is  lawful 
prize— becomes  by  seizure  the  property  of  the 
captor,  amerlcans.  paylnsr  the  money  due  to  british 
subjects,  may  take  It  from  them,  being-  enemies.  If 
reprisal  of  money  paid  would  deprive  the  creditor 
of  his  right,  detention  of  the  money  unpaid  ought 
to  extinguish  the  creditors  right;  and  the  rather, 
because  this  saves  to  the  debitor  the  trouble  and 
danger  of  a  conflict  to  recover  the  money  paid,  and 
to  the  creditor  the  mortification  of  a  tantallsm.— 
Note  In  edition  of  1795. 

(h)  The  question  here  discussed  Is  dependlng^, 
perhaps  at  this  time,  before  the  circuit  court  what 
they  may  determine  the  judge  of  this  court  will  not 


will  said:  "I  fflve  to  my  son  (the  plaintiff)  the 
plantation  on  which  I  at  present  live,  and  aU  my 
lands  in  Kino  William,  also  my  land  in  D.  and  in 
J.  C,  to  him  and  his  heirs:'*  and  after  other  devi- 
sees of  land,  and  declaring  that  bis  wife  shoald 
hold  and  enjoy  any  part  of  the  aforesaid  lands, 
during  widowhood,  added,  "all  the  residue  of  my 
estate,  of  what  kind  soever,  I  give  and  bequeath 
to  my  wife  aforesaid,  and  my  children,  to  be 
equally  divided  among^  them."  At  his  death  be- 
sides his  fee  simple  lands  in  K.  W.,  he  was  entitled 
to  lands  there  demised  for  999  years,  and  had 
brought  suit  to  recover  possession  of  a  part 
thereof  withheld:  his  executors  obtained  lu 
Heu).  by  the  chancellor,  t&at  by  the  above  devise 
said  leasehold  lands  also  passed  to  the  plaintlflF. 
He  states  that  It  does  not  appear  that  the  testator 
knew  that  said  lands  were  only  leasehold:  bat 
the  contrary  is  more  probable,  so  that  he  must 
have  Intended  to  embrace  them.  But  his  decision 
was  based  chiefly  upon  a  denial  of  the  authority 
and  reasonlng^  of  the  case  of  Bose  v.  BartUtt,  Cro. 
Gar.  1,  292,  which  he  here  reviews.  But  the  Court 
of  Appeals  reversed  his  decree.    1  Wash.  300. 

WII^LIAM  AYLETT,  the  grandson,  was 
seised  in  fee  simple  of  a  lage  tract  of 
land  in  Kingwilliam  county,  of  which 
part  was  his  dwelling  plantation,  and  other 
parts  were  occupied  by  tenents ;  was  seised 
in  fee  simple  of  lands  in  James  city,  War- 
wiclE  and  Bedford,  counties ; — and  was  in- 
titled  to  fourteen  hundred  acres,  part  of  a 
tract  of  land,  likewise  in  the  county  of 
Kingwilliam,  which  had  been  demised  for 
999  years,  (a)  of  this  term,  if  the  lease 
were  made,  as  it  is  supposed,  for  it  is  not 
among  the  exhibits,  to  have  been  made, 
since  the  settlement  of  this  country  by 
europeans,  perhaps  900  years,  or  more,  re- 
mained unexpired,  at  the  time  of  his  death, 
for  recoverinii:  possession  of  part  of  the 
leasehold  land,  witheld  by  the  husband  of 
John  Ayletts  widow,  or  one  claming  under 
him,  an    action  of   trespass   and  ejectment 

had    been     commenced     by     William 
220      Aylett,  the  grandson,  *in  the  name  of 

his  lessee,  he  died  before  the  trial, 
afterwards  a  case,  made  by  agreement  be- 
tween his  representatives  and  the  other 
party  in  that  action,  instead  of  a  special 
verdict,  stating  the  facts,  was  argued,  and 
a  judgement  given,  affirming  the  title  of  the 
feasor  of  the  plaintifiF;  in  consequence  of 
which  his  executors  obtained  the  possession. 
That  William  Aylett,  the  grandson,  knew 
his  title  to  the  leasehold  land  to  be  a  term 
for  years  only  doth  not  appear,  the  con- 
trary is  more  probable,  because  his  grand- 
father William  Aylett,  who  owned  all  the 
demised  land,  in  his  testament,  calleth  it, 
several  times,  'land  bought,'  doth  not  once 
mentioil  a  lease,  and,  after  devising-  the 
greater  part  of  the  tract  to  three  of  his 
sons,  namely,  Philip,  John,  and  Benjamin, 


take  the  liberty  to  conjecture.  If  a  solitary  judffe  of 
a  subordinate  court  in  one  state,  should  circum- 
scribe the  jurisdiction  of  the  supreme  american 
tribunal,  he  would  seem  to  act  as  Irratlonaly,  as  if 
one  with  a  radius,  equal  to  the  selnldlameter  of  the 
orbit  of  a  satelles.  should  attempt  to  describe  the 
orbit  of  Its  primary  planet.— Note  in  edition  of  1795. 
(a)  This  terrier  Is  taken  from  the  answer  of  the 
defendents.— Note  In  edition  of  1795. 
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devised    1200  acres   the  remainder  of   it,  to 

four  daughters  severaly,  and  to  the  heirs 
of  their  respective  bodies,  with  remainders 
in  default  of  such  heirs,  annexing  slaves  to 
every  parcel,  and,  in  two  of  those  devises, 
declaring  that  the  slaves  so  annexed  should 
DESCEND  pass  and  go,  as  part  of  the 
FREEHOLD,  and  John  Aylett,  in  his  tes- 
tament, by  which  William  Aylett,  the 
grandson,  claiming  under  his  father,  de- 
rived the  title  asserted  by  the  judgement 
aforementioned,  doth  not  appear  to  have 
supposed  his  title  to  be  less  than  a  fee 
simple. 

William  Aylett,  the  grandson,  by  his  tes- 
tament, in  april,  1780,  without  taking  any 
notice  of  a  lease,  devised  in  these  words:  4 
give  to  my  son,  Philip  Aylett,'  who  is  the 
plaintiff,  'the  plantation  on  which  i  at  pres- 
ent live,  and  ALL  MY  LANDS  IN  KING- 
WILLIAM,  also  my  land  in  Drummonds 
neck,  in  James  city  county,  to  him  and  his 
heirs,'  and  after  devising  his  lands  in 
Warwick  and  Bedford  to  his  son  William 
Aylett,  one  of  the  defendents,  and  declar- 
ing his  will  to  be,  that  his  wife  should  hold 
and  enjoy  any  part  of  the  aforesaid  lands, 
during  her  widowhood,  to  employ  thereon 
certain  slaves,  to  be  alloted  to  her,  added 
these  words:  'all  the  residue  of  my  estate 
of  what  kind  soever,  i  give  and  bequeath  to 
my  wife  aforesaid  and  my  children,  to  be 
equally  divided  among  them:'  and  died  so 
seised  and  intitled. 

The  plaintiff,  after  he  had,  by  some  events 
not  necessary  to  be  now  stated,  become 
intitled  to  the  estate  devised  to  him, 
brought  his  bill  in  the  high  court  of  chan- 
cery, claming  the  leasehold  land,  to  which 
his  father  had  been  intitled,  and  praying  a 
decree  for  the  possession  and  profits 
thereof. 

The  defendents  by  their  answer,  objected, 
that  William  Aylett,  the  grandson,  had  no 
power  to  devise  the  leasehold  lands,  because 
he  had  a  right  to  them  only,  without  the 
possession,  at  the  time  of  his  death,  which 
bare  right,  being  a  chose  in  action, 
221  *was  said  to  be  not  transferable  by 
law ;  and,  if  it  were  transferable,  the 
defendents  insisted  that  it  was  not  compre- 
hended, in  the  devise  to  the  plaintiff;  and 
that  the  words,  'all  my  lands,'  therein  were 
satisfied  by  the  part  of  them  whereof  that 
testator  was  seised  in  fee  simple ;  and  that 
the  leasehold  land  was  included  in  the  resid- 
uary bequest  to  the  wife  and  children. 

The  cause  was  heard,  on  the  bill,  answer, 
and  exhibits,  the  13  day  of  may,  1793. 

The  court,  in  the  decree,  slighted  the 
first  objection,  supposing  to  be  indisputa- 
ble, first,  that  a  chose  in  action  is  assigna- 
ble in  equity,  and  secondly,  that  one  may 
bequeath  that  which  he  can  assign  ;*^  and 
the  defendents  counsil  not  urging  the  ob- 
jection, or  urging  it  so  faintly  as  to  betray 
a  consciousness  that  it  was  not  maintain- 
able. 

Upon  the  other  point,  the  counsil  for  the 
defendents   only   quoted   and    applied    the 

•(Mr.  Green  has  here  referred  to  Prec  In  Cban. 
142.  Blake  ▼.  Johnson.— Ed.— Note  in  edition  of  1852. 


resolution,  by  the  court  of  kings  bench,  of 
the  first  question  stated  in  the  case  of  Rose 
versus  Bartlett,  in  trinity  term,  7  Car.  1. 

The  case  to  be  found  in  the  2^,  3  and  4, 
pages  of  reports  of  cases  adjudged  during 
the  first  sixteen  years  of  the  reign  of  king 
Charles  the  first,  collected  and  written  in 
trench  by  George  Croke,  and  after  his 
death  revised  and  published  in  english  by 
Harbottle  Grinlston,  was 

'Ejectione  firmae.  of  the  demise  of  John 
Rose  and  Elizabeth  his  wife,  of  forty  acres 
of  land,  and  two  acres  of  meadow,  in  Burn- 
ham,  for  three  years,  upon  not  guilty,  a 
special  verdict  was  found,  that  Philip 
Schudamore  was  seised  in  fee  of  the  land 
in  the  declaration,  anno  44  Elizabeth,'  and 
by  indenture  demised  it,  by  the  name  of 
four  closes  of  pasture  in  Burn  ham,  for  a 
hundred  years,  to  Richard  Batyne ;  and  that 
Richard  Batyne  entered  and  was  possessed, 
and  being  so  possessed,  and  seised  in  fee 
of  other  lands  and  tenements  in  Burnham, 
afterwards,  viz.  duodecimo  aprilis,  tertio 
Caroli,  made  his  will  in  writing,  which  is 
found  in  haec  verba:  4  will  that  my  ^ife 
Elizabeth  shall  have  Burnhams  and  the 
lands  thereunto  belonging,  being  three  half 
acres  in  Lentfield.  and  my  will  is,  if  she  do 
marry,  my  son  Nicholas  shall  have  Bum- 
hams,  and  three  half  acres  lying  in  Lent- 
field. item  i  will  my  son  Bartholomew 
shall  have  for  his  maintenance  out  of  the 
land  51.  yearly,  as  long  as  she  keepeth 
herself  unmarried,  item  i  will  and  be- 
queath to  my  said  wife  Elizabeth  all  the 
rest  of  my  lands,  lying  in  the  parishes  of 
Burnham  and  Hitcham,  during  the  time 
of  her  life,  and  afterwards  to  my  son  Bar- 
tholomew, also  i  make  my  wife  my 
222  full  *and  whole  executrix  of  all  my 
cattle,  corn,  and  moveable  goods:  ex- 
cept such  as  i  have  appointed  to  be  sold  for 
payment  of  legacies,'  prout  per  le  Volunt, 
&c.  they  find  that  Richard  Batyne  died, 
and  the  said  Elizabeth  proved  the  will  in 
the  prerogative  court,  quodque  administra- 
tio  omnium  bonorum,  jurium  accreditorum 
dictum  Richardum  Batyne  et  ejus  testamen- 
tum  qualitercunq'  concement'  by  the 
judge  of  the  prerogative  court,  was  com- 
mitted to  the  said  Elizabeth,  thdt  she 
afterwards  took  to  husband  the  defendent, 
whereby  they  were  possessed  of  the  said 
lease:  and  that  the  said  Bartlett  assigned 
that  lease  to  Richard  Hammond,  upon  the 
condition  for  the  payment  of  30  pounds,  at 
a  day  certain,  who,  failing  of  the  payment 
thereof,  reassigned  afterwards  that  lease  to 
the  defendent;  that  the  said  Elizabeth 
died,  and  afterwards  the  said  Bartholomew 
died,  and  that  Elizabeth,  the  wife  of  Bar- 
tholomew, obtained  letters  of  administra- 
tion de  bonis  Richardi  -  Batyne  non 
administrat'  by  Elizabeth  the  wife  of 
Richard  Batyne,  who  took  John  Rose  to 
husband,  and  they  let  to  the  plaintiff,  and 
the  defendent  ousted  him,  and  if,  &c. 

This  case  was  argued  by  Calthorp  for  the 
plaintiff,  and  by  Germin  for  the  defendent. 

The  first  question  was,  whether  this  lease 
for  years  be  devised  to   Elizabeth    for  life, 
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remainder  to  Bartholomew?  and  all  the 
justices  (absente  Richardson)  resolved,  that 
if  a  man  hath  lands  in  fee,  and  lands  for 
years,  and  deviseth  all  his  lands  and  tene- 
ments, the  fee  simple  lands  passed  only, 
and  not  the  lease  for  years ;  and  if  a  man 
hath  a  lease  for  years,  and  no  fee  simple, 
and  deviseth  all  his  lands  and  tenements, 
the  lease  for  years  passeth ;  for  otherwise 
the  will  should  be  merely  void. 

Secondly,  they  all  agree,  that  if  one  de- 
viseth his  land,  which  he  hath  by  lease,  to 
his  executor  for  life,  the  remainder  over, 
that  there  ought  to  be  a  special  assent 
thereto  by  the  executor,  as  to  legacy, 
otherwise  it  is  not  executed :  and  there  was 
not  here  any  special  assent. 

Thirdly,  Jones  and  myself  were  ot  opin- 
ion, that  it  appears  here  that  he  had  other 
lands  in  fee,  which  he  devised  to  his  wife, 
durante  viduitate ;  and  other  lands  which 
he  devised  unto  her,  for  life,  the  remainder 
over,  and  then  that  devise  may  not  extend 
to  that  lease,  but  Berkley  to  the  contrary, 
because  it  may  be  that  land  devised,  as 
long  as  she  is  unmarried,  is  the  sole  land 
which  he  had  in  fee:  and  the  other  land 
devised  absolutely  is  the  lease  for  years ; 
but  it  was  thereto  answered,  that  the  de- 
vise is  unto  her,  for  life,  of  the  lands  in 
Burnham  and  Hitcham,  and  clearly  no  part 
of  the  lease  land  extends  into  Hifcham ;  so 
as  it  is  clear,  it  extends  not   to  lease  lands, 

but  to  freehold  lands. 
223  *Fourthly,  Richard  Batyne  making 

his  wife  his  sole  and  whole  executrix 
of  all  his  cattle,  corn,  and  moveable  goods, 
and  not  mentioning  what  shall  be  done  con- 
cerning  the   residue  of  his  estate  ;  whether 
the  wife  be  absolute  executrix  quoad  all  his 
estate,   or  only  particular  executrix  quoad 
his  cattle,  corn,  and  moveable  goods,  and  not 
quoad   his    leases,    and   his   debts  ?  and  as 
touching  that  point  we  all   agreed,  that  one 
may  make  several  executors;  the  one  quoad 
things  real,  the  other  quoad  things  personal, 
and  may  divide    their  authority  ;  yet  quoad 
creditors,  they  are  all  executors,  and  as  one 
executor,  and  may  be  sued  as  one  executor, 
19  H.  8.  8.  Dy.  fol.   3.    32.  H.   8.   Br.    EJxec. 
155.     but  Jones  justice  and  myself  conceived, 
as  this  case  is  that  she  is  sole  and  absolute 
executrix  for  the  whole  estate,  as  well  leases 
as  debts,   and   other    things;  for    when  he 
saith,  that  she  shall  be   his  sole  and  whole 
executrix  of  his  cattle,  corn,   and  moveable 
goods,  it  is  but  an  enumeration  of  the  partic- 
ulars,  and  no    exclusion  of    any,  especialy 
when  he  doth  not  make  any  other  executor, 
for  the   residue:  and    catalla    in    latin    ex- 
tends to  all  things,    and  it  may  be  intended, 
that  so  was  the    intent,  when  he  made  not 
any    other  executor,     but    Berkley    justice 
conceived,    that    she  is  a  special  executrix 
quoad  the  things  enumerated,  and  no    gen- 
eral executrix. 

The  fifth  question  was,  admitting  that 
she  is  no  absolute  executrix  quoad  all  the 
estate,  but  quoad  the  particulars  specialy 
named,  and  she  proving  the  will,  and  it 
being  found,  that  administration  was  com 
mitted     unto   her    omnium    bonorum,    &c 


prout  antea,  whether  that  be  a  general  ad- 
ministiration  committed  or  only  an  admin- 
istration of  the  goods  whereof  she  was 
made  executrix?  and  Berkley  held,  that  it 
is  but  a  special  administration  because  it  is 
bonorum,  jurium  A  creditorum  praedict* 
Richard  Batyne  et  praedict'  testament'  con- 
cernent*  and  that  coupled  to  the  testament; 
so  that  it  extends  no  further  than  the  will, 
but  Jones  and  myself  were  of  opinion,  that 
it  was  a  general  administration  committed; 
for  juriumet  credi  torum  are  general  words, 
and  the  word  et  should  be  expounded  as  aut, 
and  it  cannot  be  tied  only  to  the  testament ; 
for  there  be  not  any  words  of  debts,  as 
creditorum  imports;  and  they  be  as  gen- 
eral words,  as  are  useful  in  general  letters 
of  administration ;  wherefore  upon  all  the 
matter,  .justice  Jones  and  myself  were  of 
opinion  against  the  plaintiff,  that  he  should 
be  barred,  but  justice  Berkley  e  contra, 
per  quod  adjournatur.' 

And  the  counsil  for  the  defendents  in  the 
principal  case  relied  upon  the  authority  of 
that  resolution  of  the  first  question  in  the 
case  cited,  which  as  he  thought,  favoured 
the  right  clamed  by  his  clients,  not  less 
than  if  the  case  had  been,  for  that  purpose, 

contrived  by  himself,     and 
224  *That   judge   of   the    high  court  of 

chancery,  for  reasons  hereafter  as- 
signed, not  allowing  the  authority  of  the 
resolution  quoted  to  be  more  decisive  than 
if  the  case  had  been  so  contrived  by  the 
counsil,  although  that  resolution  had  been 
quoted  in  Westminsterhall  half  score  of 
times,  without  disapprobation,  and  once  or 
twice  with  approbation,  delivered  this 
opinion:  *that  the  plaintiff,  by  the  testa- 
ment of  his  father,  was  intitled  to  the 
leasehold  land  clamed  by  the  bill,  but  that 
the  said  land  was  subject  as  a  specific  leg- 
acy, to  payment  of  that  testators  debts ;'  and 
the  court  decreed  the  defendents,  who  were 
executors,  to  deliver  to  the  plaintiff  posses- 
sion, and  to  account  with  him  for  the 
profits,  of  the  said  leasehold  land,  upon  his 
entering  into  bond,  with  surety,  for  pay- 
ment of  his  proportion  of  those  debts  to 
which  a  specific  legacy  is  liable. 

In  justification  of  this  opinion  and  decree 
what  followeth  is  submitted  to  censure. 

A  man,  not  acquainted  with  law  cases,  to 
whom,  after  reading  the  testament  of  Wil- 
liam Aylett,  the  grandson,  and  being  in- 
formed of  the  facts  before  stated,  was 
propounded  the  question,  whether  Philip 
Aylett,  the  devisee,  was  intitled  to  all  his 
fathers  lands  in  the  county  of  Kingwilliam, 
and,  among  them,  to  the  lands  which  he 
had  a  right  to  hold  for  900  years  only? 
after  recovering  from  the  surprise,  which 
a  controversy  upon  such  a  devise,  in  which 
doth  not  occur  an  ambiguous  sentence,  an 
equivocal  word,  or  a  technical  term,  must 
occasion,  would  probably  not  haesitate  to 
answer  the  question  affirmatively,  if  he  did 
not  think  it  too  trifling  to  be  asked  or  an- 
swered, observing  that  the  fee  simple 
lands  and  the  leasehold  lands  both  were  the 
testators  lands,  although  one  were  his  for 
.  an  indefinite  time,  and    the   other  were  his 
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for  a  definite  time ; — that  by  the  complex- 
ion of  the  testament,  he,  who  made  it, 
seems  to  have  intended  to  divide  all  his 
landed  property  between  his  two  sons,  and 
oat  of  his  other  estate  to  raise  portions  for 
daughters,  which  is  the  most  usual  mode 
of  provision  for  a  family  of  children ; — 
and  that  the  presumption  in  favour  of  the 
devisee  Philip  is  the  stronger,  if  the  tes- 
tator knew  not  that  his  title  to  the  leasehold 
land  was  less  than  a  fee  simple,  he  would 
probably  have  observed  further,  if  the  tes- 
tator had  said,  4  give  to  my  son  Philip 
Aylett  all  my  lands  freehold  and  leasehold, ' 
the  terms  *  freehold  and  leasehold'  would  not 
have  been  any  thing  more  than  enumeration 
of  the  species,  whereof  lands  was  the 
genius;  and  that  a  devise  of  the  genius  in- 
cludeth  all  its  species,  and  that  if  William 
Aylett,  the  grandson,  had  been  seised  more- 
over of  lands  holden  for  the  life  of  another, 
where  the  cestuy  que  vie  survived  the  tes- 
tator, these  lands  would  have  been 
225  comprehended  *in  the  devise,  as  well 
as  those  holden  in  fee  simple,  and  for 
term  of  years,  because  included  equaly 
in  the  generical  term. 

A  man,  not  altogether  unacquainted  with 
law  cases  but,  emancipated  from  a  servile 
obsequiousness  to  the  authority  of  adjudica- 
tions in  some  particular  instances,  to 
whom  was  propounded  the  same  question, 
in  verification  of  the  affirmative  answer  to 
it,  will  endeavour  to  shew  the  only  true 
meaning  of  the  devise  in  the  testament  of 
William  Aylett,  the  grandson,  to  the  plain- 
tiff to  be,  that  he  should  have  the  leasehold 
as  well  as  the  fee  simple  lands  in  Kingwil- 
liam  county,  and  that,  in  such  a  case  as 
this,  authority  ought  not  to  prevale  against 
that  intention. 

I.  The  true  interpretation  of  the  devise 
will  appear  from  these  considerations. 

1.  Translation,  ez  vi  termini,  imports 
motion,  and  consequently  change  of  place, 
for  philosophers,  of  whom  some  have  at- 
tempted to  define  motion,  and  others  have 
denied  motion  to  be  defineable,  however 
they  differ  in  that,  have  all  agreed  change 
of  place,  to  be  either  an  essential  part,  or 
a  necessary  concomitant,  of  motion,  and, 
if  to  moral  entities  we  may,  by  analogy, 
attribute  place,  which  naturaly  signifieth 
the  part  of  space  occupied  exclusively  by  a 
body,  dominion,  right,  property,  may,  when 
it  is  transferred,  be  said  to  change  place 
i.  e.  to  change  the  owner. 

2.  Translation  of  dominion,  right,  prop- 
erty, by  testament,  is  perfect,  at  furthest, 
so  soon  as  the  devisee  or  legatary  con- 
senteth  to  accept  the  subject  devised  or 
bequeathed,  (b)  and  according  to  the  opin- 
ion of  some,  at  the  death  of  the  testator. 

3.  If  the  place  of  the  subject  transferred 
be  changed,  by  the  transferring  act,  and 
the  translation  be  perfect,  so  soon  as  the 
subject  of  it  is  accepted ;  the  subject  trans- 
ferred is  not  the  thing  in  which  the  domin- 
ion,  right,    property,    is   exerciseable :  for 


(b)  See  Rutherforth  on  Qrotius  b.  1.  c.  VL  8.  V.— 
Note  la  edition  of  1795. 


the  place  of  the  land,  if  that  be  the  thing, 
is  not  changed;  the  slave,  horse,  piece  of 
furniture,  garment,  library,  philosophica 
apparatus,  if  that  be  the  thing,  may  remain 
where  it  was,  and  yet  the  dominion,  right, 
property,  thereof  may  be  perfectly  trans- 
fered, — the  place  of  the  dominion,  right, 
property,  may  be  changed,     so  that, 

4.  When  one  saith,  he  deviseth  land,  or 
bequeaths  any  other  thing,  the  terms  are 
eliptical;  some  words  are  left  out  which  are 
understood;  and,  in  such  a  case,  the  tes- 
tator must  mean  that  the  devise  or  bequest 
shall  have,  not  a  sensible  immediate  opera- 
tion upon  the  land  or  other  thing  said 

226  to  be  devised  or  bequeathed,  *^but  a 
mystical  operation  on  his  dominion, 
right,  property,  over  to,  in,  the  land,  or 
other  thing. 

Thus  Justinians  compilers,  Bracton,  who 
followed  their  method,  and  other  exact 
writers,  intitule  their  tractates  upon  such 
subjects  de  acquirendo  rerum  DOMINIO.* 

He,  who  may  incline  to  ask,  by  way  of 
objection  to  what  is  here  stated,  do  men 
never  on  such  occasions,  speak  or  write, 
without  shrouding,  by  a  figure,  half  of 
what  they  mean,  is  desired  to  consider  the 
quotations  in  the  note,   (c) 

Some  may  ask  too,  if  translation  in  gen- 
eral do  not  operate  immediately  upon  the 
thing  said  to  be  transfered,  what,  in  the 
particular  cases  of  a  feoffment  of  lands, 
and  a  gift  of  moveable  goods,  do  livery  of 
seisin,  in  one,  and  tradition,  in  the  other, 
mean?  to  which  question  the  answer  is, 
those  ceremonies  are  images  of  the  transi- 
tion of  dominion,  right,  properly; — posses- 
sion of  a  thing  is  presumptive  evidence  of 
the  possessors  dominion,  right,  property; 
delivery  of  the  possession  is  a  symbol  rep- 
resenting a  change  of  the  dominion,  right, 
property, 

5.  The  most  unerring  mode  of  interpret- 
ing a  testament,  the  terms  of  which  are 
supposed  to  be  equivocal  or  ambiguous,  is 
by  inserting  the  words  necessarily  under- 
stood : 


[*Mr.  G.  here  refers  to  Plowd.  44«.— Ed.]— Note  In 
edition  of  1862. 

(c)  'This  first  aim  of  lansruaffe  is  to  communicate 
our  thoughts;  the  second,  to  do  it  with  dispatch, 
the  difficulties  and  disputes  concernlnflr  lang-naflre 
have  arisen  almost  intirely  from  nefiflectinflr  the  con- 
sideration of  the  latter  purpose  of  speech,  which, 
though  subordinate  to  the  former,  is  almost  as  nec- 
essary in  the  commerce  of  mankind.  •  •  •  words 
have  been  called  wlnsred:  and  they  well  deserve 
that  name,  when  their  abbreviations  are  compared 
with  the  profirress  which  speech  could  make  without 
these  inventions;  but,  compared  with  the  rapidity 
of  thoufirht.  they  have  not  the  smallest  claim  to  that 
title,  philosophers  have  calculated  the  difference 
of  velocity  between  sound  and  llfirht,  but  who  will 
attempt  to  calculate  the  difference  between  speech 
and  thouflrht?  what  wonder  then  that  the  invention 
of  all  asres  should  have  been  upon  the  stretch  to  add 
such  wings  to  their  conversation  as  might  en  able  it, 
if  possible,  to  keep  pace  in  some  measure  with  their 
minds.'  Epea  pteroenta,  or  the  diversions  of  Pur- 
ley,  by  John  Horn  Tooke,  who,  in  a  note  there,  hath 
transcribed  from  m  le  Presidente  de  Brosses,  these 
pertinent  words:  L'esprit  humaln  vent  aller  vlte 
dans  son  operation:  plus  empresse  de  s'exprlmer 
promptement,  que  curleux  de  s'exprimer  avec  une 
justesse  exacte  et  reflechie.  s'il  n'a  pas  linstru- 
mentqn'U  faudrolt  employer,  11  se  sert  de  celul 
qu'il  a  tout  pret— Note  in  edition  of  1795. 
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For  example :  in  this  case,  where  the  tes- 
tator, who  had  one  tract  of  land,  holden  in 
fee  simple,  and  was  in  titled  to  another  tract 
of  land,  holden  for  term  of  years,  both 
tracts  in  Kingwilliam  county,  devised  all 
his  land  in  Kingwilliam  to  his  son  Philip 
Aylett,  the  man,  whose  wonderfull  sagacity 
enabled  him  after  diligendy  exploring  the 
devise,  to  smell  or  spy  out  in  it  an  equivo- 
que or  an  ambiguity,  would  perhaps  admit 
that  it  vanished,  if  the  words  right  to, 
which  are  proved  to  be  necessarily 
227  understood,  *were  supplied;  with 
Which  supplement  the  devise  would 
be  read  thus:  4  give  to  my  son  Philip 
Aylett  all  my  right  to  lands  in  Kingwil- 
liam: in  which  case, 

6.  That  the  devisee  would  have  been  in- 
titled  to  the  leasehold  lands  in  question,  as 
well  as  to  the  fee  simple  lands,  is  affirmed, 
with  confidence,  because  the  conclusion  is 
believed  to  be  undeniable,  and,  if  so,  the  de- 
cree was  correct,     but 

It  is  said  to  be  proved,  by  authority,  that 
is  by  the  forementioned  case  of  Rose  versus 
Bartlett,  to  be  erroneous ;  and  truth,  reason, 
justice,  and  indisputable  principles  of  law, 
conspiring  together,  will  sometimes  no 
more  enable  a  demand  to  stem  the  torrent 
of  authority  than  a  fair  wind,  aided  by 
concurrent  tides,  will  be  able  to  drive 
through  the  syrtes  the  bark 
Illiaam  vadis  atque  aggere  cinctam  arenas. 

II.  On  this  part  of  the  case,  observations 
will  tend  to  shew 

1.  That  judicial  determinations  of  ques- 
tions not  legal  in  their  nature,  although 
thev  must,  so  long  as  they  remain  unre- 
versed, be  definitive  in  the  cases  wherein 
the  questions  were  necessarily  discussed, 
and  determined,  ought  not  to  be  precedents 
of  decisive  authority,  when  similar  ques- 
tions occur  in  other  cases,  if  judges  in  the 
latter  discover  the  determinations  in  the 
former  to  have  been  erroneous. 

2.  That  a  false  judicial  interpretation  of 
one  mans  testament,  if  the  words  be  not 
law  terms,  of  a  meaning  in  that  science 
different  from  their  meaning  in  ordinary 
discourse, «  ought  not  to  be  a  precedent  au- 
thorising a  like  interpretation  of  like  words 
in  the  testament  of  another  man. 

3.  That  the  case  of  Rose  versus  Bartlett 
is  not  a  precedent  of  decisive  authority  in 
this  case,  if  in  any  other. 

1.  That  questions,  which  cannot  be  called 
questions  of  law,  are  frequently  brought 
before  courts  of  judicature  the  experience  of 
every  day  sheweth. 

The  determinations  of  such  questions  by 
those  courts  ought  not  to  be  precedents  of 
decisive  authority,  unless  every  judge  of 
them  were  equal  to  the  man  whom  Juvenal 
describes.  Sat.  Ill  v.  77.  (d)— unless  every 
judge  were  such  a  prodigy  of  genius  and 
learning  as  the  man,  hight  4he  admirable 
Chrichton,'  who,  inviting  all  the  literati, 
whithersoever  he  went,  to  dispute  with  him, 


<d)  Grammatlcus,  rhetor,  sreometres.  pictor,  aliptes, 
Auffur.  scboenobateH,  medicu^.  maffus;   omnia 
novit— Note  In  edition  of  1796. 


and  undertaking  to  answer  rightly  every 
question,  which  could  be  propounded,  in  any 
art  or  science,  an  in  any  of  twelve  lan- 
guages, and  this  either  in  verse  or  prose, 
at  the  choice  of  the  antagonist  or  querist, 
is  reported  to  have  astonished  the  auditors 
at  all  the  trials   by  proving   himself  not  to 

be  a  vain  boaster. 
228  *^But  such  phenomena  are  less  fre- 

quent than  comets,  (e)  and  therefore 
the  authority  of  sentences  by  judges  of 
law,  who  certainly  are  not  always  perfect 
adepts  in  every  science,  may  be,  in  many 
cases,  disallowed  by  their  successors,  if 
these,  better  informed,  discover  the  sen- 
tences to  be  erroneous.  And  this  the  en- 
glish  judges  scruple  not  to  do,  even  in 
cases  where  the  questions  were  purely  legal, 
as  well  as  in  other  cases. 

If  a  man  had  devised  a  tract  of  land,  on 
one  side  of  a  determinate  line,  to  be  laid 
off  in  a  triangle,  of  which  the  other  sides 
should  be  such  that  the  sum  of  their  squares 
should  be  equal  to  the  square  of  the  given 
line ;  and  if  any  court  had  determined  upon 
such  a  devise  that  the  angle  subtending  the 
hypotheneuse  should  be  an  oblique  angle; 
ought  that  determination  to  authorise  a 
similar  sentence  in  another  case,  where  the 
same  question  occurred,  although,  in  dis- 
cussing the  latter,  should  be  demonstrated, 
as  may  be  demonstrated,  that  the  angle, 
which  alone  can  answer  the  conditions  of 
the  question,  is  a  right  angle? 

If  such  a  disputes  as  Archimedes  rightly 
decided  between  Hiero,  king  of  Syracuse, 
and  the  mechanic,  who  was  accused  of 
pilfering  some  of  the  gold  delivered  to  him 
for  making  a  crown,  and  of  supplying  the 
place  of  what  was  withdrawn  by  baser 
metal,  coming  before  courts  of  law  had  been 
determined  by  a  mode  known  to  be  falli- 
ble; would  not  a  court  of  law  now, 
disregarding  any  number  of  those  determi- 
nations, resort  to  the  hydrostatic  experi- 
ment, which  is  infallible? 

In  adjusting  the  proportion,  which  a 
tenent  for  life  ought  to  have  of  the  purchase 
m9ney,  for  which  an  estate  of  inheritance 
should  be  sold,  would  a  court,  at  this  day, 
regard  the  rule  observed  in  such  cases  by 
the  courts  formerly,  or  have  recourse  to  the 
problems  and  tables  invented  and  formed 
for  that  purpose  by  the  accurate  Demoivrp, 
Halley  or  Price? 

In  a  question  concerning  the  legitimacy 
of  a  posthumous  child,  which  is  a  physio- 
logical question,    depending   upon  the  time 


(e)  Quintllian.  who  would  bave  a  youth,  intended 
to  be  an  accomplished  orator,  to  be  instractcd  is 
the  arts  (and  what  he  supposed  necessary  to  tbe 
orator  must  be  no  less  necessary  for  qnallfyin?  a 
judsre  to  decide  risrhtly  questions  of  every  kind 
which  may  be  discussed  before  him)  so  ut  eflAci^itur 
orbls  lUe  doctrinac.  qnam  flrraeci  encyclopaediam 
vocant.  expected  some  mi?ht  ask.  quid  ad  affendam 
causam.  dicendamve  sententlam.  pertinet  scire 
quemadmodum  in  data  Unea  constitnl  trian^ola 
acquis  lateribus  possint?  aut  quo  melius  Tel  dr- 
fendet  reum  vel  reeret  consilla.  qui  citharae  sonos 
nominlbus  et  spatiis  distinxerit?  to  which  he  an- 
swers thus:  non  eum  a  nobis  Instltui  oratorem.  qui 
SIT,  aut  FUERIT,  aed  imairinem  quandam  conee- 
pisse  noR  animo  perfectl  illlus,  ex  nulla  parte  ces- 
santis.— Note  in  edition  of  179& 
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of  birth  after  a  husbands  death,  ought  a 
court  to  regard  the  authority  of  opinions, 
by  which  former  judges  of  law  had 
229  limited  *the  time  of  gestation,  so 
much  as  the  opinion  of  Hunter,  the 
eminent  anatomist  and  accoucheur? 

If  the  mother  had  taken  another  husband, 
so  soon,  after  the  death  of  a  former,  that 
the  child  might  have  been  begotten  (f )  by 
either,  would  a  court  at  this  day,  permit 
the  child,  even  if  authority  could  be  pro- 
duced (which  seems,  by  Cokes  com.  on  Lyt. 
fol.  8.  b,  not  impossible)  for  permitting 
him,  to  chuse  his  father?     (g) 

Formerly,  no  proof  of  anything,  less  than 
impossibility  of  procreation,  seemed  admis- 
sible to  bastardize  a  child,  who  was  born 
in  wedlock,  if  he  might  have  been  begotten, 
whilst  the  husband  was  infra  qratuormaria. 
for  this  numberless  authorities  are  extent, 
and  some  of  them  later  than  the  determina- 
tion of  the  case  between  Rose  and  Bartlett. 
do  courts  at  this  time  abide  by  those  au- 
thorities? 

In  Brookes  abiidgement,  title  administer, 
n.  47,  in  Swinburnes  treatise  of  testa- 
ments, part  7,  sect.  8  and  in  the  life  and 
opinions  of  Tristram  Shandy,  gentleman, 
vol.  5,  p.  195,  we  meet  with  the  case  stated 
in  the  note,     (h) 


(f)  This  mlsrht  have  happened  in  the  case  of  her, 
wbo.  retarninflr  from  the  interment  of  her  husband, 
lold  a  wooer,  resolved  to  apply  early  enough  as  be 
thoaifht,  that  he  was  too  late:  and  In  the  case  of  the 
^phesian  matron  who,  as  her  story  is  related  or  per- 
haps Invented  by  Petronius,  to  save  a  liviusr  hus- 
band, in  dansrer  of  capital  punishment,  for  nesrlect 
of  duty,  whilst  he  dallied  with  her.  In  watchlnsr  the 
corpse  of  one  who  had  been  grlbeted.  contrived  to 
make  a  dead  husband  supply  the  place  of  the  male- 
factor, stolen  away  by  some  of  his  friends  in  the 
guards  absence.— Note  in  edition  of  17»5. 

(if)  A  prince  satisfactorily  decided  a  dispute  be- 
tween two  women,  each  allesrin?  herself  to  have 
borne  the  same  child,  but  a  child.  If  he  can  tell 
wbai  father  beisrot  him.  must  be  wiser  than  Solomon, 
tbe  mother,  in  such  a  case,  must  be  wiser  than  either 
of  tbem.  why  she  mlcrht  not  be  a  witness  in  it  per- 
haps no  g^ood  reason  can  be  eriven.  the  linements 
of  the  child  itself  in  some  instances,  e.  ?.  resem- 
blance of  one  or  other,  or  of  the  acknowledsred 
children  of  one  or  the  other  husband  misrht  qualify 
tbe  child,  in  propria  persona  to  prove  the  matter  in 
<!aestlon.  when  a  roman  proconsul  of  Sicily  said  to 
a  man  of  that  country.  '1  cannot  account  for  the 
«xact  similitude  between  me  and  thee,  since  my 
father  was  never  in  this  province;'  the  Sicilian,  re- 
veniplnjr  the  insult  on  his  mothers  chasticy  audaclus 
nuam  virgrls  et  securibus  subjecto  convenlebat,  as 
Valerius  Maxim  us  observes,  petulantly  retorted, 
'bmmyfather  went  frequently  to  Rome.'— Note  in 
edition  of  1T95. 

(b)  'In  the  relpn  of  Edward  the  sixth.  Charles 
duke  of  Suffolk,  havingr  issue  a  son  by  one  venter, 
and  a  daughter  by  another  venter,  made  his  last 
will,  wherein  he  devised  croods  to  his  son.  and  died : 
after  whose  death  the  son  died  also:  but  without 
will,  without  wife,  and  without  child— his  mother 
and  his  sister  by  the  father  side  (for  she  was  born 
of  ibc  former  venter)  then  livlnfir— the  mother  took 
tbe  administration  of  her  sons  sroods.  accordlnsr  to 
tbe  statute  of  the  21st  of  Harry  the  eifirht.  wherel^y 
U  IS  enacted,  that  in  case  any  person  die  Intestate, 
tbe  administration  of  his  foods  shall  be  committed 
to  the  next  of  kin. 

The  administration  beinsr  thus  (surreptitiously) 
granted  to  the  mother,  the  sister  by  the  fathers  side 
commenced  a  suit  before  the  ecclesiastical  judge, 
alle^ng,  1.  that  she  herself  was  next  of  kin,  and  2, 
that  the  mother  was  not  of  km  at  all  to  the  party 
deceased:  and  therefore  prayed  the  court,  that  the 
administration  granted  to  the  mother  might  be  re- 
'^kcd,  and  be  committed  unto  her  as  next  of  kin  to 
ue  deceased,  by  force  of  the  said  statute. 


230  *This  case    in  Cokes  third    book  of 
reports,  fol.  40,  is  indeed  denied  to  be 

law ;  because  it  is  erroneous ;  and,  for  the 
same  reason, 

2.  The  interpretation  of  a  devise  in  one 
mans  testament,  if  the  interpretation  be 
erroneous,  ought  not  to  be  a. precedent  au- 
thorizing a  like  interpretation  of  a  like  de- 
vise in  another  mans  testament.  . 

When  a  court  of  law  misinterprets  a 
devise,  a  sentence,  in  conformity  with  that 
false  interpretation,  depriving  one  of  an 
estate,  is  no  less  contrary  to  law,  than  the 
sentence  which  deprived  a  mother  of  her 
right  to  an  estate,  upon  the  false  principle, 
that  she  was  not  of  kin  to  her  own  child. 

In  neither  case  was  the  question  merely 
legal,  in  the  case  of  the  devise,  where  no 
technical  term  occured,  the  question  was 
purely  philological. 

The  court  is  as  much  bound  to  fullfill  the 
intention  of  a  testato»,  according  to  the 
the  meaiking  of  his  own  words,  as  to  grant 
administration  to  the  next  of  kin. 

A  court  of  law,  who,  interpreting  one 
mans  words  in  his  testament,  about  the 
meaning  of  which  no  man  could  have  en- 
tertained a  doubt,  if  similar  words  in  the 
testament  of  another  man  had  not  been 
misinterpreted  by  another  court  upwards 
Of  160  years  before,  should  be  guided  in 
their  determination  by  the  authority  of 
such  a  false  interpretation,  are  affirmed  to 
determine  contrary  to  law, — affirmed  with 
the  more  confidence,  because  the  law  doth 
not  presume  the  testator  to  know  of  such 
misinterpretation,  but,  on  the  contrary, 
presuming  him  to  be  inops  consilii,  directs 
the  judges  to  interpret  his  words  according 
to  what  they  believe  to  be  his  meaning  by 
them,  upon  the  supposition  that  he  is  with- 
out the  aid  of  those  who  could  inform  him 
of  judicial  sentences,  by  which  similar 
words  had  been  misinterpreted. 

Indeed  recurrence,  to  authorities  in  ques- 
tions upon  the  meaning  of  testamentary 
dispositions  seems  improper  in  most  cases, 
where  terms  of  art  do  not  occur. 

3.  If  a  painter,  who  had  been  desired  to 
draw  the  picture  of  William  Aylett,  hearing 

that  he  resembled  one  Richard  Batyne, 

231  *should  inquire  after  the  latter,   draw 
his  picture,  and  present  it  for  William 

Ayletts,  most  people  would  think  the 
painter  acted  absurdly,  and  more  absurdly, 
if  the  likeness  which  he  took  of  Richard 
Batyne  was  not  a  faithful  likeness,  when 
the  defendents  counsil  rummaging  in  his 
repertorium  juridicum,  his  lumber  room  of 
law  cases  and  authorities,  found  a  judicial 
interpretation    of    some    words    in  Richard 


Hereupon,  as  it  was  a  great  cause,  and  much  de- 
pending upon  Its  Issue— and  many  causes  of  great 
property  likely  to  be  decided  in  time  to  come,  by  the 
precedent  to  be  then  made— the  most  learned,  as 
well  in  the  laws  of  this  realm,  as  In  the  civil  law, 
were  consulted  together,  whether  the  mother  was 
of  kin  to  her  son  or  no.— whereunto  not  only  the 
temporal  lawyers— but  the  church  lawyers,  the 
juris  consulti— the  juris  prudentes— the  civilians— 
the  advocates— the  commissaries— the  judges  of  the 
consistory  and  prerogative  courts  of  Canterbury 
and  York,  with  the  master  of  the  faculties,  were  all 
unanimously  of  opinion,  that  the  mother  was  not 
of  kin  to  her  child. '-Note  In  edition  of  1796. 
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Batynes  testament  resembling  the  words 
in  William  Aylett  testament,  and  recom- 
mended an  adoption  of  that  interpretation 
in  the  principal  case,  the  judge  of  the  high 
court  of  chancery  thought,  if  he  had  adopted 
the  interpretation  recommended,  which 
appeared  to  him  false,  he  should  have  de- 
termined contrary  to  law,  and  have  acted 
not  less  absurdly  than  the  painter;  for  the 
interpretation  of  the  testament  ought  to  be 
as  true  an  image  of  his  intention  who  made 
it,  as  the  portrait  ought  to  be  of  him  for 
whom  it  was  drawn :  more  especially  if  the 
case  of  Rose  versus  Bartlett  be  not  only 
contrary  to  law,  as  it  is  clearly  proved  to 
be,  but,  for  other  reasons,  to  be  explained 
hereafter,  ought  not  to  have  the  weight  of 
an  authority. 

Some  judges  and  many  lawyers  revere 
authority  so  much,  that  they  seem  to  be- 
lieve nothing,  which  hath  that  sanction,  to 
be  wrong,  and  scsfrcely  anything,  which 
wants  it,  to  be  right,  and  appear  to  be  dis- 
pleased with  those  who  have  not  the  same 
kind  of  implicit  faith. 

Several  years  ago,  in  a  case  between  Par- 
sons and  Parsons,  where  the  question  was 
upon  the  interpretation  of  a  devise,  the 
chagrine  of  the  plaintiifs  counsil,  oc- 
casioned by  the  courts  judgment,  which  he 
thought  contrary  to  some  authorities  pro- 
duced by  him,  broke  forth  in  a  declaration 
that,  so  soon  as  he  should  return  home,  he 
would  burn  all  his  books  of  reports,  such 
an  holocaust  might  have  been  an  offering 
not  altogether  acceptable  to  Astrea ;  became 
of  the  reported  cases  are  many  exceeding  val- 
uable, better  would  have  been  an  imitation 
of  Prometheus,  who  is  said  to  have  taught 
men,  in  sacrifices,  to  consume  on  the  alter 
the  entrails  and  offal,  that  is,  the  vile  parts 
of  victims  and  to  regale  themselves,  in 
jocund  festivity,  with  the  dainty  parts. 

Of  the  reports  more  in  proportion  might 
be  spared  than  the  barber  and  curate  saved 
from  Don  Quixotes  library ;  out  of  them, 
well  winnowed  from  the  chaff  accumulated 
with  them,  a  body  of  civil  law  may  be 
formed,  equal  in  value  with  the  code,  pan- 
dects, institutes,  and  novels,  which  were 
ushered  into  the  world  with  imperial  aus- 
pices. 

American  judges  may  contribute  to  such 
a  desirable  compilation ;  and  will  not  have 
to  encounter  the  prejudices,  and  to 
232  ^struggle  against  the  difficulties, 
which  must  occur  in  England,  and 
retard  a  reformation  of  that  part  of  the 
law,  which  is  said  (Co.  instit.  part  1.  fol. 
344,)  to  ^consist  of  reports  and  judicial 
records;'  many  of  which  reports  english 
judges  acknowledge  to  have  been  ill 
founded. 

But  how  can  this  be  done  by  american 
judges,  if  they  may  not  reject  those  cases 
in  the  reports,  which  are  contrary  to  law, 
or  not  reject  them,  before  they  shall  have 
been  reprobated  by  english  judges?  if  the 
case  of  Suffolk  had  not  been  denied  by  eng- 
lish judges,  must  it  have  been  admitted 
by  american  judges  to  be  law?  in  return  for 
this  deference  by  american  judges  to  english 


authority,  how  would  english  judges  respect 
american  authority?  the  resolution  of  an 
american  court,  quoted  in  Westminster 
hall,  if  any  counsil  there  should  venture  to 
expose  himself  to  ridicule,  perhaps  to  re- 
buke, by  the  quotation,  would,  no  doubt,  be 
treated,  if  not  with  fastidious  neglect,  like  a 
*^sus  Minervam. 

The  judge  of  the  high  court  of  chancery, 
not  supposing  himself  to  be  in  such  a  hu- 
miliating predicament,  as  that  he  must 
wait  for  leave  from  english  judges,  before 
he  can  venture,  to  reject  an  english  deter- 
mination. 

III.  Denied  the  authority  of  the  resolu- 
tion in  the  case  of  Rose  versus  Bartlett, 
upon  which  the  defendents  counsel  in  the 
principal  case  relied. 

That  it  is  contrary  to  law  is  believed  to 
have  been  proved. 

Upon  that,  and  other  parts  of  the  case,  to 
shew  that  it  opght  not  to  be  respected,  are 
observed, 

I.  The  former  part  of  the  resolution  of 
the  first  question  is  a  dogjna,  merely  di- 
dactic, imperious  and  arbitrary,  for  which 
no  reason  is  assigned,  and  the  reason  given 
for  the  other  part  of  it  allowing  leasehold 
lands  to  pass  by  a  devise  of  all  his  lands, 
where  the  testator  had  only  leasehold  lands, 
seems  aukward. — the  reason  given  is,  *for 
otherwise  the  will  would  be  merely  void.* 
instead  of  which  most  other  men  would 
have  given  this  obvious,  as  well  as  true 
reason,  why  the  leasehold  lands  should  pass 
to  the  devisee,  *that  they  were  devised  to 
him.' 

Again ;  a  case  might  have  happened  in 
which  this  resolution  might  have  been  an 
authority  on  either  side  of  the  question,  and 
with  equal  force,  if  a  man,  who  had  lands 
in  fee  simple  and  land  for  years,  had  de- 
vised all  his  lands  to  him  who  was  heir  at 
law  of  the  testator,  (i)  the  devise,  without 
doubt,  would  have  been  void  as  to  the  fee 
simple  lands,  because  they  would 
233  *have  descended,  and  therefore  could 
not  have  passed  by  the  devise  to  the 
heir,  here  then  might  have  been  urged,  on 
one  side,  the  leasehold  lands  should  pass,  be- 
cause 'otherwise  the  will  would  be  merely 
void;'  on  the  othe^t  that  the  leasehold  lands 
should  not  pass,  because  ^the  testator  had 
fee  simple  lands,'  as  well  as  leasehold 
lands,     (k) 

2.  The  special  assent  of  an  executor,  to 
whom  a  term  for  years  was  devised,  with  a 
remainder  over,  in  order  to  execute  the  re- 
mainder, seemed  not  necessary,  as  the  court 
resolved  it  to  be  in  the  case  quoted,  if  some 
facts  stated  in  the  special  verdict  be  prop- 
erly considered. 

3.  On  the   third   question    the  judges  dif- 


♦Cic  fam.  IX.  18.  Acad,  1.  4.— Note  in  edition  of  1858. 

(i)  If  Philip  was  eldest  son  of  William  Aylett,  tbis 
was  the  principal  ca.se.'— Note  in  edition  of  1795l 

(k)  When  an  admirer  of  Croke  lately  said.  *h1s 
books  were  the  best  extant.'  one.  to  whom  this 
eulogy  was  reported,  observed  upon  It.  'that  men  of 
the  law  found  the  cases  collected  by  that  autbor-as 
useful  as  belligrerent  nations  find  swiss  soldiers, 
who  will  fight  for  either  of  opposite  parties:'  and 
this  observation  seems  verified  in  this  case  of  Rose 
versus  Bartlett— Note  in  edition  of  1796. 
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fered  in  opinion ;  yet  it  seems  included  in  the 
first  question,  on  wliich  they  were  unani- 
mous. 

4.  One  question  in  the  case  was  this: 
Richard  Batyne  making  his  wife  whole  and 
sole  executrix  of  all  his  cattle,  corn,  and 
moveable  goods,  and  not  mentioning  what 
shall  be  done  concerning  the  residue  of  his 
estate,  whether  the  wife  be  absolute  exe- 
cutrix quoad  all  his  estate,  or  only  particular 
executrix  quoad  his  cattle,  corn,  and  move- 
able goods,  and  not  quoad  his  leases  and 
his  debts?  in  discussing  which  question, 
two  of  the  judges,  in  order  to  prove  the 
wife  to  have  been,  not  a  special,  but  a 
catholic  executrix  used  one.  argument,  in 
these  terms:  catalla,  in  latin,  extends  to  all 
things,  turning  the  english  word  *cattle' 
in  the  testament,  which  signifies  grega- 
rious quadrupeds,  into  a  latin  word  which 
may  include  a  lease  of  land  for  years,  as 
happy  an  expedient  as  any  of  those  which 
occurred  to  Peter,  Martin,  and  Jack,  in 
Swifts  tale  of  a  tub. 

5.  The  case  doth  not  appear,  by  the  report 
of  it,  to  have  been  finaly  decided,  and  so 
cannot  be  said  transisse  in  rem  judicatam ; 
for  it  ends  thus:  *  wherefore  upon  ALL 
the  matter  justice  Jones  and  myself  were  of 
opinion  against  the  plaintiff  that  he  should 
be  barred,  but  justice  Berkley  *  contra,  per 
qnod  adjonmatur.' 

For  these  reasons  the  judge  of  the  high 
court  of  chancery,  rejecting  the  clumsy, 
bungling,  unfinished  case  of  Rose  versus 
Bartlett,  as  he  thought  it  made  the  decree, 
which  he  believed  exactly  corresponded 
with  the  meaning  of  William  Ayletts  words, 
inquisitive  to  discover  that  meaning 
2S4  from  those  words,  ^convinced  that 
they  only  ought  to  be  consulted  for 
discovering  it  (1) 

But  he  was  mistaken,  as  it  seemeth,  for 
the  court  of  appeals,  before  whom  the  de- 
cree in  the  principal  case  was  impeached, 
on  the  12  day  of  march,  1795,  delivered  this 
opinion:  'that  the  testator  appearing  to 
have  freehold  lands  in  the  county  of  King- 


(1)  John  Locke,  in  his  essay  for  the  understandinisr 
of  saint  Pauls  epistles,  by  coosultinflr  saint  Paul 
bimself,  observed,  that  sober  Inqnisitive  readers  of 
those  epistles,  who  had  a  mind  to  see  nothlnfif  in 
tbem  bat  just  what  the  matter  meant,  would  not 
find  the  understanding  of  tbem  difflcult;  whereas 
others  could  see  in  them  what  they  pleased. 

A  turkish  traveller,  introduced  into  the  Vatican, 
when  the  librarian  shewed  the  shelves  on  which 
were  arranfired  the  books  relatinsr  to  theoloflry.  the 
poly^lotls,  paraphrases,  commentaries,  transla- 
tions, histories,  connections,  homilies,  sermons,  de 
crees  of  councils,  polemical  tracts,  and  many  more, 
written  in  order  to  explane  the  christian  bible,  said, 
i  snppose  then  after  all  this  every  part  of  your  bible 
mnst  be  well  understood.'  'quite  the  reverse,  an- 
swered the  librarian,  controversies  have  muliti- 
plied  from  that  cause. '  whether  controversies  have 
increased  or  diminished  by  the  great  number  of 
adjadications  in  cases  where  interpretations  of 
testaments  have  been  in  question  the  reporter 
of  the  principal  case  will  not  pretend  to  decide: 
but  he  doth  verily  believe  that  in  1798.  if  the 
ca&e  of  Rose  versus  Bartlett.  which  was  discussed 
more  than  160  years  before,  had  never  been  pub- 
lished, no  man  would  have  thought  whether  Wil- 
liam Aylett,  meaned  to  irive  all  the  land  to  which  in 
Kingwilliam  county  he  had  any  kind  of  right  to  his 
son  Philip  Aylett,  a  con  trover  table  question.— Note 
in  edition  of  179S. 


William  to  satisfy  the  devise  to  his  son 
Philip  of  all  his  lands  in  Kingwilliam,  the 
leasehold  lands  in  question  did  not  pass, 
thereby,  ACCORDING  TO  THE  UNI- 
FORM DECISIONS  ON  THE  SUBJECT, 
but  passed  in  the  residuary  estate  devised  to 
the  wife  and  children  of  the  testator,  and 
that  there  is  error  in  the  said  decree,'  and 
therefore  reversed  the  said  decree. 

Upon  the  reversing  decree  the  writer  of 
the  prolusions  to  it  will  make  one  remark, 
and  to  it  subjoin  one  question. 

The  remark  is:  the  terms  ^uniform  deci- 
sions,' that  is,  decisions  in  England,  sug- 
gests a  powerfull  argument  in  favour  of  a 
different  decision  in  Virginia,  if  the  first 
english  decision  were  erroneous,  as  it  is 
affirmed  to  have  been,  in  that  country,  if 
many  and  uniform  decisions  have  estab- 
lished the  doctrine,  although  it  be  unsound, 
defendit  numerus.  but  in  the  principal 
case,  if  it  be  the  only  instance  (and  for 
anything  appearing  to  the  contrary  it  is  the 
only  instance)  in  which  any  man  ever 
thought  whether  a  devise  of  the  whole, 
was  satisfied  by  part,  of  a  thing?  to  be  a 
disputable  question,  the  precedent  here 
ought  to  be  the  reverse,  as  is  conceived, 
of  that  in  England. 

The  question  is :  when  a  man,  who  had 
two  tracts  of  land  in  Kingwilliam  county, 
devised  all  his  lands  in  that  county, 
235  *that  is,  both  the  tracts,  to  his  son 
Philip  Aylett,  and  when  that  devise 
is  satisfied  with  half  his  lands;  that  is 
with  one  of  the  tracts  in  Kingwilliam 
county,  this  doctrine  being  established ; 
whether,  when  the  same  testator  devised 
ALL  the  residue  of  his  estate  to  his  wife 
and  children,  the  devise  of  ALL  there  was 
not  satisfied,  as  in  the  other  instance,  with 
one  HALF  of  the  residuary  estate;  in  con- 
sequence whereof  the  wife  would  have  been 
intitled  to  one  sixth  of  one  half,  and  to  one 
third  of  the  other  half,  that  is  to  three 
twelfths  or  one  fourth  part,  of  the  residue? 


Between 
JAQUELIN  AMBLER,  appellant, 

AND 

THOMAS  WYLD.  the  younger,  appellee^ 
Sept ,  1793. 

I.  New  Trialt— Verdict  Influenced  by  Paper  Offered  in 
Evidence  and  Rejected. -Motion  for  a  new  trial  on 
tbe  fifround  tbat  a  paper  offered  in  evidence  and 
rejected  by  tbe  Court,  bad  been  taken  out  by  the 
j  ury  and  influenced  tbeir  verdict.  Tbe  paper  was 
a  cerliQcate  of  three  of  tbe  witnesses  in  tbe  case 
and  did  not  vary  from  their  vixa  ?joc€' testimony. 
A  new  trial  should  not  be  grranted. 

a.  Chancery  Practice- Jurisdiction  of  County  Court- 
Verdict  In  Another  Court. t  -A  county  court  has  no 
power  to  interfere  by  bill  in  equity,  with  a  verdict 


*Por  monojrraphic  note  on  Joint  Tenants  and  Tenants 
in  Common,  see  end  of  case. . 

tNcw  Trial.  —  See  monofirraphic  ixote  on  "New 
Trials." 

$For  the  decision  of  the  court  of  appeals  in  this 
case,  see  Ambler  v.  Wyld,  2  Wash.  3d. 
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In  another  court;  bat  the  H.  C.  C.  haylnflr  posses- 
sion of  the  case  by  appeal  from  a  bill  improperly 
brouffht  in  the  County  CJourt  will  proceed  with  It, 
as  if  orig-inally  commenced  there:  and 

3.  New  Trial*— Newly-Disclosed  Facts.— New  facts 
beinff  disclosed,  which  misrht  have  procured  from 
the  jury  a  different  verdict;  or  from  the  court 
that  tried  the  case  a  new  trial,  the  H.  G.  C.  will 
ffrant  a  new  trial.  Isaue  directed  to  be  tried 
afirain  in  County  Court  of  Henrico. 

4.  Sale  of  Realty— Depreciation— Payment  In  Paper 
Money.— i4.  had  sold  W.  houses  and  lots  in  York- 
town,  valued  at  £1000,  one-half  payable  in  12 
months:— during  which  flrreat  depreciation  had 
occurred  and  the  main  question  was  whether  W. 
should  be  allowed  to  pay  in  paper  money.  See 
Yatea  v.  Salle,  ante  p.  108,  and  Hamilton  v.  Ur- 
Quhart^  poBt. 

THE  parties  in  August,  1778,  had  agreed, 
the  appellant  to  sell,  and  the  appellee  to 
buy,  the  lots  and  houses  of  the  former  in 
York  town,  for  the  price,  to  which  they 
should  be  valued  by  three  men  appointed  by 
mutual  consent,  and  which  price  should  be 
paid  one  half  at  the  time  of  valuation  and 
the  other  at  the  expiration  of  twelve  months 
thereafter. 

The  men  appointed  reported  their  esti- 
mate in  these  words : — York  September  18, 
1778,  we  the  subscribers,  by  desire  of  mr. 
Ambler  and  mr.  Thomas  Wyld, 
236  junior,  have,  this  day,  viewed  the  *lots 
and  houses  belonging  to  mr.  Ambler, 
where  he  formerl3'  resided,  and  are  of 
opinion  that,  in  the  present  situation  of 
the  lots  and  houses,  they  arc  worth  one 
thousand  pounds.  Mat.  Pope,  Corbin 
Griffin,  Wm.  Reynolds. 

Five  hundred  pounds  of  the  purchase 
money  were  paid  as  appeareth  by  this 
paper,  October  20,  1778,  received  of  mr. 
Thomas  Wyld  the  sum  of.  five  hundred 
pounds,  current  money,  in  part  payment  of 
the  tenement  in  York  town,  purchased  of 
the  subscriber,  and  mr.  Wyld  agrees,  on 
his  part,  not  to  demand  a  title  to  the  said 
tenement  until  the  remaining  sum  of  five 
hundred  pounds  is  paid.  witness  our 
hands.  J.  Ambler,  Tho.  Wyld,  jun.  and 
in  autumn,  1779,  the  appellee,  by  an  agent, 
offered  to  pay  Hvq  hundred  pounds  more,  in 
paper  money,  to  the  appellant  who  declined 
acceptance  of  them,  saying  he  should 
sep  mr.   Wyld  that  afternoon. 

The  appellant  afterwards  procured  (a) 
from  the  valuers  a  paper,  on  which  was 
written  the  following  words:  some  time  in 
the  year  1778,  the  under  writers  were  called 
upon  by  mr.  Thomas  W3'ld,  to  value  the 
house  and  tenement,  in  York  town,  then 
the    property     of     mr.     Jaquelin    Ambler, 


(a)  This  paper  is  stated  to  have  been  procured  by 
the  appellant,  because,  in  answer  to  a  part  of  the 
bill  alleg^Insr  that  to  have  been  the  fact,  and  pro- 
poandinsr  this  interrosratory,  whether  he,  Jaquelin 
Ambler,  or  some  person  for  him,  did  not  procure 
the  valuation  to  be  siirned  by  the  men  whose  names 
are  subscribed  to  it?  he,  after  explaininsr  his  mo- 
tives for  what  foUoweth,  says,  he  requested  that  a 
certificate  of  the  valuers  miflrht  be  obtained  and 
shewn  to  the  complainant  statinsr  the  ideas  on 
which  the  valuations  was  made.— Note  in  edition  of 
1795. 


which  house  and  tenement  the  said  Ambler, 
as  we  were  informed,  had  agreed  to  sell  the 
said  Wyld  at  such  a  price  as  disinterested 
persons  should  determine  the  same  were 
worth,  agreeable  thereto  the  under  written 
did  value  the  aforesaid  houses  and  tenement 
at  one  thousand  pounds,  and  it  being  con- 
trary to  the  laws  of  the  land,  at  that  time 
in  force,  to  make  any  difference  between 
paper  money  and  specie,  we  the  underwrit- 
ten do  further  declare  that  we  did  then,  and 
do  now,  think  the  aforesaid  houses  and  ten- 
ement were  worth  one  thousand  pounds 
specie,  in  testimony  whereof  we  have 
hereunto  set  our  hands,  this  tenth  day  of 
february,  1782.:  and  to  which  paper  the 
names  of  the  valuers  were  subscribed. 

An  action,  which  had  been  commenced  by 
the  appellant  against  the  appellee,  in  the 
general  court  to  recover  the  money  due, 
was  discontinued,  for  want  of  prosecution, 
the  20  day  of  October,  1783. 

The  appellant  afterwards  commenced 
action  against  the  appellee,  in  the  county 
court  of  Henrico,  the  declaration  contained 
three  counts,  the  first  upon  a  promise 
237  to  pay  600  pounds  for  *lots  and  tene- 
ments, lying  in  York  town,  sold  by  the 
appellant  to  the  appellee ;  the  second,  upon  a 
promise  for  lots  and  improvements,  lying  in 
York  town,  sold  by  the  appellant  to  the 
appellee,  to  pay  so  much  money  as  they 
were  worth,  with  an  averment  that  they 
were  worth  600  pounds ;  and  the  third,  upon 
a  promise  to  pay  six  hundred  pounds  for  so 
much  money  expended  by  the  appellant  for 
the  use  of  the  appellee. 

The, appellee  pleaded  that  he  did  not  as- 
sume, upon  which  the  issue  was  joined,  the 
appellant  consenting  that  the  other  party 
might  give  any  special  matter  in  evidence. 

On  trial  of  the  issue,  the  appellants 
counsil  offered  in  evidence  to  the  jury  the 
paper  before  mentioned,  dated  the  10  day 
of  february,  1782,  subscribed  by  the  three 
valuers,  the  counsil  of  the  other  party  ex- 
cepted to  it,  and  the  court  would  not  allow 
it  to  be  delivered  to  the  jury,  notwith- 
standing which,  the  jury  took  the  paper 
with  them,  when  they  were  sent  out  of 
court  to  consult  of  their  verdict. 

The  jury  found  a  verdict  for  the  appel- 
lant, assessing  his  damages  to  3741.  Is.  7^2. 

The  counsil  for  the  appellee  moved  for  a 
new  trial,  shewing,  for  cause,  that  the 
jury,  without  permission  of  the  court,  car- 
ried that  paper  with  them,  the  motion  was 
rejected,  because,  as  is  stated  in  the  bill  of 
exceptions  signed  by  one  the  judges,  the 
three  men  who  subscribed  the  paper  were 
present  in  court,  to  give  full  testimon3'  of 
the  import  of  the  same,  which  paper  having 
been  read  to  the  court,  after  the  return  of 
the  verdict,  appeared  to  be  a  certificate 
signed  by  three  of  the  witnesses  in  the 
cause,  and  not  to  vary  from  their  viva  voce 
testimony :  and  this  rejection  of  the  motion 
for  the  new  trial,  and,  in  consequence,  the 
judgement  for  the  damages,  upon  an  appeal 
to  the  general  court,  were  affirmed  the  22 
day  of  June,  1789. 

The  appellee,    on    the   16   day  of  march. 
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1791,  filed  a  bill  in  equity  against  the  ap- 
pellant, in  the  county  court  of  York,  stat- 
ing, in  addition  to  the  matters  herein  be- 
fore mentioned,  and  several  others  omitted 
here,  because  now  thought  unimportant, 
that,  on  trial  of  the  issue  before  the  county 
court  of  Henrico,  he  produced  witnesses  to 
contradict  the  witnesses  on  behalf  of  the  ap- 
pellant, or  rather  to  invalidate  their  testi- 
mony, by  proving  the  valuers  to  have 
acknowledged,  that  they  made  their  esti- 
mate in  current  money,  and  had  not  specie 
in  their  contemplation  at  that  time;  but 
that  the  court  would  not  suffer  the  witnesses 
of  the  appellee  to  be  examined ;  and  also 
stating  that  the  valuation  of  September, 
1778,  which  was  required  by  the  appellees 
counsil  to  be  produced,  was  denied  by  the 
appellants  counsil  to  be  in  existence ; 
238  and  praying  to  be  relieved  ^against  the 
judgement,  by  which  the  appellee  was 
condemned  to  pay  the  damages  assessed  by 
the  jury,  which,  aggravated  with  the  addi- 
tional damages  upon  affirmance,  and  with 
the  costs,  amount  to  5501.  12s.  1%, 

The  appellant,  by  answer,  declared,  that 
the  trial  before  Henrico  court  was  fair,  as 
he  believes, '  admitted  a  valuation  in  Sep- 
tember 1778,  but  said  how  o.i  in  what  man- 
ner that  valuation  was  expressed  he  did  not 
recollect ;  did  not  say  any  thing  in  answer 
to  the  allegation  of  the  bill,  repeated  in- 
terrogatorialy,  concerning  the  suppression 
of  the  valuation  in  1778,  unless  it  be  by 
these  words,  had  they  (the  valuers)  even 
pretended  to  make  their  certificate  of  1782 
the  foundation  of  this  respondents  dame, 
which  is  not  the  fact,  the  real  valuation 
must  have  been  brought  forth,  by  which 
words  the  suppression  is  understood  to  be 
admitted;  that  he  acquiesced  in  the  verdict, 
feeling  himself  bound  by  it,  although  it 
gave  him  less  than  he  thought  himself  in- 
titled  to ;  contended  that  no  court  hath  power 
to  interpose,  and  wrest  from  him  the  bene- 
fit of  his  verdict ;  especialy  as  the  court  be- 
fore whom  the  trial  was«  shewed  their 
approbation  of  the  verdict  by  denying  the 
motion  for  a  new  trial,  conceived  the  reason 
of  rejecting  testimony  on  behalf  of  the  ap- 
pellee, if  it  were  rejected,  to  have  been 
that  the  testimony  was  inadmissible;  and, 
with  respect  to  the  proof  that  the  valuers 
had  said  they  estimated  the  tenement  in 
current  money,  the  appellant  observed  the 
contrary  was  never  contended;  that  the 
valuers  thought  the  property  worth  so  much 
specie,  and  rated  the  current  money  at  par 
with  specie,  which  was  the  only  matter  in- 
sisted on. 

The  appellee  replied  to  the  answer,  and 
several  witnesses  were  examined. 

Samuel  Eddins  deposed,  that  doctor 
Mathew  Pope,  being  charged  by  Wyld  with 
injustice  in  signing  the  paper  of  the  10  day 
of  february,  1782,  the  substance  of  which 
was  then  rehearsed,  declared  it  to  be 
wrong,  and  that  neither  he  nor  those  with 
whom  he  was  joined  in  the  valuation  of 
1778  thought  of  specie  at  that  time;  and 
that  when  he  signed  that  paper  his  inten- 
tion was  that  Wyld  should  make  the  second 


payment  of  500  pounds  equal  to  the  first, 
and  said  that  it  would  come  to  one  hun- 
dred pounds  specie,  according  to  the  scale 
of  depretiation,  and  that  mr.  Ambler  had  a 
right  to  no  more,  the  same  witness  de- 
posed; that  doctor  Corbin  Griffin,  whom 
Wyld  charged  in  like  manner  with  injustice, 
denied  his  signature  to  a  second  valuation 
of  certificate,  but  being  reminded  that  his 
signature  was  attested  by  Hugh  Nelson,  ac- 
knowledged he  had  signed  a  paper  presented 
by  mr.  Nelson  in  behalf  of  mr.  Ambler ; 
239  ^and  said,  if  it  contained  a  word  of 
specie,  it  was  wrong  and  an  over- 
sight, for  neither  he  nor  the  other  two 
thought  of  specie  in  the  valuation  of  1778, 
adding  he  was  confident  the  houses  would 
not  sell  for  that  money  in  specie,  the  same 
witness  deposed,  that  he  had  heard  those 
men  declare,  since  the  trial  in  Henrico 
court,  that  they  did  not  value  the  houses  in 
specie  but  in  current  money. 

Thomas  Gibbs  deposed  that  he  heard  doc- 
tor Griffin  declare  that  the  houses  were 
not  valued  in  specie,  and  that  the  valuers  at 
that  time  dared  not  to  have  mentioned 
«pecie  in  ^heir  valuation,  paper  money  being 
the  legal  circulating  medium. 

Laurence  Gibbons  deposed  that  he  had  of- 
ten heard  the  valuers  of  the  houses,  since 
the  trial  in  Henrico  court,  declare,  that  they 
did  not  value  them  in  specie. 

Corbin  Griffin,  to  this  interrogatory, 
propounded  to  him  by  the  appellant,  did  you 
not,  at  the  request  of  said  Wyld  and  said 
Ambler,  value  the  houses  and  tenements  as 
aforesaid,  in  august,  1778,  for  the  sum  of 
one  thousand  pounds,  good  money?  made 
answer  in  these  terms: 

Some  time  in  the  autumn  of  1778,  i  was 
appointed  with  doctor  Mathew  Pope  and 
mr.  William  Reynolds  to  value  the  houses 
aforesaid,  and  their  value  was  fixed  at  one 
thousand  pounds:  and 

To  this  interrogatory,  what  was  intended 
by  the  term,  'good  money;*  did  you  sup- 
pose the  houses  and  tenements  worth  one 
thousand  pounds  at  the  depretiation  of  five 
for  one,  or  of  the  value  of  one  thousand 
pounds  in  specie;  or  the  value  thereof  in 
paper  currency  according  to  the  scale  of 
depretiation?    made  answer  in  these  terms: 

I  knew  of  no  depretiation,  nor  of  any 
difference  between  paper  and  specie. 

William  Reynolds,  to  the  former  of  the 
two  interrogatories  mentioned  to  have  been 
propounded  to  Corbin  Griffin,  made  answer 
in  these  terms: 

I  was  appointed  one  of  three  to  value  the 
houses,  and  fixed  them  at  one  thousand 
pounds  current  money  of  Virginia;  and  to 
the  other  of  those  interrogatories,  made 
answer  in  these  terms 

I  knew  of  no  depretiation  at  the  time, 
but  valued  them  in  the  money  then  in  cir- 
culation. 

Several  witnesses  deposed  that  the  houses, 
which  had  been  used  for  barracks,  when 
Wyld  bought  them,  were  so  ruinous  as  not 
to  be  then  tenentable,  without  being  re- 
paired, and  one  witness  deposed,  that  in 
1784,  before  which   time   the  houses  appear 
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to  have  been  repaired  by  Wyld,  at  consider- 
able expense,  when  the  honses  and  lots 
were  exposed  to  public  sale,  at  the  price 
of  five  hundred  pounds,  no  bidder  offered 
more. 

240  *^And    Thomas    Gibbs  deposed,  that 
the  court  of  Henrico  county  would  not 

permit  him  and  two  other  witnesses  to  be 
examined  in  order  to  invalidate  the  testi- 
mony of  the  witnesses  who  were  examined 
for  the  appellant. 

The  county  court  of  York  decreed  the 
appellant  to  pay  to  the  appellee  3951.  lis.  73^, 
with  interest  thereon,  to  be  computed,  after 
the  rate  of  five  per  centum  per  annum, 
from  the  10  day  of  June,  1789,  till  payment, 
and  the  costs. 

The  high  court  of  chancery,  before  which 
the  cause  was  boug-ht  by  appeal,  the  28  day 
of  September,  1793,  delivered  this 

OPINION  AND  DECREE, 

That,  if  the  appellee  were  injured  by  the 
verdict  of  the  jury,  and  judgement  of  the 
county  court  of  Henrico  stated  in  his  bill, 
the  only  mode  by  which  he  could  regularly 
obtain  redress  was  a  new  trial  of  the  issue 
between  the  parties  in  the  action  at  common 
law,  and  consequently  that  he  decree  of  the 
county  court  of  York,  which  seems  to  have 
thought  the  principal  money  recovered  by 
that  decree  so  much  more  than  the  appel- 
lant ought  to  have  received  from  the  ap- 
pellee, is  erroneous;  and  therefore  this 
court  doth  reverse  the  said  decree,  but  this 
court  supposeth  that  if  certain  facts  now 
appearing  by  the  testimony  in  this  cause 
had  been  known  to  the  jury  who  tried  the 
issue,  or  to  the  court  Who  rejected  the  mo- 
tion for  a  new  trial,  either  the  former 
might  not  have  found  such  a  verdict,  or  the 
other,  if  they  had  found  it,  might  have 
awarded  another  trial :  and  is  of  opinion, 
that,  although  the  county  court  of  York  per- 
haps had  no  power  to  award  such  new  trial, 
this  court  retaining  the  cause  may  procede 
in  it,  as  if  it  had  been  originally  com- 
menced here;  and  therefore  this  court  doth 
direct  the  said  issue  to  be  tried  again  be- 
fore the  said  county  court  of  Henrico,  and 
the  verdict  thereupon  to  be  certified  to  this 
court,  and  the  appellee  here  in  court  doth 
consent,  without  which  consent  the  new 
trial  would  not  have  been  awarded,  that  if 
the  damages  which  shall  be  assessed  upon 
such  trial  excede  the  damages  assessed  on 
the  former  trial,  which  may  be  the  event, 
this  court  may  decree  him  to  pay  the  excess 
and  award  execution  against  him  for  the 
same. 

The  facts  unknown  to  the  court  of  Hen- 
rico, and  to  the  jury  who  tried  the  issue, 
are 

That  the  men  who  signed  the  paper, 
dated  the  10  day  of  february,  1782,  signed 
it  at  the  request  of  one  party,  without  giv- 
ing notice  of  it  to  the  other  party,  and 
when  they  were  not  together,  and  are 
proved  by  three  witnesses,  since  the  trial, 
to     have      contradicted     the    matter 

241  affirmed  by  them    in  that  paper;  *and 
that    two    of    them  (the    other   being 


dead)  who  were  examined  on  oath  in  this 
case,  did  not  give  a  categorical  answer  to 
an  interrogatory  propounded  explicitly  to 
extort  from  them  such  an  answer,  to  the 
only  material  question  in  controversy. 

The  appellants  counsil  objected,  that  the 
jury's  having  taking  with  them  the  paper 
of  february,  1782,  ought  not  now  to  be 
adjudged  by  this  court  a  good  cause  for  an- 
other trial  for  two  reasons,  one,  that  the 
same  matter  had  been  determined  by  an- 
other court,  of  competent  jurisdiction,  not 
to  be  a  good  cause  for  a  new  trial,  which 
adjudication  this  court  hath  no  power  to 
correct,  which  reason  perhaps  would  not 
have  been  mentioned,  because  it  ought  not 
to  have  been  mentioned,  if  .the  objector  had 
recollected  that  the  bill  of  exceptions  stated 
the  viva  voce  testimony  of  the  valuers  not 
to  have  varied  from  the  paper,  whence  is 
inferred  that  the  court  would  have  awarded 
a  new  trial,  if  they  had  known  the  facts 
now  disclosed,  that  is,  the  manner  of  pro- 
curing that  paper,  and  the  use  which  was 
made  of  it,  and  that  the  viva  voce  testimony 
and  paper  vary  from  what  those  men  after- 
wards confessed  to  be  the  truth. 

The  other  reason  mentioned  'by  the  coun- 
sil for  the  appellant  for  disregarding  the 
jury's  taking  the  paper,  is  that  it  did  not 
govern  them  in  their  verdict,  for  if  it  had 
governed  them,  they  would  have  assessed 
more  damages,  which  reason  was^  not 
thought  satisfactory,  that  all  the  jurors 
were  not  governed  by  the  paper  with  the 
concurrent  testimony  of  the  witnesses  who 
signed  it  was  indeed  manifest,  but  that 
some  of  them  were  governed  by  it,  and  that 
it  had  influence  on  the  assessment,  is  prob- 
able; and  if  it  had  influence,  that  is  con- 
ceived to  be  good  case  to  award  another 
trial. 

How  the  jury  formed  their  estimate  of  the 
damages  can  only  be  conjectured,  the 
admission  into  that  estimate  of  fractional 
quantities,  whose  denominators  were  so  low 
as  farthings,  shews  the  estimate  to  have 
been  the  result  of  a  calculation  somewhat 
complex.  If  they  allowed  interest  upon  the 
money  remaining  due  to  the  appellant  as 
they  are  believed  to  have  done,  the  princi- 
pal, with  which  they  charged  the  appellant, 
was  about  2921.  17s.  6d.  for  the  sum  of  that 
and  the  interest  from  September,  1779,  to 
the  day  of  finding  the  verdict,  being 
811.  4s.  IH  is  equal  to  the  3741.  Is.  7}^  as- 
sessed, the  jury,  differing  in  their  esti- 
mates according  to  a  mode  of  adjustment 
said  to  be  frequently  practised  where 
unanimity  is  desperate,  are  supposed  to 
have  agreed,  that  the  sum  of  their  esti- 
mates added  together  being  divided  by  their 
own  number,  the  quotient  should  be  the 
measure  of  their  damages. 

If  five  jurors  had  been  guided  by 
242  the  paper  of  february,  *1782,  and  three 
by  the  statutory  scale  of  depretiation, 
and  the  other  four,  neglecting  both,  had 
fixed  on  what  they  thought  the  true  value  of 
the  houses  and  lots,  the  calculation  mig-fat 
have  been  made  in  this  manner:  5x500  t 
3x100  t  4x1781.  12s.  6d.  their  sum    would  be 
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35141.  lOs.  and  this  being:  divided  by  12,  the 
quotient  would  be  2921.  ITs.  6d. 

This  although  merely  conjectural  shews 
a  probability  at  least,  that  some  of  the 
jnrors  were  governed  by  that  paper ;  and  a 
probability  that  they  were  governed  by  such 
a  paper  and  its  corroborative  evidence,  as 
this  last  now  appeareth,  is  deemed  a  good 
caase  for  a  new  trial. 

The  appellee  stated  in  his  bill  other 
matters,  of  which  notice  was  not  taken  in 
the  opinion  or  decree  of  the  high  court  of 
chancery,  but  which  perhaps  deserved 
notice. 

One  was,  that  on  trial  of  the  issue  in 
Henrico  court,  the  valuation  in  September, 
1778,  was  required  by  the  appellees  counsil 
to  be  produced,  but  was  denied  by  the  ap- 
pellants counsil  to  be  in  existence,  the 
only  part'of  the  appellants  answer  which  is 
responsive  to  this  allegation,  if  any  part  be 
responsive  to  it,  seems  to  admit  implicitly 
that  the  paper  could  have  been  produced, 
but  that  it  was  not  produced  by  the  appel- 
lant, when  this  matter  was  mentioned  in 
the  high  court  of  chancery,  the  appellants 
counsil  observed  that  the  appellee  had  the 
valuation  of  September,  1778,  for  it  appears 
by  the  transcript  of  proceedings  before  the 
county  court  of  York  to  have  been  one  of 
his  exhibits,  but  this  doth  not  prove  that 
he  had  it  at  the  trial  in  Henrico  court, 
which  was  in  april,  1785. 

The  other  matter  stated  in  the  bill,  and 
unnoticed  in  the  opinion  or  decree,  is  that 
the  witnesses  offered  by  the  appellees  coun- 
sil to  prove  that  Griffin,  Pope  and  Reynolds 
had  invaribly  acknowledged,  that  they 
made  the  valuation  in  currency,  and  that 
they  never  thought  of  specie  at  that  time, 
were  rejected  by  the  court  of  Henrico :  and 
the  fact,  which  is  neither  confessed  nor  de- 
nied by  the  appellant,  is  proved  by  a  wit- 
ness. 


[The  case  of  Ambler  y.  Wyld,  2  Wash.  86.  de- 
cides,— 

I.  If  tlie  parties  in  an  action  at  law.  are  at  liberty 
bj  the  issue  to  firo  fully  into  tbe  examination  of  evi- 
dence, and  having  done  so,  a  verdict  is  found  after 
a  fair  trial,  a  coart  of  Chancery  ousrht  not  to  inter- 
fere by  directing  a  new  trial.— Aliter,  if  part  of  the 
evidence  was  suppressed  by  the  court. 

1  The  court  of  one  county  may  relieve  asrainst  a 
jadrment  at  law  rendered  in  another,  by  way  of 
orliilnal  jurisdiction  :  and  though  it  cannot  award 
a  new  trial  at  the  bar  of  that  other  court,  yet  it 
may  direct  an  issue  to  be  tried  at  its  own  bar.  And 
if  the  relief  be  afforded  without  the  trial  of  an  issue 
where  that  was  necessary  the  Hlerh  Court  of  Chan- 
cery, upon  an  appeal,  may  after  reversal  retain  the 
caase,  and  direct  an  issue  to  be  tried  at  the  bar  of 

that,  or  any  other  court. 
243  •S.  The  5th  section  of  the  act  for  scalinflr 
debts  &c  was  not  intended  to  let  men  loose 
from  their  contracts,  but  to  allow  a  departure  from 
the  established  scale,  in  cases  where  it  is  necessary 
(n  order  to  meet  the  real  contract  of  parties. 

See  Hamilton  v.  Urquhart,  in  this  volame,  post., 
and  Yates  v.  Salle,  ante.— Ed.]— Note  in   edition  of 
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Reynolds,  25  Gratt  187. 
Ejectment,  appended  to  Tapscott  v.  Cobbs,  11 

^'^''■''^      l  DEFINITIONS. 

Joint  Tenants.— "Joint  tenants  are  two  or  more 
persons  who  by  purchase  hold  any  property  Jointly 
between  themselves  in  equal  shares,  the  estate  thus 
held  beiuff  known  as  an  estate  in  Joint  tenancy.** 
17  Am.  &  Euff.  Enc.  Law  018. 

"  An  estate  in  Joint  tenancy  is  where  lands  or 
tenements  are  arranted  or  devised  to  two  or  more 
persons,  to  hold  in  fee  simple,  for  life,  for  years,  or 
at  will.  It  is  sometimes  called  an  estate  in  Jointure, 
which  has  the  same  meaning  as  Joint  tenancy:  but 
in  common  speech  the  term  Jointure  is  now  usually 
confined  to  that  Joint-estate  (as  in  its  origin  it  was), 
which  is  vested  in  husband  and  wife,  as  a  statutory 
satisfaction  and  bar  of  the  woman's  dower.  2  Bl. 
Com.  180."    2  Min.  Inst  (4th  Ed.)  466. 

Tenants  In  Common.— "A  tenancy  in  common  is 
where  two  or  more  hold  the  same  land,  with  inter- 
ests accruiuflr  under  different  titles;  or  accruing 
under  the  same  title,  but  at  different  periods;  or 
conferred  by  words  of  limitation  importing:  that  the 
grantees  are  to  take  any  distinguished  shares."  2 
Min.  Inst  (4th  Ed.)  494;  Carneal  v.  Lynch.  91  Va.  114. 
SOS.  E.  Rep.9S9. 

"  A  tenancy  in  common  is  where  two  or  more  per- 
sons hold  lands  or  tenements  in  fee  simple,  fee  tail, 
or  for  term  of  life,  or  years,  by  several  titles,  not  by 
a  Joint  title,  and  occupy  .the  same  lands  or  tene- 
ments in  common;  from  which  circumstance,  they 
are  called  tenants  in  common,  and  their  estate  a 
tenancy  in  common."  1  Lomax  Digest  641;  Carneal 
V.  Lynch,  91  Va.  114,  20  S.  E.  Rep.  9S9. 

Cotensnt— Cotenancy.— "  The  term  'cotenant'  is 
used  indifferently  to  denote  one  who  is  either  a 
Joint  tenant  or  a  tenant  in  common  with  another  or 
others.  Cotenancy  is  the  state  of  being  a  cotenant 
or  cotenants,  and  an  estate  in  cotenancy  is  an  es- 
tate held  by  two  or  more  persons  as  cotenants."  17 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  649. 
11.  NATURE  AND  INCIDENTS  OP  ESTATES  IN 
COTENANCY. 

A.  JOINT  TENANCY. 

1.  In  General.— The  fourfold  unity  of  an  estate  in 
Joint  tenancy  is  the  great  characteristic  from  which 
the  properties  and  incidents  of  such  estate  are  de- 
rived. In  an  estate  in  Joint  tenancy  there  must  be 
unity  of  interest,  unity  of  title,  unity  of  time  and 
unity  of  possession;  or,  in  other  words,  Joint  ten- 
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•ants  must  bave  one  and  the  same  Interest,  accra- 
inflr  by  one  and  the  same  conveyance,  commencing 
at  one  and  the  same  time,  and  held  by  one  and  the 
same  undivided  possession.  2  Black.  Com.  181;  2 
Mln.  Inst.  (4th  Ed.)  468;  17  Am.  &  Bng.  Enc.  Law  (2d 
Ed.)  049. 

Unity  of  Interest.— By  unity  of  interest  Is  meant 
that  the  estate  of  the  tenants  must  be  alike.  One 
joint  tenant  cannot  be  entitled  to  an  estate  differ- 
ing: from  that  of  the  other  in  duration  or  quantity 
of  intertrst.  Thus  one  cannot  be  tenant  for  life,  the 
other  for  years  ;  one  cannot  be  tenant  In  fee,  and 
the  other  In  tail.  2  Black.  Com.  181 :  2  Min.  Inst  (4th 
Ed.)  468:  17  Am.  &  Ens:.  Enc.  Law  (2d  Ed.)  649. 

Unity  of  Title.— By  unity  of  title  ts  meant  that  the 
estate  of  the  tenants  must  be  created  by  one  and 
the  same  act.  whether  leg-al  or  Illegal ;  as  by  one 
and  the  same  ffrant,  or  by  one  and  the  same  dis- 
seisin. Joint  tenancy  cannot  arise  by  descenj:  or  act 
of  law,  but  merely  by  purchase  or  acquisition  by 
act  of  the  party  ;  and,  unless  that  act  be  one  and 
the  same,  the  two  tenants  would  have  different 
titles,  of  which  one  misrht  prove  srood  and  the  other 
bad,  thereby  destroying  the  Jointure.  2  Black. 
Com.  181:  17Am.  &  Ensr.  Enc.  Law  (2d  Ed.)  649;  2 
Min.  Inst  (4th  Ed.)  468. 

Unity  of  Time.— The  estates  of  joint  tenants  must 
vest  at  one  and  the  same  period.  2  Black.  Com.  181 : 
17  Am.  &  Enff.  Enc.  Law  (2d  Ed.)  649 ;  2  Min.  Inst 
(4th  Ed.)  469. 

Unity  of  Possession. -Blackstone  defines  unity  of 
possession  as  follows  :  "  Joint  tenants  are  said  to  be 
seised  per  mv  et  per  tout,  hy  the  half  or  moiety,  and 
by  all ;  that  is.  they  each  of  them  have  the  entire 
possession,  as  well  of  every  parcel  as  of  the  whole. 
They  have  not  one  of  them  a  seisin  of  one-half  or 
moiety,  and  the  other  of  the  other  moiety:  neither 
can  one  be  exclusively  seised  of  one  acre,  and  his 
companion  of  another  ;  but  each  has  an  undivided 
moiety  of  the  whole,  and  not  th6  whole  of  an  un- 
divided moiety."  2  Black.  Com.  182 ;  Thornton  v. 
Thornton,  3  Rand.  182.  See  also.  17  Am.  &Bng,  Enc. 
Law  (2d  Ed.)' 649. 

Mr.  Minor  says  :  "What  Blackstone,  and  most 
writers  after  him.  have  denominated  unity  of 
possession,  mi^ht  with  more  propriety  be  styled  en- 
tirety and  equality  of  Interest :  for  while  they  con- 
tinue to  hold  together,  they  are  not  considered  as 
holdlncr  In  distinct  shares,  but  each  is  equally  en- 
titled to  the  whole.  And  on  the  other  hand,  though 
the  entirety  ceases  for  the  purpose  of  alienation, 
every  cotenant  beiuff  entitled  at  pleasure  to  trans- 
fer separately  his  own  share,  yet  the  equality  re- 
mains ;  for  each  is  capable  of  conveying  an  equal 
share  with  the  rest  This  combination  of  entirety 
of  Interest  with  the  power  of  transferring:  in 
equal  shares  is  expressed  by  the  ancient  law 
maxim,  that  every  joint  tenant  Is  seised  per  mU  et 
per  lout ;  which  seems  to  import  a  seisin  not  by  the 
moiety  and  the  whole,  a.s  Blackstone  represents, 
(u si  Off  the  word  mv.  Instead  of  mie,)  but  by  nothing 
and  by  the  whole,  the  French  mie  meanluff  not  moiety, 
but  nothinor    2  Min.  Inst  (4th  Ed.)  470. 

Mr.  William  Green,  in  his  learned  note  on  the 
"True  Nature  of  a  Joint  Tenancy,"  explains  this 
unity  In  the  followlngr  manner  :  "Bracton  says  : 
'Quilibet  cohaeredum  tanlundem  juris  habet  tenendi  hae- 
reditatem,  quantum  et  alii:  sed  tamen  nonper  se  ante  di- 
risionem,  ned  pro  se  in  communi  cum  aliis ;  et  sic  totum 
tenet  et  nihil  tenet,  scilicet,  totum  in  communi  et  nihil  sep- 
aratimper  se/  The  words  of  this  quotation  extend 
only  to  co-parceners  ;  but  in  exact  accordance  with 


the  author's  meaning,  as  that  Is  apparent  from  the 
context  the  concludlns:  expression  has  been  quoted 
by  Sir  Edward  Coke,  and  after  him  repeatedly  by 
others,  as  descriptive  of  joint  tenante  ;— of  whom, 
as  they  existed  by  the  common  law,  the  wit  of  man 
cannot  devise  a  more  accurate,  nor  perhaps  a 
more  felicitous,  representation  :    And  Bracton  else- 
where, in  speakluff  of  them,  uses  an  expression,  in 
words  almost.  In  effect  altogether.  Identical.    The 
same  thluflrls  declared  also,  not  Indeed  so  obviously, 
nor  near  so  strikingly,  but  yet  with  equal  certainty, 
by  the  phrase  (lonff  affo  become,  from  continual 
use.  a  decantatum),  that  every  joint  tenant  Is  seised 
per  my  et  per  tout    To  make  this  manifest  let  us  sup- 
pose that  A.  and  B.  are  thus  seised  of  an  estate  In 
land,  and  let  us  designate  the  moieties  of  their  es- 
tate (as  contradlstlngnlshed  from  both  the  land 
which  Is  the  subject  of  It,  and  the  mere  possession 
or  occupation  thereof),  by  numbers  1  and  2.    Now 
A.  is  seised  of  moiety,  1.  and  B.  Is  seised  of  moiety  2. 
because  each  Is  seised  per  my :  were  this  all,  each 
would  have  the  whole  of  an  undivided  moiety,  and 
neither  would  have  more,  of  the  estate :  but  that 
result.  In  both  Its  aspects.  Is  prevented  by  the  re- 
mainder of  the  description,  accordlns:  to  which  each 
Is  also  seised  per  tout,  the  consequence  whereof  Is, 
that  A.  Is  seised  of  moiety  2  as  much  as  he  is  of 
moiety  1,  and  B.  Is  seised  of  moiety  1  not  less  that  he 
is  of  moiety  2  :  each  Is  seised  of  both  moieties  (per 
tout),  and  both  are  seised  of  each  moiety  (per  my),  at 
one  and  the  same  time;— which  cannot  be.  other- 
wise than  by  each  beinsr  seised,  of  the  whole  con- 
jointly with  the  other,  and  of  nothlnfir  whatever 
separately.    Hence  Blackstone  Is  riffht  In  saying, 
that  of  two  joint  tenants  neither  (that  is  neither 
separately)  h^  the  whole  of  an  undivided  moiety ; 
but  when  he  says,  that  'each  has  an  undivided  moi- 
ety of  the  whole.'  he  uses  lanffuasre  that  can  hardly 
fail  to  mislead.    In  a  certain  sense  each  has  an  un- 
divided moiety,  because  what  he  has  in  a  moiety 
Is  conjoint ;  but  he  has  not  (what  the  expression 
easily  may  be,  and  perhaps  flrenerally  Is  understood 
to  mean)  either  separately  or  only  such  moiety ; 
for  In  the  same  manner,  that  Is  to  say  conjointly 
with  his  companion,  he  has  both  It  and  the  residue 
of  the  estate.    ♦    •    ♦    When  It  l.s  affirmed,  that  each 
joint  tenant  owns  conjointly  with  the  rest  the  en- 
tire estate,  and  separately  nothlnsr,  no  more  Is  as- 
serted than  that  this  Is  so  while  the  joint  estate 
endures.    Whenever  It  is  destroyed,  in  that  instant 
it  Is  transmuted  into  the  estates  which  succeed  it 
And  what  Is  necessary  to  a  perfect  comprehension 
of  the  subject.  In  all  its  aspects.  Is  (as  It  seems  tome) 
to  keep  In  view  steadily  the  natiire  of  this  transmu- 
tation, with  a  reference  to  the  distinctive  principles 
of  the  estate,  which  simultaneously  it  annihilates, 
on  the  one  hand,  and  brlncrs  into  existence,  on  the 
other.    Until   then,   to  all  intents  and   purposes, 
whether  as  amonsr  the  joint  tenants  themselves,  or 
as  between  all  or  any  of  them,  on  the  one  hand,  and 
the  rest  of  mankind,  collectively  or  Individually,  on 
the  other  each  joint  tenant  both  in  point  of  seisin 
and  In  point  of  rl?ht  has.  In  the  words  and  meaning 
of  Bracton,  totum  et,  or  nihil :  to  vary  the  phrase, 
and  adopt  the  words,  less  elearant  but  quite  as  sifir- 
nlllcant  of  Fleta.  on  the  like  occasion,  joint  tenants 
are  proprietors,  'Quorum  ntUlus  Jfts  habet  separatim, 
cum  Jus  commune  sit  in  personis  omnium  simul.'  "    Ap- 
pendix, Wythe's  Rep.  391  et  ^eq. 

2.  Right  op  Survivobship.  —  "The  g-reat  inci- 
dent of  estates  in  joint  tenancy  Is  the  rlffht  of  sur- 
vivorship, or  jus  accrescendi,  by  which,  upon    the 
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death  of  any  one  of  the  joint  tenants,  the  entire 
tenancy  remains  to  the  survivor  or  survivors,  in 
whom  the  whole  estate  becomes  immediately  vested. 
By  reason  of  the  rlflrhtof  survivorship  the  interest 
of  a  joint  tenant  is  not  descendible,  and  cannot  be 
devised  by  will.  But  the  ri^ht  of  survivorship  may 
be  defeated  by  a  conveyance  by  a  joint  tenant  of  his 
QodiTided  Interest  to  a  stransrer."  17  Am.  &  Eng*. 
Enc.  Law  (3d  Ed.)  649.  See  also.  2  Min.  Inst  (2d  Ed.) 
476l 

Before  the  Revolution,  two  brothers,  British  sub- 
jects, purchased  jointly  lands  In  Virginia  and  North 
Carolina.  One,  who  had  acted  as  agent  in  said  pur- 
chases, and  was  also  appointed  executor  of  the 
decedent,  became  entitled  to  the  legal  right  by  sur- 
vivorship: but  he  repeatedly  declared  it  uncon- 
scientious to  avail  himself  of  said  survivorship  and 
made  efforts  during  his  life  to  confer  his  brother's 
interest  upon  said  brother's  heirs.  So  that  it  was 
plainly  known  to  be  his  intention  not  to  take  the 
benefit  of  his  survivorship.  After  his  death,  the 
children  of  the  other  brother  claimed  their  father's 
Interest.  Held,  that  the  survivor  was  a  trustee  for 
the  plaintiffs,  who  were  entitled  to  their  father's 
rights  and  Interests  in  the  lands  even  against  the 
survivor's  devisees.    Parley  v.  Shlppen,  Wythe  254. 

A  testator  devised  a  tract  of  land  jointly  to  his 
fonr  daughters,  who  were  his  only  children,  and 
provided  a  fund  to  be  applied  by  his  executors  to 
pay  the  quit  rents,  which  they  accordingly  paid 
aonaally;  and  a  surplus  remained  in  their  hands. 
Held,  that  the  surviving  daughter  was  not  entitled 
to  the  whole  of  that  surplus,  but  each  of  the 
daughters  to  one-fourth.  Jones  v.  Williams,  2  Call 
108. 

Upon  a  devise  to  four  children,  share  and  share 
alike,  and  In  the  event  of  the  death  of  one  or  more 
of  them,  his  or  their  share  to  go  to  the  survivors, 
the  event  which  is  to  fix  the  rights  of  the  children 
is  the  death  of  the  testator.  If  all  survive  the  tes- 
tator, each  takes  his  or  her  share  of  the  real  estate 
devised  free  from  any  right  of  survivorship.  Armi- 
stcad  V.  Hartt,  97  Va.  816, 38  S.  E.  Rep.  616.  B  Va.  Law 
Reg.  387. 

Gift  Over  In  Bvent  of  Death—Only  Original  Shares 
Sarvlvc.— In  the  absence  of  a  positive  and  distinct' 
indication  of  a  contrary  intention,  only  oriflrinal, 
and  not  accrued,  shares  survive  in  case  of  a  gift 
over  in  event  of  death.  Armistead  v.  Hartt,  97  Va. 
316.  33  S.  £.  Rep.  616,  5  Va.  Law  Reg.  387. 

Statute  Abollshlnir  Survivorship  hetwaen  Joint  Ten- 
tats.— "When  any  joint  terant  shall  die,  whether 
the  estate  be  real  or  personal,  or  whether  partition 
cooid  have  been  compelled  or  not.  his  part  shall 
descend  to  his  heirs,  or  pass  by  devise,  or  go  to  his 
personal  representative,  subject  to  debts,  curtesy, 
dower  or  dtetributlon,  as  if  he  had  been  a  tenant  in 
common.  And  if  hereafter  any  estate,  real  or  per- 
sonal, be  conveyed  or  devised  to  a  husband  and  his 
wife,  they  shall  take  and  hold  the  same  by  moieties 
in  like  manner  as  if  a  distinct  moiety  had  been 
given  to  each  by  a  separate  conveyance."  Va.  Code 
1887,  sec.  2430.  The  West  Virginia  Code  contains  a 
similar  provision.  W.  Va.  Code  1899,  ch.  71,  sec.  18, 
p.  681. 

exceptli»tt.~"The  preceding  section  shall  not  apply 
to  any  estate  which  joint  tenants  have  as  executors 
or  trustees,  nor  to  an  estate  conveyed  or  devised  to 
persons  in  their  own  right,  when  it  manifestly  ap- 
pears from  the  tenor  of  the  instrument  that  it 
was  intended  the  part  of  the  one  dying  should  then 
belong  to  the  others.    Neither  shall  it  aflect  the 


mode  of  proceeding  on  any  joint  judgment  or  decree 
in  favor  of  or  on  any  contract  with  two  or  more, 
one  of  whom  dies."  Va.  Ck)de  1887,  sec.  2481 :  W.  Va. 
Code  1899.  ch.  71,  sec.  19,  p.  681  ;  Bank  of  Greenbrier 
V.  Effingham  (W.  Va.),  41  S.  E.  Rep.  143. 

Where  two  persons  unite  in  a  joint  deed,  giving  to 
a  third  person  all  their  personal  property  "that 
they  may  have  at  the  time  of  their  death,"  and  re- 
serving the  "use  and  control"  thereof  "so  long  as 
they  both  shall  live,"  they  thereby  create  a  joint 
tenancy  survivorship  in  such  personal  property,  the 
manifest  Intention  of  which  is  that,  on  the  death  of 
one,  the  residue  vests  in  the  survivor,  and  such 
third  person  is  not  entitled  to  any  of  their  property 
until  the  death  of  both  the  grantors.  Bank  of 
Greenbrier  V.  Effingham  (W.  Va.),  41S.  E.  Rep.  148. 

SUtutea  Does  Not  Apply  Where  One  Joint  Tenant 
Dies  before  BaUte  Vesta.— The  Virginia  statute  abol- 
ishing  survivorship  among  joint  tenants  has  no 
application  where  the  estate  in  joint  tenancy  has 
not  vested,  and  hence  upon  the  death  of  one  of  two 
joint  devisees  in  the  lifetime  of  the  testator  the 
whole  estate  passes  to  the  survivor.  Lockhart  v. 
Vandyke.  97  Va.  356, 88  S.  E.  Rep.  618.  6  Va.  Law  Reg. 
308,  and  note,  p.  809. 

Pormar  Statute  Did  Not  Apply  to  Batatas  by  Entire- 
tiaiL— The  provision  that,  "if  hereafter  an  estate  of 
inheritance  be  conveyed  or  devised  to  a  husband 
and  his  wife,  one  moiety  of  such  estate  shall,  on  the 
death  of  either,  descend  to  his  or  her  heirs  subject 
to  debts,  curtesy  or  dower,  as  the  case  may  be"  was 
first  Introduced  into  our  (}ode  by  the  revisal  of  1849. 
Previous  thereto  survivorship  was  abolished  only 
as  between  joint  tenants,  which  was  held  not  to  ex- 
tend to  tenants  by  entireties.  Thornton  v.  Thorn- 
ton, 8  Rand.  179  ;  Norman  v.  Cunningham,  6  Gratt 
70 ;  2  Min.  lUst.  (4th  Ed.)  477.  See  Dooley  v.  Baynes, 
86  Va.  644.  10  S.  E.  Rep.  974.  See  also,  monographic 
tiote  on  "Husband  and  Wife"  appended  to  Cleland  v. 
Watson,  10  Gratt  ISO. 

B.  TENANCY  IN  COMMON.-"In  a  tenancy  in  com- 
mon the  cotenants  hold  by  one  and  the  same  undi- 
vided possession,  and  this  unity  of  possession  is  the 
only  unity  required  to  constitute  such  a  cotenancy. 
The  extent  of  the  respective  Interests  of  the  coten- 
ants, their  sources  of  title,  the  times  at  which  their 
interests  become  vested,  and  the  periods  of  duration 
may  all  be  different."  17  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  651.    See  2  Min.  Inst.  (4th  Ed.)  494. 

"Freem.  Co-Ten.,  sec.  86,  says  that  tenants  in  com- 
mon have  but  one  unity,  that  of  possession.  So 
unity  of  title  is  not  necessary  to  constitute  persons 
tenants  in  common.  If  there  be  unity  of  possession 
or  unity  of  right  of  possession,  that  is  sufficient.  4 
Kent  Comm.  367,  says  :  'Tenants  in  common  are 
persons  who  hold  by  unity  of  possession.  They  may 
hold  by  separate  and  distinct  titles,  or  by  title  de- 
rived at  the  same  time  by  the  same  deed  or  descent. ' 
'Persons  owning  undivided  interests  in  realty  are 
tenants  in  common,  though  their  titles  were  ac- 
quired by  separate  conveyances,  and  at  different 
times.'  Stevens  v.  Reynolds  (Ind.  Sup.),  41  N.  E.  931. 
Thus  it  is  the  law  that  persons  deriving  title  from 
one  cotenant  will  be  regarded  as  tenants  in  com- 
mon with  the  other  cotenant.  Dain  v.  Cowing,  89 
Am.  Dec.  585."  Cecil  v.  Clark.  44  W.  Va.  659.  30  S.  E. 
Rep.  225.  As  to  the  nature  of  a  tenancy  in  common, 
see  also.  Davis  v.  Settle.  43  W.  Va.  17.  26  S.  E.  Rep.  557. 

A  life  tenant  of  one  undivided  moiety  of  a  parcel 
of  land  and  the  fee  simple  owners  of  the  other 
undivided  moiety,  whose  estates  accrue  under 
the  same  title,  but  at  different  times,  are  tenants. 
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la  common  of  the  land.    Cameal  r.  Lynch.  91  Va. 
114,  ao  S.  £.  Rep.  960/ 

The  personal  representatives  of  one  or  more 
remaindermen,  dyinff  during  the  lifetime  of  the 
life  tenants,  are  tenants  in  common  with  the  surviv- 
ing remaindermen  and  must  be  joined  with  them 
in  an  action  to  recover  the  property.  Clarkson  v. 
Booth,  17  Gratt.  490. 

Equality  of  Interest.— Where  there  is  no  evidence 
as  to  the  shares  of  the  several  tenants  in  common, 
they  are  presumed  to  be  equal.  Jarrett  v.  Johnson, 
11  Gratt  927.  See  also,  Livesay  v.  Beard,  23  W.  Va. 
505. 

interest  of  Tenant  In  Common  Subject  to  Attachment. 
—The  undivided  interest  of  a  tenant  in  common 
may  be  levied  upon  and  sold  under  attachment 
The  cotenants  of  the  debtor  are  not  proper  parties 
to  a  suit  for  such  purpose.  Curry  v.  Hale,  15  W.  Va. 
S67. 

III.  CREATION  OP  ESTATES  IN  COTENANCY. 

A.  GENERAL  RULE  OP  CJONSTRUCTION.  — 
**Formerly,  joint  tenancy  was  much  favored;  but 
for  more  than  a  century  past  the  courts  have  laid 
hold  of  every  available  expression  to  construe 
estates  sriven  to  a  plurality  of  tenants  as  tenancies 
in  common.  And  although  this  innovation  besran 
in  equity,  and  in  reference  to  wills,  yet  it  has  lonsr 
prevailed  in  the  courts  of  common  law  as  well,  and 
the  doctrine  extends  to  deeds  as  uniformly  as  to 
wills.  Hence,  such  expressions  as  'equally  to  be 
divided,'  'share  and  share  alike,'  'respectively 
between  and  amongBt  them,'  will,  accordinsr  to  this 
modern  constraction,  convert  into  a  tenancy  in 
common,  what  would  once  have  been  a  joint  ten- 
ancy." 2Min.  Inst  (4th  Ed.)  4(J7;  Lockhartv.  Van- 
dyke, 97  Va.  856,  S8  S.  E.  Rep.  618. 

B.  JOINT  TENANCY.— "A  joint  tenancy  arises  by 
act  of  the  parties,  and  never  by  act  of  law.  It  may 
be  created  by  the  devise,  or  by  any  conveyance  inter 
vivos,  by  words  which  grive  an  estate  to  a  plurality  of 
persons,  without  adding  any  restrictive,  exclusive, 
or  explanatory  words.  Thus,  if  an  estate  be  crranted 
to  A  and  B  and  their  heirs,  this  makes  them  joint 
tenants  In  fee  of  the  lands.  For  the  law  interprets 
the  ffrant  so  as  to  make  all  parts  of  it  take  effect, 
which  can  only  be  done  by  creating  an  equal  estate 
in  them  both."  2  Min.  Inst  (4th  Ed.)  467;  Lockhart 
V.  Vandyke.  97  Va.  866.  83  S.  £.  Rep.  618,  5  Va.  Law 
neg.  303. 

A  devise  "unto  my  two  sons,  to  wit  Charles  and 
Henry,  of  all  the  lands  I  now  reside  on,"  makes 
them  joint  tenants.  Lockhart  v.  Vandyke,  97  Va. 
356,  38  S.  E.  Rep.  618,  5  Va.  Law  Reff.  803. 

A  father  and  his  two  sons  obtained  separate 
patents  for  400  acres  of  land,  the  three  tracts  adjoin- 
ing each  other,  and  the  father  obtained  a  patent  for 
another  400  acres.  Afterwards,  the  three  took  one 
inclusive  patent  for  the  tracts  mentioned  and 
another  tract  of  1162  acres.  Held,  that  this  destroyed 
the  separate  estates  in  the  first  tracts,  and  created 
a  joint  tenancy  in  the  whole  2762  acres.  Jones  v. 
Jones.  1  Call  458. 

An  agreement  between  two  persons  for  the  raisin? 
of  a  crop  on  the  lands  of  a  third,  by  his  license  and 
permission,  and  for  a  division  of  the  crop  between 
such  two  persons,  constitutes  them  joint  tenants  of 
the  crop,  and  neither  can  defeat  the  interests  of  the 
other  by  taking  a  conveyance  of  the  lands  from  the 
owner.    Lowe  v.  Miller.  3  Gratt  2a5,  46  Am.  Dec.  188. 

A  contract  between  the  plaintiff  and  the  defend- 
ant that  the  defendant  should  purchase  for  them 
jointly,  at  an  auction,  certain  property',  it  to  be 


divided  between  them,  and  the  plaintiff  to  pay  the 
defendant  half  the  purchase  price,  is  not  an  agree- 
ment between  them  as  joint  tenants,  but  as  Indlvld- 
uals,  so  that  an  action  for  damages  will  lie  for 
breach  thereof.  Barnes  v.  Morrison,  97  Va.  872,  84 
S.  E.  Rep.  98. 

Gift  to  Wife  and  Children  -As  to  the  effect  of  a  gift 
"to  wife  and  children,"  there  has  been  some  coafllct 
in  Virginia. 

In  Nye  v.  Lovitt  2  Va.  Law  Reg.  29,  92  Va.  710,  24  S. 
E.  Rep.  845,  Judge  Bucham am  said  :  "This  court  In 
a  line  of  decisions  beginning  with  Wallace  v.  Dold,  8 
Leigh  256,  and  coming  down  to  the  case  of  SUce  v 
Bumgardner,  89  Va.  418.  has  held  that  a  grant  or 
gift  to  a  woman  and  her  children  or  to  a  trustee  for 
the  l)eneflt  of  herself  and  children,  passed  to  the 
mother,  and  that  the  mention  of  the  word  'children' 
in  the  deed  or  will  merely  indicated  the  motive  for 
the  conveyance  or  gift  without  investing  them  with 
any  Interest  therein."  See  foot-notes  to  Stinson  v. 
Day,  1  Rob.  485  ;  Leake  v.  Benson,  29  Gratt  168. 

"The  late  Judge  Burks,  in  his  excellent  note  to  the 
opinion  in  Nye  v.  Lovitt  2  Va.  L.  R.  88.  referring  to 
the  class  of  cases  beginning  with  Wallace  v.  Dold,  su- 
pra, shows  that  in  no  one  of  them  is  the  decision, 
that  the  children  took  no  interest  rested  alone  on 
the  language  that  the  gift  is  to  'the  mother  and  her 
children'  but  that  'the  intention  to  give  exclusively 
to  the  woman  is  deduced  from  the  context  and  the 
language  of  the  instrument  taken  as  a  whole  ;'  and 
in  conclusion  he  says :  'The  decisions  only  show 
that  when  the  gift  is  to  the  woman  and  her  child  or 
children,  oris  in  trust  for  them,  or  like  phraseology 
is  used,  the  children  are  excluded  only  when  it  ap- 
pears from  the  context,  or  the  whole  instrument 
taken  together,  that  it  was  the  Intention  to  exclude 
them.' "  Llndsey  v.  Eckels,  99  Va.  668,  40  S.  E.  Rep. 
23. 

In  Vaughan  v.  Vaughan,  97  Va.  822,  88  S.  E.  Rep. 
606,  5  Va.  Law  Reg.  448,  Judge  Rilet,  in  a  dictum, 
said  that  such  words  standing  alone  would  undoubt- 
edly convey  a  joint  estate  to  the  wife  and  children. 
See  criticism  of  this  dictum  by  Mr.  Barbour.  5Va. 
Law  Reg.  427.  See  article  by  Mr.  Lile  approving 
dictum,  5  Va.  Law  Reg.  491.  See  also,  foot-note  to 
•Rhett  V.  Mason,  18  Gratt  541.    . 

In  Llndsey  v.  Eckels,  99  Va.  668,  40  S.  E.  Rep.  88. 
where  a  deed  conveyed  property  to  a  trustee  for  the 
use.  maintenance  and  support  of  a  mother,  and  for 
the  use.  maintenance  and  support  of  her  issue,  and 
the  grantor  further  declared  that  it  was  the  in- 
tention of  the  deed  that  the  mother  should  be  sup- 
ported from  said  property,  or  the  proceeds  thereof, 
during  her  life,  and  that  the  issue,  during-  the  life 
of  the  mother,  should  be  supported  and  educated 
from  the  proceeds  of  said  property,  and,  at  the 
death  of  the  mother,  all  of  the  property  and  its  pro- 
ceeds should  be  divided  equally'  amonsr  such  issue. 
it  was  held  that  the  mother  and  her  issue  each  take 
an  equal  interest  in  the  proceeds  of  the  property 
during  the  life  of  the  mother  and,  at  her  death,  tbe 
issue  take  the  property  in  fee  simple. 

It  seems  that  the  question  has  been  settled  in 
Virginia  by  the  decision  in  Fltzpatrick  v.  Fitzpat- 
rlck,  100  Va.  — .  8  Va.  Law  Reg.  487,  where  itislield 
that  a  gift  to  a  wife  and  children,  without  more, 
vests  a  joint  estate  in  the  wife  and  children,  in 
equal  portions. 

C.  TENANCY  IN  COMMON.-A  tenancy  in  common 
may,  at  common  law,  be  created  either  by  the  de- 
struction of  an  estate  in  joint  tenancy  or  coparce- 
nary, by  which  the  unity  of  title  or  interest  but  not 
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the  unity  of  possession,  is  severed;  or  by  special 
limitation  in  a  deed,  where  property  is  conveyed  to 
two  or  more  persons  in  such  a  manner  as  not  to 
make  them  joint  tenants.  On  account  of  the  pref- 
erence of  the  common  law  for  Joint  tenancies,  it 
was  customary,  where  a  tenancy  in  common  was 
Intended,  expressly  to  limit  the  estate  to  the  flrran- 
tees  as  tenante  in  common  and  not  as  joint  tenants. 
17  Am.  &  Enir.  Enc.  Law  (2d  Ed.)  655. 

The  present  tendency  of  the  courts,  is  to  lay  hold 
of  every  available  expression  to  construe  estates 
^Ten  to  a  plurality  of  tenants  as  tenancies  in  com- 
mon. And  although  this  innovation  bearan  in  equity, 
and  in  refercnce'to  wills,  yet  ithaslouff  prevailed 
In  tbe  courts  of  common  law  as  well,  and  the  doc- 
trine extends  to  deeds  as  uniformly  as  to  wills. 
Hence,  such  expressions  as  "equally  to  be  divided," 
"sbare  and  share  alike,"  "respectively  between 
and  amonfirst  them."  will,  according  to  this  modern 
construction,  convert  into  a  tenancy  in  common 
wbat  would  once  have  been  a  joint  tenancy.  2  Min. 
Inst.  (4th  Ed.)  467;  Lockhart  v.  Vandyke,  07  Va.  856, 
33  S.  E.  Rep.  613. 

Where  a  tenant  of  land  claims  under  a  tenant  in 
common  adversely  to  other  tenants  in  common,  he 
will,  in  respect  to  rents  and  profits  be  treated  as  a 
tenant  in  common  with  them.  Ruffners  v.  Lewis,  7 
Leirb  720. 30  Am.  Dec.  513. 

OcviM  to  FIveChUdrea  to  Be  Divided  betwoea  Them. 
—The  provisions  of  testatrix's  will  flrivinflT  to  one 
daughter  one-half  the  land,  her  half  to  be  taken  off 
the  entire  tract  next  to  a  certain  creek,  and  to  in- 
clude timber  sufficient  for  said  half  next  to  certain 
lands,  and  giving  the  remaining  half  to  be  divided 
equally  amouff  the  other  four  children  except  that 
one  should  have  8&00  more  in  the  half  to  be  divided 
among  the  four,  constituted  the  five  children  ten- 
ants in  common  in  the  lands,  firiviuflrone  a  half  in- 
terest in  value  to  be  laid  off  when  partitioned  as 
directed,  and  srlving  to  the  other  four  the  other  half 
in  value,  to  be  so  divided  that  one's  share  should  be 
greater  by  1600  in  value  than  that  of  any  of  the 
other  three,  whose  shares  should  be  equal.  McCam- 
ant  V.  Nuckolls.  86  Va.  831. 12  S.  £.  Rep.  160. 

Parcbsse  of  Undivided  Interest  In  Property.— Where 
acotenant  conveys  his  undivided  interest  in  the 
lands  held  In  common,  without  the  knowledsre  or 
consent  of  his  companions  in  interest,  the  grrantee 
In  the  deed  is  a  tenant  in  common  in  the  land  with 
all  the  rights  and  obligations  of  his  grantor- with 
reference  thereto.  Worthinarton  v.  Staunton,  16  W. 
Va.  308.  See  infra,  "Right  and  Powers  of  Ck>tenants 
—Sale  or  (conveyance  of  Ck>mmon  Property." 

Where  one  of  two  joint  tenants  of  land  purchases 
a  larire  tract  inclndingr  the  land  held  jointly  and 
takes  the  conveyance  to  himself,  and  then  conveys 
part  of  the  larg^e  tract  including  the  land  held 
jointly,  thefirrantee  in  this  deed  is  tenant  in  common 
with  the  cotenant  of  his  grantor;  and  his  possession 
is.  in  presumption  of  law.  the  possession  of  all.  and 
is  to  be  deemed  in  support,  and  not  in  derogation  of 
the  common  title.  Buchanan  v.  King,  22  Gratt.  414. 
Where  the  title  to  the  land  held  in  common  is  con- 
veyed to  one  of  the  joint  owners  and  he,  reciting 
that  he  owns  the  whole,  conveys  one-half  of  it  to  a 
third  person,  and  purports  to  convey  the  upper 
moiety,  it  will  be  held  that  the  deed  passes  only  an 
equal  undivided  moiety  of  the  common  subject, 
and  that  the  other  joint  owner  and  the  grrantee  hold 
in  common  the  whole  subject  and  every  part 
thereof.  Cox  v.  McMuUin,  14  GratL  82. 
A  deed  by  one  of  two  cotenants  purporting  to  con- 


vey a  particular  tr^ct  of  the  land  held  in  common, 
though  ineffectual  to  pass  the  particular  tract  as 
against  the  cotenant,  will,  as  aflrainst  the  grantor 
and  strang-ers,  be  effectual  to  pass  the  interest  of  the 
grrantor.  Possession  under  such  deed  will  support 
a  release  from  the  cotenant ;  and  if  the  part  con- 
veyed be  assigned  the  alienee  on  partition,  the  title 
will  be  absolute  in  law.  The  deed  being  good  against 
the  grantor,  the  entry  of  the  tenant  under  it  would 
be  lawful,  and  though  it  miffht  be  inoperative  as 
far  as  the  rlffhts  of  the  cotenant  were  thereby 
prejudiced,  yet  as  it  would  invest  the  ffrantee  with 
the  estate  of  the  grantor  so  far  as  he  could  lawfully 
convey,  the  grantee  would  be  tenant  in  common 
with  the  cotenant  of  his  grantor,  to  the  extent  of 
the  interest  conveyed.  His  possession  and  seisin 
would  be  the  possession  and  seisin  of  both,  because 
such  possession  and  seisin  would  not  be  adverse  to 
the  right  of  his  companion,  but  in  support  of  their 
common  title.    Robinett  v.  Preston,  2  Rob.  273. 

Same— Parchnse  by  Person  Cinimln^  under  inferior 
Title.— Where  a  person  claimingr  an  inferior  paper 
title  to  land  held  by  cotenants  under  a  superior 
possessory  title  obtains  possession  of  the  land  by 
any  device  from  the  cotenant  in  actual  occupancy 
thereof,  without  the  knowledge  of  the  other  coten- 
ants, his  entry  will  be  held  to  have  been  under  the 
cotenancy  possession,  and  not  under  his  adverse 
paper  title,  and  to  so  continue  until  perfect  disseisin 
of  the  other  tenants,  either  presumed  from  lapse  of 
time  or  some  notorious  act  of  adversary  possession 
or  disseisin  brought  hoiye  to  the  knowledge  of  the 
other  cotenants.  The  burden  of  establishing  such 
perfect  disseisin  is  on  the  person  allesring  it  Davis 
V.  Settle,  43  W.  Va,  17,  26  S.  E.  Rep.  557. 

Purchase  of  Property  for  Partnership  Purposes.— 
Where  parties  purchase  an  estate  jointly  for  the 
purposes  of  their  trade,  it  is  considered  in  equity  as 
an  estate  in  common,  in  Eng-land,  and  in  Virginia, 
where  the  Jus  accreseendi  Is  abolished,  it  is  so  consid- 
ered in  law  as  well  as  in  equity.  Therefore,  a  sur- 
vlvingr  partner  can  have  no  other  claim  against  real 
estate  held  in  partnership  than  any  other  creditor 
has.    Deloney  v.  Hutcheson,  2  Rand.  183. 

Where  real  estate  is  purchased  for  partnership 
purposes  and  a  conveyance  is  made  to  the  partners 
in  the  name  of  the  firm,  the  partners  are  tenants  in 
common  of  the  estate,  and  hold  the  legal  estate 
subject  to  the  equities  of  the  partnership.  Jones  v. 
Neale,  2  P.  &  H.  839.  See  Hancock  v.  Talley,  1  Va. 
Dec.  433. 

Asslflrnment  of  Dower  In  Common  Property.— Where 
a  husband  holds  lands  as  tenant  in  common  or  (now 
that  the  Jus  accrtscendi  is  abolished)  as  joint  tenant, 
dower  may  be  assifimed  his  widow  to  be  held  in 
common  with  the  other  tenants.  Parrish  v.  Par- 
rish.  88  Va.  520,  14  S.  E.  Rep.  325. 
•  D.  LAPSE  OF  LEGACY  OR  DEVISE.—"  In  2  Minor 
(4th  Ed.)  at  page  1049,  it  is  said  :  *  The  general  doc- 
trine at  common  law  is  that  a  devise  lapses  in  all 
cases  where  the  devisee  dies  before  the  testator. 
And  if  the  devise  be  to  several,  as  tenants  in  com- 
mon, and  one  of  them  dies  in  the  testator's  lifetime, 
his  share  lapses.  (See  Frazier  v.  Frazier,  2  Leigh 
642.)  Where,  however,  the  devise  is  to  several 
jointly,  and  one  of  them  dies  in  the  testator's  life- 
time, his  share  does  not  lapse,  but  survives  ;  for 
although  such  joint  devisees  are  not  joint  tenants 
until  the  testator's  death,  yet  the  gift  to  them  is  a 
gift  per  nUe  et  per  tout,  and  so,  if  one  should  die, 
whereby,  as  he  has  nothing  separately,  his  interest 
ceases  to  exist,  the  other  or  others  are  entitled  to 
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the  whole  as  at  first,  but  with  no  one  to  share  It 
with  them.  And  as  the  parties  have  not  become 
joint  tenants,  the  statute  aboiisbinsr  survivorship 
does  not  apply/  The  law  touching  the  lapse  of  de- 
vises is  to  be  found  In  section  2523  of  the  Code,  and 
is  as  follows  :  '  If  a  devisee  or  legatee  die  before 
the  testator,  leaving  issue  who  survive  the  testator, 
such  issue  shall  take  the  estate  devised  or  be- 
qneathed,  as  the  devisee  or  legatee  would  have 
done  if  he  had  survived  the  testator,  unless  a  differ- 
ent disposition  thereof  be  made  or  required  by  the 
will  ;'  but,  as  Is  justly  observed  by  Mr.  Minor,  this 
statute  is  not  applicable  where  independently  of  it 
no  lapse  could  occur,  and  therefore  cannot  be  in- 
voked in  a  case  such  as  this, '  for  by  the  force  and 
effect  of  the  joint-taking:,  the  share  of  the  party 
deceased  would  survive  to  the  survivor  or  sur- 
vivors.* S  Minor,  tupra.  See,  also.  Pendleton  v. 
Hoomes,  Wythe's  Reports,  p.  94.  The  law  of  the 
subject  under  consideration  is  discussed  with  a 
treat  wealth  of  learning:  by  Mr.  William  Green  in 
an  appendix  to  the  volume  just  cited,  which  is 
quoted  in  terms  of  hifi:h  and  deserved  approbation 
in  Freeman  on  Cotenancy  and  Partition,  SS  28,  40. 
He  reaches  the  conclusion  arrived  at  by  Mr.  Minor, 
and  shows  that  the  common-law  doctrine  is  still  the 
law,  notwithstandinflT  our  statute  which  abolishes 
the  survivorship  amonff  joint  tenants.  With  re- 
spect to  that  statute,  he  observes  that,  while  it 
does  away  with  the  rifi:ht  of  survivorship,  it  does 
not  destroy  joint  tenanpy.  To  use  his  own  lan- 
flruaffe :  '  It  does  not  annihilate  the  lesral  entity 
called  a  joint  estate,  so  as  to  prevent  any  such  es- 
tate from  vestinflT,  nor  does  it  destroy  the  joint 
estate  forthwith  after  it  has  vested.  On  the  con- 
trary, it  permits  the  estate  to  subsist  as  joint,  with 
all  Its  former  incidents,  durlns:  the  joint  lives  of  all 
its  owners  ;  and  if.  in  that  time,  partition  be  made, 
or  a  severance  effected  without  partition,  it  is 
quiescent  as  a  dead-letter.  It  befilns  to  operate  at 
all.  only  when  one  of  the  joint  tenants  has  died 
before  partition  or  severance.  And  on  the  happen- 
ing-of  that  event,  and  from  thenceforth,  it  directs 
that  the  part  of  the  deceased  shall  be  considered  as 
if  he  ha^beena  tenant  in  common,  not  from  the 
beffinnins:,  but  only  when  the  event  to  which  it 
refers  happened.  Where  it  applies,  and  to  the 
extent  of  its  application,  it  operates,  m  aretct<2o  mor- 
tis,  a  stiitutory  severance  :  and  that  is  all.  It  does 
not  extirpate  the  quality  of  a  joint  estate,  which 
made  it  produce,  amonir  other  fruits.  theya«  accres- 
cendU  but  only  destroys  In  the  moment  of  produc- 
tion, or  blights  by  anticipation  in  the  bloom,  that 
particular  fruit  In  this  manner  It  modifies  the 
nature  of  a  joint  tenancy  by  the  common  law,  sc 
far  as  to  take  away  one  of  the  incidents  which  the 
law  has  annexed  to  It,  but  leaves  It  In  all  other- 
respects  as  It  was.  In  short,  since  the  statute,  joint 
tenants  seem  to  have  an  estate  that  Is  to  all  pur- 
poses joint,  both  In  Its  Inception  and  also  In  Its 
continuance,  until  a  destruction  or  severance 
thereof  takes  place  ;  which  latter,  where  an  Inter- 
est has  become  vested.  Is  effectuated  by  the  statute 
at  the  moment  any  of  them  dies,  to  the  extent  of 
his  part :  and  henceforth  that  part  Is  to  be  re- 
garded as  It  would  have  been  (though  the  statute 
had  never  been  enacted)  if  the  joint  estate  had 
been  to  the  same  extent  dissevered  by  any  of  the 
means  which  theretofore  existed.  And.  If  this  be 
the  sum  of  Its  efficacy,  the  consequence  seems  to  be, 
that  In  regard  to  the  lapsing  of  devises  and  legacies, 
and  also  in  resrard  to  the  vesting  of  estates  created 


or  transferred  by  conveyances  intitr  vivos,  it  has 
been  productive  of  no  change  whatever.*  He  shows 
that  in  a  case  like  that  under  discussion  the  doc- 
trine of  survivorship  has  no  place,  as  It  applies  only 
where  the  estate  In  joint  tenancy  has  been  created 
and  has  vested  ;  and,  therefore,  the  abolition  of  the 
doctrine  of  survivorship  does  not  affect  the  commoD- 
law  rule  with  respect  to  the  death  of  one  or  more 
devisees  during  the  lifetime  of  the  testator,  for  !t  is 
still  true,  notwlthsundtng-  the  statute, '  that  eacb 
joint  tenant  takes  conjointly  with  the  rest  the 
the  entire  estate— separately  nothing-,'  from  whicb 
it  follows  that  '  if  one  should  die,  whereby,  as  be 
has  nothlng^  separately,  his  Interest  ceases  to  ex- 
ist, the  other  or  others  are  entitled  to  the  whole  as 
at  first,  but  with  no  one  to  share  It  with  them.'  2 
Minor  1049.  This  subject  was  considered  by  the 
Supreme  Court  of  ^West  Virginia  in  the  case  of 
Hoke  V.  Hoke,  12  W.  Va.  427,  and  a  decision  rendered 
in  accordance  with  the  views  of  the  text  writers 
above  quoted.  See,  also,  2  Redfleld  on  Wills  ie9 ; 
8  Lomax  Digest  185 ;  8  Williams  on  Executors 
(with  Perkins' notes),  p.  1811;  2Jarman  on  Wills. 
265."  Lockhartv.  Vandyke.  97  Va.  860,  S3  S.  £.  Rep. 
613 :  5  Va.  Law  Reff.  393. 

A  testator  g-ave  "all  the  residuum  of  his  estate  to 
be  equally  divided  between  the  children  of  his 
uncle  and  his  cousin,  and  their  heirs  forever, 
share  and  share  alike."  Between  the  date  of  the 
will  and  the  testator*8  death,  one  of  the  children  of 
the  nncle  died.  Held,  that  her  share  did  not  lapse,  so 
that  the  heir  at  law  would  take  it  but  survived  to 
the  legatees  or  their  assignees  just  as  if  the  de- 
ceased child  had  never  existed.  Pendleton  v. 
Hoomes,  Wythe  94. 

IV.  RIGHTS  AND  POWERS  OP  COTBNANTS. 

A.  AS  TO  USE  AND  ENJOYMENT  OP  CX>MMON 
PROPERTY.— "The  flrreat  Incident  of  all  cotenan- 
cies, whether  joint  or  in  common.  Is  the  unity  of 
possession  by  which  the  tenants  hold.  Each  is  en- 
titled, equally  with  all  the  others,  to  the  entire  pos- 
session of  the  whole  property  and  of  every  part  of  it 
and  no  one  has  the  exclusive  right  to  the  whole  or 
to  any  particular  part.  Towards  each  other  the  co- 
tenants,  by  virtue  of  this  unity  of  interest  sustain  a 
sort  of  fiduciary  relation,  and  the  acts  of  any  one 
In  relation  to  the  common  estate,  so  far  as  benefi- 
cial thereto,  will  be  presumed  to  be  for  and  will 
Inure  to  the  benefit  of  all,  while  no  one  will  be  per- 
mitted to  deal  with  the  property  to  the  prejudice  In 
any  way  of  his  cotenants."  17  Am.  &  Kng,  Enc. 
Law  (2d  Ed.)  668. 

The  entry  and  possession  of  one  joint  tenant  or 
tenant  in  common  is.  In  presumption  of  law,  the 
entry  and  possession  of  all  the  cotenants  and  itill 
be  deemed  in  support  and  not  In  derogation  of  the 
common  title.    Buchanan  v.  Klnsr.  22  Gratt  414. 

Onecotenant  or  lolnt  owner  of  land  cannot  clan- 
destinely, or  without  fair  notice  to  his  cotenanu. 
stipulate  with  third  persons  for  any  private  or 
selfish  advantage  and  benefit  to  himself  in  respect 
to  the  joint  property  :  and  if  he  does  so.  a  court  of 
equity  will,  at  the  option  of  the  co-owners,  compel 
him  to  divide  such  benefits.  Gilchrist  v.  Beswlck.  33 
W.  Va.  168.  10  S.  E.  Rep.  871. 

All  purchases  or  sales  made  of  or  In  respect  to  the 
common  property  of  such  joint  owners  by  one  of 
them,  though  made  for  his  own  benefit  will,  at  the 
option  of  his  co-owners,  be  declared  by  a  court  of 
equity  to  be  for  the  common  benefit  of  all  the  own- 
ers. Gilchrist  V.  Beswlck.  88  W.  Va.  168, 10  S.  E.  Rep. 
871. 
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Alteratloa  of  Common  Proporty.-One  tenant  in 
common  has  no  riirht  to  change  or  alter  tbe  common 
property  to  the  injury  of  the  other  without  his  con- 
sent  Woods  V.  Early.  96  Va.  807,  28  S.  E.  Rep.  874. 

Esfement  on  Common  Property.-<One  joint  tenant 
cannot  create  an  easement  or  servitude  npon  the 
common  estate  injurious  to  the  interests  of  his 
cotenant.  but  if  such  cotenant  does  not  make  objec- 
tion no  one  else  can  do  so.  Lowenback  y.  Switzer.  I 
Va.  Dec.  141. 

B.  AS  TO  PURCHASE  OF  OUTSTANDING  TITLE 
OR  INCUMBRANCE.— It  is  well  settled  that  a  co- 
owner  of  property,  flndins:  a  defect  in  the  common 
Uile.  cannot  purchase  an  outstanding  title  except 
for  the  common  benefit  This  rule  is  based  on  the 
commanity  of  Interest  in  a  common  title  creating 
snch  a  relation  of  trust  and  confidence  between  the 
parties  that  it  would  be  inequitable  to  permit  one  of 
them  to  do  any  thlnir  to  the  prejudice  of  the  others  in 
reference  to  the  common  property.  The  principle 
applies  equally  to  joint  tenants,  tenants  in  common, 
coparceners,  and  all  others  havinflr  a  common 
interest  Forrer  v.  Forrer,  29  Gratt  144;  Battln  v. 
Woods.  27  W.  Va.  68:  Bowers  v.  Dickinson.  80  W.  Va. 
7W.  6  S.  E.  Rep.  886:  Gilchrist  ▼.  Beswick.  83  W.  Va. 
188. 10  S.  E.  Rep.  871:  Weaver  v.  Akin,  48  W.  Va.  456, 
37  S.  E.  Rep.  0Oa 

"A  cotenant  cannot  take  advantasre  of  any  defect 
in  tbe  common  title  by  purchasing  an  outstandinsr 
title  or  incumbrance  and  assertinfir  it  against  his 
companions  in  Interest  The  purchase  is,  notwith- 
standing his  designs  to  the  contrary,  for  the  com- 
mon benefit  of  all  the  cotenants.  The  lesral  title 
acquired  by  him  is  held  in  trust  for  the  others,  if 
they  choose,  within  a  reasonable  time,  to  claim  the 
benefit  of  the  purchase,  by  contributlnjr.  or  offerinir 
to  contribute,  their  proportion  of  the  purchase 
money."  Freeman  on  Cotenancy,  sec.  164.  Quoted 
with  approval  in  Va,  Coal  &  Iron  Co.  v.  Kelly, 
n  Va.  882,  24  S.  E.  Rep.  1000. 

Two  partners  purchased  a  tract  of  land  for  part- 
nership purposes.  After  the  death  of  one  of  the 
partners,  it  was  discovered  that  the  title  to  one- 
third  of  the  land  was  defectiye.  and  the  survlving- 
partner  purchased  this  third  interest  and  took  the 
conveyance  to  himself.  Held,  that  his  purchase 
was  for  the  joint  benefit  of  himself  and  the  heirs  of 
the  deceased  partner,  and  that  they  were  entitled 
to  claim  it  upon  paying  their  share  of  the  purchase 
money.    Forrer  v.  Forrer.  29  Gratt  184. 

One  of  several  coparceners  claiminflr  under  an 
ancestor  who  has  a  defective  title  cannot  purchase 
ibe  outstandiuff  title,  falsely  state  the  consideration 
in  his  deed,  conceal  the  fact  of  purchase  from  his 
coparceners,  and  then  rely  upon  lapse  of  time  to 
defeat  their  richt  to  get  the  benefit  of  such  nur- 
cbase.  Pillow  v.  Southwest  Va.-  Imp.  Co..  93  Va.  144, 
23S.  E.  Rep.  82. 

In  Cecil  v.  Clark,  44  W.  Va.  669,  80  S.  E.  Rep.  216,  a 
wucfre  is  raised  as  to  whether  it  is  necessary,  to  ena- 
ble one  tenant  in  common  to  share  in  the  benefit  of 
an  adverse  title  or  incumbrance  purchased  by  a  co- 
tenant  that  the  two  tenants  shall  have  acquired 
their  riirbt  by  separate  instruments  ;  and  also  as  to 
whether  a  tenant  In  common,  who  has  ousted  his 
cotenamt  and  claims  adversely,  can  buy  for  his  sole 
benefit  an  adverse  incumbrance  or  title. 

PBTcluse  of  Tax  Title.— Where  a  cotenant  permits 
the  common  property  to  be  sold  for  taxes,  and  di- 
rectly or  indirectly  secures  the  title  in  his  own 
name,  his  deed  will  be  avoided  at  the  instance  of  his 
cotenants,  or  he  will  be  held  to  be  a  trustee  holding 


the  leifal  title  for  their  mutual  benefit  A  pur- 
chaser of  the  common  property  from  such  cotenant, 
with  notice  of  the  character  of  his  title,  will  be  lim- 
ited in  his  holding  to  the  actual  interest  of  his 
ffrantor  in  such  property.  Parker  v.  Brast  46  W. 
Va.  399.  82  S.  E.  Rep.  269. 

If  oneof  several  tenants  in  common  purchases  the 
land  held  in  common  at  a  tax  sale  or  from  a  stran- 
srer.  who  bought  it  at  such  tax  sale,  such  title  so  ac- 
quired will  inure  to  the  benefit  of  all  the  tenants  in 
common.    Battin  v.  Woods.  27  W.  Va.  68. 

A  tax  purchase  by  one  tenant  in  common  of  the 
land  owned  in  common  is  but  a  redemption,  and  in- 
ures to  the  benefit  of  the  cotenants.  The  same  is 
true  in  regard  to  a  purchase  under  a  sale  of  land 
under  the  common  title  forfeited  for  Uxes,  and  sold 
by  a  commissioner  of  school  lands.  Cecil  v.  Clark, 
44  W.  Va.  669,  80  S.  E.  Rep.  216l 

Contrtbatlon  by  Cotenants.— Althoucrh  it  Is  a  gen- 
eral rule  that  a  joint  tenant  or  tenant  in  common 
cannot  purchase  for  his  exclusive  benefit  an  out- 
standinflT  adverse  incumbrance  or  title  to  the  com- 
mon property,  yet  his  cotenant  to  participate  in  its 
benefit,  must,  within  a  reasonable  time,  make  his 
election  to  claim  its  benefit  and  contribute  to  the 
expense  of  its  purchase.  If  he  unreasonably  delays 
until  there  is  a  change  in  the  condition  of  the  prop- 
erty, or  in  the  circumstances  of  tbe  parties,  he  will 
be  held  to  have  abandoned  all  benefit  arising  from 
the  new  acquisition.  Morris  v.  Roseberry,  46  W.  Va. 
24.  82  S.  E.  Rep.  1019 ;  Cecil  v.  Clark,  44  W.  Va.  669,  80 
S.  E.  Rep.  816 :  Buchanan  v.  King,  82  Gratt  414 :  Pil- 
low V.  Southwest  Va.  Imp.  Co.,  92  Va.  144,  28  S.  E. 
Rep.  82.  See  also.  Bowers  v.  Dickinson.  80  W.  Va. 
700,  6  S.  E.  Rep.  886.  See  Cosby  v.  Lambert  1  Rob. 
326. 

Where  a  joint  tenant  or  tenant  in  common  has 
obtained  the  assig-nment  of  the  sheriff's  certificate 
of  sale  and  purchase  from  a  party  who  purchased 
the  land  so  held  in  common  at  the  sheriff's  sale  of 
delinquent  land,  and  as  such  assignee  has  obtained 
a  deed  therefor,  and  a  party  clalminar  to  be  a  joint 
tenant  or  tenant  in  common  with  the  party  obtain- 
insr  such  deed  seeks  by  bill  in  equity  to  have  said 
deed  set  aside  as  a  cloud  upon  his  title,  he  must  ten- 
der with  his  bill  a  sufficient  amount  to  reimburse 
the  party  who  so  obtained  said  deed,  the  amount 
paid  for  him  in  redemption  of  the  land,  and  all  sub- 
sequent taxes  paid  by  him  thereon,  with  interest. 
Morris  v.  Roseberry,  46  W.  Va.  24,  32  S.  E.  Rep.  1019. 

Same— Notice.— In  such  case,  before  the  cotenant 
can  be  held  to  have  abandoned  the  benefit  of  the 
purchase,  it  must  appear  not  only  that  he  knew  of 
the  purchase,  but  of  an  adverse  claim  to  its  exclu- 
sive benefit,  set  up  by  his  cotenant  He  may  reason- 
ably presume  the  acquisition  was  made  to  support 
not  to  defeat,  the  common  title.  Cecil  v.  Clark.  44 
W.  Va.  669,  80  S.  E.  Rep.  216  ;  Buchanan  v.  Klnar,  22 
Gratt  414. 

And  in  such  case,  the  burden  is  upon  the  purchas- 
ing tenant  to  show  that  his  cotenant  had  notice  of 
the  purchase  and  of  the  exclusive  claim  asserted 
by  him.    Buchanan  v.  King,  22  Gratt  414. 

When  several  parties,  as  tenants  in  common,  own 
lands  subject  to  a  mortfaffe,  and  they  enter  into  an 
arrangement  by  which  one  of  such  owners,  with 
other  parties,  ag-rees  to  pay  off  the  mortfirage  or  buy 
in  the  land,  and  hold  it  subject  to  redemption  by 
the  other  owners,  and  such  arrangement  Is  not 
fully  complied  with,  but  one  of  the  owners,  without 
explicit  notice  to  the  others  that  he  is  not  acting* 
under  said  arrangement  buys  in  the  land  for  his 
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own  benefit  for  the  balance  due  on  the  mortgraffe 
debt,  which  la  less  than  one-tenth  of  the  valne  of 
the  lands,  a  conrt  of  equity  will  hold  that  the  pur- 
chase was  made  for  the  benefit  of  all  the  owners. 
Gilchrist  V.  Beswick,  88  W.  Va.  168,  10  S.  E.  Rep.  871. 
If  one  of  several  joint  owners  of  a  lease,  to  cure  a 
defect  therein,  takes  an  additional  lease  in  his  own 
name,  he  will  be  presumed  to  be  acting  for  the  com- 
mon benefit  of  all  the  owners,  and  that  such  addi- 
tional lease  is  a  confirmation  of  the  oriflrlnal  lease. 
To  oust  his  co-owners  of  such  benefit,  the  second 
lessor  must  show  that,  after  they  had  notice  by  his 
acts  or  words  that  he  had  intended  to  hold  his  lease 
adversely  to  them,  they  delayed  for  an  unreasonable 
time  in  acceptincr  the  terms  thereof.  If  for  eleven 
months,  by  his  conduct,  letters  and  words,  he  leads 
his  co-owners  to  believe  that  he  has  no  intention  of 
asserting  the  second  lease  in  avoidance  of  the  first, 
but  durinflr  this  period  they  continue  mutually  en- 
joyinfir  and  developluflr  the  common  property,  he 
cannot  suddenly,  and  without  reasonable  notice  to 
them,  set  up  sole  ownership  under  the  second  lease, 
and  in  this  manner  destroy  the  common  ownership 
under  the  first.  The  dealiuffs  between  co-owners 
must  be  fair  and  open,  and  free  from  deception  and 
evil  appearances.  Weaver  v.  Akin,  48  W.  Va.  466,  87 
S.  E.  Rep.  600. 

Different  Owners  of  5oll  and  ilinernls.— Althoug-h  a 
cotenant  cannot  take  advantasreof  any  defect  In  the 
common  title  by  purchasing  an  outstanding  title  or 
incumbrance,  and  assertins:  it  asrainst  his  compan- 
ions in  interest,  yet  the  owner  of  the  surface  of  the 
land  and  the  owner  of  the  minerals  under  it.  where 
each  holds  a  separate  and  distinct  title,  are  neither 
joint  tenants,  nor  tenants  in  common.  They  are 
not  the  owners  of  undivided  interests  in  the  same 
subject,  but  are  the  owners  of  distinct  subjects  of 
entirely  different  natures.  The  title  to  the  freehold 
of  the  one.  either  in  the  surf  ace  or  the  minerals,  can- 
not be  acquired  by  adverse  possession  of  the  other, 
and  the  purchase  of  the  outstandlnir  title  by  the  one 
does  not  enure  to  the  benefit  of  the  other.  In  the 
case  at  bar  the  evidence  does  not  support  the  claim 
of  a  resultlnar  trust  or  a  constructive  trust  in  favor  of 
the  appellant.  Virginia  Coal  &  Iron  Ck>.  v.  Kelly.  98 
Va.  882.  S4  S.  E.  Rep.  lOSO. 

C.  AS  TO  SALE  OR  CONVEYANCE  OF  COMMON 
PROPERTY.— A  cotenant  may  convey  at  his  pleas- 
ure his  undivided  interest  in  all  the  lands  held  in 
common  without  the  knowledcre  or  consent  of  his 
companions  in  interest.  In  this  case  the  effect  of 
the  deed  is  to  place  the  flrrantee  in  the  deed  in  the 
same  position  that  the  grantor  had  previously 
occupied,  and  no  possible  Injury  could  result  to 
the  other  cotenants  in  the  tract.  Worthing-ton 
V.  Staunton,  16  W.  Va.  208.  See  supra,  "Creation  of 
Estates  in  Cotenancy— Tenancy  in  Common." 

A  deed  from  a  tenant  in  common  carries  to  the 
grantee  only  an  undivided  interest  in  the  property, 
no  matter  by  what  description  the  property  is  con- 
veyed.   Woods  V.  Early,  95  Va.  807. 28  S.  E.  Rep.  874. 

One  of  two  joint  tenants  purchased  a  large  tract 
including  the  land  held  jointly,  and  took  the  convey- 
ance to  himself.  He  then  sold  the  large  tract  It 
was  held  that  the  grantee  in  this  deed  was  tenant  in 
common  with  the  cotenant  of  his  grantor:  and  that 
bis  possession  was.  in  presumption  of  law,  the  pos- 
Kession  of  all.  and  was  to  be  deemed  in  support,  and 
not  In  derogation  of  the  common  title.  The  acts  of 
the  joint  tenant  in  taking  the  conveyance  to  himself 
and  conveying  to  his  grantee  were  not  such  acts  as 
were  equivalent  to  an  actual  ouster  under  the  Code 


of  1860,  ch.  18S.  sec.  15.    Buchanan  v.  King,  22  Qratt 
414, 

Where  one  of  several  tenants  in  common,  who  is 
in  possession  of  the  premises,  conveys  the  same  to  a 
third  person,  who  enters  under  such  conveyance, 
claiming  title  to  the  whole,  there  is  an  ouster  of  the 
other  tenants,  which  will  bar  their  right  of  entry, 
if  continued  for  the  length  of  time  required  to  es- 
tablish title  by  adverse  possession.  Johnston  v. 
Virginia  Coal  &  Iron  Co..  96  Va.  158,  81  S.  E.  Rep.  85; 
Bennett  v.  Pierce.  50  W.  Va.  604.  40  S.  E.  Rep.  385. 
See  monographic  note  on  "Adversary  Possession" 
appended  to  Nowlln  v.  Reynolds.  25  GratL  137. 

Acts  of  exclusive  ownership  by  one  of  two  coten- 
ants, such  as  the  open  sale,  conveyance,  and  delivery 
of  possession  thereunder  of  the  whole  subject-mat- 
ter, amount  to  a  complete  ouster  of  the  other  coten- 
ant, and  unless  he  brings  suit  within  ten  years 
thereafter  his  right  of  recovery  will  be  barred  by 
the  statute  of  limitations.  Talbott  v.  Woodford,  48 
W.  Va.  449,  87  S.  E.  Rep.  580. 

If,  after  the  right  of  action  has  accrued  and  the 
statute  of  limitations  has  begun  to  run.  such  ousted 
cotenant  dies,  leaving  infant  heirs,  the  statute  con- 
tinues to  run.  and  their  rights  are  barred,  notwith- 
standing tbeir  disability,  in  the  same  number  of 
years  as  would  bar  their  ancestor.  They  do  not 
inherit  the  land,  but  a  mere  limited  right  of  action, 
with  days  already  numbered:  and,  unless  they  or 
their  friends  take  the  necessary  legal  steps  to  save 
the  same  within  the  period  fixed  by  statute,  their 
right  of  action  Is  forever  lost  Talbott  v.  Woodford. 
48  W.  Va.  449.  87  S.  E.  Rep.  580. 

A  conveyance  from  one  coparcener  to  another  co- 
parcener of  his  undivided  interest  in  the  common 
land  does  not  pass  his  pre-existing  demand  against 
his  coparceners  or  their  interests  in  the  land  for 
improvements  put  upon  the  land,  unless  such  de- 
mand is  expressly  released  or  transferred  in  the 
conveyance.  Ward  v.  Ward,  60  W.  Va.  517.  40  S.  E. 
Rep.  472. 

A  deed  from  a  cotenant  of  a  part  of  the  land  held 
in  common,  describing  it  by  metes  and  bounds,  can- 
not in  any  way  operate  to  the  prejudice  of  the  other 
tenants  in  common.  They  have  the  right  to  have 
the  land  partitioned,  unaffected  by  such  deed.  But 
in  a  partition  in  such  a  case  a  court  of  equity  will 
allot  the  portion  so  conveyed  to  the  purchaser 
thereof,  if  it  can  be  done  without  prejudice  to  the 
rights  of  the  other  cotenants.  Such  a  deed  will 
become  operative  and  pass  the  land  to  the  grantee 
by  metes  and  bounds,  if  the  other  tenants  in  com- 
mon before  partition  confirm  and  ratify  it,  and 
after  partition  if  that  portion  is  allotted  to  the  pur- 
chaser thereof:  and  in  either  case  such  deed  will  be 
binding  on  both  the  grantor  and  grantee.  Worth- 
ington  V.  Staunton,  16  W.  Va.  208;  Boggess  v.  Mere- 
dith. 16  W.  Va.  1;  Roblnett  v.  Preston.  2  Rob.  273: 
Cox  V.  McMullin.'14  Gratt  82;  Buchanan  v.  King. 
22  Gratt  422. 

Although  the  party  holding  in  common  with 
others  can  do  nothing  to  impair  or  vary  in  the 
slighest  degree  the  rights  of  his  cotenants.  yet  if  he 
executes  a  deed  for  the  specific  portion  of  the  com- 
mon subject,  or  makes  a  contract  in  regard  to  it 
and  upon  partition  such  portion  falls  in  severalty 
to  the  parties  so  making  the  deed  or  contract  he 
will  be  bound  by  his  act  Cox  v.  McMulUn.  14 
Gratt  82.  See  also,  McKee  v.  Barley.  11  Gratt  346: 
Roblnett  v.  Preston.  2  Rob.  273. 

If  a  tenant  in  common  convey  with  covenant  of 
general  warranty  a  part  of  the  common  subject  by 
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metes  and  tx>ands,  and  upon  partition  afterwards 
made  a  material  part  of  the  land  so  conveyed  is 
allotted  to  other  tenants  in  common,  so  that  the 
purchaser  does  not  obtain  the  substantial  induce- 
ment to  his  contract  of  purchase,  upon  the  prayer 
of  sach  purchaser  a  conrt  of  equity  will  cancel  and 
anncl  sach  deed,  and  place  the  parties  in  statu  quo. 
WortblnflTton  v.  Staunton,  16  W.  Va.  206. 

The  payment  of  taxes  on  an  undlYided  third,  or  a 
coDTeyance  of  a  portion  by  metes  and  bounds,  not 
followed  by  actual  entry  and  possession,  does  not 
coDstltate  an  actual  ouster  by  one  tenant  in  com- 
mon of  his  cotenant.  Hannon  v.  Hannah,  9  Gratt. 
1^ 

V.  DUTIES  AND    UABILITIES  OF  COTBNANTS. 

A.  AS  TO  RENTS  AND  PROFITS.— At  common 
law  neither  a  joint  tenant,  tenant  in  common,  nor 
coparcener  occupyinff  the  common  property,  and 
thos  taklnff  more  than  his  share  of  the  rents  and 
profits,  can  be  made  to  account  to  his  fellows,  unless 
be  has  been  appointed  bailiff  or  receiver  by  them. 
Each  one  has  a  rlcrht  to  enter  and  use  the  land, 
and  this  ricrht  cannot  be  impaired  by  the  fact 
that  the  others  absent  themselves  or  do  not  claim 
their  riffht  to  a  common  enjoyment  Unless  the 
one  in  possession  denies  the  riflrht  of  the  others  to 
enter  and  enjoy  the  estate,  or  agrees  to  pay  rent, 
nothioflr  can  be  claimed  of  him.  It  Is  presumed  that 
the  others  consent  to  his  use.  He  cannot  call  on  the 
others  to  help  him  farm  or  otherwise  use  the  prop- 
erty, and.  in  case  of  loss' from  failure  of  crops  or 
other  cause,  he  cannot  call  on  the  others  to  contrib- 
ate  to  the  loss.  If  the  others  do  not  wish  to  occupy 
tbe  premises  with  their  co-owners,  the  remedy  of 
partiUon  is  at  hand,  or,  if  the  property  is  indivisible, 
the  court  will  sell  it  and  divide  the  proceeds.  Ward 
V.  Ward.  40  W.  Va.  611,  SI  S.  E.  Rep.  746,  52  Am.  St. 
Rep.  Oil;  8  Min.  Inst  (4th  Ed.)  47K.  See  also,  Gra- 
ham V.  Pierce.  19  Oratt  28,  100  Am.  Dec.  666. 

"At  common  law,  'if  one  joint  tenant  or  tenant 
in  common  of  land,'  says  Ooke,  'maketh  his  com- 
panion his  bailiff  of  his  part  he  shall  have  an  action 
of  account  against  him,  as  hath  been  said.  But,  al- 
tboagh  one  tenant  in  common,  or  joint  tenant 
without  being-  made  bailiff  take  the  whole  profits, 
no  action  of  account  lieth  against  him  :  for  in  an 
action  of  account  he  must  charge  him  either  as  a 
ffaardlan.  bailiff,  or  receiver,  as  hath  been  said  be- 
fore :  which  he  cannot  do  in  this  case,  unless  his 
companion  constitute  him  his  bailiff.  And,  there- 
fore,  all  those  books  which  affirm  that  an  action  of 
account  lieth  by  one  tenant  in  common  or  joint 
tenant  against  another,  must  be  intended,  when  the 
one  maketh  the  other  his  bailiff,  for  otherwise, 
never  his  bailiff  to  render  an  account,  is  a  good 
plea.*  1  Tho.  Co.  787  marg.  And  in  a  note  by  the 
editor,  it  is  said:  'At  common  law  joint  tenants  and 
tenants  in  common  had  no  remedy  against  each 
other,  where  one  alone  received  the  whole  profits 
of  the  estate,  since  he  could  not  be  charged  as 
bailiff  or  receiver  to  his  companion,  unless  he  ac- 
taally  made  him  so.'  Id.  788.  note  (R).*'  Early  v. 
Friend.  16  Gratt.  42. 

But  it  is  provided  by  statute  in  Virginia  and  West 
Virginia  that  an  action  of  account  may  be  main- 
Uined  by  one  joint  tenant  or  tenant  in  common,  or 
his  personal  representative,  against  the  other  for 
receiving  more  than  comes  to  his  just  share  or  pro- 
portion, and  against  the  personal  representative  of 
any  such  joint  tenant  or  tenant  in  common.  Va. 
Code  1887.  $8204:  W.  Va.  Code  1800,  ch.   100,  S  14,  p.  770. 


This  statute  has  been  held  not  to  apply  to  par- 
ceners. Ward  V.  Ward,  40  W.  Va.  611,  21  S.  E.  Rep. 
746,  62  Am.  St  Rep.  911.  Mr.  Minor,  however.  Is  of 
opinion  that  it  extends  to  them  also  by  construction. 
See  2  Min.  Inst  (4th  Ed.)  476. 

The  only  purpose  of  this  statute  "is  to  change  the 
common-law  rule  of  nonaccountability  as  to  the  or- 
dinary use  of  the  common  property  which  a  coten- 
ant may  legitimately  make  of  It  Such  legitimate 
use  contemplated  by  that  section  does  not  waste  the 
property  by  damaging  the  inheritance  permanently, 
but  leaves  it  after  such  use,  intact  uninjured, 
ready  for  partition,  as  before  such  use.  That  stat- 
ute only  says  that  if  one  cotenant  by  such  lawful 
use  for  ordinary  purposes,  get  more  than  his  fair 
share,  he  shall  account  for  the  excess  to  him  entitled 
to  the  excess.  Such  construction  of  this  statute 
was  given  in  Williamson  v.  Jones,  48  W.  Va.  662,  27  S. 
E.  Rep.  411,  and  Ward  v.  Ward's  Heirs,  40  W.  Va.  611. 
21  S.  E.  Rep.  746."  Cecil  v.  Clark,  47  W.  Va,  402,  86  S. 
E.  Rep.  11. 

Whenever  the  nature  of  the  ;jroperty  is  such  as 
not  to  admit  of  its  use  and  occupation  by  several, 
and  it  is  used  and  occupied  by  one  only  of  the  ten- 
ants in  common  ;  or  whenever  the  property,  though 
capable  of  use  and  occupation  by  several,  is  yet  so 
used  and  occupied  by  one  as  in  effect  to  exclude  the 
others,  he  receives  more  than  comes  to  his  just 
share  and  proportion  in  the  meaning  of  the  statute. 
Early  v.  Friend,  16  Gratti21,  78  Am.  Dec.  640  ;  Rust  v. 
Rust  17  W.  Va.  901  ;  Dodson  v.  Hays,  29  W.  Va.  B77,  2 
S.  E.  Rep.  415. 

If  one  tenant  in  common  take  coal  from  land  with- 
out the  consent  of  another,  he  must  account  to  that 
other  therefor,  and  cannot  keep  the  proceeds  of  the 
sale  of  the  coal,  without  accounting,  on  the  theory 
that  the  portion  of  land  furnishing  the  coal  is  no 
more  than  his  just  share.  The  statute  does  not 
apply  to  this  case.  It  relates  to  rents  and  profits 
only  in  ordinary  cultivation  or  other  use  authorized 
by  law  to  one  tenant  in  common.  Cecil  v.  Clark, 
47  W.  Va.  402,  86  S.  E.  Rep.  11. 

The  statutory  action  for  rents  and  profits  where 
one  cotenant  has  received  more  than  his  proper 
share  does  not  appb  to  a  case  of  waste  by  a  coten- 
ant Cecil  V.  Clark,  47  W.  Va.  402,  85  S.  £.  Rep.  11 ; 
Williamson  v.  Jones,  48  W.  Va.  563,  27  S.  E.  Rep.  411. 

Tenant  Not  Liable  for  Rents  and  Profits  Unless  He 
Has  Received  More  Than  His  Just  Share.— Every  ten- 
ant in  common  has  a  right  to  possess,  use  and  enjoy 
the  common  property,  without  being  accountable  to 
his  cotenants  for  rents  and  profits,  except  when  he 
has  received  more  than  his  just  share  thereof. 
Graham  v.  Pierce.  19  Gratt  28, 100  Am.  Dec.  668. 

Where  the  nature  of  the  property  Is  such  as  to 
admit  of  its  use  and  occupation  by  several,  and  less 
than  his  just  share  and  proportion  of  the  common 
property  is  used  and  occupied  by  one  tenant  in  com- 
mon in  a  manner  which  tends  in  no  way  to  hinder 
or  exclude  the  other  tenants  in  common  from  in 
like  manner  using  and  occupying  the  common  prop- 
erty, such  tenant  does  not  receive  more  than  comes 
to  his  just  share  and  proportion  in  the  meaning  of 
the  statute,  and  is  not  accountable  to  his  cotenants 
for  the  profits  of  that  portion  of  the  property  used 
by  him.  Dodson  v.  Hays,  20  W.  Va.  577.  2  S.  E.  Rep. 
415. 

Where  a  tenant  in  common  uses  the  land  for  pur- 
poses allowable  by  law  to  a  tenant  in  common,  but 
uses  no  more  than  his  share,  and  does  not  exclude 
his  cotenant  he  is  not  accountable  to  him  for  rents 
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and  profits.    Cecil  v.  Clark,  47  W.  Va.  402.  85  S.  E. 
Rep.  11. 

No  Liability  Where  Tenant  Has  Received  No  Rents 
and  Profits.— Wbere  one  tenant  in  common  holds  tbe 
common  property  to  the  exclusion  of  his  cotenant, 
he  is  not  charsreable  with  rents  or  profits  where 
none  have  been  made,  provided  he  has  employed  the 
property  in  grood  faith  with  a  view  to  make  it  prof- 
iUble.  but  has  failed  in  doinar  so;  nor  is  he  charge- 
able with  speculative  profits  where  the  real  profits 
are  susceptible  of  beins:  ascertained.  Ruffners  v. 
Lewis,  7  LeifiTh  720,  80  Am.  Dec.  618. 

LlabUlty  Where  Premises  Arc  Occuiried  by  One  Co- 
tenant— Where  one  joint  tenant  or  tenant  in  com- 
mon has  the  possession  and  sole  enjoyment  of  the 
common  property,  he  is  accountable  to  his  cotenants 
for  receivinsr  more  than  his  proportionate  share  of 
the  rents  and  profits  of  the  common  property, 
whether  he  has  rented  the  property  out  or  has  oc- 
cupied and  used  the  whole  property  himself.  Early 
V.  Friend.  16  Gratt.  21. 78  Am.  Dec.  049;  Graham  v. 
Pierce,  l9Qratt.  28, 100  Am.  Dec.  668;  White  v.  Stuart, 
76  Va.  546:  Rust  v.  Rust,  17  W.  Va.  901 ;  Dodson  v. 
Hays,  29  W.  Va.  577, 2  S.  E.  Rep.  416. 

If  one  tenant  in  common  uses  the  common  land, 
and  excludes  his  cotenant,  he  is  accountable  to  such 
cotenant.  thousrh  he  does  not  take  beyond  his  just 
share  of  rents  and  profits.  Cecil  v.  Clark,  47  W.  Va. 
402.  86  S.  E.  Rep.  11. 

One  tenant  in  common  may  maintain  a  suit  in 
equity  asrainst  his  cotenant,  who  has  occupied  the 
whole  of  the  common  property,  for  an  account  of 
rents  and  profits.  Early  v.  Friend.  16  Gratt  21,  78 
Am.  Dec.  649. 

A  brother  and  sister  were  joint  tenants  of  a  fur- 
nace, forgre.  and  a  large  quantity  of  land  derived 
from  their  father,  and  the  brother,  who  had  con- 
ducted the  business  for  some  years  in  the  lifetime 
of  his  father,  continued  to  carry  it  on  with  the  as- 
sent of  his  sister,  without  any  contract  with  her. 
ffetd,  that  he  must  account  to  his  sister  for  her 
share  of  the  profits,  and  though  they  had  attempted 
to  come  to  an  agreement  upon  a  rent  which  should 
be  paid  for  her  half  of  the  property,  and  the  brother 
seemed  to  have  thought  that  his  proposition  had 
been  acquiesced  in.  and  did  not  keep  such  accounts 
as  he  should  have  kept  to  enable  him  to  render  the 
account  of  profits  to  her  yet  she  was  entitled  to  have 
the  account  taken,  and  to  have  her  share  of  the 
profits.    Newman  v.  Newman.  27  Gratt  714. 

Where  one  of  the  cotenants  entitled  to  partition 
had  the  possession  and  enjoyment  of  the  whole  land 
for  many  years,  through  want  ofS knowledge  of  the 
title  of  the  other  cotenants.  to  whom  he  made  their 
title  known  immediately  after  it  was  discovered  by 
himself,  it  was  considered  equitable,  upon  a  bill 
filed  by  them  for  partition,  that  he  should  account 
for  their  proportions  of  the  rents  received  by  him. 
deducting  his  disbursements  for^securlng  the  title; 
that  all  the  leases  and  agreements  of  lease  he  had 
made  of  the  land  should  be  acquiesced  in  by  the 
plaintiffs;  and  that  for  the  part  which  he  had  sold 
he  should  pay  the  price  received  with  interest 
from  the  time  of  sale,  the  time  when  he  received  it 
not  appearing  to  be  different  from  that  of  the  sale. 
Interest  would  also  have  been  allowed  the  other 
cotenants  on  their  proportions  of  the  rents  received 
by  him  from  the  time  of  filing  their  bill:  but  by 
their  consent  it  was  allowed  from  thelbeginnlng  of 
the  next  year  after  the  last  receipt  Carter  v.  Car- 
ter. 6  Munf .  108. 


Same— Occupying  Tenant  Not  Liable  for  Ronts  ami 
Profits  Arising  from  His  Own  Expenditures  —But  the 
occupying  tenant  Is  liable  only  for  a  reasonable 
rent  for  the  property  in  the  condition  in  which  it 
was  at  the  time  it  went  into  his  possession.  The 
cotenants  are  not  entitled  to  the  benefit  of  the 
issues  and  profits  made  by  the  application  of 
the  skill,  labor  and  capital  of  the  occupying  tenant 
upon  the  property.  Early  v.  Friend,  16  Gratt  21. 
78  Am.  Dec.  649:  Graham  v.  Pierce,  19  Gratt  28,  103 
Am.  Dec.  668;  White  v.  Stuart  76  Va.  546;  Rust  v. 
Rust  17  W.  Va.  901;  Moore  v.  Ligon.  SO  W.  Va.  146. 3 
S.  E.  Rep.  572. 

Measure  of  Accountability  to  Cotenant.— As  a  gen- 
eral rule,  where  a  tenant  in  common  uses  the  com- 
mon property  to  the  exclusion  of  his  cotenants.  or 
occupies  and  uses  more  than  his  just  share  or  pro- 
portion, the  best  measure  of  his  accountability  to 
his  cotenants  is  their  shares  of  a  fair  rent  of  the 
property  so  used  and  occupied  by  him.  Graham  v. 
Pierce,  19  Gratt  28, 100  Am.  Dec.  688;  Early  v.  Friend, 
16  Gratt  21,  100  Am.  Dec  649:  Newman  v.  Newman, 
zr  Gratt.  714. 

Where  the  common  property  is  rented  out  by  one 
tenant  in  common,  he  is  accountable  to  his  coten- 
ants for  their  share  of  the  rents  he  has  received. 
And  where  he  occupies  and  uses  the  whole  property 
himself,  he  is  liable  to  his  cotenants  for  a  reason- 
able rent  for  it  in  the  condition  it  was  when  he 
took  possession.  Early  v.  Friend,  16  Gratt  21,  7» 
Am.  Dec.  649;  Rust  v.  Rust  17  W.  Va.  901;  Dodson  v. 
Hays,  29  W.  Va.  677,  2  S.  E.  Rep.  415. 

But  there  may  be  peculiar  circumstances  In  a 
case  making  it  proper  to  resort  to  an  account  of 
issues,  profits,  etc..  as  a  mode  of  adjustment  between 
the  tenants  in  common.  Graham  v.  Pierce,  19  Gratt 
28. 100  Am.  Dec.  668;  Early  v.  Friend,  16  Gratt  21.  78 
Am.  Dec.  649;  Newman  v.  Newman,  27  Gratt  714. 

Thus  in  the  case  of  a  tenancy  in  common  In  lead 
mines,  an  account  of  issues  and  profits  Is  the  proper 
mode  of  adjustment  And  in  settling  the  acconnts 
of  the  operating  tenante,  they  should  not  be  charged 
a  certalti  sum  per  ton  for  the  ore  raised  from  the 
mine,  or  credited  with  an  estimated  sum  per  ton  for 
raising  the  ore  and  manufacturing  the  lead:  but 
each  so  operating,  is  to  be  charged  with  all  his 
receipts  and  credited  with  all  his  expenses,  includ- 
ing those  for  necessary  improvements,  on  account 
of  the  operation  of  the  mine.  Graham  v.  Pierce,  l» 
Gratt.  28. 100  Am.  Dec.  658.  See  Williamson  v.  Jones. 
48  W.  Va.  562,  27  S.  E.  Rep.  411. 

The  defendants,  who  were  joint  owners  with 
others  of  certain  salt  works,  occupied  the  joint 
property  from  January  1. 1861,  to  January  1869.  with- 
out the  consent  of  the  other  joint  owners.  During^ 
these  years  an  extraordinary  profit  was  realized. 
which  could  not  at  the  beginning  of  such  occupation 
have  been  anticipated.  The  property  was,  however, 
destroyed  by  armed  forces  in  1864.  Held,  that  the 
defendants  were  liable  for  a  reasonable  rent  based 
on  the  condition  of  the  property  at  the  time  of  their 
teklng  possession,  but  were  not  accountable  to  the 
plaintiffs  for  the  extraordinary  profits  realized  by 
them  during  their  occupancy,  nor  were  they  liable 
to  the  plaintiffs  for  rent  after  the  destruction  of  the 
property.    White  v.  Stuart  76  Va.  546. 

A  tenant  In  common  in  sole  possession  claiming 
exclusive  ownership,  taking  petroleum  oil,  and 
converting  it  to  his  exclusive  use.  is  liable  to  account 
on  the  basis  of  rents  and  profits,  not  for  annual 
rental.  Williamson  v.  Jones,  43  W.  Va.  562.  27  S,  E 
Rep.  411. 
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Where  a  enardlan,  duly  qualified,  has  agreed 
with  a  co*guardian  of  a  brother  of  his  ward's  upon  a 
rent  to  be  paid  for  a  store,  the  joint  property  of 
himself  and  the  ward,  and  occupied  by  such  guard- 
ian,  and  has  regularly  accounted  for  such  to  the 
other  guardian,  and,  on  his  own  ward's  marriage, 
has  setUed  in  full  with  her  husband  on  that  basis. 
and.  after  the  lunacy  of  such  husband,  has  settled  in 
full  with  the  wife,  and  has  continued  to  pay  the 
rem  agreed  upon  to  the  parties  entitled,  without  com- 
plaint, during  several  years,  he  cannot  afterwards, 
in  an  action  brought  by  his  ward,  be  compelled  to 
acconnt  for  a  higher  rate  than  that  agreed  upon 
and  paid  by  him.  Paxton  v.  Gamewell.  82  Va.  706,  1 
S.  E,  Rep.  92. 

In  ascertaining  what  is  a  reasonable  rent,  where 
the  report  of  the  commissioner  is  concurred  in  by 
the  court  below,  the  appellate  court  will  not  reverse 
except  in  case  of  palpable  error.  White  v.  Stuart, 
76  Va.  5M. 

Where  the  occupying  tenant  was  allowed  all  his 
expenses,  in  carrying  on  the  business,  including 
11500  a  year  for  his  services,  and  interest  on  his  cap- 
iUl  employed  In  it  until  it  became  self-susUining, 
and  was  also  allowed  by  the  decree  three-fifths  of 
the  net  profits,  it  was  held  that  he  at  least  could  not 
complain  of  the  decree.  Newman  v.  Newman.  27 
GratL  714. 

Set-Off  and  Coanterclaim.— Where  a  tenant  makes 
permanent  improvements  on  the  land,  which 
jrreatly  enhance  the  value  thereof,  he  is  entitled  to 
abate  from  the  amount  of  rents  with  which  he  is 
chargeable  the  value  of  such  improvement,  and  all 
taxes  upon  the  land  paid  by  him  while  in  his  posses- 
.sion.  Moore  v.  Ligon,  30  W.  Va.  U6,  3  S.  E.  Rep.  572. 
See  Newman  v.  Newman,  27  Gratt.  714. 

In  an  action  of  trespass  for  mesne  profits,  the 
defendant  is  not  entitled  to  offset  his  improvements 
against  the  rent.  If  at  the  time  they  were  made  he 
had  knowledge  of  the  plaintiff's  title,  although  he 
in  good  faith  believed  his  own  title  to  be  the  better 
in  point  of  law.  Bodkin  v.  Arnold,  48  W.  Va.  108.  36 
S.  E.  Rep.  98a 

Where  an  accounting  is  had  between  tenants  in 
common,  the  expenditures  of  each  year  should  be 
offset  against  the  rents  and  profits  of  that  year, 
and  the  claim  for  improvements  in  any  one  year 
should  be  liquidated  in  whole  or  in  part  by  the  rents 
and  profits  of  that  or  any  succeeding  year.  Raff- 
ners  v.  Lewis.  7  Leigh  720.  80  Am.  Dec.  513. 

In  Ruffners  v.  Lewis,  7  Leigh  7d0,  parties  holding 
adversely  to  the  plaintiff,  were  treated  as  tenants 
in  common  with  them,  and  as  they  had  bored  wells, 
and  had  discovered  and  produced  salt  water,  were 
allowed  Improvements,  including  the  costs  of  the 
welLs.  as  set-offs  against  rents  and  profits,  and  even 
for  abortive  wells,  the  court  saying:  "The  plaintiffs, 
if  they  will  have  advantage  from  their  successes, 
mast  be  content  to  share  their  disappointments  and 
failures.  He  who  takes  the  profit  must  share  the 
burden."  See  Williamson  v.  Jones,  43  W.  Va.  508, 
27S.  E.  Rep.  411. 

Alwtefiieiit  of  Rent  Where  Premises  Destroyed.— In 
the  absence  of  express  covenant  to  pay  rent,  the 
occupying  tenant  is  not  liable  for  the  same,  where 
the  premises  are  destroyed,  whatever  the  rule  may 
be  in  case  of  such  express  covenant.  White  v. 
Stuart.  76  Va.  546. 

The  defendants,  who  were  joint  tenants  with 
others  of  certain  saltworks,  occupied  the  joint  prop- 
erty from  1861  to  1869.  without  the  consent  of  the 
other  joint  owners.     The  property  was  destroyed 


by  armed  forces  in  1864.  Beld,  that  the  defendants 
were  not  liable  to  the  plaintiffs  for  rent  after  such 
destrucdon.    White  v.  Stuart,  76  Va.  546. 

Interest.— Interest  is  to  be  paid  upon  the  annual 
rent  found  to  be  due  at  the  end  of  each  year  from 
the  tenant  in  possession  to  his  cotenant;  and  the  in- 
terest should  be  upon  the  amount  due  at  the  end  of 
each  year.  Rust  v.  Rust,  17  W.  Va.  901:  Earley  v. 
Friend,  16  Gratt.  21,  78  Am.  Dec.  649;  Dodson  v.  Hays. 
29  W.  Va.  577,  2  S.  E.  Rep.  416. 

B.  AS  TO  IMPROVEMENTS  AND  REPAIRS. 

RIffht  to  Reimbursement  for  Improvements.— Where 
one  tenant  in  common  lays  out  money  in  improve- 
ments on  the  estate,  although  the  money  so  paid 
does  not  in  strictness  constitute  a  lien  on  the  estate, 
yet  a  court  of  equity  will  not  grant  a  partition  with- 
out first  directing  an  account,  and  a  suitable  com- 
pensation. To  entitle  the  tenant  in  common  to  an 
allowance  on  a  partition  in  equity,  for  the  improve- 
ments made  on  the  premises,  it  does  not  appear  to 
be  necessary  for  him  to  show  the  assent  of  his  coten- 
ants  to  such  improvements,  or  a  promise,  on  their 
part,  to  contribute  their  share  of  the  expense,  nor, 
is  it  necessary  for  him  to  show  a  previous  request 
to  join  in  the  improvements,  and  their  refusal. 
The  allowance  of  compensation  for  improvements 
is,  in  all  cases,  made,  not  as  a  matter  of  legal  right, 
but  purely  from  the  desire  of  the  court  to  do  jus- 
tice, and  therefore  the  compensation  will  be 
estimated  so  as  to  Inflict  no  injury  on  the  cotenant, 
against  whom  the  Improvements  are  charged. 
Ballon  V.  Ballon,  94  Va.  350.  26  S.  E.  Rep.  840. 

Where  Improvements,  such  as  clearing  and  fenc- 
ing and  building  a  house,  are  done  by  one  tenant  in 
common  with  the  assent  of  the  others,  or  when  they 
know  that  such  improvements  are  being  made  and 
do  not  object,  such  tenant  in  common  Is  entitled  to 
the  full  benefit  of  the  increased  value  of  the  land 
either  by  having  his  improvements  assessed  at  the. 
rate  the  land  would  have  been  worth  before  the 
Improvements  were  made,  or,  if  the  land  is  sold,  to 
have  an  additional  part  of  the  price  allowed  him. 
which  shall  be  equal  to  the  increased  price  obtained 
as  the  result  of  his  improvements.  Dodson  v.  Hays, 
29  W.  Va.  W7,  S  S.  E.  Rep.  415. 

"Improvements  made  by  one  cotenant,  independ- 
ent of  any  agreement  so  to  do,  may  sometimes  be 
proper  matter  to  be  considered  in  taking  an  ac- 
count; but  under  what  circumstances,  and  to  what 
extent,  improvements  may  be  considered  in  taking 
an  account  between  cotenants,  cannot  be  stated 
with  desirable  precision.  It  is  probable,  however, 
that  they  will  not  be  made  a  subject  of  compensa- 
tion, unless  they  are  of  an  usual  character  and 
necessary  for  the  ordinary  and  conceded  use  of  the 
property."  Preemans's  Cotenancy  &  Partition,  S 
279.  Quoted  in  Williamson  v.  Jones,  43  W.  Va.  562,  27 
S.  £.  Rep.  411. 

In  the  case  of  ^a  tenancy  in  common  lead  mines, 
the  operating  tenant  in  common  should  have  a 
credit  in  his  account  for  improvements  made  by 
him  which  were  necessary  to  his  operation  of  the 
mine.  Graham  v.  Pierce,  19  Gratt.  28,  100  Am.  Dec. 
658. 

Where  a  tenant  in  common  improves  the  prop- 
erty at  his  own  expense,  without  the  assent  of  his 
cotenants,  limitations  do  not  begin  to  run  against 
the  equity  for  compensation  till  a  partition  is  asked. 
Ballon  V.  Ballon,  94  Va.  360,  26  S.  E.  Rep.  840. 

Right  to  Recover  Directly  from  Cotennnt  Denied.— 
Where  a  tenant  in  common  improves  the  property 
at  his  own  expense,  without  the  assent  of  his  co- 


245 


WYTHE 


Virginia  Rbports.  Annotatbd. 


tenants,  be  cannot  maintain  an  action  of  assnmpsit 
to  recover  any  part  of  the  costs  of  Improrement 
from  his  cotenants.  Ballon  v.  Ballon,  04  Va.  850,  96 
S.  E.  Rep.  840. 

One  cotenant  cannot  compel  another  to  make  im- 
provements on  the  common  property,  nor  maintain 
an  action  asrainst  him  personally  to  compel  con- 
tribution to  the  expense  of  Improvements  made 
thereon  without  his  consent,  express  or  implied, 
nor  fix  it  as  a  lien  on  his  interest  in  the  estate,  ex- 
cept that  at  common  law  by  the  writ  of  de  reparatione 
faeienda  all  the  tenants  could  be  compelled  to  unite 
in  the  expenses  of  the  necessary  repairs  of  a  house 
or  mill  owned  by  them.  Ward  v.  Ward,  40  W.  Va. 
611,.  21  S.  E.  Rep.  746.  52  Am.  St.  Rep.  911. 

Permanent  improvements  made  by  one  coparce- 
ner, without  the  request  or  acrreement  of  the 
others,  are  not  charareable  to  the  others  personally 
or  upon  their  shares  in  the  land ;  but,  if  made  by 
their  request  or  agreement,  they  are  a  debt  upon 
them,  and  a  lien  on  their  shares  in  the  land.  Ward 
V.  Ward.  40  W.  Va.  611,  21  S.  E.  Rep.  746,  52  Am.  St. 
Rep.  911. 

Where  one  joint  tenant  or  tenant  in  common, 
without  denyiuflT  his  cotenant's  title,  and  without 
his  cotenant's  consent,  makes  improvements,  he 
cannot  charcre  him.  nor  hold  exclusive  possession 
until  reimbursed  by  rents  and  profits.  Williamson 
V.  Jones,  43  W.  Va.  662,  27  S.  E.  Rep.  411. 

When  two  joint  tenants  of  real  estate  acrree  with 
each  other  that  one  shall,  with  his  own  money,  erect 
improvements  on  the  real  estate  jointly  held,  and 
have  Hen  on  the  interest  of  the  other  for  the  money 
so  expended,  the  acrreement,  with  the  actual  erection 
of  the  improvements  by  the  one  and  the  acquies- 
cence of  the  other,  constitutes  such  a  lien  as  will  be 
recognized  and  enforced  in  a  court  of  equity. 
Houston  v.  McCluney,  8  W.  Va.  135. 

Where  improvements  are  made  with  the  consent 
of  the  cotenants.  they  are  personally  bound,  and 
the  demand  Is  a  lien  on  their  shares.  Ward  v. 
Ward.  40  W.  Va.  611.  21  S.  E.  Rep.  746,  62  Am.  St  Rep. 
911. 

But  such  lien  is  not  valid,  and  will  not  be  enforced 
in  favor  of  the  tenant  who  erects  the  improvements, 
asrainst  a  creditor  of  the  other,  who  has  caused  his 
interest  in  the  property  to  be  attached  or  a  pur- 
chaser under  such  attachment,  whether  the 
creditor  attaching,  or  the  purchaser  under  the 
attachment,  have  notice  of  the  previous  equitable 
lien  or  not.    Houston  v.  McCluney.  8  W.  Va.  185. 

Allowance  for  Improvements  on  Psrtitlon.— On  par- 
tition the  part  improved,  if  it  can  be  done  without 
injury  toothers,  should  be  assigned  to  the  Improver; 
but,  where  this  cannot  be  done,  the  cost  of  improve- 
ment cannot  be  charged  to  him  to  whom  it  goes. 
Ward  V.  Ward,  40  W.  Va.  611,  21  S.  E.  Rep.  746,  52  Am. 
St.  Rep.  911.  On  the  subject  of  partition  grenerally. 
see  monoflrraphlc  note  on  "Partition.** 

Where  a  tenant  in  common  has  laid  out  money  in 
erectinsT  buildincrs.  or  makingr  other  substantial 
improvements,  the  court  may.  in  entering  a  decree 
In  partition,  direct  that  the  portion  of  the  premises 
which  has  thus  been  enhanced  in  value  shall  be  as- 
signed to  him,  or  if  this  cannot  be  done  conveniently 
and  it  becomes  requisite  to  proceed  to  a  sale,  that 
the  purchase  money  shall  be  so  apportioned  as  to 
reimburse  him  for  his  outlay.  Dodson  v.  Hays.  29 
W.  Va.  577.  2  S.  E.  Rep.  416. 

Where,  however,  the  property  is  not  susceptible 
of  partition,  and  must  be  sold  to  divide  the  proceeds, 
the  coparcener  who  made  repairs  and  permanent 


improvements  shall  receive  out  of  the  proceeds 
that  amount  by  which  the  property,  at  the  date  of 
sale,  remains  enhanced  in  value  from  the  improve- 
ments, not  their  oriflrinal  cost.  Ward  v.  Ward.  40  W. 
Va.  611,  21  S.  E.  Rep  746,  52  Am.  St  Rep.  911.  See 
Dodson  V.  Hays,  29  W.  Va,  877,  2  S.  E.  Rep.  416. 

Same— Amoant  Allowed.— Where  property  is  not 
susceptible  of  partition,  and  must  be  sold  to  divide 
the  proceeds,  the  coparcener  who  made  repairs  and 
permanent  improvements  should  be  allowed  out  of 
the  proceeds  of  the  sale  that  amount  by  which  the 
property,  at  the  date  of  the  sale,  remains  enhanced 
in  value  from  the  Improvements,  not  their  orf final 
cost  Ward  v.  Ward,  40  W.  Va.  611.  21  S.  E.  Rep.  748, 
62  Am.  St  Rep.  911. 

SettlnflT  Off  Improvements  against  Rents  and  Profits. 
—Improvements  made  by  a  tenant  In  possession 
may  be  set  off  asralnst  the  rents  and  profits  due 
from  him  to  his  cotenant  Ruffners  v.  Lewis.  7 
Leiffh  743,  80  Am.  Dec.  513:  Graham  v.  Pierce.  19  ' 
Gratt  28.  100  Am.  Dec.  658;  Moore  v.  Ligon.  30  W.  Va. 
146,  3  S.  E.  Rep.  572.  See  Newman  v.  Newman.  27 
Gratt  714. 

There  is  a  difference  between  the  case  where  the 
party  makincr  improvements  seeks,  as  an  actor  or 
plaintiff,  to  set  up  a  debt  acrainst  the  co-owner  or  his 
land  for  Improvements,  and  one  where  the  co-owner 
calls  on  the  other  to  account  for  rents  and  profits; 
for  in  the  former  case,  erenerally,  the  party  will 
fail,  and  in  the  latter,  if  the  party  has  acted  In  g-ood 
faith,  he  will  be  allowed  to  set  off  improvements. 
Williamson  v.  Jones,  43  W.  Va.  562.  27  S.  E.  Rep.  411. 
See  opinion  in  Effln^er  v.  Hall,  81  Va.  103;  S  Pom. 
Eq.  Jur.  S  1241. 

Repairs.— "The  rule  applicable  in  the  matter  of 
repairs  is  different  from  that  in  the  case  of  improve- 
ments. In  the  former  case  the  weight  of  authority 
is  that,  when  the  repaiir  of  joint  property  is  neces- 
sary to  its  use  and  preservation,  one  joint  tenant 
when  his  fellows  refuse  to  unite,  may  have  the  prop- 
erty repaired  and  sue  for  compensation,  but  we 
have  been  referred  to  no  authority  which  holds 
that  this  can  be  done  in  the  case  of  improvements." 
Ballon  V.  Ballon,  94  Va.  350,  26  S.  E.  Rep.  840. 

Where  the  plaintiff  in  an  action  of  trespass  for 
mesne  profits  seeks,  in  addition  to  the  rent,  to 
recover  damages  for  waste  occasioned  by  the  fail- 
ure of  the  defendant  to  make  proper  repairs,  the 
improvements  made  by  the  defendant  in  the  eren- 
eral  nature  of  repairs  should  be  taken  into  consid- 
eration in  estimating  the  general  depreciation  of  the 
value  of  the  property  through  fault  of  the  de- 
fendant Bodkin  V.  Arnold,  48  W.  Va.  108,  35  S.  E. 
Rep.  980. 

C.  AS  TO  WASTE.— By  the  common  law  one  Joint 
tenant  or  tenant  in  commou  could  not  recover 
against  another  for  waste,  because  each  was  entitled 
to  the  possession  of  the  undivided  whole,  and  so 
might  obtain  redress  as  to  waste  on  the  part  of  bis 
fellow  by  entering  upon  and  occupying  the  prem- 
ises. 2  Min.  Inst  (4th  Ed.)  475, 498.  But  it  Is  provided 
by  statute  In  Virginia  and  West  Virginia  that  "if  a 
tenant  in  common,  joint  tenant,  or  parcener 
commit  waste,  he  shall  be  liable  to  his  contenants. 
jointly  or  severally,  for  damages.'*  Va.  Code  1887. 
S  2776;  W.  Va.  Code  1899,  ch.  92,  $  2,  p.  754;  Williamson 
V.  Jones,  43  W.  Va.  562,  27  S.  E.  Rep.  411. 

Whether  any  particular  act  on  the  part  of  a  joint 
tenant  or  tenant  In  common  constitutes  waste, 
depends  on  the  circumstances  of  each  particular 
case,  and  Is  often  varied  by  the  locality  of  the  act 
complained   of.    Thus,   the   cutting  of   timber    in 
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some  sections  may  be  considered  waste,  wbile  in 
others  it  is  a  positive  benefit.  Hence,  in  every  case. 
the  law  on  this  subject  must  be  applied  with  reason- 
able regard  to  circnmstances.  See  McDodrill  v. 
Pardee,  etc..  Lumber  Co..  40  W.  Va.  664.  21  S.  E. 
Rep.  878;  Findlay  v.  Smith.  0  Munf.  184;  Macaulay 
V.  Land  Co..  2  Rob.  507.  See  also,  monoflrraphic  note 
on  "Injnnctlons**  appended  to  Claytor  v.  Anthony. 
15  Gratt.  618. 

It  is  waste  inia  tenant  In  common  to  take  pe- 
troleum oil  from  the  land,  for  which  he  is  liable  to 
his  cotenants  to  the  extent  of  their  riffht  in  the 
land.  WilUamson  v.  Jones.  48  W.  Va.  6<I2,  87  S.  £. 
Rep.  411. 

The  extraction  of  coal  by  one  tenftnt  in  common 
without  consent  of  another  is  waste,  for  which  he 
mnst  account  to  that  other.  Cecil  v.  Clark,  47  W. 
Va.  402,  85  S.  £.  Rep.  11. 

A  tenant  in  common  occupying  and  usiuflr  the 
common  property  separately,  will  be  responsible  to 
his  cotenants.  if  he  wilfully  or  by  ffross  nefflisrence 
destroys  or  wastes  the  common  property.  Graham 
V.  Pierce.  10  Gratt  38. 100  Am.  Dec.  668. 

But  he  cannot  be  held  responsible  for  such  de- 
struction or  waste  in  a  case  in  which  the  bill  does 
not  charsre  it  Graham  v.  Pierce,  10  Gratt  88.  100 
Am.  Dec.  658. 

Cotenants.  who  commit  waste,  are  liable  to  each 
other  jointly  or  severally  for  the  damages;  bat  the 
amount  of  a  recovery  against  a  stranger  or  a  crran- 
tee  of  a  cotenant  must  be  apportioned  to  correspond 
with  his  undivided  interest  in  the  land.  McDodrill 
V.  Pardee  &  Curtin  Lumber  Co.,  40  W.  Va.  604,  21  S. 
E.  Rep.  878. 

When  a  tenant  in  common  has  become  liable  for 
damasres  for  waste,  under  W.  Va.  Code  1800,  ch.  08, 
S  2,  p.  754,  by  the  removal  of  coal  from  the  premises, 
the  cotenant  injured  may  waive  the  tort,  and  re- 
quire an  accountiuff  for  money  had  and  received, 
when  the  coal  has  been  sold  by  such  tenant  Cecil 
T.  Clark.  40  W.  Va.  450. 30  S.  £.  Rep.  202. 

If  a  tenant  in  common  takes  possession  of  the 
premises  to  the  exclusion  of  his  cotenant,  and 
lea-ses  the  same  to  third  parties  for  the  purpose  of 
the  mining-  and  removal  of  the  coal  therefrom,  at  a 
specified  sum  per  ton.  as  royalty  for  the  coal  so 
removed,  the  cotenant  so  excluded  may  require  an 
accountinflr  to  him  for  his  just  proportion  of  such 
royalty,  as  the  proper  measure  of  damages  for  such 
waste.    Cecil  v.  Clark,  40  W.  Va.  460.  80  S.  E.  Rep.  202. 

When  a  tenant  so  taking  possession  and  leasing 
the  premises  for  operating  the  coal  purchases  front 
lands  in  his  own  right  and  not  as  common  property, 
which  are  absolutely  essential  for  right  of  way  for 
the  removal  of  the  coal,  in  accounting  to  his  coten- 
ant for  his  proportion  of  the  royalty  when  the  tort 
has  been  waived,  legal  interest  on  the  amount  of 
money  invested  In  the  purchase  of  such  front  lands 
is  a  just  compensation  for  the  use  thereof.  Cecil  v. 
Clark.  40  W.  Va.  850,  80  S.  E.  Rep.  802. 

The  statutory  action  for  rents  and  profits  where 
one  cotenant  has  received  more  than  his  proper 
share  does  not  apply  to  a  case  of  waste  by  cotenants. 
Cecil  V.  Clark,  47  W.  Va.  402, 85  S.  E.  Rep.  11 ;  William- 
son V.  Jones.  43  W.  Va.  662, 27  S.  E.  Rep.  411. 

VI.  ACTIONS  BBTWBBN  COTBNANTS. 
Action  of  Account— Since  the  possession  of  one 
joint  tenant  or  tenant  in  common  is  the  possession 
of  all.  and  all  are  equally  entitled  to  the  use  and 
enjoyment  of  the  common  property,  it  followed 
that  at  common  law  no  action  would  lie  by  one  ten- 


ant against  his  companion  for  profits  or  income  of 
the  common  property,  unless  he  had  been  appointed 
bailiff  by  his  cotenant.  But  this  rule  of  the  com- 
mon law  has  been  changed  in  Virginia  and  West 
Virginia  by  the  statute  which  provides  that  an  ac- 
tion of  account  may  be  maintained  by  one  joint 
tenant  or  tenant  in  common,  or  his  personal  repre- 
sentative, against  the  other  for  receiving  more 
than  comes  to  his  just  share  or  proportion,  and 
against  the  personal  representative  of  any  such 
joint  tenant  or  tenant  in  common.  Va.  Code  1887.  % 
8204;  W.  Va.  Code  1800,  ch.  100.  S  14,  p.  770.  See  tupra, 
"Duties  and  Liabilities  of  Cotenants -As  to  Rents 
and  Profits." 

Action  for  Inprovenients  nnd  Rep«lrs.-One  joint  ten- 
ant or  tenant  in  common  cannot  maintain  an  action 
against  his  cotenant  personally  to  compel  contribu- 
tion to  the  expense  of  improvements  made  on  the 
common  property  without  his  consent  express  or 
implied,  nor  fix  it  as  a  lien  on  his  Interest  In  the 
estate,  except  that  at  common  law,  by  the  writ  of 
d€  reparations /aeUnda  all  the  tenants  could  be  com- 
pelled to  unite  In  the  expenses  of  the  necessary  re- 
pairs of  a  house  or  mill  owned  by  them.  Ward  v. 
Ward,  40  W.  Va.  611,  21  S.  E.  Rep.  746,  62  Am.  St  Rep. 
Oil.  See  supra,  'Duties  and  Liabilities  of  Cotenants 
—As  to  Improvements  and  Repairs.'* 

The  mere  fact  of  improving  the  common  property 
by  a  loint  tenant  does  not  raise  an  implied  assump- 
sit on  the  part  of  the  cotenants  to  contribute  to  the 
expenses  thereof,  and  no  action  therefor  will  lie  by 
the  tenant  making,  the  improvements.  The  rule  is 
otherwise  where  repairs  are  made  on  the  common 
property  by  one  joint  tenant  at  his  sole  expense. 
Ballou  V.  Ballou,  04  Va.  360,  26  S.  E.  Rep.  840. 

Trover.— Trover  lies  by  one  tenant  in  common  of  a 
personal  chattel  against  his  cotenant  for  the  appro- 
priation of  the  chattel  to  his  exclusive  use,  where 
the  chattel  is  of  such  a  nature  as  to  be  necessarily  de- 
stroyed by  the  use  thereof.  Lowe  v.  Miller,  3  Gratt. 
205.  See  also,  monographic  note  on  "Trover  and  Con- 
version" appended  to  Eastern  Lunatic  Asylum  v. 
Garrett  27  Gratt  168. 

Waste.— At  common  law  one  joint  tenant  or  tenant 
in  common  could  not  recover  against  another  for 
waste,  because  each  was  entitled  to  the  possession 
of  the  undivided  whole,  and  so  might  obtain  redress 
for  waste  on  the  part  of  his  cotenant  by  entering 
upon  and  occupying  the  premises.  But  in  Virginia 
provision  is  made  by  statute  for  a  remedy  by  one 
cotenant  against  another  for  waste.  See  tupra, 
"Duties  and  Liabilities  of  Cotenants— As  to  Waste." 

ejectment  -For  a  full  treatment  of  the  subject  of 
ejectment  see  monographic  note  on  "Ejectment" 
appended  to  Tapscott  v.  Cobbs,  11  Gratt  172. 

Ejectment  may  be  maAntained  by  one  tenant  in 
common  against  another  :  but  in  such  case  actual 
ouster  must  be  shown  by  the  plaintiff  before  be  can 
maintain  the  action.  The  pro  forma  confession  of 
ouster,  which  a  defendant  was  required  to  make 
under  the  old  "consent  rule"  before  being  allowed 
to  plead,  was  not  sufficient  to  satisfy  this  rule.  Tay- 
lor V.  Hill.  10  Leigh  4,'i7. 

In  ejectment  between  cotenants,  where  the  de- 
fendants rely  upon  adversary  possession,  and  ac- 
quiescence by  the  plain  tiffs,  letters  by  a  party  under 
whom  the  defendant's  claim,  and  also  a  correspond- 
ence between  one  of  the  plaintiffs  and  the  agent  of 
the  defendant,  may  be  competent  evidence  to  show 
for  what  purpose  the  tenants  in  possession  had 
claimed  the  property,  and  the  plaintiffs  acquiesced 
in  their  claim.    Stonestreet  v.  Doyle,  75  Va.  860. 
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Tre«|NM5  for  Mesne  Profits.— In  an  action  of  tres- 
pass for  mesne  profits.  If  the  defendant  at  the  time 
of  the  inception  of  the  cause  of  action  had  knowl- 
edfire  of  the  plaintifif's  title,  although  he  honestly 
believed  that  he  held  the  superior  le^al  title,  the 
measure  of  damages  Is  not  the  actual  receipts,  but 
is  the  fair  annual  rental  of  the  property,  with  lesral 
interest,  less  the  taxes  P9.id  by  the  defendant. 
Bodkin  v.  Arnold,  48  W.  Va.   108,  35  S.  E.  Rep.   980. 

In  such  action  the  defendant  is  not  entitled  to  off- 
set his  improvements  against  the  rent,  if  at  the 
time  they  were  made  he  had  knowledire  of  the 
plaintiff's  title,  although  he  in  rood  faith  believed 
his  own  title  to  be  the  better,  in  point  of  law.  Bod- 
kin V.  Arnold,  48  W.  Va.  108,  35  S.  E.  Rep.  980. 

If,  in  addition  to  the  rent,  the  plaintiff  see)cs  to  re- 
cover damages  for  waste  occasioned  by  the  failure 
of  defendant  to  make  proper,  tenantable  repairs, 
and  his  abuse  and  misuse  of  the  property,  the  im- 
provements made  by  the  defendant  in  the  nature 
of  sreneral  repairs  should  be  taken  into  considera- 
tion in  estimating  the  general  depreciation  of  the 
value  of  the  property  through  fault  of  the  defend- 
ant Bodkin  V.  Arnold,  48  W.  Va.  108,  35  S.  E.  Rep. 
980. 

The  defendant  is  not  liable  for  natural  wear  and 
tear  resu Ulnar  from  the  lapse  of  time  and  the  proper 
use  of  the  property,  but  only  for  the  damages  oc- 
casioned by  his  neffllffence,  misuse  or  abuse.  Bod- 
kin V.  Arnold,  48  W.  Va.  108.  35  S.  E.  Rep.  980. 

Where  the  action  is  not  founded  on  the  want  of 
probable  cause  and  maliciousness,  punitive  dam- 
afires  are  not  recoverable,  and  evidence  tending  to 
esUbllsh  the  same  is  not  admissible.  Bodkin  v. 
Arnold.  48  W.  Va.  108.  85  S.  E.  Rep.  980. 

The  true  measure  of  damages  Is  compensation  for 
the  actual  loss  sustained  by  the  plaintiff  in  beiuff 
deprived  of  the  use  of  his  property,  and  speculative 
profits,  founded  on  an  exaffgrerated  notion  of  the  real 
value  of  the  property,  are  not  recoverable.  Evi- 
dence tending  to  establish  such  speculative  profits 
is  Inadmissible,  as  it  may  mislead  the  Jury  In  arriv- 
ing at  the  fair  rental  of  the  property.  Bodkin  v. 
Arnold.  48  W.  Va.  108.  85  S.  E.  Rep.  980. 

Salts  In  Equity.— As  one  joint  tenant  or  tenant  in 
common  was  not  allowed  at  common  law  to  have  an 
action  ex  contractu  afirainst  his  cotenant.  except  as 
bailiff,  his  only  remedy  was  by  bill  in  equity.  The 
sutute  allowing  an  action  of  account  between  co- 
tenants  did  not  abridfire  the  remedy  in  equity:  and, 
where  a  case  is  presented  involvinsr  a  variety  of  ad- 
justments, a  bill  in  equity  Is  still  the  usual  mode  of 
relief  asrainst  a  cotenant  who  has  received  more 
than  his  just  share  or  proportion.  2  Min.  Inst  (4th 
Ed.)  498:  Early  v.  Friend,  16  Gratt  21.  78  Am.  Dec. 
649:  Rust  V.  Rust  17  W.  Va.  901:  Dodson  v.  Hays,  29 
W.  Va.  577,  2  S.  E.  Rep.  415. 

Same— Injunction.— A  court  of  equity  will  arrant  an 
injunction  in  favor  of  a  tenant  in  common  to  re- 
strain the  commi.ssion  of  a  continulnsr  and  perma- 
nent injury,  as  where  one  tenant  in  common  of  a 
buildiner  erects  a  wall  in  the  hallway  thereof  so  as 
to  Interfere  with  the  free  enjoyment  of  the  buildinff. 
Woods  V.  Early.  95  Va.  307,  28  S.  E.  Rep.  374. 

A  court  of  equity  has  no  jurisdiction  to  restrain 
one  joint  devisee  of  land  from  enterlner  thereon,  at 
the  suit  of  a  tenant  clalminer  under  the  other  devi- 
sees.   Baldwin  v.  Darst  3  Gratt  182. 

VII.  ACTIONS  AQAIN5T  THIRD  PERSONS. 

The  personal  representative  of  one  or  more 
remaindermen,  dyinff  duriuflr  the  lifetime  of  the 


life  tenant  Is  tenant  in  common  with  the  survivlnff 
remaindermen,  and  must  be  joined  with  the  re- 
maindermen In  an  action  to  recover  the  property. 
Clarkson  v.  Booth,  17  Gratt  49a 

In  Walton  v.  Hale,  9  Gratt  194,  a  ouare  was  raised 
as  to  whether  a  tenant  in  common  of  an  undivided 
Interest  In  land  may  maintain  a  caveat  atfalnst  the 
issuinff  of  a  ffrant  of  a  third  person,  upon  a  survey 
of  part  of  the  land  embraced  within  the  limits  of 
an  amount  in  which  he  holds  an  undivided  interest 

Unlawful  Detainer.— One  joint  tenant  or  tenant  in 
common  may,  In  an  action  of  unlawful  detainer, 
recover  the  possession  of  the  whole  land,  without 
joininsr  his  cotenant  in  the  action.  Voss  v.  Kinff,  S3 
W.  Va.  236,  10  a.  E.  Rep.  402:  Allen  v.  Gibson.  4  Rand. 
468. 

BJectmenl— A  plaintiff  in  an  action  of  ejectment 
can  only  recover  that  to  which  he  has  the  leffal  title. 
He  cannot  recover  the  share  of  his  cotenant  or 
coparcener.  If  an  Ineffectual  partition  has  been 
made,  each  joint  tenant  is  still  seised  of  his  Individ- 
ual share  of  the  whole,  and  cannot  recover  more  In 
an  action  of  ejectment  Nye  v.  Lovitt  92  Va.  710, 84 
S.  E.  Rep.  845.  See  supra,  "Actions  between  Ooten- 
ants." 

One  joint  tenant  cannot  recover.  In  an  action  of 
ejectment  in  his  own  name,  as  sole  plaintiff,  the  in- 
terests of  himself,  and  his  cotenants.  He  can  only 
recover  that  to  which  he  has  the  title,  and  if  this  be 
an  undivided  interest  he  must  prove  what  his  pro- 
portion is,  else  there  must  be  judgment  for  the 
defendant  Marshall  v.  Palmer,  91  Va.  344.  21  S.  E. 
Rep.  672. 

VIII.  SEVERANCE  OP  COTENANCY. 

Joint  tenancy  is  severed  or  dissolved  by  destroy- 
iuff  any  of  its  constituent  unities;  and  if  it 'be  any 
other  unity  than  that  of  possession,  the  holding 
then  becomes  a  tenancy  in  common.  For  a  discoa- 
slon  of  the  severance  of  the  relation  of  joint  ten- 
ancy, see  2  Min.  Inst  (4th  Ed.)  478  et  seq.  See  also. 
17  Am.  &  Euff.  Enc'Law  (2d  Ed.)  708. 

Since  the  unity  of  possession  is  the  only  unity  in 
a  tenancy  in  common,  such  tenancy  is  severed  or 
dissolved  by  disunltlnflr  the  possession  and  assif  n- 
InfiT  to  each  tenant  his  share  In  severalty,  or  by 
unitinsT  all  the  shares  in  the  hands  of  some  one  of 
the  tenants,  or  by  agreeing  to  do  one  or  the  other  of 
these  thiufiTs.  See  discu.Hsion  of  this  subject  in  2 
Min.  Inst  (4th  Ed.)  501  et  seg.  See  also,  17  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  711. 

The  usual  mode  by  which  a  cotenancy  is  dissolved 
is  by  partition  or  the  division  of  the  common  prop- 
erty between  the  several  cotenants,  so  that  they 
shall  thereafter  hold  their  respective  shares  in 
severalty.  Partition  may  be  affected  either  by  act 
of  the  parties  or  by  judicial  proceedings.  For  a 
full  discussion  of  the  subject  of  partition,  see  mono- 
graphic note  on  "Partition." 
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and  John   Pendleton,  audifor  for    public 
acconnts,  appellee, 

Oct.  1793. 

I.  Revolutloiuiry  Officers— DiachargMl  in  1783— RiS>it 
to  Half  Pay.— Revolutionary  officers  in  one  of 
ihe  leffions  raised  by  Act  of  1781.  who  continued 
In  service  from  the  time  of  entering  it,  until  Feb. 
1783.  when  they  were  discharffed  by  the  Governor, 
and  were  not  afterwards  required  to  enter  Into 
service  asain,  Hsu).  by  Ck>urt  of  Appeals,  not  en- 
titled to  half  pay,  because  they  were  discharged 
before  the  preliminary  articles  of  peace  were 
Dotifled.  on  the  19th  day  of  April,  1783,  and  did  not 
a?ain  enter  into  service  and  continue  therein  to 
the  end  of  the  war.  Opinion  of  General  Court 
reversed. 

a.  Suie— Same— Same.*— Thejudffementof  theCourt 
of  Appeals  beinff  without  prejudice  to  any  future 
claim  on  fuller  evidence,  the  question  came  be- 
fore the  H.  C.  C,  which  decreed  the  half  pay  :  and 
commutation,— to  such  as  were  entitled  to  com- 
mutation. 

3w  The  Chancellor's  remarks  sustaininff  his  opin- 
ion affalnst  that  of  the  Court  of  Appeal. 

THE  plaintiffs,  who  were  officers  in  one 
of  the  legions,  raised  for  defence  of  the 
commonwealth,  by  an  act  passed  in  the 
spring  session  of  1781,  continued  in  service, 
from  the  time  of  entering  into  it,  until 
february,  1783,  when  they  were  discharged 
by  the  governor,  after  which  time  they 
were  not  required  again  to  enter  into 
service. 

They,  supposing  that  officers  of  the  com- 
monwealth's battalions  who  were  super- 
numerary by  reduction  of  their  battalions 
before  the  end  of  the  war,  if  they  were  not 
required  to  enter  into  service  again,  were 
intitled  to  half  pay,  during  life,  by 
244  the  *words  of  the  act  of  general  as- 
sembly, passed  in  the  may  session  of 
1779,  concerning,  officers,  soldiers,  sailors, 
and  marines,  (a)  and  also  supposing  them- 
selves, by  the  act  of  1790,  giving  compen- 
sation of  half  pay  to  certain  officers  of  the 
state  line  intitled  to  the  same  compensa- 
tion as  the  law    allowed    to   officers    of  the 


•On  appeal,  the  decree  of  the  hlfirh  court  of  chan- 
cery in  this  case  was  unanimously  reversed.  .See 
Innls  V.  Roane.  4  Call  379. 

The  principal  case  was  cited  In  Lilly's  Case.  1 
Leigh  540.  559.  562. 

(a)  *M1  general  officers  of  the  array  beiufir  citizens 
of  this  commonwealth,  and  all  field  officers,  cap- 
tains, and  subalterns,  commandinfir.  or  who  shall 
command  in  the  battalions  of  this  commonwealth 
on  continental  establishment,  or  servingr  in  the 
battalions  raised  for  the  immediate  defense  of  this 
stale,  or  for  the  defense  of  the  united  states  :  and 
all  chaplains,  physicians,  surgeons,  and  surgeon's 
mates,  appointed  to  the  said  battalions,  or  any  of 
them,  being  citizens  of  this  commonwealth,  and 
not  being  in  the  service  of  Georgia,  or  any  other 
state,  provided  congress  do  not  make  some  tanta- 
mount provision  for  them,  who  shall  serve 
henceforward.  01  from  the  time  of  their  being  com- 
missioned, until  the  end  of  the  war  ;  and  all  such 
officers  who  have,  or  shall  become  supernumerary 
on  the  redaction  of  any  of  the  said  battalions,  and 
shall  airaln  enter  Into  the  said  service  If  required 
so  to  do.  in  the  same  or  any  higher  rank,  and  con- 
tinue therein  until  the  end  of  the  war.  shall  be 
intitled  to  half  pay  during  life,  to  commence 
from  the  determination  of  their  command  or  serv- 
ice.'   1779  c.  4.-Note  in  edition  of  1795. 


battalions,  exhibited  their  clames  for  half 
pay,  or,  in  lieu  of  it,  the  commutation  of 
five  years  full  pay,  to  the  auditor  for  public 
accounts,  who  disallowed  their  claims. 

From  his  disallowance  the  plaintiffs  ap- 
pealed separately,  each  of  them  stating  his 
case  in  a  petition  to  the  judges  of  the  dis- 
trict court,  holden  in  Richmond. 

That  court  referred  the  case  to  the  gen- 
eral court,  who  certified  their  opinion  in 
these  terms: 

*That  under  the  act  of  may,  1779,  the 
general  officers,  field  officers,  captain  and 
subalterns,  physicians,  surgeons,  and  sur- 
geons mates,  then  on  duty,  or  who  should 
afterwards  be  placed  on  duty,  in  the  battal- 
ions at  that  time  raised,  for  the  continen- 
tal or "  state  service,  were  intitled  to  half 
pay,  unless  they  failed  to  serve  until  the 
end  of  the  war,  or  being  supernumerary 
refused  to  enter  again  into  the  service  on 
a  command  to  that  effect,  or  unless  they 
were  in  the  service  of  Georgia,  or  another 
state,  or  provided  for  in  this  respect  by 
congress;  that  the  respective  laws,  under 
which  they  have  been  appointed,  and  the 
act  of  1790,  intitle  all  such  persons  as  are 
described  in  the  act  of  1779,  who  belonged 
to  the  state  line,  and  who  have  been  ap- 
pointed since  the  passing  the  act  of  1779,  to 
the  like  allowance  of  half  pay,  provided 
they  served  to  the  end  of  the  war,  or  being 
supernumerary  did  not  refuse  to  enter  again 
into  the  service,  on  a  command  to  do  so, 
and  that  the  troops  being  disbanded  in  the 
month  of  february,  1783,  and  the  prelimi- 
nary articles  of  peace  being  signed  before 
that  period,  the  officers  ought  to  be  consid- 
ered to  have  served  to  the  end  of  the  war.' 
Whereupon  the  district  court  ad- 
245  judged  the  plaintiffs  intitled  *to  the 
commutation  clamed  by  them,  and 
ordered  the  auditor  to  issue  to  each  petitioner 
a  certificate  accordingly. 
>  From  which  judgement,  on  the  prayer  of 
the  attorney  general  tor  the  common- 
wealth, an  appeal  was  allowed ;  and 

The  court  of  appeals,  on  the  2  day  of  may 
1792,  delivered  the  following  opinion  in  the 
case  of  one  of  the  petitioners : 

^That  under  the  act  of  Assembly,  passed 
in  May,  1779,  intituled  an  act  concerning 
officers,  soldiers,  sailors,  and  marines,  and 
all  subsequent  acts  made  respecting  them, 
only  such  of  the  general  officers  of  the 
state  army,  being  citizens  of  this  common- 
wealth, and  such  of  the  field  officers,  cap- 
tains, and  subalterns,  serving  in  the 
battalions  raised  for  the  immediate  defense 
of  this  state,  and  such  of  the  chaplains, 
physicians,  surgeons  and  surgeons  mates 
as  were  appointed  to  the  said  battalions, 
being  citizens  of  this  commonwealth,  and 
not  being  in  the  service  of  Georgia,  or  an3' 
other  state,  and  for  whom  congress  hath 
not  made  any  adaequate  provision,  and 
only  such  of  them  as  actually  served  thence 
forward,  or  from  the  time  of  their  being 
commissioned,  until  the  end  of  the  war, 
unless  restrained  by  being  prisoners  of 
war,  on  parole,  or  otherwise,  and  also  only 
such  of  the  said  officers  who  became  super- 
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numerary  on  the  reduction  of  the  said  bat- 
talions and  again  actually  entered  into  the 
said  service,  in  same  or  high  rank,  having 
been  required  so  to  do,  and  continued 
therein  until  the  end  of  the  war,  are  in- 
titled  to  half  pay  during  life,  under  the  said 
acts,  to  commence  from  the  determination 
of  their  command  or  service,  when  the 
same  was  duly  signified  to  them  by  the 
governor,  or  executive  of  this  state,  and 
their  regiments  disbanded  in  persuance 
thereof,  after  the  preliminary  articles  of 
peace  between  America  and  Great-britain 
were  signed  and  notified  to  the  executive 
of  this  state,  which  appears,  by  the  pro- 
ceedings in  council,  in  evidence  in  this 
case,  to  have  been  on  the  19  day  of  april, 
1783,  and  the  army  disbanded  in  persuance 
thereof  on  the  22  of  the  said  month,  and  it 
appearing  by  the  petition  of  the  appellee, 
that  he  was  a  supernumerary  officer,  and 
discharged  as  such  on  the  9  day  of  february, 
1783,  before  the  said  preliminary  articles 
were  notified,  and  the  legion,  to  which  he 
belonged,  disbanded  as  aforesaid,  and  that 
he  did  not  again  enter  into  service  and  con- 
tinue therein  until  the  end  of  the  war,  this 
court  is  of  opinion,  that  he  is  not  intitled 
to  half  pay  for  life,  and  that  the  opinion  of 
the  general  court,  and  order  of  the  district 
court  thereon,  are  erroneous:'  therefore. 

The  order  of  the  district  court  was  re- 
versed, and  the  disallowance  by  the  auditor 
affirmed,  to  which  was  added  this  entry; 
*but  this  judgement  is  not  to  bar  or  prej- 
udice any  future  clame  of  the  appellee, 
made  on  fuller  proof  to  the  auditor.' 
246  'Several  of  the  parties,  whose  clames 
were  decided  by  the  court  of  appeals 
not  to  be  maintainable,  nevertheless,  ex- 
hibited the  same  clames  again  to  the 
auditor,  supposing  the  entry  subjoined  to 
the  judgement  of  reversal  to  have  reserved 
to  them  liberty  to  do  so. 

The  clames  were  again  disallowed  by 
the  auditor,  and  from  that  disallowance  the 
clamants  appealed  to  the  high  court  of 
chancery,  prosecuting  their  appeal  by  way 
of  original  bill  against  the  attorney  gen- 
eral, the  treasurer,  and  the  auditor,  who 
were  made  defendents,  and  of  whom  the 
last  only  answered,  disclosing  however 
nothing  more  than  what  appeareth  in  the 
foregoing  state  of  facts. 

The  cause  came  on,  before  the  H.  C.  C. 
by  consent  of  parties,  to  be  heard  in  Octo- 
ber, 1793. 

The  court  at  first  haesitated  to  interpose 
in  the  matter,  first,  because  it  seemed  proper 
to  be  brought  before  the  common  law  court, 
and,  secondly  because  the  clames,  which 
the  court  of  appeals  permitted  to  be  made 
again  to  the  auditor,  were  permitted  to  be 
made  on  fuller  proof ;  but  no  proof  was  now 
exhibited  more  than  or  different  from  what 
was  exhibited  before  the  court  of  appeals, 
the  first  difficulty  was  removed  by  the  an- 
swer of  one  defendent,  which  did  not  except 
to  the  jurisdiction  of  the  court  of  equity,  and 
by  the  consent  of  the  other  defendents  that 
the  cause  should  be  heard  on  its  merits  by 
that  court,     the  other  difficulty  was  removed 


by  this  consideration :  the  facts  stated  by 
the  clamants  in  their  petitions  of  appeal  to 
the  district  court  were  all  admitted  to  be 
true  by  the  attorney  general,  who  was  the 
proper  party  to  controvert  the  facts,  if  they 
had  not  been  true,  and  whose  admission  is 
equivalent  to  the  fullest  proof,  fuller  proof 
being  therefore  impossible,  those  terms  in 
the  reservation  subjoined  to  the  reversing 
judgement  were  supposed  to  have  been  used 
inadvertentlj',  and  the  reservation  was  un- 
derstood in  the  same  sense  as  if  it  had  not 
contained  them :  and  the  court  of  chancery 
(delivered  the  following 

OPINION: 

'That  by  the  words  in  the  act  of  g'eneral 
assembly  of  the  may  session,  in  the  year 
1779,  intituled  an  act  concerning  officers, 
soldiers,  sailors  and  marines,  'officers  who 
have  or  shall  become  supernumerary  on 
the  reduction  of  battalions  and  shall  ag-ain 
enter  into  the  service,  if  required  so  to 
do,  and  continue  therein  until  the  end  of 
the  war,  shall  be  intitled  to  half  pay  during 
life,  to  commence  from  the  determination 
of  their  command  or  service,'  the  officers 
intended    to  be    provided    for  were  of    two 

classes;  one,  those  who  had  continued 
247      in  the   service  *until    their   battalion 

was  reduced,    and  their  command  de- 
termined, and   were   not  required  to    enter 
again  into  the  service :  and  the  other,  those 
who,  after  the  reduction  of  their  battalion, 
were  required  to  enter,  and  did  enter,  ag-ain 
into  the  service,    and  continued   in  it  until 
the  end  of  the  war ;  and  that  the  said  words 
ought  to  be    interpreted    thus:  officers  who 
have  or  shall    become  supernumerary  shall 
be  intitled  to  half  pay   during  life,  to  com- 
mence    from    the    determination    of    their 
command,  if  they  were  not  required  to  enter 
again  into  the  service  and  refused  to  do  so ; 
and    officers    who    have    or    shall    become 
supernumerary   and  shall  again    enter  into 
the  service  if  required  so  to  do,  shall  be  en- 
titled to  half  pay  during    life,  to  commence 
from  the   determination  of   their  service;' 
because    by   any   other   interpretation*    the 
words,  'command  or,'    in    the   last  member 
of  the    sentence    would    not   onlj'  be  super- 
fluous   but   have  no  meaning;    and  because 
the  words,  although  they  may  be  interpreted 
in  another  sense,  ought  to  be  interpreted  in 
a    sense    most    beneficial    for    the    oflScers 
whom  the  general  assembly  were  inviting 
into    their   service   by  offers  of  gratuities 
the    most  liberal   in    their   power  to  make. 
but  this  court  is  of  opinion  that  by  the  lat- 
ter part    of    the    act  of   general   assembly, 
made    in    the   year   1790,    intituled    An  act 
giving  compensation  of  half  pay  to  certain 
officers  of  the  state  line,  such  of  the  petition- 
ers as  belong  to  the  first  of  the  two  classes 
before     mentioned     are     so    distinguished 
from    officers   of  the   other    class    that  the 
petitioners   are  not   intitled   to  half  pay  by 
that  part  of  the  act,  although  the  court  can 
not  believ^  that  the   general  assembly    in- 
tended to  deprive  them  of  it,  being  unable  to 
divine    any    reason    for     the    distinction. 
Nevertheless    this  court   is  of  opinion  that 
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bj  the  former  part  of  the  last  mentioned 
act  the  ofificers,  who  were  discharged  by 
proper  authority,  and  not  required  to  enter 
agfain  into  service  after  the  30  day  of  no- 
vember,  in  the  year  1782,  that  is  in  february 
following,  are  intitled  to  their  half  pay  no 
less  than  those  who  were  not  discharged 
before  22  day  of  april,  in  that  year,  to 
whom  the  compensation  for  half  pay  hath 
been  allowed;  because  the  former  may  be 
said,  with  as  much  propriety  as  the  latter, 
to  have  continued  in  the  service  until  the 
end  of  the  war,  since  they  were  in  the  serv- 
ice on  the  said  30  day  of  november,  when 
the  provisional  articles  between  the  united 
states  of  America  and  the  king  of  Great- 
britain  were  done,  by  the  seventh  article 
whereof  it  was  agreed  that  there  should  be 
a  peace  between  those  parties,  and  their 
respective  citizens  and  subjects,  and  that  all 
hostilities  should  cease,  and  by  the  ninth 
article  restitution  was  agreed  to  be  made 
of  whatever  might  be  conquered  by  the 
arms  of  either  from  the  other  before  the 
arrival  of  those  articles  in  America : 

248  *wherea8    if   the    end  of  the  war  was 
not   before    the   definitive    treaty    of 

peace  between  the  same  parties,  which  was 
done  the  3  of  September,  1783,  those  officers 
who  were  discharged  before  that  day,  that 
is  those  who  were  discharged  on  the  22 
.day  of  april,  1783,  had  not  served  until 
the  end  of  the  war;' 

And  decreed  the  auditor  to  allow  half  pay 
for  life,  or,  in  lieu  thereof  (b)  five  years 
commutation,  to  such  of  the  plaintiffs  as 
should  appear  to  be  entitled  thereto  accord- 
ing to  the  foregoing  opinion. 

From  which  decree  the  defendents,  on 
their  prayer,  were  allowed  an  appeal. 

In  justification  of  this  opinion,  which 
diflFereth  from  that  of  the  court  of  appeals, 
upon  the  later  are  submitted  these 

REMARKS.* 

The  opinion  of  the  court  of  appeals  con- 
sists of  these  propositions : 

1.  Officers  who  continued  in  the  service 
until  the  end  of  the  war,  are  intitled  to  half 
pay  during  life,  to  commence  from  the 
determination  of  their  service. 

2.  OfiBcers,  who  were  restrained,  by  being 
prisoners  of  war,  or  on  parole,  or  otherwise, 

from   continuing  in  the  service  until 

249  'the   end    of   the  war,  are  intitled  to 
half   pay  during    life,    to   commence 


(b)  This  alternative  was  inserted  because  the 
conrt  of  appeals,  as  was  said  and  seemed  admitted, 
had  allowed  It  in  some  cases  where  the  clames  for 
naif  pay  were  sustained.— Note  in  edition  of  1795. 

•The  Chancellor's  remarks  are  on  the  appeal  from 
the  decision  of  the  General  Conrt  The  appeal 
irom  his  decision  was  not  determined  till  after  his 
work  was  published. 

On  appeal,  the  decree  of  the  Hiffh  Court  of  Chan- 
cery was  unanimously  reversed  in  1797.  See  the 
case.  Innis.  Attorney  General,  &c.,  v.  Roane  and  als. 
4  Call.  379.  which  decides, 

"The  proclamation  of  grovernment  is  the  only 
cvideace  that  war  is  at  an  end,  and  peace  estab- 
lished. 

"  For  the  constituted  authorities  are  the  arbiters 
pf  peace  and  war  :  and  their  declaration  that  war 
IS  ended  is  decisive ;  and  no  averment  lies  asrainst 

Therefore,  the  supernumerary  officers,  who  re-  ' 


from  the  determination  of  their  command, 
this  proposition  is  not  explicitly  started,  but 
is  implied  in  the  opinion. 

3.  Officers,  who  became  supernumerary  on 
reduction  of  their  battailions,  and  again  en- 
tered into  the  service  having  been  required 
so  to  do,  and  continued  therein  until  the  end 
of  the  war,  are  intitled  to  half  pay  during 
life,  to  commence  from  the  determination 
of  their  service. 

4.  Such  supernumerary  officers  as  did  not 
enter,  although  they  were  not  required  to 
enter,  again  into  the  service,  are  not  in- 
titled  to  half  pay  during  life.  This  propo- 
sition follows  from  the  word  ^only*  in  that 
part  of  the  opinion  from  which  is  formed 
the  next  preceding  proposition. 

5.  Officers  to  be  intitled  to  half  pay  dur- 
ing life,  must  have  continued  in  the  service 
until  the  signature  of  the  provisional  arti- 
cles, here  called  the  preliminary  articles  of 
peace  between  the  united  states  of  America 
and  the  king  of  Great-britain,  was  notified 
to  the  governor  of  the  commonwealth,  and 
duly  signified  by  him  to  the  officers. 

The  first  proposition  is  admitted  by  all. 
and  upon  it  partly  is  founded  the  decree  of 
the  high  court  of  chancery,  as  is  there  ex- 
plained. 

The  second  proposition  may  be  doubted 
until  the  statute  can  be  shewn,  by  which 
half  pay  for  life  was  promised  to  those 
officers,  who  were  hindered,  by  being  pris- 
oners of  war,  or  by  being  on  parole,  OR 
were  hindered  OTHERWISE,  from  contin- 
uing in  the  service  until  the  end  of  the  war. 
but  if  the  proposition  be  true,  the  conclu- 
sion from  it  is  thought  to  be  opposite  to 
the  conclusion,  drawn  by  the  court  of  ap- 
peals, for  if  an  officer  hindered  from  con- 
tinuing in  service  until  the  end  of  the  war, 
by  being  a  prisoner,  or  on  parole,  OR  hin- 
dered OTHERWISE,  be  intitled  to  half  pay 
during  life  a  supernumerary  officer  who  not 
being  required  to  enter  again  into  the  serv- 
ice, is  hindered  from  continuing  in  the 
service  until  the  end  of  the  war,  no  less 
effectually  than  the  officer  who  is  an  im^ 
mured  captive,  or  is  enlarged  on  parole, 
seems  no  less  intitled. 

The  third  proposition  is  true,  but  the 
plaintiffs  cannot  intitle  themselves  by  it; 
because,  if  they  were  properly  supernu- 
merary officers,  they  did  not,  after  they  be- 
came so,  enter  again  into  the  service. 

The  fourth    proposition    is  founded,  as  is 


tired  after  the  date  of  the  preliminary  articles 
between  Great  Brltian  and  the  U.  States,  and  be- 
fore peace  was  announced  by  proclamation,  were 
not  intitled  to  the  half  pay  promised  by  the  act  of 
1779,  to  those  who  served  to  the  end  of  the  war. 

**  The  half  pay  promised  by  that  statute  was  a 
bounty  ;  and  therefore  the  officers  who  claim  it. 
must  show  exact  performance,  by  havingr  returned 
into  service  when  called,  and  serving  through  the 
whole  war  afterwards. 

"  For  substantial  performance  never  entitles  to  a 
bounty,  as  the  claimant  has  no  equity. 

"There  can  be  no  contract  without  mutual  obliga- 
tion. 

**  If  a  judarementof  reversal  states  that  it  'is  not  to 
bar  or  prejudice  any  future  claim  of  the  appellee, 
made  on  fuller  proof  to  tbe  auditor,'  and  the  new 
case  does  not  differ  from  the  former,  the  first  Judge- 
ment concludes  the  cause."— Ed.— Note  in  edition  of 
1858. 
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conceived,  in  a  misconstruction  of  the  act 
of  1779. 

Two  arguments  are  stated  in  the  decree  of 

the  court  of  chancery,  to  prove  that  the  act 

ought  so  to  be  expounded  as   to   intitle  the 

supernumerarj    officers  who  were  not 

250  required,    after    reduction    *of    their 
battalions,    to   enter   again    into  the 

service,  to  half  pay  during  life ;  first,  that, 
otherwise,  the  words,  'command  or,'  in  the 
act,  would  have  no  meaning,  as  will  be 
manifest  to  one  who  reads  the  act  without 
those  words ;  for  he  will  see,  if  they  be  left 
out,  it  hath  exactly  the  meaning  which 
the  court  of  appeals  have  given  to  it,  with 
them;  whereas  the  words,  'command  or,' 
applied  to  supernumerary  officers,  not  re- 
quired to  enter  again  into  service,  are 
significant:  second,  that  the  act,  if  it  could 
be  expounded  in  two  senses,  ought  to  be 
expounded  in  the  sense  which  is  most  ben- 
eficial to  the  officers,  for  the  reason  there 
mentioned,  to  which,  after  premising  that 
the  act  of  1779,  in  its  nature,  is  a  compact 
between  the  commonwealth  and  the  officers, 
the  author  of  that  decree,  now  adds, 
thirdly,  the  parties  entering  into  the  com- 
pact may  reasonably  be  supposed  to  have 
treated  and  concluded  in  some  such  form  as 
this: 

COMMONWEALTH. 

We  agree  to  allow  to  you  officers,  who 
will  serve  us  in  our  army  until  the  end  of 
the  war,  half  pay,  during  your  lives,  to 
commence  from  the  determination  of  your 
service. 

OFFICERS. 

We  are  willing  to  serve  for  the  stipend 
you  offer,  but  you  may  deprive  us  or  some 
of  us,  of  it,  by  disbanding  your  army,  or 
part  of  it  before  the  end  of  the  war. 

COMMONWEALTH. 

If  we  disband  our  army,  or  part  of  it, 
before  the  end  of  the  war,  we  will  allow  to 
you,  who  thereby  become  supernumerary, 
half  pay  during  your  lives  to  commence 
from  the  determination  of  your  respective 
commands:  but  upon  this  condition,  which 
no  doubt  you  will  think  just,  that  you  shall 
enter  again,  if  we  require  you  to  enter 
again,  into  our  service,  and  continue 
therein  until  the  end  of  the  war  in  which 
last  case  your  half  pay  shall  commence  from 
the  determinination,  not  of  your  command 
but  of  your  service. 

OFFICERS. 

To  all  this  we  agree;  and  accordingly  we 
enter  into  your  service,  whether  the  act  of 
1779  ought  not  to  be  expounded,  as  such  ar- 
ticles would  have  been  expounded?  is  re- 
ferred to  the  candid  and  judicious, 
fourthly,  where  one  party  hindereth  another 
from    performing  a    duty,    by    which 

251  he  would  earn  a  reward,  the  *hin- 
drance  is  in  fraud  of  the  party  will- 
ing to  perform ;  from  which  fraud  he  who 
practiseth  it  ought  not  to  derive  benefit, 
nor  ought  the  other  to  lose  that  to  which 
he  would  otherwise  have  been  intitled.     and 


in  this  case  the  commonwealth  hindered 
the  officers  from  performing  the  duty  by 
which  he  would  have  earned  a  reward,  and 
fifthly,  the  words  of  the  act,  *if,  being 
required  again  to  enter,  they  again  do  en- 
ter, into  the  service,  and  continue  in  it 
until  the  end  of  the  war,'  seem  the  denun- 
tiation  of  a  penalty  for  breach  of  duty,  the 
half  pay  would  be  earned  by  service  before 
the  officers  became  supernumerary,  but, 
to  secure  their  future  service,  if  it  should 
be  requisite,  thej'  should  forfeit  the  half 
pay,  if  they  failed  afterwards  to  perform 
another  duty  enjoined,  this  duty  was  again 
entering  into  the  service,  if  they  were  re- 
quired, and  continuing  in  it  until  the  end 
of  the  war.  but  if  they  were  not  required 
again  to  enter  into  the  service,  no  duty 
was  enjoined  to  be  performed,  and  conse- 
quently by  failure  to  perfom  the  duty  no 
forfeiture  was  incurred. 

Therefore  that  the  plaintiffs,  if  they  had 
been  officers  in  the  battalions,  for  whom 
the  act  of  1779  provided,  upon  the  supposi- 
tion that  they  were  supernumerary  officers, 
would  have  been  intitled  to  half  pay,  is 
thought  to  be  evinced. 

But  they  are  believed  not  to  have  been 
comprehended  in  that  act,  nor  to  be  intitled 
to  the  half  pay,  which  is  allowed  to  officers 
in  the  battalions,  unless  it  be  by  the  act 
passed  in  1790,  giving  the  compensation  of 
half  pay  to  certain  officers  of  the  state  line. 

The  words  of  that  act  are,  'that  the  same 
compensation  of  half  pay  should  be  ex- 
tended to  those  officers  of  the  state  line 
who  continued  in  actual  service  to  the  end 
of  the  war,  as  was  allowed  to  the  officers  of 
the  continental  line ;  and  also  to  those  who 
became  supernumerary,  and,  being  after- 
wards required,  did  again  enter  into  actual 
service,  and  continue  therein  to  the  end  of 
the  war.' 

The  act,  in  the  latter  part  of  it,  includeth 
supernumerary  officers,  who  did  again  enter 
into  actual  service,  only;  and  consequently 
doth  not  include  the  plaintiffs,  who  confess 
themselves  not  to  have  entered  again  into 
the  service. 

If  then  the  plaintiffs  be  intitled  to  half 
pay,  it  must  be  by  the  former  part  of  this 
act,  that  is,  they  must  have  been,  not  su- 
pernumerary officers  but,  officers  who  con- 
tinued in  actual  service  to  the  end  of  the 
war.  so  that  whether  this  can  be  prae- 
dicated  of  them?  is  the  question,  which  will 
lead  us  to  consider 

The  fifth  proposition  of  the  court  of  ap- 
peals. 

The  plaintiffs  are  admitted  to  have 
252  been  in  actual  service  before  *and  on 
the  30th  day  of  november,  1782,  when 
the  provisional  articles  were  done,  and  to 
have  continued  in  the  service  until  february 
afterwards,  when  they  were  discharged  by 
order  of  the  executive. 

If  the  war  ended  when  those  articles  were 
done  the  plaintiffs,  by  the  terms  of  the  act, 
by  the  terms  of  the  compact,  if  the  act  of 
1779  be  in  the  nature  of  the  compact,  and 
by  the  terms  of  the  act  of  1790,  were  intitled 
to  their  half  pay,    to    commence    from  feb- 
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ruarj,  1783,  the  determination  of  their 
actual  service. 

The  provisional  articles  prove  the  war  to 
have  been  ended  by  that  act. 

The  articles  indeed  were  not  to  be  con- 
clusive until  the  terms  of  a  peace  should  be 
agreed  upon  between  Great -bri tain  and 
France,  but  when  those  terms  were  agreed 
upon  the  articles  were  conclusive,  and  they 
were  an  act  of  the  day  on  which  they  were 
done,  not  of  the  day  on  which  the  terms  of 
peace  between  Great-britain  and  France 
were  agreed  upon,  if  the  terms  of  peace 
between  Great-britain  and  France  had  not 
been  agreed  upon,  the  provisional  articles 
would  not  have  been  in  force  from  the  be- 
gining ;  this  being  true,  its  converse,  if  the 
terms  of  peace  between  Great-britain  and 
France  were  agreed  upon,  the  provisional 
articles  were  in  force  from  the  begin ing, 
must  also  be  true,  yea,  the  court  of  ap- 
peals theirselves  in  this  opinion  admit  the 
war  to  have  been  ended  by  those  articles, 
for, 

If  the  war  was  not  ended  by  the  provi- 
sional articles,  it  was  not  ended  before  the 
definitive  treaty  in  September,  1783;  (c)  but 
the  court  of  appeals  have  allowed  those 
officers  who  were  in  service  until  april,  one 
thousand  seven  hundred  and  eighty  three, 
to  be  intitled  to  half  pay,  and  therefore 
the  war  to  have  ended  when  the  provisional 
articles  were  done,  (d) 

If  the  war  was  ended  by  the  provisional 
articles  why  are  not  the  officers  who  contin- 
ued in  the  service  until  the  signature  of 
those  articles,  including  the  plaintiffs,  in- 
titled  to  their  half  pay?  because,  say  the 
court  of  appeals,  officers,  to  be  intitled  to 
half  pay,  must  have  continued  in  the  serv- 
ice until  the  signature  of  the  articles  was 
notified  to  the  governor  and  signified 
253  by  him  to  the  *officers.  (e)  did  the 
commonwealth  agree  with  the  officers 
that  they  should  not  be  intitled  to  half  pay, 
unless  they  woud  continue  in  service  until 
such  notification  and  signification?  do  the 
statutes  declare  so?  when  the  statutes  had 
enacted,  that  officers  who  continued  in 
service  until  the  end  of  the  war,  should 
receive  half  pay  during  life,  can  any  court, 
without  assuming  the   power  to  change  the 


(c)  No  man  will  pretend  that  the  proclamation 
by  the  firovemor  of  Vlrirlnia,  one  of  thirteen  confed- 
erated states,  conld  end  the  war  which  was  prose- 
caied  by  the  british  kinfir  against  all  those  states 
anlted :  and  if  the  war  ended  not  by  the  flrovem- 
ors  proclamation,  it  must  have  ended  by  the  provi- 
sional articles,  or  the  definitive  treaty.— Note  in 
edition  of  1T96. 

<d)  This  is  not  a  mere  arsrumentum  ad  homines,  but 
Is  conclusive  in  this  case  ;  the  supreme  court,  by  de- 
terminlnfiT  those  officers  to  be  intitled  who  did  not 
coatinne  in  the  service  until  the  definitive  treaty, 
bavlnfir  implicitly  decided  the  war  to  have  ended 
before.— Note  In  edition  of  1TB6. 

(e)  By  this  doctrine,  the  officer  who  was  unluckily 
discbarffed  a  few  weeks,  or  a  few  minutes,  before 
official  notification  of  the  peace  to  the  executive, 
instead  of  beinsr  gratified  by  enjoyment  of  those 
delectable  tbings.  the  promise  of  which  had 
tempted  him  to  enter  into  the  service  of  the  com- 
monwealth, and  encouraged  him  to  continue,  so 
long  as  they  would  permit  him  to  continue,  in  their 
aerrice,  with  the  thirst  and  appetite  of  Tantalus, 

Nee  bibit  inter  aquas,  nee  poma  natantia  carpit— 
Petronius  Arb.— Note  in  edition  of  1796. 


law,  determine,  that  the  officers  shall  not 
receive  half  pay,  although  they  shall  have 
served  until  the  end  of  the  war,  unless  they 
shall  moreover  have  continued  in  the  serv- 
ice until  a  notification  to  the  governor, 
that  the  war  was  ended :  and  this  too,  not- 
withstanding the  officers  continued  in  serv- 
ice until  they  were  discharged  by  the 
governor,  and  were  not  required  to  enter 
into  it  again?  and  hath  any  court  power  to 
change  the  law?  if  these  questions  be 
answered  negatively,  as  probably  they  will 
be,  the  principal  question,  namely,  whether 
officers,  who  continued  in  service  until  the 
provisional  articles  were  done,  and  after- 
wards until  they  were  discharged,  be 
intitled  to  half  pay,  must  be  answered 
affirmatively.        

B  BXWRRN 

RICHARD  WOODS,  plaintiff, 

AND 

PHILIP  MACRAE,  de/endent* 

March,  1704. 
New  Trial— MtoUken  In  Verdict. t— New  trial  granted 

for  mistake  in  the  verdict:  Jurors  examined  to 

prove  the  mistake. 

SOME  of  the  jurors  on  trial  of  the  issue 
in  an  action  at  common  law,  brought  by  the 
defendent  against  the  plaintiff,  appearing 
by  their  own  examinations,  (a)  taken  in 
this  cause,  to  have  believed  the  defendent 
intitled  to  one  half  of  a  lottery  ticket,  and 
upon  that  supposition  to  have  calculated  the 
damages  assessed  for  him,  although  that  he 
was  intitled  only  to  one  fourth,  if  to  any, 
part  of  the  ticket,  appeared  manifestly  from 
abundant  testimony;  the  court,  the  d  day  of 
march,  1794,  ordered  another  trial  of  the 
issue.  

*Bbtwkkn  254 

JOHN  SIMON  FARLEY   and  Eliza- 
beth Morson,  plaintiffs, 

AND 

THOMAS  LEE  SHIPPEN  and  Elizabeth 
Carter,  late  Elizabeth  Carter  Banister,  his 
wife,  Champe  Carter  and  Maria,  late  Maria 
Farley,  his  wife,  Mary  Byrd  Farley,  and 
Rebecca  Parke  Farley ;  which  two  last 
named  parties,  being  infants,  appear  by 
John  Dunbar    their  guardian,   de/endents, 

March,  1794. 
Joint  Tenancy t— Right  of  Sarvlvorship— Case  at  Bar.—* 

Before  our  revolution  two  brothers,  british  sub- 
jects, purchased  jointly  lands  in  Virginia  and  in 
N.  Carolina.  One.  who  had  acted  as  the  afirent  in 
said  purchases,  and  was  also  appointed  executor  of 
the  decedent,  became  entitled  to  the  lesral  riRht 
by  survivorship ;  but  he  repeatedly  declared  it 


♦On appeal,  the  decree  of  the  hi^h  court  of  chan- 
cery in  this  case  was  affirmed  by  the  court  of  ap- 
peals.   M'Rae  v.  Woods,  2  Wash.  80. 

tNew  Trial.— See  monographic  note  on  "New 
Trials." 

(a)  See  the  case  between  Ck>chran  and  Street, 
ante.— Note  in  edition  of  1795. 

tJolttt  Tenancy  —See  monographic  noU  on  **  Joint 
Tenants  and  Tenants  in  Common*'  appended  to  Am- 
bler V,  Wyld,  Wythe  286, 
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unconscientious  to  avail  himself  of  said  survlvor- 
8b ip  and  made  efforts  during  bis  life  to  confer 
bis  brother's  Interest  upon  said  brother's  heirs. 
So  that  It  was  plainly  known  to  be  his  Intention 
not  to  take  the  benefit  of  his  survivorship.  After 
his  death,  the  children  of  the  other  brother 
claimed  their  father's  Interest    Hbld  : 


1.  Same— Same— Same.— That  the  survivor  was  a 
trustee  for  the  plaintiffs,  who  were  entitled  to 
their  father's  rigrhtsand  interests  in  and  to  said 
lands  even  asralnst  survivor's  devisees. 

a.  Same— Same— Same— LeniTtli  of  Time.*— That  the 
defendents.  whose  title  was  not  acquired  by  pur- 
chase for  valuable  consideration  cannot  bar  th'e 
demand  of  the  plaintiffs  by  length  of  time:  and 
that  the  plaintiffs,  whose  risrht  accrued  before 
the  separation  of  the  United  States  from  Qreat 
Britain,  are  not  disabled  to  prosecute  this  suit 

3.  Same— Same— 5ame-JarUdiction.t— That  the  Court 
hath  jurisdiction,  the  defendents  belnsr  amea- 
able  to  its  process,  though  the  land  lies  in  another 
State. 

4.  Same— Same— Same— Proflta.— The    plaintiffs    are 


*  Aliens— Persona  Bom  Subjects  of  the  Same  Com* 
mon  Allegiance.- In  Read  v.  Read,  6  Call  190,  it  is 
said :  '*An  idea  has  sometimes  been  ursred,  that 
all  those  who  are  born  subjects  of  the  same  com- 
mon allesrlance.  can  never  be  considered  as  aliens 
in  relation  to  each  other.  See  Wythe* $  Rep.  case  of 
FarUy  v.  Farley.  I  admit  the  truth  of  this  position 
inevery  case  where  the  plaintiff  can  show  himself 
to  be  no  alien  to  the  sovereign  where  he  sues.  I 
deny  the  truth  of  it  in  every  other  case  ;  In  other 
words,  the  relation  which  existed  between  the  two 
individuals  is  wholly  and  immaterial  and  foreign 
enquiry.    I  bottom  this  position  upon  Calvin's  Case, 

7  Rep.  1.  Itself." 

tCfaancery  Jo  risdiction— Lands  In  Other  States.— The 
well  settled  general  rule  is,  that  the  court  of  one 
state  has  no  jurisdiction  to  make  a  decree  which 
will  directly  affect  either  the  leiral  or  equitable 
title  to  land  situated  in  another  state.  The  doc- 
trine is,  that  if  the  person  to  do  the  act  decreed  is 
within  the  Jurisdiction  of  the  court,  and  the  act 
may  be  done  without  the  exercise  of  any  authority 
operating  territorially  within  the  foreign  jurisdiction, 
the  court  may  act  in  personam,  and  obllere  the  party 
to  convey,  or  otherwise  comply  with  its  decree. 
But  it  is  not  competent  to  the  court  to  decree  touch- 
ing a  foreign  subject  when  the  act  to  be  done  can 
be  accomplished  and  perfected  only  by  an  authority 
operating  territorially.  Thus  a  conveyance  may  be 
decreed  of  landif  abroad,  if  the  defendant  is  within 
,the  jurisdiction  of  the  court  but  not  a  partition  of 
lands,  as  between  joint  tenants,  tenants  in  com- 
mon or  coparceners.  Polndexter  v.  Burwell,  82  Va. 
513.  citlnfiT  amonff  others,  the  principal  case.  To  the 
same  point  the  principal  case  was  also  cited  with 
approval  in  Guerrant  v.  Fowler.  1  H.  &  M.  5; 
Aldrldffe  v.  Giles,  3  H.  &  M.  142 ;  Humphreys  v. 
McClenachan,  1  Munf.   500 :  Dickinson  v.  Hoomes, 

8  Gratt  412.  416;  Wimerv.  Wlmer.  82  Va.  901.  6S. 
E.  Rep.  530 ;  foot-note  to  Barker  v.  Buckland,  28 
Gratt  81)0.  And  see  principal  case  cited  in  Davis  v. 
Morriss,  76Va.  32. 

In  Guerrant  v.  Fowler.  1  H.  &  M.  6.  the  court 
approvingr  the  principles  laid  down  in  Farley  v. 
iSkippen,  held  that  a  person  beinff  within  the 
commonwealth  may  be  decreed  to  cancel  a  deed, 
obtained  by  fraud,  for  lands  lylnff  in  another  state. 


entitled  to  rents  and  profits  ;  accounts  ordered 
accordingly. 

FRANCIS  FARLEY  and  Simon  Farley, 
brothers,  british  subjects  and  fathers  each 
of  several  children,  in  the  year  1755,  bought 
of  William  Bjrd  26000  acres  of  land,  called 
the  Saura  town,  or  the  land  of  Bden,  in 
Northcarolina,  for  1000  pounds  of  sterling 
money,  the  conveyance  was  to  Francis 
Farley  and  Simon  Farley  and  to  their 
heirs,  they  bought  also,  together  with  one 
Francis  Miller,  several  parcels  of  land,  in 
the  county  of  Norfolk  in  Virginia,  which 
were  conveyed  to  the  three  purchasers,  and 
to  their  heirs: 

Simon  Farley  paid  one  half  of  the  pur- 
chase-money for  the  land  in  Northcarolina, 
and  one  third  part  of  the  purchase  money  for 
the  land  in  Virginia,  slaves  belonging  to 
both  the  brothers  were  employed  in  culti- 
vating the  Northcarolina  land:  and  Francis 
Farley  debited  Simon  with  one  half  of 
certain  expenses  incurred  many  years  after 
the  death  of  the  later,  on    account  of  that 

estate. 
255  *The  whole  business  of  treatinir  for 
the  purchases,  taking  the  convey- 
ances, and  managing  the  estates,  was 
transacted  by  Francis  Farley,  who  was 
several  times  in  Virginia,  his  brother  re- 
siding in  Antigua. 

Simon  Farley  died  about  the  year  1756 
and,  by  his  testament,  whereof  he  appointed 
his  brother  Francis  one  of  the  executors, 
his  children,  the  plaintiffs,  to  whom  the 
said  Francis  was  appointed  testamentary 
guardian,  with  others,  clame  what  they 
now  demand,  which  is  one  half  of  the 
Northcarolina  land,  and  one  third  part  of 
the  Virginia  land. 

After  his  death,  Francis  Barley  boug'ht 
from  Francis  Miller  his  third  part  of  the 
land  in  Virginia. 

25  of  January,  1757,  Francis  Farley  wrote 
to  Francis  Miller  a  letter  in  these  words :  i 
pray  the  favor  of  you  to  send  me  by  the 
first  opportunity  a  copy  of  the  sale  or 
conveyance  to  my  brother  and  myself  of  the 
land  bought  from  col.  Byrd,  for,  as  my 
brother  is  dead,  i  am  as  survivor  intitled  by 
law  to  the  whole,  so  i  want  the  sale,  that  i 
may  have  a  conveyance  drawn  for  one  half 
to  my  brothers  children ;  for  god  forbid  i 
should  ever  take  such  an  advantage  as  his 
death  gives  me;  and,  for  this  reascn,  i  Tvant 
copies  of  those  other  lands  bought  bet^veen 
you,  him  and  myself  »  *  «  the  sooner 
you  send  me  these  papers  the  better,  and  the 
more  will  you  oblige  me ;  for  life  is  very 
uncertain,  and  i  want  to  get  this  business 
done  for  fear  of  ac9idents. 

In  another  letter,  dated  14  of  aug>ust, 
1758,  from  Francis  Farley  to  Francis  Mil- 
ler, are  these  words :  i  imagine  some  of  my 
last  letters  to  you  have  miscarried,  as  you 
take  no  notice  in  yours  to  me  of  some  things 
i  mentioned  to  you  particularly  the  sending 
me  copies  of  the  conveyance  made  by  col. 
Byrd  to  my  brother  and  myself  of  the  land 
we  bought  of  him  in  Carolina,  i  have 
mentioned    this    two   or   three   times,     and        | 
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must  begr  you  will  furnish  me  with  it,  by 
the  very  first  opportunity :  do  not  send  the 
original  deed,  but  copies  by  two  oppor- 
tunities, i  want  it  prodigiously  that  i  may 
settle  the  matter,  lest  any  accident  should 
happen  my  life ;  and  god  forbid  that  i  or 
mine  should  take  the  advantage  the  law 
gives,  by  my  surviving  my  poor  brother; 
and  i  find  you  are  of  the  same  honest  and 
honourable  way  of  thinking,  so  you  will  be 
80  kind  to  have  this  matter  settled  with 
you  by  a  proper  deed  as  to  your  survivor- 
ship, with  regard  to  the  lands  we  purchased 
in  partnership  in  Virginia,  charge  me  for 
all  the  expenses  that  may  attend  your  doing 
it,  and  sending  copies  of  the  deed  from  col. 
Byrd. 

In  a  letter  from  Francis  Farley  to  his 
son,  James  Parke  Farley,  dated  the  31  of 
march,  1772,  are  these  words:  i  believe 
Jack  Farley  will  soon  be  obliged  to 
256  go  with  the  regiment  to  ^Ireland,  &c. 
that  poor  family  will  i  fear  be  infalli- 
bly ruined,  and  obliged  to  sell  their  share 
of  the  land  of  Kden. 

In  a  letter  from  Francis  Farley  to  John 
Simon  Farley,  dated  11  of  June,  1777,  are 
these  words :  i  am  very  apprehensive,  that, 
if  the  americans  find  out  you  are  one  of  the 
kings  officers  they  will  confiscate  your  lands 
in  America,  in  that  case  you  will  have 
nothing  to  depend  upon  but  your  commis- 
sion, and  i  shall  lose  above  3000  pounds. 

In  a  latter  from  Francis  Farley  to  John 
Simon  Farley,  dated  13  of  July,  1778,  are 
these  words:  if  you  do  not  quit  the  army 
you  will  certainly  lose  your  property  in 
Korthamerica,  which  i  trust  is  worth  more 
than  a  colonels  commission,  and  a  regi- 
ment, or  two  or  three  regiments  ♦  *  * 
surely  you  cannot  have  the  least  doubt 
whether  it  will  be  best  to  preserve  valuable 
porperty,  in  such  a  country,  or  to  continue 
a  slave  in  the  army  of  a  very  declining 
almost  ruined  country  *  *  *  in  my  last 
i  said,  i  should  not  again  presume  to  advise 
you,  but,  in  a  very  short  time,  things  are 
so  vastly  altered,  i  cannot  help  attempting 
it  once  more,  i  then  thought  that  all  of  us 
who  had  property  in  Northamerica,  and 
were  absent  from  the  country,  would  for- 
feit it,  but  from  the  late  accounts  we  have, 
we  find  the  congress  acts  upon  more  liberal 
principles,  and  intend  to  give  time  to  all 
absentees  to  return  and  clame  their  prop- 
erty, even  those  that  deserted  them  in  the 
day  of  distress,  and  bore  arms  against 
them;  but,  if  they  do  not  return  in  a 
certain  limited  time,  their  property  is  to 
be  confiscated,  and  you  may  take  for 
granted,  they  will  have  no  partiality  to- 
wards an  officer  in  the  kings  service,  i 
therefore  hope  you  will  see  this  matter  in 
the  light  i  do,  and  think  it  better  to  part 
with  the  commission  you  now  have,  and 
come  over  to  be  ready  to  go  to  America  to 
clame  your  property,  soon  as  matters  are 
settled,  than  to  lose  considerable  property 
in  a  very  gfrowing  country.  *  *  *  p.  s. 
if  you  have  purchased  a  captains  commis- 
sion before  you  receive  this,  i  must  beg 
you  will  sell  it,  &c.  then  go  to   America  to 


clame  your  land,  if  you  should  not  like  to 
remain  in  that  country,  you  may  sell  the 
land,  and  live  in  a  country  you  like  better, 
you  cannot  afford  to  lose  that  land. 

The  writing  which,  after  the  death  of 
Francis  Farley,  was  proved  for  his  testa- 
ment, and  by  which  all  his  estate  in  North- 
carolina  and  Virginia  was  devised  (a)  to 
the  children  of  his  son,  James  Parke  Far- 
ley, the  female  defendents,  without 
257  *making  any  declaration  in  favor  of 
the  plaintifi^s,  was  lodged  in  the  hands 
of  Thomas  Warner,  attorney  general  of 
Antigua,  the  counsil  of  that  testator,  with 
a  paper,  on  which  were  written  by  his  di- 
rection the  following  words:  my  late 
brother  Simon  Farley,  was  half  concerned 
with  me  in  the  purchase  of  a  tract  of  land 
from  the  honourable  William  Byrd  esquire 
and  Elizabeth  his  wife,  and  known  by  the 
name  of  Saura  town,  or  the  land  of  Eden, 
in  the  province  or  state  of  North  Carolina, 
he  was  also  one  third  concern  with  mr. 
Francis  Miller  of  Virginia  merchant,  and 
myself,  in  the  purchase  of  the  following 
tracts  of  land,  viz. 

one  tract  purchased  from  Robert  Ives  and 
Keiza  vhis  wife,  one  tract  purchased  from 
Anne  Ludgall  widow,  John  Biggs  and 
Bathia  his  wife,  William  Dale  and  Mary 
his  wife,  and  Sarah  Lugdall  Spinster,  one 
tract  purchased  from  John  Ivy  and  Eliza- 
beth his  wife,  one  tract  purchased  from 
James  Tucker,  note  i  have  since  purchased 
Francis  Millers  title  to  his  one  third  part, 
so  that  i  now  possess  two  third  parts  of 
these  several  tracts  of  land. 

My  late  brother  is  no  how  concerned  with 
me  in  the  great  dismal  swamp,  or  any  other 
lands  that  i  have  in  Virginia  or  Northcaro- 
lina,  except  the  five  parcels  above  men- 
tioned, and  a  man  who  in  march,  1779,  had 
been  sent  for  the  said  testamentary  writing 
in  order  to  return  it  to  Francis  Farley,  was 
informed  by  the  counsil,  that  Francis  Far- 
ley had  wished  to  make  a  declaration  in 
his  will,  as  to  the  title  of  John  Simon  Far- 
ley to  the  said  lands  in  America,  which  the 
counsil,  as  he  informed  the  messenger,  de- 
clined to  do  from  reasons  of  policy,  and 
Francis  Farley,  when  the  testament  was 
brought,  to  him,  with  that  information, 
lamented  that  such  declaration  could  not  be 
made. 

To  the  bill  of  the  plaintiffs,  who  insisted 
that  Francis  Farley  held  in  trust  for  their 
benefit  the  proportions  of  the  lands  now 
clamed  by  them,  and  prayed  a  decree  for 
an  execution  of  the  trust,  and  for  the  rents 
and  profits,  the  defendents,  by  their  an- 
swer, relying  upon  their  legal  title  by  sur- 
vivorship, and  not  admitting  the  existence 
of  the  trust,  alleged  the  plaintiffs  to  be 
aliens,  disabled  to  hold  lands  of  inheritance, 
in  any  of  the   united  american   states,  and 


(a)  Francis  Farley,  who  appeareth  to  bave  ex- 
pected that  the  property  in  America  of  brltish 
subjects  would  be  confiscated,  probably  hoped  to 
prevent  the  loss  of  these  lands  by  devising"  them  to 
his  firrandchildren,  who  were  american  citizens. 
praetermlttlnGT  his  brothers  children,  because  a  de- 
vise to  them  mlirht  be  vain.— Note  in  edition  of  1795. 
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consequently  to  maintain  any  action  for 
recovery  thereof;  and,  aa  to  the  land  in 
Northcarolina,  excepted  to  the  jurisdiction 
of  this  court,  and  objected,  that  the  action 
of  the  plaintiffs  was  barred  by  the  statute 
for  limitation  of  actions,  in  that  country. 
The  cause  was  argued  the  18  day  of 
march,  1794. 

258  *BY  THE  COURT. 

I.  The  first  question  is,  whether  Fran- 
cis Farley  was  a  trustee  for  his  brother's 
children,  the  plaintiffs,  as  to  one  moiety 
of  the  Northcarolina,  and  as  to  one  third 
part  of  the  Virginia,  lands?  for,  if  he  were  a 
trustee,  the  defendents,  volunteer  clamants 
under  him,  are  in  the  same  predicament 
undoubtedly. 

In  the  case    between   Fisher  and   Wigg, 

Peere   Williams,  b.  1.  p.  21.   reports    Chief 

Justice    Holt  to   have  said,    jointenancy   is 

favored    in    law;  (b)    because   as  the 

259  law  does  not  love  fractions  of  ^estates ; 
so  neither  does  it  encourage  divisions 

of  tenures,    or  multiplication   of  services, 
now  as  long  as  the   jointenancy  continues, 


(b)  That  common  law  courts  are  disposed  to 
fayour  Jointenancy.  and  the  consequent  rjffht  of 
survivorship  appeareth  by  numerous  examples,  and 
by  none  more  sifirnaly  than  the  following : 

Lyttleton,  in  the  298  sect,  of  his  tenures,  salth.  if 
lands  be  firiven  to  two,  to  have  and  to  hold,  s.  the 
one  moiety  to  the  one,  and  to  his  heirs,  and  the 
other  moiety  to  the  other,  and  to  his  heirs,  they  are 
tenents  in  common,  and  this  hath  never  been 
denied  to  be  law,  even  where  the  grift  was  by  deeti. 

But  if  the  lands  be  given  by  deed  to  two,  to  be 
eqaaly  divided  between  them,  and  their  respective 
heirs,  the  law  hath  been  declared  by  many  adjudi- 
cations to  be,  that  the  donees  are  Jointenents,  and 
not  tenents  In  common,  the  reason  of  the  case  in 
LytUeton  is  said  by  Coke,  1,  InsL  p.  190.  b.  to  be,  be- 
cause, they  have  several  freeholds,  and  an  occupa- 
tion pro  indlviso;  and  by  Holt.  1  P.  Will.  p.  18. 
because  the  deed  operates  as  several  conveyances, 
and  not  as  one.  for  two  liveries  must  be  made,  there 
beinff  several  freeholders,  and  livery  to  one.  secun- 
dum formam  chartae,  not  enuring  to  the  other:  and 
that  case  is  not  like  to  ours,  (Fisher  v.  WifiTfir)  in  re- 
gard there  is  an  actual  division  and  distribution  of 
the  land:  whereas  the  words  equaly  to  be  divided, 
do  not  assign  several  parts. 

Yet  a  man  not  conversant  with  law  books,  nor  an 
admirer  of  law  jarsron.  would  be  puzzled  to  discern 
a  solid  difference  between  the  two  cases,  and  would 
incline  to  think,  with  the  chancellor,  2  chan.  ca-  66. 
the  law  was  so,  because  the  judges  would  have  it  so. 
he  would  not  haesitate  to  affirm  the  donors  inten- 
tion to  have  been  the  same  in  both  cases,  because 
the  words,  i  give  lands  to  A  and  B  to  be  holden,  one 
moiety  by  A  and  his  heirs,  and  the  other  moiety  by 
B  and  his  heirs,  and  the  words,  i  give  lands  to  A 
and  B.  to  be  equally  divided  between  them  and  their 
respective  heirs,  are  convertible  terms:  for,  if 
one  moiety  were  holden  by  A  and  his  heirs, 
and  the  other  moiety  ^were  holden  by  B  and 
his  heirs,  the  lands  would  be  equaly  divided 
between  A  and  B  and  their  respective  heirs: 
and,  vice  versa,  if  the  lands  were  equaly  divided 
between  A  for  himself  and  his  heirs,  and  B  for  him- 
self and  his  heirs,  or  between  A  and  B  and  their 
respective  heirs,  they  would  be  holden.  one  moiety 
by  A  and  his  heirs,  and  the  other  moiety  by  B  and 
his  heirs,  he  would  be  unable  to  discover  why,  in 
the  one  case  as  well  as  in  the  other,  the  donees 
might  not.  according  to  Coke,  have  several  free- 
holds and  an  occupation  pro  indlviso,  and  why  the 
deed  might  not.  accordiuflr  to  Holt,  operate,  as  sev- 
eral conveyances,  and  not  as  one;  and  why  their 
might  not  have  been  two  liveries;  nor  would  he  be 
able  to  reconcile  the  words  of  those  two  judges,  of 
whom,  commenting  on  Lyttletons  text,  one  says  the 
donees  have  an  occupation  pro  indlviso,  that  is.  an 
undivided  occupation,  or  no  division  or  distribution 
of  the  land  beiufir  made,  and  the  other  says,  there  is 
an  actual  division  and  distribution  of  the  land.— 
Note  in  edition  of  1795. 


there  is  a  joint  tenure,  but  when  the  tenacy 
becomes  in  common,  then  the  tenures  and 
services  are  served.  *  *  *  this  is  the  true 
and  only  reason  why  joint  estates  are  fa- 
voured in  law;  at  least,  i  can  invent  no 
other. 

The  court  of  equity,  instead  of  favouring- 
the  right  of  survivorship,  hath,  on  the  con- 
trary, opposed  it,  wherever  it  could  be  op- 
posed, without  usurping  *  unwarrantable 
powers. 

The  only  case,  in  which  the  right  of  sur- 
vivorship doth  not  seem  rigid,  groundless, 
and  unjust,  is  that  wherein  the  tenants- 
deli  berately  agree  to  take  their  chances 
for  it. 

Where  the  tenents  become  interested 
gratuitously,  e.  g.  by  devise,  to  deprive  the 
family  of  the  tenent  who  died  first,  seema 
unjust,  and  more  so,  if  he  had  improved 
the  land,  by  bestowing  labour  and  expense 
upon  it.  in  such  a  case  however  their  sup- 
plication to  the  court  of  equity  for  relief 
would  be  vain,  perhaps,  because  that  court 
can  no  more  decree  directly  against  the 
right  of  survivorship,  the  existence  of 
which  is  recognized  by  law,  than,  it  can 
alter  the  law,  in  any  other  instance. 

If  two  men,  whose  object  is  not  of  a  mer- 
cantile nature,  for  there  is  no  right  by  sur- 
vivorship, advance  equal  portions  of  the 
mone]^  for  lands  purchased  by  them,  and 
conveyed  by  words,  which  in  construction 
of  law,  would  transfer  a  joint  interest, 
whether  the  court  of  equity,  simply  for  the 
reason  that  the  purchase  money  was  equaly 
advanced,  ought  to  declare  the  survivor  a 
trustee  for  the  representatives  of  his  de- 
ceased companion?  is  a  question  upon 
which  an  opinion  will  not  now  be  delivered, 
because  it  is  unecessary.     for 

In  addition  to  payment  by  Simon  Farley 
of  his  proportions  of  the  purchase  money, 
in  the  principal  case,  several  circumstances, 
thought  abundantly  sufficient  to  constitute 
Francis  Farley  a  trustee  for  his  brother, 
as  to  the  lands  now  clamed,  occur. 

1.  The  brothers  did  not  intend  that  either 
of  them    should    acquire   by  survivorship  a 
right    to    the     whole   estates    purchased. — 
Simon    probably   did  not  know  that  such  a 
right    could    exist,    and   certainly  did    not 
expect   it  would    be    clamed    in   the    event 
which  happened.     This  is    manifest  by  his. 
testament,    which,   devising    those  estates, 
and   appointing  Francis   an   executor,  sup- 
posed the  validity  of  the  one,  notwithstand- 
ing survivance    of  the  other,     if  Simon  €lid 
not    know    that    the  right    by   survivorship 
could  exist,  or  did    not  expect    it    would  l^e 
clamed  in  the  event  which  happened,  hence 
is  concludeth  that  he  never  intended  to  pur- 
chase these  estates  in  such  a  manner  that  a 
right  to   the    whole   of  them  should  accrue 
to  the  sur\'ivor.     that  Francis  did  not 
260      ^intend     originaly    to    purchase     the 
estates   in    that   manner     is    proven, 
1,  by  his  abjuration  of  the  right  by  survivor- 
ship,   which    he    thought    iniquitous,      but 
which  could  not  be  iniquitous  if  it  had  been 
in  contemplation  of  the  parties  at  the  times 
of    the    purchases;  and    2,    by     his      pur- 
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chase  after  his  brothers  death,  from 
Francis  Miller  of  one  third  part,  in- 
stead of  one  half,  of  the  lands  in 
Norfolk,  and  a  court  of  equity  may  set 
aside  or  reform  a  conveyance  not  agreeing 
with  the  intention  of  parties;  for  the  con- 
veyance written,  nor  for  its  own  sake 
but,  for  exhibiting  and  fulliilling  that  in- 
tention, ought  to  be  a  true  image  of  its 
archetype,  if  it  be  not  so,  the  court  of 
equity,  decreeing  a  party,  holding  a  legal 
property  by  the  terms  of  such  a  convey- 
ance, tu  restore  so  much  of  it  as  he  ought 
not  to  retain,  to  him,  who  would  have  been 
the  legal  owner,  if  the  conveyance  had 
faithfully  exhibited  the  intention,  is  exer- 
cising one  of  the  functions  universaly  con- 
ceded to  be  proper  to  that  tribunal. 

2.  Accomplishment  of  an  act  by  Francis 
Farley,  after  the  legal  title  by  survivor- 
ship accrued,  for  preventing  assertion  of 
that  title  by  his  representatives,  was  hin- 
dered by  failure  of  counsil  to  observe  in- 
structions sent  to  him  for  that  purpose.— 
and  when  the  progress  of  an  act,  which  is 
admitted  by  all  to  be  just,  and  which  the 
party,  confessing  himself  in  honour  bound 
to  perform,  had  begun  to  perform,  hath 
been  interrupted,  without  any  default  of 
him  whose  benefit  was  the  object,  a  decree, 
putting  matters  in  the  same  state  wherein 
they  would  have  been,  if  the  act  had  been 
accomplished,  is  dictated  by  the  spirit  of 
equity,  and  believed  to  be  not  inconsistent 
with  the  practice  of  this  court. 

The  common  lule  in  a  court  of  equity  is, 
where  an  agreement  made  upon  good  con- 
sideration is  not  performed,  the  party  in- 
terested shall  have  the  benefit  to  which 
performance  would  have  iutitled  him. 
Strange's  rep.  456.  The  spirit  which  sug- 
gested this  rule  cannot  disapprove  the  fol- 
lowing rule:  where  the  completion  of  an 
act,  which  one  in  obedience  to  the  precepts 
of  conscience  had  earnestly  begun  to  per- 
form, was  prevented  against  his  will,  the 
party  interested  shall  have  like  benefit  as 
if  the  act  had  been  completely  performed, 
the  instructions  to  counsil  by  Francis  Far- 
ley; which  was  the  begining  of  an  act  in- 
tended to  secure  to  his  brothers  family  an 
estate  to  which  he  knew  them  to  be  justly 
intitled,  was  undoubtedly  equivalent  to  an 
agreement  to  that  purpose ;  and  his  motive 
to  it,  namely,  that  he  might  be  eased  of 
that  compunction,  which  one  conscious 
of  withholding  dishonestly  the  property  of 
another  feels,  is  affirmed  with  equal  confi- 
dence to  be  a  good  consideration. 
261  *Where  a  legal  title,  for  recovering 
which  a  legal  remedy  had  been  prose- 
cuted, is  rendered  an  abortion  by  some 
event  posterior  to  institution  of  the  de 
mand,  the  court  of  equity  may  supply  that 
remedy  which  the  law  had  not  provided,  e.  g 
a  writ  de  parti tione  facienda  between  two 
jointenents  will  abate  by  death  of  either 
party  before  the  first  judgement  awarded, 
although  not  afterwards,  see  Bacon's  abr. 
tit.  coparceners  (D)  where  is  quoted 
Dalison  59.  in  such  a  case,  on  application 
by  the  heir  or  devisee  of   the  defendent,    if 


by  his  death  the  writ  abated,  the  court  of 
equity,  as  is  believed,  would  be  justified  in 
decreeing  a  partition,  because  it  would  be 
the  consummation  of  an  act  begun  by  the 
plaintiff  himself,  if  the  plaintiS:'  were  the 
party  by  whose  death  the  writ  abated  that 
on  behalf  of  his  heir  or  devisee  the  court 
would  make  a  like  decree  is  as  little 
doubted,  not  only  because  the  remedies  of 
the  parties  ought  to  be  reciprocal,  and  con- 
sequently if  the  plaintiffs  surviving  would 
have  been  compeled  to  make  partition,  the 
defendent  in  the  contrary  event  ought  to  be 
likewise  compellable,  but  because  an  as- 
signable right  ought  not  to  be  destroyed  by 
an  event,  which  the  owner  could  not  pre- 
vent, that  is,  his  own  death  in  the  life  time 
of  another  man,  an  event  against  the  con- 
sequence from  which  he  was  actually  en- 
deavouring to  guard,  and  in  relieving 
against  which  the  court  of  equity  would 
exercise  one  of  the  powers  acknowledged, 
as  is  conceived  to  belong  to  it 

Where  a  man,  intending  to  settle  an  es- 
tate, over  which  he  hath  a  power,  so  that 
it  may  be  subject  to  testamentary  disposi- 
tion, or,  in  default  of  that,  to  hereditary 
succession,  neglects  a  form  which  the  law 
requires  to  perfect  the  settlement,  but  of 
which  the  absence  or  presence  could  not  in- 
fluence the  intention,  the  party  interested 
shall  have  the  benefit  to  which  observance 
of  the  form  would  intitle  him.  e.  g.  a  writ- 
ing signed  and  sealed  by  one  jointenent, 
declaring  the  intention  thereof  to  be  to 
sever  the  jointure,  and  purporting  to  be  a 
conveyance  of  his  moiety  of  the  land  in 
trust  for  those  to  whom  he  should  devise  it, 
or  for  his  heirs,  if  he  should  not  devise  it, 
omits  the  name  of  the  trustee,  or  appoints 
a  trustee  who  had  died  before,  in  such  a 
case  a  court  of  equity,  dispensing  with  the 
trustees  intervention,  who,  if  he  had  ex- 
isted, could  not  have  done  more  in  the  busi- 
ness than  his  portrait  or  his  statue,  would 
decree  the  partition,  consummating  the 
parties  intention ;  because  that  court,  if 
power  and  will,  alone  essential  naturaly  to 
translation  of  property,  concur,  will  aid  the 
act  designed  for  a  memorial  of  the  transla- 
tion, supplying  defects  in  the  form,  in 
which  office  the  court  fullfiUs  the  purpose 
of  instituting  forms,  which  was  that  they 
might  be  subservient  to  the  intentions  of 
the  parties,  not  that  the  want  of  forms 
should  defeat  those  their  intentions. 
262  *3.   Francis  Farley    was    the    agent 

for  his  brother  in  purchasing  the 
lands,  and,  when  two  or  more  men  em- 
ployed another  to  purchase  lands  for  them, 
the  presumption  being  that  a  wager  upon 
longevity  was  not  in  contemplation  of  the 
purchasers,  the  court  of  equity  may  with 
propriety  decree  the  survivor,  in  case  a 
joint  estate  be  conveyed,  to  be  a  trustee  of 
so  much  as  excedes  his  just  proportion,  un- 
less instructions  to  the  agent  shew  the  in- 
tention of  his  constituents  to  have  been  to 
take  their  chances  for  survivorship ;  because 
such  a  conveyance  being  an  unauthorized 
act  binds  not  in  equity  the  rights  of  the 
constituents,     now    in    this   case    not  only 
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instructions  to  take  a  conveyance  of  a  joint 
estate  are  not  produced,  but,  that  the  par- 
ties did  not  design  or  desire  such  a  convey- 
ance to  be  taken  seems  manifest. 

4.  Francis  Farley,  in  176S,  and  the  year 
following,  debited  Simon  with  proportions 
of  money  paid  on  account  of  the  lands,  and 
particularly  for  quit  rents  of  those  in  North- 
carolina,  with  which  the  representatives  of 
Simon  could  not  have  been  justly  charge- 
able, if  his  surviving  brother  remained  sole 
proprietor  of  the  lands.  This  therefore  is 
an  implicit  acknowledgement  of  the  right 
of  those  representatives.  Francis  doth  not 
indeed  appear  to  have  rendered  an  account 
of  profits,  for  which  one  of  his  letters  con- 
tains the  reason,  that  is,  the  lands  had  not 
yielded  profits. 

5.  Francis  Farley  explicitly,  repeatedly, 
and  uniformly  acknowledge  the  right  of 
his  brothers  representatives  to  the  lands 
now  clamed  by  them,  and  that  acknowl- 
edgement includeth  an  admission  of  every 
thing  essential  to  the  perfection  of  that 
right,  and  consequently  an  admission  of  a 
trust  in  him  who  held  the  legal  title. 

6.  The  instructions  written  by  direction 
of  Francis  Farley,  and  sent  by  him  to  his 
counsil,  were  professedly  designed  to  pre- 
serve to  his  brother's  representatives  the 
right  which  they  are  endeavoring  to  as- 
sert, these  instructions,  slighted  and  dis- 
obeyed, contrary  to  the  anxious  desire  of 
their  author,  ought  in  equity  to  be  deemed 
a  declaration  of  trust  by  him  for  the  benefit 
of  those  representatives. 

II.  The  next  question  is  whether  the 
plaintiffs,  who,  being  natural  born  sub- 
jects of  Great-britain  at  the  time  of  the 
american  separation,  did  not  afterwards 
become  citizens  of  the  united  states,  are 
aliens  to  those  states,  and  consequently  dis- 
abled to  prosecute  any  action  to  recover, 
because  disabled  to  hold,  lands  of  inher- 
itance, in  the  said  states? 

The  statute  of  may  session,  1779,  c.  14 
sect.  I  in  the  preamble  recites,  that  by  the 
separation  of  the  united  american 
263  ^states,  which  had  been  part  of  the 
british  empire,  the  inhabitants  of 
the  other  parts  of  that  empire  became 
aliens  and  enemies  to  the  said  states,  and 
as  such  incapable  of  holding  property  real 
or  personal  acquired  therein,  and  so  much 
of  the  property  as  was  within  this  common- 
wealth became  by  the  laws  vested  in  the 
commonwealth. 

The  laws,  to  which  the  legislature  refers, 
must  be  the  common  law,  as  is  supposed, 
because  no  other  law  then  existing  is  recol- 
lected by  which  aliens  are  incapable  of 
holding  property  of  any  kind,  in  the  country 
to  the  sovereign  whereof  they  are  not  sub- 
jects. By  the  common  law,  if  we  allow  it 
to  be  contained  in  those  archives  which 
alone  have  hitherto  been  consulted  in  order 
to  discover  it,  a  natural  born  subject  of 
Great-britain  cannot  by  any  mean  become  an 
alien  to  those  who,  at  the  time  of  his  birth, 
were  his  fellow  subjects,  this  appears  by 
7.  Co.  Calvina  case  passim,  on  which 
case,  one    observation    by    the    reporter  is, 


that  such  a  concurrence  of  judgements  reso- 
lutions and  rules  there  be  in  our  books  in 
all  ages  concerning  this  case,  as  if  they 
had  been  prepared  for  the  deciding  of  the 
question  of  this  point;  and  that  (which 
never  fell  out  in  any  doubtful  case)  no  one 
opinion  in  all  our  books  is  against  this 
judgement,  which  observation,  unless  it 
can  be  contradicted,  ought  to  make  prose- 
lytes to  the  doctrine  asserted  in  that  case 
those  who  where  before  fautors  of  the  con- 
trary doctrine  stated  in  that  statute  of  1779. 
c.  14.  Francis  Bacon,  in  his  argument  of 
the  same  case,  goes  so  far  as  to  say,  if  a  man 
look  narrowly  into  the  law  in  this  point,  he 
shall  find  a  consequence  that  may  seem  at 
the  first  strange,  but  yet  cannot  be  well 
avoided;  which  is,  that  if  divers  families 
of  englishmen  and  woman  plant  themselves 
at  Middleborough,  or  at  Roan,  or  at  Lisbon, 
and  have  issue,  and  their  descendents  do 
intermarry  among  themselves,  without  any 
intermixture  of  foreign  blood,  such  descend- 
ents are  naturalized  to  all  generations;  for 
every  generation  is  still  of  liege  parents, 
and  therefore  naturalized ;  so  as  you  may 
hav3  whole  tribes  and  lineages  of  english 
in  foreign  countries,  and  to  the  words 
quoted  by  Coke  in  Calvin s  case  fo.  27  b. 
from  Bracton,  the  last  mentioned  author 
subjoins.  *et  ita  tamen  fi  contingat  guerram 
mover!  inter  reges,  remaneat  personalitur 
quilibet  eorum  cum  eo  cui  fecerit  ligeantiam, 
et  faciat  fervicium  debitum  ei  cum  quo  non 
steterit  impersona.     fol.  427.  b. 

The  inconveniences  from  permitting  the 
permanent  property  in  any  country  to  be 
holden  by  those  who,  although  they  be  not 
in  a  legal  sense  aliens,  may  be,  and  actually 
were  in  this  case  enemies,  in  the  popular 
sense,  must  not  be  remedied  by  judges  who 
have  not  power  to  judge  according  to 
264  that  which  *they  think  to  be  fit,  but 
that  which  out  of  the  laws  they  know 
to  be  right,  and  consonant  to  law,  7  Co.  fol. 
27.  a.  judges  must  judge  according  as  the 
law  is,  hot  as  it  ought  to  be.     Vaugh  285. 

When,  out  of  empires  violently  dismem- 
bered (which  was  the  case  between  America 
and  Great-Britain)  separate,  and  independ- 
ent nations  are  formed,  such  of  the  evils, 
which  must  happen,  both  during  the  con- 
flict, and  after  it,  as  can  be  cured,  may  be 
cured  by  treaties  between  the  nations, 
when  tranquility  is  restored,  more  humanely 
than  by  fulminating  the  panoply  of  escheats, 
forfeitures,  confiscations  involving  in  dis- 
tress and  ruin  many  people  on  both  sides 
innocent,  otherwise  than  by  fiction,  of  those 
injuries  which  caused  the  separation,  (c) 
If  the  common  law  be  as  it  hath  been 
stated,  the  recital  in  the  statute  of  1779, 
which  was  consequently  untrue,  did  not 
change  the  law ;  for  a  recital,  even  in  a 
legislative  act,  hath  not  a  plastic  energy — 
a    declaration  that   a    thing   ia»    which    is 


(c)  May  we  not  hope  the  period  not  to  be  far  dis- 
tant, when  the  refinim  ultima  ratio  will  give  place 
to  modes  of  disceptation.  rational,  just,  humane, 
for  termlnatinfiT  national  differences,  of  every  kind? 
what  nation  by  their  example,  fitter  than  ameri- 
cans,  to  recommend  those  modes.— Note  in  edition 
of  17»6. 
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not,  will  not  make  the  thing  to  be.  if 
this  statute  had  recited  that  by  a  former 
statute,  which  did  not  exist,  the  people 
of  other  parts  of  the  british  empire,  born 
before  the  separation,  were  aliens  to 
the  united  american  states,  and  disabled 
to  hold  property  within  them,  such  a 
recital  would  not  have  been  a  legislative 
act,  nor  had  the  force  of  a  law.  and  if 
such  a  recital  could  have  altered  the  com- 
mon law  in  this  commonwealth,  it  would 
have  been  ineffectual  as  to  the  lands  clamed 
by  the  plaintiffs  in  Northcarolina. 

Of  the  remaining  questions,  which  affect 
the  lands  in  Northcarolina  only,  the  third  is 

III.  Whether  the  plaintiffs,  who  did  not 
commence  this  suit  within  the  time  pre- 
scribed by  the  statute  for  limitation  of 
actions  in  that  state  are  barred? 

To,which  the  answer  is,  the  statute  is 
not  pleadable  by  the  defendents,  who  are 
trustees,  because  in  equity  their  possession 
is  the  possession  of  the  plaintiffs. 

By  the  common  law  possession  is  homolo- 
gous with  the  right  of  the  possessor,  of 
two  men  abiding  in  the  same  house,  if  one 
only  have  right  to  the  possession  the  law 
shall  adjudge  him  only  in  possession. 
Lyttleton' 8  tenures,  sect,  701,  et  vice  versa 
of  two  parceners,  jointenents,  or  tenents  in 
common  of  the  same  house,  if  one  only 
abid/s  in  the  house,  the  law  will  adjudge 
both  in  possession.  See  1  Salk.  285. 
265  so  that  a  possession,  actualy  ^social, 
is  legaly  private,  if  the  right  be  pri- 
vate; and  a  possession,  actualy  private,  is 
legaly  social,  if  the  right  be  social. 

By  parity  of  reason,  the  possession  of 
the  defendents,  who  were  trustees  for  the 
plaintiffs,  as  to  their  proportion,  and  in 
equity  tenents  in  common  with  them,  that 
is,  holding  one  moiety  to  their  own  use, 
and  holding  the  other  moiety  to  the  use  of 
the  plaintiffs,  was  in  equity  the  possession 
of  those  plaintiffs  pro  tanto. 

IV.  The  fourth  question  is,  whether  a 
court  of  equity  in  this  commonwealth  can 
decree  the  defendents,  who  are  within  its 
jurisdiction,  to  convey  to  the  plaintiffs 
lands  which  are  without  its  jurisdiction? 

The  power  of  that  court  being  exercisea- 
ble  (d)  generaly  over  persons  they  must  be 
subject  to  the  jurisdiction  of  the  court ;  and 
moreover  the  acts,  which  they  may  be 
decreed  to  perform,  must  be  such  as,  if 
performed  within  the  limits  of  that  juris- 
diction, will  be  effectual. 

That  the  defendents  are  subject  to  the 
jurisdiction  of  the  court,  and  amesnable,  to 
its  process  hath  not  been  denied ;  and  that 
a  charter  of  feoffment  containing  a  power  of 
attorney  to  deliver  seisin,  a  deed  of  bargain 
and  sale,  deeds  of  lease  and  release,  or  a 
covenant  to  stand  seised,  executed  in  Vir- 
ginia, would  convey  the  inheritance  of 
lands  in  Northcarolina  as  effectualy  as  the 
like  acts  executed  in    that   state  would  con- 


vey such  an  inheritance,  hath  not  been 
denied,  and  is  presumed,  until  some  law 
there  to  the  contrary  be  shewn,  because  the 
place  where  a  writing  is  signed  sealed  and 
delivered,  in  the  nature  of  the  thing,  is 
unimportant. 

If  an  act  performed  by  a  partj'  in  Vir- 
ginia, who  ought  to  perform  it,  will  be 
effectual  to  convey  land  in  Northcarolina, 
why  may  not  a  court  of  equity  in  Virginia 
decree  that  party,  regularly  brought  before 
that  tribunal,  to  perform  the  act? 

Some  of  the  defendents  counsil  supposed 
that  such  a  decree  would  be  deemed  by  our 
brethren  of  Northcarolina  an  invasion  of 
their  sovereignty,  to  this  shall  be  allowed 
the  force  of  a  good  objection,  if  those  who 
urged  it  will  prove  that  the  sovereignty  of 
that  state  would  be  violated  by  the  Virginia 
court  of  equity  decreeing  a  party,  within  its 
jurisdiction,  to  perform  an  act  there,  which 
act  voluntarily  performed,  any  where,  would 
not  be  such  a  violation. 

The  defendents  counsil  objected 
266  also,  that  the  court  cannot,  *in  exe- 
cution of  its  decree,  award  a  writ  of 
sequestration  against  the  lands  in  North- 
carolina, because  its  precepts  are  not  au- 
thorative  there,  but  this,  which  is  admitted 
to  be  true,  doth  not  prove  that  the  court 
cannot  make  the  decree,  because,  although 
it  can  not  award  such  a  writ  of  sequestra- 
tion, it  hath  power  confessedly  to  award 
an  attachment  for  contempt  in  refusing  to 
perform  the  decree,  this  remedy  may  fail 
indeed  by  removal  of  the  defendents  out  of 
the  courts  jurisdiction,  yet  such  a  removal, 
after  the  party  had  been  cited,  is  not  an 
exception  which  can  be  interposed  to  pre- 
vent a  decree,  a  court  of  common  law  may 
enter  up  a  judgement  against  him,  who,  by 
removal  of  his  goods  and  chatels  with  him- 
self, after  having  pleaded  to  the  declaration, 
or  after  having  been  arrested,  rendereth 
vain  a  capias  ad  satisfaciendum  or  a  fieri 
facias,   (e) 

From  a  doctrine  contrary  to  that  now 
stated  and  believed  to  be  correct  may  result 
both  inconvenience  and  a  failure  of  justice. 

1.  A  man  agrees  to  sell  to  another, 
or  holds  in  trust  for  another,  lands  in 
Georgia,  Kentuckey,  or  one  of  the  new 
states  northwest  of  the  Ohio,  but  he  cannot 
be  decreed  to  execute  the  agreement,  or  to 
f  ulliill  the  trust  by  any  tribunal  but  that  in 
one  of  those  countries,  several  hundred 
miles  distant  from  the  country  e.  g.  North- 


(d)  AcU  of  ff^neral  assembly  have  firiven  power  to 
the  court  of  equity  to  condemn  the  property  in  this 
commonwealth,  of  those  who  do  not  reside  there. 
and  are  not  reffularly  amesnable  to  the  process  of 
that  tribunal,  to  satisfaction  of  demands  airainst 
tbem-Note  In  edition  of  1796. 


(e)  By  the  first  section  of  the  IV  article  of  the 
constitution  for  the  united  states  of  America  full 
faith  and  credit  Rhall  be  ffiven  in  each  state  to  the 
public  acts,  records  and  judicial  procedlnsrs  of  every 
other  state,  and  the  subsequent  words,  and  the 
congrress  may  by  freneral  laws  prescribe  the  manner 
in  which  such  acts,  records  and  procedinffs.  shall 
be  proved,  and  the  effect  thereof,  seem  to  shew  that 
provision  for  such  cases  as  these,  amongr  others, 
was  intended  to  be  made,  until  such  provision  shall 
be  made,  perhaps  the  decree,  Judsrement  or  sentence 
of  any  state  court  may  be  eluded  by  retirement  of 
the  party  into  another  state,  yet  a  bond  or  other 
contract  is  oblifiratory  every  where,  the  sentence 
of  arbitrators  is  supposed  to  be  binding  every 
where,  why  should  not  the  sentence  of  a  Judffe 
bind  the  party  every  where  else  as  much  as  It 
would  have  bound  him  where  it  was  pronounced  r 
—Note  in  edition  of  1796. 
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Carolina,  in  which  both  parties,  and  the 
witnesses  to  prove  matters  of  fact  contro- 
verted between  them,  reside,  like  and 
greater  inconveniences  may  happen  in  num- 
berless other  cases,  whereas  a  case  can 
rarely  if  ever  occur,  the  discussion  of  which 
can  be  so  convenient  to  the  defendent  in  any 
other  as  in  his  own  country. 

2.  An  agent  employed  to  purchase  land 
for  people  intending  to  migrate  to  amer- 
ica,  or  for  others,  having  laid  out  the 
money  deposited  for  that  purpose  with  him 
by  them,  and  having  taken  conveyances  to 
himself  or  to  a  friend  for  his  use,  refuseth 
not  only  to  make  titles  to  his  constituents, 
but  also  to  discover  the  lands  purchased, 
they  meet  with  him  in  one  of  the  states, 
and  in  the  court  of  equity  there  file  a 
267  bill  against  him,  praying  a  *discovery 
and  a  decree  for  conveyances,  he  ex- 
cepts to  the  jurisdiction  of  the  court  as  to 
any  lands  not  lying  within  that  state,  and 
denieth  by  answer  that  any  lands  within 
that  state  were  purchased  by  him  for  the 
plaintiffs,  which  was  true,  the  biU  in  such 
a  case,  according  to  the  doctrine  of  the  de- 
fendents  counsil  in  the  principal  case, 
must  be  dismissed,  and  this  must  be  the 
fate  of  every  other  bill,  until  he  shall  have 
the  good  fortune  to  find  out  in  what  state 
the  lands  purchased  are :  and  if  they  be  in 
several  states,  a  bill  must  be  filed  in  every 
one.  if  to  this  be  said,  that  the  court  may 
compel  the  discovery,  although  it  may  pro- 
cede  no  further,  the  answer  is,  that  this  is 
directly  the  reverse  of  the  rule  in  the  court 
of  equity,  namely,  that  the  court  when  it 
can  compel  the  discovery,  will  compleat  the 
remedy,  without  amanding  the  party  else- 
where for  that  purpose,  and  decree  to  be 
done  what  ought  to  be  done  in  consequence 
of  the  discovery. 

Therefore  the  court  is  of  opinion,  that 
Francis  Farley  the  grand  father  of  the  fe- 
male defendents,  after  the  death  of  his 
brother  Simon  Farley,  was  a  trustee  for  the 
plaintiffs,  the  children,  devisees,  and  lega- 
tees of  the  decedent,  as  to  one  moiety  of 
the  lands  in  Northcarolina,  brought  by  the 
brothers  from  William  Byrd,  and  as  to  one 
third  part  of  the  lands  in  the  county  of 
Norfolk,  in  this  commonwealth  of  Virginia, 
bought  by  them  and  Francis  Miller  from 
Robert  Ives  and  Keziah  his  wife,  from 
Anne  L/udgal  widow,  John  Biggs  and 
Bathia  his  wife,  William  Dale  and  Mary 
his  wife,  and  Sarah  Ludgal  Spinster,  from 
John  Ivy  and  Elizabeth  his  wife,  and  from 
James  Tucker,  and  that  some  of  the  exhib- 
its are  proofs  of  such  trust,  equivalent  to  a 
formal  declaration  thereof;  and  that  the 
defendents,  whose  title  was  not  acquired  by 
purchase  for  valuable  consideration,  can 
not  bar  the  demand  of  the  plaintiffs,  by 
length  of  time;  and  that  the  plaintiffs, 
whose  right  accrued  before  the  separation 
of  the  united  states  of  America  from  Great- 
britain,  are  not  disabled  to  prosecute  this 
suit:  and  that  this  court  hath  jurisdiction 
thereof,  the  defendents  being  amesnable  to 
its  process,  and  therefore  the  court,  declar- 
ing the  said    Francis  Farley   to  have  stood 


seised,  and  the  defendents  now  to  stan<I 
seized  of  one  undivided  moiety  of  the  lands, 
in  Northcarolina,  and  of  one  undivided, 
third  part  of  the  lands  in  the  county  of 
Norfolk,  which  proportions  are  clamed  hy 
the  bill,  in  trust  to  the  use  of  the  plaintiffs, 
doth  adjudge  order  and  decree  that  the  de- 
fendents, when  the  females  shall  attain 
their  ages  of  twenty  one  years,  do  convey 
the  said  moiety  and  third  part  to  the  plain- 
tiffs, at  their   costs;  and  in    the  mean  time 

that  the  defendents  Thomas  Lee  Ship- 
268      pen  and  Champe  Carter,  and  their  *re- 

spective  wives,  and  the  guardian  of 
the  other  defendents,  do  permit  the  plain- 
tiffs to  enter  into  and  peaceably  hold  the 
said  moiety  and  third  part  and  to  receive 
the  rents  and  profits  thereof;  and  that  the 
said  defendents  do  pay  unto  the  plaintiffs 
one  half  of  the  rents  and  profits  of  the  said 
lands  in  Northcarolina,  and  one  third  part 
of  the  rents  and  profits  of  the  said  lands  in 
the  county  of  Norfolk  from  the  time  of 
commencing  this  suit:  accounts  of  which 
rents  and  profits  are  directed  to  be  made  up 
before  one  of  the  commissioners  of  this 
court,  who  is  required  to  examine,  state 
and  settle  the  same  and  make  report  thereof 
to  the  court,  with  such  matters  especially  as 
he  may  think  pertinent,  or  as  the  parties 
may  require.         

Bktwken 

The  executors  of  DUNCAN  ROSE,  plaintiff's^ 
and 

CARTER  NICHOLAS,  defendent. 
May.  1794. 

Contract  for  Purchase  of  Land— Specific  Bxecutloii« — 
Decree.— Decree  for  specific  ezecntion  of  a  contract 
for  tbe  sale  and  purchase  of  land:  the  plaintiff 
insisted  that  it  should  also  have  been  for  the  sale 
of  the  land,  if  the  purchase  money  should  not  be 
paid  in  a  reasonable  time:  and  a  decree  for  the 
deficiency,  if  any,  acrainst  the  body  or  estate  of 
the  defendent  Held  :  that  an  airreement  is  in 
equity  specifically  performed  when  the  parties- 
are  put  into  the  state  In  which  they  would  have 
been,  if  the  agreement  had  been  punctually  per- 
formed, and  the  court  Will  not  decree  the  land  to 
be  sold;  but  that  the  defendent  do  pay  tl&e 
purchase  money,  the  dates  for  paying  his  prom- 
ised bonds  having  passed. 

BY  written  agreement,  the  plaintiffs  had 
bound  themselves  to  convey  a  parcel  of 
land,  when  it  should  be  surveyed,  to  the 
defendent,  and  he  had  bound  himself  to 
give  his  bonds  for  payment  of  the  purchase 
money  to  the  sellers  at  several  days  of 
payment. 

A  conveyance  of  the  land,  after  it  had 
been  surveyed,  was  offered  by  the  plaintiffs, 
to  be  made  to  the  defendent,  upon  his  per- 
forming what  by  the  agreement  he  was 
bound  to  perform,  which  he  refused. 


^Contract— specific  Bxecution.— On  this  subject,  see 
monographic  noU  on  "Specific  Performance**  ap- 
pended to  Hanna  v.  Wilson.  8  Oratt  248;  foot-note  to 
Parrill  v.  McKlnley,  9  Gratt.  1. 

See  Appendix,  Wythe  447. 
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Whereupon  the  plaintiffs  'brought  a  bill 
for  a  specific  execution  of  the  agreement, 
adding  the  usual  prayer  for  further  relief ; 
and  the  defendent  brought  a  cross  bill  to 
set  aside  the  agreement. 

The  defendents  bill  was  dismissed. 

And  the  decree  pronounced  for  the  plain- 
tiffs, the  5th  day  of  may,  1794,  was,  that, 
upon  their  executing  a  conveyance  of  the 
land,  and  delivering  it  to  the  defend- 
269  ent,  or,  if  he  will  not  accept  *the 
conveyance,  lodging  it,  for  his  use, 
with  the  clerk  of  this  court,  he  the  defend- 
ent do  pay  to  the  plaintiffs  the  purchase 
money,  the  days  of  payment  which  ought 
to  have  been  limited  in  the  conditions  of 
the  bonds,  being  now  passed,  with  interest 
thereon  from  those  days  respectively. 

The  plaintiffs  counsil  insisted,  that  the 
decree  ought  moreover  to  have  authorised  a 
sale  of  the  land,  thereb3^  to  raise  the 
money,  if  it  should  not  be  paid  in  a  reason- 
able time,  and  if  the  product  of  the  sale 
should  not  be  equal  to  the  debt,  to  have  au- 
thorised an  execution  of  the  decree  for  the 
deficiency  against  the  body  or  estate  of  the 
defendent.     But 

By  the  court, 

A  party  injured  by  breach  of  an  agree- 
ment, at  his  election,  may  have  either  of 
two  remedies;  he  may  bring  an  action  at 
common  law,  and  recover  damages  for  the 
injury,  or  he  may  bring  a  bill  in  equity, 
and  compel  the  other  party  to  perform  the 
agreement  specificaly. 

An  agreement  is  understood  to  be  per- 
formed specificaly,  when  the  parties  are  put 
into  the  state  in  which  they  would  have 
been,  if  the  agreement  had  been  punctually 
performed.  -If  this  be  not  the  true  criterion 
by  which  decrees  in  such  cases  ought  to  be 
examined,  let  the  fallacy  of  it  be  shewn. 

I*  it  be  the  true  criterion,  we  will  sup- 
pose the  agreement  to  have  been  punctually 
performed,  that  is,  that  soon  after  the  sig- 
nature of  it  one  party  had  procured  the  sur- 
vey to  be  made  and  had  conveyed  the  land, 
and  the  other  party  had  sealed  and  deliv- 
ered his  bonds  for  payment  of  the  purchase 
money,     in  such  a  case. 

If  the  plaintiff  had  brought  a  bill  praying 
a  decree  for  sale  of  the  lands  in  order  by 
the  product  of  sale  to  raise  the  pur2hase 
money,  the  question  would  be,  ought  the 
court  of  equity  to  decree,  or  rather  hath  the 
court  of  equity  power  to  decree  the  sale? 

To  authorise  the  decree  some  decisions  by 
the  english  court  of  chancery,  in  cases  said 
to  be  similar  to  this,  were  produced  by 
counsil  for  the  plaintiffs;  and  others,  to 
the  same  purpose;  were  said  by  him  to  be 
extant,  but  the  similitude  of  those  pro- 
duced is  not  admitted,  and,  if  it  were  ad- 
mitted, and  the  number  of  them  were 
greater,  the  example  will  not  be  followed 
by  this  court,  until  the  judge  thereof 
shall  be  convinced,  otherwise  than  by 
precedents  only,  that  he  hath  power  to 
make  such  a  decree  in  the  case  supposed ; 
and  if  he  hath  not  the  power  in  the  case 
supposed,  he  hath  it  not,  as  is  believed  in 
the  principal  case. 


270  *The  ground  for  interposition  by 
the  court  of  equity  in  decreeing  exe- 
cution of  agreements  seemeth  to  be  this: 
for  injury  by  breach  of  an  agreement  the 
court  of  common  law  can  only  award  a 
compensation  in  damages,  which  cannot 
be  certainly  known  to  be  commensurate 
exactly  to  the  injury,  because  the 
things  compared  are  heterogeneous,  so 
that  by  no  standard,  common  to  both,  their 
equality  or  difference  can  be  discerned,  the 
action  at  common  law  therefore  is  not  an 
adaequate  remedy. 

But  the  court  of  equity  can  decree  per- 
formance of  the  agreement,  which  perform- 
ance expunges  the  injury  itself.  The  bill 
in  equity  therefore  is  an  adaequate  remedy. 

The  terms  adaequate  remedy  are  relative, 
an  adaequate  remedy  must  be  accommodated 
to  the  wrong  which  is  to  be  redressed  by  it. 
the  manifest  analogy  between  an  adaequate 
remedy  and  its  correlative  wrong,  limits 
the  progress  of  the  former  by  the  extent  of 
the  latter,  the  remedy,  which  doth  more 
than  redress  the  wrong,  is  not  adaequate, — 
so  far  as  it  goeth  beyond  the  wrong,  is  not  a 
remedy,  unless  its  metaphorical  sense,  in 
which  it  is  here  used,  vary  from  its  proper 
sense,  any  more  than  the  remedy  in  medi- 
cine, whose  virtue  and  efficacy  are 
adapted  peculiarly  to  some  certain  disease, 
and  are  adequate  to  it,  can  be  called  a  rem- 
edy for  a  different  disease. 

Now  what  is  the  wrong  of  which  the 
plaintiffs  complain,  and  for  which  they 
seek  redress?  the  question  is  answered  in 
these  words  in  their  own  bill:  *but  now  so 
it  is  that  the  said  Carter  Nicholas  hath 
altogether  refused  to  comply  with  his 
agreement  aforesaid,  and  will  neither  at- 
tend to  have  the  boundaries  of  the  land  laid 
off,  nor  accept  a  deed  for  the  same,  or  pass  or 
seal  and  deliver  his  bonds  for  the  purchase 
money,  which  is  contrary  to  equity.' 

If  the  court  decree  the  land  to  be  sold  for 
payment  of  the  purchase  money,  it  would 
decree  something  to  be  done,  not  which  the 
parties  agreed,  but  which  the  parties  did 
not  agree  should  be  done,  and,  under  pre- 
text of  exercising  a  power  to  administer  a 
remedy  for  redress  of  a  wrong  in  non  per- 
formance of  an  agreement,  would  extend 
that  agreement  to  a  subject  manifestly  not 
in  contemplation  of  the  parties,  creating 
another  wrong  for  the  sake  of  administer- 
ing a  remedy  to  redress  it. 

If  indeed  the  defendent,  after  the  days 
of  payment  elapsed,  had  brought  a  bill  for 
execution  of  the  agreement,  the  court  would 
have  allowed  the  present  plaintiffs  to  retain 
the  legal  title  oppignerated  in  equity  for 
the  purchase  money,  until  it  should  be  paid 
or  secured,  where  the  party,  against  whom 
a  bill  for  execution  of  an  agreement  is 
brought,  shews  that  a  strict  execution 

271  *would  be  inequitable,  and  prays  that 
a  decree    may    not  be   made  but  upon 

such  terms  as  are  equitable,  the  court 
which  is  not  bound  to  make  any  decree  of 
it  seem  not  equitable,  may  impose  those 
terms  upon  the  plaintiff,  or,  if  he  will  not 
submit  to  them,  may  dismiss  his  bill,  leav- 
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ing  him  to  his  remedy  bj  action  at  common 
law ;  but  where  the  party  bringing  a  bill  for 
execution  of  an  agreement,  alledging  that 
the  execution  will  not  sufficiently  relieve 
him,  prays  a  decree  for  something  more 
which  the  agreement  doth  not  comprehend, 
the  court  of  equity  cannot,  as  is  conceived, 
justifv  such  an  amplification  of  the  plain- 
tiffs remedy,  the  court  can  only  decree  an 
execution  in  both  cases,  the  difference  be- 
tween them  is  that  in  one  the  court 
witholds  the  remedy,  which  it  hath 
power  to  grant,  but  is  not  obliged  to  grant, 
until  the  defendent  will  consent  to  do 
something  which  will  make  the  decree  an 
equitable  adjustment;  in  the  other  it  doth 
not  withold  the  remedy. 

The  plaintiffs  counsil  objected,  that  the 
decree  reserves  liberty  to  the  defendent,  at 
any  time  indefinitely,  to  demand  a  con- 
veyance, upon  payment  of  the  consideration 
money  and  interest,  which  is  unreasonable, 
but  the  plaintiffs  might  have  prevented  it, 
by  consenting  to  a  rescission  of  the  agree- 
ment, according  to  the  prayer  of  the  de- 
fendent's  bill,  instead  of  pressing  for  a 
dismission  of  the  bill,— may  prevent  it 
now,  by  consenting  to  this  addition  to  the 
decree,  'that  the  defendent  be  barred  of  his 
title  to  the  land,  and  restore  the  possession 
thereof  to  the  plaintiffs,  unless  he  pay  to 
them  the  debt,  interest  and  costs  before  a 
time  to  be  limited,'  the  consequence  of 
which  would  be  a  discharge  of  the  debt,  if 
the  plaintiffs  will  not  consent  to  this,  the 
decree  must  remain. 

If  the  defendent  had  brought  a  bill  for 
execution  of  the  agreement,  and  the  cause 
had  come  on  to  be  heard,  before  the  day  of 
payment  had  elapsed,  perhaps  the  court 
would  have  decreed  the  conveyance  upon  his 
sealing  and  delivering  his  bonds  for  pay- 
ment of  the  purchase  money,  unless  his 
credit  appeared  to  be  more  dubious  than  it 
was  at  the  time  of  the  agreement ;  because 
this  court  cannot  discover  that  it  hath 
power  to  alter  agreements  by  supplying  de- 
fects in  the  securities  thereby  stipulated  by 
the  parties  themselves,  if  the  court  would 
not  have  decreed  the  conveyance  upon  those 
terms,  the  consequence  is  not  that  the  decree 
must  have  subjected  the  land  to  sale  for  pay- 
ment of  the  purchase  money,  the  court 
either  might  have  refused  to  make  any  de- 
cree, so  that  the  party  must  have  resorted 
to  his  remedy  at  common  law,  or  might 
have  decreed  the  conveyance  upon  the 
terms  of  paying  or  securing  the  pur- 
chase money,  whereby  the  debt  would  be 
so  far  a  lien  upon  the  land,  that  be- 
272  fore  *one  was  paid,  or  secured,  the 
title  to  the  other  would  not  be  con- 
veyed, but  this  would  have  been  a  different 
decree  from  that  now  desired,  for  subjecting 
the  land  to  sale  for  payment  of  the  purchase 
money,  or  so  much  as  will  be  thereby 
raised,  charging  the  purchaser  with  a  de- 
ficiency.— a  decree  which  not  only  is  not 
justifiable  by  the  agreement  but,  which,  in 
one  event  seeming  not  improbable,  would 
give  the  sellers  a  double  satisfaction  for  the 
same  thing;  for  if  the  land  be  sold,  and  the 


sale  produce  not  the  whole  purchase  money* 
for  example  not  more  than  half,  which  the 
defendent  supposed  equal  to  the  full  value 
of  it,  the  plaintiffs,  for  the  same  land,  be- 
sides that  product,  will  recover  from  the 
defendent,  if  he  be  able  to  pay  it,  the  other 
half  of  the  purchase  money — a  decree  asked, 
without  grace,  as  is  conceived,  from  a  court, 
of  whose  attributes  one  is  a  power  and  dis- 
position  to  alleviate,  instead  of  aggravating* 
the  burdens  which  legal  rigor  sometimes 
imposes.  

Between 
WILLIAM  COLE,  plaintiff, 

AND 

MARY  SLOMAN  SCOTT,  executrix,  and 
Francis  Scott,  James  Scott,  and  Fred- 
erick Scott,  sons  of  Thomas  Scott,  defend- 
ents. 

May,  1794. 

Contract  to  Purchase  Land— Specific  Execotlon.*— Bill 

for  specific  ezecntlon  of  agreement  to  purchase 
land.  Same  point  as  in  the  preceding  case.  De- 
cree for  sale  of  tbe  land  refused. 

IN  this  cause,  which  was  a  bill  for 
specific  execution  of  an  agreement  to  pur- 
chase land,  and  which  was  heard  the  15 
day  of  may,  1794,  the  court,  for  reasons* 
similar  to  those  explained  in  the  case  be- 
tween Rose  and  Nicholas,  refused  to  subject 
the  land  to  sale  for  payment  of  the  purchase 
money,  t 

*Between  27^ 

MARGARET    FIELD,  executrix    of 
James  Field,  plaintiff, 

AND  • 

COLLIER  HARRISON,  and  Christiana  his 
wife,  executrix  of  David  Miuge,  defend- 
ents. 

May,  1794. 

I.  Chancery  Practice— Joint  Bond— Death  of  One 
Obllffor— LlaMlity  of  His  Executor. t— The  Ck>nrt  of 
Appeals,  reversing  the  decree  of  the  Chancellor, 
who  had  decreed  otherwise,  held  (2  Wash.  136.) 
that  if  a  bond  be  made  joint  without  fraud  or 
mistake,  equity  will  not  charge  the  executors  of 
the  surety  who  have  become  dlscharfired  at  law  by 


^Contract— Specif ic  Execution.— See  monographic 
note  on  ''Specific  Performance*'  appended  to  Hanna 
V.  Wilson,  3  GratL  248. 

[+The  Court  of  Appeals  say.  2  Wash.  141-8,  that  the 
only  question  was,  whether  the  vender  of  land  sold 
and  in  possession  of  the  vendee,  but  not  conveyed, 
has  a  lien  upon  it,  so  as  to  secure  the  payment  of 
the  purchase  money.  They  held,  that  the  appellant 
Cole,  not  having  conveyed  the  land,  nor  taken  any 
security  for  the  balance  of  his  purchase  money, 
hath  a  lien  upon  the  lands  in  the  hands  of  the  ap- 
pellee for  satisfaction  of  such  balance.  Chan- 
cellor's decree  dismissiniir  the  bill  reversed.  See 
Kinff  V.  Hanson,  4  Call,  259.— Ed.  1— Note  in  edition  of 
1852. 

t  Joint  Bonds-Deatli  of  One  Obliffor- Liability  of  HU 
Bxteutor. See  foot-note  to  Richardson  v.  Johnston, 
2  Call  627;  footnote  to  Elliott  v.  Lyell,  8  Call  268. 

On  the  subject  of  bonds,  see  generally,  mono- 
graphic note  on  "Bonds"  appended  to  Ward  v. 
Churn,  18  Gratt  801. 

The  principal  case  was  cited  in  Harris  ▼.  Harris. 
81  Gratt  32. 
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his  death  In  the  life  time  of  the  principal.  Aliter. 
If  the  money  for  which  the  bond  was  ffiven  had 
been  lent  to  botli  obllffors. 
2.  Remarks  of  the  Chancellor  in  support  of  his 
opinion :  which  is  supported  now  by  the  Code,  p. 
582,  sec.  18. 

WILLIAM  CLAIBOKNB  and  David 
Minge,  the  former  of  whom  had  received 
fifteen  hundred  pounds  from  James  Field, 
bj  loan,  for  repayment  thereof,  sealed  and 
delivered  their  obligation,  in  these  words: 
'know  all  men,  bj  these  presents,  that  we 
William  Claiborne  and  David  Minge  are 
held  and  firmly  bound  unto  doctor  James 
Field,  of  Princegeorge  county,  in  the  just 
and  full  sum  of  three  thousand  pounds, 
current  money;  to  be  paid  unto  the  said 
doctor  James  field,  his  certain  attorney, 
his  heirs,  executors,  administrators,  or  as- 
signs; to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators,  firmly  by  these 
presents ;  sealed  with  our  seals,  and  dated 
this  eleventh  day  of  august,  one  thousand 
seven  hundred  and  seventy-eight,  the  con- 
dition of  the  above  obligation  is  such,  that, 
if  the  above  bound  William  Claiborne  and 
David  Minge  do  and  shall  well  and  truly 
pay  our  cause  to  be  paid  unto  the  said  doc- 
tor James  Field,  his  certain  attorney,  his 
executors,  administrators,  or  assigns,  the 
just  sum  of  fifteen  hundred  pounds,  current 
money  of  Virginia,  on  demand,  with  inter- 
est from  this  day,  then  the  above  obliga- 
tion to  be  void,  or  else  to  remain  in  full 
force  and  virtue." 

David  Minge  being  dead,  and  William 
Claiborne  being  insolvent,  the  creditors 
executrix,  who  could  not  maintain  an  action 
at  common  law  against  the  representa- 
tives of  the  former,  as  is  generally  sup- 
posed, because  the  obligation  being  joint 
the  right  of  action  survived,  brought  a  bill 
in  equity,  for  recovering  the  money. 

The  defendents  demurred  to  the  bill, 
shewing  for  causes,  that  the  representative 
of  David  Minge,  who  died  in  the  lifetime 
of  the  other  obligator,  was  discharged 
274  by  that  event ;  that  *the  bill  contained 
no  equity;  and  that  the  plaintiff 
might  have  an  action  at  common  law 
against  the  surviving  obligor. 

The  first  and  second  causes  seeming 
false,  and  the  third  trifling,  the  high  court 
of  chancery  overruled  the  demurrer  upon 
argument,  on  the  ISth  day  of  may,  1794,  de- 
livering this  opinion :  'that,  by  the  death 
of  one  joint  obligor,  in  the  lifetime  of  the 
other,  the  duty  of  the  former  is  not  dis- 
charged, although  against  his  representa- 
tives the  obligee  hath  no  legal  remedy  for 
exacting  performance  thereof,  for  which 
reason  the  court  of  equity  may  properly 
supply  such  remedy.  *  and  that  court  after- 
wards, upon  a  hearing,  decreed  the  defend- 
ents to  pay  to  the  plaintiff  the  principal 
money,  due  by  the  obligation,  with  inter- 
est. 

This  decree  was,  in  October,  1795, 
reversed  by  the  court  of  appeals,  their 
opinion,    preceding    the  reversal,  is  stated 


thus:  *that  the  testator  David  Minge,  hav- 
ing been  neither  the  barrower  nor  the  user 
of  the  money  lent  to  and  used  by  Claiborne 
but  a  security  only,  ought  not,  in  equity, 
to  be  further  or  otherwise  bound  than  he 
was  by  the  contract  bound  at  law ;  and,  no 
fraud  or  mistake  appearing  to  have  occurred 
in  the  writing  of  the  bond,  it  is  to  be  con- 
sidered as  a  joint  obligation,  and  subject 
to  the  legal  consequence  of  Minge  and  his 
representatives  being  discharged  by  the 
death  of  him,  in  the  lifetime  of  Claiborne ; 
and  that  the  said  decree  is  erroneous.' 

The  decree  of  the  high  court  of  chancery 
was  thought,  by  him  who  pronounced  it, 
and  will  be  thought,  as  he  believeth,  by 
most  other  men,  to  be  consonant  with 
purest  principles  of  justice ;  not  to  be  re- 
pugnant to  any  principle  of  the  common 
law,  that  is  of  its  moral  part;  and  to  have 
been  dictated  by  the  spirit,  which  revealed 
the  utility  and  necessity,  and  designated 
the  functions,  of  the  court  of  equity. 

To  prove  that  he,  at  whose  request,  and 
in  confidence  of  whose  cautionary  engage- 
ment for  another,  one  man  lends  his  money 
to  that  other,  is  bound  to  restore  the  money, 
as  conscientiously  as  he  would  have  been 
bound,  if  he  had  applied  it  to  his  proper 
use ;  and  that,  if  this  duty  be  not  performed 
by  the  cautioner,  the  representatives  who 
succede  to  his  goods,  are  bound,  no  less  than 
he  was  bound,  if  those  goods  will  enable 
them>  to  perform  it,  will  not  be  attempted ; 
because  these  propositions  are  thought  to  be 
of  equal  dignity  with  axioms,  and  to  him 
who  requireth  a  proof  of  them  no  intellect- 
ual truth  whatever  can  be  proved. 

That  the  common  law  (a)  hath  de- 
275  claredan  obligation,  originating  *by 
contract,  to  be  discharged  by  any 
thing,  but  performance  of  the  act  under- 
taken to  be  performed,  or  by  consent  of 
him  who  had  a  right  to  exact  performance, 
will  be  denied,  until  it  shall  be  proved, 
otherwise  than  by  deduction  from  want  of 
a  legal  remedy  to  coerce  performance. 

That  one  capital  branch  of  the  court  of 
equitys  jurisdiction  is  to  supply  defects, 
unavoidable  in  such  a  system  as  that 
which  is  called  the  common  law,— unavoid- 
able in  every  system  of  jurisprudence,  con- 
trived by  human  wisdom,  when  it  is  reduced 
to  a  text,— every  man  conversant  with  those 
subjects,  will  admit. 

Such  a  man  knows  the  province  of  the 
court  of  equity  to  be. 

First,  to  invent  and  apply  remedies  for 
recovering,  preserving,  and  securing  rights, 
and  for  represing,  anticipating,  and  repair- 


(a)  Here  is  meant  what,  in  contradistinction  to 
the  ritual,  customary,  feodal.  &c.  aptly  may  be 
called  the  common  law,  because  it  is  the  law  com- 
mon to  all  men.  Impressed  on  the  human  mind  in 
characters  so  legible  and  slgmiflcant  that  every  one 
may  understand  it:— in  other  words,  the  law  of 
nature  and  reason,  of  which  the  praecepts  are  such 
that,  to  their  recitude  assent  is  yielded,  and  to  their 
authority  the  oblisration  of  obedience  is  professed, 
by  all.  except  the  disciples  of  those  who  can  be  elo- 
quent encomiasts  of  the  most  barbarous  parts  of 
what,  by  some  of  them  is  alleered  to  have  been  the 
antient  common  law  of  England.— Note  in  edition 
of  1795. 
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ing    wrongs,    in   cases   where  the  common 
law  had  never  provided  remedies ; 

Secondly,  to  modify  the  remedies  pro- 
vided by  the  common  law,  amplifying  them 
in  cases  where  they  afford  scanty,  and 
abridging  them  in  cases  where  they  afford 
excessive,  measures  of  reparation ; 

Thirdly,  to  restore  the  remedies,  or  to 
substitute  other  for  the  remedies,  which 
had  been  provided  by  the  common  law,  but 
of  which  the  parties  are  deprived,  not  by 
vices  in  the  constitution  of  the '  rights 
clamed,  but  by  impracticability  of  formu- 
lae, the  observance  of  which  in  prosecution 
of  the  remedies  had  been  required, — the 
rights  theirselves  remaining  unchanged, 
but  the  modes  of  asserting  them  being  such 
as,  from  intermediate  events,  not  through 
default  in  the  parties,  cannot  be  pursued. 

In  administering  these  remedies,  the 
court  of  equity  doth  not  thwart  or  conter- 
act,  but  doth  promote  and  accomplish  the 
design  of,  the  common  law  itself. 

Examples  of  the  former  heads  of  diyision 
are  not  pertinent  to  this  case,  the  sub- 
joined examples  of  the  other  may  be  useful 
for  illustration : 

1.  B*  lends    money   to  C,    who,  for  repay- 
ment thereof,  seals  and  delivers  his  obliga- 
tion. 
276         *The  remedy,  provided  by  the  com- 
mon law,  to   recover  the  money  is  an 
action  of  debt. 

F,  losing  the  written  obligation,  which 
was  evidence  of  the  debt,  can  maintain  no 
action  whatever,  by  common  law. 

He  cannot  maintain  the  action  upon  an 
implied  promise,  which  he  might  have 
maintained,  if  he  had  not  taken  the  written 
obligation,  because  the  promise,  termed  a 
simple  contract,  was  merged  in  the  written 
obligation,  termed  a  specialty,  the  name 
by  which  every  act  of  that  kind,  with  a 
seal  affixed  or  appended  to  it,  is  called. 

He  cannot  maintain  an  action  of  debt 
upon  this;  because,  if  in  the  declaration, 
after  recital  of  the  specialty,  he  omit  the 
profert  in  curia,  as  it  is  called,  that  is,  if 
he  do  not  add  these  words,  *  which  writing 
obligatory  is  brought  into  court,'  or  the 
like,  except  in  some  particular  cases,  the 
defendent  may  demur  to  the  declaration,  and 
judgement  will  be  given  for  him.  if  the 
declaration  contain  the  profert  in  curia,  the 
defendent  cannot  be  ruled  to  plead,  before 
the  specialty,  or,  in  some  instances  an 
authentic  copy  of  it,  shall  have  been  shewn, 
— may  demand  a  hearing  of  it,  and  the 
plaintiff,  failing  to  produce  it,  will  be 
nonsuit. 

In  such  a  case,  to  say,  the  right  of  F  to 
the  money  is  vitiated  by  the  loss  of  a 
paper,  which  the  law  requireth  to  be  pro- 
duced, because  it  is  regularly  the  legal  evi- 
dence of  the  right, — to  suppose  the  common 
law  to  have  willed  and  intended,  (if  to  such 
an  allegorical  being  we  may  attribute 
volition  and  design,)  when  the  rule,  that  a 
specialty,  by  which  a  thing  is  demanded, 
should  be  exhibited,  not  because  the  demand 
was  on  that  account  nv>re  just,  but,  that 
the  court  might  judge  whether  the  specialty 


were  a  valid  act,  was  established, — to  affirm 
the  common  law  to  have  willed  and  in- 
tended, that  the  creditor,  by  such  an  acci- 
dent, at  the  loss  of  this  paper,  should  be 
deprived  of  his  property,  would  betray 
stupid  ignorance. 

The  law  wills  and  intends,  that  justice 
should  be  done  in  every  case ;  that  was  the 
object  of  it,  when  its  rules  were  established, 
and  its  formulae  prescribed;  but  those 
rules  and  formulae,  in  particular  cases,  are 
the  very  means  of  injustice ;  as  in  case  of 
the  obligation  lost. 

Men,  who  delight  in  quaintness  of 
phrase,  and  suppose  themselves  to  discover 
in  it  pith  of  argument,  in  such  a  case  as 
this,  have  said,  *want  of  remedy  and  want 
of  right  are  the  same,'  and  hence,  by  that 
gross  sophism,  where  concerning  the  essen- 
tial properties  of  a  subject,  is  affirmed  or 
denied  that,  which  is  true  or  false  of  some- 
thing accidental  only  to  the  subject,  infer, 
that  when,  the  EVIDENCE  required 
277  by  law  to  prove  *a  debt  is  LOST,  so 
that  the  legal  remedy  to  recover  it 
cannot  be  pursued,  the  OBLIGATION  to 
pay  the  debt  is  DISCHARGED,  they  have 
maintained  even  a  greater  absurdity, — 
have  asserted  that,  where  the  legal  title  to 
property,  of  a  particular  kind,  could  not  be 
recovered,  because  the  remedy  to  recover  it 
could  not  be  prosecuted  during  a  certain 
time  only,  upon  this  principle,  as  it  is  said, 
of  the  common  law,  that  a  personal  action 
once  suspended  is  extinct,  (Hobarts  re- 
ports p.  10.  1  Salkelds  reports  p.  306. )  in 
such  a  case,  even  the  court  of  equity  ought 
not  to  interpose,     (b) 

The  common  law  hath  indeed  exposed  and 
abandoned  that  right,  which  was  its  own 
offspring  originaly,  the  legal  evidence  of 
which  cannot  be  produced,  being  not  un- 
willing, but,    unable,    without    disordering 


(b)  In  tbe  case  between  Cave  and  Acton,  reported 
by  R.  Raymond,  1  vol.  p  616.  where  a  man.  wlio  liad 
bound  himself  in  the  penalty  of  2000  pounds,  payable 
to  the  woman  whom  he  married  afterwards,  with 
condition  that  the  obligation  should  be  void,  if,  in 
the  event  of  her  survlvinir  him.  his  executors  or 
administrators,  should  pay  to  her  1000  poands.  died 
before  the  wife,  chief  Justice  Holt,  who  was  of  opin- 
ion the  bond  was  extinvaished  by  the  Intermar- 
riage, said.  that,  in  such  a  case  the  chancery  would 
notffive  relief:  in  which,  however,  the  chancellor 
did  not  concur,  for.  in  another  case,  found  in  the  2 
vol.  of  Vernons  reports,  p.  480,  upon  that  very  bond, 
the  chancery  did  irive  relief,  and  upon  this  princi- 
ple partly,  a  debitor  hath  been  adjudged  to  be 
discharged  from  his  oblifiration.  when  he  is  ap- 
pointed executor  of  the  testament  of  his  creditor, 
except  in  particular  instances,  in  Ensrland  this 
doctrine  hath  been  approved  by  the  court  of  equity, 
in  cases  innumerable,  the  authority  of  which  may 
be  thoufifht  by  some  sufficient  to  condemn  the  de- 
cree of  the  hifirh  court  of  chancery,  in  the  principal 
case;  in  vindication  whereof,  however,  is  contended, 
first,  that  a  determination,  not  founded  in  natural 
justice,  in  one  case,  ousrht  not,  bv  analogy,  to  be  a 
precedent  for  authorising  a  similar  determination 
in  other  cases  differing  from  it  In  material  facts 
and  circumstances,  as  in  the  present  instance,  and 
that  the  determinations  in  favor  of  the  debitors 
discharg-e  are  founded  in  natural  justice  no  man 
but  a  blfifot  to  authority,  as  is  conceived,  will  afHrm. 
and.  secondly,  another  reason  for  those  determi- 
nations is  a  disposition  of  the  common  law  and 
chancery  courts  in  Enerland  to  preserve  uniformity 
of  decision  with  the  ecclesiastical  courts  there,  who 
have  attributed  to  an  executor  the  character  of  a 
residuary  legatee. —Note  in  edition  of  1795. 
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some  parts  of  its  oconpmj  in  the  praxis,  to 
cherish  and  maintain  the  right. 

This  is  a  defect  in  the  law,  if  it  in- 
tended, as  snrely  one  may  venture  to  affirm 
it  did  intend,  that  justice  should  be  done 
in  every  case. 

Here,  then,  the  court  of  equity  supplies 
the  defect,  by  which  the  right,  from  debil- 
ity in  the  parent  of  it  to  support  it,  would 
have  perished,  and  undertaking  the  benign 
office,  which  the  common  law  reluctantly 
declined,  adopts,  and  in  loco  parentis,  fos- 
ters and  educates  the  foundling. 

2.  Again :  T  lends  money  to  C  and  M 
278  who,  for  repayment  'thereof,  sealed 
and  delivered  their  obligation,  writen 
in  the  form  which  constitutes  in  the  law 
nomenclature,  a  joint  bond,  in  contradis- 
tinction to  the  bond  joint  and  several,  (c) 

The  remedy  provided  by  the  common  law, 
whilst  C  and  M  live,  is  an  action  of  debt 
against  them  both  jointly. 

If  M  die  before  C,  F  cannot  maintain  one 
action  against  C  and  the  executor  or  ad- 
ministrator of  M,  because,  by  the  common 
law,  the  judgements  ought  to  be  against  one 
in  his  proper,  against  the  other  in  his  \rep- 
resentative,  character;  moreover  the  writs 
of  execution,  conformably  with  the  judge- 
ments, must  be  that  satisfaction  be  made, 
of  one,  out  of  the  goods  and  chatels  of  the 
defunct,  of  the  other,  out  of  the  goods  and 
chatels  of  the  surviving,  obligor,  or  by  his 
imprisonment;  but  an  union  of  such  differ- 
ent sentences,  and  such  different  modes  of 
executing  them«  is  irregular. 

Neither  can  F  maintain  a  separate  action, 
as  is  said,  against  the  executor  or  adminis- 
trator of  M,  because  the  obligation,  being 
joint,  in  the  law  language,  the  action  sur- 
vived, (d) 


(c)  The  propriety  of  tbls  determination,  so  under- 
stood, orlfflnaly  perhaps  a  reverie  of  some  dull 
drowsy  dreamlnsr  Jndve,  wblcb  his  successors,  too 
lazy  to  examine  it.  have  suffered  time  to  mature 
into  an  authority.  Is  doubted;  because  it  seems  not 
consistent  with  the  notions  of  the  common  law 
itself:  for  an  execution  to  satisfy  a  Judifement 
against  C  and  M  Jointly  the  law  will  compel  either 
of  them  to  discharge  intirely.  which  seems  a  proof 
that  each  was  bound  for  the  whole,  and  conse- 
quently bound,  in  effect,  severaly.  although,  in 
form,  jointly,  asrain.  when  C  and  M  are  bound  in 
an  oblieation.  called  Joint,  for  payment  of  money, 
if  C  die  first,  the  whole  may  be  recovered  from  M; 
if  M  die  first,  the  whole  may  be  recovered  from  C; 
now  unless  the  death  of  one  man,  in  the  lifetime  of 
another,  can  create  an  oblisration  in  that  other, 
which  perhaps  no  man  will  affirm.  C  and  M.  must 
have  been  orl^naly  bound  severaly.— Note  in  edi- 
tion of  170&. 

(d)  An  action  against  the  survivor  of  joint  obli- 
irors  Is  supposed  to  have  been  authorised  by  law.  for 
the  lieneflt  of  the  obliffee.  of  two,  bound  to  perform 
an  act,  when  one  died  before  performance,  the 
other  required  to  make  amends  for  the  whole 
wrouff,  miffht  have  objected,  that  the  representa- 
tives of  his  associate  in  the  contract  ousrht  to  par- 
ticipate of  the  burthen  proportlonaly.  but  the  law 
prohibits  a  junction,  in  the  same  action,  of  one 
party,  in  his  proper,  with  another  party,  in  his 
representative,  character,  for  several  obvious  rea- 
sons; nor  will  the  law  permit  the  obligee  to  main- 
tain two  actions  for  the  same  thinfir.  because  he 
mi^tat  thus  recover  a  double  satisfaction  for  a  sin- 
tic  injury,  the  law  therefore,  abhorent  from 
extinction  of  a  rlrht  by  failure  of  a  remedy,  al- 
loweth  an  action  to  be  maintained  asrainst  the 
surviviuflr  obligor,  and  that  he  too  miifht  not  be 
injured,  alloweth  him  to  maintain  an  action  asrainst 
the  representatives  of  the  co-oblifiror,  whereby  the  ' 


279  *In    this  case    too,  for  reasons   ex- 
plained before,    the  court  of   equity, 

yielding  the  remedy  which  the  court  of 
common  law,  constrained  by  forms  pre- 
scribed for  its  governance  in  ordinary 
cases,  witholds,  would  subject  the  estate  of 
M,  in  the  hands  of  his  representatives,  to 
payment  of   the  money  borrowed. 

The  opinion  and  decree  of  the  court  of 
appeals  are  supposed,  instead  of  contraven- 
ing, to  have  approved  the  doctrine  herein 
before  stated  in  these  examples,  unless  per- 
haps, in  the  second  example,  they  would 
have  charged  the  executor  or  administrator, 
of  M  with  so  much  only  oi  the  money  bor- 
rowed as  could  be  proved  to  have  been  used 
by  himself,  and  thus  have  made  important 
the  inquiry  how  much  of  the  money  bor- 
rowed he  used,  and  possibly  which  way  he 
used  it. 

But,  in  the  principal  case,  the  plain- 

280  tiff  in   her  bill  having  confessed  *the 


matter  is  finally  adjusted  without  injury  to  any 
party,  and  unless  one  of  the  obligors  shall  have 
become  insolvent,  without  detriment  to  any  party. 

The  doctrine,  stated  in  this  note,  the  writer  of  it 
acknowledreth  to  have  spruufir.  as  well  as  he  can 
recollect,  from  his  own  invention,  and  hopes  that  he 
is  not  less  happy  in  the  discovery  than  chief  Justice 
Holtwas,  when  he  racked  his  more  prolific  inven- 
tion, (as  we  are  informed  he  did,  by  Peere  Williams, 
in  1  vol.  of  his  reports,  p.  81.)  to  discover  the  reason 
why  joint  estates,  and  the  consequent  rights  by 
survivorship,  in  lands,  are  favored  in  law. 

If  the  common  law.  from  its  antipathy  to  injury 
by  failure  of  remedy,  as  well  as  by  other  causes, 
allowed  the  riffht  of  action  to  survive,  for  the  bene- 
fit of  an  obligee,  what  must  have  been  thatloffic  of 
the  common  lawyers,  when  the  affirmed,  and  com- 
mon law  judfires  too.  when  they  determined,  if 
Judfiresever  did  determine  (see  Vernons  reports  2 
vol.  p.  99)  that,  where  the  surviving  joint  obliffor 
was  insolvent,  the  obligation  of  the  defunct  was 
discharsred? 

That  common  lawyers,  with  whom  must  be 
classed  J udsres,  have  not  been  at  all  times  so  well 
acquainted  with,  or  so  attentive  to.  the  rudiments 
and  rituals  of  their  own  law.  as  not  to  have  misun- 
derstood them,  or  not  to  have  arsrued  fallaciously 
from  them,  is  probable,  if  we  may  credit  one  who 
was  well  informed;  'sir  H.  Spelman  somewhere 
condemns  the  common  lawyers  of  his  own  time,  for 
the  small  acquaintance  they  had  with  the  princi- 
ples and  rationale  of  their  profession.'  'we  are  all 
for  profit.'  says  he,  'and  lucrando  pane.'  taktnar 
what  we  find  at  market,  without  inquirinsr  whence 
it  came.*  Taylors  elements  of  this  civil  law,  p.  999. 
an  error  from  a  cause  not  altogether  dissimilar, 
justice  Fortescue,  in  the  pretace  to  his  reports, 
hath  detected  in  Ck)ke  himself,  the  ensrlish  Sulpi- 
tlus,  the  juris  antisies*  of  the  common  lawyers. 

Let  us.  for  the  sake  of  elucidation,  reverse  the 
case,  and  suppose  one,  of  two  joint  oblifirees.  to  have 
died,  and  the  other  to  have  removed,  carryinsr 
with  him  the  bond,  to  parts  unknown,  in  which 
case  the  representatives  of  the  defunct  oblifiree 
could  no  more  maintain  an  action  at  common  law 
asralnst  the  obllflror  than.  In  the  principal  case, 
the  oblisree  or  his  executrix  could  have  main- 
tained an  action,  airainst  the  representative  of 
the  defunct  joint  oblig-or:  would  the  common  law- 
yers say,  because  the  law  grave  no  remedy,  that  the 
obligation  was  dlscharsred?  and.  If  judfires  should 
so  determine,  would  not  the  court  of  equity  give 
the  executor  of  the  defunct  a  remedy  asralnst  the 
obllsror  for  so  much,  at  least,  of  the  money,  as  was 
due  to  the  testator? 

Let  us  suppose  William  Claiborne  and  David 
Mlnire  to  have  perished  tojrether,  by  shipwreck, 
llghtninsr.  or  some  other  accident,  so  that  which  of 
them  last  drew  breath  could  not  be  proved:  would 
the  obligation  have  been  discharged  as  to  David 
Mlufire?  and.  if  no  action  could  have  been  main- 
tained at  common  law  would  not  the  court  of  equity 
have  decreed  his  representatives  to  pay  the  money. 
-Note  in  edition  of  1795. 

♦Quinctll.  lib.  XL  c.  1.— Note  In  edition  of  1862. 
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money,  for  repayment  of  which  Wil- 
liam Claiborne  and  David  Minge  were 
bound,  to  have  been  lent  to  the  former 
obligor,  by  which  circumstance  the  case  is 
supposed  to  be  distinguishable  from  the 
case  stated  in  that  second  example,  this 
distinction  is  believed  to  be  partly,  if  not 
solely,  the  foundation  of  the  reversing  de- 
cree. 

For,  unless  the  opinion  preliminary  to 
that  decree  be  misunderstood,  which  is  not 
impossible,  whilst  one  is  ranging  among 
such  a  groupe  of  negatives  as  are  there  ex- 
hibited, if  David  Minge  had  appeared  to 
have  either  borrowed  or  used  the  money, 
his  representative  would  have  been  account- 
able for  it. 

The  rationale  of  this  distinction,  and  the 
truth  of  the  propositions,  and  logic  of  the 
conclusions  from  which  it  seemeth  to  re- 
sult, will  be  the  subjects  of  examination, 
in  some  strictures  on  that  opinion,  by  way 
of 

COMMENTARY. 

The  testator  David  Minge  having  been 
neither  the  borrower,]  when  the  testator 
James  Field  consented  to  let  William  Clai- 
borne have  money,  not  on  his  credit,  but 
on  the  credit  of  David  Minge  only,  the 
term  'borrower,'*  applied  to  David  Minge, 
perhaps  is,  not  a  catachresis  but,  a  proper 
appellation, — not  less  proper  than  it  would 
be,  if  David  Minge,  by  his  separate  obli- 
gation, had  bound  himself  to  repay  money 
advanced  on  his  credit  only  to  his  friend, 
his  son,  his  servant,  or  to  any  one  else,  if, 
granting  his  separate  obligation,  David 
Minge  would  have  been  a  borrower,  how 
the  conjunction,  with  him,  of  the  friend, 
son,  servant,  or  other  user,  could  disrobe 
him  of  the  character  is  not  discerned. 

Nor  user  of  the  money,]  for  reasons  so 
much  like  those  in  the  next  preceding  par- 
agraph, and  suggested  so  obviously,  that 
adaptation  of  them  to  this  would  seem  rep- 
itition,  the  term  *user'  is  applicable  to 
David  Minge  as  properly  as  the  term  *  bor- 
rower. * 

But  if  these  appellations  belong  not  to 
him,  whether,  in  equity,  his  representative 
ought  to  repay  the  money  borrowed  and 
used,  or  not,  will  be  discussed  hereafter. 

Lent  to  and  used  by  Claiborne,]  on  these 
words  no  animadversion  is  necessary,  more 
than  that  they  are  a  mere  pleonasm;  for 
the  representative  of  David  Minge,  if  he 
were  not  the  borrower  or  user  of  the  money, 
was  according  to  the  opinion,  not  bound  in 
equity,  for  repayment  of  it,  what  other 
man  soever  was  the  borrower  or  user. 

But  a  security  only,]  security,  as  the  term 
is  here  used,  is  the  synonyma  of  surety, 
which  latter,  because  it  is  less  equivocal 
than   the   former,  shall,    instead   of   it,    be 

hereafter  employed. 
281  *A  surety  is  one     bound  that  some- 

thing shall  be  done,  not  by  himself 
in  the  first  instance  but,  by  some  other, 
and,  in  case  of  default  by  this  prime  agent, 
that  the  obligor  shall  perform  the  act,  or 
compensate  for  nonperformance. 


In  the  principal  case,  the  relation  of 
William  Claiborne  and  David  Minge,  be- 
tween themselves,  was  the  relation  of  debi- 
tor and  surety,  so  that  the  latter,  if  he  had 
been  compelled  to  repay  the  money  bor- 
rowed, might  for  reparation,  have  resorted 
to  the  former,  upon  one  or  other  of  the 
principles  explained  in  the  case  between 
Lomax  and  Pendleton,  (e) 

The  legal  relation  of  James  Field  and 
David  Minge,  between  themselves,  was,  not 
the  relation  of  creditor  and  surety  but,  the 
relation  of  creditor  and  principal  debitor ; 
for  David  Minge,  binds  himself  and  his 
heirs,  &c.  in  a  penalty,  and  the  obligation 
for  payment  of  the  penalty  he  agrees,  by 
the  condition,  shall  remain  in  force,  if  he 
and  William  Claiborne  shall  not  pay  the 
principal  money  and  interest. 

David  Minge,  therefore,  by  law  was,  not 
a  surety,  or  a  security  as  he  is  called,  but 
by  the  terms  of  the  obligation,  as  much  a 
debitor  as  the  co-obligor  William  Claiborne. 

Ought  not,  in  equity,  to  be  further  or 
otherwise  bound  than  he  was,  by  the  con- 
tract, bound  at  law,]  the  contract  itself 
sheweth  him  to  have  been  bound  at  law  as 
far  as  William  Claiborne  was  bound  at  law. 

Why  then  ought  not  the  representatives 
of  David  Minge,  in  equity,  to  be  bound  as 
far  as  the  representatives  of  William  Clai- 
borne, if  he  had  died  first,  would 
282  have  been  bound?  the  *answer,  con- 
tained in  the  opinion  introductory  to 
the  reversing  decree,  is,  he  was,  neither, 
first,  the  borrower,  nor,  secondly,  the  user, 
of  the  money,  but,  thirdly,  a  security  only, 
let  all  these,  although  every  one  of  them 
may  plausibly  at  least  be  denied,  be  for  ar- 
gumentsake,  granted;  the  single  question 
then  will  be,  whether  a  creditor  ought  not, 
in  equity,  to  have  like  remedy  against  the 
suretys  representatives  as  he  might  have 
prosecuted  against  the  principal  debitors 
representatives?  • 

If  between  the  obligations  of  the  debitor 
and  surety  and  their  respective  representa- 
tives to  pay,  and  between  the  rights  of  the 


(e)  This  case  is  to  be  fonnd  In  a  thin  folio,  called 
chancery  decisions,  about  a  score,  of  many  copies 
of  It  printed,  have  been  sold,  the  author  of  it,  who 
expected  it  would  be  thought  to  deserve  a  place  in 
most  law  libraries,  accounts  for  this  neglect  in  a 
way  suflTirested  to  him  by  the  loUowlnir  passage  in 
Plutarch:  that  biosrrapher  relates,  that  Cato,  the 
censor,  when  he  was  eighty  years  of  age,  undertook 
to  learn  the  language  of  the  greeks,  the  cultivation 
of  whose  literature,  believed  by  his  countrymen  to 
have  enlightened  them,  he  had,  upon  all  occasions 
before,  discouraged,  vilified,  reprobated,  to  punish 
him  for  this  blasphemy,  the  rage,  with  which,  at 
such  an  advanced  period  of  his  life,  he  was  infected, 
for  confabulation  in  a  dialect  new  to  him.  was  called 
a  judgement  upon  him.  the  author  of  the  chancery 
decisions  was  guilty  of  an  offence  somewhat  similar, 
he  had  been  for  many  years  occasionally  speaking 
Irreverently  of  some  reported  westmonasterian 
adjudications:  to  be  punished  for  which,  perhaps, 
he  was  afterwards  seized  with  a  rage  for  reporting 

reporting  his  own  adjudications  too,  which  may 

be  as  unentertalning  and  unedlfylng  as  the  senile 
garrulity  of  Cato  in  a  language  not  his  vernacu- 
lar tongue,  notwithstanding  that  work  has  been 
slighted,  the  authors  cacoe.  thes  blasphemandl  in 
that  way  is  so  inveterate  that  it  may  be  pronounced 
insanable  this  opusculum  may  be  slighted  in  the 
same  manner:  yet  his  cacoethe^  edendi  will  break 
forth,  when  such  occasions  as  this  present  fit  sub- 
jects for  his  lucubrations.— Note  in  edition  of  1795. 
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creditor  to  demand,  from  one  or  other,  the 
money  due,  in  the  event  which  happened, 
the  distinction  exist,  some  reason  for  it  may 
be  and  ought  to  be  adduced. 

The  only  specious  argument  for  the  dis- 
tinction, which  hath  occurred  to  the  com- 
mentator, after  long,  frequent,  diligent 
inrestigation,  is  founded  on  compassion 
for  an  innocent  surety,  as  he  is  called, — 
improperly  called,  if  we  regard  the  etymol- 
ogy of  the  epithet,  and  the  consequence  to 
the  creditor  pretended  to  be  sanctified  by  it. 
an  innocent  man  is  he,  by  whose  act,  or  by 
whose  omission,  another  man  is  not  hurt; 
but  the  creditor,  losing  the  money,  which 
he  had  lent,  and  the  loss  of  which  he  would 
not  have  hazarded,  if  the  surety  had  not  sol- 
emnly agreed  to  be  sponsor  for  the  borrowers 
sufficiency,  is  hurt  by  an  act  of  the  surety 
in  procuring  the  loan,  and  by  his  omission 
to  guard  against  the  loss,  if  his  representa- 
tive be  discharged  from  responsibility. 

However  that  may  be,  compassion  ought 
not  to  influence  a  judge,  in  whom,  acting 
officialy,  apathy  is  less  a  vice  than  sym- 
pathy. 

The  creditor  may  have  mercy  upon  his 
necessitous  debitor,  and  forgive  him  the 
debt,  incurred  by  borrowing  mone3'  to  sup- 
port a  family, — may  be  content  with  less 
than  he  might  rigorously  clame  from  a 
surety,  upon  whom  the  debt  of  an  insolvent 
falls,  such  charity  and  liberality  in  the 
creditor  himself  are  commendable,  but 
when  he  exacts  his  dues,  the  judge-  cannot 
constitute  himself  the  creditors  almoner, 
or  the  dispenser  of  his  bounty,  the  judge, 
by  the  eagerness,  which  his  yearnings  ex- 
cite, to  divert  the  burthen  impending  on  a 
surety,  ought  not  to  be  transported  so  far 
as  to  forget,  that  his  charity  and  benefi- 
cence ought  to  begin  at  home;  that  his 
own  purse,  not  the  purse  of  another  man,  is 
the  source  from  which  the  relief  he  would 
afford  should  flow ;  and  that,  whilst  he 
spares  the  store  of  a  wealthy  surety,  he 
may  be  taking  the  bread  out  of  the  mouths 
of  a  creditors  starving  family,  of  the 
cases  which  can  be  put,  such  exoneration 
of  the  surety  seemeth,  in  all  unjust,  arbi- 
trary, oppressive,  and,  in  some,  cruel. 
283  *The  distinction,  now  under  consid- 

eration, is  oppugned  by  principles  both 
of  law  and  equity,  according  to  them,  the 
right  to  demand,  and  the  obligation  to 
make,  specific  restitution,  or  vicarious  satis- 
faction, originating  by  contract,  are  com- 
plete, either,  first,  by  an  act  of  one  party 
beneficial  to  the  other,  and  performed  at 
his  request,  or,  secondly,  by  an  act  of  one 
party  detrimental  to  himself,  performed  at 
like  request  of  the  other  party. 

The  merits  of  the  party  performing  the 
acts,  in  both  cases,  are  equal  in  legal  esti- 
mation, nor  do  the  principles  of  equity 
teach  ns  to  exalt  the  merit  in  one  above 
that  in  the  other,  or  to  construct  tables  for 
graduating  the  merits  in  either  of  them. 

Whoever  used  the  money,  or  in  whatever 
manner  he  used  it,  or  whether  he  threw  it 
away,  the  merit  of  the  lender  was  the 
same,   because   his   detriment    in    parting 


with  his  money  was  the  same,  the  bor- 
rower indeed,  obtaining  what  he  wanted 
and  what  he  could  not  have  obtained 
without  the  suretys  kind  ofiice,  .  in  pro- 
curing the  loan,  is  indebted  to  that  bene- 
factor doubly, — owes  the  *debt  immense  of 
endless  gratitude,'  and  is  moreover  bound 
to  indemnify  him;  but  the  right  of  the 
lender  to  demand  from  them,  and  their  obli- 
gation to  repay  to  him,  the  money  bor- 
rowed, do  not  depend  upon,  and  cannot  be 
magnified  or  diminished  by,  the  right  and 
obligation  existing  between  them,  either  in 
law  or   equity. 

When  the  cause  was  heard  before  the 
high  court  of  chancery,  the  argument,  in 
support  of  the  distinction,  now  irrevocably 
established,  consisted,  not  of  reasoning  on 
the  subject  but,  of  quotations,  from,  and 
references  to,  authorities,  (f)  of  which 
284  *kinds  of  argumentation  the  latter,  is 
generaly  preferred,  because  it  is  not 
only  much  easier,  but,  more  influential,  than 
the  former. 

Of  the  authorities,  quoted  by  the  defend- 
ents  counsel,  that  upon  which  he  chiefly 
relied,  which  was  not  less  satisfactory  than 
the  other,  and  the  sense  of  which  is    trans- 


(f)  Sentences,  ezbiblted  sometimes  in  print,  and 
enshrined,  at  other  times.  In  MSS,  of  men  in  Eng- 
land, who.  after  inausruration  by  the  coif,  with  the 
pareantry  and  firrimace  attendlnsr  that  ceremony, 
called  by  writs,  or  commissioned  by  letters  patent, 
are  mounted  on  the  one  bench  or  the  other,  at 
Westminster,  or  who  had  been  appointed  masters 
of  the  rolls,  or  who  had  received  the  ?  reat  seal  from 
the  hands,  after  kissing  them,  of  his  or  her  sacred 
majesty,  with  the  titles  of  lord  keepers  or  lord 
chancellors,— the  sentences  are  called  authorities, 
and  are  so  respected  that  when  a  thinsr  is  said  to  be 
just  or  unjust,  the  speaker,  who  is  required  to  prove 
it.  In  like  manner  as  some  men,  not  louff  asro, 
thought  nothinsr  necessary  to  prove  a  physical 
truth  more  than  to  shew  that  it  had  been  affirmed 
by  Aristotle,  some  where  or  other  in  his  works, 
supposeth  the  justice  or  injustice  of  the  thins:  In 
question,  decisively  proved.  If  he  can  shew  It  to 
have  been  declared  to  be  just  or  unjust  by  some 
lord  chief  baron,  lord  chief  justice,  or  one  of  their 
associates,  or  by  his  honor  the  master  of  the  rolls. 
or  by  some  lord  keeper  or  lord  chancellor,  when 
one  of  these  sentences,  carried  before  the  house  of 
lords,  is  affirmed  or  reversed,  the  matter  is  then 
supposed  to  have  been  examined  with  extreme 
severity,  and  like  subjects  tortured  in  the  experl- 
mentum  crusls,  to  be  incapable  of  further  enuclea- 
tion, these  affirmations  and  reversals,  by  those 
judsres  In  appeal.  In  that  country,  at  all  times  after 
bear  the  stamp  of  infallibility,  to  deny  or  dispute 
which  Is  a  dangerous  heresy;  for.  in  1697,  the  court 
of  kinfifs  bench  havingr  given  a  judgrment.  incon- 
sistent with  a  determination  of  the  house  of  lords, 
their  supremacies,  much  offended,  summoned  the 
chief  justice  to  give  his  reasons  for  the  judgrment, 
and  when  he  refused  to  do  so,  threatened  him  with 
a  commitment  to  the  tower,  reports  by  R.  Ray- 
mond. 1  vol.  p.  18.  in  numberless  cases,  and,  among* 
them,  even  where  the  question  is,  what  was  the 
meaninffof  a  mans  words  in  his  testament!  decads 
of  heavy,  hug-e,  un wieldly,  folio  volumes,  attended 
by  a  suitable  number  of  quartos  and  octavos,  are 
Introduced,  every  one  pretended  to  contain  the 
report  of  a  case  in  point  the  authorities  appear 
sometimes  to  jarr.  and.  w^hen  they  do  so,  the  engllsh 
judfires  seldom  fail,  because  It  Is  very  much  their 
wish,  to  reconcile  them,  when  that  is  done,  every 
one  seems  to  be  satisfied,  but  whether  the  author- 
ities can  be  reconciled  with  common  sense,  often 
more  difficult  than  reconcilement  of  them  with 
another,  is  rarely  thought  worth  inquiry,  the 
superstitious  veneration  from  them  even  In  Amer* 
lea,  is  so  deeply  rooted,  that  the  man  who  can 
rationaly  expect  he  shall  live  until  It  is  eradicated, 
ought  to  have  antediluvian  stamina.— Note  In  edi- 
tion of  1795. 
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cribed  almost  literaly  into  the  opinion  of 
the  court  of  appeals,  is  this  case  of  RatcUffe 
versus  Graves  et  alios,  in  Vernon's  reports 
1    vol.  p.  196. 

^Walter  Ratcliffe,  plaintiffs  father,  hav- 
ing made  his  will,  and  plaintiff  and  his 
brother  John  executors  and  residuary  lega- 
tees, and  they  being  infants  at  their  f  ithers 
death,  administration  with  the  will  annexed 
during  their  minority  was  granted  to  Eliz- 
abeth Ratcliffe  their  mother;  and  the  pre- 
rogative court  upon  granting  the  said 
administration  took  the  usual  bond  from  the 
administratrix,  in  which  the  two  defend- 
ents  the  Heathers  were  bound,  as  her  sure- 
ties, the  plaintiffs  brother  being  dead,  and 
having  made  his  will  and  plaintiff  execu- 
tor, he  now  brought  his  bill  for  an  account 
of  the  testators  personal  estate,  and  as  to 
the  defendents  the  sureties,  it  was  sug- 
gested that  by  fraud  and  covin,  they  had 
got  up  their  said  bond,  and  had  procured 
insufficient  security  to  be  accepted  by  the 
prerogative  court  in  the  room  thereof,  but 
the  lord  keeper,  upon  the  first  opening  of 
the  matter,  declared  he  would  not  charge 
the  sureties  further  than  they  were  answer- 
able at  law ;  and  dismissed  the  bill  as  to 
that  part.' 

Upon  this  case  but  few  observations  can 
be  made,  because  the  man  who  determined 
it  hath  not  condescended  to  give  a  reason 
for  his  determination,  not  only  would  give 
no  reason,  but,  interrupted  a  discussion, 
turning  a  deaf  ear,  when  the  matter  was 
first  opened,  to  everything  which 
285  could  have  been  *urged  against,  and 
which  might  have  prevailed  upon  him 
to  repudiate,  the  opinion,  to  which  he  had 
been  wedded  perhaps  overfondly.  the 
commentator,  when  this  authority  was 
quoted  on  another  occasion,  ventured  to 
affirm,  that  such  a  hasty  dogmatical,  ab- 
rupt depulsion  of  the  question,  rather  than 
decision,  which  ought  always  to  be  pre- 
ceded by  mature  deliberation, — a  declaration 
that  he  would  not  charge  the  sureties  further 
than  they  were  .answerable  at  law,  and  this, 
for  any  thing  appearing  to  the  contrary,only 
because  he  would  not  charge  them,  as  if  the 
will  of  this  lordly  judge,  like  the  princely 
sic  volo  sic  jubeo,  were  law, — deserveth  not 
to  be  classed  among  the  responsa  prudentum ; 
— and  moreover  ventured  to  affirm,  that 
it  is  in  titled  to  less  respect  than  one  of  the 
cases  which  are  called  anomalous,  not  only 
deviating  from  general  principles,  admitted 
universaly  to  be  the  foundation  of  resort  to 
the  court  of  equity  for  relief,  where  the 
party  applying  for  it  is  remediless  at  com- 
mon law  but,  contradicting  those  princi- 
ples where  they  have  been  recognized  and 
exemplified  in  particular  cases,  not  ration- 
aly  distinguishable  from  it;  in  proof  of 
which,  besides  the  cases  herein  before  ad- 
duced, by  way  of  examples,  let  a  reference 
be  to  the  case  of  Underwood  against  Staney, 
reported  in  chancery  cases,  p.  77  which 
was  thus: 

*The  obligee  in  a  bond  of  twenty  years 
old  exhibits  his  bill  against  the  adminis- 
trator of  the  principal  and  the  surety  (upon 


loss  of  the  bond. )  the  administrator  saith 
by  his  answer  that  he  hath  no  assets.  Upon 
hearing  the  cause,  it  was  directed  to  a  trial, 
whether  the  surety  had  sealed  and  delivered 
the  bond;  and  a  verdict  had  passed  against 
the  surety,  (viz.)  that  he  had  sealed  and 
entered  into  the  bond,  and  the  cause  com- 
ing back  to  this  court,  and  the  plaintiffs 
counsil  praying  a  decree  for  the  plaintiffs 
debt  against  the  surety,  serjeant  Fountain 
(not  of  counsil  on  either  side)  said  it  was 
doubtful  whether  equity  should  in  this  case 
bind  the  (surety,  who  was  not  obliged  in 
law,  but  in  respect  of  the  lien  of  the  bond ; 
and  that  being  lost  and  the  surety  having 
no  benefit  by  (nor  consideration  for)  being 
bound,  he  thought  equity  after  so  long  a 
time  should  not  charge  the  surety,  the  mas- 
ter of  the  rolls  said  he  would  see  to  moder- 
ate and  mediate  this  matter  between  the 
parties;  in  order  to  which,  he  was  several 
times  attended  by  the  plaintiff;  and  thede- 
fendent  making  default,  he  decreed  for  the 
plaintiff,  and  afterwards  the  cause  was, 
upon  a  case  made,  brought  before  my  lord 
chancellor,  who  was  of  opinion  with  the 
master  of  rolls,  and  decreed  it  for  the  plain- 
tiff, it  was  in  the  debate  of  this  case, 
said,  that  if  a  grantee  in  a  voluntary  deed, 
or  an  obligee  in  a  voluntary  bond,  lose 
286  the  deed  or  bond,  they  should  have  *rem- 
edy  against  the  grantor  or  obli- 
gor in  equity,  tamen  quaere,  but  if  so,  no 
mistake  in  the  principal  case,  where  the 
bond  was  for  money  lent;  and  though  the 
surety  had  no  advantage,  yet  the  obligee 
had  parted  with  his  money, 'and  loss  is  as 
good  a  consideration  for  a  promise,  as  ben- 
efit or  profit.' 

This  case  may  be  a  match  at  least,  if 
not  an  overmatch,  for  that  in  Vernon, 
neither  of  them  states  any  reason  for  the 
decree,  the  case  in  Vernon  was  indeed  de- 
termined a  few  years  after  the  other;  but, 
to  compensate  for  this,  the  determination 
in  the  earlier  was  by  his  honor  the  rolls, 
and  his  lordship,  the  chancellor;  in  the 
other,  by  his  lordship  the  keeper  only ; 
so  that  here  are  two  judges  (one  of  them 
not  a  lord  indeed)  to  one;  that  in  Ver- 
non was  upon  the  first  opening;  that 
in  the  other  was  upon  a  case  made 
brought  before  my  lord  chancellor,  and 
therefore  possibly,  after  deliberation, 
perhaps  neither  of  them  ought  to  be  of  oracu- 
lar authority  further  than  they  are  recon- 
cilable with  the  principles  of  justice,  and 
the  one  in  the  chancery  cases  is  thoug-ht 
reconcilable  with  those  principles. 

If  its  authority  be  allowed,  it  is,  in  foren- 
sic phrase,  a  case  in  point,  unless  be- 
tween a  loss  of  the  surety's  bond  and  the 
surety's  death  in  the  lifetime  of  the  princi- 
pal debtor,  by  which  events  the  obligees 
were  deprived  of  their  remedies  at  common 
law,  be  such  a  difference  as  wiU,  in  equity, 
justify  a  decree  for  the  obligee  in  one  case* 
and  a  dismission  of  his  bill  in  the  other 
case. 

Judges,  whose  understandings  elaborate 
erudition  hath  polished  and  recondite 
science  hath  illumined,  may  be  able  to  dia- 
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cover  such  a  diflFcrcnce.  the  com  men  ta  tor 
acknowledg^eth  such  a  difference  to  have 
eluded  his  acumen  ingenii. 

The  accident  by  which  a  party,  in  one 
case,  was  remediless  at  common  law,  was 
the  loss  of  a  paper;  the  accident  by  which 
a  party,  in  the  other  case,  was  remediless 
at  common  law,  was  the  death  of  one  man 
before  another, — a  difference,  if  material  at 
all,  favorable  to  the  party  in  the  latter 
case,  because  the  accident  there  was,  not 
through  any  default  of  her  or  her  testator 
but,  an  act  of  god,  which  the  law  itself  de- 
clareth  shall  not  injure  any  man.  whereas 
the  loss  of  the  paper  may  have  been  through 
negligence  of  the  obligee. 

Perhaps  this  difference  may  be  alleged 
that,  in  one  case,  by  the  bond,  if  it  were 
ostensible,  the  surety  might  be  charged 
even  at  common  law,  so  that  the  court  of 
equity,  giving  relief  in  that  case,  doth 
nothing  more  than  supply  the  want  of  evi- 
dence to  prove  existence  of  the  bond,  and 
enforce  performance  of  an  obligation  prae- 
existent;  but  in  the  principal  case,  the 
bond  is  ostensible ;  and  the  court  of  equity 
giving  relief,  instead  of  forcing  perform- 
ance of  an  obligation  praeexistent, 
287  *upon  which  an  action  at  common 
law  is  maintainable,  would  create  a 
new  obligation, the  former  being  discharged, 
but  this  would  bring  us  back  to  the  ques- 
tion, whether  a  right  were  destroyed,  or  an 
obligation  discharged,  by  the  want  of 
legal  remedy  to  recover  the  right,  or  to  ex- 
act performance  of  the  obligation. 

Now  an  obligation  may  be  discharged 
either  by  an  act  of  the  obligor,  or  by  an 
act  of  the  obligee. 

1.  By  act  of  the  obligor;  when  William 
Claiborne  and  David  Minge  sealed  and  de- 
livered their  obligation,  acknowledging 
themselves  bound  in  3000  pounds,  payable  to 
James  Field,  upon  condition,  that,  if  they 
paid  1500  pounds  to  him,  the  obligation 
should  be  void;  if  they  had  paid  1500 
pounds  accordingly,  the  obligation  would 
have  been  discharged, — would  have  been 
void, — by  the  letter  of  the  contract. 

2.  By  act  of  the  obligee :  if  James  Field 
had  sealed  and  delivered  an  acquitance,  the 
obligation  would  have  been  discharged  by 
consent,  neither  of  these  having  been  in 
the  case. 

If  the  obligation  were  discharged,  it 
must  have  been  by  an  act  of  the  law,  or 
rather  by  an  omission  of  the  law,  to  provide 
a  remedy  for  redress  of  a  wrong;  but  let 
it  be  called  an  act  of  the  law.  the  case 
then  is  this: 

By  act  of  law,  a  man  is  deprived  of  his 
remedy  to  recover  a  just  debt,  on  the 
other  hand,  one  of  the  maxims  of  law  is, 
*an  act  of  the  law  shall  never  work  a 
wrong. ' 

In  such  a  case,  Francis  Bacon,  in  a  tract 
intituled  maxims  of  the  law,  under  the 
rule,  by  him  numbered  3,  verba  fortius  ac- 
cipiuntur contra  proferentem,  hath  deliv- 
ered a  criterion,  fit  to  be  remembered,  in 
these  words:  'a  point  worthy  to  be  observed 
generally   in  the    rules  of   the  law  is,  that 


when  they  encounter  and  cross  one  anothei 
in  any  case,  it  be  understood  which  the  lai 
holdeth  worthier  and  to  be  prefered ;  and  i 
is  in  this  particular  very  notable  to  con 
sider  that  this  being  a  rule  of  some  strict 
ness  and  rigor  doth  not,  as  it  were,  it 
office,  but  in  absence  of  other  rules  whic 
are  of  more  equity  and  humanity.' 

The  man  who  thinks  the  rules  of  law,  b 
an  inference  from  which  the  bond  in  th 
principal  case  was  affirmed,  as  is  supposed 
to  have  been  discharged,  strict  and  rigoi 
ous,  and  the  maxim,  an  act  of  the  law  sha! 
never  work  a  wrong,  equitable  and  humane 
and  that  the  foresaid  inference  and  maxix 
in  this  instance  encounter  and  cross  on 
another ;  such  a  man  would  incline  to  be 
lieve  that  a  Bacon,  if  he  had  been  th 
judge,  even  in  a  court  of  law,  would  nc 
have  said  that  the  bond  was  discharged  b 
the  death  of  Minge  in  the  lifetime  of  Clai 
borne,  although  no  action  at  common  lai 
could  be  maintained  on  the  bond 
288  what  he  *would  probably  have  sB.it 
in  another  place,  will  be  mentione 
hereafter. 

That  author  in  the  same  tract  hath  in 
serted  this  rule,  numbered  9,  quod  remedi 
destituitur  ipsa  re  valet  si  culpa  absit,  t 
which  are  subjoined  these  paraphrasti 
terms:  *the  benignity  of  the  law  is  such,  a 
when  to  preserve  the  principles  and  ground 
of  law  it  depriveth  a  man  of  his  remed 
without  his  own  fault,  it  will  rather  pu 
him  in  a  better  degree  and  condition  tha; 
in  a  worse;  for  if  it  disable  him  to  pursu 
his  action,  or  to  make  his  claim,  some 
times  it  will  give  him  the  thing  itself  b 
operation  of  law  without  any  act  of  hi 
own,  sometimes  it  will  give  him  a  mor 
beneficial  remedy.' 

If  the  genius  of  the  common  law  in 
spires  its  judges  with  an  inclination  to  in 
vent  and  apply  remedies  for  averting  th 
perdition  of  rights,  by  operation  of  rigi 
inflexible  rules,— to  uphold  rights,  although 
for  recovery  thereof,  those  rules  have  dis 
abled  parties  to  pursue  their  actions, — ii 
fine  to  put  parties,  so  deprived  of  thei 
actions,  in  a  better  condition  rather  thai 
in  a  worse;  may  we  not  reasonably  con 
jecture  that  the  mystagogue  of  science 
whose  language  was  lately  quoted,  if  whei 
he  adorned  the  english  high  court  o 
chancery,  the  principal  case  had  bee: 
brought  before  him,  would  not  like  the  in 
exorable  keeper,  in  the  case  of  Ratcliff 
versus  Graves,  have  hurried  the  plaintii 
from  his  presence,  with  a  dismission  of  he 
bill,  but  that,  inspired  by  the  genius  o 
equity,  he  would  have  pronounced  a  sen 
tence  somewhat  in  this  form ;  *the  benignit; 
of  'equity  is  such,  that  it  will,  when  the  law 
to  preserve  its  principles  and  grounds,  de 
priveth  a  man  of  his  remedy,  without  hi 
own  fault,  give  him  a  remedy  equaly  bene 
ficial'?  and  would  not  such  a  sentence  hav 
been  in  perfect  concord  with  principles  o 
equity,  which  hitherto  have  been  acknowl 
edged  universaly,  and  from  which  example 
of  deviation  occur  not,  except  in  two  o 
three    sudden    selfwilled   declarations   of  ; 
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lord  keeper,  that  he  would  not  charge  a 
surety  further  than  he  was  answerable  at 
law,  although  neither  he,  nor  any  other 
man,  ever  pretended  to  assign  a  reason, 
nor,  as  is  believed,  was  able  to  assign  a 
reason,  for  the  deviation? 

So  much  of  the  opinion  as  hath  been  con- 
sidered, no  doubt  seemed  to  those  who  de- 
livered it  sufficient  to  evince  the  error  of 
the  reversed  decree ;  so  that  the  following 
part  appeareth  to  have  been  added  per 
saturam;  but,  as  it  is  crammed  therein,  it 
must  not  be  passed  over;  and  it  deserveth 
special  notice,  because  it  refereth  to  certain 
topics,  from  which,  or  from  one  of  which, 
at  least,  an  v  argument  may  be  drawn 
powerfully     supporting     that    decree,    the 

eversion  of  which  was  intended. 
289  *And  no  fraud  or  mistake  appearing 
to  have  occurred  in  the  writing  of 
the  bond,  [if  the  three  men,  who  transacted 
this  business,  did  intend  to  make  a  con- 
tract to  this  purpose ;  that  the  representa- 
tives of  David  Minge,  in  the  event  of  his 
death,  in  the  lifetime  of  William  Claiborne, 
should  be  discharged  from  their  testators 
obligation  to  assure  the  repayment  of  the 
money  borrowed  by  William  Claiborne,  with 
interest,  every  man  will  agree  with  the 
court  of  appeals,  that  no  fraud  or  mistake 
occurred  in  the  writing  of  the  bond ;  and 
perhaps  the  court  of  appeals  will  agree, 
with  every  other  man,  that  the  creditor  was 
unwise  in  making  such  a  contract,  which 
was  nothing  but  a  wager,  by  which,  in  no 
event,  he  could  gain  any  thing,  and  in 
one  event  might  lose  his  stake. 

But,  if  the  parties  did  intend,  that  David 
Minge  or  his  representatives  should  assure 
the  repayment,  in  every  event,  as  most  men 
will  suppose  they  did,  and  if  the  bond  be 
written  in  such  a  manner,  that,  unless  the 
money  were  paid  in  the  lifetime  of  both, 
the  intended  satisdation  is  confined  to  the 
single  event  of  David  Minges  breathing 
after  William  Claiborne  should  cease  to 
breathe,  then  the  parties  were  deceived, — 
deception  occurred  in  the  writing  of  the 
bond ;  and  if  deception  and  fraud  be  con- 
vertible terms,  as  they  are,  if  ordinary 
vocabularies  err  not,  fraud  occurred  in  the 
writing  of  the  bond. 

Whether  the  party  who  gained  by  the 
deception  meditated  it  or  not?  authorities 
perhaps  may  make  an  important  inquiry; 
but  if  they  do  not  decide  otherwise,  the 
pure  principles  of  equity  seem  to  teach, 
that  a  man  ought  not  to  suffer  detriment 
by  fraud,  occurring  in  a  contract,  although 
the  fraud  were  not  premeditated,  and  the 
contract  not  studiously  and  industriously 
conceived  in  terms  by  which  the  party  was 
harmed,  the  turpitude  of  the  fraud,  with 
that  ingredient,  is  indeed  the  fouler  for  it; 
but  the  reason,  why  the  contract  ought 
not  to  be  detrimental  to  the  party,  is  sup- 
posed to  be,  that  it  was  a  contract  which  he 
did  not  mean  to  make, — a  contract,  to 
which,  if  he  had  known  the  purport  of  the 
terms  used  to  declare  it  he  would  not  have 
yielded  his  consent, — a  contract  not  the 
image  of   the  parties  intention,    by  which 


the  written  act  ought  to  have  been  moulded, 
by  the  roman  civij  law,  non  videntur,  qui 
errant,  consentire.  Dig.  lib.  L.  tit.  XVII. 
Reg.  CXVI  i  2. 

Further,  if  the  parties  did  intend  that 
David  Minge  or  his  representatives  should 
assure  repayment  of  the  money  borrowed, 
in  all  events,  and  the  bond  be  written  in 
such  a  form  that  the  satisdation  would  be 
ineffectual  in  one  event, — an  event  which 
neither  the  creditor  nor  perhaps  either  of 
the  other  parties  had  in  contemplation ; — in 
other  words,  if  the  creditor,  if  all 
290  the  'parties,  did  TAKE  a  bond  to  be 
what  it  is  not,  some  men  would 
NAME  what  occurred  in  the  writing  of  the 
bond  a  MISTAKE,  and  would  not  be  per- 
suaded easily,  that  they  gave  it  a  MIS- 
NAME. 

If  a  court  of  equity,  because  possibly  not 
supported  by  authorities,  would  not  relieve 
against  a  fraud  unpremeditated,  that  court, 
as  is  conceived,  would  not  transgress  its 
legitime  bounds  by  granting  relief  against 
such  a  mistake. 

It  is  to  be  considered  as  a  joint  obliga- 
tion,] it  was  stated  to  be,  and  therefore 
must  have  been  considered,  as  a  joint  obli- 
gation, both  in  the  bill,  and  the  reversed 
decree ;  and  because,  being  joint,  an  action 
at  common  law  could  not  be  maintained 
upon  it,  the  executrix  of  the  obligee,  illad- 
vised  as  unlucky,  supplicated  a  court  of 
equity  to  succour  a  conscientious  demand, 
which  the  court  of  common  law,  although 
not  an  enemy  to  it,  and  in  truth  the  parent 
of  it,  could  not  befriend ; — a  case  occupying 
perhaps  the  first  grade  in  the  catalogue  of 
cases,  which  are  in  titled  to  be  salutiferous 
interposition  of  the  court  of  equity,  and 
for  the  sake  of  which  that  tribunal,  auxil- 
iary t«  the  common  law  itself,  was  insti- 
tuted, but  vain  was  her  application,  for 
the  bond  was 

Subject  to  the  LEGAL  consequence  of 
Minge  and  his  representatives  being  dis- 
charged by  the  death  of  him  in  the  lifetime 
of  Claiborne,]  the  sum  of  the  opinion  seems 
to  be,  that,  when,  for  any  cause  whatever, 
an  action  at  common  law  cannot  be  main- 
tained against  a  surety,  or  his  representa- 
tive, on  his  bond,  wherein  with  him  the 
principal  is  bound  jointly,  unless  he  the 
surety  was  borrower  or  user  of  the  money, 
or  fraud  or  mistake  appear  to  have  occurred 
in  the  writing  of  the  bond,  the  obligation 
is  discharged  in  equity,  if  such  be  the 
opinion  of  the  court  of  appeals,  to  reconcile 
it  with  fundamental  general  principles  is 
not  in  the  power  of  the  commentator. 

If  this  be  not  their  opinion,  what  there 
or  elsewhere  can  justify  the  final  sentence 

And  that  the  said  decree  is  erroneous?] 
to  which  sentence  however,  all  people, 
within  a  certain  district,  must  now  sub- 
mit ;  but  which  will  not  be  approved,  as  is 
believed,  by  them  any  more  than  it  will  be 
approved  by  others,  let  us  vary  the  case, 
only,  by  supposing  James  Field  to  have 
been  resident  on  Amsterdam,  Paris,  or 
some  other  foreign  country,  and  William 
Claiborne  and    David  Minge   to  have   gone 
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thither,  and,  for  securing  repayment  of  the 
borrowed  money  by  William  Claiborne,  to 
have  sealed  and  delivered  their  obligation 
there,  instead  of  Princegeorge  county  in 
Virginia ;  would  the  court  of  appeals  have 
reversed  the  decree,  in  that  case,  for  the 
executrix  of  James  Field  against  the  rep- 
resentative of  David  Minge?  if  not, 
291  what  ^reason  can  be  assigned  for  the 
difference?  if  they  would  have  re- 
versed it,  would  foreigners  think  the 
justice  of  Virginia  or  the  administrators  of 
it  proper  subjects  for  panegyric? 


Bktwkbn 
CARTER  BASSETT  HARRISON,  and 
Mary  Howell  liis  wife,  and  Anne  Armis- 
tead,  Allen  and  Martha  Bland  Allen, 
infants  by  the  said  Carter  Bassett,  their 
next  iriendtPlainliffs, 

AND 

WILLIAM  ALLEN,  defendent. 

Sept,  1794. 

Statute  of  Descent— Suspension  of  Repeelln^  Statute- 
Effect*— The  section  of  the  statute  of  1786^,  that 
an  intestate's  real  estate  shall  descend  to  his 
children:  if  none,  to  his  father:  if  none,  to  his 
mother,  brother,  and  sister,  &c.,  was  enacted  in 
1792,  by  an  act  which  repealed  that  of  1785-7,  which 
was  to  be  in  force  from  Its  passage;  but  subse- 
quently In  the  same  session,  the  operation  of  the 
Acts  of  1792,  was  suspended.  By  Act  of  1789,  the 
mere  repeal  of  a  law  did  not  revive  a  law  which  It 
bad  repealed.  Hbld,  that  the  section  of  the  Act 
of  1785,  above  cited,  was  not  repealed,  nor  the  Act 
itself,  during  the  suspension  of  that  of  1792.  So 
that. 

I.  Sume— Sisters— Brothers. —Sisters  could  particl 
pate  with  their  brother  in  an  inheritance. 

a.  Wills  —  After-Acquired  Lands. t— Lands  acquired 
after  the  date  of  a  testament  could  be  transferred 
by  said  testament  if  such  be  the  testator's  inten- 
tion. 

3.  Same— Same.— If  such  after  acquired  lan-d  did  not 
pass  by  a  testament.  It  would  descend,  In  default 
of  children  and  their  descendents,  to  testator's 
father,  and  so,  on  down  according  to  the  statute. 

THE  plaintiffs  femes  and  the  defendent 
were  the  children  of  William  Allen,  by 
second  wife. 

His  son,  by  a  former  wife,  John  Allen, 
by  his  testament,  which  was  dated  in  may, 
1783,  devised  all  his  estate  to  his  father,  and 
died  in  may,  1793,  being  seized  of  lands  of 
inheritance  acqnired  after  the  date  of  his 
testament. 

William  Allen,  the  father,  in  September, 
1789,  made  his  testament,  containing  de- 
vises of  lands,  and  a  bequest  of  the  residue 
of  his  estate  after  some  specific  and  pecu- 
niary legacies,  to  his  sons,  and  died  in 
July,  1793. 

By  statute,  passed  in  1785,    to  be  in  force 


*For  the  decision  of  the  court  of  appeals  In  this 
case,  afflrmlnff  the  decree  of  the  hlffh  court  of 
chancery,  see  Harrison  v.  Allen,  8  Call  289. 

1^  Wins -After- Acquired  Lands.— See  notes  cited  in 
/ooi-noU  to  Turpin  v.  Turpln.  Wythe  187. 


from  and  after  the  first  day  of  January 
1787,  was  enacted,  that  when  any  person 
having  title  to  real  estate  of  inheritance 
shall  die  intestate  as  to  such  estate,  it  shall 
descend  to  his  children,  if  any  there  be :  if 
there  be  no  children,  nor  their  descendents, 
then  to  his  father;  if  there  be  no  father, 
then  to  his  mother,  brothers  and  sisters, 
and    their  descendents,   or  such  of  them  as 

there  be. 
292  *On  the  8  day  december,  1792,  a 
statute  was  made,  to  reduce  into  one 
the  several  acts  directing  the  course  of 
descents,  the  words  of  it  are  the  same  as 
the  words  before  rehearsed  of  the  statute 
of  1785.  a  subsequent  section  of  it  (22)  is 
in  these  words :  all  and  every  act  and  acts, 
clauses  and  parts  of  acts  heretofore  made 
containing  any  thing  within  the  purview  of 
this  act  shall  be  and  the  same  are  hereby 
repealed,  this  act  by  the  last  section  of  it 
is  to  commence  in  force  from  the  passing 
thereof. 

In  the  same  session,  on  the  28  day  of  the 
same  december,  1792,  a  statute  was  made, 
by  which  the  operation  of  several  acts  of 
that  session,  among  which  is  the  foremen- 
tioned  statute  of  the  8  day  of  december, 
was  suspended  until  the  first  day  of  Octo- 
ber, 1793. 

By  statute  passed  in  november,  1789, 
whensoever  one  law,  which  shall  have  re- 
pealed another  law,  shall  be  itself  repealed, 
the  former  law,  shall  not  be  revived  without 
express  words  to  that  effect,     (a) 

William  Allen  having  died  whilst  the 
operation  of  the  statute  of  the  8  day  of  de- 
cember, 1792,  which  is  supposed  to  have  re- 
pealed the  statute  of  1785,  was  suspended; 
whether  during  that  period  the  common  law 
which  excluded  the  daughters  from  a  partici- 
pation of  the  fathers  inheritance  with  their 
brother  was  restored,  so  that  he  alone  suc- 
ceeded to  the  lands  the  devise  whereof  to 
John  Allen  was  ineffectual  by  his  death  in 
the  testators  life  time?  was  the  question 
argued  by  counsil. 

A  second  question  occuring  in  the  case 
is,  whether  by  the  devise  in  the  testament 
of  John  Allen  of  all  his  estates  to  his 
father,  the  lands  acquired  after  the  date  of 
the  testament  were  transferred?  this  ques- 
tion dependeth  upon  the  principles  which 
govern  the  decision  of  the  first,  as  inspec- 
tion of  the  statutes  of  1785,  chap.  63,  of  the 
13  day  of  december,  1792,  intituled  an  act 
reducing  into  one  the  several  acts  concern- 
ing wills,  &c.  and  of  the  forementioned  28 
day  of  december,  in  that  session,  will  shew, 
and 

A  third  question  is,  whether  John  Aliens 


(a)  Hence  was  Inferred  by  the  counsil  for  the 
defendeot,  that  suspension  of  the  operation  of  the 
statute  made  the  8  day  of  december  1792,  did  not 
revive  the  statute  of  1785:  a  suspension  dlfferlnsr 
from  a  repeal  in  their  duration  only,  that  of  one 
belns*  for  a  limited,  of  the  other  for  an  Indefinite, 
period,  to  which  the  plaintiffs  counsil  retorted,  the 
act  of  1785  repealed  the  common  law,  by  which  the 
defendent  would  exclude  his  sisters  from  shares  of 
his  fathers  lands  of  inheritance,  and  by  repeal  of 
that  act  the  common  law  was  not  restored,  any 
more  than  the  act  of  1785  was  revived  by  suspension 
of  the  act  which  repealed  It— N  ote  in  edition  of  1T96. 
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after  acquired  lands,  if  they  were  not  trans- 
ferred by  his  testament,  descended  to 

293  his  *father?  which  will  be  resolved  by 
the  resolution  of  the  first  question ;  so 

that    the    discussion    of    this   shall    suffice 
for  all. 
By  the  court,  27  day  of  September,  1794. 

I.  The  statute  of  1785  was  not  repealed  by 
the  statute  of  the    8  day  of  december,  1792. 

II.  The  statute  of  1785,  if  it  were  repealed 
by  the  statute  of  the  8  day  of  december, 
1792,  remained  during  twenty  days  only  re- 
pealed, being  at  the  end  of  that  period 
recuscitated  by  the  statute  of  28  day  of 
december,  1792. 

I.  The  statute  of  1785  was  not  repealed  by 
the  statute  of  8  day  of  december,  1792,  as  to 
the  subject  of  the  present  litigation,  because 
both  statutes,  being  in  the  same  words, 
have  the  same  meaning. 

A  statute  is  the  legislative  will. 

If  the  lawmakers  of  any  country  assem- 
bling will,  for  example,  that  in  the  occupa- 
tion and  enjoyment  of  things,  the  dying 
owner  whereof  shall  not  have  appointed  a 
successor,  his  children,  or  their  descend- 
ents,  or,  if  he  be  childless,  his  father,  or  if 
fatherless,  his  mother,  brothers  and  sis- 
ters, &c.  shall  succeed  to  him,  this  will 
would  be  a  law,  if  it  were  only  registered 
in  the  memories  of  those  by  whom  and  for 
whom  it  was  ordained,  no  less  than  if  the 
words  which  signified  it,  cut  in  wood,  or 
engraved  on  stone  or  brass,  were  exposed 
to  the  view  of  all,  or  inscribed  or  impressed 
on  paper  or  parchment,  were  deposited 
among  the  popular  archives. 

Surely  laws  of  civil  institution  might  be 
established,  if  the  arts  or  writing,  sculpture 
and  printing  had  not  been  invented. 

They  are  indeed  exceedingly  beneficial, 
enabling  men  to  preserve  the  records  of  acts 
necessary  to  be  known  by  monuments  more 
faithful  than  tradition,  more  intelligible 
than  hieroglyphics,  for  which  those  arts 
have  been  happily  substituted. 

But  the  columns,  or  tables,  or  folios,  or 
skins  which  exhibit  the  words  signifying 
the  will  of  the  legislature  are  not  theirselves 
the  legislative  will — are  not  the  statutes. 

A  statute  being  the  legislative  will,  the 
repeal  of  a  statute  is  a  change  of  the  legis- 
lative will. 

The  lawmakers  then,  in  1785,  having 
willed  that  all  a  mans  children,  or,  if  he 
had  not  children,  his  father,  or,  if  the 
father  were  dead,  his  mother,  brothers  and 
sisters,  &c.  should  succeed  to  his  unde- 
vised lands  of  inheritance;  and  that  this 
should  be  the  law,  after  the  first  day  of 
January,  1787 ;  and  having  on  the  8  day  of 
december,  1792,  willed  that  all  a  mans  chil- 
dren, &c.  should  succeed  to  his  undevised 
lands  of  inheritance,  rehearsing  the  identi- 
cal words   contained  in  the  statute  of 

294  1785 ;  *when  after  this  the  legislature 
added    that    the    statute    of  1785  was 

and    should    be  repealed,    what  could    they 
mean? 

We  cannot  suppose  them  to  have  meaned 
that  the  will  of  the  legislature  had  changed 
between    1785   and    the  8  day   of  december, 


1792.  the  fact  is  proved  to  be  otherwise  by 
the  continuance  in  force  of  the  statute, 
which  alone  can  indicate  a  continuance  of 
the  legislative  will. 

The  legislative  will  could  not  alter  be- 
tween repealing  one  statute  and  enacting 
the  other,  because  no  time  intervened — 
they  were  simul  ac  semel,  they  were  both, 
if  the  former  were  at  all,  uno  flatu,  in  the 
same  breath. 

The  only  other  meaning  of  the  repeal- 
ing section  is  that  the  legislative  will  was 
changed  in  1792.  but  that  meaning  is  re- 
pugnant to  the  statute  which  containeth  the 
repealing  section,  and  which  willeth  the 
same  course  of  descent  which  the  statute  of 
1785  willed. 

The  repealing  section  therefore  is  re- 
jected, except  in  cases  where  the  statute 
made  in  1785  is  altered  by  subsequent  stat- 
utes, among  which  cases  is  not  the  present 
case  of  sisters  demanding  a  partition  with 
a  brother. 

II.  The  statutes  of  1785,  if  it  were  re- 
pealed by  that  of  the  8  day  of  december, 
1792,  was  resuscitated  by  the  statute  of  the 
same  session. 

This,  as  is  believed,  must  be  manifest  to 
him  who  will  translate  the  language  of  the 
three  statutes  into  equivalent  terms  with 
such  explications  of  them  by  way  of 
paraphrase  as  are  evidently  requisite  to 
adapt  a  law  in  general  terms  to  particular 
cases;  for 

Then  it  would  be  read  thus :  the  operation 
of  the  act  passed  during  the  present  ses- 
sion, by  which  an  act  passed  in  the  year 
1785,  directing  that  lands  of  inheritance 
shall  descend  to  all  the  children  of  an  owner 
dying  intestate,  &c.  was  repealed,  is  sus- 
pended until  the  first  day  of  October,  1793. 
and  consequently  until  that  time  the  stat- 
utes said  to  be  repealed  would  not  be  re- 
pealed, unless  it  was  between  the  8  and  2S 
day  of  december,  1792.* 

Decree  for  the  plain  tiffs,  t 


♦Betwkkn  29S 

ARCHIBALD  HAMILTON    and  com- 
pany, plaintiffs^ 

AND 

WILLIAM  URQUHART,  executor  of  Na- 
thaniel Flemyng,  defendent, 

Sept.,  1794. 

Bondst— Statutory  Scale  of  Depreciation— Application. 

—The  statQtory  scale  of  depreciation  not  applied 
to  a  bond  in  1777,  under  tbe  exception  allowed  l>y 
the  Stat,  of  17S1:- and  the  value  of  paper  money 
durinsT  the  dealinfirs  between  the  parties  before 
the  depreciation  besran,  not  beinfir  shown  to  liave 
been  less  than  of  money  current  at  this  time. 

IN  this   cause,  heard    the         day  of  Sep- 
tember, 1794,    the  court  decreed  so  mucH  of 


•See  appendix.— Note  in  edition  of  1852. 

t[Thl8  decree  was.  in  1802,  affirmed  by  the  Court  of 
Appeals.  See  the  Report  in  3  Call  289,  and  cases 
there  cited.— Ed.]— Note  in  edition  of  1862. 

$Bonds.— See  monographic  noU  on  "Bonds"  ap- 
pended to  Ward  v.  Churn,  18  Qratt.  801. 
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a  debt,  secured  by  bond  in  1777,  as  appeared 
to  have  become  due  for  dealings  in  preced- 
ing years,  to  be  paid,  without  being  reduced 
according  to  the  scale  of  depretiation,  es- 
tablished by  the  act  of  general  assembly, 
passed  in  the  november  session  of  1781,  or 
according  to  any  other  scale ;  that  statute, 
in  the  last  section  thereof,  being  understood 
to  have  authorized  an  examination  into  the 
origin  of  the  demand,  and  a  rejection  of 
the  scale,  and  the  substitution  of  some 
other  mode  of  adjustment  more  equitable, 
vrhere  that  shall  be  discovered  to  have 
graduated  the  decrement  in  value  of  paper 
money  in  particular  cases  inadequately  ;* 
and  the  value  of  paper  money,  during  the 
period  of  dealings  between  the  plaintiffs 
and  the  testator  of  the  defendent  before  the 
statutory  period  of  depretiation  began, 
not  being  shewn  to  have  been  less  than  the 
value  of  money  current  at  this  time. 
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WILrLIAM  WIIySON,  plaintiff,^ 

AND 

ANGUS  RUCKER,  defendenL 

Sept.  1704. 
I.  Lost    Military  Certlflcste— Bona  PIde   Parchaaer— 
Rlffhtsof  Owner.t-R.  lost  a  military  certificate, 
and  obtained  from  the  Auditor  a  duplicate,  which 
however,   he  returned  as  soon  as  he  knew  the 
orisrlnal  was  found.— In  the  mean  time,  the  origi- 
nal had  been  purchased  by  the  plaintiff  for  value 
and  without  notice.    Hbld:  that  R-  was  entitled 
to  the  certificate,  with  interest  thereon  received; 
or  to  the  principal  and  interest 
a.  Ctaanoery  Practice.— A  court  of  equity  may  decree 
a  plaintiff  to  pay  money  to  a  defendant  who  had 
not  demanded  it  by  a  cross  hill. 
THE   defendent   lost    a   military  certifi- 
cate, which  was  his  property,  and  procured 
a  duplicate  thereof  from  the  auditor  for  pub- 
lic accounts,  in    the  manner  prescribed  by 
the   statute  of   may  session,  1783,  chap.  1. 
before    the  date  of  the   duplicate,    another 
man  sold  the  certificate,  then  in  his  posses- 
sion,   to  the   plaintiff,  who  paid  a  valuable 
consideration  for  it,  at  that  time  not  know- 
ing it   to   have  been  lost  by  the  defendent. 
the  duplicate  was  returned. 

These  facts  were  stated  in  a  special  ver- 
dict, found  on  a  new  trial  of  the  issue,  in 
an  action  of  trover,  brought  by  the  present 
defendent  against  the  present  plaintiff  in 
the  district  court  of  Dumfries ;  which  new 
trial  this  court  directed  by  (a)  consent  of 
parties. 


[•By  the  statute.  In  case  of  tender  and  refusal,  or 
of  non-payment  caused  by  the  creditor,  or  where 
"other  circumstances"  would  in  the  opinion  of  the 
Court  make  the  statutory  table  unjust  the  Court 
may  award  such  judgment  as  may  seem  just  and 
equitable.  10  Hen.  Stat  478.— Ed.l— Note  In  edition 
of  1858. 

tFor  the  decision  of  the  court  of  appeals  in  this 
case,  see  Wilson  v.  Rucker,  1  Call  500. 

tL4»st  MlllUry  Certificate- Bona  Fide  Purchaser— 
Riiriit  of  Owner  to  Brinfl:  Trover— See  footr-note  to 
Wilson  V.  Rucker,  1  Call  600. 

(a)  The  causes,  for  which  the  plaintiff,  by  his  bill, 

prayed  a  new  trial,  with  an  injunction  in  the  mean 

.  time,  to  be  awarded,  were,  1,  the  jury  without  hear- 


206-207 

day 


297  *Opinion   of  the  court  the 

of  September,  1794. 

A  military  certificate  is  transferable 
by  simple  delivery  of  it ;  and  therefore  the 
holder  of  it  is  presumed  to  be  the  owner, 
and  to  have  derived  a  right  to  it  immedi- 
ately from  the  ofificer  or  soldier  to  whom  it 
was  originaly  granted. 

But  against  this  presumption  proof  of 
the  contrary  may  preponderate:  and  here 
is  sufQcient  proof  of  the  contrary. 

That  the  man  from  whom  the  plaintiff 
bought  the  certificate,  had  acquired  a  right 
before  the  loss,  may  be  confidently  denied, 
because  a  jury,  whose  veracity  in  such  a 
case  cannot  be  controverted,  affirm  it  at 
that  time  to  have  been  the  property  of  the 
defendent. 

And  that  it  was  assigned  by  the  defend- 
ent afterwards,  is  so  incredible  that  it  may 
be  denied  with  confidence  justified  by  these 
considerations;  1,  the  plaintiff  in  his  bill 
doth  not  alledge  such  an  assignment  to 
have  been  made,  which  undoubtedly  he 
would  have  alleged,  requiring  a  discovery, 
if  he  had  even  suspected  it  to  be  true ;  2, 
the  defendent  procured  a  duplicate  of  the 
lost  certificate,  which  he  must  have  known 
to  be  worthless  if  the  original  should  be 
produced:  and  which  was  accordingly  re- 
turned, to  be  canceled,  when  the  original 
was  discovered  to  have  been  found,  and 
claimed  by  another;  and  3,  no  man,  as  is 
supposed,  would  have  bought  the  lost  cer- 
tificate from  the  defendent,  if  he  had 
offered  it  for  sale. 

Payment  of  value  for  the  certificate  doth 
not  alter  the  question,  which  is  only, 
whether  one  can  transfer  a  right  which 
he  hath  not  to  another? 

Nor  is  this  case  like  the  case  of  lost 
money  found  and  paid  away,  where  the 
identity  of  the  money  cannot  be  proved, 
cannot  be  proved,  is  said,  because  where 
the  money  can  be  identified,  e.  g.  if  the 
lock  of  a  casket  or  chest  or  seal  of  a  bag  in 


infirthe  question  of  rigrhi  arcrued  by  counsil,  and 
althougrh  they  were  instructed  by  the  counsil  of 
both  parties,  that  the  question  would  be  discussed 
before  and  decided  by  the  court  and  that  assess- 
ment of  the  damafires,  subject  to  the  opinion  of  the 
court,  was  the  only  matter  refered  to  the  Jury, 
nevertheless  returned  a  general  verdict  for  the 
defendent;  and  havinsr  resumed  their  seats  by 
direction  of  the  court  in  order  to  hear  the  areru- 
ments  of  counsil,  one  of  the  jurors,  whilst  they  were 
attendingr  to  those  arsruments,  beinsr  seised  with  a 
convulsion  paroxysm,  was  necessarily  removed, 
and  was  not  able  to  reassociate  with  his  fellows 
before  the  term  for  the  courts  session  enc'^d;  not- 
withstanding: all  which  the  court,  having  rejected  a 
motion  for  the  plaintiff  to  set  aside  the  verdict,  and 
award  another  trial,  recorded  the  verdict,  and  en- 
tered a  judfirment  accordlnsrly.  2,  one  of  the  jurors 
informed  the  plaintiff,  after  havinsr  heard  what  had 
been  uri?ed  by  his  counsil,  he  the  juror  was  not  sat- 
isfied with  his  former  opinion,  and  that  he  believed, 
upon  a  second  consideration  of  the  matter,  a  differ- 
ent verdict  would  have  been  rendered,  and  3,  the 
damagres*  were  alleged  to  be  excessive,  whether 
for  these  causes  or  any  of  them  a  court  of  equity 
oufifht  to  have  directed  a  new  trial?  was  not  deter- 
mined In  this  case,  the  defendent  without  answer- 
iner  the  bill,  havinsr  consented  that  the  new  trial  be 
directed,  see  the  cases  between  Hoomes  and  Kuhn, 
Cochran  and  Street,  and  Cobbs  and  Mosby  28  day  of 
October.  1791.— Note  in  edition  of  1795. 


[•Which  cases  are  all  in  this  volume.— Ed.]— Note 
In  edition  of  1852. 
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which  it  was  deposited  appear  not  to  have 
been  broken,  it  is  not  distinguished  from 
the  case  of  any  other  thing  found,  or  taken 
from  the  owner  by  stealth  or  violence. 

Neither  is  this  case  like  the  case  of  a  bill 
of  exchange  with  a  blank  indorsement, 
which  the  holder  may  fill  up  with  his  own 
name,  or  like  the  case  of  an  order  payable 
to  bearer,  by  the  terms  of  which  those  who 
possess  the  draughts  are  empowered  to  re- 
ceive the  money. 

DECREE,  (b) 

298         *That  the  plaintiff  restore  the  certi- 
ficate with  all  the  interest  thereon  re 
ceived,  to  the  defendent;  or  pay  the   value 
of  the  principal  money  and  interest  to  him; 
and  also  in  either  case  pay  the  costs.* 


PHILIP  NATHANIEL  DEVISME  and 
Henry  Smith,  of  the  city  of  London 
in  the  kingdom  of  Great-britain,  mer- 
chants and  partners,  plaintiffs, 

AND 

HENRY  MARTIN  and  company,  of  Lon- 
don, merchants,  Hudson  Martin  and  Na- 
thaniel Anderson,  defendents. 

Sept,  1TO4. 
I.  Conflict  of  Laws— Bankruptcyt— Law  Govemliifl:.— 

If  a  British  subject  be  declared  a  Bainkrupt  in 
EDGTlaad.  baviDsr  debts  due  bim  in  this  (Dommon- 
wealth,  his  British  creditors  cannot  recover  satis- 
faction out  of  said  debts  in  our  Courts:  for 
a.  5ame— Same— Same.— The  English  Law  will  gov- 
ern in  our  Courts  in  such  a  case  and  by  that  Law 
said  debts  would  be  transferred  to  the  assigrnees 
In  Bankruptcy. 

IN  this  cause,  the  question  was,    whether 
the   right  to   money,    due    to  a    bankrupt, 


from  citizens  of  this  commonwealth,  was 
so  transferred  to  the  assignees  of  his  effects 
that  a  british  subject,  who  was  a  creditor 
of  the  bankrupt,  resident  in  England,  and 
did  not  clame  any  benefit  from  the  assign- 
ment, could  recover  satisfaction  for  his  de- 
mand out  of  that  money?  upon  which  the 
court,  the  26  day  of  September,  1794,  deliv- 
ered this 
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That  the  question  controverted  be- 
tween the  parties,  in  this  cause,  which  is,  in 
truth,  a  question  between  british  creditors, 
on  one  side,  and  the  assignees  of  a  british 
debitor  or  debitors,  declared  a  bankrupt  or 
bankrupts,  according  to  the  laws  of  their 
country,  on  the  other  side,  discussed  before 
an  american  court,  should  be  decided  by 
those  principles  which  ought  to  govern  the 
decision,  if  the  same  question  were  dis- 
cussed before  an  english  court ;  and  that  by 
the  english  statutes  concerning  bankrupts, 
all  the  personal  property  of  a  bankrupt, 
wherever  it  be,  is  so  transferred  to  the  as- 
signees that  an  english  subject  cannot 
recover  a  debt,  contracted  before  the  assign- 
ment, by  an  action  against  the  bankrupt 
himself,  or  satisfaction  for  it  out  of  his 
effects  in  the  hands  of  others,  although  a 
creditor,  who  is  not  a  british  subject,  and 
consequently  not  bound  by  the  laws  of 
Great  Britain,  (a)  and  perhaps  too  a  british 


(b)  This  decree  condemning  a  plaintiff  to  pay 
money  to  a  defendent  who  had  not  demanded  it  by 
a  cross  bill,  is  believed  to  be  supportable  upon  the 
same  grounds  as  a  decree  asrainst  a  plaintiff  brincr- 
insr  a  bill  for  an  account,  besides,  if  this  court  could 
only  have  dissolved  the  injunction,  the  defendent 
could  have  recovered  no  more  than  the  damages 
assessed  by  the  first  verdict;  for  the  district  court 
could  not  have  entered  a  judgrement  on  the 
second  verdict,  the  action  not  then  dependinir.— 
Note  in  edition  of  17»5. 

•In  this  case  W.  took  two  appeals:  one  from  the 
Judgment  of  the  District  Court:  and  the  other  from 
the  decree  of  the  H.  C.  C.  The  Court  of  Appeals,  1 
Call.  485-450,  reversed  the  decree  of  the  H.  C.  C.  in 
discharsrinfir  the  appellant  from  the  damages  re- 
corded asrainst  him,  on  his  deliverlnff  up  the  certifi- 
cate and  payinff  the  interest  received,  since  that 
option  ffave  him  an  unreasonable  advantage:  and 
in  the  other  alternative,  the  modification  of  relief 
was  Improper. 

The  abstract  of  the  case  says: 

1.  If  a  military  certificate  be  lost,  and  after  sold 
to  a  bona  fide  purchaser  without  notice,  still  the 
origrinal  owner  may  maintain  trover  for  it,  against 
the  innocent  vendee. 

2.  The  Court  of  Chancery  may  on  grrantingr  a  new 
trial  in  the  same  Court,  order  the  verdict  to  be  cer- 
tified into  the  Court  of  Chancery  and  proceed  to 
make  a  final  decree  in  the  cause.  See  Myers  et  al. 
V.  Friend  et  al.  I  Ran.  12:  Mayo  v.  Bentley,  4  Call, 
5.t6.— Note  in  edition  of  1852. 

f  Bankruptcy.— See  principal  case  cited  in  Banks  v. 
CJreenleaf.  6  Call  275. 

For  a  collection  of  the  Virginia  and  West  Vir- 
ginia cases  on  the  subject  of  bankruptcy,  see  mono- 
grraphic  note  on  "Bankruptcy  and  Insolvency" 
appended  to  DiUard  v.  Collins,  ^  Gratt.  843. 


(a)  Upon  the  principles  stated  in  the  note  (e)  to 
the  case  between  Pace,  executor  of  Cary.  plaintifiF. 
and  Pendleton,  &c..  defendents,  the  ensrlish  statute 
laws  bind  enarlish  subjects  and  regulate  their  per- 
sonal rlchts  every  where,  unless  the  case  men- 
tioned in  the  next  followinsr  note  to  this  case  may 
be  an  exception,  if  an  english  subject  die  intestate, 
his  relations,  whom  the  enrlish  statute  of  distribu- 
tion appoint  to  succede,  will  be  in  titled  to  his 
personal  estate  which  may,  at  that  time,  be  in  Vir- 
ginia, not  those  relations  whom  our  statute  of  dis- 
tribution, so  far  as  it  differs  from  the  english. 
appoints:  for  example:  brothers  and  sisters  of  the 
half  blood  will  share  equaly  by  the  one,  and  but 
half  so  much  by  the  other.  &c.  If  an  english  trader 
be  declared  a  bankrupt,  and  his  estate  be  assigned 
by  those  who  have  the  administration  of  such  af- 
fairs, in  that  country,  the  title  of  the  assignees 
would  be  supported,  in  the  courts  of  this  country, 
and  the  right  of  such  creditors  as  are  subject  to  the 
laws  of  England  would  be  bound  by  the  assignment. 
If  the  bankrupt  happen  to  have  property  which 
lies  out  of  the  jurisdiction  of  the  law  of  England,  if 
the  country,  in  which  it  lies,  procede  according'  to 
theprinciplesof  well  regulated  justice,  there  is  no 
doubt  but  it  will  give  effect  to  the  title  of  assignees, 
by  Loughborough,  H.  Blacks  tones,  reports,  p.  601. 
this  position  is  too  general,  and  is  not  sufflciently 
qualified  by  what  follows  it  in  p  098. 

'Solomons  vs.  Ross,  in  cane.  26  January,  1764,  before 
mr.  justice  Bathurst,  who  sat  for  lord  chancellor 
Northington.  messieurs  Deneufvilles,  merchants 
and  partners  at  Amsterdam,  corresponded  with 
Michael  Solomons  and  Hugh  Ross,  merchants  in 
London,  on  the  18  day  of  december,  1756,  the 
Deneufvilles  stoped  payment,  on  the  1  day  of  Janu- 
ary. 1760.  the  chamber  of  desolate  estates  in  Amster- 
dam took  cognizance  thereof,  and,  on  the  next  day. 
they  were  declared  bankrupts,  and  curators  or  as- 
signees appointed  of  their  estates  and  effects,  on 
the  20  day  of  december,  1750,  Ross,  who.  was  a  cred- 
itor of  the  bankrupts  to  the  amount  of  near 
300  *3000  pounds,  made  an  affidavit  of  his  debt 
in  the  mayors  court  of  London,  and  attached 
their  moneys  in  the  hands  of  Michael  Solomons, 
who  was  their  debitor  to  the  amountof  1200  pounds, 
on  the  8  day  of  march,  1760.  Ross  obtained  judgment, 
by  default,  on  the  attachment,  and  thereupon  a 
writ  of  execution  was  Issued  against  Michael  Solo- 
mons, who  was  taken  into  execution,  but,  being-  un- 
r  able  to  pay  the  1200  pounds,  gave  Ross  his   note 
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subject  not   having  a  domicilium  in    Kng- 


payable  in  a  montb;  on  wbicb  Ross  caused 
satisfaction  to  be  entered  on  tbe  records 
of  the  jadrement.  a  few  days  after,  one  Is- 
rael Solomons,  who  bad  a  power  of  attorney 
from  tbe  curators  to  act  for  them  in  Eng- 
land, filed  a  bill,  making  himself  and  the 
curators  plaintiffs,  prayinv  that  the  defendent 
Michael  Solomons  misrht  account  with  them  for  the 
effects  of  the  bankrupts,  which  were  in  his  hands, 
misrht  pay  and  deliver  the  same  over  to  Israel  Solo- 
mons for  the  use  of  the  curators,  and  be  restrained 
from  paylnar  or  delivering  them  over  to  Ross. 
Michael  Solomons  then  filed  a  bill,  by  way  of  inter- 
pleader, prayinff  an  injunction,  and  that  he  mi^ht 
be  at  liberty  to  brinfir  the  1200  pounds  Into  court, 
this  money  was  accordlnsrly  paid  into  the  bank,  in 
the  name  of  the  accountant  sreneral,  persuant  to  an 
order  in  the  court.  The  decree  directed,  inter  alia, 
'that  the  stock  purchased  with  the  money  paid  into 
the  bank  should  be  transferred  to  Israel  Solomons, 
for  the  benefit  of  the  creditors  of  the  bankrupte, 
and  that  Ross  should  deliver  up  the  note,  given  by 
Michael  Solomons  for  laoo  pounds,  to  be  canceled.' 
H.  Blackstone,  p.  131.    in  the  notes. 

Similar  decrees  were  made  in  two  other  cases 
there  stated. 

The  principle  of  the  decrees  doth  not  appear. 

In  the  first  and  second,  it  is  supposed  to  be  this; 
the  laws  of  Holland  divest  the  bankrupts  property 
out  of  him,  and  vest  it  in  the  curators  or  assignees, 
in  that  country,  for  the  purpose  of  distributing  the 
property  among  his  creditors,  and  that  the  assign- 
ment comprehended  the  bankrupts  right  to  moneys 
due  to  them  in  England:  for 

It  is  a  clear  proposition,  said  Loughboroagh,  H. 
Blackstone.  p.  090.  not  only  of  the  law  of  England, 
taut,  of  evenr-  country  in  the  world,  where  law  has 
the  semblance  of  science,  that  personal  property 
has  no  locality,  the  meaning  of  that  is.  not  that 
personal  property  has  no  visible  locality  but  that  it 
is  subject  to  that  law  which  governs  the  owner. 

This  proposition  Is  not  free  from  ambiguity, 
the  sense  intended  by  the  author  of  it  is  be- 
lieved to  be  this:  that  the  owners  right  to  a  per- 
sonal thing,  which  is  in  one  country,  is  subject  to 
disposition  of  the  law  of  another  country,  whereof 
tbe  owner  is  a  member;  and,  in  that  sense,  is  ad- 
mitted to  be  true,  with  respect  to  the  owner  him- 
self, and  to  all  other  people  who  are  members  of 
the  same  state  with  him:  but  is  not  admitted  to  be 
true  with  respect  to  men  who  are  not  members  of 
the  same  community. 

The  writer  of  these  notes,  differing  in  this  point 
with  three  capital  english  judges,  is  aware,  that  he 
will  be  regarded  with  a  fastidious  eye  by  men, 
whose  veneration  for  the  westmonasterian  oracles 
is  equal  to  the  veneration  of  the  antients  for  the 
dodonaen  and  delphic  oracles:  but.  when  he  has 
reason,  the  only  despot,  *to  which  he  professeth 
unconditional  submission,  on  his  side,  he  will 
venture  to  differ  with  any  man.  he  disapproves 
the  determination  in  the  case  between  Solomons 
and  Ross,  on  these  considerations. 

1.  That  Ross,  if  he  were  an  english  subject,  as  he 
is  supposed  to  have  been,  was  not  bound  by  the  laws 
of  Holland,  this  is  assumed  for  a  proposition  in- 
■controvertible. 

2.  That  a  creditor,  in  Justice,  hath  a  right  to  so 
much  of  his  debitors  estate  as  is  equal  to  the  de- 
mand, or  to  a  proportion  of  the  estate,  if  it  be 

301  uot  sufflrient  *to  satisfy  the  demands  of  all  the 
creditors,  the  truth  of  this  proposition  is  ad- 
mitted, by  the  bankrupt  laws  both  of  England  and 
Holland,  appointing  the  assignees  in  one.  and  the 
curators  In  the  other,  distributors  of  the  estate 
among  the  creditors;  so  that  the  assignees  and 
curators  are  the  trustees  for  and  representatives  of 
the  creditors,  and  are  chosen  by  them  in  one,  and. 
perhaps,  in  the  other  too. 

3.  Tbe  law  which  authorlseth  this  appointment,  if 
it  do  not  bind  the  foreign  creditor,  can  not  legaly 
deprive  him  of  his  right  to  recover  what  is  due  to 
bim.  because  the  law  was  enacted  without  his  con- 
Kent,  either  individually,  or  as  a  member  of  the 
community. 

4.  The  right  of  Ross  to  satisfaction  for  his  demand 
airalnst  Deneufvilles  out  of  moneys  In  the  hands  of 
Solomon  their  debitor,  whether,  in  Loughboroughs 
lanfifuage.  it  had  or  had  not  locality,  was  as  much 
subject  to  the  law  which  governed  Ross,  that  is  the 
law  of  England,  as  the  right  of  the  bankrupts  to  the 


land,  (b)  may  recover  such  debt,  by  an  ac- 
tion against  the  bankrupt,  or  satisfaction 
for  it  out  of  his  effects. 

In  consequence  of  which  opinion  the  bill 
was  dismissed.      

302  ♦case  upon  the  statute  for  DIS- 

TRIBUTION. 

On  the  words,  'provided  that  there  be  no  repre- 
sentations admitted  among  collaterals,  'after 
brothers  and  sisters  children,'  which  are  literally 
transcribed  Into  our  statute,  english  courts  have 
decided  that  the  collateral  kindred,  whose  repre- 
sentatives succede  to  the  shares,  to  which  their 
parents,  if  they  had  been  living,  would  have  suc- 
ceeded, must  have  been  brothers  and  sisters  of 
the  intestate: 

So  that  although  B,  the  surviving  brother,  and  D. 
the  child  of  C.  a  deceased  brother,  would  succede 
to  the  goods,  of  A,  dyluff  intestate,  and  childless, 
Ac. 

Yet  B,  the  surviving  uncle,  should  succede  to  all, 
excluding  D,  the  child  of  C.  a  deceased  uncle, 
from  succession  to  a  part  of  the  goods  of  A.  in  the 
same  circumstances. 

So,  if  B,  and  C,  had  been  nephews  of  A;  or  if  B,  had 
been  the  uncle  and  C.  the  nephew,  who,  by  the 
case  in  1  Atkyns  rep.  454,  or  in  equal  degree  of 
kindred  to  A. 

The  argument  of  North,  C.  J.,  (in  T.  Ray.  Rep.  496.) 
in  support  of  these  decisions,  examined  by  the 
Chancellor;  yr'hoholdi  that 

The  children  of  those  next  of  kindred  to  the  intes- 
tate in  equal  degree,  however  remote,  are  not 
excluded  from  succession,  to  the  portion  to  which 
their  stock,  if  living,  would  have  succeeded.  His 
reasons  for  such  an  explication  of  the  Statute. 

ONE*  who  had  occasion  lately  to  consider 
the  question,  arising  on  a  paragraph  of  the 
statute,  enacted  by  the  general  assembly  of 


•John  Home  Tooke.— Note  in  edition  of  1852. 


same  moneys  was  subject  to  the  law  which  gov- 
erned the  Deneufvilles,  the  owners,  that  is  the  law 
of  Holland;  and,  by  the  law  of  England,  Ross  was 
authorised  to  procede  as  he  did  to  attach  those 
moneys— now  where  such  an  opposition  between 
two  laws  upon  the  same  subject  happeneth,  why  the 
law  of  Holland,  which  favoured  the  right  of  the 
curators,  should  prevail  against  the  law  of  England, 
which  favoured  the  right  of  the  english  creditor,  or, 
in  other  words,  why  the  court  should  have  prefered 
the  title  of  the  curators  to  the  title  of  the  creditor 
using  the  process  of  attachment,  is  not  discerned. 

The  most  Just  mode  seemeth  to  be.  In  whatever 
court  the  matter  be  discussed,  to  accomodate  it  by 
a  proportionable  distribution  of  the  bankrupts  ef- 
fects among  all  the  creditors  of  every  country. 

If  the  assignees  of  an  english  bankrupt  bring 
suits  in  this  court  to  recover  money  due  from  his 
debitors,  and  parties,  not  english  subjects,  demand  a 
satisfaction  of  their  demands  out  of  the  same  money, 
the  court  will  appoint  a  receiver  of  the  money  and 
not  allow  the  assignees  any  part  thereof,  until  they 
shall  have  thrown  the  effects  collected  by  them  into 
a  common  fund,  for  the  benefit  of  all  the  creditors. 
—Note  in  edition  of  1795. 

(b)  Because,  1.  such  a  subject  is  not  represented 
In  the  the  british  parliament,  and.  therefore,  as  is 
conceived,  ought  not  to  be  bound  by  Its  acts,  al- 
though the  english  courts  have  determined  other- 
wise, and  the  amerlcan  courts  too.  before  the  late 
revolution,  admitted  british  subjects,  residing  In 
the  plantations,  as  they  i^ere  then  called,  to  be 
bound  by  acts  of  parliament,  the  terms  of  which 
speclaly  comprehended  the  plantations,  and  2. 
The  bankrupts  effects  in  England  may  be  all  distrib- 
uted among  the  creditors  there,  in  some  cases, 
before  the  creditors  In  the  plantations  could  have 
notice  of  the  bankruptcy  In  time  to  clame  their 
shares.— Note  In  edition  of  1795. 
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Virginia,  in  the  year  1705,  for  distributing 
the  goods  of  an  intestate,*  disagreeing  with 
english  judges  in  their  exposition  of  the 
same  paragraph,  in  their  statute  for  that 
purpose,  submits  to  censure  the  following 
result  of  his  disquisition,  not  without  hopes 
of  shewing,  as  he  hath  endeavored  to  shew 
in  other  instances,  that  the  judicial  deter- 
minations in  England  do  not  deserve  the  re- 
spect with  which  they  are  honored  in  this 
country. 

By  the  22  &  23  Car.  2.  Cap,  10,  it  is  en- 
acted, 'that  all  ordinaries  and  ecclesiastical 
judges,  upon  granting  administration  of 
persons  dying  intestate  shall  take  bond  of 
the  administrator,  with  two,  or  more  sure- 
ties, with  condition  that  the  administrator 
shall  make  a  true  and  perfect  inventory  of 
all  the  goods  and  chatels  of  the  deceased, 
and  exhibit  it  in  the  registry  of  the  ordi- 
nary court  by  such  a  day,  and  that  the 
said    ordinaries,     and   judges   respectively 

shall  and  may,  and  are  enabled  to 
303      proceed  *and  call  such  administrators 

to  account  for  and  touching  the  goods 
of  any  person  dying  intestate,  and  upon 
hearing  and  due  consideration  thereof,  to 
order  and  make  equal  and  just  distribution 
of  what  remaineth  clear  (after  all  debts, 
funerals,  and  just  expenses  of  every  sort 
first  allowed  and  deducted),  amongst  the 
wife  and  children,  or  childrens  children,  if 
any  such  be,  or  other  wise  to  the  next  of 
kindred,  to  the  dead  person,  in  equal  de- 
gree, or  legally  representing  their  stocks, 
pro  suo  cuique  jure,  according  to  the  laws 
in  such  cases,  and  the  rules  and  limitation 
hereafter  set  down ;  and  the  same  distribu- 
tions to  decree^and  settle,  and  to  compel 
such  administrators  to  observe  and  pay  the 
same,  by  the  due  course  of  his  maiesty's 
ecclesiastical  laws. 

'Provided  always  that  all  ordinaries,  and 
every  other  person,  who  by  this  act  is  en- 
abled to  make  distribution  of  the  surplus  of 
the  estate  of  any  person  dying  intestate, 
shall  distribute  the  surplusage  of  such  es- 
tate, or  estates,  in  manner  and  form  fol- 
lowing, that  is  to  say,  one  third  part  of  the 
said  surplusage  to  the  wife  of  the  intestate, 
and  all  the  residue  by  equal  portions  to  and 
amongst  the  children  of  such  persons  dying 
intestate,  and  such  persons  as  legaly  repre- 
sent such  children  in  case  any  of  the  said 
children  be  then  dead,  other  than  such 
child,  or  children  (not  being  heir  at  law) 
who  shall  have  any  estate  by  the  settle- 
ment of  the  intestate,  or  shall  be  advanced 
by  the  intestate  in  his  life-time  by  por- 
tion, or  portions  equal  to  the  share,  which 
shall  by  such  distribution  be  allotted  to  the 
other  children  to  whom  such  distribution 
is  to  be  made;  and  in  case  any  child,  other 
than  the  heir  at  law,  who  shall  have  any 
estate  by  settlement  from  the  said  intes- 
tate, or  shall  be  advanced  by  the  said  intes- 
tate in  his  life  time,  by  portion  not  equal 
to  the  share,  which    will    be   due    to  other 


♦Tbls  statute  Is  not  now  In  force;  but  questions 
have  arisen,  are  now  dependinsr,  and  may  still  arise 
unon  it,  In  cases  where  the  Intestate  died  before  it 
was  repealed.— Note  in  edition  of  1852.  * 


children  by  such  distribution,  as  aforesaid, 
then  so  much  of  the  surplusage  of  the  estate 
of  such  intestate  to  be  distributed  to  such 
child,  or  children,  as  shall  have  any  land 
by  settlement  from  the  intestate,  or  were 
advanced  in  the  life-time  of  the  intestate* 
as  shall  make  the  estate  of  all  the  said 
children  to  be  equal,  as  near  as  can  be  esti- 
mated ;  but  the  heir  at  law,  notwithstand- 
ing any  land  that  he  shall  have  by  descent* 
or  otherwise  from  the  intestate,  is  to  have 
an  equal  part  in  the  distribution  with  the 
rest  of  the  children,  without  any  considera- 
tion of  the  value  of  the  land  which  he  hath 
by  descent,  or  otherwise,  from  the  intes- 
tate. 

'And  in  case  there  be  no  children,  nor  any 
legal  representatives  of  them,  then  one 
moiety  of  the  said  estate  to  be  allotted  to  the 
wife  of  the  said  intestate,  the  residue 
304  of  the  said  estate  to  *be  distributed 
equal  to  every  of  the  next  of  kindred 
of  the  intestate,  who  are  in  equal  de- 
gree, and  those  who  legally  represent  them. 

'Provided  that  there  be  no  representations 
admitted  among  collaterals  after  brothers 
and  sisters  children ;  and  in  case  there  be 
no  wife,  then  all  the  aid  estate  to  be  dis- 
tributed equally  to,  and  amongst,  the  chil- 
dren ;  and  in  case  there  be  no  child,  then  to 
the  next  of  kindred  in  equal  degree  of  or 
unto  the  intestate,  and  their  legal  repre- 
sentatives, as  aforesaid,  and  in  no  other 
manner  whatsoever.' 

This  statute  differs  not  materia ly  from 
the  Virginia  statute,  on  the  same  subject, 
otherwise  than  that  the  latter  appoints  the 
next  of  kindred  by  the  father,  if  no  chil- 
dren be,  to  succede  with  the  wife. 

On  the  words,  'provided  that  there  be  no 
representations  i^dmitted  among  collaterals, 
after  brothers  and  sisters  children,'  which 
are  literaly  transcribed  into  our  statute* 
english  courts  have  decided  that  the  col- 
lateral kindred,  whose  representatives  suc- 
cede to  the  shares,  to  which  their  parents* 
if  they  had  been  living,  would  have  suc- 
ceeded, must  have  been  brothers  and  sisters 
of  the  intestate : 

So  that  although  B,  the  surviving* 
brother,  and  D,  the  child  of  C,  a  deceased 
brother,  would  succede  to  the  goods  of  A, 
dying  intestate,  and  childless,  &c. 

Yet  B,  the  surviving  uncle,  should  suc- 
cede to  all,  excluding  D  the  child  of  C, 
a  deceased  uncle,  from  succession  to  a  part 
of  the  goods  of  A,  in  the  same  circum- 
stances. 

So  if  B,  and  C,  had  been  nephews  of  A  : 
or  if  B,  had  been  the  uncle  and  C,  the 
nephew,  who  by  the  case  in  1  Atkyns  rep. 
454,  are  in  equal  degree  of  kindred  to  A. 

The  reasons  of  these  decisions,  explained 
in  a  celebrated  argument  of  chief  justice 
North,  with  which  T.  Raymond  hath 
crowned  his  book  of  reports,  p.  406,  more 
fully  than  any  where  else,  shall  be  here  ex- 
amined. 

His  iirst  reason  is,  'all  other  relative 
terms  genera  ly  expressed  through  the 
whole  act  have  the  intestate  for  their  correl- 
ative, so  (wife)  is  meant  wife  of  the  intes- 
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tate,  (children)  are  children  of  the  intestate, 
(heir  at  law)  is  of  the  intestate,  so  that,  in 
the  most  plane  and  obvious  sense,  the  in- 
testate ought  here  to  be  taken  for  the  cor- 
relative to  the  words  brothers  and   sisters. ' 

Observations:  iirst,  until  the  connection 
between  his  proposition  *all  other  relative 
terms  generaly  expressed  through  the  whole 
act  have  the  intestate  for  their  correlative,' 
and  his  inference.  *so  that  in  the 
most  plane  and  obvious  sense  of  the 
305  *word8,  *that  there  be  no  representa- 
tions admitted  among  collaterals 
after  brothers  and  sisters  children,'  the 
intestate  ought  here  to  be  taken  for  the 
correlative  to  the  words  brothers  and  sis- 
ters,* which  connection  hath  not  been 
discerned,  be  proved,  the  inference  is  a  non 
sequitur. 

Second,  this  ratiocination  is  a  mistake  of 
the  question,  which  is  not  of  what  tribe  of 
collateral  kindred,  whether  brothers,  uncles, 
nephews,  Ac,  the  children  shall  represent 
their  parents,  but,  to  what  degree  the  repre- 
sentation of  those  collateral  kindred,  who 
if  they  were  not  dead,  would  have  succeded, 
shall  extend,  if  these  restrictive  words  had 
not  been  inserted,  descendents  of  collateral 
kindred,  more  remote  than  their  children, 
would  have  legaly  represented  them,  rep- 
resentatives of  nearest  kindred  may  be 
branched  into  children,  grandchildren, 
;?reat  grandchildren,  &c. 

Third,  the  proposition  is  not  true,  if  he, 
who  stated  it,  had  completed,  as  fair  argu- 
ment required  him  to  complete,  the  series 
of  instances  in  which  the  suitas,  whence 
the  inference  was  drawn,  occurred,  he  would 
have  found,  in  one  place,  after  the  words, 
^children  of  such  persons  dying  intestate,' 
the  terms  *and  such  persons  as  legaly  repre- 
sent such  children,  in  case  any  of  the  said 
children  be  then  dead,'  which  are  relative 
terms,  and  have  for  their  correlative,  'chil- 
dren of  such  persons  dying  intestate;'  in 
another  place,  after  the  word,  'children,' 
the  terms,  'nor  representatives  of  them,' 
which  are  relative  terms,  and  have  for  their 
correlative,  'children;'  in  another  place, 
after  the  words,  'next  of  kindred  to  the 
dead  person,  in  equal  degree,'  the  terms 
'representing  their  stock?,'  which  are  rela- 
tive terms  and  have  for  their  correlative, 
^ next  of  kindred,  in  equal  degree;'  in  an- 
other place,  after  the  words,  'next  of  kin- 
dred of  the  intestate,  who  are  in  equal 
deg-ree,'  the  terms,  'and  those  who  legaly 
represent  them,'  which  are  also  relative 
terms,  and  have  for  their  correlative,  'next 
of  kindred  of  the  intestate,  who  are  in 
equal  degree;'  and  in  another  place  after 
the  words,  'next  of  kindred,  in  equal  de- 
gree, of  or  unto  the  intestate,'  the  terms 
'and  their  legal  representatives,'  which  are 
likewise  relative  terms,  and  have  for  their 
correlative,  'next  of  kindred,  in  equal  de- 
gree, of  or  unto  the  intestate.'  and  the 
proposition,  to  be  true,  ought  to  have  been 
stated  thus:  of  the  relative  terms,  generaly 
expressed  in  the  act,  some  have  the  intes- 
tate for  their  correlative,  others  have  his 
children  for  their  correlative,    and    others 


have  the  intestates  next  of  kindred,  that  is 
collateral  kindred,  for  their  correlative,  is 
the  deduction  from  it,  'so  that  in  the  most 
plane  and  obvious  sense,  the  intestate 
ought  to  be  taken  for  the  correlative 
306  to  the  words,  brothers  and  ** sisters,' 
sound  logic?  yet  it  hath  been  so 
deemed  in  Westminster  hall,  for  almost  six 
score  years ! 

His  second  reason  is,  'because  the  distri- 
bution is  given  by  the  act  for  their  relation 
to  the  intestate,  and  not  for  their  relation 
to  the  collaterals;  therefore  the  rela- 
tion mentioned  ought  naturaly  to  refer  to  the 
intestate,  and  not  to  the  collaterals,  there 
may  be  cases  put  wherein  brothers  and  sis- 
ters children  of  collaterals  may  be  no  kin 
to  the  intestate,  if  they  were  by  the  half 
blood,  and  it  cannot  be  pretended  that  such 
shall  have  a  share  in  the  distribution,  now 
why  should  the  words  be  taken  in  the  sense 
that  comprehends  those,  that  have  no  title 
to  distribution?' 

Observations:  first,  'that  distribution  is 
given,  by  the  act,  to  next  of  kindred,  for 
their  relation  to  the  intestate,*  is  admitted: 
that  the  legislature,  moved  by  the  same 
consideration,  called  the  representatives  of 
collateral  kindred  to  succession  in  place  of 
him  or  her  for  whom  they  are  substituted 
is  admitted  also;  and  most  frequently  such 
representatives  are  of  kindred  to  the  intes- 
tate; and  when  the  case  shall  happen 
otherwise  it  is  not  so  unreasonable  as  at 
first  it  might  seem ;  because,  he  who  is  rep- 
resented, if  he  had  survived  the  intestate, 
and  received  his  share,  is  presumed  to  have 
designed  to  will  it,  when  he  should  die,  to 
the  same  representative,  who  may  not 
be  of  kindred  to  the  intestate,  but  the 
statute  having  appointed  representatives  of 
collateral  kindred,  in  general  terms,  to  suc- 
cede  to  the  shares  of  their  stocks,  the  argu- 
ment, that  representatives  who  are  not  of 
kindred  to  the  intestate,  may  in  some  cases 
succede,  if  such  succession  be  unreasonable 
in  those  cases,  doth  not  conclude  against 
representatives  who  are  of  kindred  to  the 
intestate,  the  conclusion  then,  which 
ought  to  have  been  particular,  is  universal, 
and  the  argument  vitious. 

Second,  a  position,  here  taken  for 
granted,  that  the  representatives  of  defunct 
collaterals,  even  so  near  as  brothers,  must 
be  of  kindred  to  the  intestate,  may  be 
proved,  by  necessary  consequence  from 
westmonasterian  authority  which  may  be  a 
good  argumentum  ad  hominem,  to  be  un- 
true, thus: 

The  case  between  Smith  and  Tracey  (2 
Mod.  rep.  204)  was,  A  dies  intestate,  hav- 
ing three  brothers  B,  C,  and  D,  of  the 
whole  blood,  and  a  brother,  E,  and  a  sister 
F,  of  the  half  blood :  and,  by  judgment  of 
the  court  of  kings  bench,  28  and  29,  Car. 
2.  the  brother  and  sister  of  the  half  blood 
E,  and  F,  succeeded  toA's  goods  and  cred- 
its, taking  equal  shares  with  his  brothers 
of  the  whole  blood,  B,  C,  and  D.» 


•The  law  here  Is  supposed  to  be  different    see  the 
case  of  Bailey  and  Teackle.— Note  in  edition  of  1852. 
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307  *Vary  the  case,  by  supposing  K  and 
F,  to  have  died,  leaving  children,    in 

the  life  time  of  A ;  these  children,  repre- 
senting their  parents,  would  have  suc- 
ceded  to  their  shares,  being  the  children  of 
a  brother  and  sister. 

This  will,  as  is  believed,  be  granted. 

Then  vary  the  case  again,  by  supposing 
the  mother  of  E,  and  F,  who  appear  by  the 
opinion  of  the  court  not  to  have  been  uter- 
ine brother  and  sister  of  A,  B,  C,  and  D,  to 
have  borne  G,  and  H,  children,  by  another 
husband,  and  E,  and  F,  to  have  left  no 
children;  G  and  H  would  have  repre- 
sented E,  and  F,  as  legaly  as  the  children 
of  E  and  F,  and  would  have  succeded  to  the 
same  shares. 

This  is  believed  to  be  a  con  sectary  from 
the  judgment  in  the  case  between  Smith 
and  Tracy. 

.Yet  G  andH  would  have  been,  in  Norths 
language,  *no  kin  to  the  intestate'  A. 

Third,  the  question,  at  the  end  of  this 
second  reason  as  it  is  called,  ^why  should 
the  words'  (they  were  the  words  provided 
that  there  be  no  representations  admitted 
among  collaterals,  after  brothers  and  sis- 
ters children]  *be  taken  in  the  sense  that 
comprehends  those  that  have  no  title  to 
distribution,'  is  not  a  question  for  which 
those  words  taken  in  any  sense,  of  which 
they  are  capable,  can  minister  occasion, 
other  parts  of  the  statute  *  comprehended 
those  that  have  title  to  distribution,'  divid- 
ing collaterals,  who  should  succede,  into 
two  classes,  they  were  distinguished  by 
these  characters,  first,  *next  of  kindred,' 
who  must  be  in  the  same  degree,  or  in 
equal  degree;  and,  second,  4heir  legal  rep- 
resentatives,' that  is,  the  representatives  of 
those,  who  are  next  of  kindred,  the  former 
were  defined  by  the  terms,  *next,'  and  4n 
equal  degree,'  the  latter  were  undefined, 
otherwise  than  that  they  must  have  been 
in  existence,  at  the  death  of  the  intestate, 
they  might  have  been  children,  grand  chil- 
dren, great  grand  children,  or  more  remote, 
in  some  of  which  cases  the  portions  would 
be  inconsiderable,  to  prevent  this  were  the 
forecited  words  inserted,  they  do  not  de- 
clare, because  unnecessary  would  have  been 
here  a  declaration  comprehending  those  col- 
laterals, or  kindred,  whose  representatives 
should  be  in  titled  to  distribution,  they  do 
nothing  more,  as  hath  already  been  ob- 
served, than  terminate  the  progress  of  rep- 
resentation, in  the  immediate  offspring 
from  the  collaterals,  providing  that  repre- 
sentation shall  not  be  admitted,  after 
brothers  and  sisters  children,  that  itf,  shall 
not  be  admitted  in  any  degree  of  kindred 
after,  or  more  remote  than,  the  children  of 
brothers  and  sisters  children,  that  is,  shall 
not  be  admitted  in  any  degree  of  kindred 
after,  or  more  remote  than,  the   chil- 

308  dren    of    brothers    and    sisters,    *and 
(one,  who  feels    the   argumentum    ad 

judicium  more  forcibly  than  the  argumen- 
tum ad  verecundiam,  as  I.  Locke,  in  his 
essay  on  human  understanding  b.  iv.  chaip. 
xvii.  i  19—22,  calls  them,  ventured  to  add) 
brothers  and  sisters  of   the    collaterals,     in 


the  words,  'provided  that  there  be  no  rep- 
resentations admitted  among  collaterals, 
after  brothers  and  sisters,  children,'  inter- 
preted consistently  with  the  sense  of  them, 
which  is  complete,  and  without  interpola- 
tion, for  which  no  cause  appeareth,  the  leg- 
islature contemplated  a  single  object, 
namely,  the  limit  beyond  which  the  right 
of  representation  shall  not  be  asserted,  but 
the  author  of  this  argument  will  have  it, 
that  the  legislature  contemplated,  besides 
that,  another  object,  namely  the  collaterals, 
the  right  of  whose  representatives  shall  not 
be  asserted,  this  is  the  second  instance* 
but  is  not  the  last,  of  a  mistake  of  the 
question  for  it  occurs  in  two  other  parts  of 
this  composition  by  North. 

His  third  reason  is,  'because  as  these 
words  provided  that  here  be  no  represen- 
tations, &c.  'comprehend'  (comprehend 
again)  'more  than  ought  to  have  distribu- 
tion in  some  instances,  so  they  fall 
short,  and  leave  out  many,  that  by  parity 
of  reason  ought  to  have  distribution,  and 
therefore  this  sense,  they  would  put 
upon  the  words,  is  very  improper.' 

'As  for  instance: 

'Suppose  the  next  of  kin  are  nephews, 
by  several  brothers,  and  some  of  them  are 
dead,  leaving  children,  these  children  are 
not  brothers  children  to  the  collaterals, 
and  cannot  within  the  words,'  provided,  &c. 
'clame'  although,  by  the  way,  the  child 
must  clame,  if  they  can  clame  at  all,  not 
by  those  words,  which  give  to  no  one)  'any 
share;  but  if  by  chance  any  of  them,  had 
had  uncles  surviving,  then  they  had  been 
brothers  children  to  the  collaterals,' 

So,  if  the  next  of  kin  are  cousin  germans, 
and  some  of  them  are  brothers  to  one  an- 
other, others  are  not ;  the  children  of  such 
as  them  as  had  brothers  that  survived  the 
testator,)  it  should  be  intestate)  shall  have 
a  share,  but  the  children  of  such  who  had 
no  surviving  brothers  shall  have  no  share 
which  is  most  absurd,  for  they  ought  to 
have  a  share  as  they  relate  to  the  intestate 
and  not  as  they  relate  to    the  collaterals.' 

Observations:  first,  the  question,  upon 
the  words,  'provided  that  there  be  no  repre- 
sentations, admitted  among  collaterals* 
after  brothers  and  sisters  children,'  is,  as 
before,  not  who  are  'comprehended  by  the 
words  brothers  and  sisters'  but,  beyond 
what  degree  of  kindred,  the  representatives 
of  collaterals,  whosoever  those  collaterals 
be,  shall  or  shall  not  succede? 

Second,  in  the  first  example,  for  il- 
309  lustration  of  the  third  reason,  *is 
taken  for  granted  this  position  *  the 
brothers  and  sisters  of  collateral  kindred, 
whose  representatives,  not  more  than  chil- 
dren, shall  succede  must  all,  by  the  words 
of  the  statute,  be  awa6eA\\}0L — brothers  and 
sisters  every  one  of  every  other — brothers 
and  sisters  by  the  same  parents,  or  by  one 
common  parent;  a  position,  if  not  admitted, 
necessary  to  be  proved,  because,  without  it* 
a  concatenation  of  the  premises  and  the 
conclusion  from  them,  stated  in  this  third 
reason,  is  defective,  the  position  is  not 
admitted,  but,  on  the  contrary,  its  redarg^u* 
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tion,  to  be  here  essayed,  by  the  medium  of 
that  example,  varied  for  adapting  the  posi- 
tion to  cases  equaly  within  its  scope,  is  not 
despaired,     for, 

Suppose  the  nearest  kindred  of  A  to  have 
been  B  and  C,  sons  of  a  deceased  brother, 
and  D  and  E,  daughters  of  a  deceased  sister ; 
B  and  D  to  have  died  in  the  life  time  of  A, 
both  leaving  children,  the  former  F  and  G 
and  the  latter  H  and  I;  and  afterwards  A 
to  have  died  intestate,  without  alteration 
in  his  family,  of  F,  G,  H,  and  I,  may  be 
truly  predicted,  that  they  are  brothers  and 
sisters  children ;  for  by  the  hypothesis  the 
father  of  F  and  G  is  the  brother  of  C,  and 
the  mother  of  H  and  I  is  the  sister  of  K ; 
so  that  F  and  G  are  children  of  a  brother 
and  H  and  I  are  children  of  a  sister;  and 
that  which  is  true  of  each  pair  of  children 
must  be  true  of  both,  consequently  the  po- 
sition is  false.  But  if  F,  G,  H,  and  I,  were 
children  of  different  parents,  so  that  neither 
of  them  had  a  brother  or  sister,  it  would  be 
nothing-  to  the  purpose,  as  will  appear. 

Third,  an  absurdity,  by  the  second  exam- 
ple, attributed  to  the  exposition,  admitting 
representation  of  collateral  kindred,  who 
were  not  brothers  and  sisters  of  the  intes- 
tate, is  a  consequence  of  two  sophisms, 
already  detected  in  the  argument  of  North, 
one  ignoratio  elenchi,  or  a  mistake  of  the 
question,  the  other  a  petitio  principii,  or  a 
supposition  of  what  is  not  granted,  and  if, 
'that  the  children  of  such  cousins  german, 
as  had  brothers,  that  survived  the  intestate, 
shall  have  a  share  but  the  children  of  such, 
who  had  no  surviving  brothers  shall  have 
no  share  be  most  absurd,'  as  he  says,  which 
is  not  denied;  this  argument  may  partly 
shew  the  pravity  of  his   interpretation. 

Of  the  scholia  appended  to  this  third  rea- 
son, that,  which  supposeth,  for  the  words, 
'provided  that  there  be  no  representations 
admitted  among  collaterals  after  brothers 
and  sisters  children,'  if  the  legislature  had 
not  designed  to  exclude  from  succession  rep- 
resentatives, more  remote  than  brothers  and 
sisters  children  of  the  intestate,  would  have 
been  substituted  the  words,  'provided  that 
there  be  no  representations  admitted  among 
collaterals  after  their  children,'  shall 
310  only  be  noted,  because  no  *other  is 
thought  to  deserve  notice,  and  this 
for  the  purpose  of  answering,  that  the 
former  may  be  interpreted  and  ought  to  be 
interpreted,  in  the  sense  of  the  latter,  which 
answer  is  proposed  to  be  verified  in  the 
sequal. 

His  fourth  reason  is,  'because  the  exclud- 
ing representations  in  a  remote  degree 
agrees  with  the  reasons,  upon  which  distri- 
bution is  grounded,  for  1,  nephews  and 
nieces  to  the  intestate  are  of  so  near  rela- 
tion, the  intestate  having  been  as  a  parent 
to  them,  that  they  are  of  great  regard, 
whereas  remoter  degrees  have  no  regard 
but  for  their  proximity  (because  there  are 
none  nearer)  and  therefore  no  reason  to  ad- 
mit representations  amongst  them,  to  bring 
in  a  more  remote  degree  to  share  with  those 
that  are  nearer  of  kin.  2.  again,  nephews 
and  nieces  cannot  be   many,  so  that  the  di- 


vision cannot  come  into  very  many  parcels; 
but  in  a  remote  degree  there  may  be  very 
many  of  the  &ame  degree,  and  to  admit  a 
subdivision  to  the  children  of  any  deceased 
would  make  the  shares  of  such  children  very 
inconsiderable,  not  worth  demanding.* 

Observations:  first,  the  reason,  upon 
which  distribution  is  grounded,  is  an  in- 
testates affection  for  all  his  kindred,  more 
or  les^  warm,  as  the  objects  of  it  were  re- 
lated to  him  nearly  or  remotely ;  a  ther- 
mometer, analogous  with  which  the  portions 
of  the  distributable  subject  are  graduated ; 
successors  nearest,  and  in  the  same  degree, 
taking  equal  portions,  and  successors  in  a 
remoter  degree  taking  the  portions,  not  of 
themselves  who  are  not,  but  of  their  stocks, 
who  were,  in  the  same  degree,  if  so,  the 
position,  that,  'excluding  representations 
in  a  remote  degree,  agrees  with  the  reasons 
upon  which  distribution  is  grounded,'  is  so 
far  from  being  true,  that  representations, 
among  lineal  successors,  are  admitted  in 
remotest  degrees,  and  among  collaterals, 
would  as  extensively  have  been  admitted, 
(in  every  case  where  they  are  designated  by 
the  appellation,  'next  of  kindred,'  the  words, 
'and  their  representatives,'  or  words  of  the 
same  import,  immediately  following)  if  the 
representations  had  not  been  abscinded,  by 
other  words,  after  the  degree  of  brothers 
and  sisters  children,  whose  brothers  and 
sisters  will  be  a  fitter  subj*»ct  of  enquiry 
elsewhere. 

Second  in  the  phrase,  'representations  in 
a  remote  degree,'  the  term  'degree'  may 
mean  the  degree  of  kindred,  either  between 
the  representatives  and  their  stocks,  or  be- 
tween the  intestate  and  his  collateral  kin- 
dred, in  the  forn^er  sense,  the  reason  is 
not  to  the  purpose;  for  no  man  denies 
that  representations  are  not  admitted 
among  collateral  kindred,  whosoever  they 
be,  after  or  beyond  the  degree  of  brothers 
and    sisters  children;  in    the    latter  sense, 

the  reason  is  not  more  pertinent,  if 
311       the   object  *which    the    words   of  the 

statute,  truly  intrepreted,  shew  the 
legislature  to  have  contemplated,  was  to 
declare,  not  of  what  collateral  kindred  rep- 
resentation shall  not  be  admitted  but,  after 
or  beyond  what  degree  of  kindred  between 
the  collaterals  surviving,  and  the  represen- 
tatives of  those  who  were  dead,  representa- 
tion shall  not  be  admitted:  and  that  this 
was  the  object  hath  been  partly,  as  is  be- 
lieved, and  will  hereafter  be  perhaps  fully 
proved,  the  notion  stated  in  this  reason, 
of  'the  intestates  having  been  as  a  parent 
to  his  nephews  and  nieces,'  seemeth  alto- 
gether imaginary,*  and  the  argument 
drawn  from  the  remark,  that  when  the 
multitute  of  successors  is  numerous,  the 
portions  of  representatives,  by  means  of 
subdivisions,  would  be  inconsiderable  and 
worthless,  which,  however,  would  not  hap- 
pen so  frequently  as  the  contrary,  is  not  an 


•Horace  had  a  different  notion  of  tbe  uncles  paren- 
tal affection  towards  bis  nepbews  and  nieces,  as 
may  be  collected  from  these  words:  metuentes 
patruae  llng-uae  XII.  ode.  II.  lib.  and  ne  sis  patruus 
mibi.    Sat  III.  lib.  II.  v.  88.— Note  in  edition  of  1852. 
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arg^ument  against  the  right  of  a  representa- 
tive to  his  modicum,  if  the  words  of  the 
statute  have  intitled  him  to  it.  the  argu- 
ment, if  it  prove  any  thing,  proves  that  the 
statute  ought  not  to  have  admitted,  not  that 
it  did  not  admit,  representations,  wherein 
those  subdivisions  would  be  necessary. 

His  fifth  and  last  reason  is,  'because,  by 
the  opinion  of  the  learned,  the  law  and 
practice  of  the  spiritual  courts  before  this 
act  did  exclude  all  representations  of  col- 
laterals, after  the  intestates  nephews  and 
nieces.'  to  which  he  adds,  *the  whole 
scope  of  the  act  was  to  make  their  jurisdic- 
tion as  to  distribution  legal,  which  before 
was  condemned  by  the  kings  courts,  and 
the  words  of  the  act  (lejjaly  representing) 
(pro  suo  cuique  jure)  and  according  to  the 
laws  in  such  cases  (and  the  rules  and  limi- 
tation* set  down)  shew  that  there  is  a  ref- 
erence to  their  laws,  now  if  there  were  an 
opinion  this  way  before  the  act;  there  is 
great  reason  to  believe,  this  clause,  *  pro- 
vided there  be  no  representations,  admitted 
among  collaterals  after  brothers  and  sisters 
children,'  was  founded  upon  that  opinion.' 

Observations:  first,  we  might  learn  from 
North  himself,  for  in  the  introduction  to 
his  opinion  and  reasons  he  admits,  'that 
all  acts  of  parliament  are  to  be  expounded 
according  to  the  true  meaning  to  be  col- 
lected from  the  words  of  them ;  and  that 
must  be  a  rule  in  this  case,'  to  which  rule 
however  he  doth  not  appear  in  a  single  in- 
stance throughout  his  argument  to  have 
adverted,  he  flew  the  way  at  the  start,  and 
never  recovered  it.  to  prove  that  this  act 
of  parliament,  if  it  be  expounded  ac- 
312  cording  *to  that  rule,  contradicts  the 
law  and  practice,  as  they  have  been 
stated,  of  the  spiritual  courts,  in  this  par- 
ticular instance,  will  be  attempted,  and  if 
the  attempt  be  successful,  there  is  no  rea- 
son to  believe  the  clause  in  question  was 
founded  upon  the  opinion  of  those  courts, 
and  to  expound  it  that  way;'  that  is  to  ex- 
pound the  clause,  which,  in  the  only  sense 
whereof  it  is  capable,  without  interpolation, 
is  reconcileable  with  other  parts  of  the  act, 
so  as  to  contradict  those  other  parts  of  the 
statute. 

Second,  the  terms,  *legaly  representing,' 
and  'pro  suo  cuique  jure,'  are  intelligible 
surely  without  reference  to  the  laws  of 
ecclesiastical  courts;  the  words,  'according 
to  the  law  in  such  cases,'  if  they  refer  to 
their  laws  at  all,  refer  perhaps  to  those 
only,  by  which  degrees  of  consanguinity  are 
computed;  and  the  words,  'rules  and  limi- 
tations set  down,'  which  are  defectively 
quoted,  and  which  in  the  statute  are,  'the 
rules  and  limitation  HEREAFTER  set 
down,'  shew  that  the  reference  is,  NOT  to 
THEIR  LAWS  but,  to  the  STATUTE. 

After  his  reasons,  the  chief  justice  pro- 
ceeds to  solve  objections  to  his  argument, 
of  the  solutions  notice  shall  be  taken  of 
that  only,  which  is  in  these  words:  'i  con- 
fess a  law  clearly  penned  shall  have  its 
force  in  cases  which  it   does   reach,  though 


•The  word  *bereafter.'  occurs  at  this  place  In  the 
statute.— Note  In  edition  of  1852. 


it  does  not  reach  all  cases :  but  where  a  law 
is  penned,  so  that  it  may  be  expounded  one 
way  or  other,  and  there  is  a  question  of  the 
meaning  of  it,  it  is  more  natural  to  believe 
it  was  meant  in  that  way  that  is  clear,  and 
reaches  all  cases  that  are  in  parity  of  rea- 
son, than  in  that  way  which  has  absurd 
consequences,  as  this  hath,  both  by  includ- 
ing those  which  were  not  intended,  and 
leaving  out  those  which  stand  in  the  same 
degree,  as  i  shewed  before.' 

Observations :  first,  the  statute  is  thought 
to  be  so  'clearly  penned,'  that  the  'learned 
judges  of  Westminster  hall,  and  the  learned 
doctors  of  Doctors  commons,'  who  were  ad- 
jutant ministers  to  the  chief  justice  on  this 
occasion,  are  challenged  to  discover  in  the 
words  of  the  act,  if  not  sophisticated,  that 
amphibolia,  which  is  here  attributed  to  it 
by  the  terms,  'it  may  be  expounded  one 
way  or  other. ' 

Second,  the  statute,  understood,  'in  that 
way  that  is  clear,'  but  different  from  the 
'way'  approved  by  the  chief  justice,  will 
reach  all  cases  within  the  scope  of  the  leg- 
islative providence,  and  will  have  no  'ab- 
surd consequences.' 

His  conclusion  is,  'i  conceive  this  act  was 
intended  for  a  plane  rule,  and  i  think  it 
much  better  to  interpret  it  in  the  most  plane 
and  obvious  sense  which  will  establish  the 
succession  of  personal  estates,  according  to 
reason  and  symmetry  than  to  strain  to  find 
out  another  sense  for  the  sake  of  re- 
313  mote  ^kindred,  that  are  of  no  regard, 
which  will  produce  apparent  absurdi- 
ties, and  subject  personal  estate  to  fancifuU 
and  intricate  disputes  that  will  need  another 
act  to  compose  and  settle. ' 

Observations:  first,  the  act, 'in  the  most 
obvious  sense'  of  the  words,  that  is,  the 
sense,  in  which  the  archdeacon  of  Hunt- 
ington understood  them,  is  a  'plane  rule.' 
they  will  not  bear  the  sense,  in  which  they 
are  otherwise  understood  by  North,  unless 
after  the  words,  'brothers  and  sisters  chil- 
dren,' be  supplied  the  words,  'of  the 
intestate.'  this  supplement  is  called  'in- 
terpretation,' and  perhaps  may  be  so 
called  by  the  westmonasterian  vocabularies. 
Second,  the  reasons  for  the  intepretation 
have  been  examined. 

Third,  the  intrepretation,  by  words  which 
measure  degrees  between  stocks  and  their 
representatives,  would  measure  degrees  be- 
tween an  intestate  and  his  collateral  kin- 
dred, and  this  interpretation  matching 
things  not  relating  to  one  another  is  called 
symmetry  I  symmetry  not  more  daedalean 
than 
Humano  capiti  cervicem  pictor  equinam 

Jungere  si  velit 

Fourth,  'another  act  which  North  sup- 
posed to  be  needful  for  composing  and  set- 
tling the  fancifuU  and  intricate  disputes' 
which  he  imagined  would  be  raised  on  this, 
if  his  interpretation  be  rejected,  is  not  the 
proper  remedy  for  the  evil  apprehended  by 
him.  the  remedy  would  be  to  give  to  judges 
what  perhaps  the  legislature  of  Great  britain 
have  not  more  power  to  bestow,  than  other 
legislatures,     for,  if  so  plane  an  act  as  this 
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could  be  so  mistaken,  as  it  hath  been  by 
him  and  his  successors,  what  would  be  the 
effect  of  another  act? 

HIS  reasons  stated  in  the  arg-ument  of 
the  chief  justice  having  been  examined; 
the  statute  itself  shall  now  be  considered, 
in  order  to  discover  the  true  meaning*,  from 
the  words,  thereof. 

The  statute,  after  requiring  ordinaries 
and  ecclesiastical  judges  to  take  bond  from 
him,  to  whom  they  grant  administration  of 
the  goods  and  credits  of  a  person  dying  in- 
testate, with  condition  to  make  and  exhibit 
an  inventory  of  them,  enables  and  requires 
those  ordinaries  and  judges  to  call  the  ad- 
ministrator to  render  account  of  his  trans- 
actions, *and  to  order  and  make  just  and 
equal  distribution  of  what  remaineth  clear 
(after  all  debts  funerals  and  just  expenses 
of  every  sort,  first  allowed  and  deducted) 
among  the  wife  and  children,  or  childrens 
children,  if  any  such  be,  or,  otherwise,  to 
the  next  of  kindred,  to  the  dead  persons  in 
equal  degree,  or  legaly  representing 
314  their  stocks,  pro  suo  *cuique  jure, 
according  to  the  laws  in  such  cases, 
and  the  rules  and  limitation  hereafter  set 
down ;  and  the  same  distributions  to  decree 
and  settle,  and  to  compel  such  administra- 
tors to  observe  and  pay  the  same,  by  the  due 
course  of  his  majesty's  ecclesiastical  laws.' 

THK  phrases,  'legal  representatives,'  'pro 
suo  cuique  jure,'  'according  to  the  laws  in 
such  cases,'  and  'the  rules  and  limitation 
hereafter  set  down,'  are  thought  by  North 
to  prove  that  the  statute  had  a  reference  to 
the  ecclesiastical  laws,  but,  1.  if  it  had 
such  a  reference  the  reference  by  the  first 
three  phrases  was  only  to  those  laws  which 
determine  who  are  the  legal  representatives 
of  an  intestate  next  of  kindred,  which  was 
not  pertinent  to  the  question  in  the  case 
discussed  by  him,  namely,  who  of  the  in- 
testates next  of  kindred  shall  be  represented ; 
as  hath  repeatedly  been  observed  before, 
not  more  pertinent  is  the  solution  by  him 
of  the  second  objection  to  his  opinion,  T. 
Raym.  p.  505.  which  solution  is  thought  too 
triflinir  to  deserve  a  recital.  2.  the  fourth 
phrase,  correctly  quoted,  shews  that  the 
statute  referred  to  the  rules  and  ^imitation 
set  down  in  itself,  this  will  lead  to  the 
true  question,  namely,  whether,  by  those 
rules  and  limitation,  representation  is  ad- 
missible among  collateral  kindred,  who  are 
more  remote  than  the  intestate  brothers 
and  sisters? 

The  rules  in  the  statute,  mingled  with 
the  limitations  (for  of  these  are  two)  so 
that  their  connection  is  interrupted,  stated 
separately  for  the  sake  of  perspicuity,  are, 

^Provided  that  ordinaries  and  every  other 
person,  by  this  act  enabled  to  make  distri- 
bution of  the  surplus  of  the  estate  of  any 
person  dying  intestate,  shall  distribute  the 
surplusage  of  such  estate  in  manner  and 
form  following  that  is  to  say,  one  third  part 
of  the  said  surplusage  to  the  wife  of  the  in- 
testate, and  all  the  residue  by  equal  portions 
to  and  amongst  the  children  of  such  persons 
dying  intestate  and  such  persons  as  legaly 
represent   them,    in  cas^  any    of   the    said 


children  be  then  dead,  and  in  case  there  be 
no  children,  nor  any  legal  representatives 
of  them,  then  one  moiety  of  the  said  estate 
to  be  allotted  to  the  wife  of  the  said  intes- 
tate, the  residue  of  the  said  estate  to  be 
distributed  equaly  to  every  of  the  next  of 
kindred  of  the  intestate,  who  are  in  equal 
degree,  and  those  who  legaly  represent 
them,  but  in  case  there  be  no  wife,  then 
all  the  said  estate  to  be  distributed  to  and 
amongst  the  children,  and  in  case  there  be 
no  child,  then  to  the  next  of  kindred,  in 
equal  degree,  of  or  unto  the  intestate,  and 
their  representatives,  as  aforesaid,  and  in 
no  other  manner  whatsoever.' 

Of  the  rules,  those  which  call  chil- 
315  dren  of  the  defunct,  and  ♦representa- 
tives of  such  of  them  as  may  be  dead, 
to  the  succession,  are  without  any  limita- 
tion, otherwise  than  that,  a  child  who  had 
been  advanced  by  settlement  of  the  defunct, 
with  a  portion  not  equal  to  the  filial  por- 
tion, can  clame  only  the  compliment,  or  so 
much  as  with  the  advancement  added  to  it 
will  be  equal  to  the  filial  portion,  out  of  the 
distributable  subject,  but  such  forisfamil- 
iated child,  if  he  were  an  heir  at  law,  and 
advanced  by  settlement  of  land  upon  him, 
shall  have  a  full  portion  of  the  surplus. 

The  rules,  which,  if  no  children  or  repre- 
sentatives of  them  be,  called  the  next  of 
kindred  to  the  succession,  comprehend. 

First,  those  kindred  who  are  in  the  as- 
cending line,  that  is,  father  and  mother, 
&c.  for  the  opinion  in  the  duchess  of 
Suffolk's  case,  'that  the  mother  is  not  of 
kin  to  her  child,'  although  unanimously 
once  approved  by  numbers  of  temporal,  as 
well  as  ecclesiastical,  judges  sufficient  to 
entitle  it  to  a  place  among  what  are  called 
authorities,  seemeth  to  have  been  since 
reprobated,  the  right  of  the  mother  indeed, 
if  the  father  be  living,  is  transferred  to  her 
husband;  but  if  he  were  dead,  she  took  the 
whole  before  the  statute  of  1  James  2.  or- 
dained a  communion  with  brothers  and  sis- 
ters and  their  representatives :  and  if  no 
parents  be,  the  rules  comprehend. 

Secondly,  those  kindred  who  are  in  the 
collateral  line,  and  who  may  be  analysed 
into  brothers  and  sisters;  if  none  such  be, 
uncles  and  aunts,  and  nephews  and  nieces; 
(for,  according  to  the  determination  of  a 
case  before  mentioned  to  be  reported  by  T. 
Atkyns,  1  vol.  p.  454  they  are  in  the  same 
degree  of  relation)  if  none  such  be,  cousins 
german,  &c.  of  the  intestate,  and  those 
rules,  if  not  controuled,  by  the  limitation, 
with  the  words,  'and  their  legal  representa- 
tives,' applied  to  every  ramification  of  the 
syllabus,  'next  of  kindred,'  may  be  read 
thus: 

In  case  there  he  no  children  nor  any 
legal  representatives  of  them,  the  said  estate 
to  be  distributed  equally  to  the  brothers 
and  sisters  of  the  intestate,  and  their  legal 
representatives;  if  none  such  be,  to  be  dis- 
tributed equally  to  the  uncles  and  aunts  and 
nephews  and  nieces  of  the  intestate,  and 
their  legal  representatives;  if  none  such  be, 
to  be  distributed  equaly  to  the  cousins  ger- 
man of  the  intestate,  and  their  legal  repre- 
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sentatives;  and  so  forth;  the  words,  'and 
their  representatives/  being*  added  after 
every  tribe  of  the  intestates  kindred,  in 
equal  degree. 

These  evolutions  of  kindred  and  applica- 
tions of  representatives  are  the  sense  and 
meaning  of  the  rules,  without  the  limita- 
tion, in  explicit  terms;  so  that 

The  question  is  reduced  to  this:  whether 
that  sense  and  that  meaning  are  altered  by 
this  limitation  :*  provided  tnat  there 
316  be  *no  representation  admitted  among 
collaterals  after  brothers  and  sisters 
children,  otherwise  than  that  no  representa- 
tives shall  be  admitted  among  collaterals  in 
any  degree  more  remote  from  their  stocks 
than  children?' 

That  they  are  not  altered  otherwise  will 
appear,  as  is  conceived,  without  'straining,' 
by  inserting  the  limitation  after  every  one 
of  the  tribes  of  collateral  kindred  and  their 
representatives:  when  the  rules,  united  with 
the  limitations  of  them,  will  be  read, 

'In  case  there  be  no  children,  nor  any 
legal  representatives  of  them,  the  said  es- 
tate to  be  distributed  equaly  to  the  brothers 
and  sisters  of  the  intestate,  and  their  legal 
representatives;'  provided  that  there  be  no 
representations  admitted  among  [these]  col- 
laterals after  brothers  and  sisters  children ; 
if  no  brothers  and  sisters  be,  to  be  dis- 
tributed equaly  to  the  uncles  and  aunts  and 
nephews  and  nieces  of  the  intestate,  and 
their  legal  representatives;  provided  that 
there  be  no  representations  admitted  among 
[these]  collaterals  after  brothers  and  sisters 
children;  if  no  uncles  and  aunts  and 
nephews  and  nieces,  or  any  such,  be,  to  be 
distributed  equaly  to  the  cousins  german, 
of  the  intestate,  and  their  legal  representa- 
tives; provided  that  there  be  no  representa- 
tions admitted  among  [these]  collaterals, 
after  brothers  and  sisters  children ;  and  so 
forth. 

According  to  this  reading,  liable  to  a 
single  objection  which  shall  be  removed, 
the  children  of  those  next  of  kindred  to  the 
intestate  in  equal  degree,  however  remote, 
are  not  excluded  from  successions,  to  the 
portion  to  which  their  stock,  if  living, 
would  have  succeeded. 

Harmony  by  this  reading  is  produced  of 
all  parts  of  the  statute  one  with  another, 
not  a  single  word  thereof  being  understood 
in  a  'strained'  sense,  or  in  any  other  than 
the  ordinary  sense ;  and  the  system  of  suc- 
cessio  in  bona  defunctorum  hath  perfect 
symmetry ;  every  rule  being  applied  to  one 
or  otuer  tribe  of  the  intestates  kindred, 
whose  representatives  are  appointed  in  the 
places  of  their  stocks  to  succede;  and 
the  limitation  being  commensurate  with 
the  rules  in  every  instance,  except  that  the 
operation  of  one  which  would  have  included 
representatives  in  all  degrees,  is  restrained 
by  the  other,  the  office  of  which  was,  not 
to  destroy  any  rule  but,  to  limit  the  extent 
of  it,  excepting  the  representatives  of  col- 
laterals of  all  denominations,  after  or  be- 
yond the  degree  of  children  of  those 
collaterals,  who  may  have  died  before  the 
intestate. 


Not  to  allow  the  'rules   set   down    in    the 

statute'  to  be  applicable  to   representatives 

of  every  tribe  of  collaterals,    would,    in  the 

phrase  'next  of   kindred  of,  or    unto, 

317  the   intestate   in    equal  ^degree,    and 
those    who    legally    represent    them,' 

deprive  the  words,  'those  who  legally  rep- 
resent them,'  of  more  than  half  their  mean- 
ing, and  would  deprive  the  words  'in  equal 
degree,'  if  they  have  any,  of  all,    meaning. 

The  words  'in  equal  degree,'  applied  to 
those  collaterals,  who  survive  and  succede 
in  their  own  rights,  repeat  the  substance  of 
the  words,  'next  of  kindred,'  and  therefore 
signify  nothing;  for  collaterals,  not  in 
equal  degree,  that  is  in  a  more  remote  de- 
gree, cannot  be  next,  of  kindred  to  the  in- 
testate, but  the  words,  'in  equal  degree,' 
supposed  to  have  been  inserted  for  some 
purpose,  are  significant,  applied  to  dead 
collaterals,  who,  if  living,  would  have  been 
in  equal  degree  with  the  survivors,  and 
may  be  understood  in  the  sense  which  this 
paraphrase  of  the  rule  and  limitation  ex- 
presses : 

'The  surplusage  to  be  distributed  to  the 
next  of  kindred  to  the  intestate,  and  [if 
any  of  them]  who  are  in  equal  degree  [be 
dead  to]  their  representatives,  provided  [al- 
though representations  are  admitted  among 
children  of  the  intestate,  how  remote  soever 
those  lineal  representati^res  be  from  their 
stocks,  yet]  that  there  be  no  representations 
admitted  among  collaterals  after  [if  the 
representatives  be  more  remote  in  degree 
from  their  stocks,  than]  brothers  and  sisters 
children.'  this  will  be  congruous  with  the 
antithesis,  intended  manifestly  by  the  leg- 
islature, of  childrens  representatives  to  col- 
laterals representatives:  whereas  North 
imagined  the  antithesis  to  be  of  the  repre- 
sentatives of  one  tribe  of  collaterals,  that 
is,  brothers  and  sisters,  to  the  representa- 
tives of  all  other  tribes  of  collaterals. 

Here,  indeed,  the  words  'in  equal  degree,' 
are  taken  out  of  their  places,  and  transferee! 
to  other  places.  but  the  metathesis  is 
thought  to  be  justified  by  this  considera- 
tion: immediately  after  the  words,  'next  of 
kindred  of  or  unto  the  intestate,  who  are  in 
equal  degree,*  the  words,  'and  those  who 
legaly  represent  them,'  and  after  the  words, 
'next  of  kindred,  in  equal  degree,  of  or 
unto  the  intestate,'  the  words,  'and  their 
legal  representatives,'  prove  incontestably, 
that  the  legislature,  who  must  have  known, 
that  the  degree  of  an  intestates  kindred 
could  not  be  the  same  in  all  cases,  con- 
templated representations  among  the  kin- 
dred in  the  different  degrees,  and  meaned 
to  admit  representations  in  all  cases,  where 
the  kindred  to  be  represented  and  those  who 
succeded  in  their  own  rights  were  in  equal 
degree  of  kindred  to  the  intestate. 

This  meaning  appeareth  so  manifest  that, 

to  make  it  more  so  is  not   the   intention    of 

the  paraphrast.     he  intended  to   shew    that 

the  meaning  of  the  words,  'in  equal  degree. ' 

removed  from  the  place  where,  if  not 

318  mute,  their  voice  is  no  more  than  *use- 
less  tautology,  conspires  with  the  sup- 
posed design  of  thft  legislature. 
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The  proviso  therefore,  that  there  be  no 
representations  admitted  among  collaterals 
after  brothers  and  sisters  children,  is  an 
exception  to  each  general  rule. 

The  objection  to  which  the  explication, 
opposite  to  Norths  interpretation,  of  the 
statute,  was  mentioned  to  be  liable,  as  it  is 
stated  in  his  language,  is  'that,  as  it  would 
comprehend  more  than  ought  to  have  dis- 
tribution, in  some  instances,  so  it  falls 
short,  and  leaves  out  many  that,  by  parity 
of  reason,  ought  to  have  distribution.' 
these  words  occur,  in  his  third  reason ;  and 
the  substance  of  them  is  repeated  (T. 
Kaym.  SOS)  where  he  commends  the  in- 
terpretation *in  his  way,'  affirming  that  by 
it  the  statute  'reaches  all  cases'  that  are  in 
parity  of  reason,'  and  prefers  it  to  the  ex- 
plication in  that  'way  which,'  according 
to  him,  'hath  absurd  consequences,  both  by 
including  those  which  were  not  intended, 
and  leaving  out  those,  which  stand  in  the 
same  degree. ' 

The  objection  supposeth  the  proviso,  con- 
taining the  limitation  or  exception,  to  be 
the  part  of  the  statute,  by  which  repre- 
sentatives of  collaterals  clame  the  shares  of 
their  stocks:  but  untruly;  for  they  must 
clame,  if  they  can  clame  at  all,  by  those 
parts  of  the  statute  to  which  that  exception 
is  applicable.  But  let  the  o  ejection  be  to 
the  foregoing  application  of  both,  or  either. 

The  objection  and  the  answer  to  it  will 
be  understood  best  by  references  occasion- 
ally to  the  cases  exemplified  in  the  schemes 
subjoined. 


I. 

A 


II. 
A 


D 


6 


D 


G 

In  the  first  scheme  D.  and  F,  surviving 
nephews,  if  they  were  next  of  kindred,  to 
A,  the  intestate,  would  succede,  being  com- 
prehended in  that  part  of  the  rule,  which  is 
contained  in  these  words  of  the  statute,  'the 
surplusage  to  be  distributed  to  the  next  of 
kindred,  'of  or  unto  the  intestate.'  G,  the 
child  of  B,  is  as  much  comprehended  in  the 
remaining  part  of  the  rule  contained  in 
these  words  of  the  statute,  'and  their  repre- 
sentatives,' for  he  is  the  representative  of 
his  father,  a  deceased  nephew  of  the  intes- 
tate, and  one  of  his  next  of  kindred,  as  D 
and  F  are  comprehended  in  the  former  part 
of  the  rule,  but  North  objects  that  G,  in 
the  first  scheme,  is  inadmissible 
319  *to  the  succession  and  cannot  repre- 
sent his  father,  for  two  reasons,  first, 
the  case  of  G  was  not  comprehended  in  the 
proviso,  'that  there  be  no  representations 
admitted  among  collaterals  after  brothers 
and  sisters  children,'  for  altho'  he  was  the 
child  of  a  brother,  his  father  was  not  a 
brother  of  the  intestate ;  and  secondly,  be- 
cause, if  G  In  the  first  scheme  should  suc- 
cede, by  parity  of  reason,  G,  in  the  second 
scheme  ought  to  succede  too,  but  the  latter 
is  likewise  inadmissible  doubly,  for  the  col- 
lateral, whom  he  represents  was  warffX^'or — 


not  a  brother  to  the  intestate,  or  to  any 
other  man. 

Answer:  the  words,  'provided  that  there 
be  no  representations  admitted  among  col- 
laterals after  brothers  and  sisters  children, 
have  been  proved  to  be  an  exception  to  the 
general  rule,  that  distribution  to  be  to  the 
next  of  kindred  of  or  unto  the  intestate,  in 
equal  degree,  and  to  their  representatives.' 
if  this  be  so,  let  be  granted,  that  the  case 
of  G,  in  either  scheme,  is  not  included  in 
the  exception  ;  the  consequence  unavoidable 
is  the  reverse  of  Norths,  G  would  not  be 
inadmissible,  but  would  succede.  if  the  ex- 
ception had  not  been  inserted,  he  would 
have  succeded  being  comprehended  in  the 
rule  'the  surplusage  to  be  distributed  to  the 
next  of  kindred  and  THEIR  representa- 
tives;' and  if  he  be  not  included  in  the  ex- 
ception, his  title  remains  the  same  as  it 
would  have  been  if  the  exception  had  not 
been  inserted,  this  consequence  is  said  to 
be  unavoidable,  and  truly ;  unless  the  in- 
terpretation of  North,  as  he  calls  it,  can  be 
maintained,  but  the  interpretation,  for  the 
true  shape  of  limitation  or  exception,  ex- 
hibits this  metamorphosis  of  it:  'provided, 
that  there  be  no  representations  admitted 
among  [any  othe^  collaterals  [than  those 
collaterals  who  are  brothers  and  sisters  of 
the  intestate,  nor  among  them]  after  [the] 
brothers  and  sisters  children ;'  which  would 
convert  unnaturaly  the  limitation  of  a  rule 
or  the  exception  to  it,  into  a  rule,  and 
abrogate  the  statute  in  more  than  two  thirds 
of  the  cases  which  it  would  comprehend  if 
not  mutilated  by  this  monster,  to  maintain 
it  a  pentad  of  reasons  have  been  pompously 
paraded;  but  they  are  all  foreigners:  none 
of  them  being  furnished  by  the  statute, 
were  chiefly  pressed  into  the  service  from 
Doctors  commons,  and  make  no  better 
figure  at  a  review  than  the  band  of  'tattered 
prodigals  with  which  'Falstaff  was  ashamed 
to  march  through  Coventry,'* 

The  objector  supposeth,  that  G,  in  the 
first  scheme,  and  G,  in  the  second  scheme, 
who  are  confessed  to  'stand  in  the  same 
degree, '  and  who  therefore,  if  either, 
320  ought  each,  to  'have  a  ^share  in  the 
distribution,'  are  not  in  the  same 
predicament,  for  one  was  the  child  of  a 
brother,  the  other  the  child  of  him  who 
never  had  a  brother  or  sister,  or  who  had 
survived  his  brothers  and  sisters. 

But,  not  to  urge  that  this  objection  is 
perverse,  first,  the  word,  AFTER,  implieth 
intervals  or  degrees  between  the  antecedent 
and  consequent  terms  in  any  series  of 
arithmetical  progression,  of  the  series,  to 
which  the  proviso  containing  the  limitation 
or  exception  refers,  the  collateral  E,  is  the 
antecedent  or  first  term,  his  children  is  one 
of  the  consequent  terms,  his  grand  children 
is  the  next  consequent  term,  and  so  on 
through  the  series  of  representativeri.  the 
proviso  is  a  canon  measuring  the  intervals 
or  degrees  of  kindred,  not  between  the  in- 
testate and  his  collateral  kindred  but, 
between  the  collateral   and  HIS  representa- 
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lives,  admitting  the  second  term,  and  re- 
jecting all  the  terms  AFTER  the  second, 
or  children;  so  that  the  proviso  may  be 
most  properly  read  and  understood  in  this 
sense: 

'Provided  that  there  be  no  representations 
admitted  among  collaterals  AFTER  [that 
is,  if  the  degree  ot  kindred  between  the  col- 
laterals and  their  representatives  be  remoter 
than  the  degree  of  kindred  between]  brothers 
and  sisters  [and  their]  'children' — most 
properly, because,  without  a  spurious  interpo- 
lation, the  proviso  cannot  as  is  conceived,  be 
understood  in  any  other  sense,  nor  can  the 
objector  retort  that  the  words  between 
brackets  in  the  paraphrase  are  unjustifiable 
interpolations,  because,  if  they  were  ex- 
punged, the  proviso  might  undoubtedly  be 
expounded  in  the  same  sense  without  con- 
tradicting or  altering  the  meaning  of  a 
single  word  contained  in  the  statute,  by 
this  exposition  6  would  be  in  the  same  pre- 
dicament in  both  schemes ;  the  difficulties, 
which  staggered  North,  will  be  removed; 
and  the  phantom  of  absurdities,  which 
bewildered  him,  and  perhaps  misguided  his 
followers,  will  vanish. 

If  the  preceding  criticism  and  lection  be 
not  satisfactory, 

2.  The  representatives  remoter  than  chil- 
dren of  a  collateral,  who  had  no  brother  or 
sister,  may  be  included  in  the  proviso  by 
the  argumentum  a  pari  ratione.  statutes 
in  compendious  and  general  terms,  not  an- 
imadverting upon  subjects  of  a  criminal 
nature  may  justly  comprehend  cases,  not 
precisely  described  in  the  text,  but  equaly 
within  the  reason  and  scope  of  the  legisla- 
tive providence,  in  legibus  et  statutis 
brevioris  styli,  extensio  facienda  est 
liberius ;  at  in  illis,  quae  sunt  enumerativa 
casuum  particularium,  cautius.  F.  Bacon, 
de  augment,  sclent,  lib.  VIII.  cap.  III. 
aphor.  17.  that  this  statute,  as  to  the  part 
relating  to  the  present  question,  is  brevioris 
styli  and  not  enumerativum  casuum  parti- 
cularium must  be  agreed ;  and  that  the 
321  ^reason  for  including  in  the  proviso 
the  representatives  of  him  who  had, 
and  of  him  who  had  not,  a  brother,  is  the 
same  no  man  will  doubt  but  he  who  as- 
cribes to  the  legislature,  in  matters  of  such 
moment,  levity  more  than  puerile.  4f  the 
next  of  kin  are  cousin  germans,  and  some 
of  them  are  brothers  to  one  another,  others 
are  not,  that  the  children  of  such  of  them 
as  had  brothers  that  survived  the  intestate, 
shall  have  a  share,  but  the  children  of  such 
who  had  no  surviving  brothers  shall  have 
no  share,'  North  admits  would  be  'most  ab- 
surd;' he  might  have  added  fantastical  and 
futile,  this  would  have  been  a  good  argu- 
ment for  including  the  children  of  those 
cousins  german,  who  had  not  brothers,  in 
the  same  predicament  with  the  children  of 
those  who  had  surviving  brothers,  but 
surely  not  for  excluding  the  latter  from  the 
shares  which  the  act  gave  to  them  in  terms 
unequivocal,  and  free  from  ambiguity. 

If  representatives  remoter  than  children 
of  a  collateral  be  not  included  in  the  pro- 
viso, either  ex  vi  terminorum,  or  a  pari 
ratione. 


3.  The  consequence,  as  hath  been  observed, 
is  that  the  case  is  a  casus  omissus,  and  that 
will  not  prevent  operation  of  the  statute  in 
cases  not  omitted. 

If  the  explication,  here  opposed  to  Norths 
interpretation,  of  the  statute  be  correct,  the 
case  of  Carter  versus  Crawley,  and  other 
cases,  decided  conformably  with  that  in- 
terpretation, deserve  to  be  ranked  with  the 
case  of  Rose  versus  Bartlett,  Cro.  Car.  292. 
the  case  of  Ratcliif  versus  Graves  et  alios  1 
Vern.  1%,  and  so  many  more  that 
Non  mihi  si  linguae  centum  sint,  oraque 
centum, 

Ferrea  vox 

Omnia percurrere  nomina  possim. 

These  animadversions,  not  intended  for 
those  learned  judges,  learned  doctors, 
learned  professors,  learned  practitioners  of 
law,  if  any  such  be,  who  relish  all  the 
crudities  which  have  been  disgorged,  and 
admit  for  true  science  all  the  jargon  which 
hath  been  babbled,  and  for  sage  doctrine 
all  the  garrulities  which  have  been  parted, 
at  times  in  Westminster  hall,  to  men  of 
tastes  less  depraved,  judgments  more  sound, 
and  spirits  too  liberal  to  be    the    slaves    of 


authority,  are  inscribed  by 
T 


HE  EDITOR. 
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WILLIAM    FOWLER    and   Susanna 
his  wife,  plaintiffs^ 

AND 

LUCY  SAUNDERS,  an  infant,  by  James 
A.  Patterson,  her  guardian,  defendent. 

March,  1798. 

SlftvM— Fraudulent  Gifts— Statute  Does  Not  Compre- 
hend Dellyery  In  Consideration  of  Marriage.— The 
Statate  of  1768  for  preventing  f raudalent  gifts  of 
slaves,— (that  a  gift  not  declared  by  testament  in 
writing,  or  deed  proved  and  recorded,  should  not 
pass  the  right  to  slaves,)— upon  which  Statute,  if  a 
gift  had  been,  the  plaintiffs  relied,  did  not 
comprehend  and  avoid  a  delivery  of  slaves  in  con- 
sideration of  marriage.  This  case  arose  as 
follows: 

Same— Same— Same— Case  at  Bar.— A  father,  upon  the 
marriage  ofhis  daughter,  delivered  to  her  husband 
certain  slaves.  Afterwards,  by  his  will,  he  lent  to 
her  husband  all  the  negroes  then  in  their  posses- 
sion, (with  their  increase,)  for  their  lives,  and 
after,  to  be  equally  divided  among  her  children, 
if  she  have  lawful  issue.  The  defendent  S,  was 
her  daughter.  She  then  married  the  plaintiff /".  5. 
being  still  an  infant,  her  guardian  demanded  the 
slaves  as  her  property,  on  the  ground  that  the 
testator  had  permitted  them  to  remain  in  the  serv- 
ice of  S.'s  father,  although  said  testator  had 
never  given  them  to  her  father  but  by  his  will 
aforesaid.  At  the  time  of  the  testator's  death, 
they  had  been  in  the  possession  of  S.^%  father 
about  three  years:  the  plaintiffs  had  had  posses- 
sion of  them  about  two  years.  It  was  agreed  that 
the  right  to  them  should  be  submitted  to  a  CTourt 
of  Chancery.    See  these  facts  in  S.  C.  4  (DalL  361. 

IN  this  cause,  brought  on,  by  consent  of 
parties,  and  heard  on  the  bill  and  answer, 
and  on  the  testament  of  Thomas  Sale,  ex- 
hibited and  read,  the  court,  on  the 
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day  of  March,  in  the  year  of  our  lord  one 
thousand  seven  hundred  and  ninety-eight, 
after  consideration  of  the  arguments  by 
counsil,  professed  the  sentiments,  and  pro- 
nounced the  decree,  which  follow : 

The  statute,  for  preventing  fraudulent 
g-ifts  of  slaves,  enacting,  in  the  year  one 
thousand  seven  hundred  and  fifty-eight, 
that  a  gift,  not  declared  by  testament  in 
writing,  or  deed,  recorded,  after  having 
been  legaly  proved,  should  not  be  sufficient 
to  pass  the  right  of  slaves,  upon  which 
statute,  if  a  gift  had  been,  the  plaintififs 
relied, — this  statute  did  not  comprehend 
this  case, — a  delivery  of  slaves,  in  consid- 
eration or  for  cause  of  marriage,  than  which 
no  consideration  or  cause  is  more  estimable 
or  meritorious; — did  not  comprehend  this 
case,  in  which  a  fraud,  condemned  in  the 
prooemium  of  the  statute,  is  attempted  to 
be,  by  the  constitutory  part  of  it,  justified, 
for  the  benefit  of  his  family,  who  con- 
trived it. 

A  gift,  if  it  may  be  called  a  gift,  when 
it  is  in  consideration  of  marriage,  is  strictly 
not  a  gift  purely  gratuitous,  whereby 
323  the  *donee  gaineth  the  thing  given, 
without  meriting  it  by  way  of  a 
recompence,  supposed  to  have  been  the  kind 
of  gift  contemplated  by  the  legislature,  but, 
is  a  convention,  wherein  the  parties  per- 
form and  remunerate,  alternately,  each  be- 
stowing on  and  taking  from  the  other  some 
thing  beneficial. 

Nor,  if  slaves,  delivered  by  the  father  of 
a  wife  to  her  husband,  in  consideration  of 
their  intermarriage,  may  be  said  to  have 
been  given,  could  the  gift  be  one  of  those 
gifts,  by  means  of  which  frauds  detrimental 
to  creditors  and  purchasers  were  practised ; 
to  prevent  which  mischiefs  was  the  pref- 
aced object  of  the  statute; — not  one  of 
those  gifts,  because  *the  donor'  did  not,  in 
the  language  of  that  act,  'remain  in  posses- 
sion of  the  slaves,  as  visible  owner  thereof.' 

The  meaning  of  the  legislature  was 
planely  this:  donors  of  slaves,  who  never- 
theless retain  possession  of  them,  defraud 
people,  who  believe  the  possessors,  being 
the  visible,  to  be  the  real,  owners :  for  pre- 
vention WHEREOF,— for  prevention  of  in- 
jury by  this  deception,  which  secret  gifts 
occasion,  proposing  such  a  disunion  of  the 
right  and  possession,  as  that  they  may  be 
in  different  persons  at  the  same  time;  and 
to  the  end  that  people  may  have  the  means 
of  knowing  the  true  owners ;  no  gift  of  any 
slaves,  not  authenticated  in  the  mode  now 
prescribed,  shall  be  good  to  pass  any  estate 
in  such  slaves;  that  is,  with  a  commentary, 
necessary  to  produce  harmony  and  symmetry 
in  the  act,  no  such  unauthenticated  gift  of 
any  slaves,  whereof  the  donor  ^retaineth 
possession,*  shall  be  good,  this  evidently 
remedies  the  mischief  and  all  the  mischief 
which  the  legislature  said  they  intended  to 
PREVENT. 

The  other  sense,  in  which,  as  is  pretended, 
the  statute  may  be  understood,  is  this:  *for 
prevention  of  frauds  by  secret  gifts  nf 
slaves,  which,  notwithstanding,  remain  in 
possession  of  the  donors,  as  visible  owners 


thereof,  and  to  the  end  that  creditors  and 
purchasers,  recurring  to  archives,  where 
monuments  of  acts,  which  separate  the  right 
from  the  possession  of  slaves,  ought  to  be 
deposited,  may  discover  whether  these  visi- 
ble owners,  possessors,  be  the  true  owners, 
or  not ;  no  gift  of  slaves,  whereof  the  donor 
DOTH  NOT  retain  the  possession,  but  of 
which,  on  the  contrary,  he  hath  DELIV- 
ERED possession  to  the  donee,  so  that  the 
right  and  possession  are,  not  in  different 
persons  but,  in  the  same  person,  and  people 
believe  the  donee,  who  is  the  visible,  to  be 
the  true,  owner,  and  therefore  are  not  de- 
frauded, if  the  gift  be  not  recorded,  shall 
be  good ;  that  is,  to  prevent  deception  by 
gifts,  disuniting  the  right  and  possession, 
gifts,  which  unite  the  right  and  possession, 
shall    not     be    good,    unless     they    be    re- 

,   corded.* 
324  *The  statute,  thus  expanded,  makes 

the  remedy  transcend  the  limits  by 
which  the  evil  intended  to  be  prevented  is 
defined,  directly  opposeth  the  design  of  its 
authors,  and  to  him,  who  is  now  criticising 
this  interpretation,  appeareth  to  be  a  mon- 
strous absurdity,  for  uno  flatu,  the  legis- 
lature, according  to  this  interpretation, 
hallows  the  fraud  which  it  damns,  reten- 
tion of  the  right,  when  the  possession  is 
resigned,  is  as  much  a  fraud  as  retention  of 
the  possession,  when  the  right  is  resigned ; 
and  more  dangerous,  because  to  guard 
against  this  fraud  is  more  difficult  than  to 
guard  against  that;  but,  if  this  interpreta- 
tion prevale,  when  the  right  was  given, 
and,  with  it,  the  possession  resigned,  the 
gift,  not  in  writing,  and  recorded,  was 
void,  and  the  possession  must  be  restored ; 
a  doctrine  said  to  be  sanctified  by  supreme 
authority. 

If  slaves,  delivered  to  the  husband,  in 
consideration  of  marriage,  more  truly  than 
slaves,  delivered  to  a  purchaser  in  consid- 
eration of  money  paid,  may  be  said  to  have 
been  given,  the  foremen tioned  statute,  if 
it  comprehend  such  a  gift,  is,  by  force  of 
the  other,  enacted  in  the  year  one  thousand 
seven  hundred  and  eighty-seven,  mentioned 
in  the  answer,  confined  in  its  operation  to 
gifts  of  slaves,  whereof  the  former  owners 
had,  notwithstanding  such  gifts,  remained 
in  possession. 

The  plaintiffs  counsil  objected  that  the 
intermarriage  of  the  defendents  father  and 
mother,  at  which  time  the  right  of  the 
former,  if  any  he  had,  originated,  doth  not 
appear  to  have  been  posterior  to  the  re- 
straining statute,  and  if  it  were,  as  by  the 
facts  stated  in  the  bill  and  admitted  by  the 
answer  it  might  have  been,  prior,  that  stat- 
ute would  not  aid  the  defendent. 

To  which  is  answered, 

first,  against  the  plaintiffs,  the  intermar- 
riage would  be  presumed  to  have  been 
posterior,  if  to  prove  or  presume  it  had 
been  necessary,  because,  if  the  contrary 
had  been  true,  they  could  have  proved  it. 
but  it  was  unnecessary,  for, 

secondly,  this  statute  is  a  declaratory 
law,  and,  although  it  seem  retroactive  in  a 
manner,  yet  is  it  not  obnoxious  to  censure. 
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as  those  laws,  which  are  reprobated,  be- 
cause looking  at  the  same  time,  behind  as 
well  as  before,  like  *Janus,  ♦Franc  Bacon, 
they  attribute  energy  to  rights  before  they 
had  existence,  inflict  punishments  for 
actions  before  they  could  be  known  by  the 
perpetrators  of  them  to  be  criminal,  and 
the  like ;  a  declaratory  law,  in  its  aspect 
towards  the  past,  hath  nothing  so  absurd 
or  truculent,  it  shews  the  meaning  of  the 
former  law  according  to  which  it  ought  to 
have  been  understood  at  its  sanction,  and 
must  be  understood  in  future,  but  so  as  not 
to  perturb  settlements  by  judicial  sen- 
tences, it  doth  not  ordain  any  new 
325  ^constitution ;  but  is  an  interpreta- 
tion, and  consequently  coevous  with 
the  law  interpreted,  in  the  same  manner  as 
if  the  substance  of  the  one  had  been  in  the 
other  originally. .  lex  declarator  ia  omnis, 
licet  non  habet  verba  de  praeterito,  tamen 
ad  praeterita,  ipsa  vi  declaration  is,  omnino 
trahitur,  non  enim  tum  incipit  interpretatio 
cum  declaratur,  sed  efBcitur  tanquam  con- 
temporanea  ipsi  legi.  Franc'  Bacon  de 
augment*  sclent,'  lib'  VIII  cap'  III, 
aphor'  51. 

'So  that  a  gift  of  slaves  in  consideration 
of  marriage,  accompanied  with  a  resigna- 
tion of  the  possession,  if  it  must  be  called 
a  gift,  is  sufficient,  without  registration  or 
even  scripture,  to  transfer  the  dominion. 

But,  say  the  plaintiffs,  a  gift  or  any  other 
disponing  act.  which  is  essential  to  such 
translation,  is  not  admitted,  and  cannot  be 
proved,  ever  to  have  existed ;  and,  if  not, 
they  conclude  that  the  defendent  can  not 
have  a  title;  for,  then,  as  they  added,  the 
case  is  no  more  than  this :  a  father,  when 
his  daughter  was  married,  delivered  slaves 
to  her  husband,  and  did  not  demand  resti- 
tution of  them  from  him,  during  his  life 
time,  not  so  long  however  as  three  years ; 
all  which  might  have  happened,  and  the 
father  might  nevertheless  have  retained  the 
property. 

This  conclusion,  in  which  the  plaintiffs 
oounsil  seemed  to  acquiesce,  with  fuU  per- 
suasion that  it  is  legitime,  is  believed  to 
have  been  formed  with  temerity,  and  not 
to  be  deducible  from  sound  principles. 

Although  evidence  of  the  particular  words 
uttered  by  father  and  husband  in  the  treaty, 
of  which  an  alliance  between  them  was  the 
subject,  is  not  and  can  not  be  produced, 
we  must  not  hence  infer  that  the  parties 
were  mute  during  the  transaction,  when 
we  see  the  husband  removing,  with  his 
wife,  to  his  own  mansion  and  domain,  from 
those  of  the  father,  her  filial  portion,  de- 
livered by  him, — removing  slaves,  perhaps 
cattle,  things  needful  and  convenient  for 
housekeeping,  and  so  forth, — and  when  we 
see  the  husband,  during  all  his  lifetime  af- 
terwards, exercising  over  these  subjects, 
with  the  license,  the  powers,  of  an  uncoun- 
trouled  owner,  and  this  with  the  knowledge 
of  the  former  owner, — evidence  cannot  be 
requisite  to  convince  us,  and  therefore  we 
venture  to  assume,  that  some  pact  or  other 
intervened ;  and  that  this  pact  must  have 
been,  either  that  the  husband  should  restore 


the  slaves  to  the  wifes  father  conditionally, 
or  should  restore  them  in  all  events,  or  that, 
not  obliged  to  restore  them  at  all,  he  should 
have  the  property  of  them  in  himself. 

The  plaintiffs  would  load  the  defendent 
with  the  obligation  to  prove,  hy  written 
evidence  or  oral  testimony,  the  facts  on 
which  her  title  must  have  been  estab- 
326  lished, — perversely— for  ^^presumption 
favoureth  her  title  sufficiently,  to 
throw  on  the  plaintiffs  the  burthen  of 
labouring  to  prove  facts  by  which  the  credit 
of  that  presumption  would  vanish  : — cruely 
as  well  as  perversely ;  the  defendents  age,  if 
it  equal,  doth  not  excede  ten  or  eleven  years, 
of  which  seven  had  elapsed,  before  she,  de- 
prived of  one  parent  by  death,  and,  by 
collusion  of  the  other  with  a  stepfather, 
worse  than  completely  orphan i zed,  is  cited 
to  prove  transactions  which  were  before 
her  birth. 

That  a  conditional  restitution  of  the 
slaves  was  contemplated  in  the  supposed 
pact  between  the  father  and  his  daughters 
husband,  when  they  were  delivered,  is 
barely  imaginable,  the  plaintiffs  indeed, 
quoting  some  words  from  the  fathers  testa- 
ment, written  several  years  after  the  mar- 
riage, would  insinuate,  that  he  never 
intended  to  dispose  of  the  slaves  so  that  her 
husband  would  have  more  than  a  life  estate 
in  them,  but  what  the  testator  did  or  said, 
at  that  time,  cannot  be  evidence  of  any  fact 
derogatory  from  the  marital  right,  and  de- 
serves less,  if  it  could  otherwise  deserve 
any,  attention,  when  he  is  observed,  in  the 
same  testament,  bestowing  on  his  other 
daughter  her  portion  absolutely,  the  only 
apparent  reasop  for  which  difference  shews 
him  to  have  been  susceptible  of  a  duplicity, 
which  ought  to  detract  from  his  credit. 

Was  then  the  pact  a  mere  simple  loan, 
implicating  a  right  of  resumption  in  the 
lender,  whensoever  he  should  be  pleased  to 
demand  the  subject,  or  did  the  pact  transfer 
the  property  of  the  subject  to  the  husband ; 
of  which  pacts  one  is  necessary  to  be  pre- 
sumed, every  other  being  excluded  by  hy- 
pothesis? 

The  pact,  if  it  were  not  a  loan,  must  have 
transfered  the  property,  et  vice  versa. 

When  of  two  propositions,  of  which  one 
is  true,  but  of  which  one  only  can  be  true, 
neither  is  affirmed  by  certain  proof,  that 
which  presumption  favours  must  prevale. 

Presumption  here  favoureth  the  proposi- 
tion, that  the  pact  transfered  the  property, 
since  that  effect  may  be  wrought  with  as 
little  diplomatic  formality  in  the  case  of  a 
slave  as  in  the  case  of  a  horse,  an  ox,  and 
the  like,     for 

first,  the  husband  merited  the  property, 
having  performed  what  in  legal  estimation 
was  equivalent  to  that  property,  and  there- 
fore owed  not  restitution ; 

Secondly,  the  slaves  were  delivered  to  the 
husband  by  the  father,  as  the  plaintiffs  are 
understood  to  have  admitted  by  the  bill, 
tradition  of  the  subject,  the  right  to  which 
is  transferred,  typifies  a  transition  of  that 
right  and  the  consent  of  the  owner  with 
more  emphasis  than  any   mode  of  transfer- 
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ing dominion  heretofore  invented:  and, 

327  'thirdly,  the  husband,  during  all  his 
life   time    retained    possession    of  the 

slaves,  employing  them  in  his  service  and 
enjoying  the  fruits  of  their  labour 

From  these  topics  the  presumption,  that 
the  father  transfered  the  slaves  to  the  hus- 
band, is  so  imperative  of  our  assent  that 
"we  cannot  withold  it,  since  the  plaintifFs 
have  not,  on  the  contrary,  proved  the  slaves 
to  have  been  lent. 

If,  supposing  no  conventional  words  to 
have  been  spoken  by  father  and  husband, 
apt  to  transfer  the  property  of  the  slaves, 
w^e  admit  only  to  have  intervented  a  delivery, 
simple  otherwise  than  as  it  was  connected 
with  the  motive  to  it,  by  the  father,  this 
with  acceptance  and  fruition  by  the  hus- 
band was  sufficient  to  vindicate  the  title  of 
the  latter,  the  will  of  the  parties  is  all 
that  is  essential  naturaly  to  translation  of 
dominion,  and  occurrences  manifest  that 
will  in  this  case,  if  herds,  flocks,  supel- 
lectile  ware,  culinary  utensils,  and  other 
personal  property,  had  been,  as  probably 
they  or  some  of  tnem  were,  delivered  and 
removed  at  the  same  time  with  the  slaves, 
no  man  would  have  made  a  question 
whether  the  property  of  these  chatels  was 
transfered  to  the  husband,  and  yet,  if  the 
statutes  of  1758,  and  17  7,  which  are  not 
considerable  in  this  tome  of  the  disquisi- 
tion, be  praetermitted,  the  property  of 
slaves  whatever  be  their  number,  if  posses- 
sion of  them  be  delivered  in  performance 
of  any  contract,  may  be  transfered  with  as 
little  judicial  ceremony  as  a  single  quad- 
ruped, or  article  of  house  or  kitchen  furni- 
ture. 

After  all  that  hath  been  said  in  this  and 
similar  cases,  in  every  one  of  which  the 
statutes  of  1758  and  1787,  so  often  men- 
tioned, seemed  to,  not  only  counsil  but, 
judges  to  be  of  decisive  importance,  those 
statute  were  introduced  impertinently,  the 
statutes  apply  to  the  case  of  a  DONOR 
REMAINING  in  possession, —to  the  case  of 
one  who  having  DISPONED  the  right,  RE- 
TAINED possession;  but  in  this  case,  if 
there  was  a  gift,  the  DONOR  did  not  RE- 
MAIN in  possession,  but,  having  ISPONED 
possession  to  the  IDONEE*  is  pretended  to 
have  RETAINED  the  right. 

The  court  therefore  would  have  dismissed 
the  bill;  but  the  parties,  in  case  of  a  de- 
cision, in  affirmance  of  the  defendents 
title,  having  proposed,  that  an  account 
of  the  slaves  and  their  profits  be  taken,  doth 
adjudge,  order  and  decree,  that  the  plain- 
tiffs do  discover  the  names  of  the  slaves 
which  were  delivered  by  the  defendents 
grandfather  to  her  father  on  his  marriage, 
and  of  their  increase,  and  render  an  account 
of  the  profits  of  the  said  slaves  since  the 
death  of  her  father,  and  deliver  such  of  the 
slaves  as  survive,  and  pay  the  said  profits, 
to  the  defendents  guardian  for  her  use,  an 
account  of  which  profits  commissioners 

328  *are  appointed  to  examine  and  adjust, 
and  to  report,  with    the   names  of  the 


slaves,  to  the  court;  saving  to  the  plaintiff 
Susanna  her  rights,  if  any  she  have,  de- 
rived from  her  former  husband.* 


T^  TT 'l^  \X7  Y^  TT  ^7 

PARKE     GOODALL    and    JOHN 
CLOUGH,  plaintiff, 

AND 

JOHN  BULLOCK,  the  younger,  defendent. 
May,  1798. 

Sheriffs— Pftllure  to  Return  Execution  at  Request  of 
PIftlntiff-Liftblllty.-lf  the  Sheriff  neiflect  to 
return  an  execution,  at  the  request  of  the  plaintiff, 
he  is  not  liable  to  a  fine;  and  a  jadarment  for  such 
tine  may  be  enjoined;  and  though  the  answer 
deny  such  request,  yet  the  testimony  of  the  one 
witness  proYinff  it  is  sufficiently  corroborated  by 
the  plaintiffs  having  rested  for  three  years  with- 
out complaint  that  the  execution  had  not  been 
returned,  and  there  beinsr  no  Inducement  to  have 
it  returned,  as  there  was  no  property  on  which  a 
new  execution  could  be  levied. 

Chancery  Practice— Answert— Weight  as  Evidence- 
Oath— Thousrh  the  answer  deny  the  alleg-atlons  of 
a  bill,  if  a  discovery  be  not  required,  the  defend- 
ant is  not  bound  to  answer  on  oath,  and  airalnst 
his  answer  whether  on  oath  or  not,  the  testimony 
of  one  credible  witness  will  prevail  over  it 

Pine— Equitable  Relief. J— Equity  may  relieve  against 
such  a  fine,  on  the  principles  upon  which  it  re- 
lieves affalnst  forfeitures  and  penalties. 

Same— Same.— The  Court  of  Appeals,  8  Call,  44,  Octo- 
ber, 1801,— affirmed  the  decree  of  the  Chancellor: 
and  said  that  the  fine  imposed  on  an  officer  who 
had  committed  no  fault,  for  the  benefit  of  one 
who  had  sustained  no  Injury,  was  surperla- 
tively  excessive,  unconstitutional,  oppressive,  and 
affainst  conscience.  And  that  equity  ouffht  to 
give  relief  even  if  appellant  B.  had  pleaded  to 
the  jurisdiction  or  demurred,  as  was  done  In 
Pryor  v.  Adams,  1  Call.  390. 

A  WRIT  of  fieri  facias,  for  satisfaction 
of  a  judgement,  rendered  by  Hanover  county 
court,    in    an    action,    which  the  defendent 

had  prosecuted  against  his  father,  of 
329      the  same    name,    for  *4971,'  Is,'  lid,' 

3q,'  with  interest  and  costs,  was  de- 
livered in  may  of  the  year  1792,  to  the 
plaintiff  John  Clough,  a  deputy  of  the  other 


•This  case  was  decided  by  the  Court  of  Appeals,  In 
Oct  1798.  4  Call.  861,  upon  the  grounds  not  effecting 
the  main  question  discnsded  by  tbe  Chancellor. 
They  dismissed  the  Bill,  as  stating  the  case  too  im- 
perfectly to  bring  the  merits  before  the  Court.  A 
bill  in  the  nature  of  a  bill  quia  timet  must  shew 
reasons  for  sustaining  it,  which  this  did  not:  es- 
pecially if  it  be  against  an  Infant  and  relate  to 
transactions  before  her  birth  and  of  which  a  dis- 
covery from  her  was  not  to  be  expected.  These 
were  the  grounds  taken  there. 

It  will  be  perceived,  that  if  S.'s  title  were  de- 
prived from  the  will  of  her  grandfather,  her  mother 
would  be  entitled  to  the  slaves  for  her  life.  But  the 
case  would  be  different,  if  her  father  had  had  them 
in  absolute  right  by  the  delivery  upon  his  marriage. 
See  abstract,  ante.  p.  322.— Note  ia  edition  of  1&52. 

tChancery  Practice— Answer.— See  generally,  mono- 
graphic note  on  "Answers  in  Equity  Pleadinar'* 
appended  to  Tate  v.  Vance,  27  Gratt.  571. 

tPlne-Bqultable  Relief.  -See  foot-note  to  Bullock  v. 
Goodall.  8  Call  45. 
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plaintiff,  who  was  sheriff  of  Hanover,  to  be 
executed. 

The  plaintiff  John  Clough,  by  that  au- 
thority, seised  the  whole  estate  of  John 
Bullock,  the  father,  and  sold  it,  for  2061,* 
38,'  6d,'  to  the  defendent,  who  was  highest 
bidder,  in  June,  1792. 

In  January  or  february,  1795,  William  L. 
Thompson  applied  to  the  defendent  for  set- 
tlement of'  an  account  of  taxes,  fees,  &c. 
amongst  which  was  the  plaintiff  John 
Cloughs  bill  of  the  commission,  claimed  by 
him  from  the  defendent,  for  serving  his 
execution  against  his  father.  The  defend- 
ent then  refused  to  enter  upon  the  settle- 
ment, unless  the  plaintiff  John  Clough 
should  be  present,  and  desired  Thompson  to 
appoint  a  time,  when  those  three  parties 
should  meet  together,  at  the  defendents 
house,  for  adjusting  this  business,  alleging, 
that,  as  he  conceived,  the  plaintiff  John 
Clough  was  not  entitled  to  so  much,  as  he 
had  charged,  for  commission,  at  the  same 
time,  the  defendent,  who  had  enquired  of 
Thompson  whether  the  plaintiff  Clough  had 
returned  the  execution,  which  enquiry  was 
answered  uncertainly,  said  he  wished  the 
plaintiff  not  to  return  it  until  the  settlement. 

This  fact,  namely,  that  the  defendent  said 
he  wished  the  plaintiff  John  Clough  not  to 
return  the  execution  before  the  settlement, 
is  testified  by  a  single  witness,  and  was 
said  not  to  be  proved,  because  the  defend- 
ent, as  was  supposed,  contradicted  it  by  his 
answer,  sworn  by  him  to  be  true,  but  the 
answer  doth  not  contradict  the  testimony, 
the  bill  stated,  that  the  plaintiff  in  the 
judgement,  now  defendent,  who,  in  June, 
1792,  bought  all  his  fathers  property,  when 
it  was  exposed  to  sale  by  the  fieri  facias, 
and  who  acknowledged  the  receipt  of  it  by 
a  certificate,  at  the  same  time,  that  is  in 
June,  1792,  desired  and  requested  the  plain- 
tiff John  Clough,  to  retain  the  execution, 
and  not  deliver  it  into  the  clerks  office,  un- 
til they  should  have  an  opportuniy  of  mak- 
ing a  statement  and  settlement,  to  this 
the  defendent  answers  in  these  terms:  *he 
positively  denies  that  he  requested  the  com- 
plainant Clough,  to  retain  the  execution, 
and  not  deliver  it  into  the  clerks  office,  un- 
til they  should  have  an  opportunity  of  mak- 
ing a  statement  and  settlement,  nor  did  he 
use  any  expression  [that  is,  as  the  court 
understands  it,  use  any  expression,  at  that 
time,  to  Clough]  having  any  tendency  to 
keep  up  the  execution;  on  the  contrary,  he 
positively  avers,  that  he  requested  m'r 
Clough  to  return  the  execution,  and  that  he 
often  repeated  the  request,  before  he  made 
the  motion  for  the  judgment  now  en- 
joined.' all  this  may  be  true;  and 
330  yet  *the  deposition  of  the  witness, 
that  the  defendent,  in  a  conversation 
between  them,  32  or  33  months  afterwards, 
said  to  a  collector,  *he  wished  John  Clough 
would  not  return  the  execution  until  the 
settlement  between  him  and  the  defendent,' 
may  be  true  likewise,  if  the  fact  here  con- 
tested, that  is,  the  defendents  consent  to 
the  plaintiffs  retention  of  the  execution, 
had    been    denied    by  the  answer,  in  direct 


opposition  to  the  testimony,  the  latter,  ac- 
credited by  probability,  from  the  confessedly 
true  circumstances  of  the  fathers  inability 
to  discharge  more  of  the  judgment,  and 
from  the  consequential  insignificance  of  a 
return ;  from  the  enquiry  whether  the  pre- 
cept had  been  returned,  and  from  the  un- 
settled account  of  the  commissions,  would 
outweigh  the  former. 

'  Upon  this  occasion,  the  court  observed 
the  danger,  to  which  a  plaintiff  exposeth 
himself,  when,  in  propounding  interroga- 
tories, he  requireth  a  defendent,  as  is  done 
in  almost  every  bill  in  equity,. to  admit  or 
deny  facts,  which  the  plaintiff  could,  other- 
wise, prove  or  disprove  satisfactorily,  by  a 
single  witness  to  each ;  for  where  a  defend- 
ent affirmeth  or  denieth  a  fact,  of  which  he 
is  required  to  discover  the  truth  or  falsity, 
and  of  which  to  give  testimony  in  his  an- 
swer he  is  compelled  by  the  plaintiff,  the 
matter  controverted  must  be  in  aequilibrio, 
if  either  a  greater  number  of  witnesses  do 
not  contradict  the  answer,  or  coincident  cir- 
cumstances do  not  add  a  praeponderating 
momentum  to  the  testimony  of  a  single 
contradicting  witness;  whereas  if  a  discov- 
ery be  not  required,  a  defendent  is  not 
bound  to  answer  upon  oath,  and,  against 
his  answer,  whether  on  oath  or  not,  in  such 
a  case ;  the  simple  testimony  of  one  cred- 
ible witness  is  affirmed  to  be  prevalent  over 
the  answer;  in  other  words  the  answer  is 
no  more  than  a  partys  allegation  without 
oath. 

To  return  from  this  digression — at  a  time, 
for  the  plaintiff  John  Clough  to  attend,  ap- 
pointed by  the  defendent,  when  a  final  set- 
tlement was  completed,  and  at  other  times, 
the  defendent  acknowledged,  that  he  did 
not  expect  to  get  any  thing  more  from  his 
father— that,  in  truth,  his  father  then  had 
no  estate — adding,  that  imprisonment  of  his 
fathers  body,  which  was  all  that  his  cred- 
itors could  now  take,  would  be  distressing 
to  the  defendent.  and  here  one  might  ex- 
pect he  would  have  rested,     yet, 

On  the  7th  of  may,  1795,  upon  a  motion  on 
his  behalf,  the  court  of  Hanover  county 
fined  the  plaintiff  Park  Goodall,  for  the  use 
of  the  defendent,  (a)  2641,' 8s,' 9d,' 
331  for  the  plaintiff  John  *Cloughs  default 
in  neglecting  to  return  the  fieri 
facias,  in  august,  1792,  as  the  writ  required  ; 
and  condemned  him  to  pay  the  fine  with 
costs. 

This  procedure  was  authorized  by  the 
statute  in  1791,  reciting,  that  ^doubts  have 
arisen  in  what  manner  judgement  should  be 
rendered  against   any   sheriff,    coroner,    or 


(a)  Upon  what  principal,  and  by  what  ratio,  this 
fine  was  calculated  doth  not  appear  by  the  sentence, 
if  the  one  were  2901'  18s,'  tld.'  3q,'  which  remained 
unsatisfied  of  the  debt  recovered,  and  the  other  fire 
per  centum  per  mensem,  the  fine  would  have  some- 
what exceded  4641.'  if  the  principal  were  the  whole 
debt  recovered,  the  words  of^he  statute.  *it  shall  be 
lawful  to  fine  the  sheriff  in  any  sum.  not  exceeding- 
five  dollars  per  month,  for  every  hundred  dollars 
CONTAINED  in  the  judfrement'  would  have  author- 
ized infliction  of  a  fine  somewhat  excedlnar  7941.*^ 
of  the  fine  actualy  inflicted,  that  it  mig-ht  have  been 
arreater  seems  the  best  apology  for  the  hyperbole. — 
Note  in  edition  of  1795. 
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sergeant  of  a  corporation,  who  shall  fail  to 
return  an  execution  to  the  office  from 
whence  it  issued,  on  or  before  the  return 
day  thereof;'  and  enacting-,  that,  where  any 
writ  of  execution,  or  attachment  for  not 
preforming  a  decree  in  chancery,  shall  come 
into  the  possession  of  any  sherifF,  coroner, 
or  sergeant  of  a  corporation,  and  he  shall 
fail  to  return  the  same  to  the  office,  from 
whence  it  issued,  on  or  before  the  return 
day  thereof,  it  shall  be  lawful  for  the  court, 
ten  days  previous  notice  being  given,  upon 
the  motion  of  the  party  injured,  to  fine  such 
sheriff,  coroner,  or  sergeant  of  a  corpora- 
tion, at  their  discretion,  in  any  sum,  not 
exceeding  five  dollars  per  month,  for  every 
one  hundred  dollars  contained  in  the  judg- 
ment or  decree,  on  which  the  execution  or 
attachment,  so  by  him  detained,  was 
founded,  and  so  in  proportion  for  any 
greater  or  lesser  sum,  counting  the  afore- 
said months  from  the  return  day  of  the 
execution  or  attachment  to  the  day  of  ren- 
dering judgment  for  the  said  fine.' 

The  plaintiffs  counsil  objected,  that  the 
fine  was  not  appropriated  by  the  statute,  to 
the  use,  although  it  was  recoverable  on  the 
motion,  of  the  party  injured;  affirming  that 
all  fines,  before  the  revolution  were  payable 
to  the  king ;  and  observing  that  now  such 
as  were  not  differently  devoted  or  abolished 
were,  by  the  constitution,  transferred  to 
the  commonwealth. 

This  is  incorrect,     not  all  fines,  but  only 
those  inflicted  for  offences  against  the  gov- 
ernment,   were    formerly     payable    to    the 
king,    the  fine  in  this  case  is  appropriated 
to  the  party  injured,    because  it  is  recover- 
able on  the  motion,  that   is,  by  the  action, 
of  the  party   injured,     an   action   is  a  juri- 
dicial  vindication  of  that   which    the   actor 
allegeth    to    be   due  to  him.     he,  therefore, 
who  hath  the  right  to  the  action,  hath   per 
hypothesin,    the    right    to    the    thing    de- 
manded—recovers that  which  is  due  to  him. 
The  plaintiff   Park  Goodall,   the  sheriff, 
condemned   for  the   mulct  incurred   by  the 
default  of   his  deputy,    the  other  plaintiff, 
instituted,    in   Hanover  county  court, 
332     a  process,    and    obtained  a  ^sentence, 
against  him,  for  reimbursement,  but 
consenteth  to  suspend  the  further  prosecu- 
tion of  that  demand,  unless  it  shall  become 
necessary  by  decision  of  the  questions,  now 
controverted. 

Whether  any  fine,  except  a  (b)  conditional 
fine,  ought  to  have  been  inflicted,  for  not 
returning  the  fieri  facias?  if  the  fine 
were  excessive,  or  otherwise  unrighteous, 
whether,  in  the  language  of  the  answer, 
'any  matter  of  equity  be  suggested  in  the 
bill,  which  can  give  to  this  court  jurisdic- 
tion?' and,  whether  such  matter,  although 
not  suggested  in  the  bill,  appear  in  the  case, 
as  will  justify  the  courts  interposition- 
give  it  jurisdiction? 


The  court  discussed  these  questions  in 
the  following  terms: 

The  neglect  to  return  the  precept  waa 
not,  could  not  be  (c)  detrimental  to  the 
defendent.  he  doth  not  even  pretend 
it  to  have  been  so.  the  neglect  to  return 
the  precept,  if  it  were  not  and  could  "not 
be  detrimental  to  the  defendent,  was 
not  injurious  to  him.  besides  if  William 
L'  Thompson  may  "be  credited,  the  return 
of  the  fieri  facias  was  retarded,  if  not  by 
desire,  with  consent,  of  the  defendent ;  and 
volenti  non  tit  injuria,  the  sentence  of 
Hanover  court,  authorized  to  inflict  a  fine  on 
motion  of  a  party  INJURED  only,  inflicting 
that  fine  on  motion  of  a  party  (d)  NOV 
injured,  is,  therefore,  a  void  act.  and  after 
answer  filed,  and  no  plea  in  abatement  to 
the  jurisdiction  of  the  court,  (for  surely  this 
answer  deserveth  not  to  be  called  a  plea  in 
abatement,)  this  court  is  prohibited, 
333  by  statute  in  1787,  *ch'  9,  to  admit  an 
exception  for  want  of  jurisdiction,  or 
to  delay  or  refuse  justice,  the  defendents 
counsil,  by  these  words,  dictated  to  his 
client:  *this  respondent  cannot  conceive  the 
defence  set  up  by  the  complainant  Clough  to 
be  better  in  a  court  of  equity  than  of  law,' 
is  supposed  to  have  meditated  an  objection 
to  this  purpose :  the  statute  authorising  the 
procedure  by  motion  against  the  officer  who 
neglects  to  return  a  writ  of  execution  or 
attachment,  entrusted  the  court  of  common 
law  with  the  discretive  power,  the  power  to 
moderate  the  fine ;  and  the  court  of  equity, 
controuling  them  in  that  discretion,  in 
effect  directly  reversing  a  legal  judgment, 
would  usurp  appellate  arbitrary  jurisdiction, 
which  objection,  if  to  listen  to  it,  in  the 
form,  not  of  a  plea  in  abatement,  but,  of  an 
answer,  be  not  prohibited,  is  repelled  thus : 
the  execution  was  returned  in  June,  1795. 
the  return  put  the  parties  in  the  state  in 
T^hich  they  ought  to  be— the  state  in  which 
return  of  the  execution  in  June,  1792,  would 
have  left  them,  and  in  which  if  they  had 
been  left,  the  officer  would  not  have  incurred 
a  penalty,  but  the  court  of  common  law 
could    not    alter  their  adjudications,  which 


W)  The  court  mifrht  have  Inflicted  tbe  fine  condi- 
tlonaly.  reserrinfr  power  to  abrogate  the  sen- 
lence.  upon  the  sheriffs  retuminsr  tbe  writ,  and 
making:  amends  for  any  damaares  and  costs  occa- 
sioned by  detention  of  It.— Note  In  edition  of  1T95. 


(c)  How  the  neglect  to  return  the  writ.  In  this 
case,  could  have  been  detrimental  to  the  present 
defendant,  to  whom  the  whole  estate  of  his  debitor 
had  been  transfered.  and  who  could  get  nothing 
more  from  him.  Is  not  discerned,  the  defendant 
cannot  avoid  the  objection  by  saying  he  might  have 
been  required  In  a  controversy  with  .some  other 
creditor,  to  prove  Identity  of  the  slaves  taken  in 
execution,  the  names  of  which,  for  enabling  him 
and  others  to  do  so.  the  statute  requires  to  be  en- 
dorsed on  the  writ:  because  the  debitors  whole 
estate,  which  must  Include  his  slaves,  whether 
their  names  were  or  were  not  endorsed,  appears  to 
have  been  sold  to  the  defendant:  so  that  any  proof 
requtreable  from  him  would  have  been  exhibited 
by  that  creditor  himsetf.  when  he  should  prove  the 
slaves,  for  which  he  was  prosecuting  his  clame,  to 
have  been  a  part  of  the  debitors  estate  before  the 
sale.— Note  In  edition  of  1795. 

(d)  If  the  argumentation  In  the  note  next  preced- 
ing be  fallacious,  which,  however,  it  Is  not  yet 
perceived  to  be,  the  .sentence  ought,  as  is  conceived, 
not  only  to  have  affirmed  the  defendent  to  be  a 
party  Injured,  but,  to  have  speclfled  the  Injury: 
and  without  such  affirmation  and  specification,  this 
court  ventures  to  presume  the  defendent  to  be  a 
party  NOT  Injured,  and,  at  law  as  well  as  in 
equity,  not  intitled  to  the  fine.— Note  in  edition  of 
1795. 


V  R,  Wythe— 19 


289 


WYTHE 


VXKOINIA  RBPORTS,  ANNOTATED. 


834-336 


were 'prior  to  the  return — could  not  put  the 
parties  in  the  state  in  which  they  ought  to 
be.  so  that  a  fitter  case  for  equitable  relief 
than  this  cannot  be  propounded,     (e). 

Again,  according  to  the  testimony  of  the 
witness  Thompson,  when  the  plaintiff  John 
Clough  asked  the  defendent,  if  he  then,  that 
is,  at  the  settlement  of  their  accounts, 
wished  the  plaintiff  John  Clough  to  return 
the  fieri  facias?  the  defcndent,  in  the  lan- 
guage of  the  witness,  'signified  that  it  was 
immaterial— he,  the  said  Clough,  might 
make  his  return,  when  it  was  convenient.' 
the  defendent,  if  he  said  so  to  the  plaintiff 
Clough  prosecuting  his  motion  for  the  fine 
afterwards,  was  guilty  of  a  foul  fraud,  and 
in  these  days  surely  the  rectitude  of  this 
courts  interposition  in  the  case  of  a  fraud, 
— a  fraud  not  appearing  to  have  been  known 
to  the  county  court, — will  not  be  reprobated, 
it  would  have  been  venial  in  the  eyes  of 
Edward  Coke. 

Moreover  Hanover  court,  in  their  sen- 
tence, were  as  severe  almost  as  they  could 
be,  condemning  one  to  pay  more  than  eight 
hundred  and  eighty  dollars,  for  an  omission 
by  which  no  man  could  '  loose  so  much  as 
the  hundreth  part  of  one  dollar,  and  this 
too,  notwithstanding  the  paragraph 
334  of  the  statute,  *which  authorized  the 
condemnation,  taught  them  that  they 
should  exert  their  power  with  discretion — 
discretion,  in  the  language  of  grammarians, 
a  verbal  noun,  from  discernere,  i,'  e,'  to 
perceive,  or  note,  a  difference,  suggesting, 
by  its  etymon,  the  requisite  discrimination 
in  the  censure  of  human  actions,  and  inti- 
mating that  the  penalties  to  be  incurred  for 
them  should  be  analogous  to  the  malignity 
of  them,  not  inflicted   with   draconic  rigor. 

A  short  revie^w  of  the  principles  whence 
is  derived  the  power  exercised  by  the  court 
of  equity,  when  it  exonerates  intirely  from 
penalties  or  alleviates  them,  may  be  her^ 
expedient  for  justifying  that  exercise,  not 
only  in  all  cases  of  voluntary  conventional 
assumption,  but,  in.  some  cases  of  legisla- 
tive imposition,  of  penalties. 

Sympathy,  fellow-feeling,  experience 
early  and  universaly,  seems  a  natural 
affection,  homo  sum:  human!  nihi  a  me 
alienum  puto.  Terentii  hautontimor.'  it 
disposeth  every  man,  not  perverted  by  the 
trade  of  rapine,  or  of  what  in  cant-phrase  is 
called  speculating,  to  approve,  at  least  in 
theory,  the  praecept,  'all  things  whatsoever 
ye  would  that  men  should  do  to  you,  do  ye 
even  so  to  them  ;* — a  sentiment,  which  the 
spirit  of  justice  exhales,  and  which  the 
ministers  of  justice  ought  upon  every  occa- 
sion to  inculcate. 

Exaction  of  the  penalty,  denounced  or 
stipulated  for  nonperformance  of  a  duty,  in 
every    case    where    it  would  be  stricto  jure 


(e)  The  court  of  equity  relieves  against  the  for- 
feiture. In  case  of  a  mortfiraflre,  after  a  judfirment  in 
ejectment  for  possession  of  the  land;  relieved 
before  application  to  that  tribunal  was  by  statute 
rendered  unnecessary,  against  the  penalty,  after  a 
judgment  for  It  in  an  action  of  debt  upon  a  bond, 
why  may  not  that  court  relieve  ag-alnst  the  fine  or 
penalty  in  this  case?— Note  In  edition  of  1796. 


demandable,  would  contravene  that  divine 
praecept. 

Agricola,  bound  to  carry  100  measures  of 
corn,  which  he  had  sold,  and  for  which  he 
had  received  the  price,  and  to  deliver  them 
on  the  first  day  of  may,  to  Mercator  in  a 
warehouse  at  Alexandria,  doth  not  deliver 
them,  for  which  failure,  in  terms  of  the 
obligation,  he  is  obnoxious  to  the  penalty 
of  five  hundred  dollars,  the  warehouse  is 
burned  next  day,  before  the  commodity 
could  have  been  used  or  disponed ;  so  that  it 
would,  in  case  of  accurate  performance,  have 
perished  in  the  combustion,  in  this  case, 
the  people,  whose  system  of  jurisprudence 
would  allow  Mercator  to  recover  his  penalty, 
besides  profiting  by  salvation  of  his  corn, 
which  remains  unimpaired  in  the  garner  of 
Agricola  though  his  default  occasioned  it, 
can  have  derived  little  benefit  from  that 
philological  erudition,  by  which  the  man- 
ners of  men  are  polished,  and  their  senti- 
ments refined; 

The  corn,  destined  for  a  transmarine 
market,  is  not  put  on  board,  so  that  the 
vessel  performs  the  voyage,  without  a  full 
lading,  the  product  from  sale  of  what  was 
exported  is,  by  mean  of  an  accidental 
saturity,  not  equal  to  the  freight^  so 
335  that  *here  too,  Mercator  is  a  gainer, — 
a  gainer  (f)  by  how  much  his  loss 
would  have  been  greater  if  the  burden  of 
the  vessel  had  been  complete 

A  cargo,  deliverable  on  the  first  day  of 
may,  which  arrives  not  until  a  week  after- 
wards but  as  soon  as  the  buyer  could  be 
prepared  to  receive  it,  is  refused. 

In  these  cases  the  penalties,  if  any  were 
menaced  by  clauses  for  that  purpose  in  the 
contracts,  would  be  strictly  forfeited,  but, 
upon  what  piinciple,  we  will  not  say  with 
what  grace,  could  they  be  demanded? 

They  could  not  be  demanded  conscien- 
tiously, to  make  reparation  of  damage  for 
a  wrong.  no  damage  was  sustained, 
reparation  and  damage  are  correlatives,  if 
the  one  exist  not,  the  other  cannot  be  due. 

The  penalties  could  not  be  demanded,  to 
make  atonement  for  an  offence  against  so- 
ciety, by  failure  to  perform  a  moral  duty, 
in  that  case  the  piaculum  is  due  to  the  pub- 
lic, if  to  any ;  certainly  not  to  a  private 
citizen ;  although  the  defendent  seemeth  to 
have  clamed  it,  by  these  words  in  his  an- 
swer: *it  is  a  neglect  of  duty,  to  which  the 
said  Clough  has  been  much  accustomed.' 
nor  were  comminations  of  penalties,  for 
failures  to  perform  private  duties,  invented 
for  preservation  of  good  or  reformation  of 
bad  manners,  men  rarely,  if  ever,  iu  their 
ordinary  dealings,  are  studying  ethics. 

Yet  in  such  cases,  the  courts  of  law 
formerly  condemned  the  party  delinquent  to 
pay  the  mulct,  enormous  as  it  was.  they 
could  do  or  supposed  they  could  do  nothing 
less,  they,  the  lex  loquens,  were  bound  to 
pronounce  the  sentence  which  the  law  pre- 
scribed,   though    barbarous    it    seem,     the 


(f)  Ciceros  magnum  vectlgal  fit  parsimonta.  In 
his  6  paradox,  hoti  monos  sophoa  ploutio*  Is  trans- 
lated, by  english  lexicographers,  *a  penny  saved  is 
a  penny  srot.'— Note  in  edition  of  ITWk 
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contract,  which,  obliginin:  parties  to  perform 
it,  is  a  law  to  them  in  these  instances,  pre- 
scribed the  sentence,  that  the  penalty  for 
non-performance  must  be  paid. 

In  some  of  the  cases  supposed,  and 
others,  which  will  occur  to  an  attentive 
auditory,  he,  who  mig-ht  have  been  ruined 
hy  anothers  fidelity,  is  not  only  saved  by 
his  infidelity,  but  would  be  enriched  by  the 
penalty,  which  is  demandable  by  strict 
adhaesion  to  the  letter  of  the  contract,  the 
law  enjoins  performance,  and  is  deaf  to 
deprecation,  leges  rem  surdam,  inexora- 
bilem  esse, — nihil  laxamenti  nee  veniae 
habere— said  the  Vitellii,  Aquilii,  and  the 
sons  of  Brutus,  Livii  histor,'  lib'  11,  cap' 
3,4. 

But  is  not  social  happiness  rationaly  con- 
sulted,   by   confiding   to  some  the  power  to 

mitigate  legal  ametrical  severity? 
336  *The  law,  if  its  text  condemn  one, 
for  negl«^cting  to  do  what  he  had 
obliged  himself  to  do,  which  neglect  is,  not 
only  not  detrimental  but,  beneficial  to  an- 
other, nevertheless  to  pay  the  same  penalty 
as  it  would  have  condemned  him  to  pay,  if 
the  default,  instead  of  being  fortunate,  had 
been  detrimental  in  the  extreme,  ought,  in 
such  a  crisis,  to  be  dumb  as  well  as  deaf. 
if  how  to  silence  it  on  such  an  occasion 
seem  a  dignus  vindice  modus,  justice,  if  he 
could,  assisted  by  epic  or  dramatic  machin- 
HoraL'  ery,  introduced  her  in  a  visible 
form,  like  Pallas,  whom  Aeschylus  fabled 
to  have  appeared  in  the  case  of  Orestes, 
would  indicate, 

that  he,  who  would  have  been  unfortu- 
nate, if  a  default  had  not  happened,  ought 
not  to  be  doubly  fortunate  by  the  de- 
fault; (g) 

and  further,  if  the  default  had  not  been 
intirely  compensated  by  the  fortunate  es- 
cape of  loss,  justice,  suspending  her  bal- 
ance, and  putting  the  detriment  and  penalty 
in  opposite  scales,  and  taking  out  of  that 
which  contained  the  latter,  until  the  beam 
should   settle   in   a  horizontal  position,  (h) 


(?)  For  Afrlcola  toarroflrate  a  merit  from  bis  own 
default,  because  it  was  fortunate  to  Mercator, 
would  be  fattle.  but  for  Mercatoi  to  have  the  corn 
by  ttae  default,  and  to  have  his  penalty  too  by  the 
default,  whereas  he  mast  have  been  without  both 
In  case  of  no  default,  would  be  absurd,  the  desisrn 
of  the  law  compelling  payment  of  penalties  for 
non-performance  of  contracts  was  that  the  delin- 
quent parties  should  make  autidosis  and  thereby  do 
justice,  the  law  is  the  ordinary  minister  of  Justice, 
when  the  law,  executing  the  precepts  of  j  ustice, 
exacts  the  penalty,  although  no  detriment,  for 
which  the  penalty  should  be  the  retribution,  had 
emersred,  the  law  thwarts  the  design  of  Justice, 
which  then,  by  its  extraordinary  minister,  aequity, 
controuls  the  law.— Note  in  edition  of  1795. 

(h)  If,  as  has  been  supposed,  the  party,  who  hath 
not  suffered  any  detriment  by  the  default,  be  not 
entitled  In  equity  to  the  penalty:  he  ousrht  to  take 
only  so  much  of  the  penalty  as  is  equal  to  the  det- 
riment, if  any  he  had  suffered,  a  penalty  threat- 
ened for  not  performiuflT  a  contract  Is  not  like  a 
wager,  in  which  the  whole  stake  is  lucrative,  this 
w^»i  the  primary  and  the  sole  object  of  the  adven- 
torers.  they  submit  to  the  Jurisdiction  of  fortune, 
an  arbiter  blind  to  merit  and  demerit  whereas, 
in  a  contract,  the  object  is  not  pure  lucre,  but.  a 
commerce,  mutualy  beneficial,  the  parties  Intend 
to  perform,  not  to  forfeit,  sometimes,  when  they 
forsee  probability,  that  performance  may  be  inter- 
cepted, or  may  be  not  eligible,  resortinsT  to  calcula- 
tion, they  adjust  the  penalty  by  an  aequatlon  of  it 


would  signify  that  she  approved  the  liberal 
and  benign  doctrine  inculcated  in  the  court 
of  equity,  that  forfeitures,  intended  to  com- 
pensate detriment,  are  irrational,  because, 
at  the  times  when  they  are  fixed,  they  can- 
not be  subjects  of  isometrical  com- 
337  putation ;  and  that  *they  are  odious, 
because  being  extensive  enough  to 
cover  the  detriment,  in  any  event,  they 
must  be  extravagant  in  almost  every  event. 

This  Is  believed  to  be  the  rationale  of  the 
daily  practice  of  relieving  against  for- 
feitures, by  the  court  of  equity,  which,  if 
no  detriment  hath  been  suffered,  exonerates 
from  the  forfeiture,  intirely,  and,  if  detri- 
ment hath  been  suffered,  exonerates  from  so 
much  of  the  forfeiture  as  exceeds  the  detri- 
ment, by  which  accommodation  parties  are 
put  into  the  state  in  which  they  ought  to 
be,  neither  gaining  nor  losing  more  than 
they  would  have  gained  or  lost  if  no  default 
had  been ;  the  state  in  which  they  would 
have  provided,  by  the  contract,  they  should 
be,  if  the  quantum  of  detriment,  to  be  oc- 
casioned by  the  default,  could  then  have 
been  ascertained  exactly,  and  thus  the  court 
of  equitys  sentences  in  relieving  against 
forfeitures,  are  genuine  interpretations  of 
the  parties  words,  and  apocalypses  of  the 
spirit  which  prompted  the  words. 

The  defendents  counsil,  when  a  motion 
was  made  to  dissolve  the  injunction  which 
had  been  awarded,  to  coerce  him  from  suing 
forth  execution  in  satisfaction  of  his  judg- 
ment, affirmed,  that  the  power  of  the  court 
of  equity  to  relieve  against  penalties  and 
forfeitures,  did  not  extend  to  the  cases  of 
penalties  and  forfeitures  inflicted  by  stat- 
utes, although  inflicted  solely  for  availment 
of  private  citizens,  for  which  distinction 
a  plausible  reason  cannot  as  is  conceived, 
be  assigned,  since  the  vigor  of  obligation 
to  pay  the  «tatutory  mulct,  and  of  the  obli- 
gation to  pay  the  conventional  mulct,  is 
unquestionably  derived  from  the  same 
source,  consent  of  the  obligors,  that  con- 
sent indeed  is  not  yielded  in  the  same  man- 
ner, but  this  difference,  if  influential, 
would  favor  the  relieving  power,  in  case  of 
the  statutory,  more  than  in  case  of  the  con- 
ventional, mulct,  because  the  consent  was 
signifled,  in  the  latter,  by  an  act  of  the 
party  himself,  in  the  former,  by  an  act  of 
his  representative,  the  legislature. 

Upon  principles  herein  before  stated,  an 
officer,  sentenced  to  pay  a  fine  for  not  return- 
ing a  writ  of  capias  ad  satisfaciendum,  or 
an  attachment  in  execution  of  a  decree  in 
chancery,  who,  returning  the  precept  after 
the  sentence,  sheweth,  as  satisfactorily  as 
hath  been  done  in  this  case,  that  the  cred- 
itor had  not  been  damnified,  would  be  en- 
titled to  like  relief  as  is  afforded  by  the 
following  decree : 

That  the  injunctions,  which  were  awarded 
to  restrain  the  defendent  and    the   plaintiff 


with  the  detriment,  but  when  a  penalty  doth  not 
appear  to  have  been  the  result  of  calculation,  the 
emblem  of  Justice  is  an  Index  slguifylufir  a  requisite 
aequillbrium  of  wronar  and  reparation,  and  a  conse- 
quent defalcation  of  penalty.— Note  in  edition  of 
1796. 
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Parke  Goodall  from  suing:  forth  executions 
of  their  judgments,  respectively,  be  per- 
petual.   

♦Between  338 

JOSEPH  WIIvKINS,  administrator  of 
his  late  defunct  wife  Sarah,   one  of  the 
grandaughters  and  legataries  of  Thomas 
Williamson,    and  widow,  when    she    was 
married  last,  of  Hartwell  Cocke,  plaintiff, 

AND 

JOHN  TAYLOR,  and  William  Urquhart, 
executors  of  the  said  Thomas  Williamson, 
defendents^ 

March.  1799. 

WllU-Constructlon— Bequest  of  Interest  on  Stock  for 
Life  with  Power  of  Disposing  of  Both  Interest  snd 
Prlaclpsl  by  Will.— Bequest  of  the  Interest  of  stock 
to  testator's  daasrhter  for  life;  then  said  interest 
over  equally  to  testator's  firrandchildren ;  and  "at 
their  decease  principal  and  interest  to  be  dis- 
posed by  them  to  their  heirs,  in  such  proportions 
as  they,  by  their  wills,  respectively,  may  direct; 
and  in  case  of  the  death  of  grandauffhter  S.  C. 
without  issue,  her  part  to  g-randaug-hter  E.  C." 

The  Chancellor  held,  that  this  was  only  a  bequest 
of  the  interest  to  the  grandchildren,  who  were  to 
reserve  the  principal  and  distribute  it  among 
their  heirs  respectively.  The  Court  of  Appeals 
held,  it  was  an  absolute  gift  to  said  grandchildren 
after  said  daughter's  death,  and,  confirming  the 
decree  of  the  County  Court,  reversed  that  of  the 
H.  C.  C,  in  the  Appeal.  6  Call,  150. 

The  same  point  is  involved  in  Goodwyn  v.  Taylor,  4 
Call,  906;  S.  C.  2  Wash.  74;  and  decided  the  same 
way. 

IN  this  cause,*  upon  the  testament  of 
Thomas  Williamson  bearing*  date  in  June, 
1787,  whereof  the  words  are : 

*I  give  to  my  said  daughter  (A)  the  in- 
terest of  four  thousand  pounds  in  the  gov- 
ernment funds,  during  her  life;  and,  at  her 
death,  i  give  the  interest  of  the  above 
money,  one  fourth  to  each  of  my  grand- 
children Sarah  Cocke,  Elizabeth  Clements, 
Francis  Clements,  and  John  Clements;  and, 
at  their  decease,  the  principal  and  interest 
to  be  disposed  by  them  to  their  heirs,  in 
such  proportions  as  they,  by  their  wills, 
respectively,  may  direct;  and  in  case  of  the 
death  of  my  grandaughter  Sarah  Cocke, 
without  issue,  i  give  her  part  to  my  gran- 
daughter Elizabeth  Clements.' 

the  question  debated  by  counsil  was, 
whether  the  plaintiffs  intestate  Sarah,  to 
whom  Elizabeth  Clements  the  daughter  had 
released  her  right  to  the  interest  of  one 
thousand,  part  of  the  four  thousand  pounds, 
mentioned  in  the  bequest,  (B)  was  entitled 
to  the  said  one  thousand  pounds,  principal 
money?  and  the  court,  premising,  that 
the  release  by  the  daughter  who  con- 
339  fessedly  *was  entitled  to  interest  only 
during  her  life  to  the  former  husband 
of  the  intestate  and  herself,  is  unimportant 


♦Mr.  Green  here  refers  to  10,  Sim.  491.  Blewlttv. 
Roberts;  9  Sim.  161,  Archibald  v.  Wright;  2  Keen. 
64.  Cooper  v.  Bowler,  Ac— Note  in  edition  of  18.52. 

(A)  Ac.  refer  to  notes  at  end  of  the  case.— Note  in 
edition  of  1T95. 


to  this  disquisition,  stated  these  positions : 

The  first  position;  Thomas  Williamson 
did  intend  his  grandchildren  NOT  to  have 
the  PROPERTY  of  the  money;  because, 

first,  the  subject  of  the  explicite  gift  to 
them,  which  is  the  only  gift  to  them,  ex- 
cept the  gift  of  a  power  to  direct  to  what 
proportions  the  heirs  should  succede,  the 
energy  whereof  will  in  the  sequel  be  defined, 
was  interest  only,  the  terms  being  *i  give 
the  INTEREST,  of  the  above  money,  one 
fourth  to  each  of  my  grandchildren ;' 

secondly,  the  property  of  the  money  is  in 
terms  devoted  to  the  HEIRS  of  the  grand- 
children, in  such  proportions  however  as 
these,  by  their  wills,  respectively,  may 
direct ; 

thirdly,  the  part  of  Sarah,  that  is,  the 
part,  whereof  the  interest  was  given  to  her. 
the  testator,  in  case  of  her  death,  without 
issue,  gave  to  his  grandaughter  Elizabeth 
Clements. 

The  second  position:  the  term,  'heirs,' 
which,  in  a  devise  or  conveyance  of  land, 
is  said  to  be  a  word  of  (C)  limitation  of  es- 
tate, that  is,  to  declare  the  quantity  of  es- 
tate in  the  land  to  be  taken  by  the  devisee 
or  purchaser,  although  it  may  be  sometimes, 
as  in  case  of  contingent  remainders,  a  ireord 
of  purchase,  that  is  may  designate  the  per- 
sons who  shall  take  the  land,  can,  in  a  be- 
quest of  chatels,  be  understood  only  to 
indicate  the  takers,  and,  in  this  case,  indi- 
cates them,  namely,  those  whom  the  law 
hath  appointed  to  succede  to  the  heritable 
rights  of  one  who  died  intestate,  by  char- 
acters infallible,  insomuch,  that,  by  a  be- 
quest to  the  heirs  of  A,  the  parties  intitled 
maybe  demonstrated  with  no  less  certainty 
than  if  they  had  been  described  by  the  ap- 
pellations children,  parents,  brothers  and 
sisters,  Ac,  successively  of  A ;  and,  by  the 
term,  *  heirs,'  in  the  bequest  where  the  tes- 
tator named  the  grandaughter  Sarah  and 
refered  to  her  particularly,  he  intended 
children,  which  confined  sense,  as  to  her,  is 
indubitably  proved  by  the  gift,  in  the  event 
of  her  death  without  issue,  that  is,  children 
then  living,  to  another  grandaughter. 

The  third  position :  words  in  a  testament 
ought  not  to  be  rejected,  or  be  rendered  in- 
effectual, if  they  be  significant,  and  may 
be  interpreted  in  a  sense  which  is  not  con- 
trary to  law.     (D) 

The  fourth  position:  the  sense  of  the 
terms,  *at  their  decease,'  that  is,  at  the  de« 
cease  of  the  grandchildren,  Hhe  principal 
money  and  interest  to  be  disposed  by  them 
to  their  heirs,*  unconnected  with  the  pre- 
ceding member  of  the  paragraph,  is 
340  *defective,  because  among  those  terms 
is  not  any  verb  which  governeth,  in 
the  language  of  grammarians,  or  acteth 
upon,  the  words  principal  and  interest ;  but 
the  words,  'i  give,*  occurring  before,  are 
understood,  in  like  manner  as  if  they  had 
been  repeated  after  the  word  *  decease, '  and 
thus  supply  the  seeming  chasm  in  the  sense, 
consistently  with  the  intention  of  the  tes- 
tator, as  will  appear  hereafter. 

The  fifth  position:  that  by  the  term,  ^dis- 
posed,' is  not  understood,  'given,'  implying- 
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a  power  in  the  graadchildren  to  dispone  the 
principal  money  to  whom,  as  well  as  in 
-what  proportions,  they  pleased ;  because  that 
would  contradict  the  testators  declared  will, 
that  the  grandchildren  should  not  have  the 
property  of  the  principal  money,  but  is  to  be 
understood  'distributed  ;*  impowering  them, 
not  to  give  the  moneys  or  to  designate  the 
donees  but,  to  adjust  the  portions  thereof 
which  the  donees,  designated  by  the  testa- 
tor, should  take. 

One  proper  sense  of  the  word  'disposed' 
is  distributed  simply,  as  appeareth  by  these 
examples  of  writers  in  the  language  from 
which  the  word  hath  been  adopted  into  our 
language: 

PompeiuB  ex  urbe  profectus  iter  ad 
legiones  habebat  quas  a  Caesare  acceptas 
in  Apulia  hibernorum  capsa,  DlSPOSUIitf- 
RAT.  Caesar,'  b'  c'  V  I.  Pompey  went 
from  the  city  to  the  legions,  which  received 
from  Caesar,  he  had  DISPOSED,  that  is, 
DISTRIBUTEJD,  in  winter  quarters  in 
Apulia. 

Scipio  retentum  secum  Laelium,  dum 
captivos  obsidesque  et  praedam  ex  consilio 
jeus  DISPONERET,  satis,  Ac.  Romam- 
mittit.  Livii,  V  26.  Scipio,  having  re- 
tained with  him  Laelius,  until,  by  his 
advice,  he  should  DISPOSE,  that  is,  DIS- 
TRIBUTE, the  prisoners,  hostages,  and 
plunder,  after  dispatching  these  affairs, 
sends  him  to  Rome. 

DISPONERE  diem  is  used  by  Tacitus, 
Suetonius,  and  others,  to  signify  division 
of  the  day  into  portions  for  particular  oc- 
cupations devoted  to  each. 

Opus  et  requiem  pariter  DISPONIMUS 
ambo.  Persii,  sat'  5.  we  both  DISPOSE, 
that  is,  DISTRIBUTE,  the  same  hours  to 
labour  and  rest. 

The  sixth  position :  the  meaning  of  the 
whole  bequest  is  exhibited  truly  by  this  par- 
aphrase, variant  from  the  text  only  by  sup- 
plement of  the  ellipsis  and  insertion  of  the 
synonyma  embraced  by  crotchets:  'i  give 
the  interest  of  the  above  money,  one  fourth 
to  each  of  my  grandchildren  Sarah  Cocke, 
Klizabeth  Clements,  Francis  Clements  and 
John  Clements,  and,  at  their  decease,  [i 
g-ive]  the  principal  and  interest,  to  be  DIS- 
POSED [that  is,  DISTRIBUTED]  to 
341  their  heirs,  in  such  ^proportions  as 
they,  by  their  wills,  respectively,  may 
direct.' 

Scholium:  the  comparison  of  adjudged 
cases,  quoted  by  counsil  for  the  plaintiff, 
to  prove  that  a  power  to  dispone  a  thing 
snvolveth  a  right  to  the  thing,  with  the 
principal  case,  is  altogether  inept;  for, 

first,  in  the  cases  quoted,  he,  who  had  the 
disponing  power,  was,  in  explicit  terms, 
devisee  of  the  land  or  legatary  of  some 
other  subject  for  a  time;  in  this  case,  the 
principal  money  was  not,  in  explicit  terms, 
t>equeathed  to  the  grandchildren,  nor,  if 
bequeathed  to  them  at  all,  bequeathed 
otherwise  than  by  implication  from  the 
words,  'at  their  decease  the  principal  money 
and  interest  to  be  disposed  by  them ;'  and 
the  question  is,  whether  the  power  of  the 
Ip-andchildren  to  dispone  the  money,  which 


was  not  bequeathed  to  them,  but  of  which 
the  interest  only  was  bequeathed  to  them, 
implicated  a  right  in  the  grandchildren  to 
the  money  itself  and  authorized  arrogation 
of  it  to  themselves?  so  that  the  argument 
from  those  quotations,  proving,  that  a  de- 
vise or  bequest  of  a  thing  to  one  for  a  time ; 
with  a  power  to  dispone  it  afterwards, 
transfereth  to  him  the  property,  compared 
with  the  principal  case,  where  the  proposi- 
tion to  be  proved  is,  that  a  power  in  the 
grandchildren,  to  whom  the  interest,  the 
use  of  money,  for  a  time  was  bequeathed, 
to  dispone  that  money  afterwards  to  their 
heirs,  involved  a  right  to  the  money,  is  a 
petitio  principii,  the  sophism  to  which  a 
candid  reasoner  disdains  to  resort : 

secondly,  in  the  cases  quoted,  the  power 
to  dispone  was  general:  in  the  principal 
case,  the  disposition,  which  the  grandchil- 
dren had  power  to  make  was  special,  *to 
their  heirs,'  that  is  those  whom  the  law 
appointed  to  succede  to  the  inheritable 
property  of  the  grandchildren ;  so  that  the 
argument  from  the  cases  quoted,  proving 
that  one,  who  hath  power  to  dispone  a  thing 
to  whom  he  will,  must,  by  implication, 
have  a  property  in  the  thing,  applied  to  the 
principal  case,  to  prove  that  he  who  hath 
power  to  dispone  a  thing  to  persons  particu- 
larly designated,  must,  by  implication,  have 
property  in  the  thing,  and  consequently 
may  dispone  it  to  whom  he  will,  is  a  mis- 
take of  the  question :  nor  is  the  case  be- 
tween (E)  Shermer  and  Richardson,  on 
which  the  counsil  for  the  plaintiff  relied, 
an  exception  to  what  is  here  stated ;  for  the 
devisee  there  had  power,  not  to  dispone  to 
their  heirs  only,  but,  to  make  whom  she 
thought  proper  her  heirs,  which  was  equiv- 
alent to  general  power  to  dispone : 

thirdly,  in  the  cases  quoted,  the  property 
was  adjudged  to  be  in  him  who  had  power 
to  dispone,  in  order  that  the  will  of  the  tes- 
tator might  be  fulfilled;  in  the  prin- 
342  cipal  case,  adjudication  of  *the 
property  to  be  in  the  grandchildren, 
who  had  power  to  dispone,  would,  instead 
of  fulfilling,  defeat  the  will  of  the  testator. 

The  seventh  position :  the  heirs  of  every 
grandchild,  by  which  heirs,  in  the  case  of 
the  plaintiffs  wife,  the  testator  undoubtedly 
meaned  children,  will  take,  if  his  or  her 
will  direct  not  what  proportions  they  shall 
have,  one  fourth  part,  in  equal  portions ; 
because  when  a  subject  is  given  to  several, 
to  be  distributed  among  them  discriminately 
or  otherwise,  at  the  election  of  him  who  is 
appointed  to  perform  that  office, 

first,  the  refusal  or  neglect  of  the  distrib- 
utor cannot  injure  the  donees ;  for  he  is  a 
minister  only,  not  an  owner : 

secondly,  if  he  do  not  exercise  the  power, 
the  praesumtion  is,  he  declined  it,  because 
he  did  not  choose  to  distribute  unequaly,  in 
which  case  his  function  was  unnecessary; 
for  distribution  among  associates  ought 
naturaly  to  be  equal,  if  the  contrary  do  not 
appear : 

thirdly,  if  the  heir  be  single  the  distrib- 
utor cannot  act  at  all : 

fourthly,  all  the  donees,  who  were  entitled 
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to  the  whole  subject  of  distribution,  may, 
by  mutual  afrreement,  control  the  distrib- 
utor, disaffiiminf^  and  frustrating  any 
partition  equal  or  unequal  by  him,  and 
therefore  may  prevent  it. 

The  eighth  position:  the  bequest  of  the 
principal  money  to  the  heirs  of  the  grand- 
children, or  in  other  words,  to  those  whom 
the  law  appointeth  to  succede  to  their  in- 
heritable property,  was  not  contrary  to  law. 

If  the  testator,  for  the  phrasis,  ^ heirs,' 
(F)  had  substituted  its  periphrasis,  this 
part  of  the  bequest  would  have  been  read 
thus:  'at  their,  my  grandchildrens,  decease, 
[i  give]  the  principal  and  interest  to  [those 
who  will  inherit  their  lands]  in  such  pro- 
portions as  they,  [except  my  grandaughter 
Sarah,]  by  their  wills,  may  direct,  and,  in 
case  of  the  death  of  my  grandaughter  Sarah 
Cocke,  without  issue,  [without  lineal  suc- 
cessors] i  give  her  part  to  my  grandaughter 
^li^abeth  Clements,  [singly  not  in  a  com- 
munion with  her  brethren.'] 

That  such  was  the  will  of  the  testator  is 
believed  to  be  manifest,  and  that  it  was 
not  contrary  to  any  principal  of  law  is  like- 
wise believed,  because  the  events,  upon 
which  the  bequest  would  become  eflScacious, 
must  happen  within  the  times  during  which 
rights  by  such  a  bequest  may  be  in  sus- 
pense :  for  the  heirs,  if  any  exist  at  all, 
will  exist,  of  the  grandaughters  immedi- 
ately, and  of  the  grandsons  at  the  end  of 
about  nine  months  at  farthest,  after  their 
deaths. 

If  these  positions  be  true,  as  they  are 
thought  by  the  court  to  be,  the  consequence 
unavoidable    is   a   negative  decision  of  the 

question,  in  the  principal  case  before 
343      propounded;  and    that  the  *plaintifPs 

wife  Sarah  could  have  disponed  one 
fourth  part  of  the  money  to  her  children,  or 
their  descendents  only,  and  her  sister,  when 
she  was  living,  could  have  disponed,  and 
her  brothers  can  dispone,  the  other  three 
parts  to  their  children,  or  to  their  descend- 
ents, and,  in  default  of  them,  to  their  heir 
in  the  ascending  line,  or  to  their  collateral 
heirs;  but  to  none  other. — and  hence  the 
carollary  must  be, 

the  decree  reviewed  is  affirmed. 

NOTES. 

(A)  She  was  Elizabeth  Clements. 

(B)  The  plaintiff  succedeth  to  her,  if  she 
were  intitled,  and  is  not  accountable  to  her 
kindred. 

(C)  By  a  conveyance  or  a  devise  of  land 
to  Timothy,  and  to  his  heirs,  the  purchaser 
or  devisee  took  an  estate  most  ample,  so 
that  it  was  UNLIMITED,  whereas  if  the 
word,  *  heirs'  had  been  omitted,  and  terms 
C'L.'9b  aequivalent  had  not  been  substi- 
tuted,   referring   to  some  former 

act  of  conveyance,  in  one  instance,  or  sig- 
nifying the  testators  will,  in  the  other  in- 
stance, an  estate  LIMITED  was  taken  ;  yet, 
*  heirs,'  in  law  vocabularies,  is  a  word  of 
LIMITATION,  this  must  be  an  avrup^aai-. 
*heirs,'  is  a  word  of  LIMITATION,  because 
it,  01  the  aequivalent  with  it,  was  necessary 


to  transfer  an  estate  UNLIMITED,  'heirs 
of  the  BODY,'  indeed  are  strictly  words  of 
limitation. 

(D)  By  the  decree  of  the  county  court,  re- 
versed by  the  high  court  of  chancery,  and 
now  proposed  to  be  restored,  that  the  decree 
of  the  latter  may  consist  with  a  decree  of 
the  supreme  court  in  another  cause,  the 
words  in  Thomas  Williamsons  testament » 
*and  in  case  of  the  death  of  my  grand- 
.daughter  Sarah  Cocke,  without  issue,  i  g'ive 
her  part  to  my  grandaughter  Elizabeth 
Clements,'  were  entirely  rejected,  signifi- 
cance of  those  words,  4n  case  of  the  death 
of  my  grandaughter  Sarah  Cocke,  without 
issue,'  in  this  sense:  *the  contingent  g^ift 
to  Elizabeth  of  Sarahs  part  shall  be  effect- 
ual, when  a  failure  of  the  latters  prog'eny 
shall  happen,  either  at  the  time  of  her 
death,  or  at  a  more  distant  period,'  is  un- 
deniable, the  words  can  have  no  third 
meaning. 

About  the  end  of  last  century,  eng-lish 
judges  would  have  understood  that  event 
to  have  been  within  the  scope  of  the  tes- 
tators contemplation,  by  which  he  would 
have  been  thwarted,  and  she  who  was  the 
object  of  his  beneficence,  would  have  been 
disappointed,  in  a  fond  or  a  servile  compli- 
ance with  what  those  judges  called  a  rule 
of  law,  that  is,  a  rule  of  interpretation 
commented  by  themselves,  or  coming^ 
344  to  them  by  tradition  from  *their 
predecessors,  and  in  contradiction  to 
the  testators  words,  uninfluenced  Wr  (  r 
»by  the  RESPECT,  which  all  men  fn^^^^" 
have  agreed  to   pay    to   the    WILL  reports 

of  the  dead.'  !^*^^' > 

102. 

w  r  Succeeding      judges,       Mn       the 

104.  progress     of     their     struggle       for 

the  intention  against  a  rigid  unjust 
rule,'  would,  as  until  lately  was  be- 
lieved, have  understood  the  other  event 
to  have  been  contemplated,  according"  to 
the  plane  meaning  of  the  words;  whereby 
the  wish  of  a  grandfather,  and  the  hope  of 
her  whom  he  most  favoured  of  his  off- 
spring, might  have  been  gratified,  without 
violating  any  principle  of  law  truly  so 
called,  or  contravening,  except  peradventure 
in  one  instance,  any  cases  adjudged,  to  be 
found  in  the  term  reports,  transatlantic  or 
cisatlantic,  or  other  modem  publications, 
of  responsa  prudentum. 

^  r  (E)  *I  am  free  to  own,  that,  where 

278  a  testators  intention  is  apparent   to 

800  ME,     cases    must      be     STRONG. 

UNIFORM,  and  apply  POINTEDLY,  be- 
fore  they  will  PREVALE  to  frustrate  that 
intention ;'  by  the  president  of  the  court  of 
appeals:  of  which  the  converse  is:  *I  am 
free  to  own,  that,  where  a  testators  inten- 
tion is  apparent  to  ME,  cases,  which  *are 
STRONG,  UNIFORM,  and  apply  POINT- 
EDLY. WILL  *PREVALE  to  FRUS- 
TRATE that  intention.' 

Observations  and  questions : 

1  This,  although  delivered  in  the  first 
person,  4'  and  *me,'  is  supposed  to  have 
been  the  sentiment,  unanimous   sentiment* 
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of  the  conclave;  because  the  report,  cor- 
rected 'from  the  notes  of  him'  who 
^Y*^®  was  praeses,  doth  not  show  that 
w  r!  any  were  dissentient;  because  it  is 
SOS.  *  declared  to  be  the  opinion   of  the 

*Wd.  court,*  that  is,  for  any  things  hinted 
to  the  contrary,  the  whole  court ;  and  be- 
cause it  seems  then  to  have  been  settled, 
and  to  have  become  a  rule  of  property. 
Strength  of  ^  Strength  of  a  case,  distinct 
theantbor-  from  its  uniformity  and  pointed 
itj.  said  Holt  application,  is  believed  to  be 
^SeTeMoiit^  ratiocination,  cogent  of  as- 
of  Uie  resola-  sent  to  propositions  intended  to 
tion.  be  verified. 

3  By  uniformity  in  the  cases  is  under- 
stood, either  a  harmony  of  them  with  one 
another,  or  a  symmorphosis,  a  likeness  in 
form,  in  meaning,  with  that  to  which  they 
were  compared. — which  ever  be  the  sense, 
aptly  may  be  here  remembered  these  words 
of  the  president,  delivering  the  opinion  of 
himself  and  his  assessors,  in  the  case  be- 
Wr  271.  tween  Shermer  and  Shermers  execu- 
tor: *  several  cases  have  been  cited, 
345  but  they  seem  *to  verify  the  saying  of 
a  judge:  **that,  in  disputes  upon  wills, 
*So  It  is  cases  seldom  illucidate*  the  subject, 
written,  which,  depending  on  the  intention 
of  the  testator,  to  be  collected  from  the 
will,  and  from  the  relative  situation  of  the 
parties,  ought  to  be  decided  upon  the  state 
and  circumstances  of  each  case,"  to  which  i 
will  add:  that  i  have  generaly  observed, 
that  adjudged  cases  have  more  frequently 
been  produced  to  disappoint,  than  to  illus- 
trate, the  intention.* 

Now:  in  the  dispute  between  Godwin  and 
his  wife,  plaintiffs,  and  these  defendents, 
when  the  court  of  appeals,  upon  this  will  of 
Thomas  Williamson,  determined,  that  his 
grandchildren  were  entitled  to  the  money, 
which  by  the  bequest  before  recited  they 
were  empowered  to  dispone  to  their  heirs, 
determined  so  upon  authority  of  the  cases 
cited,  and  principaly,  as  hath  been  said, 
upon  authority  of  the  case  between  Shermer 
and  Shermers  executor : 

was  not  *the  intention  APPARENT  TO' 
the  sage  president,  and  to  every  other 
member,  that  the  grandchildren  SHOULD 
NOT,  but  that  their  heirs,  in  some  pro- 
portions or  other,  SHOULD,  have  the 
principal  money?  whether  that  intention 
was  illegal,  is  not  now  the  question : 

were  the  cases  cited,  in  panoply  complete, 
with  all  their  armature,  so  STRONG,  what- 
ever or  wherever  their  vigor  was,  and  the 
harmony  of  them  with  one  another,  or  the 
symmorphosis,  likeness  in  form,  in  mean- 
ing of  them  with  the  principal  case,  such, 
that  they  PREVALED  to  FRUSTRATE 
that  intention?  do  the  six  first  para- 
graph8,that  is  all  but  one,  of  the  courts 
opinion  in  the  case  upon  Shermers  will, 
apply  to  the  case  upon  Williamsons  will?  if 
the  strength  of  Shermers  case  applied  to  the 
other,  be  in  that  part  where  some  insects 
are  armed  with  stings,  and  if  it  be  potent 
there,  doth  it  not  oppugn  ineluctably  the 
reversal  which  it  was  adduced  to  authorize? 
did  the  cases  cited   ^illucidate,'  elucidate. 


or  dilucidate  *the  subject'  of  disquisition, 
W  r  and  assist  the  judges  to  discover  the 
108.  POLAR  STAR,  which  directed  them 
in  the  construction  of  the  will,  and  guided 
the  decision,'  so  that  it  shone  more  brightly 
than  it  shone  before?  men  use  the  dark- 
ened lens  of  a  telescope,  when  they  con- 
template the  suns  disc,  or  the  faculae,  or 
maculae,  or  other  phaenomena,  on  the  face 
of  that  luminary,  that  they  may  not  be 
dazzled  or  blinded  by  the  splendor  of  its 
rays,  but  use  every  optic  aid,  that  the 
medium,  through  which  opake  bodies  are 
viewed,  may  be  pellucid  as  possible, 
some  judges,  when  they  propose  to  dis- 
cover a  testamentary  polar  star,  condense, 
by  confusing  with  a  mist  called  authorities, 
the  m^ium  through  which  the  object 
346  is  confessedly  to  be  discerned,  "ob- 
scure  its  atmosphere  with  a  soot 
called  technical  words,  and  leave  certain 
people  doubting  whether  the  star,  which 
the  testators  words  indicated,  defining  it 
with  such  accuracy  that  an  un-law-leamed 
man,  who  would  credii  the  information  of 
his  senses  and  hearken  to  the  suggestion 
of  an  unperverted  understanding,  would 
swear  it  could  not  be  mistaken,  was  or  was 
w  r  103.  not  the  star,  which  should  'direct  the 
judges  in  the  construction  of  the  testa- 
tors will ;' — doubting,  because  law-illumined 
astronomers  had,  by  the  rexvt/  ^EpfiT/vevriKj^^ 
skill  in  the  art  of  interpretation,  discov- 
ered, and  had,  by  an  irreversible  and  there- 
fore infallible  judicial  sentence,  declared, 
that  the  star,  upon  which  ordinary  observ- 
ers were  gazing,  was  as  different  and  as 
distant  from  the  star,  'which  is  to  guide  the 
Wri02.  judges  decision'  as  Mercury  from 
Herschel.  in  truth,  law-interpreters  have 
Wr27i.  deprived  the  STAR,  intention,  of 
POLARITY,  rendering  it  planetic,  erratic, 
so  that  they  seem  to  verify  the  saying  of  a 
judge  'a  will  may  be  any  thing,  every 
thing,  no  thing.' 

Did  the  case  upon  Shermers  will, 

giving    the    profits   of    his   whole   estate 

to    his    wife    for   her   life;    impowering 

her  to  make  whom  she  pleased  her  heir  or 

heirs  of  one  half ; 

giving  that  half,  not  to  her  heir,  hut  to 
whom  she  should  think  proper  to  make  her 
heir  or  heirs;  in  effect,  giving  to  her  im- 
mediately dominion,  full  dominion,  of  the 
half,  so  that  she  might  have  disponed  it, 
to  whom  she  pleased,  when  she  pleased,  for 
a  disposition  at  any  time  would  have  been 
effectual,  and  how  she  pleased : — did  this 
case  apply  POINTEDLY  to  the 

case  upon  Williamsons  will, 

giving,  not  the  money,  but,  the  interest 
of  the  money,  to  his  grandchildren ; 

not  empowering  them  to  make  whom  they 
pleased  their  heirs ; 

giving  the  money,  not  to  those  whom 
the  grandchildren  should  think  proper  to 
make  their  heirs,  but,  to  those  who  by  law 
would  be  made  heirs  of  the  grandchildren, 
refering  apportionments  of  shares  among 
the  heirs  to  discretion  of  their  respective 
ancestors ;  and  is  not  the  case    upon    Sher- 
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mers  will,  if  it  apply  to  the  case  upon 
Williamsons  will,  in  any  point,  in  point- 
blanc  opposition  to  it? 

do  not  these  words  of  the  venerable  pres- 
W  r272  ident  'he,  John  55rhermer,  does  not 
give  her,  his  wife,  a  power  to  dispose,  but 
to  name  the  person  or  persons  she  might 
chuse  to  succede  to  her  part,  TO  WHOM 
the  testator  GIVES  the  money,'  and  the 
reversal  of  the  decree,  in  Godwins  case, 
upon  Williamsons  will,  if  this  were  founded 
on  that,  strike  an  ear,  not  the  most 
347  *acute,  with  a  diajj/cjifia^  a  dissonance 
in  the  cases;  did  he,  Thomas  Wil- 
liamson, give  to  his  grandchildren  a  power 
to  name  the  persons  who  should  succede  to 
the  money;  on  the  contrary,  are  not 
those  successors,  or  rather  proprietors  of 
the  principal  money,  named  by  himself; 
and  did  he  give  the  money  to  those  whom 
the  grandchildren  should  chuse  to  succede ; 
on  the  contrary,  did  he  not  give  the  money 
to  those  whom  he  chose  to  succede? 
w  r  802  If  the  opinion  in  Ayletts  case  be, 
as  it  is  there  called,  a  'PRINCIPLE,'  so 
'SETTLED  that  it  had  become  a  RULE  of 
PROPERTY,'  is  not  the  converse  of  the 
opinion  a  'PRINCIPLE'  too,  and  must  it 
not  'become  a  RULE  of  PROPERTY,'  as 
well  as  its  antitype. 

If  judges  can  form  rules  for  interpreting 
Wr99     wills  of    'testators  IGNORANT    of 

100  the  technical  sense  affixed  to  words 
by  professional  men' — testators,  unassisted 
by  those  professional  men,  'often  when 
their  wills  are  made  in  extremity  reduced  to 
the  necessity  of  resorting  to  any  person, 
however  unskilfuU,  who  may  be   at   hand' 

if  the  judges    can    convert   these   rules 

into  'PRINCIPLES,  SETTLED  RULES  of 
PROPERTY,'  can  declare,  that  against 
them,  where  the  adjudged  cases  approving 
them  are  said  to  be  STRONG,  although  not 
a  single  reason,  as  in  the  case  of  Rose  and 
Bartlett,  and  other  cases,  is  pretended  in 
justification  of  them,  to  be  UNIFORM  and 
to  apply  POINTEDLY,  terms  not  defined, 
nor  perhaps  defineable,  intentions  of  testa- 
tors, APPARENT  intentions^  WILL  NOT 
PREVALE— may  not  judges  'mould  testa- 
tors wills  into  any  forms,  which  whim, 
Wr90  fancy,  or  worse  passions,  may  sug- 
gest?' 

When  the  testator  is  admitted  to  have 
intended  one  thing,  is  not  to  adjudge  him  to 
have  intended  another  thing,  and  that  this 
shall  PREVALE  against  that,  the  same 
as  to  adjudge  that  what  IS  his  will  IS  NOT 
his  will,  and  sufficient,  when  ^his  is  named 
interpretation,  to  justify  a  prosopopoeia  of 
common  sense  hooting  such  jargon? 

Further  observations  upon  rules  formed 
by  judges,  for  interpretation  of  testaments, 
that  is,  for  explanation  of  words  in  them, 
so  that  they  may  be  understood  by  those 
who  did  not  understand  them  before : 

Judges,  probably,  if  they  had  not  been 
perplexed  by  rules  juridicaly  praescribed  by 
themselves  or  their  praedecessors,  would 
have  expounded  a  testators  words,  unless 
they  were  terms  of  art,  in  the  sense  which 
other   men,    as  well   acquainted    as    their- 


selves  with  the  language,  attributed  to 

348  them*,  resorting  to  those  *sources    of 
invention,  which    circumstances,    too 

many  for  enumeration,  too  various  for 
specification,  suggest  for  investigating  his 
intention : 

— would  have  expounded  his  words,  if 
they  were  terms  of  art,  simple  and  un- 
aequivocal,  in  the  sense  attributed  to  them 
by  skilf uU  professors  of  the  art ; 

— would  have  expounded  his  words,  if 
they  were  terms  of  art,  but  aequivocal,  so 
as  to  be  intelligible,  in  a  demotic,  popular, 
or  in  a  technic,  artificial  sense, — in  one  of 
which  the  testament  would  have  been 
valid,  in  the  other  void — would  have  ex- 
pounded his  words  in  the  former  sense, 
and  rejected  the  latter;  prefering  that^  to 
this,  ut  res  magis  valeat,  by  the  benignity, 
quam  pereat,  by  the  malignity,  of  the  law 
— the  law,  which  favours  the  praesumtion, 
that  the  testator  intended  what  he  could  do, 
rather  than  that  he  intended  what  he  could 
W  r99  not  do.  When  judges,  who 'disclame 
all  legislative  power  to  change  the  lav7,' 
pronounce,  that  a  will  shall  not  be  per- 
formed, because  the  testator  had  not  de- 
clared his  meaning  in  language,  which  was 
prescribed  by  rules  of  interpretation,  rules 
of  construction,  as  they  sometimes  are 
called — (truly  called  so,  for  properly  con- 
struction is  building,  taken  for  exposition 
by  a  metonomy,  and  wills  are  often,  accord- 
ing to  rules  of  construction,  built,  not 
interpreted,  by  english  judges) — although 
his  meaning  was  declared  in  language 
which  could  not  be  misunderstood — rulest  of 
which  he  had  never  heard — rules,  which  al- 
though attempted  to  be  dignified  by  their 
makers  classing  them  with  rules  of  law, 
are  defective  in  a  quality  essential  in  the 
constitution  of  laws,  having  never  been  so 
promulged  that  they  can  be  known  by 
those  who  are  not  professionalists — do 
not  judges,  forming  these  rules,  and  ad- 
haering  to  them  so  that  cases  where  they 
have  been  recognized  'will  prevale  against 
APPARENT  intentions'  of  testators,  as- 
sume authority  to  fabricate  types  'for 
Wr99  moulding  testators  wills?'  do  they 
thus  'regard  the  testators  own  words,  and 
compare  them  with  his  circumstances, 
and  the  relative  situation  of  the  devisees?' 
do    they    not    oppose    their  rules    of 

349  construction  to  the  law,  making  *the 
commandment    of    it,    THAT     THE 

WILL  OF    THE    TESTATOR    ORDAIN- 


•Marcus  Pomponius  Marcellus,  cum  ex  oratione 
Tiberium  reprehendisset,  afflrmante  AtetoCapltone, 
etesse  latinam,  et,  si  nonesset,  futurum,  'certe  Jam 
Inde  mentttur.  laquit,  Capito.  tu  enim  Caesar,  clvl- 
tatem  dare  potes  hominibus.  verbis  noD  potes.' 
Sueton'  de  lllust'  grammat*  22,  interpretation  of 
words,  whicb  are  not  legal  terms  of  art,  is  not  pecul- 
iarly within  the  judicial  sphere,  and  legal  juds^es 
can.  by  their  cases,  precedents,  authorities,  rules  of 
construction,  or  whatever  else  they  please  to  call 
them,  no  more  'ESTABLISH  for  PRINCIPLES,  and 
RULES  of  PROPERTY*  false  Interpretations  of 
such  words  than  a  roman  emperor,  as  he  was  told 
by  honest  Marcellus,  with  a  generous  boldness, 
although  he  might  grant  freedom  of  the  city  to 
foreigners  and  barbarians,  could  denizate  or  natur- 
alize a  soloecism:— a  power  which  the  base  Capito, 
with  the  servility  of  a  cringing  court  favourite 
yielded. -Note  in  edition  of  1852. 


296 


WYTHE 


WlLKINS  &C.  V.  TiLYI^OR  &C. 


360-361 


ING  WHAT  IS  IvAWFUL  SHALL  BE 
PERFORMED,  of  none  effect  by  their 
traditionary  interpretations?  if  this  be  not, 
'what  is,  assumption  of  a  legislative 
power' — power  *to  change  the  Jaw,'  to 
abolish  the  law?  ought  such  rules  of  in- 
terpretation, if  it  must  be  called  interpre- 
tation, to  *  become  RULES  of  PROPERTY?' 
if  english  judges  change  some  of  their 
mles,  as  frequently  they  have  done,  will 
their  apes,  dictu  nefas,  be  found  among 
judges — in  the  latitude — of  Virginia  I 

One    would     suppose,     rules    for     inter- 
pretation   of    testaments    should     tend    to 
illustrate  intention,    should    be    consistent 
with  themselves,  be  simple, 
w  r  But,  as  we  are  taught,    ^adjudged 

272  cases,'  in  which  we  find  these  rules, 
*have  more  frequently  been  produced  to 
disappoint  than  to  illustrate  the  intention.' 
Wr  Instead  of  consistency,  ^apparent 
102  clashing  of  the  cases  relied    upon,' 

in  some  instances,  where  these  rules  have 
been  applied,  is  confessed,  and  in  num- 
berless others  may  be  shewn. 

Instead  of  simplicity,  judges  by  the 
Wria2  canonic  art,  skill  in  forming  rules, 
for  interpretation  of  wills  have  *tied  a 
gordian  knot.' 

Why  fordian  knot?  the  rov  l^v  ov  r^r 
afia^ff;-  b  dEOfKK,  the  vinculum  inextricabile, 
to  which  is  here  alluded,    is   said    to    have 

Qalnt'  ^^^°  serie  vinculorum  ita  adstricta. 
Curt' lib' ut  unde  nexus  inciperet,  quove  se 
SjCap'l.  conderet,  nee  ratione,  nee  visu,  per- 
^  ^^^  cipi  posset,  now  we  learn,  that  the 
judges  tying  this  knot,  were  instigated  by 
the  'spirit  of  the  feudal  system ;'  so  that  the 
judges,  who  have  been  since  struggling,'  we 
are  not  told  how  long,  'since  to  untie  it,'  and 
who  possibly  knew  unde  nexus  inceperat, 
and  therefore  could  have  found  one  end  of 
the  cord  with  which  the  knot  was  tied, 
most  have  been  clumsy,  if  they  could  not 
find,  quo  se  condidit,  the  other  end.  the 
pellaean  hero,  if  he  had  been  so  lucky  as  to 
discover  the  begining  of  the  cord,  with 
which  the  phrygian  knot  was  tied,  would 
have  been  more  dexterous,  and  probably  by 
ravelling  it,  would  have  fulfilled  an  oracle, 
instead  of  eluding  it,  by  the  discission, 
this  expedient,  however,  is  commended: 
Wrioz  for  we  are  informed,  *it  would  have 
been  better  if  they,  ENGLISH  judges,  had 
cut  it,  the  knot,  at  once.'  yea  verily? 
would  it  have  been  better?  if  so,  why  did 
not,  why  do  not,  Virginia  judges  imitate 
the  tnacedonians  example,  since,  'by  the 
american  revolution,  and  some  of  our  laws, 
W  r  100  we  have  happily  got  rid  of  the  feudal 
system;'  and  the  spirit  of  it  in  this  part  of 
the  globe  hath  been  exorcised?  they  would 
have  been,  they  will  be,  acquited  of 
350     temerity  *  which  was  ascribed  to  him, 

Qalnt'  ^^^  might  have  avoided,  may 
Cttriiib still  avoid,  agonies  which  english 
8Cap'i7  jy^ggg  suffer,  in  their  'struggle  for 
the  intention  against  rigid  unjust  rules 
of  law,'  that  is,  rules  of  interpretation. 

The  english  structure  of  canons,  rules 
for  interpretation  of  testaments,'  *  unfor- 
tunately   admitted,' — 'unfortunately    truly 


for  all  but  those,  who,  like  Demetrius  and  his 
suit,  'by  this  craft  have  their 
^^^  ^^  wealth, — a  structure  of  rule  for  ex- 
Apost'  pounding  testaments,  that  is,  for 
Cap  XIX.  <  counteracting  defeating,  inten- 
^  ^^'^  tions  of  testators*  (for  to  call 
it  interpretation  and  exposition,  if  not 
ironically,  must  be  nonsense)  a  structure 
Wr  pas- agreed  to  be  an  imp  of  the  feudal 
Sim  stock — may  be   resembled  rather    to 

the    Cretan    labyrinth,     for    expediting    us 
from  its  meanders,  our  Daedalus,  who 

Virg' ipse  dolos  tecti  ambages- 

que  resolvit. 
Caeca    regnes    filo   vestigia, 


the  general  assembly  shewed  the  clew, 
execrating,  in  our  system  of  jurisprudence, 
every  part  formed  of  feudal  materials,  or 
fashioned  in  feudal  style.  How  we  shall 
profit  by  the  indication  may  be  augured 
by  the  case  of  Ayletts  executor  against 
W  r  800.  Aylett,  and  by  the  *eulogy  which 
•w  r  110.  no  doubt  was  extremely  delectable 
to  him  whom  it  blandished,  and  'whose 
laborious  researches  on  such  occasions 
were  pleasing  to  the  court.' 

(F)  Let  us  suppose  the  testator  to  have 
used  instead  of  the  word,  'heirs,'  the  syl- 
labus of  it,  taken  from  the  statute  directing 
the  course  of  descents,  when  the  bequest 
would  have  been  written  thus:  'at  my 
daughters  death, 

*i  give  the  interest  of  the  money  to  my 
grandchildren  Sarah  Cocke,  Elizabeth 
Clements,  Francis  Clements,  and  John 
Clements,  one  fourth  to  each ;  and  at  their 
decease, 

'[i  give]  the  principal  and  interestt  to 
their  children,  to  their  descendents,  to  be 
disposed  by  them,  in  such  proportions  as 
they,  by  their  wills,  shall  direct ; 

t'if  no  children  nor  descendents  of  my 
grandaughter  Sarah  Cocke  be,  1  give  her 
part  to  my  grandaughter  Elizabeth  Clem- 
ents; 

'if  no  children  nor  descendents  of  my 
other  grandchildren  be,  [i  give  their 
parts  of]  the  principal  and  interest  to 
their  father,'  here  supposed  to  be  the 
351  same  man.  the  testator  probably  Mid 
not  intend  this:  but  such  must  have 
been  the  effect,  if  the  father    were    living; 

'if  the  father  be  dead  [i  give  their  parts 
of]  the  principal  and  interest  to  their 
mother,'  also  supposed  to  be  the  same 
woman,  'brothers  and  sisters,  and  their 
descendents  or  such  of  them  as  there  be  in 
such  proportions;'  and  so  forth. 

That  the  testators  words  may  be  under- 
stood in  this  sense  is  incontestable,  and 
that  they  oueht,  even  in  opposition  to 
'cases,  strong,  uniform,  applying  point- 
edly,' to  be  understood  in  this  the  demotic 
sense,  by  which  his  intention  may  be  ful- 
filled, rather  than  that  his  intention  should 
be  counteracted,  defeated,  by  exposition    of 


ttransposl tions.  by  which  the  construction,  in 
either  sense,  without  the  least  chanife  of  meaning  is 
more  perspicuous.— Note  in  edition  of  1852. 
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the  word,  'heirs,'  in  the  technical  aenae,  is 

:'hold  here 

Shaksp'   give  thy  thoughts  no  tongue. 

♦Cro'    ^  MANTISSA.* 

Car*  sab 

flnem. 

*The  rule  is  laid  down,  in  Rose  and  Bart- 
lett,  by  all  the  judges,  that  where 
Wr302  a  testator,  having  both  freehold 
and  leasehold  lands,  in  a  particular  place, 
devises  ALL  his  lands  in  THAT  place, 
only  the  freehold  lands  shall  pass,' 

'Le  report  del  case  argue  en  Ic  common 
banke  devant  touts  les  justices  de  mesme 
le  banke  en  le  quart  an  du  raygne  de  roy  Jac- 
Scrll)-  ques,  entre  *  Matthew  Stradling, 
leru8'8  plant,'  et  Peter  Styles,  def,'  en  un 
reports,  action  propter  certos  equos  colo- 
ratos,  anglice,  pyed  horses,  port  per  le  dit 
Matthew  vers  le  dit  Peter,  le  recitel  del 
case.  Sir  John  Swale,  of  Swalehall  in 
Swale  dale  fast  by  the  river  Swale,  k't, 
made  his  last  will  and  testament :  in  which, 
among  other  bequests,  was  this,  viz.  'out 
of  the  kind  love  and  respect  that  i  bear 
unto  my  honoured  and  good  friend  mr 
Matthew  Stradling,  gent,'  i  do  bequeath 
unto  the  said  Matthew  Stradling,  gent,' 
ALL  my  black  and  white  horses.'  the  tes- 
tator had  six  black  horses,  six  white 
horses,  and  six  pyed  horses.'  le  point, 
the  debate  therefore  was,  whether  or  no  the 
said  Matthew  Stradling  should  have  the  said 
pyed  horses,  by  virtue  of  the  said  bequest, 
this  case  was  argued  by  Atkins,  appren- 
tice, pour  le  pi,'  and  by  Catlyne,  serjeant, 
pour  le  defend.'  le  court  fuit  longement  en 
doubt,  de  rest  matter ;  et  apres  grand  DB- 
LIBBRATION  en  judgment  fuit  donne 
pour  le  pi,  nisi  causa,  motion  in  arrest 
of  judgement,  that  the  pyed  horses  were 
mares;  and  thereupon  an  inspection 
was  prayed,    et  sur   ceo   le   court  advisare 

vult.' 
352  *These   two   cases    'apply   POINT- 

EDLY.'   the  resolutions  of  them   are 
contradictory. 

Stradling  versus  Styles,  although,  ad- 
judged, if  indeed  the  case  ever  existed, 
long  before  Rose  versus  Batlett,  as  may  be 
conjectured  from  divers  considerations, 
doth  not  appear  to  have  been  cited  in  the 
argument  of  the  latter  case ;  probably  for 
these  reasons;  first,  the  reports  of  master 
Scriblerus  had  not  been  published ;  second, 
if  they  had  been  published,  they  would 
have  been  disregarded,  not  being  author- 
ized by  the  judges,  imprimatur;  last,  the 
name  of  the  supposed  author  is  believed  to 
be  iictious,  and  to  have  -been  assumed  by  a 
certain  COMMON  SENSE,  who,  long  a 
probationer,  had  not,  in  the  time  of  George 
Croke,  knight,  reporter  of  Rose  versus 
Bartlett,  been  able  to  become  a  licentiate, 
in  Westminster  hall,  even  of  an  ouster  bar- 
risters degree. 

'Thus  settled'  (the  principle  in  Shermers 
Wr  802  case)  'it  has  become  a  rule  of  prop- 
erty' (that  is  a  law,  which  the  judges 
who  assumed  authority  to  ordain  it,  have, 
and  their  successors  will  have,  equal  au- 
thority to  abrogate)  'which  the  court 
cannot     depart      from    without    disturbing 


MANY    titles   enjoyed    under    this    LONG 
ESTABLISHED  PRINCIPLE.' 

If  the  present  judges  shall  not  abrogate 
these  rules  and  principles,  their  successora 
will  not  want  logic  to  prove  that  those 
who  can  make,  who  can  ESTABLISH,  can 
defeat,  can  DEMOLISH,  RULES  of  prop- 
erty, that  is,  LAWS. 

♦W  r  184  If  precedents  be  '  requisite,  they 
are  at  hand.  **FURNISHED,'  by  the  court 
of  appeals :  for  example : 
Wrsoa  'The  court  cannot  depart  from 
a  rule  of  property,'  by  which  they  mean  a 
judicial  rule  of  interpretation,  as  it  is  ex- 
plained by  themselves,  'without  disturbing- 
titles.'  then  they  may  depart  from  the 
rule,  if  it  be  a  bad  rule,  and  if  departure 
from  it  will  quiet  more  titles,  than  adhae- 
sion  to  it  will  disturb. 

Again  for  a  more  POINTED  example. 

'The  judges  after  laying  down  the  true 
rule,  built  upon  intention,  unfortunately 
admitted  that,  if  there  be  no  words  of  limi- 
tation the  common  law  rule  must  prevale ; 
by  which  they  tied  a  gordian  knot,  which 
they  have  since  struggled  to  untie,  it 
would  have  been  better  if  they  had  cut  it 
at^once.' 

w'ri02  Now,  with  what  was  this  knot 
and  In  tied?  with  'rules  of  interprcta- 
more^  tion,  rules  of  construction,  prin- 
places.  ciples,  rules  of  property.'  'what 
are  rules  of  property,'  but  laws?  who 
'tied  the  knot?'  judges.  who  formed 
the  rules?  judges,  who  'have  strugg-led 
to  untie  the  knot?'  judges,  who  'would 
have  done  better  if  they  had  cut  it?* 
353  *judges.  'at once;'  when?  not  before 
the  knot  was  tied  by  preceding  judg-es, 
surely,  what  is  the  proper,  instead  of  the 
metaphorical  sense  of  'tying,  struggling^ 
to  untie,  cuting,  the  knot?'  forming  rules 
of  interpretation,  rules  of  construction* 
principles,  rules  of  property,  was  tying,  • 
endeavoring  to  change  them  was  'strug- 
gling to  untie,  declaring  them  to  have 
been  originaly  contrary  to  law  was  'cuting. ' 

Consequently  the  court  of  appeals  au- 
thorized abrogation  of  rules  for  interpreta- 
tion of  testaments. 

Here  upon  the  concession  of  the  court  of 
appeals,  that,  for  interpretation  of  wills, 
'the  rule  built  upon  intention'  is  the  *true 
rule,'  deserves  to  be  remarked,  if  it  were 
a  true  rule,  it  was  a  common  law  rule. 
if  it  were  a  common  law  rule,  the  rule 
'the  judges  unfortunately  admitted  to 
prevale  against  it,'  is  a  false  rule,  and  the 
proposition  that  it  was  'the  common  law 
rule,'    involves  a  contradiction. 

'From  the  rule  of  property,'  the  rule  of 
construction,  'settled  by  judges  and  chan- 
cellors,' in  the  case  of  Rose  and  Bartlett, 
and  some  other  cases,  in  England,  'the 
court  could  not  depart.*  in  the  case,  of 
W  r  802  notable  celebrity,*  between  Ay- 
letts   executor     and    Aylett,    'without    dis- 

♦If  In  tbis  case  the  Intention  appeared  CLEAR. 
^oT  j.Q(n  t^^^  ^^^  'lease— hold  land  should  pass,  tlie 
VY  roui*  court  would  give  a  decision  accordincr  to 
this  principle.*  IN  SUPPORT  OF  THE  INTENTION- 
but  WE  can  discover  NO  SUCH  INTENTION.' 
these  words  have  been  read  by  some  people  without 
STARING  :-Note  in  edition  of  1852. 
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turbingr  MANY  titles,  enjoyed  under  this 
LONG  ESTABI^ISHED  PRINCIPLE.' 
will  obsequence  of  that  g^laringly  falae 
unjust  principle,  or  deviation  from  it, 
think  you,  produce  the  most  quietude  or 
disturbance  in  this  country?  probably  the 
case  hath  frequently  happened,  'where  a 
testator,  having  both  freehold  and  lease- 
hold lands,  in  a  particular  place,  devised 
ALL  his  lands  in  that  place,'  and  been 
settled,  without  litigation,  by  the  parties, 
who  had  not  been  informed  of  this  *LONG 
BSTABLISHED  PRINCIPLE,'  according 
to  his  'apparent  intention.*  and  perhaps 
'MANY  titles  have  been  enjoyed  peaceably 
and  quietly  under'  such  settlements,  we 
hear  of  a  single  instance,  in  this  country, 
where  any  person  had  questioned,  whether 
'only  the  freehold  lands  should  pass  by 
such  a  devise:'  in  other  words,  whether  the 
postulate  of  Euclid,  in  his  elements,  that 
the  whole  is  greater  than  its  part,'  ought 
to  be  granted,  if  so,  when  Washingtons 
reports  shall  be,  as  they  quickly  will  be,  in 
the  hands  of  every  leguleius,  indefatigable 
in  his  'researches'  after  adjudged  cases, 
W  riio^  and  ambitious  to  deserve  the  'opin- 
ion, that  what  is  not  produced  by 
354  him,  in  favour  of  the  *side  he  ad- 
vocates, does  not  exist,*  this  case  of 
^Vrsog  Aylett,  'for  which  nothing  can  be 
said,  but  that  in  Ayletts  will  are  no 
words  or  circumstances  to  shew  an  inten- 
tion, which  do  not  appear  in  the  case  of 
Rose  and  Bartlett,  instead  of  being  a  finis 
litium,  will  multiply  them,  and  be  as  pro- 
lific as  the  fabulous  hydra,  or  that  species 
of  the  true  hydra  called  the  polypus. 

[NoTB.  Bill  of  review  in  this  case  was  allowed, 
March  179«.  The  decree  reviewed  and  affirmed,  nt 
supra  p.  348.  L  8,  1799:  and  case  taken  to  Court  of 
Appeals.  5  Call  160.— Ed.  1 —Note  In  edition  of  1852. 


Bktwbkn 
THOMAS  HINDE,,  plaintiff, 

AND 

EDMUND  PENDLETON  and  Peter  Lyons, 
administrators  of  John  Robinson,  with 
his  testament  annexed,  defendents, 

March,  1799. 
Auctions— Employment  off  By-Bldder«— Case  «t  Bar.— 

The  pltff.,  known  to  have  a  feellnsr  of  attachment 
to  certain  slaves  that  were  sold  at  aactlon,  was 
Indaced  to  bid  and  buy  them  at  an  exorbitant 
price  by  a  by-bldder.  One  of  the  defts.  suspecting 
that  some  would  decline  blddlnsr  In  order  to  favor 
the  pltff.,  instructed  the  auctioneer  not  to  let  the 
slaves  be  sold  under  a  reasonable  value.  The  auc- 
tioneer then  employed  the  by-bldder,  without  any 
special  instructions  to  do  so.  Judgt  for  the  pur- 
chase money  Injolned,  and  the  sale  set  aside  as  to 
the  excess  of  the  price  and  an  Issue  directed,  or  a 
reference  to  a  commissioner  by  consent,  to  ascer- 
tain a  fair  price. 

A  NEGRO  woman  slave  and  her  four 
children  had  been  in  possession  of  the 
plaintiff  and  his  wife,  the  parent  many 
years,  and  the  others  from  their  respective 
births,  probably  believed  by  the  possessors. 


•See  Appendix,  Wythe,  448. 


during  the  g^reater  part  of  that  time,  to   be 
their  property. 

After  the  woman  slave  was  discovered  to 
have  been,  by  the  father  of  the  plaintiffs 
wife,  who  had  received  her  from  him,  con- 
veyed long  before  to  John  Robinson,  the 
testator  of  the  defendents,  the  five  slaves, 
by  direction  of  one  of  the  defendents,  were 
sold  by  auction. 

The  plaintiff,  at  the  time  and  place  ap- 
pointed for  the  sale,  attended  with  his 
wife,  who  manifested  a  tender  affection  for 
the  slave,  and  such  anxiety  to  retain  them, 
which  was  increased  by  a  reciprocal  abhor- 
rence in  them  from  a  separation,  that  she 
seemed  resolved  to  buy  them  at  any   price. 

The  defendents  were  not  at  the  sale,  one 
of  them,  suspecting  that  sonie  people,  dis- 
posed to  favour  the  plaintiffs  wife, 
355  might  ^decline  bidding  against  her, 
instructed  the  agent  who  managed 
the  sale  not  to  let  them  be  sold  under  a 
reasonable  value. 

The  agent  employeth  a  by-bidder,  not 
being  particularly  instructed  so  to  do  by 
the  defendents:  the  slaves  are  exposed  to 
sale,  in  four  lots,  for  tobacco;  the  plaintiff 
is  tiie  highest  bidder  for  all;  the  st|m  of 
the  prices  bidden  is  somewhat  more  than 
52000  pounds  of  tobacco,  confessed  to  be 
enormous,  for  payment  of  which  the  plain- 
tiff, with  a  surety,  executed  a  bond. 

The  defendents,  in  an  action  for  the 
tobacco  appearing  due  bv  the  bond,  recov- 
ered a  judgment,  to  enjoin  which  the 
plaintiff  commenced  this  suit,  in  his  bill 
claming  a  property  in  the  slaves^  by  a  gift, 
which  he  alleged  the  father  of  the  plain r 
tiffs  wife  to  have  made  at  their  intermar- 
riage, or,  if  that  title  could  not  be 
maintained,  insisting  that  the  conduct  of 
the  agent  in  employing  a  by-bidder,  was  so 
unfair  that  in  equity  the  obligor  ought 
not  to  be  charged,  by  the  bond,  with  more 
than  the  true  value  of  the  -slaves,  far 
exceded  by  the  price  which  was  bidden  by 
the  plaintiff,  and  which  he  was  urged  to 
bid  by  the  agents  practices  upon  the  solici- 
tude of  a  distressed  woman. 

The  answer  of  the  defendents  to  the  bill 
did  not  admit  the  gift  to  the  plaintiff,  and 
he  did  not  prove  it,  nor  would  the  gift  if  he 
had  proved  it,  have  been  effectual  against 
the  prior  conveyance  to  the  testator  of  the 
defendents. 

In  the  answer  the  first  named  defendent 
in  a  dissertation  endeavoured  to  prove  the 
employment  of  a  by-bidder  not  to  be  un- 
lawful or  exceptionable  in  general,  and 
stated  that  not  long  before  this  transac- 
tion, the  plaintiff,  at  a  public  sale,  gave 
255  pounds  for  a  negro  boy  thirteen  years 
old  and  that  other  extravagant  prices 
were  given  about  the  same  time;  adding, 
he  supposed  the  just  creditors  of  mr  Robin- 
son, for  whose  benefit  the  defendent  acted, 
had  a  right  to  be  avaled  of  the  prevailing 
temper  though  it  should  be  thought  a 
phrenzy. 

By  the  court,  10  day  of  march,  1791 : 

The  act  of  by-bidding  is  a  dolus  malus. 
1,  the  by-bidder,    offering   a   price   for  the 
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thing  proclamed  to  be  sold,  professeth  a 
wish  to  buy  it;  which  profession  is  false: 
for  he,  not  only  doth  not  wish  to  buy  the 
thing  but,  wisheth  another  man  to  buy  it, 
and  tempteth  him  to  bid  more  for  it. 
2,  the  by-bidder,  instead  of  being  one  who 
would  be  a  buyer,  as  he  pretendeth  to  be, 
is  in  truth  the  seller  disguised,  lending 
his  own  person  to  the  seller,  his  office  is 
dramatic,  no  less  than  the  ofiBce  of  an  actor 
in  theatrical  exhibitions,  they  both  rep- 
resent others;  and  the  object  of  both  is  to 
deceive,  in  this  latter  character  however 
they  differ  thus:  they  use  their  art  to 
persuade,  one  that  he  is,  the  other 
356  *that  he  is  not,  whom  he  personateth. 
(a)  by  which  duplicity  in  the  by-bid- 
der the  true  bfdders  are  deluded,  who  sup- 
pose the  design  of  themselves  and  this 
by-bidder  to  be  the  same,  that  is,  to  buy 
the  thing  as  cheap  as  they  can,  and  do  not 
suspect  that  a  bidder,  apparently  desiring 
to  buy,  is  insidiously  watching  the  eager- 
ness of  others  to  buy,  and  graduating  his 
offers  by  that  scale,  instead  of  his  own 
estimate  of  the  value,  and  his  own  ability 
to  pay  the  value. 

Now  a  simulation,  a  feigning  himself  to 
be  what  one  is  not,  i.  e.  a  true  bidder,  and 
a  dissimulation,  an  industrious  concealment 
of  what  he  is,  that  is  a  seller  or  sellers  sub- 
stitute, from  others  interested  in  knowing 
what  he  is,  and  this  with  a  design  to  profit 
by  their  credulity  and  ignorance,  exhibit  a 
complete  and  lively  contour  of  that,  which, 
if  it  must  not  be  called  by  the  name  of  a 
dolus  malus,  or  by  a  name  of  like  meaning, 
must  want  a  name. 

Again,  the  offer  of  a  by-bidder,  from  the 
nature  of  the  transaction,  is  a  nullity,  a 
sale  by  auction  is  a  compact  between  the 
seller  and  highest  bidder,  whereby  the  prop- 
erty passeth  from  one  to  the  other,  the 
highest  bidder  therefore  must  be  a  bidder 
to  whom  {he  property  can  pass,  but  to  a 
by-bidder  can  be  no  such  transition  of  the 
property,  for,  if  the  thing  proclamed  for  sale 
be,  in  the  auctionary  language,  stricken  off 
to  the  by-bidder,  the  property  remaineth  un- 
changed ;  he  being  the  agent,  and  conse- 
quently, his  offer  being  the  offer,  of  the 
seller. 

The  inconvenience,  if  the  practice  of  by- 
bidding  be  not  tolerated,  of  which  the  active 
defendent  seemed  apprehensive,  from  com- 
binations formed  to  the  injury  of  the  sejler, 
may  be  honestly  prevented  by  his  prelimi- 
nary declaration,  that  his  property  shall  not 
be  disposed  of  at  less  than  a  certain  price, 
and  an  exposition  of  it  to  sale  at  that  price, 
or  a  greater,  if  a  greater  be  bidden,  but  a 
deception,  exercised  in  order  to  counteract 
a  combination  to  injure  the  seller,  which 
may  or  may  not  be  formed,  doth  not  consist 
with  the  praecepts  in  any  system  of  ethics 
hitherto  approved. 


The  same  defendent,  by  his  answer, 
seemed  to  think,  that  the  plaintiff  ought 
not  to  be  relieved  in  this  instance,  because, 
in  another  instance  of  a  public  sale,  he  had 
bought  a  slave  at  a  more  extravagant  price, 
and  other  people  had  made  similar  indiscrete 
bargains  about  the  same  time,  against 
357  which  on  that  *account,  the  parties 
suffering  by  them  had  not  been  re- 
lieved, upon  this  is  observed :  in  the  cases, 
to  which  the  defendent  alluded,  the  parties, 
if  by  intromission  of  by-bidders  they  were 
led  to  give  extravagant  prices  for  things 
which  they  bought,  have  not  been  relieved, 
because  perhaps  they  have  not  sought  relief, 
if  by-bidders  did  not  intromit,  the  parties 
were  not  intitled  to  relief,  the  man,  who 
suffers  himself  to  be  so  much  the  dupe  of 
epidemical  phrenzy,  which  is  supposed  to 
have  been  prevalent  at  this  time,  or  of  his 
own  desires,  as  by  those  standards,  to  meas- 
ure the  value  of  things  which  he  buys,  in- 
stead of  measuring  the  value  of  them  by 
their  utility  to  him,  and  congruency  with 
his  faculties,  can  not,  on  that  principle,  be 
discharged  from  an  improvident  bargain  by 
the  court  of  equity,  the  judge  of  which 
neither  is  the  curator,  nor  hath  the  power 
which  the  roman  praetor  had  (b)  to  appoint 
a  curator,  for  a  prodigal. 

And  finally,  the  employment  of  a  by-bid- 
der, on  this  occasion,  was  pectAiarly  ex- 
ceptionable, in  other  cases,  a  man,  who 
bids  against  a  secret  by-bidder,  will  be  re- 
strained by  the  consideration  that  the  price, 
bidden  by  his  ostensible  competitor,  excedes 
the  true  value,  but  in  this  case  the  plain- 
tiff did  not  consider  the  true  value;  to  grat- 
ify a  wife,  for  a  family  of  servants, 
endeared  to  her  probably  by  an  intercourse 
of  obsequious  attention  and  faithful  minis- 
tration, on  one  side,  in  return  for  benign 
treatment  and  provided  care  on  the  other, 
he  bid   the    pretium    affection  is,    which    is 

unlimited,    and    which     therefore    was 

WHAT     THE     BY-BIDDER     AND     HIS 
PROMPTER  PLEASED. 

The  sale  ought  not  to  be  set  aside  intirely , 
as  the  active  defendent  proposed,  althoug^h 
the  last  price,  bidden  by  the  plaintiff,  above 
a  true  bidder,  can  not  be  now  discovered, 
because  this  incertainty  was  occasioned  by 
the  defendents  agent  and  by-bidder;  but 
the  sale  ought  to  be  effectual  upon  payment 
of  so  much  tobacco  as  is  equal  to  the  value 
of  the  slaves  at  the  time  of  the  sale. 

For  ascertaining  this  value,  an  issue 
would  have  been  directed ;  but,  by  the  par- 
ties consent,  it  was  referred  to  commis- 
sioners, upon  whose  report,  in  may  1791, 
the  injunction,  awarded  when  the  bill  was 
filed,  was  perpetuated  as  to  all  the  tobacco 
recovered  by  the  judgment,  except  so  much 
thereof  as  was  equal  to  their  estimate.*^ 


(a)  Another  difference  between  them  is.  men  most 
commend  him  who  most  deceives  them,  because 

Doubtless  the  pleasure  is  as  ?reat 

Of  bein?  cheated  as  to  cheat, 
as  Butler  hath  observed,  when  they  are  cheated  out         x**^  x^^^sv 
^f  their  senses  only:  but  when  by  deception  they    proper  place, 


(b)  Prodigl,  licet  majores  viirinti  quinque  annis 
nati  sint,  tamen  in  curatione  sunt  afirnatorum.  ex 
lege  duodecim  tabularum.  sed  solent  Romae  prae> 
f ectus  urbl,  vel  praetores,  et  in  provincils  praeslde&, 
ex  inquisitione,  eis  curatores  dare.  Justinian!  in- 
stitut.  lib.  I.  tit.  XXIII.  8111— Note  in  edition  of  1796. 

•The  foreffoinsr  case  was  accidently  omitted  In  its 
about  p.  Ill:  and  since  the  omission 


re  injured  in  their  property,  they  are  not  disposed    was  discovered  has  been  intentionally  retained  for 
commend  him  who  deceived  them.— Note  in  edi-    the  last— Ed.]— Note  in  edition  of  1863. 
•n  of  1795. 
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APPENDIX. 


The  materials  of  this  Appendix  were  col- 
lected by  Mr.  Green,  for  an  edition  which 
he  meditated  of  Wythe ;  and  were  placed  at 
the  disposal  of  the  present  Editor,  under 
the  circumstances  and  in  the  manner  men- 
tioned in  the  Preface.  Together  with  the 
dissertations  now  published,  were  commu- 
nicated sundry  detached  observations  upon 
the  cases  which  our  author  reports,  and 
numerous  references  to  decisions  in  pari 
materia:  But,  these  having  been  received 
too  late  for  insertion  at  their  appropriate 
places,  in  the  body  of  the  work,  most  of 
them  are  omitted :  Some,  however,  of  the 
more  important  are  here  preserved,  in  an 
arrangement  which  (it  is  hoped)  will  be 
found  not  inconvenient. 

No.  1. 

LrAPSK— Joint-Ten  ANTS.  —Ten  A  nts 

in  Common.* 

^^Tangiiur  hie   dispuiatio  de-jure   accre- 

scendi^  qua  nulla  in  ioio  jure  nostra  crediiur 

esse  vel  subiilior  vel perplexior.^* 

ViNNIUS. 

By  the  common  law, — unless  the  will  order 
it  otherwise, — 

1.  Where  a  testamentary  gift  of  either  real 
(1)  or  personal  (2)  estate  is  made  to  several 
as  tenants  in  common,  whether  men- 
362  tioned  *by  name,  (3)  or  described  as 
a  class,  if  designated  so  as  to  be  capa- 
ble of  definitive- ascertainment,  either  at 
the  date  of  the  will,  (4)  or  upon   an    event 


*Tlils  article  was  in  its  inception  desi^rned  as  an 
annotation  to  tbe  case  of  Pendleton  v.  Hoomes. 
Wythe  4,  (new  edit  M)— Since  it  was  written,  some 
chang^es  affecting  the  subject  of  it  have  been  made, 
by  the  "Ck)de  of  Virginia:"  But,  as  cases  arising 
upon  wills,  executed  on  or  before  and  not  re-pub- 
listaed  after,  90  June,  1860,  must  still  be  determined 
by  the  law  in  force  aforetime;  (V.  C.  849,  ch.  122.  sec. 
S:  ch.  218.  sect  1:)  the  text  is  allowed  to  remain 
unaltered,  and  the  changes  that  have  been  men- 
tioned are  pointed  out  in  the  notes. 

(1)  8  Mod.  123,  Goodright  V.  Opie;  9  Mod.  157.  Barker 
V,  Giles:  11  Mod.  392:  2  P.  Wms.  280:  Sel.  Cas.  Ch. 
temp.  King,  !?•  3  Bro.  P.  C.  2d  edit,  104.  S.  C.  Mosel, 
S.  C.  cited:  42,  Page  v.  Page;  2  Stra.  820,  S.  C. ;  WiUes. 
203.  Doe  V.  Underdown:  Andr.  2d  edit  append,  vili. 
S.  C;  2  Wm.  Blackst  787,  S.  C.  cited:  1  Ves.  sen.  70. 
Sperling  V.  Toll:  Belt's  Suppl.  1st  edit  52,  S.  C:  5 
Ves.  744,  Reade  v.  Reade;  1  Sugd.  Pow.  6th  edit 
Sao.  et  teq. 

(S)  1  P.  Wms.  700,  Bagwell  v.  Dry:  2  P.  Wms.  489, 
Pa^e  V.  Page<  632.  Cray  v.  Willis:  I  Atk.  494,  Owen  v. 
Owen;  1  West's  Hard w.,  593,  S.  C;  1  Ves.  sen.  542, 
Peat  T.  Chapman:  2  Ves.  sen.  98,  99,  Painter  v.  Salis- 
bury, cited:  285.  Jackson  v.  Kelley;  1  Bro.  C.  C.  503, 
Ackroyd  ▼.  Smith3on :  2  Dick,  566;  8  P.  Wms.  22,  Cox's 
note  1,  S.  C:  5  Myl.  &  Cr.  62,  Easum  y.  Appleford; 
8  Hare  84.  Norman  v.  Frazer:  1  Collyer  416,  Harris 
V.  Davis;  1  Ired.  Eq.  Rep.  81,  Nelson  v.  Moore;  2Ired. 
Eq.  Rep.  390,  Hester  v.  Hester:  7  Ired.  9,  State  (use 
of  Barnes)  v.  Shannonhouse;  10  Serg.  &  R.  351. 
Craighead  v.  Given. 

(8)  As  in  all  the  cases  cited  in  notes  1  and  2. 

(4)  8  Sid.  58,  78.  Packman  y.  Cole:  Rich.  Wills,  2d 
edit  170.  S.  C:  2  Stra.  906,  Man  v.  Man;  W.  Kel.  11, 
S.  C:  8  Ves.  &  B.  54,  Ackerman  v.  Burrows:  13  Price 
832.  Bone  v.  Cooke:  McClell.  166,  S.  C:  8  Myl.  &  Cr. 
668.  Barber  v.  Barber:  11  Sim.  wt.  Bain  v.  Lescher; 
7Beav.  49,  Havergal  v.  Harrison;  8  Ired.  Eq.  Rep. 
42e,  Johnson  v.  Johnson:  5  Binn.  US,  Weishaupt  y. 


which  may  and  does  happen  before  the  period 
appointed  for  vesting;  (5)  the  death  of 
some      of     them     before    it     has     vested, 

whether    in    the    testator's    lifetime, 
363      (6)  *or  after  his  decease,  (7)  occasions 

a  lapse  of  so  much  as   would,    in    the 
opposite  event,  have  become  theirs : 
2.  Where  devisees  (8)  or  legatees   (9)  are 


Brehman.— The  decision  of  Sir  Joseph  Jekyll,  in 
Hunt  V.  Berkley,  Mosel.  47;  1  Eq.  Ahr.  243;  1  Atk  495, 
n.  S.  C.  cited  1  West's  Hardw.  595;  though  notirrec- 
oncileable  with  the  doctrine  here  stated,  if  tbe 
peculiar  ground,  on  which  he  placed  it,  be  attended 
to,  has  nevertheless  been  repeatedly  overruled,— 
that  ground  having  been  disapproved. 

(5)  Whether  before  or  after  the  death  of  the  tes- 
tator.—In  Allen  V.  Callow,  8  Ves.  289.  the  testatrix 
gave  a  certain  sum  to  and  among  all  and  every  the 
children  of  E.  B..  living  at  her  (£.  B's)  decease;  and 
after  the  date  of  the  will,  E.  B.  died,  leaving  four 
children,  of  whom  two  subsequently  died  in  the 
lifetime  of  the  testatrix.  As  the  cause  came  before 
the  court,  there  was  no  occasion  to  decide,  but  the 
Master  of  the  Rolls  expressed  his  opinion,  that  the 
death  of  E.  B.  had  so  ascertained  the  legatees,  as 
that  the  subsequent  deaths  among  them  had  caused 
a  lapse  of  two  parts  out  of  four:  And  this  is  ad- 
mitted by  Mr.  Jarman,  to  have  been,  when  he  wrote, 
the  common  opinion.  But  he  maintains,  with  great 
force  of  argument,  the  contrary  proposition,  viz. 
that  where  the  gift  is  to  a  class,  as  such,  the  persons 
who  shall  compose  it  eventually  cannot  be  reduced 
to  final  certainty  before  the  death  of  the  testator. 

1  Jarm.  Wills,  397-298.  And  two  subsequent  cases 
have  been  decided  in  accordance  with  his  views. 
8  Hare,  438,  Oaskell  v.  Holmes:  4  Hare  250,  Lee  v. 
Pain.  It  may  therefore  be  regarded  as  a  point  now 
settled,  that  such  shall  be  the  construction  wher- 
ever there  is  not  a  sufficient  indication  of  a  different 
intention.  But  surely  it  cannot  be  doubted,  that  as 
the  testator  may  postpone  until  some  time  after  his 
death  the  period  for  ascertaining  the  constituent 
members  of  the  class,  (14  Ves.  256,  Hughes  v.  Hughes; 

2  Beav.  25,  Wordsworth  v.  Wood:  4  Myl.  &  Cr.  641.  S. 
C;  2  Jarm.  Wills,  78  ^iwa)  provided  he  do  not  ex- 
ceed the  allowed  limits  of  executory  devise,  (4  Beav. 
248,  Griffith  V.  Blunt:  12  Sim.  218,  Comfort  v.  Austin: 
1  Jarm.  Wills,  226,  et  seQ. ;  Lew.  Perp.  456-468,  511-5.33;) 
so  he  may  by  a  clear  manifestation  of  his  will,  an- 
nex that  period  Inseparably  to  an  event  which 
either  shall  certainly,  (if  at  all,)  or  may  con- 
tingently, happen  in  his  lifetime.  See  the' observa- 
tions of  Lord  Brougham,  7  Cond.  Engl.  Chanc.  Rep. 
130.  Palin  V.  Hills;  1  Myl.  &  K.  470,  S.  C. 

(6)  As  in  all  the  cases  cited  in  notes  1.  2  and  4. 
[Tbe  possible  number  of  such  cases  is  not  dimin- 
ished by  the  provision  in  Va.  C.  1849,  ch.  122,  sect.  11; 
that  "a  will  shall  be  construed,  with  reference  lo 
tbe  real  estate  and  personal  estate  comprised  in  it. 
to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  tbe  will."— - 
For,  as  Mr.  Jarman  has  observed,  upon  the  same 
words  in  Stat,  7  Wm.  4;  1  Vict.  c.  26.  s.  24;  this  enact- 
ment "relates  to  the  subject-matter  of  disposition 
only,  and  does  not  in  any  manner  interfere  with 
tbe  construction  in  regard  to  the  objects  of  gift.'* 
1  Jarm.  Wills.  291-292.  Accord.  1  Wms.  Ex'rs  4th 
edit.  182.J 

(7)  9  Sim.  363.  Hustler  v.  Tillbrook:  2  Edw.  Ch. 
Rep.  156,  Marsh  v.  Wheeler.  See  also,  3  P.  Wms.  20, 
Cruse  V.  Barley;  3  Ves.  236,  536,  Mackell  v.  Winter;  4 
Ves.  899,  Booth  v.  Booth. 

(8)  Orl.  Bridgm.  384,  Davy  v.  Kemp;  Carter  2,  s.  c; 
1  Vem.  425.  Cock  V.  Barrlsb;  1  Salk.  328,  Bunter  v. 
Coke;  Cas.  temp.  Holt  248,  s.c:  9  Mod.  157,  Barker 
V.  Giles:  11  Mod-  392;  Sel.  Cas.  Ch.  temp.  King  17:  3 
Bro.  P.  C.  2d  edit.  104:  2  P.  Wms.  280,  s.  c:  331,  Rider 
V.  Wager ;  2  Yeates  525.  Robiuson  v.  Martin ;  4  Green  1, 
486,  Anderson  v.  Parsons.— See  1  Mete.  858,  Sackett  v. 
Mallory. 

(9)  Prec.  Chanc.  87.  Scoolding  v.  Green;  1  Eq.  Abr- 
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coastituted  joint- tenants,  stich  of  them  as 
survive  are,  in  similar  circumstances,  en- 
titled to  the  whole: 

3.  Where  a  devise  (10)  or  bequest  (11)  is 
to  a  class  as  such,  of  which  the  members 
arc  unascertainable,  indeterminate,  and 
contingent  until  the  period  of  vesting;  if, 
when  that  period  arrives,  there  be  living 
any  persons,  or  a  single  person,  (12) 
364  answering  ""the  description,  to  tliem 
or  him,  as  alone  constituting  the 
class,  the  entire  subject  is  deemed  to  be 
given.  In  every  particular  the  effect  is  the 
same,  as  if  such  persons  or  person,  and 
none  other,  had  been  expressly  nominated 
to  take  it.  Whoever  become  eventual,  are 
likewise  from  the  beginning  sole,  objects 
of  the  testator's  bounty.  And  therefore, 
as  to  the  question  of  lapse  by  death,  in  cases 
of  this  description,  it  can  never  be  material 
whether  the  devisees  or  legatees,  if  even- 
tually more  than  one,  would  take  under  the 
will  as  joint-tenants,  (13)  or  as  tenants  in 
common.   (14) 

In  cases  of  the  two  former  descsiip- 
tions      (15)      the      law       has     '  undergone 


298,  s.  c:  Mosel.  187.    Cray  v.  Willis;  8  Ves.  628,  Mor- 
'  ley  V.  Bird;  2  Yeates  5(25.  Robinson  v.  Martin. 

(10)  4  B.  Monr.  24,  Rocrers  v.  Moore's  devisees. 
See  also  Wythe  94,  Pendleton  v.  Homes,— It  is  on 
tbis  erround,  tbouffh  not  so  explained  In  the  reports, 
that  the  decisions  In  Hayes  v.  Ward.  2  Rldgr.  P-  C.  8K. 
(on  the  first  question  put  to  the  Jadffes,)  and  Bal- 
lard T.  Ballard.  18  Pick.  41,  seem  properly  to  rest 
To  prevent  a  misconception  of  the  last  mentioned 
case.  In  reference  to  the  question  mainly  discussed 
in  the  text.  It  is  proper  to  observe,  that  though  the 
devise  In  it  was  In  terms  which  would  have  made  the 
devisees  Joint-tenants  by  the  common  law,  yet  In 
fact  it  made  them  tenants  In  common  by  force  of  a 
statute  of  Massachusetts  enacted  in  1785,  not  men- 
tioned nor  alluded  to  in  the  report,  but  noticed  In 
the  cases  of  Shaw  v.  Hearsey.  5  Mass.  Rep.  521 ;  Mil- 
ler v.  Miller,  10  Mass.  Rep.  59:  and  Annable  v.  Patch, 
3  Pick.  860:  and  which,  as  to  this  matter,  was  the 
same  in  effect  with  the  enactment  in  Mass.  Rev. 
Stat.  ch.  69,  sec.  10.  11. 

(11)  2  Cox  190.  Vlner  v.  Francis;  2  Bro.  C.  C.  658,  S. 
C;  4  Madd.  877,  ThomhlU  v.  ThornhlU.  (which 
quoad  hoc  seems  to  be  good  authority  still,  not- 
withstanding it  has  been  in  another  respect  Im- 
pugned. 8  Sim.  366,  n.  Collins  v.  Collins:  866.  Smith 
V.  Smith:  2  Keen  701,  Le  Jenne  v.  Le  Jenne:  2  Hare 
271,  Gray  v.  Garman;  2  MyL  &  K.  295,  Knight  v. 
Gould;  4Myl.  &  Cr.  95,  Shuttleworth  v.  Greaves;  7 
Beav.  296.  Castle  v.  Eate:  1  C3ollyer  880,  Cort  v. 
Winder:  2  Con.  and  Law.  628,  Shaw  v.  McMahon;  4 
Dr.  &  War.  481,  438,  S.  c;  7  Yereer  606,  Prlerson  v. 
Van  Beuren.  See  also  2  Vern.  748.  Bird  v.  Lockey; 
8  Pick.  313.  Miles  v.  Boyden;  2  Dev.  &  Batt  Eq.  Rep. 
52.  Vauffhan  v.  Dickens;  11  GUI  and  J,  828.  Younff  v. 
Robinson.— The  decisions  of  Lord  Thurlow.  In  Mar- 
tin v.  Wilson,  8  Bro.  C.  C.  824,  and  Lord  Louffh- 
boroufirh.  afterwards  on  the  same  will.  ibid.  Belt's 
note  2;  appear  to  be  now  exploded,  notwithstanding 
the  countenance  so  recently  shewn  them  by  Chan- 
cellor Walworth,  in  Mowatt  v.  Carow,  7  Paige,  841- 
842. 

(12)  13  East  526,  Doe  v.  Sheffield;  2  McCord's  Ch. 
Rep.  440,  Swinton  v.  Legare.  See  also.  2  Vern.  106, 
Crooke  v.  Brookelnsr:  2  Stra.  1172.  Gates  v.  Jackson; 
7  Mod.  489,  S.  c;  8  Bro.  P.  C.  2d  edit.  442,  Wicker  v. 
Mitford:  Harg.  Law  tracts,  511;  1  Harsr.  Jurlsc 
Exerc.  222,  S.  C:  2  Beav.  221,  Blease  v.  Burgh. 

(13)  2  Atk.  320.  Buffarv.  Bradford;  1  Cox  248,  Pree- 
mantle  v.  Freemantle;  1  Jac.  &  W.  888.  n.  Vaux  v. 
Henderson;  2  Rldg.  P.  C.  85.  Hayes  v.  Ward,  on  the 
second  and  third  questions  put  to  the  ludges.  See 
also  13  East  526, 537.  Doe  v.  Sheffield. 

(14)  As  in  all  the  cases  cited  in  notes  10  and  11,  and 
the  two  first  cited  In  note  12. 

(15)  In  commenting  on  the  recent  English  statute 
of  wills.  7  Wm.  4  A  1  VIcL  ch.  26,  s.  83,  (2  Jarm.  Wills, 
764.)  which  contains  a  provision  in  pari  materia  with 
the  acts  cited  In  the  next  succeeding  note;  Mr.  Jar- 
man  expresses  the  opinion,  that  it  does  not  touch 


365      *a     modification    in     Virginia,     (16) 
where  devisees  or  legatees  dying  be- 


the  case  of  a  devise  or  bequest  to  several  as  joint 
tenants,  because  by  the  common  law  the  death  of 
some  of  them  In  the  testator's  lifetime  occasions  no 
lapse,  the  prevention  of  which  is  the  avowed  object 
of  the  statute.  And  he  subjoins  that,  upon  the 
same  reasoning."  the  case  of  a  devise  or  bequest  to 
a  class  Is  equally  without  its  reach.  1  Jarm.  Wills, 
818.  But  how  sound  soever  In  England,  especially 
since  the  statute  has  received  there  the  construc- 
tion, which  is  mentioned  in  note  26  post;  this  argu- 
ment would  be  manifestly  fallacious,  if  applied  to 
the  acts  above  alluded  to.  Both  they  and  the  statute 
direct,  not  only  that  the  devise  or  bequest  shall  not 
lapse,  but  moreover  that  It  shall  take  effect,  or  be 
good  and  available,  or  vest,  in  like  manner  "as  if 
the  devisee  or  legatee  had  survived  the  testator," 
or  had  died  "immediately  after  the  death  of  the 
testator."— Now.  under  such  circumstances,  how 
would  the  devise  or  bequest  have  taken  effect?  In 
the  case  of  a  gift  to  several  Individually,  as  Joiut 
tenants,  the  predeceased  would  have  been  among 
the  takers;  and  though  the  Jim  acerescfndi  would 
upon  their  dying  afterwards,  have  carried  all  to 
the  survivors.  In  England,— upon  .which  ground.  If 
not  upon  that  mentioned  by  Mr.  Jarman,  the  stat- 
ute has  produced,  in  such  cases,  no  change  what- 
ever there;  yet  In  Virginia  and  Pennsylvania,  the 
like  consequence  would  not  have  ensued,  (see  note 
22.)  and  therefore.  In  cases  of  this  description,  the 
law  has  received  here  the  modification  mentioned 
in  the  text.  See  l  Tuck.  Comm.  edit  1836.  B.  2.  p.  298. 
As  to  cases  of  the  first  description,  or  devises  and 
bequests  to  designated  Individuals  as  tenants  In 
common,  see  note  81.  But  [though  not  upon  Mr. 
Jarman 's  "reasoning."!  the  case  of  a  testamentary 
gift  to  a  class,  of  which  the  members  are  unascer- 
tainable. endetermlnate,  and  contingent  until  after 
the  testator's  death,  seems  to  be  unaffected  by  either 
the  acts  or  the  statute ;  for,  in  such  a  case,  only 
those  who  answer  the  description  at  the  proper 
time  being  devisees  or  legatees.  It  Is  Impossible  that 
any  devisee  or  legatee  can  die  In  the  testator's  life- 
time. [And  in  accordance  with  this  view  is  a  deci- 
sion of  the  Supreme  Court  of  Pennsylvania,  made 
since  this  note  was  written.  10  Barr,  860,  Gross's 
estate.]   Tamen  vide  18  Pick.  41,  Ballard  v.  Ballard. 

(16)  By  "an  act  to  prevent  the  lapsing  of  legacies 
and  devises,  in  certain  cases,  by  the  death  of  the 
legatee  or  devisee  in  the  lifetime  of  the  testator," 
passed  15  Jany.  1818,  (Sess.  Acts,.ch.  19,  sect  1;)— the 
material  words  of  which  are  as  follows,  except  the 
words  within  brackets:  "Whensoever  any  estate  of 
any  kind  shall  or  may  be  devised  or  bequeathed  by 
the  testament  and  last  will  of  any  testator  or  testa- 
trix, to  any  person  being  a  child  or  other  descend- 
ent  of  such  testator  or  testatrix,  and  such  devisee  or 
legatee  shall,  during  the  lifetime  of  such  testator 
or  testatrix,  die,  testate  or  Intestate,  leaving  a  child 
or  children,  or  one  or  more  descendents  of  a  child 
or  children,  [who  shall  survive  such  testator  or  tes- 
Utrlx;]  in  that  case  such  devise  or  legacy  to  such 
person,  so  situated  as  above  mentioned,  and  dying 
in  the  lifetime  of  the  testator  or  tesutrix.  shall  not 
lapse;  but  the  estate  so  devised  or  bequeathed  shall 
descend  awl  pass  to  the  heirs,  devisees,  distributees,  lega- 
tees, or  legal  representative,  as  the  case  may  be,  of  such 
devisee  or  legatee,  in  like  manner  to  all  •intents  or  pur- 
poses in  law  or  equity,  and  subject  to  like  debts,  charges, 
liabilities,  and  conditions  in  all  respects,  as  if  such  devisee 
or  legatee  had  survived  such  testator  or  testatrix,  and  had 
then  died  testate  or  intestate.''  The  words  within 
brackets  were  added  at  the  revisal  of  1819;  and  at 
the  same  time  those  In  Italics  were  omitted,  and  in 
lieu  thereof  the  following  were  Inserted:  "Vest  in 
said  child  or  children,  descendent  or  descendents 
of  such  legatee  or  devisee,  In  the  same  manner,  as 
if  such  legatee  or  devisee  had  survived  the  testator 
or  testatrix,  and  had  died  unmarried,  and  intes- 
tate:" And  with  these  alterations  the  act  of  1813 
was  then  re-enacted.  R.  C.  1819.  ch.  104,  sect.  6.— A  like 
modification  of  the  common  law  was  Introduced  in 
Pennsylvania,  by  "an  act  to  prevent  devisees  and 
legacies  from  lapsing  In  certain  cases."  passed  19 
March,  1810,  In  the  following  words:  "From  and 
after  the  passing  of  this  act  no  devise  or  legacy  in 
favour  of  a  child  or  other  lineal  descendant  of  any 
testator  shall  be  deemed  or  held  to  lapse  or  become 
void  by  reason  of  the  decease  of  such  devisee  or 
legatee  In  the  lifetime  of  the  testator,  if  such  dev- 
isee or  legatee  shall  leave  issue*  surviving  the  tes- 
tator, but  such  devise  or  legacy  shall  be  good  and 
available  In  favour  of  such  surviving  issae,   ^vith 
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fore  the  testator  are  related  in  a  certain 
manner  to  him,  (17)  and  (18)  leave 
issue    Hying    at     his     death.       (19)       But 


like  effect,  as  if  such  devisee  or  legratee  had  sur- 
vived the  testator:  Provided  always  that  nothinir 
herein  contained  shall  be  construed  to  affect  any 
devise  or  lesracy  contained  in  the  last  will  of  any 
testator  who  shall  have  deceased  before  the  pass* 
incT  of  this  act:  And  provided  also,  that  nothing 
herein  contained  shall  be  construed  to  defeat  the 
intention  of  any  testator,  to  exclude  such  surviv- 
ing* issne  or  any  of  them."  Dunl.  Laws  of  Penn.  ch. 
176.  On  this  act  arose  the  case  of  Newbold  v.  Prich- 
«tt.  3  Whart  46.  which  is  mentioned  in  note  20,  post, 

(17)  [This  is  altered  by  V.  C.  1849,  ch.  122,  sect.  18, 
which  enacts,  that  "if  a  devisee  or  legatee  die  be- 
fore the  testator,  leaving  issue  who  survive  the  tes- 
tator, such  issue  shall  take  the  estate  devised  or 
bequeathed,  as  the  devisee  or  lesratee  would  have 
done,  if  he  had  survived  the  testator,  unless  a  dif- 
ferent dlsi>osition  thereof  be  made  or  required  by 
ihe  will." 

(18)  See  7  Mass.  Rep.  86,  Fisher  v.  Hill:  18  Pick.  41, 
Bailard  v.  Ballard.  See  also  1  Ashm.  242,  Commoa- 
wealth  V.  Nase:  2IredEq.  Rep.  830,  Hester  v.  Hes- 
ter. 

(19)  Devisees  and  bequests,  which  by  their  terms 
<lo  not  vest  in  the  instant  of  the  testator's  decease; 
but  are  contingent  utx)n  the  devisee's  or  lesratee 's 
surviving  until  some  subsequent  period,  are  clearly 
not  within  the  statute  or  any  of  the  acts  mentioned 
in  notes  15.  16,  [and  17.]  1  Jarm.  Wills.  3i8;  i  Tuck. 
Comm.  edit.  1886,  B.  2,  pp.  298.  443.— And  this  was 
doubtless  designed,  inasmuch  as  such  devises  and 
bequests  stand,  in  this  respect,  on  the  same  ground 
as  testamentary  gifts  to  classes  of  which  the  mem- 
bers are  unascertainable  aa  long  as  the  testator 
lives.  But  it  was  owinff  probably  to  mere  inadvert- 
ence, that  the  statute  in  England  and  the  acts  of 
1819  [and  1849]  In  Virginia  were  so  worded,  as  to 
leave  it  at  least  doubtful  whether  they  operate  in 
favour  of  any  descendent  of  a  pre-deceased  devisee 
or  legatee,  but  such  as  unite  in  themselves  the  con- 
dition of  beincT  in  esse  both  at  the  death  of  such 
devisee  or  legatee  and  also  at  the  death  of  the  tes- 
tator. 1  Jarm.  Wills.  312-818;  1  Rop.  Leg.  4th  edit. 
466.  In  reference  to  cases  arlsincr  under  V.  C.  1849, 
it  is  material  to  remark  two  passa«res  in  a  work  of 
uncommon  leaminsr  and.  in  general,  of  uncommon 
accuracy;  the  first  in  these  word8,~*It  has  been 
decided,  that  [7  Wm.  4.  &  1  Vict  cap.  26,  sect.  88.] 
does  not  apply  to  a  testamentary  appointment:" 
and  the  second  in  these,— "The  authorities  demon- 
strate, that  if  the  bequest  be  made  after  the  act 
came  into  operation."  the  act  will  apply  to  a  case 
where  a  child  died  before  the  will  was  made,  but 
after  the  act  came  into  operation. "  2  Wms.  Ex'rs, 
4th  edit.  1060.  Both  of  which  passages,  however, 
most  be  trusted  with  some  degree  of  caution.  As  to 
the  first,  the  case  to  which  it  infers  is.  in  another 
learned  work,  mentioned  as  follows;  "It  has  been 
decided  by  Griffiths  v.  Gale,  [12  Sim  854.]  that  the 
section  does  not  apply  to  a  child,  to  whom  a  share 
of  a  fund  is  ffiven  by  the  testamentary  appoint- 
ment of  a  parent,  in  exercise  of  a  power  of  selec- 
tion, and  which  child  dies  in  the  lifetime  of  the 
donee  of  the  power.  The  language  of  the  judg- 
ment would  seem  to  apply  to  all  testamentary  ap- 
pointments whatsoever:  but  it  may  be  questioned 
whether  the  33rd  coupled  with  the  1st  section  of  the 
act  does  not  apply  to  testamentary  appointments 
under  general  powers,  which  ffive  the  donee  an  abso- 
lute control  over  the  property:  and  especially 
where,  in  default  of  appointment,  the  prot>erty  Is 
eiven  over  absolutely  to  the  donee."  See  V.  C.  1849, 
chap.  182.  sect.  1, 13.  And  as  to  the  second,  it  is  ob- 
servable that  in  each  of  the  only  two  authorities 
that  seem  to  support  it.  [1  Roberts.  363,  Skinner  v. 
Offlc:  4  Notes  of  Cases  74,  S.  C.  6  Hare  806,  Winter  v. 
Winter;  6  Notes  of  Cases  2,  n.  S.  C]  the  irill  was 
made  in  the  lifetime  of  the  legatee,  though  before 
the  statute  went  into  operation,  belnsr  afterwards  re- 
vived by  codicil;  and  in  one  of  them  only  did  the  leg-- 
atee  die  before  the  making  of  the  codicil.  If  he  were 
dead  before  even  the  will  was  made,  quaere  whether 
fat  least  in  Virfirinia]  the  decision  ought  not  to  be 
different;  agreeably  to  that  which  was  made  in 
Linsday  V.  Pleasants.  4  Ired.  Eq.  Rep.  320. -Where 
he  died  after  the  will  was  made,  but  before  the 
statute  went  into  operation,  it  was  held  that  a  codi- 
cil revivlnar  the  will  subsequently  to  the  latter 
period  did  not  brlnsr  the  case  within  the  section  we 
are  considering.  5  Notes  of  Cases  1,  Wild  v.  Rey- 
nolds. 
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tenancy  in  common;  (20) —whether  it  does 
also  in  the  contrasted  case  of  a  will  that 
creates  a  joint  tenancy  depends  on  the  effect 
of  a  statutory  provision  in  these  words:  '^if 
partition  be  not  made  between  joint-tenants, 
whether  they  be  such  as  might  have  been 
compelled  to  make  partition  or  not,  (21)  or 
of  whatever  kind  the  estates  or  thing  holden 
or  possessed  be,  the  parts  of  those  who  die 
first  shall  not  accrue  to  the  survivors,  but 
shall  descend  or  pass  by  devise,  and  shall 
be  subject  to  debts,  charges,  curtsey  or 
dower,  or  transmissible  Xo  executors  or  ad- 
ministrators, and  be  considered  to  every 
other  intent  and  purpose,  in  the  same  man- 
ner as  if  such  deceased  joint-tenants  had 
been  tenants  in  common."     (22) 

367  *Judge  Lomax,    in   his  Treatise  on 
the  Laws  of  Executors  and   Adminis-  , 

trators,  (23)  states  his  impression,  (it  would 
be    unwarranted    by  what  he  has  said,  apd 

(20)  1  Ashm.  242.  Commonwealth  v.  Na.se:  2  Watts 
186.  Allison  V.  Kurtz;  2  Leigh  W2.  Frazler  v.  Prazier's 
exrs.  From  the  marginal  abstract  of  this  (last 
mentioned)  cane  it  would  Heem  that  the  bequest  in 
it  was  to  the  legatees  as  joint-tenants;  but  It  ap- 
pears In  the  report  at  large  (p.  61.5.)  and  it  Is  partic- 
ularly noticed  in  the  opinion  of  the  court,  (p.  049.) 
that  it  was  to  them  a.s  tenants  in  common.  This  In- 
advertance,  which  was  not  material  in  regard  to 
the  point  then  in  the  reporter's  view,  seems  to  have 
occasioned  some  perplexity  to  a  learned  writer,  (1 
Tuck.  Comm.  edit.  1836,  B.  2,  p.  298,)  and  for  that 
reason,  and  because  it  connects  immediately  with 
the  point  principally  discussed  In  the  text  It  has 
been  thought  advisable  thus  to  point  It  out.  See 
note  78.   . 

(21)  See  8  Rand.  187.  190.  Thornton  v.  Thornton. 

(22)  Enacted  in  Virginia.  28  Nov.  1786.  (R.  C.  1819. 
ch.  98.  sect  2:)  and  in  Pennsylvania,  31  March,  1812. 
(Dunl.  Laws  of  Penns.  ch.  190.)  In  precisely  the 
same  words,  with  the  addition  of  the  following; 
"Provided  always,  that  nothing  In  this  act  shall  be 
taken  to  effect  any  trust  estate."  [The  following 
are  the  provisions  in  pari  materia,  contained  In  V.  C. 
1849,  ch.  116.  "S  18.  When  any  joint-tenant  shall 
die,  whether  the  estate  be  real  or  personal,  or 
whether  partition  could  have  been  compelled  or  not, 
his  part  shall  descend  to  his  heirs,  or  pass  by  devise, 
or  go  to  his  personal  representative,  subject  to 
debts,  curtsey,  dower,  or  distribution  as  If  he  had 
been  a  tenant  In  common.  •  •  *  8  19.  The  pre- 
ceding section  shall  not  apply  to  any  estate  which 
joint-tenants  have  as  executors  or  trustees,  nor  to 
an  estate  conveyed  or  devised  to  persons  In  their 
own  right,  when  It  manifestly  appears  from  the 
tenor  of  the  Instrument,  that  It  was  intended  the 
part  of  tbe  one  dying  should  then  belong  to  the 
others."]  In  both  these  states  the  question  pro- 
pounded in  the  text  is  believed  to  be  as  yet  unaf- 
fected by  direct  authority  properly  so  called.  In 
North  Carolina  there  Is  a  statute.  pas.sed  In  1784, 
which,  from  the  account  of  it  in  8  Griff.  Law  Reg. 
322,  appears  to  be  similar,  and  in  that  state  the 
question  has  been  recently  stated,  and  waived  by 
Ruffln.  C.  J.  as  follows:  "A  distinction  prevails  In 
England  between  legacies  given  to  two  or  more, 
jointly  or  In  common.  The  former  upon  the  death 
of  one  of  the  donees,  survives  to  the  other,  whether 
the  death  be  before  or  after  the  testator's.  That  Is 
supposed  to  result  from  the  right  of  survivorship 
Incident  to  the  joint  tenancy.— Whether  that  be 
the  reason  or  not.  or  whether  our  act  of  1784.  de- 
stroying the  Jus  accresceruli.  will  have  any  effect 
upon  the  point  here.  It  is  not  material  to  Intiulre 
In  this  case,  since  the  words  of  this  will  clearly 
create  a  tenancy  In  common"  8  Ired.  Eq.  Rep.  429, 
Johnson  v.  Johnson.  See  further  concerning  the 
North  Carolina  authorities,  in  note  61. 

(23)  Vol.  2.  pp.  hO-b\.  In  Sloan  v.  Hanse,  2  Rawle 
28,  counsel  arguendo  made  the  same  point;  but  the 
facts  of  the  case  did  not  raise  the  question,  which, 
therefore,  was  not  noticed  by  the  court  nor  Is  any 
reasoning  of  the  counsel  In  support  of  their  position 
reported.    See  note  78. 
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might  be  doing  him  iajustice,  to  represent 
it  as  his  deliberate  or  even  positive  opin- 
ion,) that  since  this  statute,  **  the  rule  would 
be  the  same  where  the  [devise  or]  bequest 
was  made  to  the  [devisees  or]  legatees  as 
joint-tenants,  as  where  it  was  made  to  them 
as  tenants  in  common."  But  his  reasons 
are  not  given  (24)  And  a  careful  consider- 
ation will  (perhaps)  bring  us  to  the  opposite 
conclusion. 

It  is  manifest,  that  the  statute  has  no 
direct  operation  but  where  an  interest  has 
become  vested,  in  ''those  [of  the  joint- 
tenants]  who  die  first. "  (25)  In  diametri- 
cal  opposition    to    what    happens  in  every 

case  of  lapse,  (26)  it  gives  the  parts 
368      of  those  *80  dying   as  their  property, 

to  their   heirs  or  devisees  if  real,  to 


(24)  Beyond  what  may  be  ffatbered  from  the  brief 
expression,—*' as  survivorship  has  been  abolished.*' 

(25)  3  Rand.  189,  Thornton  v.  Thornton.  Until  the 
death  of  the  testator  his  nominated  devisees  or 
le^ratees  cannot  with  any  propriety  of  speech,  be 
called  either  Joint-tenants  or  tenants  in  common; 
since,  during-  his  life,  the  property  is  not  theirs,  in 
any  sense  whatever.  Of  this  the  foUowinar  proof  and 
illustration  is  remarkable,  from  the  sinfirular  com- 
bination of  the  circumstances.  A.  made  B.  her  uni- 
versal legatee,  giving  him  all  she  might  possess  on 
the  day  of  her  death,  and  died  in  the  lifetime  of  B. 
The  latter  having  previously  made  a  similar  will  in 
favor  of  A.,  died  afterwards  without  revoking  It. 
And  it  was  held,  that  the  property  bequeathed  by 

B.  to  A.  vested,  under  the  Maryland  act  of  1810.  ch.  84, 
in  her  personal  representatives;  and  that  her  dis- 
position of  her  whole  estate  In  favour  of  B.  did  not 
carry  the  estate  bequeathed  to  her  by  B..  since  as 
to  it  she  had  had  a  mere  expectancy  of  benefit,  to 
be  derived  from' his  will,  and  not  such  an  interest 
as  to  render  it  the  subject  of  any  testamentary  gift 
she  could  make.    7  Gill  and  J.  882.  Glenn  v.  Belt 

(^6)  According  to  all  the  cases,  amounting  now:to 
a  very  great  number,  by  the  common  law,  [which, 
as  to  the  particulars  here  stated,  is  not  altered  in 
any  manner  contrary  to  what  is  here  stated,  by  V. 

C.  1849,  ch.  122,  sect.  14,]  the  subject  of  every  lapsed 
devise  or  bequest,  to  the  extent  of  the  lapse,  passes 
as  the  property,  not  of  the  devisee  or  legatee,  but  of 
the  testator,  and  (according  to  its  kind  and  the 
particular  provisions  of  his  will)  to  the  heirs  or 
next  of  kin.  or  other  devisees  or  legatees,  of  the 
latter.  And  where  it  goes,  by  his  will,  to  the  per- 
sons who  answer  the  description  of  heirs,  next  of 
kin,  personal,  or  legal  representatives,  or  the  like  * 
of  the  pre-deceased  devisee  or  legatee,  they  take 
not  in  those  \:haracters  respectively,  nor  by  deriva- 
tion from  the  person,  towards  whom  their  bearing 
such  relation  is  what  brings  them  within  the  de- 
scription, and  so  entitles  them,— but  as  purchasers 
immediately  from  the  testator.— 3  Bro.  C.  C  224, 
Bridge  v.  Abbott;  1  Myl.  &  K.  470,  Palin  v.  Hills:  2 
Beav.  67,  Cotton  v.  Otton;  2  Yeates  578,  Ware's  les- 
see V.  Fisher;  1  Gratt  302,  Dickenson  v.  Hoomes.— 
In  commenting  on  the  recent  English  statute,  cited 
in  note  15,  Mr.  Jarman  expresses  the  opinion  that, 
in  cases  within  its  operation,  the  subject  of  the 
devise,  or  bequest  is,  to  all  Intents  and  purposes, 
constituted  the  disposable  property  of  the  devisee 
or  legatee,  whose  death  makes  the  contingency  that 
is  provided  for;  and  that,  as  such,  it  must  follow 
the  disposition  of  his  will,  so  far  as  that  is  capable 
of  disposing,  and  does  dispose  of  after-acquired 
property.  I  Jarm.  Wills,  314.  And  this  exposition, 
—which  is  advocated  by  another  learned  writer, 
(Sugd.  Wills,  111-113.)  though  controverted  with 
much  earnestness  by  a  third,  (Worth  Wills,  4th  edit. 
4.T9-466,)— has  been  since  established  by  a  decision  in 
point.  8  Hare  167,  Johnson  v.  Johnson.  But,  upon 
the  same  point  precisely,  the  Pennsylvania  statute 
mj?ar*  materia  has  received  the  contrary  construc- 
tion. 2  Whart  46,  Newbold  v.  Prichett.— See  also  7 
Gill  &  J.  362,  Glenn  v.  Belt,  stated  In  the  last  pre- 
ceding note.  And  the  Virginia  statute,  in  Its  pres- 
ent form,  [prior  to  code  of  1849.]  clearly  requires 
the  same  interpretation;  although,  as  it  was  first 
enacted,  it  did,  with  equal  clearness  treat  the  sub- 
ject of  the  gift  as  the  property  of  the  pre-deceased 
devisee  or  legatee,  not  only  in  regard  to  its  devolu- 
tion, but  also  in  regard  to  its  liability  for  his  debts. 


their  executors  or  administrators  if  per- 
sonal, and  to  either  (according  to  its  kind) 
subject  to  every  liability  that  would  ha  ve 
attached,  had  the  deceased  themselves 
369  been  the  sole  owners.  *Nor,  except 
where  it  so  disposes  of  them,  does  it 
in  terms  withhold  those  parts  from  the 
survivors,  or  declare  that  they  shall  be,  to 
any  intent  or  purpose,  considered  as  if  the 
deceased  had  been,  not  joint-tenants,  but 
tenants  in  common.  And  therefore,  (28) 
the  effect  ascribed  to  it,  by  the  learned 
writer  just  now  quoted,  must  be  produced 
(if  at  all)  indirectly,  and  as  a  consequence 
of  its  having  abolished,  in  whole  or  in  part, 
what .  before  was  the  foundation  of  the 
doctrine  it  is  supposed  to  have  subverted. 

What  then  was  that  foundation?  It  has 
been  suggested,  (29)  that  it  was  the  jus  ac- 
crescendi ;      (30)     which,     until    the    stat- 


Even  under  the  existing  law,  [as  It  stands  In  R.  C. 
1819.  ch.  104.  sect.  5,]  the  opinion  has  been  expressed 
by  a  writer  of  great  respectability.  (1  Tuck.  Gomm. 
edit  1836.  B.2,  p.  208.  n.)  that  it  is  liable  for  tbem: 
but  that  appears  to  be  a  mistake.  Whoever  will 
compare  the  original  and  amended  forms  of  the  act, 
will  probably  think  the  comparison  sufilcient  to 
prove  this ;  but.  if  more  be  required,  all  doubt  upon 
the  point  must  be  moved  by  the  following  extract, 
replete  with  sound  argument  from  the  opinion  de- 
livered by  Sergeant  J.  in  Newbold  v.  Prichett,'  2 
Whart.  49.  "If  a  benefit  was  contemplated  to  the 
devisee  or  legatee  himself,  for  to  his  creditors.] 
there  Is  no  reason  why  It  should  not  be  conferred 
on  him  [or  them]  whether  he  had  issue  or  not  It  Is 
plain,  that  it  was  for  the  issue  only,  the  law  was 
passed.— They  are  to  take  with  like  effect  as  If  the 
devisee  or  legatee  had  survived  the  testator:  but  it 
is  only  they,  who  are  to  take.  And  where  there  are 
no  issue,  [that  outlive  the  testator.]  a  lapse  occurs 
as  before."  As  was  said  by  the  Supreme  Judicial 
Court  of  Massachusetts,  respecting  a  slmiliar  stat- 
ute of  that  State,  the  issue  in  such  cases  "are  j^ur- 
chasers,  and  take  by  a  sort  of  statute  devise,"  or 
bequest  TO  thbu.  7  Mass.  Rep.  87,  Fisher  v.  Hill. 
See  also  8  Munf.  50,  Patton  v.  Williams.  The  exact 
truth  seems  to  be,  that  in  all  cases  comlnir  within, 
the  acts  now  in  force  [prior  to  1st  July,  I860.]  both 
in  Pennsylvania  and  in  Virginia,  there  Is—desplte 
the  contrary  language  misemployed  by  the  respec- 
tive legislatures,  and  necessarily.  In  order  to  effect- 
uate their  design,— a  lapse;  nay,  more— the  acts 
themselves  have  introduced  a  lapse,  in  case  of  joint 
devises  or  bequests,  (see  note  16,)  where  but  for 
them,  if  the  doctrine  maintained  in  the  text  be 
sound,  there  would  have  been  none:— but  then  the 
lapse  does  not  "occur  as  before*'*  that  is  to  say,  the 
consequences  are  not  now  the  same  as  formerly, 
nor  In  those  cases  the  same  as  in  others.  On  the 
contrary,  the  acts  have  made  them  to  be  almost 
but  (as  I  have  pointed  out  in  note  19)  notaltog^etber. 
the  same  as  if  the  testator  had  erased  the  name  of 
the  pre-deceased  devisee  or  legatee,  wherever  it 
occurred  in  his  will,  and  in  lieu  thereof  inserted 
some  appropriate  designation  of  his  issue. 

(27)  The  statute  says,  "  tenants  In  common."  But 
the  effect  is  the  same,  as  might  be  proved  in  detail 
by  an  accurate  induction  of  particulars:  it  seems, 
however,  sufficient  to  refer  to  the  paragraph  of  the 
text  corresponding  to  notes  78-84. 

(28)  From  the  premises  perhaps  we  miffht,  -with- 
out any  serious  risk  of  error,  deduce  the  conclusion 
that  wherever  an  interest  has  not  become  vested  In 
the  joint- ten  ants,  during  their  lives,  the  statute  has 
not  been  productive  of  any  change  whatever.  But 
the  more  limited  Inference  in  the  text  seems  suf- 
ficient for  the  occasion;  audit  has  the  advantag-e 
of  being  indubitable. 

(29)  See  note  22.  From  the  turn  of  his  ex:pression 
this  appears  to  have  been  Judge  Lomax's  opinion. 

(30)  "  Note,  it  was  said  by  Chief  Justice  Holt,  and 
not  denlKd  by  the  rest  of  the  court,  that  if  a  devi.se 
be  to  A.  and  B.  and  their  heirs,  and  A.  dies  before  the 
testator,  the  other  shall  have  the  whole  by  ^urwiror- 
ship.''  1  Show.  91,  Eddlestone  v.  Speake;  Cas.  temp 
Holt222,  S.  C.  See  note  125  po«^.  In  what  sense  the 
Chief  Justice  used  this  expression  may  be  collected 
from  what  he  said  on  another  occasion,   **  There 
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was  a  case  In  my  Lord  Brldgman's  time  of  Davis 
and — .  It  was  a  devise  to  two  persons  and  their 
heirs,  and  one  of  them  dies  durlncr  the  life  of  the 
tesUtor;  and  the  question  was,  whether  the  sur- 
vivor should  take  the  whole  or  not:  and  It  was  held 
be  shoQld :  which  shew$  plainly,  it  was  a  trill  and  a  dit- 
vontionfrom  the  timt  of  mating  U.  * '  Fitzg.  281 ,  Bunker 
r.  Cooke;  (which  notwithstanding  the  creneral  HI 
repute  of  the  book.  Is  affirmed  by  Sir  Thomas  Par- 
ker, in  a  letter  to  Lord  Hardwlcke,  published  In  1 
West's  Hardw.  600,  to  be  an  authentic  report,  fur- 
nished by  Mr.  D'Anvers;)  11  Mod.  129;  Qllb.  Dev.  18K, 
S.C  in  totidem  verbis.  And  that  It  was  his  deliberate 
opinion  appears  from  the  fact,  that  this  exposition 
of  the  doctrine,  on  which  the  case  he  quotes  was 
founded,  was  used  by  him  as  an  argument  in  sup- 
port of  the  Judgment  he  was  then  delivering.— But 
it  may  be  observed,  1.  that  the  argument  was  cumu- 
lative and  unnecessary,  since  the  only  point  there 
determined  was,  that  the  testator  had  not  power  to 
devise  after-acquired  real  estate.  See  Ram.  on  Leer. 
Jndffm.  ch.  &  S.  It  proves  too  much,  since,  if  it  were 
tme  in  the  extent  evidently  contemplated,  a  lapse 
by  reason  of  death  after  the  date  of  the  will  could 
not  In  any  case,  occur. —3.  It  is  wholly  different 
from,  if  not  also  contradictory  to.  Lord  Chief  Jus- 
tice Brldffman*s  own  exposition  of  the  grounds  of 
his  decision,  as  appears  both  from  the  Imperfect  re- 
port in  Carter  8-d,  Davies  V.  Kempe;  and  from  the 
excellent  report  by  Brldcrman  himself,  since  pub- 
lished from  his  MSS.  Orl.  Brldsrm.  884-390.  Davy  v. 
Kempe.— 4.  It  conflicts  with  the  unanimous  opinion 
of  the  twelve  Judgres,  in  the  case  of  Ashbumham  v. 
Bradshaw,  (Includlnsr  Denton,  J.  who  did  not  hear 
counsel  for  all  the  parties,  and  for  that  reason  only 
did  not  sign  the  certificate  publicly  sent  to  Lord 
Hardwlcke.)  as  appears  by  a  written  communica- 
tion from  one  of  them,  published  from  Lord  Hard- 
wicke's  papers,  1  West's  Hardw.  607-508— Their 
doctrine  was,  "  that  a  will  was  [is]  a  revocable  dis- 
position in  praesetUU  to  take  effect  infutttro,  and  that 
there  are  two  times  a  will  has  respect  to,  the  time 
of  maklncr.  and  the  time  of  its  taking  effect  by  the 
death  of  the  testator.  The  time  of  makinsr  the  will 
concerns  the  capacity  of  the  giver,  [which  was  the 
only  point  to  be  considered  in  Bunker  v.  Cooke;] 
the  time  of  its  takinfir  effect,  by  the  death  of  the  tes- 
tator, concerns  the  capacity  of  the  taker  ;*•  which  is 
the  only  thing-  to  be  considered  in  every  question  of 
lapse.— 5.  And  lastly,  it  is  opposed  to  the  decision  of 
Lord  Hardwlcke,  In  the  case  of  Buffar  v.  Bradford, 
2  Atk.  280;  where  the  testator  srave  a  certain  part  of 
bis  personal  estate  to  his  niece  B.  and  the  children 
bom  of  her  body.— there  belncr  none  at  the  date  of 
the  wllL  Afterwards  she  had  a  son.  and  then  died 
before  the  testator.  And  Lord  Hardwlcke  said  the 
son.  "  being^  born  In  the  lifetime  of  the  testator, 
would  have  taken  with  his  mother  as  Joint-tenants, 
if  she  had  lived:  as  she  is  dead,  he  shall  take  the 
whole  6v  way  o/r«iuri>M/^;"  •-though,  it  is  observ- 
able, he  and  his  mother  were  not  co-existent  either 
at  the  date  of  the  will,  or  at  the  death  of  the  testa- 
tor, and  (what  makes  the  opposition  to  the  opinion 
of  Holt  more  pointed,)  the  legatee,  who  took  all,  was 
that  one  of  the  (so-called)  Joint- ten  ants,  who  was 
not  in  being  when  the  will  was  made.  It  is  true, 
that  in  such  a  case  the  result  would  now  be  (prob- 
ably) the  same  even  if  the  gift  had  been  to  them  as 
tenants  In  common:  but  that  would  be  by  force  of 
the  doctrine  concerning  gifts  to  classes,  which  had 
not  been  established  in  the  time  of  Lord  Hardwlcke, 
and  was  not  settled  even  so  late  as  the  times  of  Lord 
Thnrlow  and  Lord  Lousrhborousrh:  (see  note  11:) 
and  moreover  the  actual  ground  of  the  decision,  as 
furnished  to  us  by  the  report,  proves  what  the  opin- 
ion of  Lord  Hardwlcke  was  on  the  point  we  are  now 
considering.  See  further  concerning-  his  opinion 
Ambl.  180,  Humphrey  v.  Tayleur;  1  Dick.  161.  S.  C. 
and  more  and  stronger  objections  to  the  opinion  of 
Holt,  in  the  text  Yet  WlUes,  C.  J.  appears  to  have 
agreed  with  him.  WlUes  295,  Doe  v.  Underdown; 
Andr.  8d  edit.  Append,  ix,  S.  C  Lord  Kiuff.  how- 
ever, was  on  the  other  side.     Sel.  Cas.  ch.  temp. 


*Tbe  meaninsT  of  this  expression,  which  is  al- 
together different  from  the  ordinary  technical  sense 
of  the  term  remainder,  may  be  gathered  from  a  sim- 
ilar expression,  in  the  following  extract  from  Dr.' 
Strahan's  translation  of  Domat's  CHvU  Law.  p.  2.  b.  8. 
tiL  1.  sect.  9,  art.  11,  vol.  2,  p.  96.  edit.  Lond.  1722.  "If 
a  tesutor  bequeaths  one  and  the  same  thing-  to  two 
or  more  legatees,  without  any  mention  of  portions, 
as  if  he  gives  and  bequeaths  a  house  to  such  a  one 
and  snch  a  one,— if  one  of  them  cannot,  or  will  not, 
receive  his  portion.  It  remains  to  those  who  have 
taken,  or  shall  take,  theirs." 


370  tate  'abolished  it,  (31)   veas  the    most 
remarkable    incident   of   a   joint-ten - 

371  ancy,  'peculiar  to  it,  and  considered 
therefore  its  distinguishing  charac- 
teristic. (32)  But  the  suggestion,  though 
plausible,  appears  to  be  mistaken.  Even 
in  the  cases  which  have  been  mentioned,  of 
the  death  of  a  devisee  or  legatee  between 
the  making  of  the  will  and  the  period  of 
vesting, — inasmuch  as  he  never  had  an 
actual  interest,  and  never  was  in  fact  a 
joint-tenant, — it  is  obvious  that  the  jus  ac- 
crescendi  (33)  could  not  operate  directly; 
and  that  it  did  not  indirectly  is,  if  not  ob- 
vious, at  least  susceptible  of  convincing 
proof.  For  it  was  not  only  where  some  of 
the  devisees  or  legatees  died  after  the  date 
of  the  will,  that  the  others,  by  the  common 
law,  took  the  whole,  in  case  the  gift  was  to 
them  as  joint-tenants;  but  the  same  thing 
occurred  also  where  some  of  them  were  dead 
before  the  will  was  made;  (34)  and  not  only 
where  some  of  the  persons  nominated  failed 
to  take  in  consequence  of  death,  but  also 
where  such  failure  happened  either  from 
their   having    never  existed   at  any    time; 

(35)  or  from  their  incapacity,  though  living, 

(36)  or   refusal    (37)    to   take ;  or  from  the 


King,  19,  Barker  v.  Giles;  11  Mod.  894,  S.  C— Mr.  Jar- 
man  espouses  both  opinions;  for  after  explaining* 
the  doctrine  agreeably  to  the  sentiments  of  Bridg- 
man,  Kiuf  and  Hardwlcke,  he  puts  It.  In  a  sub- 
sequent part  of  his  work,  on  the  other  ground. 
Compare  l  Jarm.  Wills,  29A;  and  2  Jarm.  Wills.  107. 
The  true  explanation  of  the  discrepancy  seems  to 
be,  that  the  former  of  these  passages  was  written 
for  the  work  Just  now  quoted,  while  the  latter  was 
merely  transferred  from  another  work  published 
several  years  before.  2  Jarm.  Pow.  Dev.  373-874.  If 
he  thought  that  the  question  was  of  no  practical 
importance  in  England,  he  seems  to  have  been  mis- 
taken, for  reasons  that  will  appear  In  the  sequel; 
but  certainly  here,  where  the  jus  aecreseendi  has 
been  abolished,  It  Is  a  point  of  srreat  consequence. 

(81)  See  the  paragraph  of  the  text  corresponding 
to  note  85. 

(82)  Co.  Litt.  181  a:  2  Blackst  Comm.  183;  2  Woodd. 
Lect.  125:  2  Prest.  Abstr.  87.  The  passages  here 
quoted  relate  to  the  Incidents  of  estates,  which  be- 
longs to  them  ex  institutions  legis.  Ex  prc'Visione  horn- 
inis,  by  means  of  cross-remainders,  certain  modi- 
fications of  uses  and  trusts,  and  executory  devises 
and  bequests,  survivorship  may  be  made  Incident  to 
a  tenancy  in  common.  1  Thom.  Co.  Litt.  774.  note  I: 
1  Saund.  Rep.  185,  note  A;  2  Jarm.  Wills,  457-488.  And 
this  explains  the  first  part  of  a.dictum  of  Bay  ley,  J.  In 
Doe  V.  Abey,  I  Maule  &  S.  435;  the  last  part  of  which 
gives  an  Intimation  of  the  ground  pretty  fully  dis- 
cussed in  the  sequel  here:  "A  tenancy  in  common 
with  benefit  of  survivorship  Is  a  case  which  may 
exist,  without  being  a  joint-tenancy;  because  sur- 
vlvorsblp  Is  not  the  only  characteristic  of  a  joint- 
tenancy." 

(83)  See  the  paragraph  of  the  text  correspondinir 
to  note  86. 

(34)  Bac.  Abr.  tit.  Legacies  &  Devisees,  L.  4,  vol.  6, 
p.  115,  edit  Lond.  1832;  vol.  6.  p.  159,  edit.  Philad.  1844. 

(36)  Orl.  Brldfirm.  387,  388,  Davy  v.  Kempe:  Carter 
5,  S.  C. 

(86)  2  Ves.  sen.  645,  Alexander  v.  Alexander. 

(37)  Godb.  77,  Bonefant  v.  Greenfield:  1  Leon.  60; 
Cro.  Eliza.  80  S.  C.  (compared  with  11  East  288, 
Denne  v.  Judge;)  3  East  410,  Hawkins  v.  Kemp;  2 
Swan  St.  366.  Nicholson  V.  Woodsworth;  5  Madd.  435, 
Adams  V.  Taunton;  8  Bam.  Aid.  81,  Townson  v.  Tick- 
ell:  2  Bingh.  N.  C.  70,  Beffbie  v.  Crook;  2 Scott  126.  S. 
C;  8  Paige  420,  in  re  Stevenson;  5  Paige  46.  King  v. 
Donnelly;  560.  in  re  Van  Schoonhoven;  5  Serg.  & 
R.  583,  Jones  v.  Maffet  How  such  a  refusal  is  to  be 
made  with  effect.  Is  quite  another  question;  as  to 
which,  besides  the  references  above  and  In  note 
46,  see  Fltzh.  Abr.  tit.  Joyntenauncye,  pi.  9:  Bell. 
Ric.  2  fol.  215.  pi.  6,  S.  C.  Bro.  Abr.  tit.  Agreement  & 
Disagreement,  pi.  8;  tit  Joyntenauncle,  pi.  57;  tit 
Waiver  des  choses  pi.  41;  (in  all  which  places  what 
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will's  being  inoperative  as  to  them, 
whether  for  deficient  *certainty  of 
description,  (38)  or  in  consequence  of 
a  partial  revocation,  effected  either  by 
codicil,  (39)  or  by  obliteration.  *(40) 
Nor  was  the  doctrine  confined  to  wills 
testaments.— With  an  analogy  that  is 
perfect,  it  extended  also  to  conveyances 
inter  vivos,  and  in  them  prevailed  equally 
whether  the  failure  of  the  estate  to  vest  in 
some  of  the  nominated  feoffees,  grantees, 
or  donees  was  caused  by  their  incapacity  to 
take,  as  being  either  dead,  (41)  whether  be- 
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is  said  on  this  point  rests  on  the  authority  of  Brooke 
alone,  for  there  is  nothing  to  warrant  it  in  the  Y.  B. 
8,  Hen.  4, 13, 19,  which  he  cites  (erroneously  in  re- 
firard  to  both  folios,)  nor  in  the  dictum  of  Hankiord, 
J.  in  the  Y.  B.  8  Hen.  4,  12.  a  Duke  of  York  v.  Luitrel, 
to  which  it  is  certain  that  one,  and  prohably  that 
the  other  of  bis  references  was  intended  to  be 
made;)  Y.  B.  7  Edw.  4,  7,  b.  pi.  Ifi,  Anon.:  15  Edw.  4, 
4.  b.  Uxenfleld  v.  Knivett:  Gouldsb.  84,  Ck)l thirst  v. 
Delves:  134  Bulleyn  v.  Bulleyn:  Moore  361.  S.  C;  254, 
Butler  V.  Baker:  3  Rep.  25,  a;  1  And.  848:  Poph.  87: 
3  Leon,  871,  S.  C:  2  Keb.  794,  Cheek  v.  Lisle:  Cas. 
temp.  Pinch  268.  Hussey  v.  Markham:  4  Viner  485, 
Doyley  v.  Att  Gen. ;  6  Bam.  &  Or.  112,  Doe  y.  Smyth: 
9  Dowl.  &  R.  186,  S.  C.  1  Russ.  &  M.  281,  Dove  v.  Ever- 
ard:  1  Myl.  &  K.  195,  Stacey  v.  Elph:  2  Moll.  268, 
Blnffham  v.  Clanmorris:  5  Wend.  224.  Judson  v. 
Gibbons:  1  Rob.  Va.  Rep.  94.  Bryan  v.  Hyre:  4 
Yeates  577.  Milne  v.  Cumminars. 

(38)  Ambl.  176.  Dowsetv.  Sweet:  1  Ves.  Jun.  414,  S. 
C.  cited.  In  this  case  Lord  Hardwlcke  is  reported 
to  have  said:  *'  It  Is  a  joint  devise:  and  in  such  case, 
by  whatever  cause  it  happens  one  of  the  joint  tenants 
cannot  uke,  the  other  shall  have  the  whole. 

(39)  Ambl.  136,  Humphrey  v.  Tayleur:  1  Dick.  161: 
Bac.  Abr.  tit.  Wills  &  Testaments,  G.  L :  vol.  6,  p. 
531,  4th  edit  tit.  Wills  and  Testaments.  H.  1:  vol  8, 
p.  500,  edit.  Lond.  1882:  vol.  10,  p.  556,  edit  Philad. 
1846:  S.  C.  2  Ves.  sen.  646,  S.  C.  cited.— It  may  be 
objected,  that  this  case  and  those  cited  in  the  next 
succeeding  note  are  not  to  the  purpose,  because, 
under  the  circumstances,  the  wills  ought  to  have 
been  read  as  if  the  names  removed  had  never  been 
inserted,  and  so  the  effect  would  not  have  been 
different  if  the  wills  had  created  a  tenancy  in  com- 
mon. But  such  an  objection  admits  of  a  two-fold 
answer.— 1.  Whatever  maybe  the  case  in  Engrland 
since  the  stat  7  Wm.  4,  &  1  Vict  ch.  26.  (see  1  Ctollyer 
416.  Harris  v.  Davis:)  in  point  of  fact  the  law  was 
not  so,  at  the  respective  dates  of  the  decisions  quoted. 
In  Creswell  v.  Cheslyn,  2  Eden  123:  Ambl.  136, 
Blunfs  note  1:  3  Bro.  P.  C.  2d  edit  246:  the  testator 
g-ave  the  residue  of  his  personal  estate  to  three  out 
of  his  five  children,  **  share  and  share  alike,  as  ten- 
ants in  common  and  not  as  joint-tenants:"  and  by 
a  codicil  revoked  on^  of  them  from  being  a  resid- 
uary legatee,  and  gave  her  instead  a  pecuniary  leg- 
acy: she  afterwards  died  In  the  lifetime  of  the 
testator:  and  it  was  held  by  Lord  Northington, 
whose  decree  was  affirmed  In  the  House  of  Lords, 
that  the  third  of  the  residuum  originally  be- 
queathed to  her  did  not  belong  to  the  other  two 
residuary  legatees,  but  should  go  to  all  the  four 
surviving  children  of  the  testator  equally,  accord- 
ing to  the  statute  of  distributions.  Which  decision, 
though  disapproved  by  Sergeant  Hill,  (2  Eden  126, 
n.)  has  been  since  approved  by  Sir  Edward  Sug- 
den,  when  Chancellor  of  Ireland.  In  Shaw  v.  McMa- 
hon.  4  Dr.  &  War.  431,  438:  and  by  Vice  ChanceUor 
Knight  Bruce.  In  Harris  v.  Davis,  1  Collyer  416:  and 
followed  by  Judge  Story  In  a  case  precisely  similar. 
3  Mason  486,  Brownell  v.  De  Woolf .  See  also  1  Dana 
480,  Floyd  V.  Barker.  And  a  Uke  decision  was  made 
by  Sir  Thomas  Plumer,  where  the  testator  drew 
his  pen  through  the  name  of  one  of  his  residuary 
legatees,  and  by  a  codicil  declared  that  he  had 
rased  her  name  out  of  his  will  with  his  own  hand.  1 
Swanst.  {»66,  Skrymsher  v.  Northcote:  1  Wlls  C.  C. 
248,  S.  C  —2.  Whatever  In  point  of  fact  the  law  of 
that  time  may  have  been.  It  was  not  upon  any  such 
ground,  that  the  decisions  were  placed  by  those 
who  made  them.  See  particularly  the  reported 
reasons  of  Lord  Hardwlcke,  in  Humphrey  v.  Tay- 
leur. 

(40)  3  Bos.  &  P.  16,  Larkins  v.  Larklns:  4  East  419, 
Short  V.  Smith.  _ 

(41)  Whether  civilly,  (Y.  B.  3  Hen.  6.  23.  Herle  v. 


fore  the  inception,  (42)  or  between  it  and 
the  completion,  (43)  of  the  conveyance,  or 
unborn,  (44)  or  otherwise  incapable ;  (45) 
or    by    their    refuaal    to    accept;     (46)    of 


Noble:  14  Hen.  8,  29,  pi.  7.  Anon.:  Bro.  Abr.  tit  Non- 
abllltle,  pL  2:  tit  Faites,  pL  87;  Perk,  sect  204:  Spec. 
Law  Cases,  148,  edit  1641 :  Shepp.  Touchst  71,  Prest 
edit)  or  naturally,  6  Monr.  15,  Overton  v.  Lacy; 
Watk.  Ck>nv.  92-98.  Prest  edit— See  In  Virginia,  act 
of  24  Feb.  1820,  Sess.  Acts,  ch.  28.  sect  2;  Supp.  R.  C. 
1819,  ch.  97.  sect  2:  [V.  C.  1849.  ch.  144,  sect  12. J 

(42)  As  in  the  cases  cited  in  note  41. 

(43)  "  If  a  warrant  of  attorney  be  made  to  make 
livery  of  seisin  unto  two  men,  and  one  of  them  die 
before  the  livery  of  seisin  made,  and  the  attorney 
make  livery  of  seisin  according  to  the  deed  unto  the 
other  feoffee  who  Is  living*  it  is  good  unto  him  for  all 
the  land.  And  so  it  is.  If  one  of  the  feoffees  be  pro- 
fessed frier  before  the  livery  of  seisin  made:  cau9a 
pateU  &c"  Perk,  sect  192.  (In  the  edit  DubL  17«a. 
the  reference  in  the  margin  is  22  Ass.  pi.  20:  and  in 
the  edition  quoted  18  Vln.  187,  pi.  8,  it  is  22  Ass.  9; 
neither  of  which  Is  correct:  Some  endeavors  have 
been  made  fruitlessly  to  discover  the  authority 
meant)  S.  P.  Perk,  sect  204:  Moore  281,  Battey  v. 
Trevlllion;  (}o.  Litt  62,  b,  Hargrave's  note  6:  Shepp. 
Touchst  212.  So,  If  a  reversion  were  granted  to 
two,  while  attornment  was  necessary,  and  attorn- 
ment were  made  to  one  after  the  death  of  the  other, 
the  whole  would  belong  to  the  survivor.  2  Rep.  87, 
b— 68  a,  Tooker's  case:  Orl.  Bridgm.  886-887,  387-388, 
Davy  V.  Kemp:  Carter  5,  S.  C.  Co.  Litt  310.  a:  Shepp. 
Touchst  269-260,  264,  Prest  edit— In  the  former  of 
these  cases  the  feoffment  (Perk,  sect  182;  Ca  Litt. 
52.  b:  Shepp.  Touchst  212:)  and  in  the  latter  the 
grant  (Orl.  Bridgm.  387.  Davy  v.  Kemp:  Carter  6, 
S.  C.  Co.  Litt  809,  a,  b;  814.  b;  Shepp.  Touchst  960;) 
would  have  been  wholly  void  If  all  the  feoffees  in 
the  one,  had  died  before  livery,  and  all  the  gran- 
tees. In  the  other  before  attornment 

(44)  Y.  B.  17  Edw.  3.  29,  Prior  of  St  Augustine  de 
Orlmesby'scase:  18  Edw.  3,  50,  pi.  21,  Anon,  itemble 
S.  C.)  Cro.  Ellz.  121,  Stevens  V.  Lawton:  1  Leon.  138: 
Owen40,  S.  C.  (^.  Litt  9,  a>  Hargrave^s  note  8;  2 
Ired.  277,  Newsom  v.  Thompson. 

(46)  Whether  absolutely,  (l  Rep.  100,  b— 101.  a.  Shel- 
ley's case;  Orl.  Bridgm.  388,  Davy  v.  Kemp:  894-885, 
Shelton  v.  Bide:  Shepp.  Touchst  71,  88,  285,  Prest. 
edit)  or  relatively:  as  if  a  man  makes  a  feoffment 
to  a  stranger  and  to  his  own  wife,  and  makes  livery 
to  the  stranger  in  the  name  of  both,  it  will  be 
good  to  the  stranger,  and  void  as  to  the  wife:'* 
(Critica  Juris  Ingeniosa,  188,  edit  1661;  Bract  lib.  8 
cap.  5,  sect  6,  fol.  18,  a.  edit  1560:  Fleta,  lib.  8,  cap.  4, 
sect  6,  pag.  180,  edit  1685:)  and  the  stranger  will 
take  the  whole.  Perk,  sect  208:  Shepp.  Touchst. 
220.— In  this  case,  If  the  feoffment  (supposed  to  be 
made  by  deed,— see  note  48:)  had  been  made  to 
the  stranger,  and  another  who  was  capable  of 
taking  from  the  feoff er,  the  livery  to  one  would 
have  constituted  them  both  jolntrtenants.  In  the 
absence  of  any  disagreement  or  disclaimer  on  the 
part  of  the  feoffment  to  whom  livery  was  not  made 
in  his  own  person.  2  Roll.  Abr.  8,  (letter  Q.)  pi.  4; 
(letter  R)  pi.  9:  9.  (letter  T.)  pi.  2.  4:  91,  (letter  L.) 
pi.  5:  Bac.  Abr.  tit  Feoffment,  B.  I.  And  on  the 
other  hand,  if  the  feoffment  had  been  made  In 
terms  which  were  appropriate  to  create  a  ten- 
ancy in  common,  he,  to  whom  livery  was  made, 
would  not  have  taken,  in  consequence  of  his  co- 
feoffee's  incapacity,  more  than  the  share  which 
would  have  been  his  had  his  co  feoffee  been  a 
person  capable  of  taking,  l  P.  Wms.  18,  Fisher  v. 
Wlgg:  1  Ld.  Raym.  628:  1  Salk.  391;  12  Mod.  801; 
Oomyns  92,  S.  C.  3  Prest  Abstr.  84.  See  also  Litt. 
sect.  299:  Shepp.  Touchst  71,  82,  Prest  edit 

(46)  Fltzh.  Abr.  tit  Dlsclayme,  pi.  23;  Y.  B.  88  Hen. 
6,  53,  Duke  of  Warwick  v.  Bishop  of  St  Davids:  4 
Leon.  207,  pi.  382.  Anon.  1  Ventr.  130.  Smitb  v. 
Wheeler:  2  Keb.  774.  S.  C.  2  Freem.  13.  pi.  11,  b.  Anon. ; 
4  Ves.  97,  Crewe  v.  Dicken:  Shepp.  Touchst  70.  285. 
Prest.  edit  2  Prest  Abstr.  225-228;  3  Prest  Abstr. 
104-107.  Secue  where  the  terms  of  the  deed  create  a 
tenancy  in  common.  Ibid.— In  Treadwell  v.  Bnlk* 
ley,  4  Day  395.  a  deed  was  made  by  a  debtor  to  six 
of  his  creditors,  of  whom  one  refused  to  take  any 
benefit  of  it:  and  the  question  was  whether  tbe 
whole  vested  In  the  other  five,  or  that  one  sixth 
part  remalnded  in  the  grantor.  The  report  does 
not  state  distinctly  the  terms  of  the  deed,  but  from 
what  appears  of  it;  and  from  the  reported  arsru- 
ments  of  counsel  It  may  be  inferred  that  in  Ensrland 
it  would  have  created  a  joint- tenancy.  Yet  the 
court  decided,  that  the  effect  was  the  same,  as  it 
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by  an  *origiaal  defect  of  the  instru- 
ment,   as   either  containing  of  them 

•375  *no  suflBcient  description,  (47)  or  be- 
ing not  adapted  to  work  a  transfer  to 

them,    while    jet    it    would    accomplish    a 


woald  have  been  In  Ensrland  If  tbe  deed  bad  created 
a  tenancy  in  common:  In  otber  words,  tbat  one 
slxtb  part  of  the  estate  remained  in  tbe  srrantor. 
It  does  not  appear  tbat  any  statute  of  Connecticut 
was  applicable  to  tbe  case,  and  tbe  contrary  would 
seem  to  have  been  tbe  fact.  See  3  Griff.  Daw 
Reff.  75;  1  Swift's  Syst  271-278.  But  (as  will  be  seen 
by  adverting  to  some  observations  on  tbe  law  of 
Curtsey,  published  in  tbe  Pennsylvania  Law  Jour- 
nal. Tol.  5,  pp.  483H80,)  tbe  courts  in  Connecticut 
bare,  without  assistance  from  tbe  legislature,  mod- 
elled the  law  of  real  property  there  very  much  at 
their  own  discretion,  with  little  regard  to  the  com- 
mon law  of  the  mother  country.  As  to  this  partic- 
ular subject  of  joint  estates,  Judflre  Swift  remarks, 
(1  Swift's  Syst.  272:)  "In  England  on  the  death  of 
either  of  the  joint-tenants,  his  riffht  remains  and 
«oes  to  the  surviving'  tenants.  But  in  this  state  we 
Jiare  never  adopted  this  odious  and  unjust  doctrine  of 
survivorship."  And  from  1  Root  48,  Phelps  v.  Jep- 
soQ.  it  appears  that  tbe  right  of  survivour  has  been 
exploded  there.  Indeed  it  could  never  exist,  unless 
by  positive  enactment,  where  tbe  effect  of  a  joint 
conveyance  was  such  as  that  of  the  deed  in  Tread- 
well  y.  Bulkley  was  said  to  be  by  Reeve.  J.  with 
whom  the  other  Judges  concurred.  According  to 
him.  If  such  a  deed  be  made  "  to  two  persons,  they 
uke  each  one  half:  if  to  three,  they  take  each  one 
third;  and  the  dissent  of  one  cannot  increase  tbe 
proportions  of  the  others.  Tbe  legal  operation  of 
SQch  deed  is,  to  give  each  one  third,  and  no  more;  so 
much  so,  as  if  it  had  been  detailed  at  length  in  the 
deed."  The  case  is  in  conflict  with  all  the  author- 
ities cited  at  the  beginning  of  this  note,  and  with 
those  (strictly  analogous)  cited  in  note  87:  of  which 
not  one  was  there  brought  to  the  notice  of  the 
court:  and  it  is  at  war  also  with  the  case  of  Trask  v. 
Donoghue,  1  Aik.  870,  not  before  cited:  I  mean  tbat 
It  is  so,  upon  the  ground  of  adjudication  actually 
taken  by  Uie  court.  Perhaps  upon  another  ground, 
presented  in  tbe  reported  argument  of  the  counsel 
for  the  successful  party*  tbe  same  result  in  the 
particular  case  might  have  been  attained.  It  seems, 
therefore,  to  be  not  an  authority,  on  this  point,  in 
Vlrginia.--Yet  it  agrees  with  the  civil  law.  accord- 
ing to  the  common  opinion.    See  note  98. 

(47)  "  If  an  estate  in  possession  be  made  to  one 
and  the  right  heirs  of  J.  S.  [who  was  then  alive,]  the 
heir  of  J.  S.  after  his  death  shall  have  nothing 
[thereby,]  but  he,  that  is  in  esse  to  take  at  the  time, 
shall  have  all."  1  Bol.  Rep.  825,  Herbert  v.  Bi union, 
jj#r  Coke.  C.  J.  Yet,  in  such  case,  the  person 
who  proves  in  event  to  be  the  heir  of  J.  S.  may 
be  living  at  the  time  of  the  conveyance,  and  every 
way  capable  of  taking,  if  be  were  only  described  so 
as  to  be  ascertainable. —Whoever  shall  verify  tbe 
above  reference  will  find  Sir  Edward  Coke  saying, 
in  the  same  connexion,  "  if  there  be  a  lease  for  life, 
remainder  to  the  right  heirs  of  J.  S.  and  J.  D.,  if 
J.  S.  die  before  J.  D.,  yet  bis  heir,  shall  have  but  a 
moiety:"  (according  to  the  book:  but  as  it  is  stated 
14  Vin.  183.  pi.  9,  **  Lease  for  life  to  A.  remainder  to 
the  right  heirs  of  J.  S.  and  J.  D.,  if  J.  S.  dies,  and 
then  A.  dies,  living  J.  D.,  yet  the  heir  of  J.  S.  shall 
lake  but  a  moiety;")  of  which  no  explanation  is 
there  given:  and  at  first  it  may  seem  to  be  opposed 
to  the  doctrine  stated  in  the  text.  But  a  satis- 
factory solution  is  furnished  by  what  he  tells  us 
elsewhere.  '*  If  lands  be  demised  fer  life,  tbe  re- 
mainder to  the  right  heirs  of  J.  S.  and  J.  N. :  J.  S. 
hath  issue  and  dieth,  and  after  J.  N.  bath  issue  and 
dieth:  the  issues  are  not  joint-tenants,  because  tbe 
one  moiety  vested  at  one  time,  and  the  other  moiety 
vested  at  another  time."  Co.  Litt.  188,  a.  S.  P.  5 
Rep.  8,  a.  Windham's  case;  18  Rep.  66-67,  Sammes's 
case;  2  Roll.  Abr.  89,  (letter  G.)  pi.  1:  91,  (letter  L.) 
PL  1:2  Blackst  Comm.  181:  Watk.  Convey.  87-88, 
PresLedit  1  Lom.  Dig.  475-476.  See  1  Ld.  Raym.  811, 
Sussex  V.  Temple:  Comb.  467,  S.  C:  2  Bro.  C.  C.  238, 
Stratton  V.  Best;  4  Sim.  129,  Woodgate  v.  Unwin :  2 
Jann.  Wills.  159, 161.  If.  however,  a  gift  be  made  to 
one  for  life,  remainder  to  the  right  heirs  of  two 
others,  who  are  both  at  the  time  of  making  the  gift 
dead.  "  there  the  remainder  is  in  jointure,  and  sur- 
vivour [by  the  common  law]  will  hold  place."  Bro. 
Abr.  tit  joint- tenants,  jointour,  and  survivour  and 
Joynt  Actes.  pi.  12.  See  Y.  B.  S8  Edw.  8.  26,  a,  b, 
Anon,  Butler's  Feame,  311-812. 


transfer  to  the  rest ;  (48)  or  by  a  subsequent 
partial  exercise  of  a  power  of  revocation. 
(49)  In  all  these  cases  it  is  apparent  that, 
both  in  the  actual  circumstances,  and  also 
in  any  that  could  hare  arisen  consistently 
with  the  terms  of  the  will,  when  it  became 

operative,  or  of  the  deed  in  its  state 
376      of   final   efScacy,  and  with  the  *facts 

ezistinfi^  when  it  was  made,  the  jus 
accrescendi  (50)  was  totally  foreign  and 
inapplicable;  and  yet  the  result  was  the 
same  as  in  the  class  of  cases  mentioned  in 
the  beginning.  The  fair  inference  is,  that 
in  those  cases  also  it  was  no  way  instru- 
mental in  producing  the  result.  And  so  the 
true  foundation  of  the  doctrine  which  per- 
vades them  all,  and  which  is  (simply), — 
that  the  entire  estate,  if  joint,  shall  vest  in 
so  many  (whether  all  or  a  less  number)  of 
those  effectually  nominated,  as  at  the  proper 
time,  are  in  being,  sufficiently  ascertained, 
and  neither  incapable  nor  refusing  to  take 
it, — seems  to  be  now  laid  bare;  and  to  be, 
(51)  that  it  must  needs  be  so,  where  there 
is  not  an  overruling  direction  to  the  con- 
trary, (52)  from  the  very  nature  of  a  joint 
estate,  which  is  such  that  each  joint-tenant 
takes,  conjointly  with  the  rest  the  entire 
estate, — separately  nothing.     (53) 


(48)  "If  one  joint-tenant  enfeoffs  his  companion 
and  a  stranger,  the  stranger  takes  all  "  Critlca  Ju- 
ris Ingenolsa,  184,  edit.  1661:  Co.  Litt  886,  n.~"If  a 
man  intendeth  to  make  a  feoffment  by  parol  to  A. 
and  B.,  and  he  and  B.  come  upon  the  land,  A.  being 
absent,  and  make  livery  to  B.  in  the  name  of  both 
B.  and  A.  and  to  their  heirs,  this  shall  enure  only  to 
B.;"  (Co.  Litt  889:  a.:  49,  b:  Shepp.  Touchst  211, 
Prest.  edit)  and  shall  vest  the  whole  estate  of  the 
land  in  him.  Y.  B.  10  Edw.  4.  1  Case's  case:  Bac. 
Abr.  tit  Feoffment,  B.  3.— "If  a  covenant  be  made 
to  stand  seised  to  the  use  of  a  person  related  to  the 
covenantor  by  blood  or  marriage  and  of  a  stranger, 
the  whole  will  vest  in  the  relation,"  (2  Sand  Us.  & 
Tr.  82,  4th  edit)  and  nothing  in  a  stranger,  2  Roll. 
Abr.  788,  pi.  4,  Smith  v.  Busbie:  Cro.  Car.  629:  W.  Jon. 
418,  S.  C.~an  instance  of  this  kind  might  arise  under 
a  will,  attested  by  one  of  several  joint  devisees  or 
legatees.    4  Gratt  108.  Croft  v.  Croft 

(49)  AmbL  188,  Humphrey  v.  Tayleur. 

(50)  See  the  paragraph  of  the  text  corresponding 
to  note  85. 

(51)  This  is  what  judges  of  the  greatest  eminence 
have,  at  the  moment  of  their  acting  upon  tbe  doc- 
trine, assigned  as  the  ground  of  it:  and,  whatever 
speculations  may  have  been  indulged  concerning  it 
under  other  circumstances,  in  no  case  wherein  it 
was  the  actual  basis  of  the  decision  has  it  been  put 
on  any  other.  In  the  leading  case  of  Davy  v.  Kemp, 
Orl.  Bridgm.  884;  Carter  2:  Sir  Orlando  Bridgman 
said:  "John  [the  devisee  who  alone  survived  the 
testator]  is  by  the  will  to  take,— and,  being  a  joint- 
tenant,  he  is  a  taker  of  the  whole,  though  not  solely. 
—The  testator  devised  the  whole  to  both,  and  not  a 
moiety  to  each."— In  Humphrey  v.  Tayleur,  Ambl. 
186:  1  Dick,  161:  Lord  Hardwicke  explained  the  doc- 
trine in  the  same  manner.  And  (what  is  remark- 
able) both  he  and  Bridgman,  in  the  cases  before 
them  respectively,  adverted  to  the  jus  accrescendi  for 
the  purpose,  not  of  building  any  thing  upon  It,  but 
if  shewing  that  it  did  not  furnish  an  unanswerable 
objection.—/  close  my  citations  on  this  head  with  men- 
tioning that  one  of  the  greatest  real  property  law- 
yers of  the  present  age  has  stated  his  opinion  to  the 
same  effect;  (Shepp.  Touchst  71,  Prest  edit)  and 
with  a  reference  to  Roper  on  Leg.  121,  1st  edit 
where  a  like  exposition  will  be  found. 

(52)  See  the  latter  part  of  note  26,  and  note  77. 
(68)  No  subject  in  our  law  has  been  involved  by 

the  writers  upon  it,  collectively  considered,  in  more 
confusion  and  perplexity,  than  the  doctrine  of 
joint- tenancy.  The  task  of  extricating  it  requires 
so  large  a  space,  that  I  am  compelled  to  make  it  the 
subject  of  a  suppletory  note,  which  will  be  found  at 
I  the  end  of  the  text 


307 


WYTHE 


Virginia  Rsforts,  Annotatbd. 


877-378 


It  Is  true,  that  from  the  nature  of  a  joint 
estate,  by  the  common  law,  these  further 
consequences  ilow :  that  (although  it  is  in 
the  power  of  any  one  of  the  joint-tenants, 
at  his  pleasure,  to  destroy  the  joint  estate 
as  to  himself,  and  as  to  a  portion  of  the 
thing  which  is,  till  such  destruction, 
377  the  subject  of  it;  (54)  »yet)— 1.  as 
long  as  the  joint  estate  endures,  each 
joint-tenant  holds,  in  the  same  manner  as 
at  first  he  took,  conjointly  with  the  rest  the 
entire  estate,  separately  nothing ;  (55)— and 

2,  when  some  out  of  many  joint-tenants 
die,  each  of  the  survivors  continues  to  hold, 
in  like  manner,  conjointly  with  the  rest  the 
entire  estate,  separately  nothing;  (56)— and 

3,  when  the  joint-tenancy  is  at  length 
terminated  by  the  deaths  of  all  but  one,  the 
last  survivor  keeps  the  entire  estate,— of 
which  he  is  then  become  sole  tenant,  (57)— 
and  no  person  but  himself  has  any  interest 
in  it  whatever.     (58)     And  it    is   also   true 


(M) 

106. 
(661 
(56 
<W 
(58; 

Hams 


2  BlacksL  Oomm.  IM-IM;   Wms.  Real  Prop. 


2  Blackst.  Comm.  183-183. 

LItt.  sect.  280. 

1  Prest  Est.  187. 2d  edit 

Litt.  sect  280:  8 Blackst  Comm.  183— Mr.  Wll- 

J  (on  Real  Prop.    100-101.)  says:    "The  lands 

Intended  to  be  sriven  to  joint-tenants  In  fee  simple 
are  limited  to  them  and  their  heirs,  althong-h  the 
heirs  of  one  of  them  only  will  succeed  to  the  inherit- 
ance, provided  the  Joint-tenancy  be  allowed  to  con- 
tinue; thus,  if  lands  be  srlven  to  A.,  B..  and  C,  and 
their  heirs;  A..  B..  and  C.  will  together  be  regarded 
as  one  person,  and,  when  they  are  all  dead,  but  not 
before,  the   lands  will  descend  to  the  heirs  of  the 
artificial  person  (so  to  speak)  named  in  the  srlft 
The  survivor  of  the  three,  who  together  compose 
the  tenant  will,  after  the  decease  of  his  compan- 
ions, become  intltled  to  the  whole  lands.— While 
they  all  lived,  each  had  the  whole;  when  any  die, 
the    survivors  or  survivor  can  have  no  more  [qu. 
less?]    The  heir  of  the  survivor  is.  therefore,  the 
person  who  alone  will  be  entitled  to  inherit  to  the 
entire  exclusion  of  the  heirs  of  those  who  may  have 
previously  died."    And  so  the  law  was  settled  in  the 
time  of  Littleton,  and  Iour  before.    But  very  many 
passasres  in  Bracton  and  Fleta  prove,  what  I  have 
not  seen  noticed  in  any  writer  of  a  later  date,  that 
when  they  wrote  respectively,  that  is,  in  the  reifns 
of  Henry  the  Third  and  Edward  the  First—at  least 
before  the    statute    of    Quia    Emptores    Terrarum, 
(Westm.  8, 18  Edw.  1.  c.  1:)— the  law  was  different— 
Those  passages  cannot  be  understood,  but  upon  the 
supposition,  which  Is  almost  expressly  declared  in 
some  of  them,— that  in  such  a  case  as  Mr.  Williams 
DUts.  although  the  jus  accreacendi  would  carry  the 
whole  to  the  last  surviving  jolnt^tenant  for  his  life, 
yet  after  his  death  the  whole  estate  would  belongr  to 
the  heirs  of  all.  if  there  were  heirs  of  all  then  liv- 
ing, or  to  the  heirs  of  two,  if  heirs  of  only  two  were 
then  in  beingr,  and  that  among  them  asrain  the  jus 
accreseendi  would  operate  in  such  a  manner  as  that 
the  land  would  revert  to  the  donor  upon  the  total 
failure  of  all  the  heirs  of  all  the  Joint-tenants,  and 
not  before.    Indeed  there  are  several  passagres  in 
Bracton,  which  would  seem  to  indicate  that  in  his 
time   the    law  conceminsr   Joint-tenants   was  yet 
nearer  to  what  is  now  the  law  in   Virsrlnia;  for 
they  stronsrly  import  that  if  the  Joint- tenant  who 
died   first  left  heirs,  they  were  entitled  to  come 
at  once  Into  his  place,  and  that  the  jus  accreseendi 
took  effect   as  to  his  part,  only  when  his  heirs 
failed.    But  probably  the  law  was  not  then  clearly 
settled  upon    this  point  for  he  does  not  appear 
to  be  consistent  respectinsr  it;  and  as  those  pas- 
sasres  are  either  omitted  or  modified  by  Pleta,  we 
may  fairly  presume  that  in  the  time  of  the  latter 
the  law  was  taken  to  be  otherwise.    See  Bract 
lib.  2,  cap.  5,  sect  6,  fol.  18.  a,  edit    1560;   Pleta, 
lib.  8,  cap.  4.  sect  2,  pafir.  17»,  edit.  1886;  Bract  lib.  2, 
cap.  5.  sect  6,  fol.  13,  a;  lib.  4,  tract  8,  cap.  9,  sect  8, 
fol.  288,  b;  Fleta,  lib.  8,  cap.  4,  sect  8,  5,  pasr.  IW.  180; 
Bract  lib.  2.  cap.  11,  sect  1,  fol.  28,  a;  Bract  lib.  2, 
cap.  11,  sect  2,  fol.  180:  Pleta,  lib.  8,  cap.  4,  sect  7. 
paff.  28,  a;  and  28,  b.    To  the  passages  in  the  two  last 


that  the  statute  takes  away  totally  the  last 
of  these  consequences,    and  modifies 
378      *the  second  in  so  far   as  the   jus  ac- 
creseendi is  involved  in  it.     (59) 
But   it  does   no  more.   (60)    It  does    not 
annihilate    the  legal   entity  called  a  joint 
estate,  so  as  to   prevent   any   such    estate 
from  vesting ;  (61)  nor  does  it  destroy    the 
joint  estate  forthwith   after   it  has  vested. 
(62)    On  the  contrary,  it  permits  the  estate 
to   subsist     as     joint,     (63)    with    all    its 


cited  pares  I  find  nothing  corresponding  in  Fleta. 
Since  this  note  was  written  a  remarkable  confirma- 
tion of  the  construction  therein  put  on  the  passages 
cited  from  Bracton  and  Fleta  has  been  discovered 
in  Craisr's  Jm  Feudale,  lib.  2.  die?.  8,  sect  10,  20;  lib. 
2.  dieff.  5,  sect  14;  Ub.  2,  die?.  6,  sect  7;  pp.  108,  109. 
221,  225,  226,  edit  tert.  1782. 

(SO)  Where  one  out  of  three  or  more  joint-tenants 
dies,  as  in  the  case  of  Rose's  adm'x  v.  Burgess,  10 
Leiffh  186,  there  is  no  reason  to  suppose  that  the 
statute  has  abolished  the  Joint-tenancy  amon^r  the 
survivors;  on  the  contrary  they  remain  joint-ten- 
ants inter  sese,  and  become  tenants  in  common  with 
the  heirs,  devisees,  executors,  or  administrators* 
as  the  case  may  be,  of  their  deceased  companion  in 
the  manner  described  by  Littleton,  sect  204.  See  1 
Tuck.  Comm,  edit  1886.  B.  8.  p.  173,  1  Lom.  Diir.  481. 
One  consequence  of  which,  that  is  important  may 
be  gathered  from  Litt  sect  812. 

(60)  All  the  provisions  in  detail,  about  the  devolu- 
tion of  the  properly,  and  its  liability  for  debts,  Ac 
miirht  have  been  omitted,  and  still  the  result  would 
have  been  the  same,  from  the  mere  abolution  of 
the  jus  accreseendi.  See  4  Kent's  CX>mm.  87,  note  d. 
6th  edit  4  Ired.  Eq.  Rep.  276-277,  Weir  v.  Humphreys. 
—Suppose  a  husband  Joint-tenant  should  alienate, 
and  then  die;  whether  or  no  would  his  wife  be  en- 
titled to  dower?  See  16  Peters  21;  Mayburry  v. 
Brien. 

(61)  The  importance  of  this  position  to  the  point 
mainly  discussed,  may  be  estimated  by  considerinr 
the  case  of  Sawyer  v.  Trueblood's  ex'rs,  l  Murph. 
lOa  There  a  testator,  livinsr  in  North  Carolina,  be- 
queathed to  his  five  daughters,  by  name,  "  all  the 
remaining-  part  of  his  moveable  estate,  to  them  and 
their  disposal.*'  Three  of  these  daughters  died  in 
his  lifetime:  the  other  two  claimed  the  whole  resi- 
duum. The  question,  whether  they  were  so  en- 
titled, or  that  a  part  of  the  residue  had  elapsed,  was 
referred  to  the  Supreme  Court  of  that  State.  And 
their  decision  upon  It  was  pronounced,  as  follows: 
**  There  being  no  words  of  severance  in  the  devise 
to  the  daughters,  it  would  at  common  law  have 
been  a  joint-tenancy;  but  by  the  act  of  1784,  It  is 
converted  into  a  tenancy  in  common.  Eacb  of  the 
daughters,  then,  had  a  fifth  of  the  residue  be- 
queathed to  her  in  common,  and  the  shares  of 
those  who  died  in  the  lifetime  of  the  testator  must 
be  considered  as  so  much  of  the  testator's  property 
undisposed  of  by  will.  As  to  those  the  bequestn 
have  become  void  and  cannot  be  claimed  by  the 
survivors."— Undoubtedly  this  is  a  direct  authority 
for  the  opinion  of  Judge  Lomax  which  is  com  batted 
in  the  text  if  the  statute  of  North  Carolina  be  sim- 
ilar to  that  we  are  considering.  See  note  22.  But 
it  is  an  authority  which  seems  to  have  been  ever 
since  overlooked  in  that  State,  if  not  positively  dis- 
approved as  misinterpreting  the  statute  In  this 
point  Hence  no  allusion  Is  made  to  it  by  Rnffln.  c. 
J.  in  the  case  cited  in  the  note  just  now  mentioned : 
nor  by  Daniel,  J.  in  delivering  the  opinion  of  the 
court  in  Nelson  V.  Moore.  (1  Ired.  Eq.  Rep.  81:)  but 
each  of  them  takes  pains  to  shew  that  the  terms 
of  the  will  per  se  created  a  tenancy  in  common:  nor 
can  I  find  it  noticed  in  any  other  case;  while  la  the 
very  recent  one  of  Weir  v.  Humphries,  4  Ired.  Eq. 
Rep.  277,  Ruffln,  C.  J.  in  delivering  the  opinion  of  tbe 
court  savs  expressly:  *'The  act  does  not  aboUsb 
joint-tenancy,  nor  turn  it  into  a  tenancy  in  com- 
mon."—See  also  the  next  succeeding  note. 

(62)  This  position  is  important  for  the  reason 
mentioned  in  the  last  preceding  note:  But  if  both 
it  and  the  position  preceding  it  were  mistaken,  still 
the  conclusion  of  the  text  upon  the  main  point 
might  be  maintained.    See  note  102. 

(68)  2  Rob.  Va.  Rep.  278:  Robinett  v.  Preston *a 
heirs;  8  Gratt  212-218,  Lowe  v.  Miller;  1  Tnck. 
Ck)mm.  edit  1886,  b.  2.  p.  178;  1  Lom.  Dig.  481.  See 
note  61. 
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379      former   incidents,    during    the  *joint 
lives  of  all  its  owners:  and  if,  in  that 
time,    partition    be   made,    or  a  severance 
effected  without  partition,    (64)    it   is  qui- 
escent as  a  dead  letter.     It  begins  to  operate 
at  all,    only  when  one  of  the  joint-tenants 
has    died    before    partition    or    severance. 
And  on  the  happening  of  that   event,    and 
from    thenceforth    it   directs  that  the  part 
(65)  of  the  deceased   shall  be  considered  as 
if  he   had   been    a  tenant  in  common,    not 
from    the   beginning,    but  only   when  the 
event  to  which  it  refers  happened.     Where 
it  applies,  and  to  the   extent  of  its  applica- 
tion, it  operates  in   articulo  mortis  a  statu- 
tory severance;  (66)  and  that  is  all.     It  does 
not  extirpate  the   quality   of  a  joint  estate ; 
which  made  it  produce  among  other  fruits 
the  jus  accrescendi,    but   only  destroys   in 
the  moments  of  production,   or    blights    by 
anticipation  in  the  bloom,    that   particular 
fruit.     (67)     In  this  manner  it  modifies  the 
tiature  of  a  joint-tenancy   by    the   common 
law,  so  far  as  to  take  away  one  of  the  inci- 
dents which    that    law    annexed   to  it,  but 
leaves  it  in  all  other   respects   as    it   was. 
And  whatever  fate  might  have   befallen  an 
attempt  of  individuals,  prior  to    its    enact- 
ment, so  to  modify  the  law  of   estates,    in 
any   particular   instance,    by   deed  or  will, 
(68)  there  can  be  neither   doubt   about    the 
power  of  the  legislature   to    make   such    a 
modification  for  every  case,  (69)  nor  insur- 
mountable  difficulty   about  comprehending 
the  notion   of   a   joint   estate   deprived   of 
this  particular  incident.     The  idea  was  not 
even  new ;  for,  although   the   right   of  sur- 
vivorship is  said  (70)  to  be  the  natural  and 
regular  consequence   of  the  union  and  en- 
tirety of    interest   between    the  owners   of 
such   an    estate,   yet  even  the  common  law 
admitted,    from   the   custom  of  merchants, 
in    a    large    class  of    cases,  (71)    a    mod- 

(«)  This  may  happen  without  an  alienation  by  any 
of  the  Joint- tenants;  and  In  such  a  case  they  are 
converted  Into  tenants  In  common.  2  And.  232, 
Morgan's  case:  Cro.  Ellz.  (47a)  748,  S.  C.  cited:  (470.) 
481,  Chllds  V.  Wescot:  2  Rep.  flO.  b.  S.  C.  Cor.  Ellz.  743, 
PorUey  v.  Portley,  cited;  CJo.  Lltt.  182,  a.  b;  Com. 
Dig.  tit  EsUtes,  K.  5;  Bac  Abr.  tit  Joint-Tenants,  I. 
«:  2  Blackst  Comm.  186;  8  Prest  Convey,  474-484;  2 
Crabb  on  Real  Prop.  S  2812.        ^  ^       . 

(«)  This  expression,  taken  from  the  statute,  is 
not  quite  accurate,  though  very  common  In  oar 
books;  but  Its  meaning  (as  here  employed)  Is  ob- 
vious. No  sound  argument  can  be  drawn  from  It  to 
Impugn  the  position  maintained  In  the  suppletory 
note.iK)«t  .        ^      „      ^       w 

(«)  11  Serg.  &  B.  198-198,  Bambaugh  v.  Bambaugh. 
(«7)  See  note  eo.  and  the  paragraph  of  the  text 
corresponding  to  note  86.  «    ^    ^ 

(«8)  Sec  Y.  B.  8  Ass.  pi.  88,  Anon. ;  1  Rep.  84.  b,  Cor- 
bet's case;  3  Green's  Chanc.  Rep.  16,  Mullany  v. 
Mallany;  and  notes  88  and  T7.  •  ^     ., 

(fl»)  The  decision  In  Bambaugh  v.  Bambaugh.  11 
Serg.  &  R.  191,  does  not  precisely  Indicate  the  Im- 
aginary difficulty  here  scouted. 

<T0)  2Black8t  Comm.  188-184;  8  Rand.  182,  Thorn- 
ton V.  Thornton.  See  1  Tuck.  Comm.  edit  1886,  B.  2. 
pp.  172-178,  and  also  the  passages  of  Bracton  and 
Hete  cited  In  note  68.— Judge  Story  (on  partner- 
ship, sect  80,  note  6)  quotes  Blackstone  as  saying 
that  It  Is  "the  natural  and  fM<;M«ary  consequence;" 
bnt  in  that  he  Is  not  quite  accurate. 

(71)  Noy  56,  Anon.;  2  Brownl.  99,  Anon.  Ck).  Lltt 
Iffi,  a;  Bac.  Abr.  tit  Joint-Tenants.  C;  CJollyer  on 
Partn.  Ist  edit  64-66:  Peak,  edit  S  128, 124.  In  these 
and  many  other  books  merchantr-partners  are  rep- 
resented as  joint-tenante  of  their  stock,  without 
rarvlTorship;  which,  no  doubt  was  long,  If  It  is  not 


380  ification    either   just  *thc  same  ^jt^» 
or  exactly  analogous  to,    that,  which, 

by  force  of  the  statute  where  it  prevails,  is 
now  universal.  .  .   ^  ^  4.^ 

In  short,  since  the  statute  joint-tenants 
seem  to  have  an  estate  that  is  to  all  pur- 
noses  joint,  both  in  its  inception ;  and  also 
iiTits  continuance,  until  a  destruction  or 
severance  thereof  takes  place,— which  lat- 
ter, where  an  interest  has  become  vested, 
is  effectuated  by  the  statute  at  (if  the  joint 
estate  was  not  terminated  before)  the  mo- 
ment any  of  them  dies,  to  the  extent  of  his 
part;  (72)  and  thenceforth  that  part  is  to 
be  regarded  as  it  would  have  been  (tl;$"g** 
the  statute  never  had  been  exacted),  if  t*ie 
joint  estate  had  been  to  the  same  extent 
dissevered  by  any  of  the  means  which  there- 
fore existed.  And,— if  this  be  the  sum  of 
its  efficacy,— the  consequence  seems  to  De, 
that  in  regard  to  the  lapsing  of  devises  and 
legacies,  and  also  in  regard  to  the  vesting 
of  estates  created  or  transferred  by  convey- 
ances inter  vivos,  it  has  been  productive  of 
no  change  whatever.  ^ 

381  *It  may  be  objected,  that  the  inten- 


now,    the    common    opinion,— agreeably    }o    Vie 
phrase.  ''Jut  accretcendi  inter  mercatores  pro  ^en«/tcio 
cS^eii  locum  nonhabet-    And  that  serves  my  pur- 
pose  equally,  whether  such  opinion  was  or  was  not 
Correct;  since  It  proves  that  the  «oM«  of  a  jolnt- 
tenancy    divested    of  the  Jut  accretcendi  was  not 
new.    Some  malnUln  that  In  such  cases  the  part- 
ners are  not  jolut-tenanU,  (00?^,?*?- ,^*L^2^lS: 
K.  2;)  but  tenants  In  common.   8Blackst  Comm.  sw. 
1  Tuck.  Comm.  edit  1886,  B.  2.  p.  818.  ^One  learned 
writer  has  said,  that  "where  It  is  understood  Uiat 
the  Jut  accretcendi  never  holds  between  Partoers.  it 
seems  altogether  Immaterial   whether   they    are 
named  Jolnt-tenanto  or  tenants  ^^^omm^ofi^ 
annni  nrooertv "     Wats.    Partn.  65-66.    Willie    an- 
Xr  Ws^tS  "^ihat^S  are  neither  Mnt-tenante 
nor  tenants,  In  common,  but  different  from  both, 
though  more  resembling  the  former  than  tbe  lat- 
ter.   Stor.  Partn.  S  8»-91.-f  rom  what  appears  In  the 
Y.  B.  88  Edw.  8.  7.  a.   Executors  of  Henry  de  L-—  y. 
j^_^,  especially  at  the  end   of  the   case,  there  U 
reason  to  believe  that  at  that  time  they  were  joint- 
tenants,  wltb  survivorship  as  In    other   cases  of 
Joint-tenancy;   and  tbat  the  custom  of  merchants 
was  at  a  later  period  allowed  to  work  a  change  In 
the  law.    [Since  this  note  was  written,  ^  has  been 
contended.  In  Buckley  v.  Barber,  15  Jur.  63;  0  Engl. 
L.  &  E.  Rep.  606,  that  at  lata  the  jut  accretcendi  still 
operates  In  favour  of  the  surviving    Partners  or 
partner  In  all  cases;  and  that  the  representatives 
of  the  deceased  partner  have  no  remedy  f or  nis 
?hare  but  In  a  court  of  equity:  ?«t  upon  mature 
deliberation  the  contrary  thereof  was  determined 
In  regard  to  cAatt«J«  in  pottettiMi.  against  the  opin- 
ion  expressed  In  a  note  In   the  »{?  ,If f ^^fj^^f .V 
tlon  of  Abbott  on  Shipping,  (P.  1.  ch.  8.  S  1' note  a,) 
which    appears    to   have  been    written  by  Lord 
Tenterden:  [Abb.   shlpp.  7th  Loud,  edit  97.   nqte 
by  Shee;]  though  the  fact  was  doubted,  or  rather 
denledTby  Judle  Story.    Abb.  Shlpp.  4th  am.  edit 
68.  n.  Stor.  Partn.  $  417,  p.^  586,  note  1;  ^H- Partn. 
2d  am.  edit  666.  note  2;  8d  am.  edit  976,  note  1.) 
It  was  admitted,  however,  that  the  law  was  a^ 
contended.  In  regard  to  chotet  in  action,  [2  Stepn. 
Comm.  77:1  notwlthsUndlng  some  authorlUes  to  tbe 
contrary  [2  Lev.  188.  Hall  v.  Huffam;   8  Keb.  787, 
Ws!c.^  2Lev^.Hall  et  aZ.  v.  Huffam:  1 /reem. 
668  S.  C. :  2  Lutw.  1498,  Smyth  et  al.  y.  Mllward ;  Nels. 
Lutw.  480,  S.  C-See  V.  C.  1849.  ch.  llfl^  sect  19:)  and 
In  regard  to  real  etUUe.    As  to  which  see  1  Mount 
Partn.    188;  Wats.   Partn.  72:  Coll.  Partn.  2d  am. 
edit  69  et  tea.  8d  am.  edit  116  etteq.  Stor.  Partn.  I  92, 
98;  Blss.   Partn.  47  et  teq.  2  Rand.  183,  Beloney  y. 
Hutcheson:  10  Leigh  406.  Pierce's  admlr.  v.  Trigg  a 
heirs;    12  Leigh   272H278.   WheaUey's   heirs  y.  Cal- 
houm;   1  Brock.   466,    Anderson  v.    Thomklns:    I 
Amer.   Lead.   Cas.  2d  edit   439.   S.   C]    1  Amerlc. 
Lead.  Cas.  2d  edit  492-507,  Coles  v.  Coles,  (15  Johns. 
Rep.  159,  S.  C.)  Dyer  v.  Clark,  [6  Mete  662,  S.  C]  and 
the  note  to  them. 
(72)  See  note  Q& 
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tion  of  the  parties  in  a  convejauce, 
and  more  especially  of  the  testator  in  a 
will,  is  the  polar  star,  (73)  by  which  we 
must  be  guided  in  determining  what  rights 
are  thereby  conferred  and  upon  whom;  and 
that,  with  an  actual  or  imputed  knowledge 
of  existing  law,  (74)  they  must  be  supposed, 
in  conveying,  devising,  or  bequeathing  a 
joint  estate,  since  the  statute,  to  have  in- 
tended that  all  the  persons  nominated  should 
take  such  an  estate  as,  although  joint  in  its 
inception,  must  eventually  become  several, 
whereby  each  of  the  takers  and  their  re- 
spective representatives  would,  in  the  end, 
have  his  proportion  of  the  entire  subject 
and  no  more ;  and  therefore  that,  if  some  of 
them  should  fail  to  take,  the  rest  should 
have  an  estate  (of  the  same  character)  in 
only  so  much  of  the  subject  as  would  be 
tantamount  to  the  aggregate  of  those  por- 
tions thereof,  which  would  have  belonged 
eventually  to  them  if  the  others  also  had 
taken.  But,  in  answer  to  such  an  objection, 
it  seems  suflScient  to  say.  that  if  an  argu- 
ment is  to  be  drawn  from  the  parties'  or 
testators'  knowledge  of  the  law,  that  knowl- 
edge must  be  supposed  complete ;  and  then 
the  fair  inference  will  be,  that,  in  such  a 
case,  both  the  former  and  the  latter  inquest, 
should, — as  according  to  its  nature  it  reg- 
ularly would, — vest  in  some  only  of  the  per- 
sons nominated,  if  the  rest  either  could  not 
(from  any  cause)  or  would  not  take  it.  In 
deed  it  seems  no  strain  to  say,  that,  subject 
to  the  modification  which  has  been  men- 
tioned before,  (75)— from  the  nature  of  a 
joint  estate,  as  existing  now  as  well  as 
formerly,— every  gift,  though  to  individuals 
noininatum,  must,  if  joint,  be  regarded  as 
a  gift  to  a  class.  And  in  most  cases  such 
a  determination  would  probably  best  accord 
with  the  real  intention,  (76)  not  only  for 
the  reasons  which  have  been  stated,  but 
also  because,  if  the  intention  were  different, 
it  would  be  so  easy  "to  effectuate   it,    either 

by    a  provision    adapted  specially    to 
382      the  contingency,  (77)— or,  *by  making 

the   grantees,    devisees,    or  legatees, 
tenants  in  common. 


In  case  of  such  a  devise  or  bequest,  if 
any  one  of  those  to  whom  it  is  made  fail  ta 
take  the  part  devised  or  bequeathed  to  him, 
it  lapses  in  like  manner  as  if  he  had  been 
a  sole  devisee  or  legatee,  not  only  where 
such  failure  happens  from  his  death, 
whether  succeeding  the  date  of  the  will,  as 
in  the  cases  heretofore  mentioned,  or  pre- 
ceding   it,     (78)   but    also    where    it   hap- 


(78)  1  Wash.  108,  Kennon  v.  McRoberts.  See  2  Cain. 
850,  arfir.  In  Newkerk  v.  Newkerk;  2  Rawle  82,  Sloan 
T.  Hanse.  Not  as  mncb  deference  is  paid  to  inten- 
tion in  constrain^  deeds  as  in  ezpoundinff  wills; 
(Fonbl.  Eq.  B.  2.  ch.  8.  sect  2,  note  d:  WiUes  180-188. 
Tapner  ▼.  Merlott:  8  Durnf.  &  E.  766.  Doe  v.  Morcran: 
2Lawy.  &  Maoist.  Masr.  286.  S.  C.;)  but  the  answer 
siven  in  the  text,  to  the  objection  here  pat.  makes 
the  distinction  immaterial  to  the  present  purpose. 

(74)  See  2  Meriv.  22.  Lanffham  v.  Sanford:  2  Bos. 
&  P.  494-496,  Scale  V.  Barter. 

(76)  See  note  16. 

(76)  See  note  102.  and  that  part  of  the  text  which 
corresponds  with  it. 

(77)  I  do  not  remember  to  have  met  with  a  case, 
in  which  such  a  provision  has  been  made  the  sub- 
ject of  adjudication:  and  perhaps  no  testator  ever 
flrave  to  divers  as  joint-tenants,  without  intendincr 
that  as  many  of  them  as  could  and  would  take, 
should  have  all  that  was  riven  to  them  all.  If  so, 
the  non-existence  of  an  authority  in  point  is  well 
accounted  for.  But  as  the  death  of  the  devisees 
or  legatees  before  the  appointed  period  of  vestlnir, 
or  an  incapacity  or  refusal  at  that  time  to  take, 
is  an  event  which  must  happen,  if  at  all,  within  the 
allowed  limits  of  executory  devise,  wherever  the 
devise  or  bequest  itself  is  not  void  on  account  of 


that  period  beluff  deferred  too  lonsr,  there  can  be 
no  doubt  about  the  validity  of  any  limitation  pred- 
icated on  such  a  contlnsrency,  whether  of  the  whole 
subject  or  of  any  portion  thereof.  It  has  been  held 
to  be  so.  in  the  case  of  a  sift  to  a  class  as  tenants  In 
common.  I(}ollyer820.  Cort  v.  Winder.  See  also- 
note  102. 

(78)  6  Rawle  28,  Sloane  v.  Hanse.— This  case  would 
be  at  war  with  the  authority  cited  in  note  34,  If  the 
marsrinalabstractof  it  were  correct:  for  that  is  in 
these  words:  "  Devise  to  A.  and  B.  or  to  their  heirs. 
B.  at  the  time  of  making  the  will  was  dead,  of 
which  the  testator  was  iirnorant  Held,  that  the 
devise  to  B.  had  lapsed,  and  the  testator's  heir  at 
law  was  entitled  to  recover."  But  in  the  report  at 
larare  it  appears,  that  the  testator  devised  to  A.  and 

B.  *  all  his  estate  both  real  and  personal,  to  be 
eouaUy  divided  between  them,  or  to  their  heirs:" 
which  if  both  had  taken,  would  clearly  have  made 
them  tenants  in  common:  (8  Rep.  89,  b,  RatcilfF*s 
case,  and  note  O  to  it  in  Thomas's  edition:  AmbL 
666.  Ettricke  v.  Ettricke.  and  note  1  to  it  in  Blunt's 
edition:  8Serff.  &  R.  186,  Evans  v.  Brittain:  2  Lieiffli 
642,  Prazier  v.  Frazler's  ex'rs,  mentioned  in  note  20; 
and  the  cases  cited  in  notes  1,  8,  4,  6,  and  7:)  and.  in 
the  argument  of  the  case,  this  was  asserted  on  the 
one  side,  and  distinctly  conceded  on  the  other.— In 
an  early  case,  (Anon.  80,  Hen.  8.  Bro.  Abr.  tit  Devise, 
pi.  29:  Bro.  N.  C.  29.  a,  pi.  188;)  Lord  C!hancellor 
Audley  decided  that  a  tenancy  in  common  was 
created  by  a  devise  to  two  and  their  heirs,  because 
the  intention  (as  he  conceived)  was  apparent,  that 
the  heirs  of  both  should  take:  And,  at  a  compara- 
tively recent  period,  (1  Bro.  C.  C.  Its,  Perkins  v. 
Baynton;)  Lord  Thurlow,  (without  haviufir  occasion 
to  decide,  yet)  intimated  very  plainly  his  opinion, 
that  a  pecuniary  legacy  to  more  than  one  must,  at 
least  where  there  is  not  controulluff  evidence  of  a 
different  intention,  be  deemed  to  be  riven  to  them 
as  tenants  in  common  and  not  as  joint-tenants.  But 
Lord  Audley's  decision,  though  commemorated 
with  seeming-  approbation  by  Lord  Chief  Justice 
Brooke,  was  soon  exploded.  (Dyer  25,  a,  pi.  158, 
marg-.  Cro.  Ellz.  444,  Lewen  v.  Dodd;  096,  Lewen  v. 
Cax.\  Litt  Rep.  47,  Jaques  v.  Collins:  Hetl.  29,  S.  C.) 
and  the  contrary  doctrine  has  ever  since  prevailed 
in  England,  and  where  English  authority  five  the 
rule:  (Benl.  100,  Vanghan  v.  Buwicke;  Cro.  Ellz.  481. 
Anon.  Gouldsb.  141:  Owen  66,  S.  C.  8Chanc.  Rep.  214.. 
Saunders  v.  Ballard :  Curth.  16,  S.  C.  2  Vern.  44S.  S. 

C.  incorrectly  reported;  646,  Cook  v.  (}ook:  2  Stra. 
1172,  Gates  V.  Jackson:  7  Mod.  489.  S.  C.  8  East  534. 
Doe  V.  Ironmonger:  16  Ves.  866,  Swaine  v.  Burton; 
7  Dowl.  &  R.  686;  Goodtitle  v.  Oxley:  Cam.  ft  Norw. 
291:  Campbell  v.  Heron:  1  TayL  199,  S.  C.  and  the 
cases  cited  in  note  8:)  In  some  of  the  United  States 
a  doctrine  agreeable  to  Lord  Audley*sis  established 
either  by  statute  Isee  ante  868,  note  10:]  or  by  the 
decisions  of  the  courts.  See  ante  874,  note  46.  And 
Lord  Thurlow's  opinion  which  was  opposed  to  Hev- 
eral  antecedent  decisions,  (l  Dick.  892,  Keys  v.  Luff- 
kin:  and  some  of  the  cases  cited  in  notes  9  and  86:) 
although  not  without  countenance  from  some 
printed  reports  of  a  few  early  cases.  (1  Chanc.  Cas. 
288,  Cox  V.  Quantock.  8  Chanc.  Rep.  214,  Saunders  v. 
Ballard:)  was  afterwards  discarded  by  himself.  (8 
Bro.  C.  C.  27,  JoUiffe  v.  East;)  and  has  been  since 
decisively  repudiated.  4  Bro.  C.  C.  16,  Campbell  v. 
Campbell:  8  Ves.  <J28,  Morley  v.  Bird:  632,  Stuart  v. 
Bruce:  6  Ves.  139.  Whltmore  v.  Trelawney;  7  Ves. 
586.  Jackson  V.Jackson;  9  Ves.  691,  S.  C  197,  Crooke 
V.  De  Vandes:  11  Ves.  280.  S.  C.  11  Sim.  41,  De  Witte 
V.  De  Witte:  12  Sim.  646,  Bridfire  v.  Yates:  1  Hare  46. 
Crockett  v.  Crockett:  6  Hare  326,  S.  C.  And  tbere- 
fore  it  may  now  be  safely  considered  as  settled, 
that  a  ffift,  whether  by  deed,  (Com.  Diff.  tit  Estates, 
K.  I;  Bac.  Abr.  tit.  Joint  Tenants. F:— notwithstand- 
ing what  is  said  in  5  Barr  807,  Shirlock  v.  Shirlock. 
where  since  the  right  of  survivorship  is  abolisbed 
in  Pennsylvania,  the  point  was  not  necessary  to  be 
determined:  See  1  Call  468,  Jones  r.  Jones;  5  Mass. 
Rep.  844,  Hiffbee  v.  Rice;  5  Blnn.  124—126.  Gaines  v. 
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383  pens  *from  any  other  cause.  (79)  A 
similar  failure  in  the  like  case  is  at- 
tended by  similar  consequences,  in  regard 
to  the  vesting  of  an  estate  under  a  convey- 
ance inter  vivos.  (80)  And,  from  the 
nature  of  a  tenancy  in  common,  it  must 
unavoidably  be  so.  (81)  For,  although 
tenants  in  common  before  partition  hold  an 
undivided  occupation,  and  none  of  them 
knoweth  his  part  in  several,  (82)  in  which 
respect  thev  resemble  joint-tenants,  (83) 
jet,  unlike  the  latter,  each  tenant  in  com- 
mon has,  in  his  undivided  part,  a  distinct 
and  separate  estate.  (84)  To  such  part 
his  right  is  individual  and  exclusive,  not 
social  and  conjunctive, — entire,  not  parti- 
ble; so  that,  of  two  having  equal  interests, 
each,  in  point  of  estate,  as  contradistin- 
guished from  occupation,  has  the  whole  of 
one,  and  nothing  at  all  in  the  other,  undi- 
vided moiety.  And  therefore,  when  one  of 
them  gets  the  whole  of  such  an  undivided 
part  as  the  will  or  deed  gives  him,  he  gets 
all  that  in  any  manner  it  gives  him ;  and, 
having  gotten  that,  (no  matter  what  may 
become  of  similar  shares  intended  for 
others,  nor  whether  they  live  or  die,  or  take 
or  £ail  to  take, )  he  can  be  entitled  to  no 
more. 

Hitherto  the  phrase  jus  accrescendi  has 
been  used,  from  the  commencement  of  this 
discussion,  in  a  single  sense;  being  the 
same  in  which  it  is  believed,  writers  on  the 
common  law  have  always  employed  it;  (85) 
and  in  which  alone,  certainly,  the  statute 
can  be  said  to  have  abolished  the  thing 
384  signified :  that  is  to  ^say,  it  has  been 
used  as  denoting  the  advantage,  which 
formerly  one  joint-tenant  derived  from  the 
death  of  another,  happening  subsequently 
to  the  period  when  the  estate  became  vested 
in  them  both. 

It  is  remarkable  that  in  the  civil  law, 
from  which  the  term  was  borrowed,  such 
an  advantage     did     not     exist,    (86)— and 


moreover  could  not,  on  any  grounds  similar 
to  those  on  which  it  rested  by  the  common 
law ;  for,  in  the  former,  by  whatever  means, 
or  in  whatever  terms,  an  estate  was  con- 
ferred on  more  persons  than  one,  no  sooner 
was  the  ownership  vested  in  them,  than  it 
was  severed  by  mere  operation  of  law,  (87) 
if  it  was  not  already  several  per  formam 
doni,  (88)— so  that  each  became  in  that  in- 
stant, and  continued  to  be  thenceforth, 
385  the  sole  owner  of  *hi8  undivided  part 
or  portion.  (89)  Hence,— without  an 
exception  from  the  time  of  Justinian,  and 
with  only  one  before  his  time,  of  a  singular 
nature,  and  depending  on  a  peculiar  rea- 
son,   (90)— the   jus   accrescendi  of  the  civ- 


Lessee  of  Grant:)  or  by  will,  (Com.  Dlff.  tit  Devise, 
N.8;2Jann.  Wills,  IW— 161;  2  Rop.  Lesr.  4tli  edit 
13»-1M7:)  of  eitber  real  or  personal  estate,  of  any 
kind,  or  two  or  more  persons,  whether  designated 
as  iQdivldnals,  by  tbeir  names,  or  as  a  class,  consist- 
ing of  either  a  definite  or  Indefinite  number,~or  to 
them  and  their  belrs.— or  to  them  and  their  exec- 
utors or  administrators.— simply,  and  wlthont  more 
saying— constltntes  a  Joint-tenancy. 

(79)  2  Eden  128,  Cresw  v.  Cheslyn:  Ambler  186,  note 
1.  Blunt's  edit  8  Bro.  P.  C  2d  edit  246,  S.  C.  1  Swanst 
566.  Shrymsber  y.  North  cote;  1  Wlls.  C  C.  248,  S.  C.  8 
Maaon486,  Brownell  v.  De  Woolf;  stated  In  note 
38. 

(80)  Shepp.  Touchst  70.  71,  82.  218,  237,  286,  Prest 
edit  6  Monr.  448.  Carrie  v.  Tlbbs's  heirs:  ante  notes 
46. 46.  and  47. 

(81)  That  is,  all  the  conseqnences  in  any  combina- 
tion of  circnmstances,  mnst  be  the  same  as  if  the 
person  so  failinsr  to  take  had  been  a  sole  devisee, 
legatee,  feoffee,  grantee,  or  donee,  of  that  part  in 
severalty  and  divided,  which  is  attempted  to  be 
given  him  in  common  and  nndiyided. 

(82)  "In  eommuni  absque  hoc  QuodaliQuU  sciatntum 
sijtaraU."  Westm.  2  cap.  22;  Litt  sect  282;  (3o.  Lltt 
180.  a. 

(83)  See  7  Mann.  &  0. 172,  note  c. 

(84)  Com.  Dlff.  tit.  EsUtes,  K.  8;  Bac.  Abr. 
tit  Joint-Tenants,  A.  2:  2  Blackst  Comm.  191- 
IM:  1  Prest  Est  2d  edit  189;  2  Prest  Abstr.  75, 
77:  Wms.  Real  Prop.  10&-194:  Crabb  on  Real  Prop. 
$3321:  1  Lorn.  Diff.  408. 

(86)  2  Blackst  Gomm.  184;   Co.  Lltt  181,  a:  Cnnn. 
Law  Diet  &  Bouv.  Law  Diet.  v.  Jns  accrescendi. 
(86)  1  Brown's  Civ.  Law,  811-212,  and  note  2.    See 


also  Swinb.  Wills.  P.  8,  sect  6,  $  1,  notes  a  and  b,  p. 
280.  edit  1808.-In  legatory  matters  within  their  Ju- 
risdiction, the  engrlish  ecclesiastical  courts  followed 
the  civil  law;  that  is  to  say,  they  disallowed  they «« 
accretcendi  where  a  joint  legatee  died  ^^^.,rf 
period  of  vesting.  See  2  Lev.  209.  Bastard  v.  Stuke- 
ley  8  Keb.  440,  468,  490,  618,  676.  686,  766,  828;  1  Freem. 
286.  289:  T.  Jones  180,  S.  C;  161,  Taylor  v.  Shore. 
And  attempts  were  made  which  at  first  had  some 
prospect  of  success,  but  in  the  end  proved  unavail- 
ing, to  Induce  the  Court  of  Chancery,  when  the 
same  point  came  before  it  to  adopt  the  rule  of  the 
forum  in  which  orlfirinally  such  matters  were  cog- 
nizable. See  Finch  176,  Cox  v.  Quantock;  2  Freem. 
140;  1  Chanc.  Cas.  238;  8  Keb.  882,  pi.  «.  S.  C.  2  Chanc. 
Cas.  64,  Draper's  case;  2  Freem.  84,  Thichnesse  v. 
Vernon:  1  Vem.  482,  Shore  v.  Blllinarsley:  2  Verc. 
6W,  S.  C.  cited:  2  P.  Wms.  347.  Webster  v.  Webster; 
K9  Cray  V.  Willis;  Mosel.  184.  S.  C.  8  P.  Wms.  115, 
Willing  V.  Balne;  9  Ves.  898,  Jackson  v.  Jackson. 
There  Is  probably  some  mistake  In  the  report  of 
E?ansv.Klnir,2Roll.  Abr.  801.  pi.  14:  at  any  rate 
the  case  Is  denied  to  be  law.  In  8  P.  Wms.  115  Will- 
ing V.  Balne.  See  also  Swlnb.  Wills,  P.  4,  sect  20, 1 
15;  8 Chanc.  Rep.  214,  Saunders  v.  Ballard;  Garth. 
15:  2  vem.  46,  S.  C.  1  Bro.  C.  C  "8.  Perkins  vBayn- 
ton,  and  the  cases  cited  In  connexion  with  It  In  note 
78:  4  Bro.  P.  C.  2d  edit  577.  Hall  v.  Dlfirby;  2  Bro.  C. 
C.  280,  Fre wen  V.  Rolf  e;  8  Bro.  C.  C.  456,  Balwyn  v. 
Johnson;  2  Woodd.  Lect  182,  S.  C.  12  Ves.  298,  Grif- 
fiths V.  Hamilton.  .^     .  ..^ 

(87)  "  Si  eademret  duobui  legaia  8U,  nve  conjunction, 
five  diajunctim,  si  ambo  phbvbniant  <^}foatum.^ci^- 
DiTUB  inter  eos  leoatumr  Just  Inst  lib.  2,  tit.  30. 
sect  8.  "  Conjunction  haeredee  instituu  aut  conjunc- 
tion leoari,  hoc  est:  totam  haereditatem  et  tota  leoata 
SINGULIS  data  esse,  partes  autem  concursu  JIKKL 
Dlfir.  lib.  82,  (de  leaatia  et  Jtdeicommissts,  lib.  3,)  legr. 
80.  See  Vult  In  Inst  lib.  2,  tit  7,  sect  final.  (4.)  p. 
220,  edit  tert  Vlun.  In  Inst  lib.  2.  tit  20,  sect.  8.  p. 
428.  edit  quart  Amstelodaml.  1665:  p.  899-400.  edit 
•*  ultima,"  (as  lu  title  page  ImporU.)  Lusrduni  Bata- 
vorum  1709;  Dom.  av.  Law,  P.  2,  b.  8,  tit.  1.  sect  9, 
vol.  2.  p.  91,  of  Strahan's  Translation,  edit.  1722. 

(88)  '^  Etsi  sinffulis  parUs  ejusdem  rei  leaatasproponas 
hoc  pacta,  Maevlo  fundi  llllus  partem  dimldlam.  selo 
partem  dimldlam.  do  lesro,  non  inUlUgitur  bbsabdbm 
leoata,  sed  altera  atque  altera,  et  divbbsab  singu- 
lis :-ftwt  erUtn  Quia  partes  e$taei:sJim&A.i^  *tm<BT  in- 
ter SB  CONFUSAB,  eo  minus  sunt  divebsab,  l^hicn 
appears  to  be  the  true  reading,  as  it  stands  In  the  4th 
edit  though  in  a  later  It  Is  divisae,]  Quarum  una  sU 
unius,  altera  olteHus.'*  Vlnn.  In  Inst  lib.  2,  tit  20, 
sect  8,  p.  427,  edit  quart  p.  399,  edit  ulf'  See  also 
Huber,  Praeect  In  Inst  lib.  2,  tit  20,  sect  8Jom.  1,  p. 
259,  edit  "In  Germanla  altera,"  Llpslae.  1725:  where 
a  detailed  explanation  Is  given  of  the  cases  In  which 
"  separatim  cadem  res  leoari  dicitur."' 

(89)  See  Dom.  Civ.  Law  P.  1,  b.  1.  tit  8,  sect  1,  art 
2 :  sect  2,  art.  2,  7  :  b.  8,  tit  5  ;  P.  2.  b.  1,  tit  4  ;  vol. 
1,  pp.  149, 151,  152.  302-308  :  68»-648.  of  Strahan's  Trans- 
lation, edit  1722.  In  reading  these  passages  occa- 
sional expressions  may  perplex,  (possibly  through 
the  fault  of  the  translator.)  unless  the  Important 
remark  In  7  Mann.  &  G.  172,  note  c.  concerning  the 
similitude  between  joint-tenants  and  tenants  In 
common,  be  constantly  borne  in  mind. 

(90)  Inst  lib.  2,  tit  7,  sect.  4.  For  a  reason,  that 
win  appear  In  the  sequel.  It  Is  proper  to  set  this 
section  before  the  reader.  '*£^at  olim  et  anus  modus 
civUis  acQuisitionis  per  Jus  accrescendi  quod  est  tale;  si 
cammunem  servum  habens  aliquis  cum  Titio,  solus  Itbers 
totem  ei  imposuit,  velvindicta  vel  testamento,  eo  casu  pars 
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ilians  was  conversant  about  cases  alone,  in 
which  one  or  more  persons  failed  to  take, 
— as  proprietors,  (91) — an  interest  that 
otherwise  would  have  belonged  to  them. 
(92)  And  it  is  a  common,  (93) — but  perhaps 
erroneous,  (94) — opinion,  that  a  further  re- 
striction confined  it  to  cases  arising  in  the 
disposition  of  decedents' estates.  (95)  Yet 
even  within  these  limits  the  subject  was, 
among  them,  of  large  extent,  if  measured 
by  the  space  it  occupied  in  their  books ; 
(96)  and  moreover  so  full  of  embarrassment, 
as  to  have  been  generally  classed  by  them 
among  the  most  subtle,  intricate,  an 
difficult  departments  of  their  jurispru- 
dence. (97)  With  some  principal 
386  ^sources  of  the  difficulty,  which  ap- 
pear to  have  been  dicta  found  in  dif- 
ferent parts  of  the  Corpus  Juris  Civilis,  we 
need  not  meddle,  but  a  few  observations 
upon  one  of  its  causes  may  shed  light  on 
important  topics  of  the  disquisition  in 
which  we  are   engaged. 

That  cause  was  an  absolute  disagree- 
ment between  the  technical  term  jus  accre- 
scendi  and  the  thing  it  was  employed  to 
represent. 

Where  a  testator  bequeathed  the  same 
thing  to  several  legatees,  without  any  men- 
tion   of   portions,    if   any   of  them    either 


ejus  amUtebaiur,  et  socio  accbbscebat.  Sed,  cum  pessir 
mum  fuerat  exemplo,  et  libcrtate  seroum  defraudarU  et 
ex  eo  humanioribus  Quidem  dominie  damnum  inferri, 
severioribue  autem  dominie  lucrum  accedere,  hoc,  Quaei 
invidia  plenum,  pio  remedio  per  nostram  conetUiUionem, 
[Cod.  lib.  7,  tit  7,  leer.  1  :J  mederinecessarium  duximus  : 
et  invenimus  viam,  per  quam  manumissor,  et  eocius  ejus, 
et  Qui  libertatem  aecepii,  nostro  benejtcio  fruantur,  liber- 
tate  cum  effectu  procedente,  (cujus  favore  antiquos 
legum  latores  multa  etiam  contra  communes  redulas 
statiUsse  manifestum  est,)  et  eo,  qui  earn  Ijfiertatem 
imposuU,  suae  liberalUatis  stabUitate  aaudente,  et  socio 
indemni  conservato,  pretiumque  servi  secundum  partem 
dominii,  quod  nos  de/lnivimus,  accipiente.''  For  cases 
in  the  American  Courts  somewbat  resembllnfir  this, 
see  14  Jobns  Rep.  188, 192,  Oatfleld  v.  Warinsr ;  4  B. 
Monr.  602,  505,  Tbompson  y.  Tbompson  ;  1  Gratt  827, 
Binford's  adm'r  v.  Robin. 

(91)  See  Huber.  Praelect.  in  Inst  lib.  2,  tit  20,  sect- 
8,  torn.  1,  p.  200-261,  edit  qu.  sup. 

(92)  1  Brown's  Civ.  Law,  212,  note  2. 

(93)  1  Brown's  Civ.  Law,  212.— "/to  se  hahet  jus  ac- 
crescendi,  quod  in  contractibue,  aliis  queneootUe  inter 
vivos,  locum  non  habet."  Vult  in  Inst  lib.  2,  tit  7,  sect 
final.  (4)  p.  222,  edit  qu.  sup.  See  also  2  Dom.  Civ. 
Law,  92.  note  by  the  translator,  edit  1722.  Tbe  opin- 
ion appears  to  be  founded  upon  tbe  texts  in  Diff. 
lib.  45,  tit  1,  leer.  110 ;  and  inst  lib.  8,  tit  20,  sect  4 : 
wbicb  do  not  seem  sufficient  to  warrant  it 

(91)  See  Vinn.  in  Inst  lib.  3.  tit  20,  sect  4,  p.  028, 
edit  quart  p.  681,  edit  "ult"  1709. 

(95)  See  all  tbe  definitions  cited  post  notes  108-110. 

(96)  '*Aroumentum,  quod  de  jure  accrescendi  est,  vix 
nisi  IMTBGEUS  LiBRis  pertroctaH  oidetur  posse,  adeo 
prolixum  est  et  obscurum  praecipue  si  interpretum  com- 
mentaria  addas.  Bynkersboek.  Observ.  Jur.  Rom. 
lib.  2,  cap.  3  :  Oper.  omn.  torn.  1.  p.  38,  edit  Coloniae 
Allobroqum,  1761. 

(97)  Vinnius  (in  Inst  lib.  2.  tit  20,  sect  8.  p.  426, 
edit  quart  p.  898,  edit  "ult"  1709;)  speaks  of  it  in  tbe 
words  wbicb  I  bave  taken  for  a  motto.  Vulteins  (in 
Inst  lib  2,  tit  7,  sect  final.  (4,)  p.  220,  edit  qu.  sup.) 
says  :—'*J)octrina  juris  accrescendi  unum  est  ex  diMcil- 
lifMs  et  subtilissimie  juris  nostri  eapUibus  :  quam  duobus 
liiBBis  Franciscus  Duarenus  Ulustravit.*'  And  otbers 
express  tbemselves  In  words  to  tbe  same  effect  See 
Huber.  Praelect  in  Inst  lib.  2,  tit  20.  sect  8,  torn. 
1,  p.  260,  edit  qu.  sup.  Dom.  CI 7.  Law.  P.  2.  b.  3,  tit 
1,  sect  9.  vol.  2.  p.  88,  edit  qu.  sup.  Stair's  Inst  B. 
3,  tit  8.  sect  27,  voL  2,  p.  622,  edit  1759. 


could  not,  (98)  or  would  not,  (99)  take  what 
was  given,  the  whole  of  it  belonged,  by  the 
so-called  jus  accrescendi,  to  the  rest ;  but 
where  he  bequeathed  the  same  thing  to  sev- 
eral, by  portions,  whether  equal  or  unequal, 
the  share  of  any  that  failed  to  take  lapse. 
(100)  Yet  in  the  former  case,  no  less  than 
in  the  latter,  each  of  the  legatees  would 
have  taken,  in  the  instant  of  the  estate's 
vesting,  a  distinct  and  separate  right  to  a 
several,  though  not  then  visibly  separated, 
part  of  it.  In  other  words,  they  would  have 
become,  according  to  the  phrase  of  the  com- 
mon law,  tenants  in  common.  Why  then, 
it  might  be  demanded,  should  the  failure  of 
some  of  them  to  take,  make  the  shares  of 
the  rest  larger  in  the  one  case,  and  not  in 
the  other?    A  solution  has   been  offered,  to 

this  effect:  (101)  that  where  the 
387      *will    gave    the    thing    by    shares  or 

portions  the  testator  made  the  titles 
of  the  legatees,  and  so  their  interest  in  the 
subject,  several,  but  in  the  other  case  he 
made  the  title  of  all  joint,  and  though  it 
would  cease  to  be  joint  as  soon  as  the  state 
vested,  yet  such  severance  would  be  merely 
the  consequence  of  the  donees'  taking  it; 
that  till  then  the  title,  originally  conjoint, 
was  not  disjoined;  and  that,  therefore, 
where  any  of  them  did  not  take,  the  title 
still  conjoint  carried  the  entire  subject  of 
it  to  such  of  them  as  did.  And,  supposing 
the  common  opinion  before  mentioned, 
which  would  exclude  the  jus  accrescendi 
from  conveyances  inter  vivos,  to  be  mis- 
taken, nothing  can  be  more  satisfactory 
than  this  solution :  If,  however,  that  opin- 
ion be  correct,  the  only  tenable  ground  left, 
for  a  civilian,  would  seem  to  be  what  Vin- 
nius has  stated,  in  language  that  cannot  be 
improved,  nor  without  difficulty  translated 


(98)  Wbetber  sucb  Inability  proceeded  from,— l. 
tbeir  dyinsr  after  tbe  date  of  tbe  wiU ;  ((»d.  lib. 
6,  tit  61,  lefiT.  1,  sect  4 :  see  ante  notes  8  and  9  :)-^r  2. 
tbeir  being-  dead  before  it  was  made.  (Ck>d.  lib.  6, 
tit  61.  lefiT.  1,  sect  3:  see  ante,  note  34:)— or  8.  from 
tbeir  bavincr  never  been  bom  ;  (Dig-,  lib.  80,  (de  leg- 
atlsetfldel  commissis,  lib.  1.)  leg.  16,  sect  2 :  see  ante 
note  85 :)— or  4.  from  any  otber  cause.  See  post, 
note  100:  and  ante,  note  86. 

(99)  Dom.  Civ.  Law,  P.  2,  b.  8.  tit  1.  sect  9.  art  11- 
14,  vol.  2,  pp.  95-97,  edit  qu.  sup.    See  ante,  note  87. 

(100)  Dom.  av.  Law,  P.  8,  b.  8,  tit  1,  sect  9,  art  18, 
vol.  8.  pp.  96— i>7.  edit  qu.  sup.  See  ante  notes  1—7.— 
Tbe  doctrine  of  botb  our  own  and  tbe  civil  law  is 
stated  so  clearly  and  at  tbe  same  time  concisely, 
in  tbe  following  extract,  tbat  I  cannot  refrain  from 
quoting  it  "Forro  sciendum,  discrimen  inter  relicta 
SBPABATiM  vel  CONJUVOTIM  nobile  et  eximium  esse  ; 
nam  eorum,  quibus  sbparatim  res  relinquunter,  partes 
defidenies  apud  eos,  a  quibus  erant  prae  standat,  maneut. 
(CJod.  lib.  6,  tit  51,  lesr.  1 .  sect  4,  8.  At  quae  conjumo 
T£M  le  oantur,  ea,  si  deJMant,  coUegaUmrio  conjuncto 
acquiruntur.  ((Dod.  lib.  6,  tit.  51,  leg.  1,  sect  11.) 
Deficere  autem  leqatairibus  modis  sciendum  est;  primo, 
quae  inde  ab  initio,  non  valent,  dtcumturque,  pbo  non 
scRiPTis  haberi:  [See  ante,  notes  88-40:]  turn  quae 
vivo  testators  per  mortem  eorum  quibus  relicta  erant,  aut 
conditionis,  aliumve  defectum,  in  gausam  cadugi  inei- 
debant:  [See  ante,  notes  1—9,  84—36.  78,  79:]  tertio, 
quae  post  Obitum  testatoris,  ex  simili  defectu,  aut  repud- 
iando,  intercidebant;  [See  ante  notes  86,  87:]  eaque  sola 
veteres  gadjjoa  appellabant.  (Ck)d.  lib.  6,  tit  61:  leg-. 
1,  sect  &")  Huber.  Praelect  in  Inst  lib.  2,  tit  20, 
sect  8,  torn.  1,  pp.  250—260.  edit  qu.  sup. 

(101)  Dom.  Civ.  Law,  P.  2,  b.  8,  tit  1,  sect  9,  art  11. 
18,  vol.  2,  pp.  95,  96,  edit  qu.  sup.  See  also  Vinn.  in 
Inst  lib.  2.  tit.  20,  sect  8,  p.  428.  edit  quart  p.  8MH-400. 
edit  "ult"  1709. 
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8o  as  to  preserve  the  pointed  precision  of 
the  original.  "'In  legatis  locum  habet  [jus 
accrescendi]  ex  sola  praesumpta  voluntate 
testatoris,  eandem  rem  pluribus  legantis; 
qnippe  quos  singulos  partem  habere  velle 
inteUigitur,  et  legatum  scindi,  si  con  cur- 
rant,— si  vero  non  concurrant,  solidum, 
postposito  haerede.  (102)  But  neither  of 
these  solutions,  nor  any  that  has  been  (so 
far  as  I  know)  suggested,  seems  capable  of 
being  reconciled  with  the  technical  term 
itself,  according  to  any  definition  which  I 
have  ever  seen  of  it. 

It  has  been  defined  (agreeably  to  the  nat- 
ural sense  of  the  verb  accrescere, )  to  be  '*  jus, 
— quo  pars  vacans  cadit  et  accrescit  oarti 
occupatae ;"  (103) — *  *quo  deficientium  haere- 
dum  ejusdem  haereditatis,  aut  coUegaiario- 
mm  ejusdem  rei,  portiones  adjiciuntur  lis, 
qui  snam  portionem  agnoverunt;"  (104) — 
*'quo  pars  deficientis  conjuncto  acquiritur 
Icgatario  vel  haeredi;"  (105)  and  **the 
right,  which  each  of  two  heirs  of  the  same 
succession,  or  of  two  legatees  of  the  same 
thing,  has  to  take  the  share  or  portion  of 
the  other,  who  either  cannot  or  will  not  take 
it  himself."  (106)  And  it  is  said 
388  (107)  to  have  been  so  *called,  **  be- 
cause the  vacant  portion  accrues  to 
the  portions  of  the  others."  (108)  These 
are  quotations  from  the  writings  of  eminent 
jurists  professedly  upon  the  civil  law :  the 
following  is  taken  from  a  celebrated  work 
on  the  law  of  Scotland,  which  has  for  its 
basis  the  civil  law  of  Rome.  (109)  ''The 
Tight  of  accresence  is  that,  whereby  the 
portion  of  an  heir,  legatar,  or  iidei-com- 
tnissar  befalleth  to  another,  not  by  a  new 
and  several  succession,  but  by  the  first  suc- 
cession, and  as  a  part  thereof."  (110) 
And  the  latter  clause  of  this  definition  was 
materially  added,  so  that  it  must  be  under- 
stood as  tacitly  annexed  to,  or  implied  in, 
all  the  rest ;  for,  if  the  so-called  vacant  part, 
portion,  or  share,  had  ever  belonged  to  the 
person  whose  failure  to  take  was  the  cause 
of  the  so-called  accretion,  that  accretion 
could  never  have  taken  place.    (Ill)    But  the 


(lOe)  Vinn.  In.  Inst  lib.  2,  tit  8,  p.  426,  edit  qnart 
p.  »8.  edit  *'nlt"  J7W.  He  adds  :  '^Proinde  et  inter 
colUoatarioi  ejuMdem  rei  pbohibebi  accretio  potest." 
See  4MnU  note  77.— See  also  Huber.  Praelect,  In  Inst 
lib.  2,  tit  20,  sect  8.  torn.  1,  p.  260.  edit  qa.  sup.— It  is 
obvlons  how  eacb  of  the  explanations  here  stated 
supports  the  conclusions,  which  (in  the  text)  I  have 
endeavored  to  maintain,  even  upon  the  supposition 
that  the  statute,  contrary  to  the  interpretation  of 
it  which  I  have  advocated,  makes  a  severance  of 
the  Joint  estate  in  the  Instant  of  its  vestingr,- the 
former  In  regard  to  both  deed  and  wills.- the  latter 
in  regard  to  wills  at  least 

am  Vult  In  Inst  lib.  2,  tit  7,  sect  final,  (4,)  p.  220, 
edit  qn.  sup. 

(104)  Vinn.  In  Inst  lib.  2.  tit  20,  sect  8.  p.  425,  edit 
quart  p.  898.  edit  "ult"  1700. 

<106)  Huber  Praelect  in  Inst  lib.  2,  tit  20,  sect  8, 
torn.  1.  p.  260,  edit  qu.  sup. 

(106)  Dom.  dY.  Law,  P.  2,  b.  8,  tit  1,  sect  9.  vol.  2, 
p.  86.  edit  qu.  sup. 

(107)  Dom.  av.  Law.  P.  2,  b.  3,  tit  1,  sect  9,  art  2, 
vol.  2.  p.  98.  edit  qu.  sup. 

(108)  See  also  the  passages  In  Br  acton  and  Fie  ta, 
cited  in  note  58  :  Ck).  Lltt  181,  a  ;  2  Blackst  Comm. 
184. 

(109)  Mackenz.  Inst  B.  1,  tit  1,  sect  7,  pp.  2—8,  6th 
edit 

(110)  Stair's  Inst  B.  8.  tit  8,  sect  27,  vol.  2,  p.  622, 
Sdedit 

(111)  See  note  86. 


observation  thus  suggested  leads  to  another, 
more  important;  namely,  that  if  the  term 
defined  had  been  really  accepted  according 
to  any  of  these  definitions,  it  would  have 
represented  absolutely  nothing. — There  was, 
literally,  not  a  conceivable  case,  in  which, 
so  understood,  it  did  or  could  operate.  In 
the  case  of  a  gift  to  many,  severally,  there 
might  be  one  or  more  vacant,  unrecognized, 
rejected,  parts  or  shares,  according  to  the 
number  of  the  persons  nominated  and  fail- 
ing to  take ;  but  to  them  the  jus  accrescendi 
did  not  apply,  because  the  gift  was  not  con- 
joint. (112)  On  the  other  hand,  in  the 
case  of  a  gift  to  many,  conjointly,  no  sever- 
ance,— consequently  no  parts  or.  shares,— 
existed  until  the  estate  vested;  (113)  and 
though  when  it  vested,  a  severance  took 
place  whereby  parts  or  shares  were  created, 
yet  that  made  no  room  for  the  jus  accre- 
scendi, (14)— since  the  severance  was  only 
among  those  in  whom  the  thing  had  vested, 
the  necessary  consequence  of  which  was, 
that  every  part  or  share  so  produced  was 
occupied,  and  must  thenceforth  pass  by  a 
new  and  separate  succession. 

Thus  the  discrepancy  between  the  tech- 
nical term  and  the  thing  it  was  employed 
to  denote,  is  manifest.  The  former  was  in 
truth  a  misnomer,  incapable  of  being  de- 
fined, according  to  the  native  force  and 
meaning  of  the  words  composing  it,  so  as 
to  furnish  any  faithful  representation 
389  of  the  latter.  (115)  And  *if  further 
proof  be  desired  of  the  justness  of 
these  animadversions,  it  may  be  found  in 
the  fact,  that  the  so-called  jus  accrescendi 
took  place,  not  only  where  there  might  have 
been,  but  also  where,  from  the  date  of  the 
will  and  before,  it  was  impossible  that  there 
ever  should  be,  shares  of  those  who  failed 
eventually  to  take ;  as,  for  example,  where 
legatees  so  failing  were  dead  before  the 
making  of  the  will.     (116) 

Tet  we  can  understand  how  it  came  to 
pass,  that  such  a  misnomer  was  adopted  in 
the  civil  law.  There  were,  indeed,  never 
in  fact  any  shares  of  the  persons  that  failed 
to  take ;  and  the  shares,  in  event,  of  those 
who  took  the  whole,  were  never  any 
smaller, — therefore  not  in  any  case  aug- 
mented by  an  actual  accretion :  but,  in  most 
of  the  cases  that  occurred,  in  which  some 
of  different  conjoint  legatees  failed  to  take, 
there  was,  between  the  date  of  the  will  and 
the  period  of  vesting,  a  possibility  that  the 
number  of  shares  might  be  more,  and  so  the 


(112)  See  note  100. 

(113)  See  note  87. 

(114)  See  note  86. 

(115)  That  which  it  was  intended  to  represent  I 
take  to  have  been,— the  quality  of  the  title  con- 
ferred on  several  coheirs  or  colesratees  of  the  same 
thine,  which  carried  the  whole  right  In  case  some 
of  them  did  not  take,  to  such  of  them  as  did  : 
whereby  the  latter  alone  became  entitled  a6  initio 
to  the  entire  thing,  and  not  to  parts  or  portions 
thereof.— though,  in  (but  not  before)  the  instant  of 
its  vestinfiT,  the  general  law  of  severance  attached, 
so  that  then  (but  not  sooner)  the  joint  right  was  sun- 
dered, and  each  was  thenceforth  entitled  to,  and 
only  to,  a  distinct  though  not  actually,  divided, 
part— a  several,  though  not  actually  separated, 
portion. 

(116)  See  note  98. 
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magnitude  of  each  share  less,  than  in 
the  results  exhibited.  And  therefore  there 
was,  in  that  law,  something  that  looked 
like  accrescence,  though  not  in  reality  the 
thing  properly  called  so.  (117)  But  in  the 
common  law, — till  the  establishment  in 
very  modern  times,  of  the  doctrine  re- 
specting gifts  to  classeb  as  such — there  was 
never  anything  that  bore  the  most  remote 
similitude  to  even  this  delusive  semblance 
of  an  accretion.  (118)  And  yet,  whether 
from  some  fancied  resemblance,  or  from  a 
passionate  admiration  for  the  learning  of 
the  civil  law,  this  phrase,  inappropriate  in 
that  law,  more  manifestly  so  in  ours,  was 
nevertheljsss,  about  the  time  of  Brae  ton, 
(119)  borrowed  from  the  former  and  in- 
grafted into  the  latter.  The  consequences 
have  been  such  as  were  inevitable.  What 
it  did  for  the  civilians,  it  has  at  least  con- 
tributed to  do  for  us :  It  has  aided  in  prop- 
agating the  notion  of  there  being  several 
and  respective  parts,  where  there  was  in 
fact  nothing  but  what  was  integral,  a 
chimaera    (when    applied   to    the    doctrine 

of  joint  estates),  which  has  been 
390      ^puzzling  the  wits  of  students  through 

a  long  succession  of  ages,  and  which 
has  (not  seldom)  set  in  direct  and  irrecon- 
cilable contradiction  jurists  of  the  best  nat- 
ural endowments  and  largest  professional 
acquirements.     (120) 

In  the  civil  law  there  were  three  modes, 
in  which  legatees  might  be  conjoined; 
1.  verbis  tan  tum ;  2.  re  et  verbis;  3.  re  tan - 
tum;  (121)  and  in  whichever  of  these  ways 
a  conjunction  was  formed,  the  jus  accre- 
scendi  took  place.  But  there  was  a  differ- 
ence of  some  practical  importance,  between 
a  conjunction  in  either  of  the  two  modes  first 
mentioned,  on  the  one  hand,  and  in  the  last 
mentioned  mode,  on  the  other;  which  occa- 
sioned it  to  be  frequently  said,  that  among 
legatees  conjoined  re  tan  tum  the  jus  accre- 
scendi  ought  rather  to  be  called  the  jus  non 
decrescendi.  (122)  Yet,  even  among  such 
a  vesting  and  a  severance  of  the  estate  were 
inseparably    contemporaneous.       (123)      In 

(117)  Tberewas  also  another  circumstance,  that 
may  have  contributed  to  the  general  adoption  of 
the  term.  Until  the  time  of  Justinian  there  was 
one  case  in  the  civil  law,  the  only  case  that  perhaps 
ever  existed  of  a  aenuis^e  accretion.    See  note  90. 

(118)  This  is  true  conceminsr  the  common  law 
from  the  time  of  Littleton,  and  even  before-  But 
perhaps  there  was  a  time  when,  in  this  respect,  it 
was  more  like  the  civil  law.    See  note  58. 

(119)  See  the  passages  in  Bracton,  cited  in  note  58. 
As  to  the  passion  for  the  civil  law,  that  prevailed 
amonff  English  lawyers,  from  about  the  time  of 
Stephen  to  the  reign  of  Edward  the  Second,  inclu- 
sive, or  somewhat  later,— See  Selden*s  Dissertatlo 
ad  Fleum,  cap.  7  &  8,  pp.  604-684.  edit.  1685  ;  pp.  189— 
227,  of  Kelham's  translation,  edit.  1771 ;  1  Blackst 
Comm.  17—20 ;  1  Spence's  Eq.  Jurlsd.  108—109,  122— 
124,  846-847. 

(120)  See  post,  Suppletory  Note,  and  notes  to  it. 

(121)  Vultin  Inst.  lib.  2,  tit  7,  sect,  final.  (4.)  p.  220- 
221,  edit  qu.  sup.  Vinn.  in  Inst  lib.  2,  tit  80.  sect  8,  p. 
426-427,  edit  quart  p.  898—899,  edit  "ult"  1709 :  Hu- 
ber.  Praelect  in  Inst  lib.  2,  tit  20.  sect.  8,  tom.  1,  p. 
289,  edit  qu.  sup.  Dom.  Civ.  Law,  P.  2,  b.  8.  tit  1, 
sect  9.  vol.  2.  pp.  89-91.  edit  qu.  sup.  Stair's  Inst  B. 
8,  tit  8.  sect  27.  vol.  2.  pp.  522-628.  3d  edit 

(122)  Vult  ubi  supra,  p.  221:  Vinn.  ubi  supra,  p. 
426,  edit  quart  p.  398,  edit  "ult"  1709  :  Huber.  ubi 
supra,  p.  260  :  Dom.  ubi  supra,  art  12,  pp.  95—96 ; 
Stair,  ubi  supra,  p.  628. 

(123)  See  note  87.    Those  who  were   conjoined  re 


our  law  the  substitution  of  the  latter  term 
for  the  former  would  be  still  more  in  ac- 
cordance with  obvious  propriety;  and  in 
each  system  it  would  have  greatly  dimin- 
ished the  occasions  of  perplexity,  if  the 
thing  intended  to  be  signified  had  been  al- 
ways called,  among  the  civilians,  simply 
jus  conjuDctionis,  (124)  and  in  the  common 
law  (different  as  it  was  therein)  either  hy 
that  name,  or  the  right  of  survivour.     (125) 

The  reader  who  has  been  attentive  cannot 
have  failed  to  observe,  ere  this,  that,  if 
the  law  of  Virginia  be  such  as  it  is  here 
represented,  there  is,  at  least,  in  regard  to 
devises  and  bequests,  however  it  may  be 
in  regard  to  conveyances  inter  vivos,  an 
exact  agreement  between  it  and  the  civil 
law,  .as  it  was  left  by  Justinian,  respecting- 
the  consequences  of  the  so-called  jus 
391  accrescendi  *of  the  latter.  (126)  And 
to  such  an  one  it  may  seem  that  the 
most  perspicuous  method  of  treating  the 
subject  would  have  been  to  begin  with  an 
exposition  of  the  civil  law.  But  the  oppo- 
site course  has  been  pursued  by  design,  for 
two  reasons :  1,  that  the  argument  might  be 
rested  solely  upon  the  principles  of  the 
common  law,  since  no  reason  has  been  dis- 
covered for  supposing  that  during  some 
centuries  past,  legislators  or  jurists  have 
had  any  special  regard  to  the  civil  law, 
while  engaged  in  settling  this  branch  of 
outs;  and  2,  that  use  might  be  made  of  an 
advantage  towards  facilitating  the  discus- 
sion which  circumstances  happened  to 
furnish,— the  advantage  (namely)  of  an 
already  received  usage,  which,  among  us, 
confined  the  term  jus  accrescendi  to  de- 
noting precisely  what  was  abolished  by  the 
statute. 

Should  it  be  thought,  after  all,  as  by- 
some  it  may  be,  that  the  doctrine  of  the 
common  law  concerning  joint  devises  and 
bequests  to  several,  of  whom  some  fail  to 
take,  does  in  truth  depend  upon  a  jna  ac- 
crescendi ;  the  objection,  which  may  seem 
to  arise  thence  against  my  conclusions,  ad- 
mits of  this  answer:  The  jus  accrescendi, 
thus  largely  contemplated,  produced  effects, 
some  prior,  others  subsequent,  to  the  vest- 
ing of  estates;  and  the  statute  which  has 
abolished    it    (127)    a    parte   post,  does  not 


tantum  were  said  to  be  dUiunctum  conjuncti  ;  wbicta 
will  serve  to  explain  the  passasre  of  Justinian  there 
quoted. 

(124)  "  Ubi  JUS  coffjTTScmoinsest,  ibi  jus  Mt  accrks- 
CBNDi.  et  contra.'*  Vinn.  In  Inst  lib.  2,  tit  80,  sect.  8.  p. 
427,  edit  quart  p.  899,  edit  "ulf  1709.— This  remark, 
however,  applies  only  to  the  law  after  the  time  of 
Justinian.  Before  his  time  there  was  a  case  of 
accretion,  where  there  was  no  conjunction,  and 
which  was  a  case  of  genuine  accretion  bkcausb  tbere 
was  no  conjunction.    See  note  90. 

(125)  Any  person  familiar  with  the  books  of  our 
law,  from  about  the  time  of  Richard  the  Second  to 
the  termination  of  the  Year-Books  and  somewhat 
later,  is  aware  that  this  is  the  term  most  commonly 
employed  in  them,  to  denote  what  we  now  call, 
most  frequently,  by  the  name  which  I  have  cen- 
sured  with  so  much  freedom,  and  (as  I  think)  with 
not  less  truth. 

(126)  This  agreement  has  been,  to  some  extent,  dis- 
turbed, since  the  text  was  written,  by  V.  C.  1840,  ch. 
116.  sect  19 :  stated  In  note  22  ante. 

(127)  Perhaps  it  would  be  more  accurate  to  say, 
that  the  statute  has  abolished  certain  sffkots  of 
the  Jus  accrescendi  (taking  it  in  the  enlarged  sense.) — 
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touch  it  a  parte  ante,  nor  interfere  with 
that  quality  of  a  joint  estate  from  which  it 
sprung;  the  consequence  whereof  is,  that 
up  to  the  period  of  vesting,  it  operates  still 
with  undiminished  vigour. 

SUPPI^BTORY  ArTICI^B  (TO  THK  PRKCBDING:) 

ON  THB  True  Naturb  of  a  Joint-Tbnancy. 

Bracton  says:  *'Qnilibet  cohaeredum  tan- 
tundem  juris  hat>et  tenendi  haereditatem, 
quantum  et  alii ;  sed  tamen  non  per  se  ante 
divisionem,  sed  pro  se  in  communi  cum 
aliis;  et  sic  totum  tenet  et  nihil  tenet, 
scilicet,    totum  in  communi   et  nihil   sepa- 

ratim  per  se."  (128)  The  words  of 
392      this   quotation    extend   *only    to    co 

parceners;  but  in  exact  accordance 
with  the  author's  meaning,  as  that  is  ap- 
parent from  the  context,  the  concluding  ex- 
pression has  been  quoted  by  Sir  Eklward 
Coke,  (129)  and  after  him  repeatedly  by 
others,  (130)  as  descriptive  of  joint-tenants; 
—of  whom,  as  they  existed  by  the  common 
law,  the  wit  of  man  cannot  devise  a  more 
accurate,  nor  perhaps  a  more  felicitous, 
representation:  And  Bracton  elsewhere,  in 
speaking  of  them,  (131)  uses  an  expression, 
in  words  almost,  in  effect  altogether,  iden- 
tical. The  same  thing  is  declared  also,  not 
indeed  ao  obviously,  nor  near  so  strikingly, 


to  wit,  all  that  arise  afUr  a  joint  estate  has  vested  ; 
leaving-  the  thinff  iUtifin  other  respects  untouched. 
(128)  Lib.  5,  tract.  5.  cap.  28,  sect.  1.  fol.  480.  a.  See 
1  Reev.  Enffl.  Law,  474.  The  context  shews  that  this 
passage  was  notlntended  to  describe  merely  the  tnth- 
dus  oecupandi  between  coparceners,— In  respect  of 
which  there  is  no  difference  between  them  and 
either  joint-tenants  or  tenants  in  common,  (see  note 
134:)  but  to  set  forth  the  nature  and  character  of 
their  title.  For  the  author  is  speakinsr  of  the  plea 
in  abatement,  which  In  a  real  action  the  defend- 
ant (therein  called  tenant)  might  have  on  account 
of  his  being  sued  without  others  who  ought 
to  be  joined  with  him ;  and  which  plea  lay  for 
either  coparceners,  (Thel.  Dig.  lib.  5,  cap.  1,  Com. 
Dig.  tit  Abatement,  F.  4;)  or  joint- tenants,  (TheL 
dig.  lib.  6.  cap.  8:  lib.  11,  cap.  88;  Comm.  Dig. 
tit.  Abatement,  F.  6:)  sued  without  their  com- 
panions ;  but  not  for  tenants  in  common,— on 
the  contrary  their  being  sued  together  in  such 
actions  was  objectionable  as  a  misjoinder :  (Thel. 
Dig.  lib.  5,  cap.  3;  Ck>mm.  Dig.  tit  Abatement.  F.  12  :) 
And  the  reason  of  this  diversity  was,  that  all  the 
coparceners  quoad  hoc  (Co.  Litt  164,  a  :)  and  all  the 
joint-tenants  had  one  joint  title,  whereas  the  title 
of  each  tenant  In  common  was  separate  and  dis- 
tinct. And  the  same  considerations  enable  us  to 
determine,  that  the  cojilenU—Cadhoc  ouod  excep- 
tionan  habeat  quoad  actionem  differ endam  et  hreve  proster- 
nendum.  aecundum  quod  participbs  nominandi  sunt  in 
b/reti  vel  non  nominandi.  videndum  erit  an  partita  sit 
inter  cohaeredes  vel  non-cohaebedes  pabticipes 
haereditas  vel  res  communis,  vel  non;^')  which  ex- 
pressly refers  to  joint-tenants  as  well  as  to  copar- 
ceners, comprehends  only  them :  although  the 
phrase  non-^ohaeredes  participes,  as  used  in  both  Brac- 
ton and  Fleta,  seems  sometimes  to  have  embraced 
not  only  joint-tenants,  (Co.  Litt.  180.  b;  1  Reev.  Engl. 
Law.  473  ;)  but  also  tenants  in  common,  (if  that  de- 
scription of  tenancy  then  existed,  as  it  is  probable 
that  it  did,  though  no  distinct  proof  of  the  fact  is 
now  recollected,)  and  even  commoners.  See  Bract 
lib.  h.  tract  &»  cap.  26,  per  totum,  especially  sect  9, 
foL  428,  a— 489.  b  ;  Fleta,  lib.  6,  cap.  48,  per  totum,  es- 
pecially sect  7.  pp.  439-440. 

(189)  With  a  slight  change,  which  in  point  of 
phraseology  is  perhaps  an  improvment :  ''Et  sic  to- 
tum tenet  et  nihil  tenet  soil,  totum  conjunctim  et  nihil  per 
»«  separaibn.''   Co.  Litt  186.  a  ;  1  Steph.  Comm.  814,  «i. 

(190)  8  Blackst  Comm.  188,  n.  Stor.  Partn.  sect  89. 
(181)  Lib.  4,  tract  3,  cap.  9,  sect  8.  fol.  268,  b,— d« 

"pteri6iM  /eoffatis  simul  ex  una  donatione/*  The  pas- 
sage, as  far  as  it  is  material  to  the  present  purpose, 
is  quoted,  almost  verbatim,  in  CX>.  Litt  181,  a.  I 


but  yet  with  equal  certainty,  by  the  phrase 
(long  ago  become,  from  continual  use,  a 
decantatum,)  that  every  joint-tenant  is 
seised  per  my  et  per  tout.     (132)  To  make 

this  manifest,  let  us  suppose  that  A. 
393      and  B.  are  *thus  seised   of  an    estate 

in  land,  and  let  us  designate  the 
moieties  (133)  of   their  estate,    (as  contra- 


(132)  Litt  sect  288:  Bac.  Abr.  tit  Joint-tenants, 
and  Tenants  in  Common,  A ;  H.  2;  1.  8.  1;  1.  8.  2; 
1.  8.  8:  K;  L.-ln  2  Roll.  Abr.  408,  (I,)  pi.  3 :  Bac. 
Abr.  tit  Release,  C.  I;  2  Prest  Abstr.  70;  and  4 
Kent's  Comm.  360,  it  is  said  that  coparceners  like- 
wise are,— but  In  Bac.  Abr.  tit  Coparceners,  B,  it 
is  as  distinctly  said  that  they  are  im^,— seized  per- 
my  et  per  tout.  The  latter  assertion  coincides  with 
the  doctrine  of  some  most  respectable  modern  writ- 
ers, that  among  coparceners  there  is  no  entirety  of 
Interest  but  each  before  partition  is  entitled  sepa- 
rately and  only  to  the  whole  of  a  distinct  aliquot 
share.  2  Blackst  Comm.  188 :  1  Steph.  Comm.  820; 
Crabb  on  Real  Prop,  sect  2297.  See  1  Long.  Dig. 
488-489.  While,  on  the  other  hand,  the  former  is  not 
only  supported  by  the  direct  authorities  in  its  favor 
already  mentioned,  but  also  countenanced  strongly 
by  Bracton,  in  the  passages  cited  ante  note  128,  and 
in  other  passages,  (lib.  2,  cap.  SO,  sect.  3;  cap.  83, 
sect.  1,  2:  fol.  66,  b:  71.  b;)  some  of  which  may 
be  seen  (quoted)  in  Co.  Litt  168,  b,  164,  a.  Nor  is  It 
a  conclusive  objection  against  this  view,  that  among' 
coparceners  the  right  of  survivorship  does  not 
hold :  (see  notes  58,  70.  71,  and  the  portion  of  th& 
text  which  corresponds  to  the  two  latter  ;)  though 
formerly  this  even  was  otherwise,  where  any  of 
the  coparceners,  before  obtaining  actual  seisin  by 
completion  of  the  feudal  investiture,  died  without 
issue,  but  leaving  nearer  heirs  than  the  surviving 
coparceners,— as  might  be  the  case  when  the  latter 
were  only  cousins.  Bract  lib.  2,  cap.  86,  sect  I.  fol. 
78,  a;  Fleta.  lib.  3,  cap.  16,  sect  6,  pp.  204-205.  The 
truth  (told  undisguisedly.)  seems  to  be,  that  fot 
ages  past  though  perhaps  not  in  the  times  of  Henry 
3.  and  Edward  1.  when  Bracton  and  the  author  of 
Fleta  wrote,  nor  even  as  late  as  the  reign  of  Ed- 
ward 3.  (See  Y.  B.  17  Edw.  3.  46,  b.— v.  Vaghan; 
Fltzh.  Abr.  tit  Counterple  de  Vouche,  pi.  41:  Mich. 
20  Edw.  3.  Anon.  Fitzh.  Abr.  tit  Mons trans  de  Faits, 
Fynes.  et  Records,  pi.  72;)  there  has  been  an  estab- 
lished confusion  of  ideas  respecting  coparceners; 
according  to  which,  while  they  are  always  consid- 
ered in  regard  to  strangers  as  having  one  freehold. 
(2  Wood.  Lect  117-118  ;)  as  between  themselves  they 
are  considered,  not  merely  to  different  intents,  but 
even  to  one  and  the  same,  as  being  both  seised  and 
not  seised  per  my  et  per  tout.  Thus  a  coparcener 
may  divest  himself  of  his  interest  in  the  common 
subject  in  favour  of  his  companions;  by  either 
(Perk,  sect  193;  CJo.  Litt  800.  b;  Watk.  Convey.  82. 
Prest  edit  2  Prest  Abstr.  69;)  (a  release,  Y.  B.  21 
Edw.  3.  27,  a,  pi.  22,  Anon.  Fitzh.  Abr.  tit  Counterple 
de  Vouche,  pi.  90,  tit  Reless.  pi.  35;  Bro.  Abr.  tit. 
Oounterplee  de  Voucher  &c.  pi.  29:  tit  Releases,  pi. 
16;  Ck).  Litt  273,  b:  Shepp.  Touchst  826;)  or  a  feoff- 
ment; (Y.  B.  10  Edw.  4,  3,  b,  pi.  6.  Anon.  Fitzh. 
Abr.  tit  Feffements  et  Faltes,  pi.  26:  Bro.  Abr.  tit 
Feoffments  de  Terres,  pi.  46,  75;  Co.  Litt  164.  a; 
Shepp.  Touchst  206:  Crabb  on  Real  Prop,  sect 
2297;)  whereas  a  tenant  in  common  cannot  by  the 
former,  (see  note  151 :)  nor  a  joint-tenant  by  the  lat- 
ter (see  notes  154,  162,  168,  164, 165;)  and  that  for  the 
sole  reason  that  tenants  In  common  are  not  (see 
note  135;)  and  joint-tenants  are.  so  seized.  An  at- 
tempt indeed,  has  been  made  at  explaining  away 
this  inconsistency ;  (Glib.  Ten.  73;)  but  the  reasons 
for  rejecting  it  as  unsatisfactory  seem  too  obvious 
to  require  (or  even  excuse  here)  a  detailed  exposi- 
tion of  them. 

(138)  As  to  the  proper  translation  of  the  word  in  this 
connexion,  which  is  generally  written  "my,"  but 
sometimes  "mie,**  (Bac.  Abr.  tit  Joint-Tenants  and 
Tenants  in  Common,  passim  ;  1  Thorn.  Co.  Litt.  738, 
NoteE:  Shepp.  Touchst  205,  note  11,  (by  Hillard.) 
Prest  edit  Alln.  Part  128;  Rose.  Act  Real  Prop. 
6;  Wms.  Real  Prop.  108;  1  Swift's  Syst  271,  n.)  and 
sometimes  also  "mol,"  (Shepp.  Touchst  827.  notes  1 
and  n,  Ath.  edit)  there  Is  a  remarkable  difference 
of  opinion;  some  taking  It  to  mean  "one  half,  or 
moiety;"  others,  "any  undivided  aliquot  part;"  and 
others  again,  "every  parcel."  Litt  sect  288;  3  Reev. 
Engl.  Law,  860;  2  Blackst  Comm.  188;  Stor.  Partn. 
sect  89:  1  Steph.  Comm.  814,  n.  4  Kent's  Ck>mm.  360, 
n.  7  Mann.  &  Orang.  172,  note  c;  Whart  Convey.  127, 
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distinguished  from  both  the  land  ^hich  is 
the  subject  of  it,  and  the  mere  possession  or 
occupation  (134)  thereof,)  by  numbers  1  and 
2.  Now  A.  is  seised  of  moiety  1,  and  B.  is 
seised    of  moiety  2,  because  each  is  seised 

per  my ;  were  this  all,  each  would  have 
394      the  whole  of  an    undivided  *moiety, 

and  neither  would  have  more,  of  the 
estate;  (135)  but  that  result,  in  both  its 
aspects,  is  prevented  by  the  remainder  of 
the  description,  according  to  which  each  is 
also  seised  per  tout,  the  consequence  whereof 
is,  that  A.  is  seised  of  moiety  2  as  much  as 
he  is  of  moiety  1,  and  B.  is  seised  of 
moiety  1  not  less  than  he  is  of  moiety  2; 
each  is  seised  of  both  moieties  (per  tout), 
and  both  are  seised  of  each  moiety  (per 
my),  at  one  and  the  same  time; — which 
cannot  be,  otherwise  than  by  each  being 
seised,  of  the  whole  conjointly  with  the 
other,  and  of  nothing  whatever  separately. 
Hence  Blackstone  is  right  in  saying,  that  of 
two  joint-tenants  neither  [that  is  neither 
separately]  has  the  whole  of  an  undivided 
moiety;  but  when  he  says,  (136)  that  ^'each 


note  ISO.  That  which  I  have  adopted  is  most  (if 
not  alone)  comrruous  to  the  uses  made  of  the  word, 
in  the  several  forms  of  expression  mentioned  in 
notes  186  and  180.  Any  of  the  others,  however,  would 
equally  favour  the  view  which  I  tal^e  of  the  law. 

(1S4)  See  Litt  sect  828:  8  Reev.  Eufirl.  Law,  858; 
Com.  Di£r.  tit.  Estates,  K.  8;  7  Mann.  &Gran£r.  172. 
note  c.  In  the  words  of  the  last  mentioned  book. 
*'wlth  respect  to  occupation  and  the  risrht  to  occupy, 
there  is  no  difference  between  tenants  in  common 
and  joint-tenants:  [see  ante,  note  128:  Ck>.  Litt.  189, 
a;]  in  either  case  each  of  the  two  or  more  tenants 
is  said  to  hold  the  whole  and  nothing,  nihil  habet  et 
totum  habet,  or,  in  the  le^al  phrase,  he  is  seised, 
per  my  et  per  tout"  The  notes  In  the  several 
series  of  reports  of  which  Serjeant  Manning  has 
been  a  co-reporter,  are  so  distinguished  for  leaminfir 
and  accuracy,  that  it  is  of  moment  to  point  out  a 
mistake  in  them  when  one  occurs.  In  the  present 
instance,  the  word  "seised,"  is  improperly  used 
for  "possessed:"  (see  the  next  sncceediuff  note:) 
the  difference  between  them  beinff  stronirly 
marked,  (see  1  Burr.  107, 114,  Taylor  v.  Horde:  2Ld. 
Keny  219-229.  S.  C.  CJo.  Litt.  880.  b,  note  1  by  BuUer: 
8  Thom.  Go.  Litt.  5,  note  E :)  and  In  this  discussion 
of  the  utmost  importance.— "Nota.  between  joint- 
tenants  there  is  a  twofold  privity,  viz.  in  esute  and 
in  possession:  between  tenanu  in  common  there  is 
privity  only  in  possession,  and  not  in  estate:  but 
parceners  have  a  three-fold  privity,  viz.  in  estate, 
in  person,  and  in  possession."    Co.  Litt  109,  a. 

(185)  Thus  constitutinsr  them  tenants  in  common; 
who  are  seised  (in  contradistinction  to  possessed,— 
see  the  last  preceding  note:)  per  my  et  son  per  tout 
4  Kent's  Comm.  808:  Wart  Oonvey.  184;  Watk.  Con- 
vey. 94,  Prest  edit:  Shepp.  Touchst  827.  note  n. 
Ath.  edit :  1  Rep.  Le?.  488. 4th  edit 

(188)  2  Blackst  Comm.  188.— The  passage  is  re- 
tained b>  Tucker.  (I  Comm.  B.  2.  p.  170.  edit  1880:) 
and  transcribed  by  Thomas.  (1  Co.  Litt  788,  note 
E:)  Crabb.  (on  Real  Prop,  sect  2806;)  and  Lomaz; 
<1  Diir.  470:)— but  Stephen,  in  his  Commentaries, 
avowedly  founded  upon  Blackstone's.  has  rejected 
it,  and  substituted  therefor  what  follows:— "There 
is  [in  cases  of  joint-tenancyl  an  entirety  and 
equality  of  interest  amons  the  tenants;  for  while 
they  continue  to  hold  tosrether,  they  are  not 
considered  as  holdinsr  in  distinct  shares,  but  each 
is  equally  entitled  to  the  whole.  And,  on  the 
other  hand,  thoug-h  the  entirety  ceases  for  the 
purpose  of  alienation,  every  co-tenant  beinff  en- 
titled (if  he  thinks  proper)  separately  to  trans- 
fer his  own  share,  yet  the  equality  remains:  for 
each  is  capable  of  conveying-  an  equal  share. 
This  combination  of  bntirbtt  oriNTBRKST  with  the 

POWXB  OF  TRANBFBRRINO  IN  EQUAL  SHABES  iS  ex- 
pressed by  the  ancient  law  maxim,  that  every  joint- 
tenant  is  seised  per  my  et  per  tout "  1  Steph.  Comm. 
314.— By  means  of  this  power,  whenever  he  chooses, 
any  joint-tenant  may,  to  the  extent  of  an  equal  ali- 
quot share,  destroy  the  joint-estate,  and  as  between 


has  an  undivided  moiety  of  the  whole,'*  he 
uses  language  that  can  hardly  fail  to  mis- 
lead. In  a  certain  sense  each  has  an  undi- 
vided moiety,  because  what  he  has  in  a 
moiety  is  conjoint;  but  he  has  not  (what 
the  expression  easily  may  be,  and  perhaps 
generally  is  understood  to  mean)  either 
separately  or  only  such  moiety;  for  in  the 
same  manner,  that  is  to  say  conjointly  with 
his  companion,  he  has  both  it  and  the 
residue  of  the  estate.  (137)  And  from 
these   premises,  and  from  them  alone,  may 

be  logically  deduced,  as  **a  natural 
395      and  regular  ^^consequence, "    (138)  the 

jus  accrescendi.  (139)  For  if  each 
joint-tenant  owned  separately  an  undivided 
moiety  or  other  part  naturally  and  regularly 
such  moiety  or  other  part  should  be,  like 
any  other  interest  owned  separately  by  him, 
transmissible  on  his  death  to  his  heirs,  dev- 
isees, executors  or  administrators.  But  be- 
cause there  cannot  be  a  separate  ownership 
of,  or  in  respect  to,  a  joint  estate ; — for  this 
reason, — ^and  for  no  other,— by  the  common 
law,  the  whole  of  such  estate  ** remained" 
(140)  upon  his  death,  in  his  companions 
without  him,  as,  during  his  life,  it  had 
subsisted  entire  in  them  with  him. 

I  have  bestowed  such  minute  pains  in  an 
endeavour  (perhaps  after  all  not  successful) 
to  make  this  matter  clear,  because  a  just 
conception  of  the  nature  of  a  joint  estate  is 
on  many  occasions  important,  and  yet  (as 
there  is  good  reason,  from  what  appears  in 
our  books,  to  believe)  by  no  means  com' 
mon.  Unfortunately  Littleton  himself  has 
used  expressions,  (141)  not  sufficiently 
guarded  against  misrepresentation,  whereby 
others  have  been  led  to  maintain,  of  pur- 
pose and  by  design,  a  doctrine  that  is 
neither  true,  nor  reconcilable  with  the  gen- 
uine simplicity  (142)  of  a  joint  estate.     This 


such  share  and  the  residue,  substitute  a  tenancy  in 
common  for  the  joint-tenancy.  Litt  sect  892.  2»4. 
801, 802, 804 ;  Crabb  on  Real  Prop,  sect  28S0.  But  wliile 
it  remains  dormant  there  is,  to  practical  purposes, 
no  difference  between  joint-tenants  on  the  one 
hand,  and,  on  the  other,  husband  and  wife  holding 
by  entireties,  [under  the  old  law.  prior  to  V.  C.  184», 
ch.  116.  sect  18!l  who.  for  want  of  this  power,  are 
said  to  be  seised  per  tout  et  non  per  my.  2  Blackst. 
Comm.  182:  Bell  on  Husb.  &  Wife,  896;  Whart  Con- 
vey. 121:  4  Kent's  Comm.  868,  n.  1  Lom.  Diff.  479;  2 
W.  Blackst  1214.  Green  v.  Kiufir:  8  Rand.  180.  181. 
Thorton  v.  Thorton:  1  Barr.  181,  Fairchild  v.  Cbas- 
telleux.— See  8  B  Monr.  442,  Trustees  of  Aagnsta  v. 
Purkins:  wherein  this  doctrine  of  entireties  (here- 
tofore universally,  and  still  firenerally,  supposed  to 
be  peculiar  to  the  case  of  husband  and  wife.)  was 
extended  to  the  trustees  of  a  town. 

(187)  **In  every  parcel,  and  by  every  parcel  and  by 
all  the  lands  and  tenements  he  is  jointly  seibkd 
with  his  companion.*'  Litt  sect  288.  This  is  accord- 
Incr  to  the  version  in  both  Co.  Litt.  and  the  Commen- 
tary on  Littleton  edited  by  Cary:  but  the  words  of 
the  orifirinal.  "enchescum  parcel,  et  per  cbescum 
parcel,  et  per  touts  les  terres  et  tenements.**  would 
equally  bear  to  be  translated  "in  every  parcel,  and 
throusrh  every  parcel,  and  through  all  the  lands 
and  tenements;"  and  this  version  seems  tome  better 
as  more  expressively  pointing  out  the  pervading- 
ness  of  the  joint  seisin. 

(188)  2  Blackst  Comm.  188.  See  ante  note  70;  4 
Reev.  Ensrl.  Law,  235. 

(189)  The  sense,  in  which  this  phrase  is  here  used, 
is  that  indicated  in  the  paras^raph  of  the  text  cor- 
respondlnir  to  note  85. 

(140)  Blackst  Comm.  188.  See  ante  note  80.  and  tbe 
quotation  at  the  foot  of  it  from  Strahan's  Domat. 

(141)  Sect  291. 

(142)  Beeves  (4  Hist  Euffl.  Law,  286.)  says:     ''Tbe 


316 


WYTHE 


Appendix. 


306 


doctrine  is  perhaps  the  most  broadly  stated 
bj  Lord  Chief  Baron  Corny ns,  who  says: 
''Joint-tenants  arc  seised  per  my  et  per 
tout;  but  [where  there  are  two,  each  of 
them  hath]  a  rigfht  only  to  a  moiety." 
(143)  And  Jud^e  Story,  less  positive  in  as- 
sertion, but  not  therefore  less  influential 
upon  the  minds  of  his  readers,— after  quot- 
ing some  expressions  of  Sir  £<dward  Coke, 
which  will  be  noticed  in  the  sequel, — de- 
mands: **Now  what  is  this  but  admit- 
396  ting,  that  joint-tenants  ^have  in 
reality  distinct  and  independent  in- 
terests, capable  of  a  distinct  alienation; 
aid  that  each  has  but  a  moiety  concurrent 
and  undivided,  with  the  other,  in  the  prop- 
erty, with  a  right  of  survivorship  in  case 
no  severance  takes  place."     (144) 

To  me  it  seems,  that  with  proper  expla- 
nations every  difficulty  springing  from  the 
nature  of  the  subject,  and  not  merely  created 
by  the  mistakes  and  contradictions  (some- 
times self-contradictions)  of  the  writers 
upon  it,  may  be  removed.  When  it  is 
affirmed,  that  each  joint-tenant  owns  con- 
jointly with  the  rest  the  entire  estate,  and 
separately  nothing,  no  more  is  asserted  than 
that  this  is  so  while  the  joint  estate  en- 
dures. Whenever  it  is  destroyed,  in  that 
instant  it  is  transmuted  into  the  estates 
which  succeed  it.  And  what  is  necessary 
to  a  perfect  comprehension  of  the  subject, 
in  all  its  aspects,  is  (as  it  seems  to  me)  to 
keep  in  view  steadily  the  nature  of  this 
transmutation,  with  a  reference  to  the  dis- 
tinctive principles  of  the  estates,  which 
simultaneously  it  annihilates,  on  the  one 
hand,  and  brings  into  existence,  on  the 
other.  Until  then,  to  all  intents  and  pur- 
poses, whether  as  among  the  joint-tenants 
themselves,  (145)  or  as   between  all  or  any 


idea  of  property  possessed  by  two  or  more  persons, 
where  each  has  in  him  the  entire  whole  and  every 
parcel  of  that  whole,  as  joint-tenants  are  said  to 
have,  is  a  subtllty  in  jurisprudence  which  savours 
mnch  of  the  a^e  In  which  it  was  conceived."— But  if 
four  words,  necessary  to  render  it  correct,  be  in- 
terpolated in  this  extract*  so  as  to  make  it  read 
"each  has  in  him  conjointly  with  his  companions 
the  entire  whole  every  parcel  of  that  whole,"  the 
subtllty  disappears.    See  further  In  note  14&. 

(143)  Ck)m.  DlfiT.  tit.  EsUte,  K.  & 

(144)  Stor.  Partn.  sect  89.  note  0.  Ck)ntrast  with 
this  what  is  said  in  note  32  ante;  particularly  the 
dictum  of  Bayley,  J.  there  mentioned. 

(145)  It  has  been  said:  "A  ffift  of  lands  to  two  or 
more  persons  In  joint  tenancy,  is  such  a  fflft  as  im- 
parts to  them,  with  respect  to  all  other  persons  than 
themselves,  the  properties  of  one  singrle  owner.  As 
between  themselves,  they  must  of  course,  have  sepa- 
rate rififhts."  Wms.  Real  Prop.  90.  On  which  I  make 
(besides  what  is  said  in  the  text)  two  remarks— 1. 
Whether  compatible  or  not  with  the  notion  of  all  the 
joint-tenants  beingr  inter  sese  "one  singrle  owner;" 
the  separate  rights,  which  every  such  tenant  has, 
are  perfectly  consistent  with  the  species  of  owner- 
ship  Insisted  upon  in  the  text  Accordlnsr  to  that,  all 
beiuir  intitled  conjointly  to  the  whole,  and  each  sepa- 
rately to  no  part  of  it;  if  without  the  consent  of 
all,  any  one  of  them  wastes  or  destroys  the  common 
subject  or  appropriates  to  himself  its  exclusive  en- 
joyment he  thereby  manifestly  usurps  more  than 
bis  own  right  and  to  the  same  extent  deprives  the 
other  joint  owners  of  theirs.  And  from  this  wrong, 
-which  is  not  (like  the  right  it  effects)  conjoint,— 
arises  a  new  right  distinct  from  any  before  existing: 
to  wit.  a  claim  to  redress  on  the  one  part,  having  for 
its  correlative,  on  the  other,  an  obligation  ex  malefl- 
cio:  (Jast  Inst  UIk  3,  tit  14,  sect  2;  Halllf.  Civ.  Law. 
00: )  which  new  right  corresponding  In  character  with 


of  them,  on  the  one  hand,  and  the  rest  of 
mankind,  collectively  or  individually,  on 
the  other  each  joint-tenant,  both  in  point 
of  seisin  and  in  point   of  right,  has,  in  the 


the  wrong  from  which  it  originated,  is  therefore 
necessarily  separate.  In  this  manner,  all  these  sepa- 
rate rights  are  offshoots  and  excrescences  from,  and 
notany  portion  of  the  original  joint  right:  to  which, 
as  primary,  they  bear  the  relation  of  secondary. 
Or.  to  speak  after  a  fashion  arst  introduced  (it  is  be- 
lieved) by  Bentham,  and  since  adopted  to  some  ex- 
tent by  more  popular  writers,  they  may  be  regarded 
as  so  many  phases  of  an  ad  jective  individual  right  in 
each  of  the  joint-tenants,  by  means  of  which  is  se- 
cured to  him  his  fair  and  equal  enjoyment  of  the 
substantive  joint  right— 2.  By  whatever  appellation 
they  may  be  distinguished,  or  in  whatever  light  re- 
garded, and  however  at  this  day  their  existence  may 
be  deemed  a  matter  "of  course : "  there  Is  about  them 
a  subtilizing  refinement  (see  note  142:)  which  ap- 
pears to  have  been  not  well  (if  at  all)  understood  in 
the  early  ages  of  the  common  law.  Hence,  if  one  of 
several  Joint-tenants  committed  waste,  or,  without 
an  agreement  that  he  would  account  took  all  the 
profits,  of  the  common  subject;  his  companions 
were  wholly  destitute  of  legal  redress,— in  the  for- 
mer case,  ((To.  Litt  58.  b;  200.  b;  247,  b:  Rose.  Act. 
Real  Prop.  0, 108-109 :)  until  the  statute  of  Westm.  2,  ( 18 
Edw.  1,  St  1.)  c  22.  which  was  enacted  A.  D.  1286;  and 
even  afterwards  as  to  some  descriptions  of  waste ; 

(Y.  B.  60  Edw.  8.  3,  b,  Thomas  B v.  Heymonde 

H ;  Fitz.  Abr.  tit  Wast  pi.  96;  Bro.  Abr.  Ut  Entre 

Ck>ngeeable,  pi.  118,  tit.  Waste,  pi.  66;  2  Roll.  Abr. 
826,  pi.  7;)  indeed  there  is  reason  for  thinking  that 
Joint  tenants  were  not  comprehended  within  the 
statute,  as  it  was  construed,  until  it  was  held,  in 
1636,  by  Fitzherl>ert  and  Baldwin.  (Y.  B.  27  Hen.  8, 18. 
b.  pL  87,  Anon.  2  Inst  403;  3  Blackst  Gomm.  188.)  to 
the  dissatisfaction  of  Brooke.  (Bro.  Abr.  tit  Waste» 
pi.  4,)  that  its  equity  reached  to  their  case,— and  iu 
the  latter,  (Dr.  &  Stud.  dial.  1.  chap.  19,  pp.  64-66,  edit. 
Dubl.  1792:  Plowd.  247,  Willlon  v.  Berkley;  2  Rep. 
68.  a,  Tooker's  case:  Cro.  Eliz.  80S,  S.  C.  Co.  Litt  200, 

b.  Comyns  272,  Walker  v.  Holyday;  V.  Willes  208. 
Wheeler  V.  Home;  14  Viner613, 614.  S.  C  12  Ad.  &E1L 
N.  S.  966,  Eason  v.  Henderson;  3 Hawks 233, Cham- 
bers V.  Chambers  )  until  the  statute  of  4  &  5  Ann. 

c.  16,  s.  27,  which  was  enacted  A.  D.  1706.— Beyond 
what  redress  may  be  had  under  the  last  mentioned 
statute,  and  others  which  (on  this  side  of  the  Atlan- 
tic) have  been  made  upon  the  model  of  it— if  one 
Joint-tenant  holds  exclusive  possession  of  the  com- 
mon subject  being  a  chattel  personal,  there  is  even 
now  no  legal  remedy  for  the  rest  Litt  sect  823; 
Co.  Litt  200,  a;  Bac.  Abr.  tit  Joint-tenants  and 
Tenants  in  Common,  L;  Browne  on  Actions,  132; 
Broome  on  Parties,  sect  262.  2d  edit  2  Murph.  66, 
Campbell  v.  Campbell;  1  Ired.  271,  Bonner  v. 
Latham;  1  Monr.  26,  Chinn  v.  Respass;  2Harring. 
129,  Ellis  V.  Culver.  If  he  puts  an  end  to  the  joint 
esute,  by  the  destruction  of  its  subject  matter,  it 
is  probable  that  the  courts  in  England  would  now 
decide,)  8  Ad.  &  Ell.  N.  S.  906,  Higgins  v.  Thomas; 
2Saund.  Rep.  47  h,  note  1,  by  Serjeant  Williams;) 
as  some  of  the  American  courts  have  decided.  (3  Dev. 
398,  Lucas  V.  Wasson;  3  Oratt.  206.  Lowe  v.  Miller; 
see  also  l  Monr.  40,  Bell  v.  Layman:)  that  an  action 
will  then  lie  against  him:  But  I  have  not  been  able 
to  find  any  case  there,  in  which  it  has  yet  been  so 
determined:  on  the  contrary,  in  the  report  of  the 
case  mentioned  in  Co.  Litt  200.  a— 200,  b,  of  an  action 
by  one  tenant  in  common  against  another,  for  his 
destruction  of  the  whole  flight  of  doves  belonging 
to  them  in  common.— which  was  held  to  be  well 
maintainable,— it  is  expressly  stated  to  have  been 
said,  at  the  fcame  time,  that  if  they  were  Joint-ten- 
ants, it  would  be  otherwise.  Y.  B.  47  Edw.  3,  22.  b. 
pi.  64,  Anon.  And  though,  from  a  period  indefinitely 
remote,  the  common  law  has  furnished  remedies 
for  restoring  the  possession  of  a  joint-tenant  ousted 
from  a  freehold  estate  or  chattel  real  by  his  com- 
panions; yet  as  late  as  the  twenty-third  year  of 
Edward  8,  (A-  D.  1348-9.)  where  there  were  four 
joint-tenants,  and  two  of  them  turned  the  others 
out  of  possession,  the  latter  brought  their  assise  in 
the  names  of  all  the  four  against  the  two  that  were 
the  wrong-doers;  and  those  two  having  been  sum- 
moned and  severed,— in  like  manner  as  they  might 
have  been,  if  they  had  not  been  defendants  as  well 
as  plaintiffs,  (see  the  portion  of  the  text  correspond- 
ing to  notes  168  and  169;)— the  writ  was,  on  solemn 
debate,  decided  to  be  good:  Thorpe  C.  J.  saying, 
that  as  the  precedents  were.  It  might  be  sued  either 
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words  and  meaning^  of  Bracton,  totum  et 
nihil:  or,  to  vary  the  phrase,  and  adopt  the 
words,  less  elegant  but  quite  as  significant, 
of  Fleta,  (146)  on  the  like  occasion,  joint- 
tenants  are  proprietors,  '^quorum  nuUus  jus 
habet  separatim,  cum  jus  commune  sit  in 
personis  omnium  simul.*' 

397  *Of  this  the  proofs  abound    in    our 
books;  but,    to   avoid    an  intolerable 

prolixity,  some  few  specimens  of  them  only 
will  be  here  exhibited. 

1.  Inter  sese,  (besides  the  jusaccrescendi, 

from  which  an  argument  has  been    already 

drawn  to  this  point,)  one  joint-tenant  may 

release,  and  by  that  means  effectually 

398  relinquish    and   renounce    *^(147)    the 
estate,    in   favour   of  all,    (148)  or  of 

such  one,  (149;  or  more,  (150)  as  he  may 
designate,  of  his  companions ;  whereas  one 
tenant  in  common  cannot,  with  any  effect, 
release  to  another,  (151)  but,  if  he  would 
divest  himself  of  his  interest  in  the  undi- 
vided subject  held  by  him  and  the  others, 
so  as  to  vest  in  all  or  any  of  them,  he  (not 
only  may,  (152)  but)  must  (153)  convey  it 
by  the  like  means  and  in  the  like  manner, 
as  if  he  were  transferring  it  to  a  stranger, 
— for,  in  point  of  estate,  tenants  in  common 
are  strangers  to  one  another,  but  a  joint- 
tenant  cannot  make  either  a  feoffment, 

399  (154)  or  a  surrender,  *(155)  or  a  grant. 


in  the  names  of  the  four  or  of  the  two.  Lib.  Assis, 
anno  23,  fol.  100,  b:  pL  0,  Anon.  Fltzh.  Abr.  tit.  Brlefe, 
pi.  708;  Bro.  Abr.  tit.  Assise,  pi.  251 :  tit  Joinder  in 
Accion  et  in  Flee.  pi.  56:  tit.  Sommons  et  Seuerance, 
pi.  17.  In  whichever  form  the  suit  was  brought  it 
merely  vindicated  the  joint  risrht,  and  restored  a 
possession  pro  indiyiso,  6  Rep.  13,  a,  Morrice's  case; 
Co.  Litt  187,  a.  14  Viner478,  pi.  18,  &  Mar?.  518,  lettQ. 
a.  The  writ  de  reparatione  facienda  stood  upon 
grounds  which  were  distinct  and  peculiar.  See  Co. 
Litt.  54,  b;  200,  b;  11  Rep.  82,  b,  Bowie's  case;  1  Salk. 
seo,  arsr.  Tenant  v.  Goldwin;  2  Ld.  Raym.  1091;  6  Mod. 
312.  S.  C. 

(146)  Lib.  6,  cap.  48,  sect  1,  p.  430. 

(147)  Shepp.  Touchst  314,  Prest  Edit  See  Dyer 
268,  a,  Estost's  case:  1  Anders  46:  Benl.  195,  S.  C. 
Winch  3  Wase  v.  Pretty;  Hetl.  160.  Mortimore's  case; 
T.  Raym.  418,  Harrison  v.  Belsey ;  T.  Jon.  186;  I  Ventr. 
845:  PoUexf.  573;  3  Salk.  299,  pi.  4.  S.  C. 


(148)  Shepp.  Touchst  826-827. 

(149)  -•  -     —    -     - 


Litt.  sect  304.  805;  Perk,  sect  84;  Bro.  Abr.  tit 
Alienation,  pi.  4,  81 ;  Bro.  N.  a  65.  b.  pi.  296,  Anon.  Co. 
Litt  198,  a-198,  b. 

(150)2Prest  Abstr.Ol. 

(161)  Co.  Litt  200.  b:  Shepp.  Tonchst  827,  Prest  edit 
Bac.  Abr.  tit  Joint-Tenants  and  lenantsin  Common. 
A:  1.  8,  2.— In  the  original  and  all  subsequent  edi- 
tions of  the  last  mentioned  book,  the  same  proposi- 
tion is  stated  tit  Release,  C.  1:  but  in  the  seventh 
edition  (1832)  there  is  introduced  in  immediate  justa- 
position,  a  statement  of  the  case  of  Doe  v.  Prest- 
widsre,  4  Maul.  &  S.  178,  so  expressed  as  to  srive  it  a 
flat  contradiction.  And  the  reporters'  abstract  of 
the  case  is  couched  In  the  same  terms,  but  upon 
looking  Into  the  report  at  larsre  it  will  be  seen  that 
the  conveyance  was  by  lease  and  release,  as  in  ordi- 
nary cases  between  mere  strangers ;  and  in  the 
deed  of  release,  moreover,  were  the  words  "arrant 
bargain*  and  sell,  alien  and  confirm."  as  well  as 
"release."— So  that  the  case  did  not  require  an  ex- 
pression of  opinion  upon  this  point:  nor  was  any 
^ven. 

(152)  2  Woodd.  Lect  135-186. 

(153)  2  Prest.  Abstr.  77:  AUn.  Part  129. 

(154)  Y.  B.  22  Hen.  6.  42. 1>— 48,  a.  Rose  W 's  case: 

18  Edw.  27.  pi.  22,  Anon;  Fitzh.  Abr.  tit  Feffements 
et  Faits,  pi.  11 ;  Bro.  Abr.  tit  Feoffments  de  Terres, 
pi.  15.  45, 48;  2  Roll.  Abr.  86,  (A.)  pL  2:  Perk,  sect  198, 
197;  2  Inst  244;  Shepp.  Touchst  205;  AUn.  Part 
12»-129. 

(l.^)  Y.  B.  22  Hen.  6.  51,  a.  pi.  14,  Anon.  Fltzh,  Abr. 
tit  Surrendre.  pi.  2;  Bro.  Abr.  tit  Surrender,  pi.  18: 
2  Roll.  Abr.  86  (A.)  pi.  8;  Perk,  sect  586;  Shepp. 
Touchst  303;  Watk.  Convey,  Prest  edit 


(156)  or  an  assignment,  (157)  or  a 
bargain  and  sale,  (158)  to  one  or  more  or  all 
of  his  companions,  nor  covenant  to  stand 
seised  to  his  or  their  use,  (159)  with  any 
degree  of  effect  in  the  way  those  several  as- 
surances usually  operate.  And  though  (to 
save  the  intention  from  being  defeated,  and 
ut  res  magis  valeat  quam  pereat, )  the  courts 
will,  whenever  they  can,  construe  any  form 
of  assurance  between  joint-tenants,  de- 
signed for  putting  with  an  interest  in  the 
joint  estate,  to  be  a  release,  (160)  because 
in  no  other  way  can  any  such  assurance 
(161)    operate     between    them;     yet     the 


(166)  1  Leon.  283,  Jenner  and  Hardie*s  case:  1 
Ventr.  78,  Chester  v.  Wilson;  2Saund.  96;  8  Salk. 
206,  pi.  9,  S.  C.  See  also,  the  case  of  Eustace  v. 
Scawen,  stated  in  note  166. 

(157)  2  Saund.  96,  Chester  v.  WiUan. 

(168)  Cro.  Jac.  696,  Eustace  v.  Scawen:  Wath.  (Con- 
vey. 89,  Prest  edit;  1  Thom.  Co.,  Litt  788.  note  E: 
Crabb  on  Real  Prop,  sect  2816. 

(169)  In  Godb.  146.  Whltlock  and  HartwelPs  case, 
it  is  so  laid  down,  and  said  to  have  been  "adjud^red 
in  Barton  and  Harvey's  case.  87  Eliz."  And  doubt- 
less the  law  is  so.  But  the  report  in  Qodbolt  thourh 
followed  without  objection  in  14  Vlner  471,  pL  8, 
marff.  srives  a  g-rossly  false  idea  of  both  Whltlock 
and  Hartweirs  case,  (S.  C.  Moore  776;  Noy  14;  Cro. 
Jac.  91;  2  Roll.  Abr.  89.  pi.  5;  cited  1  Roll  Rep. 
408;)  a:id  Barton  and  Harvey's  case,  (S.  C.  Moore 
305;  Noy  167;  Poph.  06;  Oouldsb.  187:  2  And.  16; 
Dyer  187,  a,  pL  6,  marff.  3  Roll.  Abr.  89,  pL  4;  cited 
Moore  776:  Noy  14:  Cro.  Jac.  91:  1  RolL  Rep.  aoo, 
402;  3  Bulstr.  181,  182.  138,  278:)  as  appears  from  all 
the  other  (numerous)  accounts  of  each. 

(160)  Glayt  82.  BaUard  v.  SitweU:  2  Saund.  06. 
Chester  V.  Willan:  T.  Raym.  187;  1  Ventr.  78;  1  Sid. 
46  e;  2  Keb.  641;  3  Salk.  205,  pi.  9,  S.  a;  Shepp. 
Touchst  206.  304,  814,  Prest  edit 

(161)  Cro.  Jac  606,  Eustace  v.  Scawen;  2  Keb.  642, 
Chester  v.  WiUand;  Gilb,  Ten.  78;  Bac.  Abr.  tit 
Release,  C.  1;  Com.  Dlff.  tit  Release,  D.  1:  4  Wood*s 
Convey.  641,  note  b,  edit  t)ubl.  1792;  Wms.  Real 
Prop.  108.— In  Y.  B.  22  Hen.  6,  48,  a.  Rose  W— 's  case, 
Newton,  C.  J.,  havin?  delivered  his  opinion,  that  a 
joint-tenant  cannot  enfeoff  his  companion,  subjoins: 

'Bat  if  the  feoffment  be  made,  then  peradventure  it 
will  enure  by  way  of  confirmation;"— **if  it  be  by 
deed,"  adds  Fitzherbert  in  his  Abr.  tit.  Feffements 
et  Faits,  pi.  11.  On  the  sole  foundation  of  this  dictum, 
or  (which  is  more  probable)  the  mis-statement  of 
it  in  Bro.  Adr.  tit  Confirmation.pl.il;  where  the 
qualifyinsr  "peradventure"  is  omitted;  it  Is  stated 
in  several  later  books,  that  a  feoffment  (Owen  102. 
James  v.  Portman;  5  Vlner  386,  pi.  8:  14  Viner  470, 
pi.  2,  marcr.  1  Wood's  Convey.  218,  note  b:  823,  note  a. 
edit  Dubl.  1792;)  or  a  ffrant  (Hardr.  49,  Jones  v. 
Clarke:)  of  one  joint-tenant  to  another,  shall  oper- 
ate, and  (Plowd.  156,  Throckmorton  v.  Tracy :  4  Mod. 
150.  arcr.  Barker  v.  Lade:)  he  pleaded,  as  a  confirma- 
tion. ConcemiufiT  the  effect  of  a  direct  confirma- 
tion between  joint-tenants,  I  have  found  but  one 
case  in  the  books,  and  that  is  thus  sriven  from  MSS, 
in  Fitch.  Abr.  tit  Confirmation  pi,  15:  (Tonfirmation 
by  one  joint-tenant  to  his  companion  availeth  not 
per  Thorp  and  Grene.  in  assise,  Trin.  34  Edw.  8.  and 
his  part  [moiety]  doth  not  pass  thereby;  butitex- 
tincruisheth  his  part  in  the  moiety  of  his  companion, 
and  breaks  the  survivorship,"  the  better  opinion, 
however,  is  opposed  to  the  last  of  these  propositions: 
(Litt  Sect  523;  Shepp.  Touchst  314;  Gilb.  Ten.  78;) 
and  Sir  Edward  Coke  srives  It  a  direct  contradiction. 
—Co.  Litt  298,  b.  And  therefore,  upon  the  whole, 
the  truth  sc  ems  to  be  that  a  mere  confirmation,  or 
any  other  assurance  operatinsr  as  such,  between 
parties  who  are  joint-tenants,  can  do  no  more  than 
give  validity  to  the  joint  estate,  against  any  other 
title  which  may  be  in  the  confirm er,  (Shepp.  Touchst. 
814,  Prest  edit)  without  in  any  desrree  disturbincr 
the  mutual  relation  between  them  arising  out  of 
their  joint- tenancy.  Nor  is  it  an  objection,  that  if 
the  deed  of  confirmation  contain  the  words,  "to 
have  and  to  hold  to  him  and  to  his  heirs  all  the  tene- 
ments whereof  mention  is  made  therein,"  then  the 
confirmee  hath  a  sole  estate  in  the  tenements;  (Litt 
sect  623;  Plowd.  158,  Throckmorton  v.  Tracy:)  be- 
cause in  such  a  case  the  deed  operates  in  that  re- 
spect as  arelease,  and  not  as  a  confirmation.— Shepp. 
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400  distinction  *i8  not  therefore  idle  or 
merely  nominal ;  not  only,  nor  prin- 
cipally, because  in  such  cases  the  assurance, 
whatever  may  be  its  form,  must,  in  plead- 
ing, be  stated  as  a  release ;  (162)  but  also 
for  other  and  far  weightier  reasons.  Thus, 
it  can  never  be  construed  in  that  way,  un- 
less it  be  by  deed ;  and  therefore  a  feoffment 
between  such  parties,  though  livery  be 
made  according  to  a  written  charter,  if  that 
be  not  also  sealed,  will  avail  nothing:  (163) 
nor  can  it  be  so  construed  quoad  one  of 
several  persons  to  whom  it  is  made,  when 
quoad  the  rest  of  them  it  can  have  full  effect, 
in  its  own  proper  mode  of  operating ;  and 
therefore  in  the  case  of  a  feoffment  made 
by  a  joint-tenant  to  his  companion  and  a 
stranger,  (164)  whether  it  be  with  or  with- 
out deed — the  stranger  takes  (165)  the  whole. 
And  where  such  a  construction  is  adopted, 
the  effect  it  produces  is  only  that  which  is 
proper  to  a  release,  and  not  the  :^ull  effect 
that  would  ensue,  if  the  assurance  could 
operate  in  its  accustomed,  and  what  may  be 
called  its  natural,  manner;  as  is  proved, 
and  illustrated  very  strikingly,  by  the  case 

of  Eustace  v.  Sea  wen  (166)     Upon  all 

401  *which  this  observation,   pertinent  to 


TouchsL  314.  Prest  edit.  Qllb.  Ten.  78.  note  c,  Watk 
ediL— And  If.  as  bas  been  susr^cBted,  (Sbepp.  Toncbst 
293.  note  i,  Atb.  edit)  contrary  to  the  received  opin- 
ion. (Wath.  Convey.  89.  Prest  edit  1  Madd.  228.  Att 
Gen.  V.  Hamilton:)  Joint-tenants  can  excbamre  with 
one  another,  so  as  to  convert  the  Joint  seisin  of  both 
ia  the  whole  into  a  sole  seisin  of  each  in  the  respec- 
tive parts;  the  transaction  must  operate  by  way  of 
mutual  release,  as  the  author  of  the  suffsrestion  him- 
self admits. 

(102)  2  Sannd.  97,  Chester  v.  Willan:  and  Serjeant 
Williams'  note  2  to  that  case. 

(18S)  1  Leon.  288,  Jennor  and  Bardie's  case:  4  Leon. 
187,  Anon.  Shepp,  Tonchst  208,  note  c,  Atb.  edit;  I 
Pre«t  Abstr.  61. 

(164)  Simpliciter,  so  as  to  constitute  them  [if  it  could 
have  the  proposed  effect]  Joint-tenants  inter  sese  of 
the  undivided  share  intended  to  be  conveyed;  secus. 
if  tbe  terms  of  it  be  snch  as  would  make  them  ten- 
ants in  common  thereof  with  one  another.  See 
Shepp.  Touchst  83. 220.  Prest  edit 

(166)  See  ante  note  48.— By  the  common  law  a  feoff- 
ment miffht  be  made  without  writinir.  2  Sand.  Us. 
&  Tr.  3:  2  Lom.  Dig.  4-5.  The  statute  of  Frauds  and 
Perjuries  (29  Car.  2.  c.  3,)  made  a  writing,  but  not  a 
deed  necessary.— Shepp.  Touchst.  208,  Prest  edit 
ibid,  note  c.  Atb.  edit  But  in  Virginia,  by  statutes, 
a  deed  has  lonsr  been  indispensable  for  the  convey- 
ance of  an  estate  of  inheritance  or  freehold,  (3  Hen. 
Stat  818-819.  act  of  Oct  1705.  ch.  21,  616:  act  of  Oct 
1710.  ch.  IS,  sect  1:  5  Hen.  Stat  406,  act  of  Oct  1748.  ch. 
1.  sect  1;  or  for  a  term  of  more  than  five  years.  12 
Hen.  Stat  154.  act  of  Oct  1785,  ch.  62,  sect  1 :  R.  C. 
1819,  ch.  90.  sect  1.    [V.  C.  1849,  ch.  116.  sect  1.1 

(166)  Cro.  Jac.  696;  W.  Jon.  56;  A.  Benl.  147,  (mis- 
pared  151 :)  2  RolL  Rep.  896, 444.  472. 485;  2  Roll.  Abr.  86. 
(AJ  pi.  1;  408.  [L.]  pi.  3;  409,  [Z.]  pi.  2.  in  this  case,  as 
appears  by  comparing  the  different  reports  of  it,  a 
man  and  a  feme  sole  were  Joint-tenants  for  life ;  the 
latter  married,  and  she  and  her  husband,  by  fine, 
irranted  to  the  former  the  tenements  which  were 
tbe  subject  of  the  Joint-estate,  and  all  and  whatso- 
ever they  had  therein,  for  the  term  of  the  life  of  the 
feme,  habendum  to  him  and  his  assigns  dnriuff  her 
Ufe.  and  warranted  the  same  to  him  and  his  heirs, 
as  lone  as  she  should  live;  he.  to  whom  the  fine  was 
levied,  died  durinff  the  life  of  the  feme :  and.  in  a  con- 
test between  one  who  entered  as  occnpant  and  the 
reversioner,  it  was  decided.— that  the  fine,  operat- 
Incr  only  by  way  of  release,  had  the  effect  to  make 
the  releasee  sole  tenant  of  the  whole  estate  for  the 
term  of  bis  own  life  and  no  longer,  so  that  there 
could  not  be  an  occnpant  of  either  the  whole  or  a 
moiety:  whereas,  if  it  conld  have  operated  to  the 
same  extent  as  it  would  have  done,  if  levied  to  a 
stransrer.  the  life  estate  in  one  moiety  would  have 
contlnaed  to  subsist  as  lonsr  as  the  feme  should  live. 


the  matter  in  hand,  may  be  made; 
that,  though  the  fact  of  each  joint-tenant's 
having  the  entire  seisin  may  sufficiently 
account  for  some  of  these  phenomena,  yet 
of  others  no  satisfactory  solution  can  be 
given,  but  upon  the  ground  that  each  has 
also,  from  the  beginning,  the  entire  right. 

2.  As  between  them  and  the  rest  of  man- 
kind, if  joint-tenants  be  disseised  of  real 
estate,  all  of  them  must  unite  in  any  action 
to  recover  it,  founded  on  the  right,  (167) — 
which  is  thus  also  proved  to  be  joint  in 
them ;  and  though  such  of  them  as  disap- 
prove and  refuse  to  maintain  the  action, 
may  be  summoned  and  served,  after  which 
it  will  proceed  in  the  name  of  the  others 
only,  (168)  yet,  if  it  be  successful,  all  will 
participate  in  the  benefit:  (169)  whereas 
tenants  in  common,  disseised,  cannot  (170) 
join  in  an  action  founded  upon  the  title, 
(171)  because  their  rights  are  distinct.  And 
for  the  like  reasons,  on  the  other  hand,  a 
third  person  cannot,  in  such  an  action,  sue 
a  joint-tenant  without,  (172)  nor  a  tenant 
in  common  with,  (173)  his  companions.  I 
lay  no  stress  upon  the  rule,  which  requires 
joint-tenants  to  unite  as  plaintiffs,  and  be 
united  as  defendants  in  merely  personal 
actions;  because  in  them,  for  special  rea- 
sons, it  is  equally  the  rule  that  tenants  in 
common  shall  join  (174)  and  be  joined. 
(175) 

Sir  Edward  Coke  does  say,  that  ' 'albeit 
joint  tenants  are  seised"  in  the  manner 
which  has  been  described,  *Mas,  for  exam- 
ples, where  there  be  two  joint-tenants 
402  in  fee,)  yet  to  divers  purposes  *each 
of  them  hath  but  a  right  to  a  moiety," 
(176)  of  which  he  proceeds  to  state  what  he 
considers  to  be  examples :  and  the  same  in- 
stances are  adduced  by  I#ord  Chief  Baron 
Comyns,  as  roof  of  his  broad  and  unqual- 
ified assertion  already  quoted. — But,  as  it 
seems  to  me,  there  is  not  one  of  them, 
which  does  not  admit  of  an  explanation,  on 
undeniably  sound  principles  of  law,  that 
will  make  it  harmonise  perfectly  with  the 
theory  here  maintained.  For  brevity's 
sake  I  shall  notice  only  that  which,  of  them 
all,  appears  to  be  the  most  pregnant, — 
namely,  that  '* where  all  the  joint-tenants 
join  in  a  feoffment,  every  of  them,  in  judg- 
ment of  law,  doth  give  but  his  part," — 
thereby  meaning  an  undivided  moiety  where 
there  are  two,  or  third  part  where  there  are 


(167)  Co.  Litt.  180  b:  195,  b:  Ctom.  Difir.  tit  Abate- 
ment. E.  9,  Rose.  Act  Real  Prop.  9.— Secus  in  a  pro- 
ceedlnff  not  dependinsr  ui!^on  the  title,  as  a  warrant 
of  detainer.  10  Smed.  &  M.  440,  Rabe  v.  Tyler.  See 
4  Rand  477.  Allen  v.  Gibson. 

(168)  Rose.  Act  Real  Prop.  172. 
(160)  Co.  Litt  188.  a:  364.  a.  b. 

(170)  This  was  altered  in  Virsrinia.  by  act  of  11 
Febr'y.  1824,  Sess.  Acts.  ch.  24,  sect  1;  1  Lom.  Diar. 
602.  [V.  C.  1849,  ch.  168,  sect  2.1  That  however,  does 
not  effect  the  argument  in  the  text  which  (thronffh- 
out)  is  founded  upon  the  common  law. 

(171)  Litt  sect  311,  312;  Com.  Diff.  tit  Abatement 
B.  10. 

(172)  Com.  DifiT.  tit  Abatement  P.  5. 

(173)  Com.  Dig.  tit  Abatement  F.  12.— This  like- 
wise is  altered  In  Virfirinia,  by  the  act  mentioned  in 
note  170. 

(174)  Com.  DifiT.  tit  Abatement  E.  10. 

(175)  Com.  DifiT.  tit  Abatement,  F.  6. 

(176)  Co.  Litt  186,  a. 
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three,  et  sic  de  caeteria.  Now  I  have  la- 
boriously sought  out  all  the  cases  I  could 
find,  (even  from  the  commencement  of  the 
Year-Books,)  of  such  joint  conveyances, 
whether  by  feoffment  or  by  any  other  mode 
of  assurance ;  and  in  not  one  of  them  have 
I  been  able  to  discover  any  point  decided, 
that  requires  them  necessarily  to  be  so  con- 
sidered. (177)  And,  on  the  contrary,  there 
are  points,  long^  and  perfectly  settled,  in  re- 
lation to  such  conveyances,  that  cannot  be 
reconciled  to  any  such  view  of  their  effect. 
Thus,  ^'if  two  joint-tenants  be  within  age, 
and  they  join  in  a  feoffment,  in  such  a  case 
a  joint  right  remains  in  them,  and,  there- 
fore, if  one  dies,  the  right  shall  survive, 
and  the  survivor  shall  have  the  right  of  the 
land  as  from  the  first  feoffer;"  (178)  from 
whom  the  joint-tenants  originally  derived 
their  estate.  Or,  as  I^ittleton  puts  it,  (179) 
*4f  two  joint-tenants  being  within  age 
make  a  feoffment  in  fee,  and  one  of  the  in- 
fants die,  and  the  other  surviveth,  inasmuch 
as  both  the  joint-tenants  might  enter  jointly 
in  their  lives,  this  Right  accrueth  all  to  him 
which  surviveth,  and  therefore  he  that  sur- 
viveth may  enter  into  the  whole."  And 
yet,  if  each  had  separately  made  a  distinctly 

feoffment,  the  survivor  could  have 
403      ^reinstated  himself,  by  entry  or  suit, 

in  no  more  than  one  moiety,  (180) 
and  the  other  moiety  would  have  descended 
to  the  heir  of  his  deceased  companion. 
(181)  In  one  case  of  this  class,  (182)  Herle, 
C.  J.  said, — and  Fitzherbert  in  his  Abridge- 
ment (183)  preserved  the  saying,  ^*si  deux 
lesseront.  certum  est  que  chescun  de  euz 
lessa  I'entier."  And  so,  if  "two  joint- 
tenants  make  a  feoffment  in  fee,  by  this 
word  dedi,"  (184)  says  Sir  Edward  Coke, 
(185)  and  **the  one  dies,  the  survivor  shall 
be  vouched  and  render  in  value  for  the 
whole,    (186)    for  though  the  state  [estate] 


(177)  Certainly  the  decision  in  Doe  v.  Chaplin.  8 
Taunt.  120,  (which  is  mentioned  in  2  Blackst  Comm. 
182,  note  7,  edit.  New  York,  1830:  and  in  Crabb  on 
Real  Prop,  sect  2808  a,)  does  not,— as  is  shewn  by 
the  remarks  of  Lord  Tenderden,  C.  J.  in  delivering 
the  judgment  of  the  court,  in  Doe  v.  Summersett,  1 
Barn.  &  Adolph,  135.  See  also  7  Mees.  &  W.  130,  Doe 
V.  Hoffhes,  Carr.  &  M.  280,  Alford  v.  Vlckery ;  2  Mann. 
&  Ry.  438,  Doe  v.  Hulme.  &  note  6  to  it;  17  Enfirl. 
Comm.  Law  Rep.  316,  S.  C.  5  East  491,  Right  v. 
Cuthell:8  B.  &  Aid.  689,  Goodllttle  v.  Woodward; 
10  B.  &  Cressw.  626,  Doe  v.  Walters. 

(178)  8  Rep.  48,  a,  WbittinfiTham's  case. 

(179)  Sect.  684.  See  Y.  B.  18  Edw.  2.  56&-KW,  Anon. 
Fitzh.  Abr.  tiL  Briefe,  pi.  881,  S.  C.  Y.  B.  21  Edw.  3.  BO 
a,  50,  b,  Kemp's  case;  Fitzh.  Abr.  tit.  Dum  fuit  infra 
aetatem.  pi.  1,  2;  Bro.  Abr.  tit.  Dum  fait  infra 
aetatem.  &c.  pi.  2:  tit.  Jointenants.  Join  tour,  &  Sur- 
vivonr,  &  Joynt  Actes,  pi.  13;  2  Roll,  Abr.  87,  (D.)  pi. 
2:  1  Roll.  Rep.  401.  442,  Smalman  v.  Affburrouffh;  3 
Bulstr.  274,  S.  C.  Palm.  254.  Darcy  t.  Jackson. 

(180)  2  Prest  Abstr.  59. 

(181)  8  Rep.  48,  a,  Whittinsrham's  case;  Co.  Litt  837, 
a,  b. 

(182)  Y.  B.  6  Edw.  3,  4,  6,  pi.  12,  Anon. 

(183)  Tit.  Dum  fuit  infra  aetatem,  pi.  4. 

(184)  As  to  which  see  Co.  Litt  384,  a. 

(185)  2  Inst  276-277. 

(186)  Y.  B.  39 Edw.  8.  26,  a— 26,  b,  Brinkel's case;  Bro. 
Abr.  tit  Recoverie  in  Value,  pi.  39.  To  prevent  the 
possible  misconception,  that  in  this  case  somethinfir 
may  have  turned  upon  the  word  dedi.  in  the  singu- 
lar number;  it  seems  proper  to  state  that,  accord- 
ing to  the  report  in  the  Year  Book,  J.  Brinkel,  in  a 
praecipe  quod  reddat  arainst  him,  vouched  to  war- 
ranty John  London  and  Robert  de  T ,  and,  to 

bind  them  to  the  warrantry,  "set  forth  a  deed  by 


passed  from  both,  and  the  statute  (187)  saith 
ratione  doni  proprii,  yet  each  of  them  did 
warrant  the  whole  by  this  word  dedi ;  other- 
wise the  survivor  ought  not  to  have  yielded 
the  whole  in  value,  as  it  hath  been  ad- 
judged" that  he  shall.  Does  it  not  equally 
follow,  that  each  also,  conjointly  with  the 
other,  gave  the  whole?     (188) 

404  »No.  2. 

FOKBCI^OSURB   OF  MORTGAGBS— ACCOUNT  OF 

Rbnts  and  Profits. 
In  England,  upon  a  successful  bill  of 
mortgagee  against  mortgagor  to  foreclose, 
the  decree  directs  a  reference  to  one  of  the 
masters  *Uo  compute  what  is  due  to  the 
plaintiff  for  principal  and  interest  on  his. 
mortgage,  and  to  tax  him  his  costs  of  the 
suit;"  after  which  in  ordinary  cases,  (1)  it 
proceeds  in  this  form  or  to  this  effect: 
**And  upon  the  defendants  paying  unto  the 
plaintiff  what  shall  be  reported  due  to  him 
for  principal,  interest  and  costs  as  afore- 
said,   within     six    months    (2)    after    the 


which  J.  L.  and  the  ancestor  of  R.  srave  [donerent.  in 
the  plural,  or  [more  exactly]  doneret  with  a  clrcum- 
flux  over  the  last  syllable.]  the  same  land  to  him,, 
without  clause  of  warrantry."  This,  it  was  airreed, 
did  not  bind  the  vouchee  Robert:  (see  Co.  Litt  384, 
a;  2  Inst  276-277;)  and  upon  debate  it  was  held,  that 
it  did  bind  the  other  vouchee  for  the  whole. 

(187)  4  Edw.  1.  St.  3,  called  from  some  of  its  provi- 
sions De  Bifiramis,  cap.  6. 

(188)  See  also  2  Prest  Abstr.  63H». 

(1)  That  is  to  say,  wherever  a  sale  is  not  decreed: 
—Which,  upon  a  bill  that  only  prays  to  foreclose,  (I 
Hovend.  Supp.  638;  2  Hovend.  Fraud.  202:)  cannot  be 
done  asrainst  the  mort^asree's  wish,  (18  Ves.  870, 
Kenebel  v.  Serafton;  2  Swanst  257,  Postlethwaite 
V.  Blythe:  see  2  Bland  666,  Andrews  v.  Scotton;)  In 
any  case  whatever;  not  even  where  an  infant 
entitled  to  redeem  is  defendant,  (8  Pow.  Mortsr.  6th 
edit  986,  note  Z,  Atkins  v.  Graves;  see  2  Ventr.  9a\, 
Sale  v.  Freeland ;  2  Vem.  618.  Draper  v.  Clarendon ; 
Set  Deer.  278-274:  276.  Wakeham  v.  Lome;  ibid. 
Hamond  v.  Bradley :  3  Ves.  817.  Bishop  of  Winchester 
V.  Beavor;  4  Ves.  370,  Spencer  v.  Boyes,  3  Myl.  &  Cr, 
169,  S.  C.  cited;  19  Ves.  114.  Williamson  v.  Gordon:  S 
Pow.  Mortg-.  6th  edit  983.  note  u:)  or  the  mortfiracre 
is  of  an  interest  in  stock  (2  Fonbl.  Eq.  6th  edit  261. 
Tancred  v.  Potts;)  in  reversion;  (3  Hare  36,  Slade  v. 
RifiTff:  4  Ensrl.  L.  &  E.  Rep.  147,  Wayne  v.  Hanham: 
see  1  Madd.  Chanc.  2d  edit  529,  Ponten  v.  Pafire  :  1 
Hare  422,  Dyson  v.  Morris;)  as  to  both  which  cases, 
on  this  point  there  has  been  some  difference  of 
opinion.  Nor  upon  such  a  bill,  (Mosel.  196,  Dashwood 
V.  Bithazey;  3  Pow.  Mort  6th  edit  1016;  see  12  Ves. 
48,  Palk  V.  Clinton;  7  Sim.  817,  Kerrick  v.  Saffery:) 
can  the  plaintiff  obtain  a  decree  for  a  sale,  unless 
by  consent;  or  where  it  would  promote  the  interest 
of  an  infant  owner  of  the  ri^ht  of  redemption :  (Set. 
Deer.  274,  Pace  v.  Marsden;  1  Madd.  Chance.  Sd  edit 

682, V.  Mansell;  1  Ves.  &  B.  223.  Moodey  v.  Mon- 

dey:  even  in  that  case,  however.  Sir  William  Grant 
refused  such  a  decree,  18  Ves.  88,  Goodier  v.  Ash  ton: 
sees  Pow.  Mortfir.  6th  edit  985,  note  z;  Macph.  Inf. 
422-^23;  1  Dan.  Chanc.  211-212.  Perk,  edit  3  Bland  193- 
194,  Williams's  case:)  or,  perhaps,  where  the  defend- 
ant makes  default  at  the  hearing,  (Set  Deer.  178-174. 
Hall  V.  Baker:  see  ibid.  867:  2  Sch.  &  Lefr.  300,  Carew 

V.  Johnston;  10  VeS.  30,  Stubbs  v. ;  2  Ves.  &  B. 

186,  Kniffht  V.  Younff;  1  Smith's  Chanc.  2d  edit.  416: 
2  Dan.  Chanc.  1st  edit  621-622.  Perk,  edit  1183-1184:) 
or  suffers  the  cause  to  be  heard  on  bill  taken  pro 
confesso.  Mosel.  196.  Dashwood  v.  Bethazey;  Coote 
on  Mortff.  3d  edit  494,  see  2  Bligh  170,  186,  Hamilton 
V.  HoufiThton;  2  Madd  Chanc  2d  edit  4fi9:  1  Hovend. 
Supp.  364;  Set  Deer.  372:  1  Dan.  Chanc.  Ist  edit.  (»fr- 
696,  Perk,  edit  570,  577-578.  Probably  the  decree 
made  by  Lord  Harcourt  in  Mason  v.  Lake.  2  Bro.  P. 
C.  2d  edit  497,  was  by  consent;  as,  it  is  certain,  the 
like  decree  was  in  Ransden  v.  Hylton.  Belt's  Sudd 
Ist  edit  850-351.  *^ 

(2)  Calendar,  not  lunar.  Bam,  C,  C.  824,  Anon.  Bac 
Abr.  tit  Mortffacre,  E.  7;  3  Pow.  Mort«r.  6th  edit.  972 
a:  Coote  on  Mortff.  3d  edit  498,  606.    The  contrary 


320 


WYTHE 


Appendix. 


406-407 


405  *^said  master  shall  have  made  his  re- 
port, at  such  time  and  place  as  the 
said  master  shall  appoint,  it  is  ordered  that 
the  said  plaintiff  do  reconvey  the  mortgaged 
premises  free  and  clear  of  all  incumbrances 
done  by  him  or  any  claiming  by,  from,  or 
under  him,  (3)  and  do  deliver  up  all  deeds 
and  writings  in  his  custody  or  power  relat- 
ing thereto,  upon  oath,  to  the  said  defend- 
ant, or  to  whom  he  shall  appoint;  but  in 
default  of  the  said  defendants  paying  unto 
the  said  plaintiff  such  principal,  interest 
and  costs  as  aforesaid,  by  the  time  afore- 
said, it  is  ordered  and  decreed  that  the  said 
defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemp- 
tion of,  in,  and  to  the  said  mortgaged 
premises."  (4)  On  a  bill  of  mortgagor 
against    mortgagee    to   redeem,    (5)    after 


sutement  in  2  Dan.  Chanc.  Ist  edit  648,  Perk,  edit 
ISM.  Is  erroneous,  and  in  conflict  with  Set  Deer.  140, 
the  sole  authority  there  voucbed.  In  some  cases,  (8 
Bro.  P.  C.  2d  edit  568,  WIckalse  v.  Short:  5  Bro.  P. 
C.  3d  edit  247.  Jones  v.  Kenrick:  0  Sim.  804,  Jones  v. 
Creswlcke;  806.  Nanfan  v.  Perkins,  cited:)  tlie  mas- 
ter nslnff  the  discretionary  power  which  the  decree 
seems  clearly  to  rive  him,  has  appointed  a  day  for 
the  payment  considerably  within  six  months,  eyen 
reckoned  as  lunar:  Bnt  in  most  of  the  reported 
cases,  wherein  the  fact  is  capable  of  beinsr  traced, 
he  has  allowed  the  full  term  of  six  calendar  months ; 
(1  Madd.  Rep.  287,  Edwards  v.  Cnnliffe:  4  Madd.  Rep. 
489,  Thompson  v.  Grant:  8  Myl.  &  Cr.  101,  King  v. 
Bryant:  9  Sim.  812.  Crompton  ▼.  Efflncrham,  cited; 
315,  Joachim  v.  HcDonall.  cited :  8  Beav.  479,  Eyre  v. 
Hanson:  see  also  2  Harr.  Ghanc.  182, 188«  edit  Philad. 
1807:  1  Smith's  Chanc.  2d  edit  S88:)  and  from  the 
lan?naffe  irenerally  used  in  the  cases,  this  is  what 
the  court  seems  to  expect  of  him.  See  2  Myl.  &  K. 
419,  Parker  v.  Housefleld:  1  Keen  16,  Mellor v.  Woods; 
1  C.  P.  Coop.  8.  Lewis  v.  John:  2  Yoanff,  &  Coll.  E.  C. 
730,  Thorpe  T.  Qartside.— For  a  reason  which  will 
appear  in  note  14,  it  is  of  little  moment  in  suits  to 
foreclose,  bat  may  be  of  ffreat  moment  in  suits  to 
redeem,  how  the  master  exercises  his  discretion  in 
this  particular.— As  to  the  time  allowed  for  succes- 
sive redemptions,  see  Set.  Deer.  162.  note  2. 


(8)  See  6  Dow  22.  Rnscombe  v.  Hare. 
(4) 


Set  Deer.  189,  Thorn  bury  v.  Dutton ;  158,  Hill  v. 
Price;  156,  Smyth  v.  Collier;  165,  Dalton  v.  Wilson: 
175,  Becket  V.  Micklethwaite:  6  Madd.  202,  S.  C.  8  Sim. 
498,  BaU  V.  Harris:  8  Myl.  &  Cr.  168,  Price  v.  Caryer; 
191.  King  v.  Bryant:  Vanheyth.  Eq.  Draftsm,  1st 
edit  647;  2  Newl.  Chanc.  2d  edit  845;  Mill.  Eq.  Mortff. 
250-262.  Substantially  this  form  of  decree  was  in 
ase  at  (5  Bro.  P.  C.  2d  edit  U7,  Jones  v.  Kenrick:) 
and  before  (2  Freem.  Hovend.  edit.  21.  Riffhtston  v. 
Overinfire,)  the  beffinniuir  of  the  eighteenth  century; 
and  one  very  similar,  it  is  said,  (1  Spence's  Eq. 
Jurisd.  608,  note  d.  Coll  v.  Wood:)  at  the  becrinnincr 
of  the  seventeenth,  which  seems  to  have  been  about 
the  time  the  practice  of  foreclosinir  befiran.  See  l 
Spence's  Eq.  Jurisd.  601-608;  Toth.  trans.  189-185,  edit 
1649:  ABenl.  176.  (mispaared  160.)  Edwards  v.  Wolfe; 

1  Salk.  404.  Anon.  Serjeant  Hutchins  there  men- 
tioned was  a  Commissioner  of  the  Great  Seal  from 
1690  to  1698.— For  the  form  of  a  decree  to  foreclose 
on  the  equity  side  of  the  Exchequer,  in  1700,  see  5 
Bro.  P.  C.  8d  edit  201.  Lantv.  Crispe:  and  for  similar 
forms  in  the  Chancery  Court  of  Maryland,  see  2 
Bland  372,  n.  Atkinson  v.  Hall;  666,  n.  Wardrop  y. 
Hall:  667.  n.  Hunter  v.  Gaunt:  668.  n.  Buchanan  v. 
Shannon. 

(5)  This— to  redeem— is  the  only  decree  for  the 
plaintiff  that  can  be  made,  without  the  mortffag-ee's 
consent  upon  a  bill  filed  against  him;  (1  Atk.  580, 
Smithson  v.  Thompson;  6  Ves.  573.  Trough  ton  v. 
Binkes:  8  Myl.  &  Cr.  69.  Tasker  v.  Small:  7  Sim.  479. 
Pcarce  v.  Hewett:  7  Beav.  816, 819,  Dalton  v.  Oayter ;) 
unless,  perhaps,  where  he  makes  default  at  the  hear- 
in?  or  suffers  the  bill  to  be  taken  pro  confesso.  con- 
cerning which  see  the  references  in  note  l.  And  this 
doctrine  is  held  even  in  Ireland,  (2  Ball  &  B.  565, 
McDonouffh  V.  Shewbridffe;  568.  n.  Drew  v.  O'Hara: 

2  Dm.  &  W.  486.  Balf  e  v.  Lord :)  and  Jamaica.  (1 1  Jar. 
573  n.  Gordon  v.  HoiBfall;  2  Spence's  Eq.  Jurisd.  671 ;) 
and  North  Carolina,  (3  Dev.  Eq.  Rep.  477.  GiUis  v. 
Martin;  (thooffh  in  all  of  them,  upon  a  bill  of  the 


406  directing  a  similar  reference  to  *^com- 
pute  what  is  due  for  debt,  interest  and 

costs,  (6)  the  decree,  mutatis  mutandis, 
proceeds  in  almost  the  same  words, — as  foK 
lows:  **And  upon  the  plaintiff's  . paying- 
unto  the  defendant  what  shall  be  reported 
due  to  him  for  principal,  interest  and  cost» 
as  aforesaid,  within  six  months  after  the 
said  master  shall  have  made  his  report,  at 
such  time  and  place  as  the  said  master  shall 
appoint,  it  is  ordered  that  the  said  defend- 
ant (7)  do  reconvey  the  mortgaged  premises 
free  and  clear  of  all  incumbrances  done  by 
him  or  any  claiming  by,  from,  or  under 
him,  and  do  deliver  up  all  deeds  and  writ- 
ings in  his  custody  or  power  relating 
thereto,  upon  oath,  to  the  said  plain- 

407  tiff,  or  to  whom  he*shall  appoint;  (8) 


mortg-affee  to  foreclose,  the  ordinary  course  is  to 
decree  a  sale,  whether  he  consents  or  not. 

(6)  In  cases  of  this  description  the  plaintiff,  thouffh 
successful,  must  pay  costs  to  the  defendant,  unless 
the  latter  has  forfeited  them  by  his  misconduct. 
See  Beam.  Costs,  1st  edit  80-48;  3  Pow.  Mortfir.  6th 
edit.  901-997,  note  D;  Coote  on  Mortff.  8d  edit  847,  885- 
888:  8  Dan.  Chanc.  1525-1582,  Perk,  edit  in  which 
books  most  of  the  very  numerous  authorities  or 
this  subject  are  collected. 

(7)  In  one  precedent  this  part  of  the  decree  runs 
thus:  "And  what  upon  the  balance  of  the  said 
account  shall  be  certified  due  to  the  said  defendant 
for  his  principal,  interest  and  costs,  it  is  ordered 
and  decreed  that  the  said  plaintiff  do  pay  the  same 
unto  the  said  defendant  within  six  months  after  the 
said  master  shall  have  made  his  report  at  such 
time  and  place  as  the  said  master  shall  appoint:  and 
that  thereupon  the  said  defendant**  Ac.  Set  Deer. 
144.  Oneley  v.  Moor:  2  Newl.  Chanc.  2d  edit  338, 
(Anon.)  S.  C.  And  to  the  same  effect  is  the  decree  in 
Proctor  V.  Gates,  if  we  may  trust  the  report  thereof 
in  2  Atk.  140;  not  however,  that  in  Glover  v.  Portinff- 
ton,  1  Chanc.  Cas.  51;  Nels.  96;  thoug-h  seeminsrly  so 
from  the-short  report  in  2  Freem.  188.  See  Set  Dec. 
168.  Kenner  v.  Goulston.  On  the  strength  of  the 
first  mentioned  precedent  alone,  it  is  stated  in  2 
Dan.  Chanc.  1st  edit  643.  Perk,  edit  1205.  that  decrees 
for  redemption  ''usually"  so  direct:  but  the  con- 
trary would  seem  to  be  true,  from  the  precedents 
cited  in  note  9,  except  that  above  mentioned  of  One- 
ley  V.  Moor,  and  from  the  following:  all  of  which, 
except  as  just  excepted,  accord  on  this  point  with 
the  form  in  the  text:  2  Freem.  (Hovend.  edit)  15, 
Sherman  v.  Cox;  69,  Newcombe  v.  Bonham:  89. 
Clarke  v.  Jevon;  250.  Cleveland  v,  Dashwood:  129, 
Cocker  v.  Be  vis;  1  C!hanc.  Cas.  61,  S.  C.  (in  which 
the  first  decree  was  made  by  consent:)  5  Bro.  P. 
C.  2d  edit  191.  Conway  v.  Shrimpton;  195.  Wilson 
V.  Tooker;  198.199,  Birne  v.  Hartpole:  210.  Stone  v. 
Byrne:  268,  259,  Amherst  v.  Lytton;  287,  Palmer  v. 
Jackson;  6  Dow  5,  Ruscombe  v.  Hare;  1  Bligh.  118, 
Jackson  v.  Jones.  And  therefore  a  proposition, 
which  has  been  with  great  confidence  advanced.  (18 
Johns  Rep.  544.  555, 560,  570.  Beekman  v.  Frost:  3  Pow. 
Mortg.  968.  note  1.  Rand's  edit)— that  in  a  bill  to 
redeem  It  is  essential,  and  indispensable,  the  plain- 
tiff should,  in  express  terms,  offer  to  pay  what  is 
due  for  debt  and  interest  with  costs.— would  seem 
to  be  mistaken.  See  1  Hoffm.  41,  Brown  v.  Frost: 
(in  which  case  the  Assistant  Vice  Chancellor's 
decree  was  reversed,  but  upon  a  ground  wholly  dis- 
tinct from  this,  10  Paige  248.  S.  C.)  Willis*  Eq.  Plead. 
160-166,  881-886;  Whitw.  Eq.  Prec.  92-«.  419-426.  As  to 
the  case  of  a  subsequent  incumbrancer  filing  (a  bill 
against  a  prior  mort^ragee  see  ibid.  420,  noie  c.  11 
Jur.  569,  578  a,  Gordon  v.  Horsf all :  2  Dru.  &  W.  486. 
Balfe  V.  Lord;  2  Spence's  Eq.  Jurisd.  671:  Set  Deer. 
157,  Denny  v.  Blowers:  167,  Kenner  v.  Goulston;  2 
Newl.  Chanc.  2d  edit  889-845. 

(8)  "And  that  the  said  defendant  do  deliver  the 
possession  of  the  said  mortgaged  premises  to  the 
plan! tiff, "—is  here  added,  if  the  defendant  be  in 
possession.  Set  Deer.  147,  Miller  v.  Beaty:  Ibid. 
Yates  v.  Hambly;  2  Atk.  860,  864,  S.  C:  8  Atk.  872, 
Ashenhurst  v.  James.  Upon  bill  to  foreclose,  where 
the  mort«ragor  Is  In  possession,  a  like  direction  is 
inserted  in  the  decree,  if  the  mortgage  be  equitable; 
(Set  Deer.  179,  Hiem  v.  Mill:  8  Myl.  &  Cr.  164.  Price 
V.  Carver;  8  Jur.  98,  Stevens  v.  Lord:  Mill.  Eq. 
Mortg.  260,  261;  2  Spence*s  Eq.  Jurisd.  798;  see  8  Atk. 
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but  in  default  of  the  said  plaintiff's 
pajins:  unto  the  said  defendant  what  shall 
be  so  reported  due  to  him  for  principal,  in- 
terest and  costs  as  aforesaid,  at  such  time 
and  place  as  aforesaid,  it  is  ordered  that 
the  said  plaintiff's  bill  do  from  thenceforth 
stand  dismissed  out  of  this  court,  with  costs 
to  be  taxed  by  the  said  master."  (9)  In 
either  case,  the  report  (10)  being  made  and 
eventually    (11)   confirmed,    (12) — formerly, 

(13)  if  the  money  was  notpaid  by  the 
408      time    appointed    therein,  *or  by  such 

further  time,  as  the  court,  upon  appli- 
cation   to   it,   allowed,    (14)  the  mortgagor 


5,  Lacon  v.  Merlins;)  but  not.  If  it  be  leffal,  tlie  court 
in  the  latter  case  leavioir  the  mortffacree  to  recover 
tlie  possession  at  law,  8  Chanc.  Cas.  2i4,  Anon.  2  Atk. 
101.  Sutton  v.  Stone;  8Pow.  Mortff.  6tb  edit.  966-966: 
988.  note  B;  Set  Deer.  140.  146,  179;  2  Spence*s,  Eq. 
Jurisd.  679.  793.  The  same  distinction  seems  also  to 
prevail  in  such  suits,  in  reg-ard  to  directingr  by  the 
decree,  that  the  mortsrafiror  shall  deliver  title  deeds 
of  the  estate  to  the  mortffaffee.  See  Set  Deer.  178-179. 
Hiem  v.  Mill;  Mill.  Eq.  Mortsr.  281;  1  Youn^eA  J.  117. 
Wiseman  v.  Westland:  17  X.aw  Journ.  Chanc.  N.  S. 
858,  Frazer  v.  Jones;  Coote  on  Mortf.  8d  edit  498;  2 
Spence's  Eq.  Jurisd.  786,  note  c. 

(9)  Set  Deer.  144,  Oneley  v.  Moor;  147,  Yates  v. 
Hambly:  149,  Knowles  v.  Chapman;  168,  Samborke 
V.  Hanbury:  170.  Aynsley  v.  Reed;  181,  Kempe  v. 
Westbrooke;  2Newl.  Chanc.  3d  edit  847:  Belt's  Supp. 
1st  edit  141,  S.  C.  Vanheyth,  Eq.  Draftsm.  ist  edit 
648:  8  Atk.  90.  Weltshire  v.  Smith:  666.  Forward  v. 
Daffleld;  2  Russ.  208.  Martinez  v.  Cooper;  8  Ves.  &  B. 
64.  n.  Smith  v.  Bicknell.  In  this  last  mentioned  case 
the  decree  was,  that  "in  default  of  the  plaintiff's 
payinfiT."  &c..  he  was  "to  stand  absolutely  fore- 
closed;"—in  Slin^by  V.  Hale.  1  Chanc.  Cas.  122.  it 
was  that  "if  the  plaintiff  failed  to  pay  the  money  at 
a  day  to  be  set  by  the  master,  the  defendant  should 
hold  discharg-ed  of  all  equity  of  redemption;"— and 
in  Tltley  v.  Davie's,  2  Younge  &  Coll.  C.  C.  405.  it  was, 
that  "in  default  of  the  plaintiff's  paylnff."  Ac.  his 
bill  was  "to  be  dismissed  with  costs,  and  he  to  be 
foreclosed;"— these  three  differlnfir  herein  from  all 
the  other  precedents  I  have  seen.  But  the  differ- 
ence Is  in  form  only;  for.  in  effect  the  dismission 
of  a  bill  to  redeem,  on  account  of  nonpayment  at 
the  day  appointed  by  the  master,  is  an  absolute 
foreclosure.  2  Atk.  867,  Cholmley  v.  Oxford;  11  Ves. 
199.  Bishop  of  Winchester  v.  Paine:  12  Ves.  62.  Palk 
V.  Clinton;  8  Hare  37,  Slade  v.  Rig-fir;  4  Johns.  Chanc. 
Rep.  148.  Ferine  v.  Dunn;  1  Bland  406.  Coleffate  D. 
OwiufiT's  case:  687.  Etchison  v.  Dorsey;  2  Spence's 
Eq.  Jurisd.  671.  See  7  Paisre  178,  Waller  v.  Harris. 
In  a  case  where  the  right  of  redemption  belonfired 
to  several,  of  whom  one  was  plaintiff  and  the  others 
defendants,  the  decree  was  that,  upon  such  default 
of  them  all.  the  latter  should  stand  foreclosed,  and 
the  bill  of  the  former  stand  dismissed.  Set  Deer. 
170.  Aynsley  v.  Reed;  1  Dick.  249,  S.  C.  See  also  1 
West's  Hardw.  452,  Hill  v.  Mawle, 

(10)  For  a  form  of  this  report  see  2  Harr.  Chanc. 
182.  edit  Philad.  1807;  and  for  the  method  of  pro- 
ceeding upon  the  reference,  see  1  Smith's  Chanc.  2d 
edit  688. 

(11)  6  Bro.  P  C.  2d  edit  247-249,  Jones  v.  Kenrick; 
1  Sim.  &  Stu.  864,  Renvoine  v.  Cooper:  8  Pow.  Mortff. 
6th  edit  998.  a,  note  F:  2  Dan.  Chanc.  1206,  Perk,  edit 

(12)  1  Smith's  Chanc.  2d  edit  639;  Coote  on  Mortg. 
8d  edit  493.  496. 

(13)  So  it  is  stated,  Set  Deer.  140:  and  reported  to 
have  been  said  by  Lord  Hardwicke,  1  West's  Hard. 
180.  Sheriff  v.  Sparks.  The  printed  reports  of  early 
cases  leave  the  matter  in  some  obscurity.  See  2 
Freem.  (Hovend.  edit)  129,  (Docher  v.  Bevis;  1  Chanc. 
Rep.  263;  1  Chanc.  Cas.  61,  S.  C.  122,  Slingsby  v.  Hale; 
217,  Roscarrick  v.  Barton;  and  note  16  post 

(14)  Set  Deer.  142,  Edwards  v.  CJunllffe:  1  Madd. 
Rep.  287,  S.  C.  1  Chanc.  Rep.  262,  Ismoord  v.  Claypool: 
9  Sim.  316,  n.  S.  C.  804-819.  Jones  v.  Creswicke.  and 
many  cases  cited  from  MSS.  in  it  and  a  note  to  it: 
Mosel.  246,  AnoD.  Barn.  C.  C.  221.  Anon.  2  Atk.  467. 
Fleetwood  v,  Jansen :  8  Pow.  Mortg-.  6th  edit.  997-999. 
notes  E  and  F;  1  Smith's  Chanc.  2d  edit  640-541. 
This  extension  of  the  time  for  payment  is  an  indul- 
grence,  which  (if  opposed,  8  Price  680,  Quarles  v. 
Knight:)  will  not  be  srranted,  even  the  first  time, 
unless  some  reason  for  it  be  shewn.  4  Russ.  124, 
Nanny  v.  Edwards:  2  Beav.  478,  Eyre  v.  Hanson. 


was      de     facto      absolutely      foreclosed  ; 


An  abuse  of  it  was,  in  one  case,  corrected  by  the 
House  of  Lords:  (6  Bro.  P.  C.  2d  edit  200.  Lant  v. 
Crispe;)  and  Lord  Eldon  often  firave  utterance  to 
his  rerret  that  the  practice  respectincr  it  had  been 
established  as  it  is.    2  Madd.  Chanc.  2d  edit  492. 
notes.  Anon.  17 Ves.  418,  Novosielski  v.  Wakefield; 
see  also  19  Ves.  140,  Reynolds  v.  Pitt    But  in  suits  to 
foreclose,  if  the  property  mortfiraged  is  ample  secu- 
rity for  the  debt  (1  Hare  262,  Geldard  v.  Hornby:) 
it  is  almost  of  course.  (2  Ball  &  B.  97,  Jesop  v.  King;) 
to  grant  a  first  enlargement  for  six,  and  a  second 
for  three  months,  upon  the  terms  which  will  be  pres- 
ently mentioned.    17  Ves.  882,  Monkhouse  v.  Corpo- 
ration of  Bedford:  2  Dan.  Chanc.  1206,  Perk,  edit 
In  the  first  mentioned  of  the  cases  above,  (Edwards 
V.  Conliffe,)  the  time  allowed  by  the  master  was  six 
months:  this  was  enlarged  six  months,  then  five 
months,  then  asrain  three  months,  "but  that  was  to 
be  peremptory;"  nevertheless    another  enlarge- 
ment for  three  months  was  asked.    The  Vice-Chan- 
cellor  said :    "It  requires  a  stronsr  case  to  induce  the 
court  to  make  a  fourth  order,  enlarginsr  the  time 
for  the  payment  of  mortgage  money,  decreed  to  be 
paid.    II  the  defendant  has  done  all  he  can  to  obtain 
the  money,  and  has  been  baffled  in  his  purpose  by 
unexpected  delays,  and  there  appears  a  stronff  prob- 
ability of  the  money  being  raisable  within   three 
months,  the  court  would  feel  disposed  to  enlarge 
the  time.'*   And  upon  an  affidavit,  of  the  defendant's 
solicitor,  making  out  such  a  case,  it  was  done.    The 
same  indulfirence,  however,  is  not  granted  insults  to 
redeem,  notwithstanding  the  absolute  foreclosure 
which  ensues  when  such  a  bill  is  dismissed  on  the 
ground  of  default  of  payment;  (see  note  9;)  it  being 
now  considered  as  settled,  that  the  court  cannot  in 
such  cases  extend  the  time  even  once.  (17  Ves.  417, 
Novosielski  v.  Wakefield;  7  Sim.  819,  Faulkner  v. 
Bolton;  2  Ball  &  B.  663,  McDonough  v.  Shewbridge: 
4  Johns.  Chanc.  Rep.  76.  Brinckerhoff  v.  Lansing: 
141,  Ferine  v.  Dunn:  1  Woodb.  8  Min.  61,  Jenkins  v. 
Eldridge;  2  Madd.  Chanc.  2d  edit  498;  2  Dan.  Chanc 
1206-1207,  Perk,  edit  1  Pow.  Mortg.  6th  edit  408,  note 
K;  Coote  on    Mortg.  8d  edit  496:  Set   Deer.  146:) 
unless  upon  circumstances  raising  an  equity  that 
would,  in  a  distinct  and  independent  suit  entitle  the 
mortgagor  to  relief.    See  2  Freem.  (Hovend  edit) 
129,  (Docher  v.  Bevis;  1  Chanc.  Rep. 258;  1  Chanc.  Cas. 
61,  S.  C.  17  Ves.  417,  Tipping  v.  Hause,  cited.    Origi- 
nally no  terms  seem  to  have  been  Imposed  as  a  con- 
dition of  granting  it;  but  afterwards  it  became  the 
practice  to  require,  that  subsequent  interest  should 
be  computed  upon  the  whole   aggregate  amount 
reported,  of  principal,  in terest,  and  costs.   1  P.  Wms. 
458,  Butler  V.  Duncomb;  663,  Brown  v.  Barkham; 
Moeel.  246,  Neal  v.  Att  Gen.  8  Atk.  728.    Harris  v. 
Harris:  2  Ves.  Sen.  471,  Bickham  v.  Cross:  1  Bro.  C. 
C.  574,  Perkyns  v.  Baynton;  2  Ves.  Jr.  168-169,  Cmlze 
V.  Hunter:  1  Jac.  &  Walk.  47,  Turner  v.  Turner;  7 
Sim.  488,  Breure  v.  Wharton:  see2  Vem.  892,  Bennet 
V.  Edwards:  2  Eden.  201,  Greenly  v.  Howe,  cited. 
This,  however,— only  raising  the  price  of  redemp- 
tion,—produced  no  beneficial  effect  to   the  mort- 
gagee, wherever  that  was  ultimately  relinquished : 
For  which  reason,  (as  it  would  seem,)  about  the 
commencement  of  this  century,  (1  Moll.  161,  Maghee 
V.  Mahon:  see  5  Bro.  P.  C.  2d  edit  201,  202,  Lantv. 
Crispe;  9  Sim.  309,  Nanfan  v.  Perkins,  cited:  the 
practice  now  prevalent  was  introduced,  of  reqnir* 
lug  payment  either  immediately  or,  under  circum- 
stances, at  a  short  day.  (2  Beav.  478.  Eyre  v.  Hanson; 
1  Hare  261,  Geldard  v.  Hornby;)  of  the  interests  and 
costs   already    reported;    (Ctoop.    28,    Wakerell    v. 
Delight:  9  Ves.  37.  S.  C.  17  Ves.  882.  Monkhouse  v. 
Corporation  of  Bedford ;  1  Madd.  Rep.  287,  Edwards 
V.  Cunliffe;  Set  Deer.  142,  S.  C.  9  Sim.  301,  Jones  v. 
Creswicke:)  which  being  paid,  of  course  only  the 
original  principal  is  left  to  bear  interest  in  any  sub- 
sequent computation.    1  Keen  267,  Wharton  v.  Crad- 
ock:  2  Keen  211.  Brewin  v.  Austin;  (}oote  on  Mortg. 
8d  edit  484-435:  2  Spence's  Eq.  Jurisd.  688.-11  Is  said, 
in  2  Bland  371,  Hammond  v.  Hammond :    "It  may  be 
regarded  as  a  general  rule,  here  as  in  England,  that 
where  a  debt  is  liquidated  by  an  auditor's  state- 
ment [master's  report!  confirmed,  the  whole  carries 
Interest  from  the  date  to  which  such  confirmation 
relates:  and  so  toties  quoties  as  any  new  statement 
may  be  made;"  the  context  shewing,  that  by  **the 
whole"  is  meant  the  aggregate  of  principal  and 
interest  reported,  and  also  costs  in  England  though 
not  in  Maryland.    See  ibid.  807-884.    But  the  authori- 
ties above  cited  shew,  that  the  general  rule  in  Eng- 
land has  long  differed  from  thiir  representation  of 
it.  (see  also  Set  Deer.  60;  180-181,  Smith  v.  Nelson:  8 
Smith's  Chanc.  2d  edit  846-848;  2  Dan.  Chanc  UiS, 
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409  •(IS)— but  now,  (16)  upon  default,  a 
further  order  is  necessary.  This 
(which  is   called    the   final   order)   is 

410  made  *  *  upon  reading  *the  decree,  the 
master's   report,    the   order   for  con- 
firming the  same,"  and   an   affidavit  shew- 
ing that  the  default  has  happened;  (17)  and 


Perk,  edit.)  however  much  it  does  seem,  durinsr  a 
considerable  period  of  time  to  have  accorded  there- 
with. 4  Bro.  C.  P.  2d  edit.  496,  Kelly  v.  Bellew:  506. 
Bradahawv.  Astly;  8  Bro.  P.  C.  2d  edit  395,  Stroud 
V.  Moor;  14  Vlner,  467.  pi.  4,  marsr.  S.  C.  1  P.  Wms.  480, 
BacoD  V.  Clerk:  l  Dick.  182,  Bedford  v.  Coke;  1  Ves. 
Sen.  498.  AsUey  v.  Powls;  2£q.  Abr.  520-590,  pi.  1.4, 
9:  8  FonbL  Eq.  5th  edit  489-440:  8  Pow.  Mortar.  6Ul 
edit  911-912:  Coote  on  Mortff.  Ist  edit  442-448,  2  Crabb 
on  Real  Prop.  $  2222.  See  also  1  Moll.  151-152.  Maffhee 
V.  Mahon;  2  Moll.  435,  Bachelor  v.  Blake,  and  cases 
cited  from  MSS.  In  a  note  to  it;  1  Johns.  Chanc.  Rep. 
14,  Connecticut  t.  Jackson :  Hopk.  846,  Hunn  v.  Nor- 
ton: 5  Palffe  54«,  Ryckman  v.  Parky ns;  1  Amer. 
Lead.  Cas.  2d  edit  536.  The  modern  EnsrUsh  Is  the 
same  with  the  Vlrffinla  rule,  as  that  was  expounded 
on  the  second  appeal  In  Snickers  v.  Dorsey.  (S.  C. 
on  the  first  appeal,  2  Mnnf.  605:)— arsmed  by  Tucker 
for  the  appellant  and  Nicholas  for  the  appellee, 
before  Judges  Brooke,  Coalter  and  Green;— who 
"decided  that  where  a  commissioner  reports  ao 
account  shefdnsr  a  balance  composed  of  principal 
and  Interest,  the  decree  should  not  sive  contlnulufir 
interest  on  the  affffresrate,  but  on  the  principal  sum 
only."  Judsre  Green's  MSS.  See  Franc.  Max.  (Hen. 
edit  92.  n,  1  Tuck.  Comm.  B.  2,  p.  113.  379.  edit  18S«:  1 
Lots.  Dlfir.  375:  4Gratt  43.  Cunulnsrham  t.  Cunnlnsr- 
ham:  34S,  Morris's  adm'r  v.  Morris's  adm'r.  The 
cases  of  Chamberlayne  v.  Temple,  2  Rand  884:  Beall 
V.  Silver,  2  Rand.  401 :  and  Laldley  v.  Merrlfleld,  7 
Lelirh  34A.  stand  upon  ground  which  Is  clearly  dlstln- 
irnlshable.  Where  the  balance  consisted  of  Interest 
entirely,  which  was  found  due  at  a  day  lonar  anterior 
to  the  commissioner's  report,  and  the  circuit  court 
decreed  payment  of  it  with  interest  from  that  ante- 
rior day;  the  decree  was  (by  a  special  court  of 
appeals)  reversed,  and  the  cause  remanded  with 
instructions  to  allow  interest  upon  the  sum  so  due 
(not  from  that  day,  nor  from  the  date  of  the  com- 
mission's report  nor  even  from  that  of  the  reversed 
decree  which  confirmed  the  report,  but)  from  the 
date  of  the  final  decree,  whenever  It  should  be 
made.  10  Leiffh  628,  Dunbar's  exr's  v.  Woodcock's 
ex'r:  see  9 Leifirh  488-190.  Handley  v.  Snod^rass.  And 
the  rule  has  been  at  least  intimated  to  be  the  same, 
respectluir  estimated  rents,  hires  and  profits:  (9 
Leigh  729,  Shields  v.  Anderson:)  which,  in  their  own 
natare.  are  not  Interest  bearing  subjects.  5  Leigh 
5fll.  Payne  v.  Graves:  6Iieigh  38.  Roper  v.  Wren:  see 
1  Manf.  183.  Dllliard  v.  Tomlinson:  667,  Whitebom  v. 
Hines:  6  Munf.  240,  Carter's  exr's  t.  Cutting:  492, 
Baird  v.  Bland;  1  Rob.  Va.  Rep.  20(h207.  Garrett  v. 
Carr:  2  Rob.  Va.  Rep.  039,  664,  Hlckerson's  adm'r  v. 
Helm. 

(15)  That  this  was  so.  as  much  In  the  one  case  as  in 
the  other,  see  note  9.  It  is  erroneously  said,  1  Tuck. 
Comm.  B.  2.  p.  122.  edit  1836,  that  "the  old  idea," 
upon  this  point  "seems  justly  reprobated  by  late 
adjudications."  The  case  there  cited  from  18  Ves. 
460,  (Hansard  v.  Hardy.)  was  one  of  a  bill  to  redeem 
dismissed  for  want  of  prosecution,  not  for  default 
of  payment  at  the  time  set  for  it  by  the  master;  and 
Sir  Wm.  Grant  in  delivering  his  opinion  in  it 
adverts  expressly  to  the  distinction. 

(16)  1  West's  Hardw.  180,  Sheriff  v.  Sparks:  2  Ves. 
sen.  4.^,  Senhouse  v.  Earl;  1  Madd.  Rep.  209,  Quarrell 
v.  Beckford:  2  Phill.  693.  Ford  v.  Wastell:  2  Dan. 
Chanc.  1203-1206,  Perk,  edit  1  Rob.  Va.  Rep.  89-^1. 
Cocke's  adm'r  t.  Gilpin.  See  Mosel.  364.  Garrett  v. 
Evers;  which  is  unaccurately  represented  both  In 
the  reporter's  marginal  abstract,  and  in  2  Pow. 
Mortff.  6th  edit  423  a.  606,  as  if  the  decree  had  been 
nisi  or  by  default— This,  as  an  existing  practice, 
(whether  or  not  then  regarded  as  necessary.)  may 
be  distinctly  traced  from  a  period  at  least  as  early 
as  the  time  of  Lord  Clarendon.  2Freem.  (Hovend. 
edit)  16.  Sherman  v.  Cox:  Pinch  408.  S.  C.  (which  is 
also,  bnt  as  to  this  matter  less  perfectly,  reported 
in  Nels.  71,  and  8 Chanc.  Rep.  83:)  5  Bro.  P.  C.  2d  edit 
182,Tooke  (Bishop)  V.  Ely. 

(17)  I  Newl.  C»ianc.  2d  edit  348-344:  1  Smith's 
Chanc.  2d  edit  589-640,  Sudell  v.  Lewis;  1  Ck>ll  278. 
Anon. 


it   thereupon    directs,    in    the  former  case, 

(18)  **that  the  said  defendant  now  be  and 
stand  absolutely  debarred  and  foreclosed  of 
and  from  all  right,  title,  interest,  equity, 
and  benefit  of  redemption  of,  in,  and  to  the 
said   mortgaged   premises ;*'  in   the  latter, 

(19)  '*that  the  said  plaintiff's  bill  stand 
dismissed  out  of  this  court,  with  costs  to  be 
taken  by  the  said  master  pursuant  to  the 
said  decree."  Whereupon,  if  (20)  no  party 
necessary  to  be  made  has  been  omitted,  the 
mortgagee  becomes  in  equity,  as  before  he 

was    (21)    at  law,  complete  owner  of 
411      the  estate;  *(22)    and   thenceforth    as 


(18)  Set  Deer.  143.  Wyndham  t.  SkylUng;  4  Madd. 
Rep.  449.  Thompson  t.  Qrant;  Hand's  Pract  193,  196. 

(19)  Set  Deer.  147,  Steward  v.  Worrall:  1  Bro.  C 
C.  681.  S.  C.  7  Sim.  819,  Faulkner  v.  Bolton:  McCleL 
&  Younge  607,  Jones  v.  Roberts:  Hand's  Pract  197. 
See  2  Munf.  852,  Davison  v.  Walte;  1  Tuck.  Comm.  B. 
2.  p.  121.  edit  1886. 

^)  6  Conn.  Rep.  531,  Swift  t.  Edson;  3  Pow.  Mortg. 
979  a.  note  1.  Rand's  edit 

(21)  From  the  time  of  the  mortgage  deed  being 
executed,  the  legal  estate  is  in  the  mort«ragee,  (Coote 
on  Mort«r.  3d  edit  6:  2  Crabb  on  Real  Prop.  $2211:) 
subject  to  be  defeated  by  performance,  or  what  Is, 
for  this  purpose,  tantamount  to  performance,  (Ck>. 
Litt  209  a— 209  b:)  in  due  time,  (6  Rep.  114,  a.  Wade's 
case:  14  Sim.  427,  Brown  v.  Cole:)  of  the  condition; 
failing  which,  it  forthwith  becomes  absolute  in  him. 
2  Blackst  Comm.  158:  Wms.  Real  Prop.  881-833;  2 
Spence's  Eq.  Jurisd.  614-015.  And  after  that  neither 
payment  of  the  debt  and  Interest  (6  Ad.  &  Ell.  479, 
Dunn  T.  Massey;)  nor  even  cancellation  of  the 
mortgage  deed.  (1  Atk..620,  Harrison  v.  Owen;  1 
West's  Hardw.  528,  S.  C.  See  10  Leigh  57,  Graysons 
V.  Richards  6  Hill  460.  Raynor  v.  Wilson:)  will  be 
sufficient  to  restore  it  (the  legal  estate)  to  the  mort- 
gager: but  a  conveyance,  either  actual,  (l  Scho.  & 
Lefr.  176-177.  Schoole  v.  Salle:  4  Madd.  Rep.  186, 
Wood  V.  Williams:  3  Russ.  476,  Scott  v.  NlcoU;  3  Pow. 
Mortg.  6th  edit  970  a,  note  N;  2  Spence's  Eq.  Jurisd. 
707;)  or  presumed.  (2  Sim.  &  Stu.  154,  Cooke  v.  Sol- 
tair:  3  Sim.  603,  Noel  v.  Bewley.  See  Buller  110, 
Wilson  V.  Wltherby;  Barn  C.  C.  98,  Richards  v. 
Syms:  5  Taunt  170,  Doe  v.  Calvert:)  of  the  mortga- 
gee's title  is  necessary.  See  Paige  347-348,  Merrltt 
V.  Lambert— This  doctrine,  founded  (as  it  would 
seem,)  in  the  clearest  manner,  upon  the  plainest 
principles,  has  yet  been  received,  on  this  side  of  the 
AtlanUc.  with  various  decrees  of  acceptance.  See 
1  Pow.  Mortg.  109,  notes  1  and  2;  109  a,  note  1.  Rand's 
edit  4  Kent's  Comm.  140.  164-lOT.  164-166.  193-196:  2 
White  &  Tud.  Eq.  (3as.  (Amerlc.  edition.)  part  447: 
and.  besides  the  cases  collected  in  those  books.  1 
Peters  441,  Conard  v.  Atlantic  Ins.  Com  p.  17  Peters 
48.  Brownson  v.  Kinzle;  2  Chlpm.  100.  Briggs  v.  Fish; 
6  Hill  66,  Amot  V.  Post:  2  Denlo  344.  S.  C.  In  Vir- 
ginia, subject  only  to  some  slight  (if  indeed  any) 
modification  by  the  legislature.  (Sess.  Acts  1880-1831. 
ch.  11,  (Supp.  R,  C.  1819,  ch.  109.)  Sect  66;  V.  C  1849. 
ch.  186,  sect  21;  see  3Gratt288,  Davis  v.  Teays:)  it 
obtains  in  its  whole  extent;  (I  Tuck.  Comm.  B.  2.  pp. 
100,  109.  edit  1836:  4  Rand.  245.  Faulkner's  adm'x  v. 
Brockenbrough:)— the  marginal  abstract  of  Towler 
V.  Buchanans,  Hastle  &  Co.  1  Call  187.  which  seems 
contra,  being  in  this  respect  altogether  mistaken. 
In  the  case  of  Faulkner's  adm'x  v.  Brockenborough, 
the  property  mortgaged  was  personal,  to  wit  a 
slave,  which  was  said  (4  Rand.  249.)  not  to  make  any 
difference:  but  its  being  of  that  description,  seems 
to  render  the  remark  imporUnt  that  the  payment 
which  in  the  case  was  held  not  to  destroy  the  mort- 
gagee's legal  title,  was  made  by  a  surety  for  the 
debt  and  not  by  the  mortgagor.  See  6  N.  Hampsh. 
Rep.  252,  WlUard  v.  Harvey.  Had  it  been  made  by 
the  latter,  and  with  a  design  to  revest  the  legal  title 
in  him:  then,  it  seems,  though  made  after  the  day 
appointed  in  the  condition,  it  would  have  had  that 
eifect  Inasmuch  as  the  title  to  such  property  is  capa- 
ble of  being  transferred  by  parol.  2  Pick.  207-208. 
210-211,  Parks  V.  Hall;  4  Bibb  458.  Blanchard  v.  Ken- 
ton: I  Port  423,  Harrison  v.  Hicks;  5  Ired.  476.  Alex- 
ander y.  Springs;  2  Rob.  Va.  Rep.  280.  Tavenner  v. 
Robinson. 

(22)  8  Ves.  &  B.  45,  Silberschildt  v.  Schiott:  4  Madd. 
Rep.  438.  Thompson  v.  Grant:  5  Sim.  884,  Le  Gros  v. 
Ck)ckerel;  2  Pow.  Mortg.  6th  edit  423  a—  428,  note  P; 
1  Rob.  Va.  Rep.  40-41,  Cocke's  adm'r  v.  Gilpin. 
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against  (but  only  (23)  as  against)  the 
parties  to  the  suit  and  all  persons  claim- 
ing under  them  by  title  originating 
pendente  lite,  (24)  it  is  irredeemable; 
(25)  unless  the  court  shall,  as  it  may, 
for  good  cause,  still  permit  a  redemp- 
tion, (26)  or  unless  the  mortgagee 
412  shall,  by  some  act  of  *his  own,  re- 
open the  foreclosure.  (27)  This,  as 
a  matter  of  course,  he  does  by  taking  ul- 
terior proceedings  to  recover  the  debt,  (28) 
if  at  that  time  the  estate  is  in  his  posses- 
sion or  power.  (29)  And  in  such  case  he  is 
allowed  to  recover,  in  like  manner  as  if  he 
had  not  foreclosed;  (30)  but,  at  least  where 


(28)  Nels.  71,  Sherman  v.  Cox;  Finch  408:  3Freem. 
18:  8  Chanc.  Rep.  88.  S.  C.  1  Chanc.  Cas.  299,  Needier 
y.  Deeble:  Chanc.  Cas.  170.  Greswold  v.  Marsham; 
Lew.  Trusts,  680,  note  q.  S.  C  2  Vem.  185,  Lomaz  v. 
Hide:  601,  Qodfrey  y.  Chad  well:  868,  Morret  v.  WesU 
erne:  9  mod.  168,  Soley  v.  Salishury;  1  Jac.  &  W.  197, 
Harvey  v.  Tebbutt;  1  Scho.  &  Lefr.  886,  Qiffard  v. 
Hort:  Dow  18.  Gore  v.  Stacpoole:  1  Moll.  42,  Dick  v. 
Bntler:  2  Moll.  608,  Ormsby  v.  Thorpe:  8  Johns. 
Chanc.  Rep.  469,  Haines  v.  Beach;  1  Dana  26,  Cooper 
v.  Martin. 

(24)  2  Atk.  176,  OaretT.  Ward:  11  Yes.  194,  Bishop 
of  Winchester  ▼.  Paine;  8  Ves.  &  B.  206-207.  Metcalf 
y.  Pulvertoft:  2  Ball&  B.  170.  Oashell  v.  Durdin;  2 
Spence's  £q.  Jarisd.  706-707:  see  6  Johns.  Chanc.  Rep. 
89,  Cooke  v.  Mancius:  2  Rand.  98.  Newman  y.  Chap- 
man: 6  GratL  269.  Philips  v.  WiUlams:  8  Paiffe  83, 
Van  Hook  v.  Throckmorton.— The  case  of  Crisp  v. 
Heath.  7  Vlner  62.  is  (in  effect)  overruled;  see  3  Pow. 
Mortff.  6th  edit.  991,  note  C. 

(25)  8  Bro.  P.  C.  2d  edit  668,  Wichalse  v.  Short:  7 
Vlner  898,  pi.  16.  S.  C.  1  Dick.  65.  Mallockv.  Galton; 
see  1  CHianc.  Cas.  217,  Roscarrick  v.  Barton:  2  Vern. 
518.  Draper  v.  Clarendon;  Ambl.  664,  Reynoldson  y. 
Perkins:  8  Pow.  Mort  6th  edit.  972-975,  1006  a  1010. 

(26)  This  has  been  done,  after  the  "final  order' 
made  and  enrolled,  not  only  where  a  new  bill  has 
been  exhibited,  for  relief  asrainst  the  foreclosure 
upon  some  distinct  flrround  of  equity,  (6  Bro.  P.  C.  2d 
edit  218.  BurfiTh  v.  Lanarton:  2  P.  Wms.  73.  Loyd  v. 
Mansall:  1  How.  Ezch.  £q.  428.  Cootev.  Rellly.  see 
Glib.  Eq.  Rep.  186.  Floyd  v.  Mansell:  7  Viner  899,  pi. 
20.  &  marfif.  8  Pow.  Uortg.  6th  edit  996  a,  1007  a,  but 
even  upon  motion  in  the  (seeminirly  terminated) 
foreclosure  suit;  and  that,  not  only  where  a  flaw  has 
existed  in  the  proceedings,  (9  Sim.  311,  Cromptony. 
Efflnsrham,  cited.)  but  even  (in  a  recent  instance, 
admitted  to  be  the  first  of  the  kind  on  record,) 
where  the  sole  ground  of  the  application  was  the 
firreat  hardship  of  the  case.  2Phill.  591,  Ford  v. 
Westell:  6  Hare  229.  S.  C.  See  Coote  on  Mortff.  8d 
edit  496,  497;  2  Spence's  Eq.  Jurisd.  687. 

<27)  The  next  sentence  of  the  text  comprehends 
all  the  cases  I  have  been  able  to  find,  wherein  this 
consequence  has,  in  England,  ensued  from  anythinsr 
done  by  the  mortg^asree  after  the  foreclosure  was 
completed.  Writers  have  used  lansruaffe  Importinsr 
that  there  miirht  exist  other  cases:  (8  Pow.  Mortar. 
6th  edit  1007  a:  Coote  on  Mort  3d  edit  497;  2  Spence's 
Eq.  Jurisd.  663;)  and  attempts  have  been  made  at 
setting  up  such,  but  unlformlly  (so  far  as  my 
researches  have  reached)  without  success  there. 
7  Viner  398.  Wishall  v.  Short;  8  Bro.  p.  C.  2d  edit 
668.  S.  C.  5  Bro.  P.  C.  2d  edit  181,  Tooke  v.  Bishop  of 
El3';  188.  Stuteville  v.  Dolbers,  stated;  Sel.  Cas.  Ch. 
temp.  Kinar  10,  S.  C.  cited.  The  case  of  Cook  v.  Sad- 
ler, 2  Vern.  285,  does  not  seem  to  be  an  exception. 
See  8  Pow.  Mortg.  6th  edit  1000-1001.  In  New  En^r- 
land,  see  8  Verm.  Rep.  164,  Converse  v.  Cook:  11  N. 
Hampsh.  Rep.  474,  Deminsr  v.  Comings;  10  Mete.  344, 
Lawrence  v.  Fletcher. 

<28)  1  Eq.  Abr.  317,  Dashwood  v.  Blythway;  Mosel. 
196,  S.  C.  1  Ves.  junr.  433-434,  Lyster  v.  Dolland:  1 
Pow.  Mortff.  6th  edit  16,  note  L;  2  Foubl.  Eq.  5th 
edit  277;  1  Tuck.  Comm.  B.  2  p.  114,  edit  1836:  see 
Glib.  Eq.  Rep.  186.  Birch's  case;  16  Vlner  362,  pi.  5; 
3  Pow.  Mortff.  6th  edit  1066  a;  Pract  Reg.  Chanc.  168, 
Wyatt's  edit  2  Dev.  Eq.  Rep.  166,  Bissell  v.  Bozman; 
Mass.  Rev.  Stat.  ch.  107.  sect  83. 

(29)  3  Pow.  Mortff.  6th  edit  1006  a,  note  I:  see  11 
Ves.  194,  Bishop  of  Winchester  v.  Paine. 

(30)  2  Dick  651,  Ay  let  v.  Hill;  3  Pow.  Mortar.  6th 
edit  1006,  note  I;  2  White  ATud.  Eq.  Cat  (Amerlc. 
edit  2  part  424;  see  Gilb.  Eq.  Rep.  186.)  Birch's  case. 


the  mortgaged  subject  is  real  estate,  if  he 
has  sold  it  or  otherwise  put  it  beyond  his 
power  to  reconvey,  the  court  of  chancery 
will  not  permit  payment  to  be  coerced,  of 
even  so  much  as  would  remain  of  the  debt, 
after  deducting  either  the  proceeds  of  actual 
sale,  or  a  fair  valuation  of  the  property 
mortgaged.  (31)  Subject  only  to  this  re- 
striction, he  may  put  in  force,  either  at  the 

same  time,  (32)  or  in  succession,  (33) 
413      all    his    remedies    for  his  *debt;  (34) 

and  in  some  cases  (35)  he  may  com- 
pel, if  he  chooses,  a  decree  for  a  sale  in- 
stead of  a  foreclosure,  but  ordinarily  the 
mortgagor,  (36)  and  in  all  cases  the  mort- 
gagee,   (37)  .can    his  pleasure   Insist,  with 


mort^airee  had  completed  his  foreclosure,  he  had 
made  his  final  election:  after  which  the  debt  with 
all  its  securities,  was  extinct  both  at  law  and  in 
equity;  so  that  thenceforth  he  must  have  been  sat- 
isfied with  the  mort^asred  subject  however  inade- 
quate to  the  debt;  (2  Swift's  Syst  440:  Kirb.  266. 
Colt  v.  Pitch;  1  Root  181,  Stores  v.  Snow;  202,  McEwen 
v.  Welles:  8  Conn.  Rep.  62,  Derby  Bank  v.  Lauff- 
don;  5  Conn.  Rep.  681,  Swift  v.  Edson;)  but  In  1833, 
the  law  there  was  altered.  In  this  respect,  by  statute. 
4  Kent's  Comm.  6th  edit  181.  note  d;  see  18  Conn. 
Rep.  181,  Bassett  v.  Mason.  See  also  1  Wash.  198, 
ar^r.  Payne  v.  Dudley;  2  Blackf.  248,  Grouse  v. 
Mc(3reary;  268,  Markle  v.  Rapp;  10  New  Hampsh. 
Rep.  466,  Hunt  v.  Styles;  1  Alab.  Rep.  1708,  Doe  v. 
McLosky. 

(31)  8  Ves.  627.  Perry  v.  Barker;  13  Ves.M97,  S.  C.  » 
Beav.  340.  Lockhartv.  Hardy;  2  Spence's  Eq.  Jurisd. 
347.  682-683;  see  2  Preem.  87,  Thezton  v.  BetU:  2  Bro. 
C.  C.  126,  Tooke  v.  HarUey;  2  Dick.  786.  S.  C.  Eden  on 
InJ.  S»-^  edit  N.  Y.  1839.  Drewr.  InJ.  68-70:  8  Pow. 
Mort^.  1001-1006  a.  Rand's  edit  Coote  on  Mortff.  Sd 
edit  496;  4  Kent's  Comm.  182-188. 

(32)  2  Doufirl.  417.  Burnell  v.  Martin;  2  Anstr.  497, 
Rees  v.  Parkinson ;  3  Smith  516,  (^Iby  y.  Gibson ;  see 
1  Scho.  &  Lefr.  176,  Schorle  v.  Salle:  1  Pow.  Mortf. 
6th  edit  16,  note  L:  204,  &  note  I:  Coote  on  Mortff.  3d 
edit  842,  497-498:  2  Spence's  Eq.  Jurisd.  646;  4  Kent's 
Comm.  183:  1  Tuck  Comm.  B.  2,  p.  118,  edit  1886l 

(33)  2RU8S.&M.76,  Davis  v.  Batttne:  1  Hare  433, 
Dyson  v.  Morris:  see  Kirb.  264,  Colt  v.  Pitch;  1  Root 
201.  McEwen  v.  Weller,  2  Conn.  Rep.  868;  Findlay  v. 
Hosmer. 

(34)  Of  course  he  is  not  allowed  more  than  one 
satisfaction  of  his  debt  and  interest  2  Spence's  Eq. 
Jurisd.  682-683;  2  Swift's  Syst  440. 

(35)  Of  these  cases  an  enumeration  has  been  at- 
tempted, with  dlfferlnsr  results  by  different  writers: 
AmbL  17,  note  7  by  Blunt:  2  White  &  Tud.  Eq.  Cas. 
(Americ.  edit)  2  part  422;  3  Pow.  Mortar.  6th  edit. 
1016.  note  T:  Coote  on  Mortar.  3d  edit  493-495;  2  Crabb 
on  Real  Prop.  %  2286;  1  Lom.  Diflr.  401;  Set  Deer.  173- 
174:  Whitw.  Eq.  Prac.  394;  note  Z:  2  Spence's  Eq. 
Jurlsd.  676-678,  791-798;  2  Stor.  Eq.  Jurisp.  S  1026i.— In 
point  of  fact  (so  far  as  the  books  inform  us)  a  de- 
cree for  a  sale  has  almost  never  been  made,  in 
England,  unless  to  wind  up  the  affairs  of  a  bank- 
rupt (in  which  case  more  commonly  the  proceeding 
is  under  Lord  Ruslyn's  order.  4  Bro.  C.  C.  560-d5I:> 
or  a  decedent  whose  personal  estate  is  insufficient 
for  the  payment  of  all  his  debts,  or  in  the  case  of  an 
infant  or  of  an  equitable  mortsrasre  by  the  deposit 
of  the  title  papers:  and  it  is  in  these  cases  only,  that 
anythinsr  can  be  learned,  from  what  is  in  print,  con- 
cerning the  method  of  proceeding  there,  w^hen  a 
sal^  is  decreed.  In  the  last  of  them  alone,  as  it 
would  seem,  (see  Set  Deer.  173.  Geary  v.  Geary  • 
274.  Pace  V.  Marsden;)  is  time  for  redemption  slyen- 
(Set  Deer.  180.  Smith  v.  Nelson:  1  Keen  16;  Meller 
V.  Woods:  2  Spence's  Eq.  Jurisd.  798;)  and  In  that 
case,  upon  default  a  "final  order"  (to  sell)  is  made, 
in  like  manner  as  "final  orders"  (to  foreclose  or 
dismiss)  in  the  ordinary  course  of  proceedins*.  Set 
Deer.  181,  Smith  v.  Nelson.  No  case  has  been  found 
of  this  dlscrlption.  in  which  an  enlargement  was 
asked  of  the  tihie  appointed  by  the  master  for  pay- 
ment 

(86)  8  Pow.  Mort  6th  edit  1016,  note  T;  O>ote  on 
Mortsr.  3d.  edit  498:  1  Dan.  Chanc.  882,  Perk,   edit 
Adams  on  Eq.  120:  2  Stor.  Eq.  Jurisp.  1 1096;  see    2 
Blacks t  Comm.  156;  ISteph.  Comm.  884;  Whitw.  Eq 
Prec.  note  Z. 

(37)  See  notes  1  and  5;  1  Madd.  Chanc.  2d  edit.  582. 


n  Con  necticut  it  was  formerly  held,  that  when  the  I  Anon  2  Spence's  Eq.  Jurisd.  679. 
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effect,  on  a  strict  foreclosure  as  the  sole  al- 
ternative to  redemption.     (38) 

Id  Virginia,  the  settled   and   long  estab- 
lished  practice    is   widely   different.      (39) 

Here  in  every  case  of  this  kind,  un- 
414     leas  the  *parties   by  their  agreement 

render  such  a  reference  needless,  an 
interlocutory  decree  directs  that  an  account 
be  taken  by  a  commissioner,  of  what  is  due 
for  principal  and  interest  upon  the  mort- 
gage; which  being  reported,  and  the  report 
(after  it  has  undergone  all  necessary  cor- 
rections) being  confirmed,  then  follows  (40) 
another  decree.    By    this   latter  the  court 


(38)  In  Daaliwood  y.  Bathazey,  as  reported  In 
Hosel.  198.  the  "aoUcltor  general,  for  the  plaintiff, 
praj'ed  a  decree  for  a  sale,  instead  of  a  foreclosure 
because  the  security  was  defective:  and  if  they 
should  afterwards  sue  the  defendant  on  his  bond 
for  performance  of  covenants,  that  would  open  the 
decree  of  foreclosure:  [see  note  28:]  and  he  insisted 
that  such  decrees  were  usual.  But  the  Master  of  the 
Rolls  said,  he  had  never  known  any;  but  where  the 
security  was  defective,  it  was  often  Indeed  referred 
to  a  master  to  set  a  valuation  on  the  estate,  and  the 
plaintiff  was  to  take  it  pro  tanto;  as  In  the  case  of 
Homden  versus  Tilby,  on  a  bill  of  foreclosure  of  the 
shops  In  Westminster  Hall."  See  8  Pow.  Morur.6th 
edit  10160;  Coote  on  Mortff.  8d  edlL  404;  1  Tuck. 
Comm.  B.  S.  pp.  114,  128,  edit.  183&  "It  is  presumed," 
says  a  learned  writer,  **thls  was  only  meant  to  be 
admissible  if  both  parties  consented"  2  Hovend. 
Fraud.  203.  No  report  of  the  case  cited  by  the  Mas- 
ter of  the  Rolls,  nor  other  account  of  it  than  that 
which  he  gives,  at  least  on  this  poinL  (see  1  Dick.  90, 
Holmden  v.  Tilly,  which  may  be  the  same  case  on  a 
different  point:)  nor  any  further  trace  of  the  prac- 
tice he  mentions,  ie  (I  believe)  to  be  found  in  the 
books.  If  it  ever  existed  as  a  compulsory  mode  of 
proceeding,  it  seems  to  have  become  as  such  long 
since  obsolete,  in  England.  See  most  of  the  author- 
ities before  cited,  and  particularly  those  in  notes 

(»)  Concerning  the  other  states  of  the  Union, 
from  the  reports  of  some  of  which  there  are 
autborlties  cited  in  these  notes,  it  may  be  said, 
in  general,  that  a  procedure,  similar  in  its 
character  and  effects  to  that  which  we  have 
been  considering,  prevails  in  New  England; 
and  out  of  it  another,  resembling,  but  with 
some  variability,  that  of  which  a  delineation 
is  about  to  be  attempted  in  the  text  See  4  Kent's 
€k>mm.  180-181:  2Kinne*s  LawComp.  196;  and  refer- 
ences thence.  In  both  of  these  books  it  is  said,  that 
the  practice  of  a  strict  foreclosure  has  been  fol- 
lowed in  North  Carolina;  one  instance  of  which 
occurs  in  1  Hayw.  482,  Anon.  But  more  recently  the 
coarse  there  has  been,  upon  bills  for  foreclosure, 
(not  upon  bills  for  redemption,  see  ante  note  5;)  to 
decree  a  sale,  if  either  party  desires  It,  (2  Dev.  Eq. 
Bep.  6S.  Blackledge  ▼.  Nelson;)  otherwise,  a  strict 
foreclosure.  2  Dev.  &  Batt  Bq.  Rep.  893,  Green  v. 
Crockett  As  to  the  practice  in  this  respect  which 
may  have  obtained  at  one  time  in  Virginia,  see  1 
Wash.  198,  arg.  Payne  v.  Dudley. 

(40)  SeeHopk.  804.  Gardiner  v.  Garniss;  6  Monr. 
dffi.  Chaney  v.  Cook.  In  general,  it  is  error  to  decree 
a  sale  of  real  estate,  before  ascertaining  the  amount 
of  tbe  debt  for  which  it  is  to  be  sold ;  (6  Gratt  42-^. 
Smith  V.  Flint;  see  5  Leigh  870.  Gibson's  heirs  v. 
Jones;  U  Leigh  547.  Wllklns  v.  Gordon:  588,  Clarke 
V.  CarUs;)  or  of  each  incumbrance  made  known  to 
the  court  where  there  are  several  (see  1  Tuck. 
Comm.  B.  2,  pp.  119.  120.  edit  1886;  6  Monr.  207.  Smith 
V.  Payton:  7  B.  Monr.  104,  106,  Chaplin  v.  Foster;)  at 
least  if  it  is  a  Junior  incumbrancer  that  asks  the 
decree.  See  6  Rand.  W4,  CX)le's  admr  v.  McGrae.— 
In  the  Chancery  Court  of  New  York  it  was  held 
formerly  that  the  amounts  of  all  incumbrances  on 
mortgaged  premises  must  be  reported  by  the  mas- 
ter, before  a  sale  would  be  ordered,  even  where  the 
first  incumbrancer  was  complainant  and  desired 
it;  and  this,  though  the  amount  due  to  a  Junior 
incumbrancer  defendant  was  litigated  by  another 
defendant  and  there  was  no  question  as  to  the 
amount  due  to  the  complainant  Hopk.  277,  Ren- 
wick  V.  Macomb;  4  Paige  85.  87,  Union  Ins.  Comp.  v. 
Van  Rensselaer.  But  the  practice  there  was  after- 
wards changed  In  this  particular,  by  certain  orders 
of  that  court    9  Paige  645  and-546.  Farmers  Loan  & 


appoints  a  day,  (41) — which  ought  to  be  a 
reasonable    time,    (42)'  and    is   usually  six 

months,  (43)  but  may  be  less,  (44)  or 
415      (perhaps   in  *some  cases)  more,  (45) 

from  the  date  of  the  decree, — on  or 
before  which  the  party  wishing  it  may  re- 
deem, by  paying  the  amount  thus  ascer- 
tained to  be  due,    with    costs,    (46)    which 


Trust  Comp.  v.  Seymour;  10  Paige  897.  Tower  v. 
White.  As  to  personal,  and  especially  perishable, 
property,  see  6  Rand.  644,  Cole's  adm'r  v.  McRae;  11 
Leigh  582.  Clarke  v.  CurUs. 

(41)  It  is  error  to  decree  an  immediate  sale,  at 
least  of  real  estate;  (see  2  Rob.  Va.  Rep.  474,484, 
Wade's  heirs  v.  Greenwood;  6  Gratt  44,  49.  Kyles  v. 
Talfs  adm'r;  7  Monr.  548,  Durrettv.  Whiting?  7  J.  J. 
Marsh.  247.  Ferril  v.  Combs;  1  B.  Monr.  197.  Christo- 
pher v.  Blackford ;  2  B.  Monr.  61.  Woodard  v.  Pitz- 
patrick;)  or  to  give  an  indefinite  time  for 
redemption.  8  Munf.  66,  68,  Turner  v.  Turner;  7 
Paige  168,  Waller  v.  Harris. 

(42)  See  8  Leigh  240.  Mut  Ass.  Soc  t.  Stone ;  6  Gratt 
881.  Hudglnv.  Hudgln's  ex»r;  6Lltt  88,  Skinner  v. 
Miller:  6  Monr.  129.  Jones  v.  Froman. 

(43)  1  Lom.  Dig.  408.  Months,  In  these  cases,  are 
computed  as  calendar,  not  lunar.  1  Tuck.  Comm. 
B.  2,  p.  128.  edit  1886;  see  ante  note  2;  5  Gratt  886, 
Brewer  V.Harris;  8  Johns.  Chanc.  Rep.  74,  SUch- 
kouse  V.  Halsey. 

(44)  11  Leigh  204.  Harkins  v.  Forsyth;  see  4  Johns. 
Chanc.  Rep.  140.  Perine  v.  Dunn;  1  Bibb  528HS29, 
Barnes  t.  Lee.  Giving  one  dey  will  not  be  sufficient 
7B.  Monr.  886,  Richardson  y.  Parrott*s  heirs.  In 
Harkins  v.  Forsyth,  and  several  subsequent  cases, 
(8  Gratt  50,  Taylor's  admr.  v.  Spindle:  869.  Bentley 
V.  Harris's  adm'r,  6  Gratt  468,  Shackelford  v.  Apper- 
son;)  which,  though  not  upon  mortgages,  yet  seem 
analogous  in  this  respect  the  time  allowed  was 
thirty  days;  see  also  8  Gratt  270.  Kniseley  v.  Wil- 
liams. In  other  cases  it  has  been  sixty  days,  (8 
Gratt  850.  Bentley  v.  Harris's  adm'r,  as  to  some  of 
the  parties:  8  Gratt  846,  Hanna  v.  Wilson;  see  also 
IRob.  Va.  Rep.  159,  Breckenrldge  v.  Auld;)  ninety 
days.  (6  Gratt  49,  Kyles  v.  Tait's  adm'r;)  three 
months.  (8 Leigh  808,  Kelso  v.  Blackburn;  10  Leigh 
98.  Manns  v.  Flinn's  admr.;  8  Gratt  156.  Vanmeter's 
ex'rs  V.  Vanmeters;)  four  months;  (8  Leigh  171, 
Jackson  v.  Ligon;  4  Gratt  286,  Henkle's  ex'r  v.  All- 
state;) or  tin  a  particular  day  named,  (10  Leigh  898. 
McClung  V.  Beirne;  11  Leigh  148.  Huston's  adm'r  v. 
Cantril;)  or  the  first  day  of  the  succeeding  term. 
1  Rob.  Va.  Rep.  248)  Campbell  v.  Bowen's  adm'rs. 
This  last  mentioned  is  the  ordinary  course  in  Ken- 
tucky: see  note  47. 

(45)  See  8  Bland  194.  n.  Jones  v.  Betsworth:  196.  n. 
Carroll  v.  Belt:  2Harr.  AG.  94.  David  v.  Grahame; 
17  Peters  48,  Bronson  v.  Klnzte.— Concerning  subse- 
quent enlargement  of  the  time  there  is  (it  is  be- 
lieved) no  Virginia  decision  In  print  It  has  been 
said.  (1  Tuck.  Comm.  B.  2.  p.  128.  edit  1886;  see  also  1 
Lom.  Dig.  403:)  that  "It  is  never  afterwards  en- 
larged;" for  which  reference  is  made  to  4  Johns. 
Chanc.  Rep.  140.  Perine  v.  Dunn.  Undoubtedly  the 
remark  of  Chancellor  Kent  in  that  case  is  correct 
that  the  Tery  lax  engUsh  '*rule"  in  cases  of  fore- 
closure "does  not  apply  to  cases  of  decrees  for  the 
sale  of  the  mortgaged  premises,  according  to  our 
usual  practice."  See  ante  notes  14  and  85.  But  un- 
der special  circumstances  causing  some  degree  of 
sugnation  in  the  money  market  Chancellor  Kent 
himself,  in  one  case.  (1  Johns.  Chanc.  Rep.  810.  Astor 
V.  Romayne:)  and  his  immediate  predecessor,  in 
another,  (l  Johns.  Chanc.  Rep.  811,  c:k)rp.  v.  Macomb, 
cited;)  postponed  sales  under  such  decrees,  the 
former  eight  weeks,  and  the  latter  about  four 
months,  beyond  the  time  advertised  for  them; 
which,  in  effect  and  in  principle,  seems  to  be  the 
same  as  extending  the  time  for  redemption.  And 
it  has  been  asserted  by  the  Kentucky  Court  of 
Appeals,  in  one  case.  (1  Monr.  66.  Downing  v.  Palma- 
teer;)  that  this  time  "is  sometimes,  under  extraor- 
dinary circumstances,  lengthened;"  and  in  another. 
(5  Monr.  80,  Martin  v.  Wade's  ex'rs;)  that  it  "may, 
on  good  cause  shewn  in  special  cases  be  enlarged.* 

(46)  8  Munf .  66,  Turner  V.  Turner;  1  Tuck.  Comm. 
B.  2.  p.  125.  edit  1886,  Davidson  v.  Waite;  see  ante 
note  6.— These  costs,  (Kirb.  281,  Bradley  v.  Hitch- 
cock;)—which  are  those  of  the  pending  suits,— and 
also  the  costs  of  any  proceedings  at  law.  that  are 
proper,  (see  9  Sim.  866.  Lewis  v.  John;)  to  recover  or 
secure  the  debt  (8  Russ.  458,  Ellison  v.  Wright;  1 
Monr.  222,  Hunt  v.  McConnell;  CToote  on  Mortg.  8d 
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the  clerk  is  to  tax ;  and,  at  the  same  time, 
(47)  whether  the    suit  is  for   foreclosure   or 

for  redemption,  (48)  it  is  further  de- 
416      creed     prospectively,     *that,    in    the 

event  of  the  mortgaged  premises  not 
being  so  redeemed,  they  shall  be  sold  at 
public  auction,  in  the  manner  and  upon 
the  terms  therein  particularly  mentioned. 
These  terms  may,  (49)  and  at  least  as  to 
part  of  the  proceeds,  (50)  especially  where 
it  is  real  estate  that  is  to  be  sold,  (51) 
unless  under  special  circumstances,  must, 
(52)  be  on   a  credit.     In  default  of  redemp- 


edit.  385-386;)  are  as  much  a  lien  on  the  mortfirasred 
subject  as  tbe  principal  and  interest  are;  but  the 
costs  last  mentioned  are  not,  like  the  former,  to  be 
taxed  by  the  clerk,  but  must  be  reported  by  the 
commissioner;  and  for  that  purpose,  wherever  an 
allowance  of  them  is  proper,  the  decree  for  accounts 
should  contain  a  direction,  either  special  or  ffen- 
eral,  to  that  effect.  Set  Deer.  140,  note  1.  See  2 
Spence's  £q.  Jurisd.  813. 

(47)  In  this  respect  the  Kentucky  practice  differs 
from  ours,  and  approaches  more  nearly  the  model 
of  that  which  prevails  in  Ensrland.  See  1  Monr.  66, 
Downing  v.  Palmateer;  6  Monr.  79-80,  Martin  v. 
Wade's  ex'rs;  6  Monr.  129,  Jones  v.  Froman;  7  Monr. 
548,  January  V.  January;  648,  Durrett  v.  Whitinsr:  2 
J.  J.  Marsh.  117,  Oldham  v.  Halley ;  4  J.  J.  Marsh.  557, 
Halsteads  v.  Bank  of  Kentucky;  5  J.  J.  Marsh.  250. 
Hanks  V.Green  wade;  888,  Thompson  v.  Taylor;  in 
all  which  cases  decrees  of  the  courts  below  have 
been  either  reversed  or  censured  for  following,  in 
this  particular,  the  practice  established  here,— too 
firmly  now  to  be  shaken.  See  (inter  alia)  the  refer- 
ences in  the  next  note. 

(48)  1  Tuck.  Comm.  B.  2,  p.  128,  edit  1836;  1  Lom. 
Diff.  400-401.  See,  for  forms  of  decrees,  more  or  less 
perfectly  reported,— in  suits  to  foreclose  1  Wash.  4, 
Graves  V.  Groves:  2  Hen.  &M.  589,  Ellzey  v.  Lane's 
ex'x;  596,  Allen  v.  Belches;  4  Munf.  125,  Fairfax  v. 
Muse's  ex'rs;  353,  Taylor  v.  Cole;  5 Munf.  423,  Wood's 
ex'rv.  Hudson;  6  Munf.  442,  Bumsrardner  v.  Allen; 
485,  Anderson's  adm'r  v.  Davles's  adm'r;  594,  Mays 
V.  Tompkins:  1  Leisrh  296,  Crews  v.  Pendleton;  8 
Lieigh  368.  Doswell  v.  Buchanan's  ex'rs;  7  Leiffh  850, 
Laidley  V.  Merrifleld;  11  Leigh  208,  Harkins  v.  For- 
syth;—In  suits  to  redeem,  2  Call  482,  Robertson  v. 
Campbell:  2  Munf.  532,  Davison  v.  Waite,5Munf.  422, 
Southgate  v.  Taylor;  1  Rob.  Va.  Rep.  159,  Brecken- 
ridge  V.  Auld ;  5  Gratt  850,  Woodson  v.  Perkins.  In 
all  these  and  in  all  other  decrees  of  the  kind  which 
I  have  ever  seen  in  Virginia,  there  is  (besides  the 
deviation  from  engllsh  practice  hinted  in  the  last 
preceding  note,)  an  uniform  omission  of  one  thing 
which  such  decrees  in  England  uniformly  contain, 
namely,  provision  for  a  re-conveyance  in  case  the 
terms  of  redemption  be  complied  with.  See  1  Rob. 
Va.  Rep.  23,  Cock's  adm'r  v.  Gilpin— which  was  not  a 
case  of  mortgage,  though  the  decree  closely  resem- 
ble that  which  is  usually  entered  in  such  cases, 
(ibid.  49-50:)  1  Wash.  128,  Thompson  v.  Davenport 
This  defect,  however,  if  it  be  one,  would  probably 
be  supplied  by  making  a  further  decree  on  motion 
whenever  occasion  arose  for  it 

(49)  R.  C.  1819,  ch.  66,  sect  41;  V.  C.  1849,  ch.  178. 
sect  1.  This  power  of  decreeing  a  sale  on  credit 
was  first  given  by  Act  of  12  February  1814,  Sess. 
Acts.  ch.  17,  sect  2.  That  without  such  an  enact- 
ment the  courts  were  destitute  of  such  power,  see  3 
Bland  194-195.  n.  Jones  v.  Betsworth:  Hopk.  594, 
Sedgwick  V.  Fish:  3  Smed.  &  M.  516,  Tooley  v.  Grid- 
ley;  See  further  4  Munf.  125,  Fairfax  v.  Muse's  ex'rs; 
7  Monr.  544,  January  v.  January;  2  J.  J.  Marsh.  117, 
Oldham  v.  Halley. 

(50)  The  charges  of  sale  may  be  properly  required 
to  be  paid  in  cash:  (11  Leigh  143.  Huston's  Adm'r  v. 
Cantrll:  2  Rob.  Va.  Rep.  718,  Shirley  v.  Mut  Ass.  Soc.) 
and  are,  I  believe,  ordinarily. 

(51)  As  to  personal  property,  see  6  Rand.  644,  Cole's 
adm'r  V.  McRae,  5  Gratt  86,  87,  McNew  v.  Smith; 
850,  Woodson  v.  Perkins. 

(52)  6  Leigh  196,  Tennent's  heirs  v.  Pattons;  11 
Leigh  83,  Hagey's  heirs  v.  Birchetts:  579.  583,  Clarke 
V.  Curtis:  6  Gratt.  92,  Alford  v.  Helms;  188,  Reynolds 
V.  Bank  of  Virginia.— Under  special  circumstances 
the  sale  may  be  decreed  to  be  made  for  cash  (2 
Gratt  50,  72,  Taylor's  adm'r  v.  Spindle;)  but  then, 
to  justify  the  decree,  the  circumstances  must  ap- 
pear In  the  record.  12  Leigh  882.  Brlen  v.  Pittman 
&  Co. ;  2  Rob.  Va.  Rep.  484,  Wade's  heirs  v.  Green-  ' 


tion,  the  sale,  without  any  further  order 
of  the  court,  is  made,  after  due  advertise- 
ment (53)  of  the  time  and  place  and  terms 
of  it,  by  commissioners  or  a  single  com- 
missioner appointed  in  the  decree  for 
417  the  purpose,  (54)  or  *when  no  such 
commissioner  is  appointed,  by  the 
sheriff  or  serjeant  that  attends  the  court, 
unless  the  place  of  sale  be  out  of  his 
county  or  corporation,  and  in  that  case  it 
is  made  by  the  sheriff  of  the  county  wherein 
the  place  of  sale  is,  or,  if  the  place  be  in  & 
corporation,  by  the  serjeant  thereof,  or  the 
sheriff  of  the  county  which  includes  such 
corporation,  as  the  court  may  direct:  (55) 
whose  proceedings  being  reported, — either 
the  sale  is  upon  the  debtor's,  (56)  the  cred- 
itor's, (57)  or  the  purchaser's,  (58)  applica- 
tion, and  for  good  cause  shewn,  set  aside » 
in  which  case,  unless  the  creditor  be  satis- 
fied otherwise,  a  resale  is  ordered  as  a  mat- 
ter of  course,  and  so  toties  quoties,  (59) — or 
it    is   confirmed.    (60)    When    that    is     the 


wood;  6 Gratt  49,  Kyles  v.  Taite's adm'r.  However, 
if  credit  be  siven,  it  seems  that  it  shall  be  presumed 
to  be  not  unreasonably  short  unless  the  party  com- 
plaining introduces  (if  it  does  not  already  flnd> 
upon  the  record  facts  to  shew  that  it  is.  10  LeiRh 
401,  McClunff  V.  Beirne:  see  also  8  Oratt  149.  I64-1G5. 
Vanmeter's  ex'rs  v.  Vanmeters.  As  to  the  time  of 
credit,  which  under  various  circumstances  has  been 
allowed,  in  Judicial  sales  of  real  estates,  see  (be- 
sides the  cases  cited  above)  II  Leiffh  143,  HustoQ*s 
adm'r  V.  Cantrll:  I  Rob.  Va.  Rep.  159,  Breckenrldfire 
V.  Auld:  2  Rob.  Va.  Rep.  801,  Buceles  v.  Lafferty*s 
leiratees;  718.  Shirley  v.  MuL  Ass.  Soc.  1  Gratt.  ». 
Bailey's  adm'x  V.  Robinsons;  8  Gratt  346,  Hanno  v. 
Wilson;  270,  Kniseley  V.  Williams:  5  Gratt  87,  Mc- 
New V.  Smith ;  6  Gratt  462,  Shackelford  v.  Apperson . 

(68)  This  should  pursue  the  decree,— which  wltb 
us,  I  believe,  always  directs  the  manner  of  maklncr 
It;  (see  1  Bibb  620,  Barnes  v.  Lee:  6  Monr.  120,  Jones 
V.  Froman:  1  Green's  Chanc.  Rep.  182,  Merwln  v. 
Smith:  811,  Coxe  v.  Halsted:)  and  should  In  Its  turn 
be  pursued,  6  Gratt  889,  Talley  v.  Starke's  adm*x. 
For  the  practice  in  Ensrland.  see  2  Dan.  Chanc.  144SK 
1460,  Perk,  edit 

(64)  V.  C.  1849,  ch.  178,  sect  I. 

(56)  V.  C.  1849,  ch.  178,  sect  2. 

(66)  See  4  Munf.  124,  Fairfax  v.  Muse's  ex'rs;  l  Rob. 
Va.  Rep.  42.  Cocke's  adm'r  v.  Gilpin:  3  Johns.  Chanc. 
Rep.  290.  Williamson  v.  Dale.  (In  the  mararlnal 
abstract  of  which  "mortarasree"  Is  misprinted  for 
"mortg-afiror:")  10  Palsre  487,  BllllnsTton  v.  Forbes:  2" 
Bland  42-43,  n.  The  State  v.  Brookes.  It  may  be 
done  on  the  application  of  others  havlnsr  a  common 
Interest  with  the  debtor,  as  (for  example)  a  subse- 
quent Incumbrancer  under  him.  (I  Green's  Cbanc. 
Rep.  214,  Seaman  v.  Rlffglns:  26  Wend.  148.  Tripp  v. 
Cooke:)  or  a  creditor  by  judgment  asralnst  him :  (s^ 
Paige  289.  Amerlc.  Ins.  Comp.  v.  Oakley:  11  Paige  201. 
May  V.  May;  see  4  Muof.  251,  Quarles  v.  Lacy:)  or 
even  of  friends  acting  for  his  benefit  2  Palg'e  99. 
Duncan  v.  Dodd :  see  2  Bland  644,  Andrews  v.  Scot  ton. 

(67)  2  Paige  839.  Requa  v.  Red.  See  also  4  Sanf. 
Chanc.  Rep.  682,  Hoppock  v.  Conklln. 

(68)  6  Gratt  840,  Talley  v.  Starke's  adm'x.  For 
various  grounds  on  which,  at  the  Instance  of  a  pur- 
chaser, the  sale  may  be  set  aside,  see  1  Paige  120, 
McGown  V.  Wllklns:  2  Paige  586,  Morris  v.  Mowatt:  7 
Paige  887,  Jackson  v.  Edwards:  22  Wend.  498,  S.  C.  g 
Paige  666.  Seaman  v.  Hicks:  1  Edw.  Chanc.  Rep.  577. 
Lalght  V.  Pell:  2  Harr.  &  G.  890,  Weems  v.  Bre-wer: 
2  McCord's  Chanc.  Rep.  159,  Gordon  v.  Sims:  6  B. 
Monr.  274.  Shlveley's  adm'r  v.  Jones:  2  Moll.  561, 
Magennls  v.  Fallon. 

(59)  See  2  Smith's  Chanc.  2d  edit  216-216;  2  Dan. 
Chanc.  1472.  Perk,  edit  6  Munf.  423,  Wood's  ex'r  v. 
Hudson :  6  Munf.  626.  Mayo  v.  Tomkies. 

(60)  Till  then  the  sale  Is  only  Inchoate.  (1  Rob.  Va. 
Rep.  39,  Cocke's  adm'r  v.  Gilpin:  10  Smed.  &  M.  164, 
Gowan  v.  Jones;  see  4  Leigh  378,  Heywood  v.  Oovingr- 
ton's  heirs:  3 Smed.  &  M.  493,  Tooley  v.  Grldley,  &  al. 
1  Smed.  &  M.  Chanc.  Rep.  518  S.  C.  nom.  Tooley  v.. 
Kane:  though  when  It  Is  perfected,  the  rights  of  the 
parties  under  It  relate  to  the  close  of  the  blddlusB. 
and  are  the  same  as  If  It  had  been  at  that  motneut 
consummated:  see  1  Leigh  297,  Crews  v.  Pendletou; 
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case,  the  terms  of  the  sale  being 
418     ^complied  with,  the  court  gives   the 

purchaser  possession,  (61)  and  event- 
ually (62)  causes  a  conveyance  to  be  made 
him;  (63)  which,  like  a  final  foreclosure 
in  England,  is  conclusive  as  against  (but 
only  (64)  as  against)  the  parties  to  the  suit. 


10  Lclarh  817,  Taylor  V,  Cooper;  11  Alab.  Rep.  1009, 
Brown  V.  Isbell:)  and  therefore,  till  then,  it  is  pre- 
mature to  dispose  of  the  proceeds:  (11  Lieifirh  679, 
Clarke  v.  Curtis:  IS Lelffh  879,  Brien  v.  Pittman  &  Co. 
See  fl  Munf.  48«,  Anderson's  adm'r  v.  Davies's  adm'r ; 
1  Rob.  Va.  Rep.  29,  Cocke's  adm*r  v.  Gilpin;  2  Moll. 
511.  Farrell  v. Irwin:  ibid.  Massy  y.  Massy:  548, Scott 
T.  Rothe:)— if,  however,  the  purchaser  has,  pursuant 
to  a  decree,  parted  with  his  money,  and  the  sale  is 
afterwards  set  aside,  he  will  have  (as  against  the 
parties  to  the  suiL  see  6  Gratt  820.  Hudffin  v. 
Hudffin's  ez*r:)  alien  for  his  indemnity  upon  the 
subject  sold.  2  Paiflre  698,  Morris  y.  Mowatt:  9  Paiffe 
8M.  Amerlc.  Ins.  Comp.  y.  Oakley;  see  1  Rob.  Va. 
Rep.  19,  Bryan  v.  Loff  tns's  adm'rs;  8  A.  K.  Marsh.  177, 
GrlfBth  y.  Depew.  By  confirmation  the  proceedinffs 
of  the  commissioners,  so  far  as  they  are  previously 
made  known  upon  the  record,  are  adopted  and  ren- 
dered valid:  (6  Gratt.  107.  Evans  v.  Spurffin;  see  8 
Munf.  1«7,  L-ovell  v.  Arnold:  4  Hill  171,  Puller  v.  Van 
Geesen;)  and  afterwards,  in  sreneral,  the  sale  will 
not  be  set  aside  for  objections  which. misrht  have 
been  sufficient,  if  they  had  been  urired  before.  2 
Gratt  198,  Threlhelds  v.  Campbell;  6 Gratt.  80,  Wor- 
sbamv.  Hardaway's  adm'r:  lOPaiffe  248,  Brown  v. 
Frost,  (reversinsr  the  decision  of  the  court  below  in 
S.  C.  1  Hoffm.  Chanc.  Rep.  41:)  see  4  Munf.  851, 
Quarles  v.  Lacv :  2  Harr.  &  G.  846.  Anderson  v.  Foulke. 
(61)  1  Tuck.  Ck>mm.  B.  2,  p.  126,  edit.  1886,  and  books 
there  cited:  also  2  Rand.  10&-106.  Newman  v.  Chap- 
man: 2  Bland  464.  468H69,  Murdock's  case;  Hopk.  281. 
Ladlow  V.  Lansine*:  422,  Valentine  v.  Teller:  6  B. 
Monr.84,  Trabue  v.  Insrles:  8  Scamm.  261,  Aldrich  v. 
Sbarp:  4  Gilman  8&4,  Lawrence  v.  Iiane.  This,  how- 
ever, (as  it  seems,  notwithstanding  the  case  of 
Comm.  V.  Raffsdale,  2  Hen.  &  M.  8;)  cannot  be  done 
against  one  not  a  party  to  the  suit,  but  holding  ad- 
versely to  those  that  are.  (4  Hill  171.  Fuller  y.  van 
Geesen;)  even  though  he  went  into  possession  pen- 
dente lite,  unless  it  was  under,  or  by  permission  of, 
some  of  the  parties.  8  Paiffe  88,  Van  Hook  v.  Throck- 
morton; see  6  Harr.  d^  J.  21,  Tongue  v.  Morton:  6  B. 
Moor.  446.  Clarkson  v.  Morsran's  devisees. 

(02)  See  4  Munf.  128,  Fairfax  v.  Muse's  ez'rs;  11 
Leigh  584.  Clarke  v.  Curtis:  8  Gratt.  246,  Hanna  v. 
Wilson.  270,  Kniseley  v.  WiUiams:  6  Gratt  46S,  Shack- 
elford V.  Apperson. 

(03)  1  Lom.  Diff.  404;  1  Rob.  Va.  Rep.  28,  29,  89, 
Cocke's  adm'r  v.  Gilpin:  2  Rob.  Va.  Rep.  801,  Buckles 
V.  Lafferty's  legatees;  1  Gratt.  10.  Bailey's  adm'x  v. 
Robinsons.  For  this  purpose  the  court  may.  and 
most  commonly  does,  appoint  a  commissioner  or 
commissioners,  usually  the  same  by  whom  the  prop- 
erty was  sold :  whose  deed  passes  the  title  as  effec- 
tually as  and  in  some  cases  more  effectually  than, 
that  of  the  parties  themselves  would;  (V.  C.  1849,  ch. 
178.  sect  4:)  unless  the  property  be  land  lyiuff  be- 
yond the  jurisdiction  of  this  state:  (1  McLean  200. 
Watte  V.  Waddle:  6  Peters  889.  896.  400-401.  S.  C.)  in 
which  case  it  should  decree  the  conveyance  to  be 
made  by  the  party  or  parties  to  the  suit  having  title. 
1  Rob.  Va.  Rep.  45,  Cocke's  adm'r  v.  Gilpin:  8  Mc- 
Lean 368.  Tardy  v.  Morgan;  see  8  Gratt  148.  167, 
Vanmeters's  ex'rs  v.  Vanmeters;  1  Hen.  &  M.  6, 
Guerrant  V.  Fowler:  Wythe  186,  (new  edit  254.)  Far- 
ley V.  Shippen.  In  such  case,  if  any  of  them  be  an 
infant  the  conveyance  must  as  to  him  be  respited 
UUbe  attains  his  full  afire:  (Macphers.  Inf.  428-426: 
Set  Deer.  270-278:)  besides  srivinsr  him  a  day  then  to 
shew  cause.  1  Tnck.  Comm.  B.  2,  p.  128-124,  edit  1886: 
1  Lom.  DiiT.  899.  As  to  the  purchaser's  beinsr  com- 
pellable, under  such  circumstances,  to  part  with  his 
money  before  his  title  Is  perfected,  see  8  Swanst 
5&8.  Morris  v.  Clarkson,  and  cases  cited  in  that 

(«)  20Werd  260,  Watson  v.  Spence;  10  Paifire899, 
Curtis  v.  Hitchcock;  8  Yerfif.  482,  Miller  v.  Estell:  see 
4  a  Monr.  48-58,  Bank  U.  S.  v.  Carroll:  6  B.  Monr. 
J74-278.  Shiveley's  adm'r  v.  Jones;  6  Gratt  820. 
Hndgin  v,  Hudgin's  ex'r;  ante  note  28.  Even  as 
against  a  party  to  the  suit  it  has  been  held,  (4 
Sandf.  Chanc.  Rep.  812,  WelU  v.  Chapman;)  that 
a  sale  under  a  decree  transfers  only  the  rifirhts 
and  interests  which  belonged  to  the  parties  at 
the  time  of  making  the  decree,  together  with 
Bucb  others  as  are  (if  there  be  any  others  that 


(65)  and  claimants  under  them  by  title 
419      of  lite  pendente  origin.   (66)    *It  also 
compels  him  (if  there  be  need  of  com- 
pulsion)   to  pay    the   proceeds  of  sale ;  (67) 
out  of  which,  first,  all  the  expenses  of  mak- 
ing   it  are  defrayed,   (68)  then  (if  they  are 
sufficient)    the  debt,  interest,  and  costs  are 
satisfied,  (69)  and  finally  whatever  may  re- 
main is  directed  to  be  paid  over  to  the  party 
having   title   to  redeem.   (70)    If   the  clear 
proceeds   be   not   sufficient   to  pay  the  debt 
and    interest  and  costs,  they  are  applied  to 
extinguish    first,    the   costs,    (71)  then,  the 
interest,  (72)  and  lastly,  so  much    as   they 
will  of  the  principal :  And   whatever  of  the 
whole    aggregate    is    unpaid    continues    a 
debt,    for  which,    with  subsequent  interest 
upon    so  much  thereof  as  is  principal,  (73) 
the    mortgagee    (without   any  condition  of 
setting   aside   the  sale,  (74)  even  where  he 
himself    (75)  has  been  the  purchaser  at  it,) 
undoubtedly    has   his   remedy   against  the 
mortgagor.  (76) 

It  is  said,  however,  in  one  book,  (77)  and 
repeated  in  another,  (78)— both  of  estab- 
lished reputation,— that  the  mortgagee  can- 
not in  the  same  suit  have  first  a  foreclosure, 
and  then  a  personal  decree  for  such  balance 
against  the  mortgagor ;  and  in  support  of 
that  position  some  authorities,  all 
420      cisatlantic,    (79)      are    cited.      •But, 


are)  specifically  directed  to  be  sold:  and  there- 
fore that  if,  between  the  entry  of.  the  decree 
and  the  making  of  the  sale,  a  party  buys  a  lien 
which  is  unaffected  by  the  decree,  the  sale  under  It 
will  not  impair  his  rights  in  respect  of  such  lien. 
(66)  8  Bland  82SH880.  Coombs  y.  Jordan. 

(66)  2  Dann  480,  Thorns  v.  Southard:  see  ante  note 
24 

(67)  See  1  LK>m.  Dig.  405:  1  Bland  588,  MuUikin  v. 
MuUikln;  2  Bland  629,  Andrews  v.  Scotton:  8  Bland 
284,  Coombs  V.  Jordan:  841,  Simmons  v.  Tongue;  7 
Gill  &  J.  4M,  Boteler  v.  Beale. 

(68)  6  Munf.  448,  Bumgardner  v.  Allen:  2  Rob.  Va. 
Rep.  801,  Buckles  v.  Lafiferty^s  legatees:  1  Qratt  10, 
Bailey's  adm'x  v.  Robinsons. 

(6»)  1  Tuck.  Ck)mm.  B.  2.  p.  128.  edit  1886;  6  Munf. 
485-486.  Anderson's  adm'r  v.  Davie's  adm'r. 

(70)  6  Munf.  686,  Mayo  v.  Tomkies;  1  Leigh  806, 
Crews  v.  Pendleton;  1  Monr.  66,  Downing  v.  Palma- 
teer. 

(71)  2  Bland  468,  Murdock's  case;  8  Bland  195,  n. 
Jones  V.  Betsworth:  197,  n.  Ridgely  v.  Belt  The 
learned  reporter  suggests.  In  the  page  last  referred 
to,  that  the  rule  in  England  is  different;  for  which 
he  cites  Upperton  v.  Harrison,  7  Sim.  444.  and  Ellison 
V.  Wright,  8  Russ.  45a  But  nothing  in  either  of 
those  cases  countenances  the  suggestion:  while 
other  authorities  there  seem  opposed  to  it.  See  5 
Beav.  188.  Aid  ridge  v.  Westbrook;  1  Younge  A  Coll. 
C.  C.  401,  Barnes  v.  Raester:  1  Hare  410,  Tipping  v. 
Power;  8  Hare  485,  Hepworth  v.  Heslop;  Coote  on 
Mortg.  8d  edit.  847. 

(72)  See  12  Leigh  578,  Kent  v.  Matthews  In  the  re- 
port at  large:  Wythe  147.  (new  edit.  10,)  Ross  v. 
Pleasants,  Shore  &  Co. 

(78)  See  ante  note  14.  versus  flnem. 

(74)  See  8  Johns.  Chanc.  Rep.  880,  Dunkley  v.  Van 
Buren;  and  other  references  in  notes  to  the  next 
paragraph. 

(76)  See8Edw.  Chanc.  Rep.  690.  Mott  v.  Walkley; 
4  Hen.  &  M.  101.  Dabney  v.  Green. 

(76)  1  Tuck.  Comm.  B.  2,  pp.  118-114,  edit  1836. 

(77)  2  Rob.  Pract.  60. 

(78)  1  Lom.  Dig.  407.— It  is  doubtful  whether  Judge 
Lomax  fully  concurred  in  the  proposition;  for  hav- 
ing stated  it  as  If  he  did.  In  p.  897,  he  gives  a  direc- 
tion in  his  list  of  corrigenda,  to  strike  out  that 
paragraph:  and  In  p.  407  he  says,  "it  is  laid  down  in 
2  Rob.  Pract  60,"  Ac. 

(79)  8  Johns.  Chanc.  Rep.  880,  Dunkley  v.  Van 
Buren;  6  Johns.  Chanc.  Rep.  77,  Jones  v.  Conde:  9 
Wheat  489.  Hughes  v.  Edwards:  To  which  add  2 
Bland  666-668,  Andrews  v.  Scotton:  688,  Worthington 
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without  pausing  to  make  upon  them 
other  observations  that  occur,  it  may  be 
sufficient  to  remark,  that  none  of  them  are 
Virf^inian  authorities;  that  our  practice  on 
this  subject  has  grown  up  without  reference 
to  any  other  practice  than  that  of  England, 
from  which  (in  the  manner  and  to  the  ex- 
tent that  we  have  seen)  it  has  departed ;  (80) 
that  here  it  has  been  the  uniform  course 
(certainly  so  far  as  my  own  observation  and 
experience  extend)  to  give  such  a  decree; 
and  that  this  course  is  strongly  counte- 
nanced (at  the  least)  by  what  of  authority, 
bearing  upon  the  point,  there  is  extant  in 
our  own  reports.  In  one  case,  (81)  such  a 
decree  came  before  the  Court  of  Ap- 
421  peals,  and,  ^though  set  aside  for  pre- 
vious faults  in  the  proceedings,  it  was 


V.  Lee:  1  Dev.  &  Batt.  Eq.  Rep.  8S»-(J24,  Fleming  v. 
Sltton;  1  Monr.  97,  Downing  v.  Palmateer;  5  Monr. 
78.  Martin  v.  Wade's  ex'rs;  7  Monr.  648,  Durrett  v. 
Whitinsr:  690.  Pool  v.  Younsr;  4  J.  J.  Marsh.  70,  McGee 
V.  Davie:  6  J.  J.  Marsh  28,  Morgan  v.  Wilson;  9a 
Cratchfleldv.  Coke;  641,  Madison  v.  Qrant:  see  also 
6  Barr  260,  Wickcrsham  v.  Petrow.  In  some  of  these 
cases  it  is  said,  that  if,  independently  of  the  appli- 
cation to  foreclose,  equity  would  have  either  exclu- 
sive or  concurrent  jurisdiction  of  the  demand :  then, 
and  only  then,  it  may  both  foreclose  and  afterwards 
decree  personally  for  the  balance;  a  position  which 
lies  open  to  the  full  force  of  the  considerations  sub- 
sequently mentioned  in  the  text:  While  in  others 
of  them  it  is  laid  down  broadly,  that  a  foreclosure 
suit  is  a  proceeding  in  rem,  and  that  therefore  there 
cannot  in  it  be  a  decree  in  personam.— Upon  this  last 
position  it  may  be  remarked,  1.  that,  for  any  pur- 
pose material  to  the  present  argument,  it  is  not  true: 
(see  9  Sim.  570.  Dearman  v.  Wyche:  3  Hare  836,  Du 
Vigler  v.  Lee:)  and  2,  that  where  it  obuins,  the  con- 
sequence has  been  in  fact,  and  (as  it  would  seem) 
not  illoffically,  deduced  from  it,  that  in  such  a  suit 
a  set-off  is  not  allowable,  (Hopk.  370,  Troup  v.  Haiirht: 
2  Green's Chanc.  Rep.  876,  White's  adm'r  v.  Williams; 
see  Hopk.  679,  Rosevelt  v.  Bank  of  Niaflrara:  6  Paisre 
627.  Chapman  v.  Robertson:  7  Paifire  206,  Holden  v. 
Qilbert:)  a  conclusion,  which  in  Virginia  would 
probably  meet  with  dissent 

(80)  In  England  as  to  this  point,  there  is  in  the 
printed  reports  a  srreat  dearth  of  authority:  the 
causes  of  which  are  obvious.  But  even  there  some 
liffht  has  recently  been  shed  on  this  subject:  (see 
post,  note  89;)  and  in  one  of  the  most  learned  and 
accurate  Ensrlish  law  publications,  (Adams  on  Eq. 
228)  we  are  told,  that  what  has  been  commonly 
known  as  the  vendor's  lien  "is  treated  as  a  security 
in  the  nature  of  a  mortfirafire.  and  the  remedy  under 
it  is  by  suinsT  in  equity  to  have  the  estate  resold,  and 
the  deficiency,  if  any,  made  grood  by  the  defendant: 
see  also  3  Beav.  64.  Barker  v.  Smark.  The  same 
practice  in  those  cases  has  also  prevailed  in  Vir- 
srinia;  (4  Call  266,  King  v.  Hanson:  4  Rand.  272.  Hays 
V.  Wood;  6  6ratt.  451,  Shackelford  v.  Apperson;  see 
2  Rob.  Va.  Rep.  475,  Wade's  heirs  v.  Greenwood:  488. 
n.  Tibbsv.  Matthews:)  and  in  Kentucky,  SLitt.  192. 
McGee  v.  Beal;  7  Monr.  544,  January  v.  January. 
The  court,  in  the  last  mentioned  case,  distinguish- 
able between  it  and  the  case  of  a  mortfirafire:  but  it 
is  submitted,  that,  especially  with  reference  to  our 
practice  of  foreclosinsr  by  a  judicial  sale,  the  anal- 
ogy between  them  is  perfect.  In  the  case  (above 
cited)  of  Hays  v.  Wood,  the  point  respecting  juris- 
diction appears  in  the  followinsr  extract  from 
an  opinion  not  reported,  more  distinctly  perhaps 
than  in  that  which  is:  "Upon  the  facts  disclosed, 
the  plaintiff  had  a  lien  upon  a  moiety  at  least  of  the 
land  for  securing  the  payment  of  any  balance  due 
to  him  upon  his  advances  towards  the  payment  of 
the  purchase  money.  If  he  had  amended  his  bill, 
and  claimed  this  lien,  the  court  would  have  had  un- 
questionable jurisdiction,  to  ascertain  this  balance, 
and  charge  it  on  the  land  and  upon  the  defendant 
personally.  That  has  been  done  by  consent  without 
amending  the  bill,  which  would  have  been  done  by 
the  court  upon  an  amended  bill.  The  court  has  not 
c barged  the  land;  the  omission  to  do  so  is  advan- 
tageous to  the  defendant,  and  the  plaintiff  does  not 
appear  here  or  complain  of  it  I  think  the  decree 
should  be  affirmed."    Judge  Green's  MSS. 

(81)  4  Munf.  304-3(»,  Bull  v.  Douglass. 


not  in  this  respect   impugned.     In   another 
case,  (82)  one     of     the   most  distinguished 
judges  who  have  sat  in  that  court,  being  of 
opinion  of  the  deed  then  in  question  was  on 
its  face  a  mortgage,    in  the   course  of   his 
argument  to  prove  it  so,  said:  ^'It  seems  to 
me  there  could  be  no  doubt,  that  if  Harrison 
[the  creditor  in  that  case]  had   applied  to  a 
court   of   equity   to   foreclose  the  deed  as  a 
mortgage,  and  upon  a  sale  of   the   property 
the    amount   had  not  been  realized,  [which 
was  covenanted  to  be   paid   him,]  he  would 
have  been  entitled  to  a   personal  decree  for 
the   ;'esidue;  the   deed    itself   reciting  and 
imbodying    an    express    agreement   to    re- 
fund," (83)  and,    in  a   third   case,  (84)  in- 
termediate in  date  between  these   two,    the 
whole  court  of  Appeals  was  of  opinion,  and 
decided,    that   the   court   below   erred   ''in 
omitting    to   decree    against    [the  deceased 
mortgager's]      representatives,    (including^ 
eventually  his   heirs),    the   balance    which 
was  due'*  to  the  mortgagee, — ^aftcr  crediting 
what  had  been  raised  by  the  foreclosure  and 
sale.     (85)  In   the    last   mentioned    case   it 
does  not  appear  from  the  report,  distinctly, 
whether  the  mortgage  contained  an  express 
stipulation    to  pay ;  but,  from  the  reference 
made   in  the  foregoing  extract  to  the  mort- 
gagor's heirs,  (86)  it  is  almost  certain  that 
it  did.     These  citations  are  not  conclusive, 
(for  though  the  last   was    an    adjudication, 
it  was  upon  a  point   not  controverted,   (87) 
and     consequently    not   debated;)  but    yet 
they    are   authorities   of  very  considerable 
weight,  that  it  is  proper  to  give  a  personal 
decree  for  the  debt,  wherever  an  undertak- 
ing in  terms   to   pay    it  is  contained  in  the 
mortgage.     And  why   should   not  the  prac- 
tice  be   so   where,    in  that  manner,  or    in 
any  other,  the  personal   obligation  is  made 
out?    Economy,  certainty,  and  dispatch,  in 
the  administration  of  justice  all  aeem 
422      *to   be   promoted  by  it.     (88)  and  the 


(83)  2  Rob.  Va.  Rep.  181.  Floyd  v.  Harrison.  See  also 
2  Munf.  870,  CJoalter,  J.  in  Ck>utts  v.  Greenhow. 

(83)  Either  covenant.  (Hardr.  178,  Norrice's  case:) 
or  debt,  (8  Gratt  808,  Newby  v.  Forsyth ;  would  liave 
lain  upon  such  an  Instrument;  the  case  being  dis- 
tinguishable from  2  Munf.  837,  Drummond's  adm'rs 
V.  Richards:  2  Gill  171,  Barrell  v.  Glover:  7  Watts 
360,  Scott  V.  Field:  6  Blackf.  162,  Smith  v.  Stewart 
And  therefore,  but  for  the  application  to  foreclose, 
a  court  of  equity  would  not  have  had,  in  such  a  case. 
Jurisdiction  of  the  demand.    See  ante  note  79. 

(84)  6  Munf.  480,  446,  Bumgardner  v.  Allen. 

(85)  In  this  case  the  suit  was  not  brought  for  ad- 
ministration of  the  deceased  debtor's  assets: — bad 
it  been  so,  the  deficiency  might  have  been  decreed 
to  be  made  good  out  of  them,  under  a  distinct  bead 
of  equitable  jurisdiction,  as  In  1  Russ.  &  M.  185. 
Greenwood  v.  Taylor;  2  Myl.  &  Cr.  443,  Mason  v. 
Bogg;  and  other  cases  of  that  class:— but  it  was  a 
suit  of  the  mortgagee  alone,  on  behalf  of  herself 
simply.— The  case,  therefore,  is  as  much  in  point  as 
if  it  had  been  brought  against  the  mortgagor  la  his 
lifetime. 

(86)  See  Shepp.  Touchst  178;  Dyer  14,  a,  pL  69. 
Anon.  11  Leigh  136,  Huston's  adm'r  v.  C)antrll;  3 
Gratt  871,  Piper  v.  Douglas's  ex'r. 

(87)  On  the  contrary  Lielgh,  for  the  appellants,  and 
Wickham,  for  the  appellee,  both  agreed  that  in  this 
respect  the  decree  was  wrong.  Neither  of  tliem, 
however,  was  counsel  for  the  mortgagor's  repre- 
sentatives; who  seem  to  have  had  no  counsel  in.  the 
Court  of  Appeals. 

(88)  Upon  these  considerations,  in  New  York,  •from 
which  first  emanated  the  doctrine  that  is  here  con- 
troverted, it  has  been  repudiated  long  ago  by  legis- 
lative enactment.    See  Grah.  Jurisd.  888-391 ;  6  £*aige 
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case  appears  to  be  (89)  fully  within 
the  inflaence  of  that  principle,  on  which 
rests    the    well    known    rule:    That   when 

once  a  court  of  equitj  has  obtained 
423      ^legitimate  possession  of  a  cause   for 

any  purpose  of  relief,  (90)  it  will  not 
afterwards  turn  the  parties  round  to  a  court 
of  law,  nor  stop  at  administering  merely 
partial  relief,  but  will  itself  proceed  to  do 
complete  justice  between  them. 

845.  Blffelow  V.  Bush:  8  Paiffe  480,  McCarthy  v,  Gra- 
bam;  9  Pal^re  90.  Leonard  v.  Morris;  294,  Suydam  v. 
Bartle. 

(89)  See  3  Seaman.  281,  Aldrich  v.  Sharp.— In  Eng- 
land, under  certain  recent  statutes  of  limitations, 
interest  cannot  be  recovered  for  more  than  six  years 
where  the  creditor  has  a  mortflrasre  only,  but  It  may 
be  for  twenty  years  where  he  has  a  bond.  In  a  suit 
to  foreclose  the  creditor  had  both  a  bond  and  a 
mort^rafire,  and,  interest  beinir  in  arrear  for  more 
than  six  years,  the  qaestion  was  whether  all  or  only 
part  of  it  should  enter  into  the  price  of  redemption. 
Sir  James  Wifirram.  V.  C.  decided  that  all  of  It  should, 
and  in  the  course  of  his  judfirment  made  these  obser^ 
vatlons:  "Let  it  be  supposed  that  the  words  of  the 
two  statutes  strongly  favour  the  defendant's  con- 
struction.—in  that  case  the  contract  between  the 
parties  will  be  varied :  the  mortffasree  will  have  a 
security  upon  the  land  for  part  of  his  debt,  and  a 
claim  against  his  debtor  by  specialty  for  the  rest.— 
Now  I  certainly  find  nothing-  in  either  act  to  pre- 
clude a  court  of  equity  from  applying  to  such  a  case 
the  ordinary  rules  by  which  justice  is  administered 
in  that  court  Suppose  then  a  bill  by  a  mortfirairee 
asainst  a  mortsragor  in  his  life  time  to  enforce  pay- 
ment of  his  whole  debt  [in  such  a  case]  by  foreclos- 
ure or  otherwise:  That  such  a  bill  would  lie  I  can- 
not doubt;  and  the  ordinary  rule  of  equity  is.  that 
where  a  plaintiff  is  properly  drawn  into  equity  to 
enforce  part  of  his  demand,  he  may  assert  his  full 
rights  In  that  court,  although  his  demand  in  part  be 
purely  legal:  and  tbe  mortgagor  contending,  as  he 
does  and  must  contend,  that  the  suit  (though  to 
foreclose)  is  a  suit  to  recover  money,  cannot  deny 
the  rig-ht  of  the  mortg-asree  under  some  form  of  de- 
cree to  obtain  satisfaction  of  his  whole  demand.  I 
admit  that  a  mortgagee  cannot  in  general  tack  a 
bond  debt  to  his  mortg-ag-e  In  a  suit  ag-ainst  the 
mortgagor  bimself.  althoug-h  the  rule  of  the  court 
seems  to  have  been  formerly  otherwise.  But  the 
case  of  ucklng- supposes  the  bond  and  the  mortg-asre 
debt  to  be  several  and  not  the  same  debt;  whereas, 
In  the  case  I  have  suggested,  the  mortgagee  is  suing 
for  one  and  the  same,  debt,  in  respect  of  different 
parts  of  which  he  holds  different  securities.  Now  if 
the  mort«rag-or  in  such  a  suit  should  submit  to  a 
foreclosure  in  respect  of  so  much  of  the  debt  as  the 
mortgage  was  admitted  to  cover,  it  would  be  ob- 
viously more  for  his  benefit  that  the  balance  of  in- 
terest should  be  covered  by  the  foreclosure  also; 
and  if  he  should  elect  to  redeem  the  estate,  [—and 
should  be  permitted  to  do  so,— by  paying  only  so 
much  of  the  debt  and  interest  as  the  mortflrag-e  was 
admitted  to  cover,]  the  mortsragree  might  by  means 
of  a  sequestration,  recover  the  balance  of  his  inter- 
est out  of  the  very  estate  which  the  mortg-agor  had 
so  redeemed."  2  Hare  338-839.  Du  Vigier  v.  Lee.  Of 
course,  before  he  could  have  such  a  sequestration, 
he  must  have  obtained  a  decree  ag-ainst  the  defend- 
ant personally.  See  2  Dan.  Chanc.  12&3  et  seq.  1286, 
Perk,  edit  Upon  the  strensrth  of  the  preceding 
authority,  Mr.  Spence  says :  '^Where  the  mortgagee 
holds  a  security  for  part  of  the  debt  and  another 
security  for  other  part  of  the  same  debt  but  which 
the  mortgagee  cannot  Uck,— for  instance,  a  bond.— 
a  bill  may  be  filed  by  the  mortg-affee  to  enforce 
payment  of  his  whole  debt  by  foreclosure  can  other- 
wise In  the  same  suit,  thousrh,  as  regards  the  part 
secured  by  bond,  his  remedy  Is  at  law;  the  ordinary 
rule  being  that  where  a  person  is  drawn  into  a 
court  of  equity  to  enforce  part  of  his  demand,  he 
may  assert  his  full  rights  In  that  court "  2  Spence 's 
Ea.  Jurlsd.  724. 

(90)  See  the  precedingr  note.  For  the  present  pur- 
pose the  rule  need  not  be  stated  more  largely:  but 
in  truth  it  is  more  comprehensive,  (see  1  Stor.  Eq. 
JnrlRp.  164  h-74: 2  Hare  286,  Pearce  v.  Creswick:)  es- 
pecially in  Virginia.  See  1  Munf.  98.  Chichester's 
ex'x  V.  Vass's  adm'r,  and  cases  cited  in  that:  Wythe 
59.  (new  edit  144.)  Love  v.  Braxton:  144  (new  edit 
»f.)  Parley  v.  Shippen;  6  Gratt  438-489,  Lyons  v. 
MlUer. 


424  *Owing:    to    tiie   diflFerence    of    pro- 

cedure in  the  two  countries,  a  point 
which  in  England  is  of  some  practical  im- 
portance,— ^namely,  whether  a  mortgagor  is 
accountable  for  rents  and  profits  which  he 
has  received,  is  here  of  none  whatever:  For 
as,  by  our  practice,  the  mortgagee's  decree 
or  judgment  (whichever  it  is)  against  the 
mortgagor  after  foreclosure  is,  in  all  cases, 
for  the  precise  balance  of  the  mortgage  debt 
left  unpaid  by  the  proceeds  of  sale ;  it  nec- 
essarily matters  nothing  (as  between  them, 
and  also  between  others  who  merely  repre- 
sent them,)  whether  an  account  of  such 
rents  and  profits  can  be  required  or  no. 
This,  if  the  mortgagor  be  solvent,  is  clear: 
and  it  seems  in  no  degree  less  certain, 
though  he  be  not;  whether  alive  or  dead. 
But  in  the  latter  contingency,  should  an- 
other as  his  heir,  devisee,  or  donee  inter 
vivos,  have  received  the  rents  or  taken  the 
profits,  it  is  of  obvious  moment  to  the  mort- 
gagee, where  the  mortgaged  subject  is  in- 
adequate security  for  the  debt,  that  they 
should  be  respectively  liable  to  his  demand, 
for  as  much  as,  in  aid  of  its  proceeds,  may 
be  requisite  of  what  they  have  so  received 
or  taken.  In  ordinary  cases  where  there  is 
no    specific    lien    upon    the    land,    (91)    it 


(91)  This  was  decided,  (2  Oratt  419,  Leake  v.  Fer- 
guson:) in  the  case  of  a  bona  fide  purchaser,  for 
valuable  consideration,  of  land  that  was  bound  by 
judgment;  a  kind  of  lien,  (Lew.  Trusts,  545-546;  8 
Myl.  &  Cr.  417,  Neate  v.  Duke  of  Marlborousrh ;  2 
Gratt  44,  Taylor's  adm'r  v.  Spindle;  4  Gratt  81, 
Rogers  V.  McCluer's  adm'rs;)  we  may  observe, 
which  is  general,  not  specific.  2  Spence 's  Eq.  Jurlsd. 
813,  798.  And  it  seems  difficult  to  discern,  how  the 
reasoning  on  which  that  decision  was  grounded  is 
less  applicable  to  the  case  of  voluntary  (or  even 
fraudulent)  donees,  devisees,  or  heirs,  of  the  judg- 
ment debtor.  In  one  case,  indeed.  (Crompton  v. 
Crompton,  cited  Ambl.  15-16:  and  stated  from  the 
Reg.  Lib.  in  Lew.  Trusts,  539:)  it  was  decreed  at  the 
suit  of  a  single  judgment  creditor,  and  without  any 
general  administration  of  the  deceased  debtor's  as- 
sets real  as  well  as  personal,  that  his  heirs  should 
account  for  the  rents  and  profits  which  had  come  to 
his  hands.  But  in  the  same  case  it  was  also  decreed, 
that  "if  the  personal  estate  and  the  rents  and  profits 
[aforesaid]  of  the  real  estate  should  fall  short  of 
paying  what  should  be  certified  to  be  due  [on  the 
judg-ment,]  the  deficiency  should  be  made  good  by 
sale  of  the  whole  real  estate  and  lands  of  [the  debtor  J 
liable  to  the  said  judg-ment:"  And,  as  in  all  subse- 
quent cases  wherein  the  circumstances  were  similar, 
that  part  of  the  decree,  which  subjected  to  sale 
more  than  a  moiety  of  the  real  estate  descended, 
has  been  clearly  overruled:  (Ambl.  18,  Stile  man  v. 
Ashdown;  2  Atk.  477.  608.  S.  C.  2  Scho.  &  Lefr.  150, 
O'Gorman  v.  Comyn;  2  Moll.  483.  Anon.  484.  Arm- 
strong V.  Walker;  see  also  SRldsrew.  P  C,  33-84,  Barne- 
wallv.  Barnewall;  13 Peters  465.  Burton  v.  Smith:) 
so  the  direction  in  it  respecting  bysrone  rents  and 
profits  seems  to  have  fallen  pari  passu,  in  the  scale  of 
authority.  Some  two  years  before  his  decision  in 
Stile  man  v.  Ashdown  (cited  above,)  and  upon  pre- 
cisely the  same  principle.  Lord  Hardwicke,  being 
asked  to  decree  an  account  of  rents  and  profits  from 
the  time  of  filing*  the  bill,— he  was  not  asked  to  carry 
it  further  back,— asrainst  alienees  of  the  judgment 
debtor  whose  conveyances  he  sat  aside  as  fraudu- 
lent in  respect  of  the  plaintiff,  refused.  2  Atk.  107. 
Hig-glns  V.  York  Bulldlners  Company.  And  though 
the  reporter  represents  him  as  having  on  that  occa- 
sion said:  "The  most  usual  case  in  this  court  is  a 
judgment  creditor's  coming  here  against  an  heir  at 
law  for  an  account  of  rents  and  profits  received  by 
him.  being  considered  as  assets  of  the  ancestor;" 
yet  the  representation  seems  wholly  unreliable,  for 
reasons  even  stronger  than  that  reporter's  notorious 
sreneral  inaccuracy  (see  Wallace's  Reporters,  art 
Atkyns:  respecting- the  dicta  (see  Sander's  Preface 
to  his  edition  of  Atkyns:)  which  he  professes  to 
record.    Upon  the  face  of  the  report  his  account  of 
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has    been   decided,    and    is    perhaps 
425        *8ettled     too      firmly      now    to    be 


tbis  particular  dictum  is  unqaestionably  somehow 
wroDsr,  (8ee2LeiGrh  61,  Blow  v.  Mayuard;)  since  he 
makes  Lord  Hardwicke  immediately  suhjoin  to  the 
words  quoted  above:  "for.  If  he  brought  an  action 
of  debt,  he  would  have  judgment  for  the  full  value 
of  the  estate.]  which  is  true  concerning  a  bond  cred- 
itor, but  not  true  concerning  a  judgment  creditor,  of 
the  ancestor,]  and  therefore  the  courts  of  equity 
make  their  decrees  conformable  to  the  Judsrments  at 
law."  See  the  next  note.  And.  upon  a  diligent 
search  no  trace  has  been  discovered  of  what  Lord 
Hardwicke  is  here  made  to  call  "the  most  usual 
case"  in  courts  of  equity,— but  in  this  (worse  than 
suspicious)  dictum,  and  the  discredited  case  (above 
cited)  of  Gompton  v.  Compton.  It  is  true,  that  Stile- 
man  V.  Ashdown,  the  case  which  overruled  it,  has 
been  itself  made,  by  Lord  Chancellor  Hart,  the  sub- 
ject of  some  very  free  strictures:  (1  Moll.  319,  S22,  823, 
Leahy  v.  Dancer;  mentioned  in  the  third  edition,— 
which  is  not  by  Green  leaf  .—of  Oreenl.  Overruled 
Cases.  875;)  but  it  i&  certain  they  leave  it  unshaken, 
(see  Lew.  Trusts,  &39-543,  particularly  notes  q  and  u;) 
while  numerous  other  determinations  have  power- 
fully confirmed  it  See.  besides  the  cases  mentioned 
before,  and  W.  Kel.  3,  Harvey  v.  Woodhouse:  Fitzfir. 
144.  S.  C.  which  was  prior  to  Stileman  v.  Ashdown:  1 
Die.  150.  Rowe  V.  Bant;  Lew.  Trusts,  542.  note  r,  S.  C. 
(in  which  note  is  also  cited  the  case  of  O'Dowda  v. 
O'Dowda,  2  Moll.  483,  which  is  not  to  be  found  in  the 
american  edition  of  that  reporter,  12  Cond.  Enffl. 
Chanc.  Rep.)  8  Leisrh  508.  Stuart  v.  Hamilton's  ex'rs; 
10  LeiiTh  405,  McCluniT  v.  Beime;  2  Oratt  50,  Taylor's 
adm'rv.  Spindle:  4S8.  Leake  v.  Ferguson;  5  Oratt 
84,  McNew  v.  Smite:  which,  as  to  their  principle,  are 
not  affected  by  V.  C.  1849,  ch.  186,  sect  6.  His  lord- 
ship's mistake,  in  supposing  that  the  courts  had  at 
lensrth  "srot  rid"  of  that  case  as  an  authority  pro- 
ceeded (probably)  from  his  failing  to  discriminate 
between  it  and  cases  widely  different:  as  1.  where 
there  are  more  judsrments  than  one  to  be  satisfied; 
(11  Ves.  33.  Burroughs  v.  Elton;  2  Scho.  &  Lefr.  24, 
O'Fallen  V.Dillon;  2  Moll.  484,  Williamson  v.  Park; 
6  Rand.  618,  Ck>leman  v.  Cocke;  12  Leig-h  573,  Kent  v. 
Matthews;  see  8  Ridsrew.  P.  C.  83-84,  Barnewall  v. 
Bamewell:  Hardr.  28.  Att  Gen.  v.  Andrew:  27 
Crook's  case,  cited:  CJom.  Big.  tit  Execution.  C.  14;  2 
Bam.  &  Cr.  232,  Morris  v.  Jones:  8  Dowl.  &  Ryl.  608, 
S.  C.  2  Shepp.  Touchst  560-561,  Ath.  edit  5  Binsrh.  827, 
Doe  V.  Creed:  2  Moore  &  P.  648  S.  C.)  or,  2.  where  the 
satisfaction  is  to  be  made  out  of  a  fund  that  is  equi- 
table: (Lew.  Trusts,  542-546:  1  Leigh  140,  Haleys  v. 
Williams:  2  Leisrh  279-281,  Coutts  v.  Walker:  4Gratt 
417,  Withers  v.  Carter:  6  Oratt.  119,  Barbridsre  v. 
Hlflrg1n*s  adm'r:  see  9  Mod.  893,  Elwys  v.  Thompson: 
2  Atk.  440,  S.  C.  8  Sim.  286.  Tunstall  v.  Trappes;  4 
Munf.  539.  Mut  Ass.  Soc.  v.  Stanard;  7  Leigh  841, 
Claiborne  v.  Gross:  8  Leigh  439,  440-441,  McCullousrh 
V.  Sommerville;  10  Leisrh  894,  McClunsr  v.  Beirne:) 
or,  8.  where  the  suit  is  brought  after  the  debtor's 
death,  (see  8  Call  829.  Tinsley  v.  Anderson;  and 
the  more  complete  statement  of  that  case  from  the 
record  with  Judsre  Green's  remarks  upon  it  at  the 
end  of  this  article:  and  for  a  general  administra- 
tion of  his  whole  assets  both  real  and  personal,  (l 
Dan.  Chanc.  410-411,  Perk,  edit)  or  for  some  purpose, 
other  than  merely  satisfyinsr  the  judsrment  which 
for  Its  accomplishment  requires  a  sale  to  be  decreed. 
8  Myl.  Cr.  416,  Neate  v.  Duke  of  Marlborough.  Or 
perhaps  (see  Lew.  Trusts,  541.  noteq.)  he  confounded 
the  cases,  which  are  broadly  distinguished,  of  a 
person  dyinsr  indebted  by  specialty  binding  his  heirs, 
and  of  a  decedent  against  whom  in  his  lifetime 
judgment  had  been  rendered,  upon  such  an  oblisra- 
tlon:  for  the  difference  between  which  see  2  Saund. 
Rep.  7-7  a,  note  4:  3  Coke's  Rep.  11,  b,  note  B.  Thom. 
edit  Ambl.  16,  Stileman  v.  Ashdown:  2  Atk.  609.  S.  C. 
2  Leigh  57,  61,  Blow  v.  Maynard.— From  these  cases, 
particularly  Leake  v.  Ferguson,  Higffins  v.  York 
Buildings  Company,  and  the  class  represented  by 
Stileman  v.  Ashdown.  It  would  seem  to  be  the  rule 
In  England  and  in  Virginia,  that  asralnst  any  person 
holding  real  estate  In  any  manner  whatever  under 
the  judgment  debtor,  whether  in  his  lifetime  or 
after  his  decease,  a  judsrment  creditor,  claiming  in 
that  character  only,  cannot,  even  in  equity,  recover 
rents  and  profits  which  have  been  received  prior  to 
the  decree.  But  the  same  rule,  a^  against  voluntary 
or  fraudulent  alienees,  does  not  obtain  In  some  of 
our  sister  states,  (see  1  Amer.  Lead.  Cas.  79.  2d  edit 
and  cases  there  collected:)  nor  in  regard  to  the 
profits  of  personality,  subsequent  to  the  death  of 
the  indebted  donor,  in  this.    See  2  Leigh  67,  Blow  v. 


shaken,  here,     that  an  heir,   (92)    devisee. 


Maynard;  1  Brockenbr.  500,  Backhouse's  adm'r  v. 
Jett's  adm'r;  516,  n. 

(92)  In  Laurence  v.  Blow,  2  Leig'h  29,  thousrh  this 
was  not  the  precise  point  to  be  determined,  (see  post 
note  94.)  it  was  much  considered,  and  by  two  Judsres 
(Green  and  Cabell)  made  a  ground  of  the  decision. 
The  third  Judsre  (Carr)  withheld  his  concurrence, 
and  rather  indicates  a  leaning  towards  dissent  oa 
that  occasion;  (see  2  Leisrh  53:)  thousrh,  while  he 
was  Chancellor,  he  had  before  decided  the  same 
point  in  the  same  manner.    2  Tuck.  Ck)mm.  edit  1887, 

B.  8,  p.  114,  Alstadt  v.  Vestal.  It  was  again  deter- 
mined, in  effect  in  Jones  v.  Lackland  et  als.  2Gratt 
81.  by  the  Circuit  Court  whose  decree,  favorable  in 
this  particular  to  the  appellant  was  affirmed  with* 
out  objection  made  (so  tar  as  appears)  on  the  part 
of  the  appellees.  And  Judge  Stanard,  in  Hudson  v. 
Yancy,  2  Oratt  77,  78,  seems  to  have  been,  as  cer- 
tainly the  reporter  understood  him  to  be,  (see  2 
Oratt  78;)  of  the  same  opinion.  See  also  1  Dev.  & 
Batt  Eq.  Rep.  439,  Harrison  v.  Wood:  7  J.  J.  Marsh. 
110.  Ellis  V.  Oosney's  heirs.— But  it  is  certain  that  in 
the  first  mentioned  case,  and  probable  that  in  tUe 
rest  this  doctrine  was  advanced  under  a  miscon- 
ception respecting  the  state  of  antecedent  authori- 
ties. "There  is,"  said  Judge  Green,  in  Lavnrence 
V.  Blow.  (2  Leigh  58:)  "no  adjndsred  case  either  here 
or  in  the  courts  of  Westminster  Hall,— so  far  as  I 
am  informed,  (and  the  counsel  In  this  case  admitted 
it  to  be  so,)— which  determines  the  question  whether 
or  no,  in  a  case  where  there  is  no  incumbrance  on 
the  land  descended  either  by  judsrment  asralnst  the 
ancestor  or  otherwise,  and  a  creditor  by  bond  bind- 
ing the  heir  sues  him  at  law  or  in  equity,  the  rents 
and  profits  received  by  him  can  be  reached  as 
assets."  Which  statement  expressly  confirmed 
by  Judsre  Cabell,  (2  Leisrh  65:)  and  not  gainsaid 
by  Judge  Carr,  has  been  also  corroborated  by 
the  late  President  Tucker.  2  Tuck.  Comm.  edit 
1837,  B.  8.  p.  114.  Nevertheless  it  was  indubitably 
mistaken:  as  appears,  in  a  manner  the  most  ex- 
plicit that  can  be  conceived,  from  the  terms  of 
the  decrees  in  Kinsr  v.  Kinsr,  8  P.  Wms.  358;  Plunket 
V.  Penson,  2  Atk.  290;  Set  Deer.  89;  Oreg^ory  v. 
Barefoote,  Set  Deer.  84;  Penoulbet  v.  Pessavant, 
Set  Deer.  92;  Robinson  v.  King,  1  Dick.  297;  Wride 
V.  Clarke.  1  Dick  382;  Set  Deer.  102;  Silk  v.  Prime. 
1  Dick.  884;  Davies  v.  Topp.  1  Bro.  C  C  524:  2  Bro. 

C.  C.  259,  n.  Set  Deer.  95;  Lawthian  v.  Hasel.  4  Bro. 
C.  C.  167;  Pettj'  v.  Woodville,  Set  Deer.  184;  see 
also  1  Dick.  178,  Rowe  v.  Beavis;  2  Bro.  C.  C.  628.  633. 
Curtis  V.  Curtis:  Set  Deer.  86,  Denee  v.  Smitli;  1 
Russ.  588,  Player  V.  Foxhall:  2  Smith's  Chanc.  2d  edit. 
263,  264;  Adams  on  Eq.  263:  Stor.  Eq.  Jurisp.  sect  512, 
1216  c.  In  the  words  of  the  last  mentioned  book, 
(quotinsr  such  of  them  as  are  relevant  to  the  present 
purpose,)  "where  there  is  a  specialty  debt  bindinsr 
the  heirs,  and  the  debtor  dies,— at  law,  the  creditor 
can  only  take  out  execution  agrainst  the  whole  lands, 
and  hold  them,  as  he  would  under  an  elegit  until 
the  debt  is  fully  paid;  but,  in  equity,  the  creditor 
will  aJso  be  entitled  to  an  account  of  the  rents  and 
profits  received  by  the  heir  since  the  descent  cast, 
and  courts  of  equity  will  STO  further  and  decree  a 
sale  of  the  inheritance  in  order  to  accelerate  the 
payment  of  the  debt"  From  them  all  it  is  apparent, 
that  the  dictum  attributed  to  Lord  Hardwicke  In 
Higsrins  v.  York  Buildings  Company,  which  is  men- 
tioned in  the  last  preceding  note,  would  be  substan- 
tially correct  if  before  the  word  "creditor's"  were 
read  "bond"  instead  of  "judsrment"  And  from  the 
general  language  of  them  it  would  seem,  that  ordi- 
narily the  accounts  of  rents  and  profits  is  now- 
taken  from  the  death  of  the  ancestor,  notwithstand- 
ing that  in  some  early  cases  (Mosel  123,  Chambers  v. 
Harvest:  124,  Montague  v.  Ford,  cited;  1  Eq.  Abr.  141, 
S,  C.  cited:)  it  was  limited  to  the  time  of  filing  the 
bill.  In  some  of  them  (8  P.  Wms.  858,  Kinsr  v.  Kinsr; 
1  Dick.  297,  Robinson  v.  Kinsr;  see  also  1  Dick.  299, 
Walter  V.  Goring:)  this  species  of  relief  was  admin- 
istered for  the  benefit  of  the  plaintiff  alone;  bat 
even  at  that  time  the  general  practice  seems  to 
have  been,  that  though  it  misrht  be  administered  at 
his  Instance  alone  and  upon  a  bill  not  in  form  on 
behalf  of  himself  and  all  other  creditors,  yet  it 
should  not  be  for  his  sole  benefit:  (Set  Deer.  84. 
Gregory  v.  Barefoote;  see  ibid,  52.  note  1:  I  Ves.  Sen. 
218-214,  Martin  v.  Martin:  4  Johns.  Chanc.  Rep.  637- 
688,  Thompson  v.  Brown:)  and,  according  to  the 
practice  now  for  a  long  time  past  prevailing,  neltber 
such  an  account  (2  Dick.  707,  Bedford  v.  Leigh:)  nor 
a  sale  (4  Sim.  87.  Johnson  v.  Compton;  47,  Saddler  v. 
Richards,  cited:)  will  be  decreed,  unless  the  bill  be 
for  a  sreneral  administration  of  the  assets  and  satis- 
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♦(93)  or  donee,  (94)  shall  not  be  sub- 
ject to  such  a  liability ;  for  rents  and 
profits  which  have  been  appropriated  prior 
to  the  decree.  Is  the  same  rule  applicable 
in  the  case  of  a  mortgage?  Towards  a  solu- 
tion of  this  question  the  point  is  of  great 
theoretical,  which  was  just  now  mentioned 
as  of  no  practical,  consequence  here :  For, 
if  the  liability  of  the  debtor  himself  is,  that 
of  others  holding  by  derivative  title  under 
him  must  be,  the  same  in  both  cases. 

In  Bngland  that  point  (respecting  the 
mortgagor's  accountability  for  rents  and 
profits)  is  perfectly  settled  in  the  neg- 
427  ative.  *(9S)  With  a  knowledge  that  it 
was  so.  Chancellor  Wythe  nevertheless 
took  the  opposite  side  of  the  question ;  and 
maintained,  that  a  mortgagor,  or  his  dev- 
isee, (the  case  before  him  being  probably 
that  of  the  latter,)  who  would  not  redeem 
the  estate  pledged,  but  retaining  the  pos- 
session took  the  profits  thereof,  after  the 
time  limited  for  the  performance  of  the 
condition  was  accountable  to  the  mortgagee 
for  such  after-taken  profits.  (96)  But  his 
decision  (for  such  it  seems  to  have  been) 
was  never  binding  as  an  authority  beyond 
the  parties  in  the  particular  case;  and 
though    no    decision    of   a    Virginia    court 


faction  of  all  the  creditors  accordlnir  to  their  re- 
specUve  priorities.  See  1  Dan.  Chanc.  (Perk,  edit) 
286,  note  f :  410,  Biscoe  v.  Warlnir.  The  differences 
between  this  system  of  practice  and  that  heretofore 
sabsistinsr  amon?  ourselves  need  not  be  more  par- 
ticnlarly  pointed  on L— See  the  new  provisions,  af- 
fectinir  this  snbject.  in  V.  C.  1849,  ch.  181.  sect.  8,  5,  0. 

(98)  Since  the  year  1691,  in  England,  (8  &  4  Wm.  & 
Mar.  cap.  14,  sect  6;)  and  1726  in  Virginia,  (4  Hen. 
Stat  Larff.  161,  chap.  8,  sect  88:)  devisees  and  heirs 
have  stood  upon  the  same  ground  in  this  respect; 
except  that  as  between  themselves,  heirs  are  bound 
to  exonerate  devisees.  Ram  on  Assets.  874;  2  Jarm. 
Wills,  646-547;  Set  Deer.  98,  note  2. 

(94)  This  was  the  precise  point  which  the  court 
had  to  determine  in  Lawrence  v.  Blow.  2  Leigh  29; 
see  ante  note  91.— In  that  case  (it  is  further  observa- 
ble) the  conveyances  set  aside  as  fraudulent  were 
made  to  two  children  of  the  grantor:  (2  Leigh  82;) 
his  beirs  were  those  two  children  and  another:  (2 
Leigh  34)  so  that  the  case  presented  the  same  point 
as  Parslowe  V.  Weedon,  1  Eq.  Abr.  149;  and  the  court 
without  mentioning  yet  (in  effect)  overruled  the 
decision  therein.  That  decision,  however,  had  often 
before  been  disapproved.  See  Prec.  Chanc.  681, 
Templeman  v.  Beke,  cited;  Cas.  temp.-Talb.  64. 
Jones  V.  Marsh:  (1  Madd.  Chanc.  2d  edit  275,  note  b, 
S.  C.  Gilb.  Lex.  Praet  102-103,  Dubl.  edit  298,  Lond. 
edit  1  Fonbl.  Eq.  5th  edit  288-286;  Rob.  Fraud.  Con- 
vey. 691-698;  696-600:  Bac.  Abr.  tit  Heir  and  Ances- 
tor F;  1  Stor.  Eq.  Jurlsp.  sect  376,  876. 

(96)  2  Atk.  107,  Higirins  v.  York  Buildlngrs  Company : 
8  Atk.  244.  Mead  v.  Lord  Orrery;  8  Ves.  82.  Coleman 
V.  Bake  of  St  Albans;  2  Ves.  &  B.  252,  ex  parte  Wil- 
son; 1  Rose  444,  S.  C.  1  Swans t  678,  Qresley  v.  Adder- 
ley;  4  Russ.  64.  Thomas  v.  Brigs tocke;  1  Young.  & 
CoL  C.  C.  688,  Clarendon  v.  Barham ;  1  Pow  Mortg. 
6th  edit  156,  and  note  A:  174,  a,  note  D;  177:  8  Pow. 
Mortg.  (Rand's  edit)  946,  and  notes  A.  and  1:  Coote 
on  Mortg.  8d  edit  825-827,  868,  580.  ''Nothing  is  better 
established,  than  that  a  mortgagee  cannot  have  an 
acconntof  by-gone  rents:  that  principle  is  so  settled 
that  it  cannot  be  impeached."  Per  Sugden,  C.  in 
Turkington  v.  Keaman.  Lloyd  &  G.  85.  Nothing  is 
now  more  clear,  than  that  a  mortgagee  is  not  as 
against  the  mortgagor,  entitled  to  an  account  of  by- 
gone rents."  Per  Lord  Langdale.  M.  R.  in  Codding- 
ton  V.  Johnstone.  I  Beav.  524.— The  same  doctrine 
prevails  in  New  England,  (as  to  which  see  ante,  note 
38.)  16  Mass.  Rep.  27a  Fitch  burg  Cotton  Manuf. 
Corp.  V.  Melven;  1  Pick.  87,  Wilder  v.  Houghton;  8 
Pick.  462,  Boston  Bank  v.  Reed;  10  Mete.  128.  Massa- 
chusetts Hospital  Life  Insurance  Comp.  v.  Wilson: 
9(3onn.  Rep.  226,  Toby  v.  Reed:  15  Ck)nn.  Rep.  566, 
Cooper  V.  Davis. 

(96)  Wythe  58,  (new  edit)  188.  Cadwallader  v. 
Mason. 


overruling  it^  has  been  discovered,  (97)  yet 
his  immediate  successor's  opinion  was  (98) 
and  those  of  other  Virginia  jurists,  as  far 
as  indicated  in  print,  have  been  uniformly, 
(99)  against  it.  The  question,  therefore, 
may  be  regarded  here  as  still  open  to  be 
considered  on  principle.  Chancellor  Wythe's 
argument  could  not  be  answered  easily,  nor 
perhaps  at  all,  if  the  ground  of  the  doctrine 
in  England  were  what  he  supposed  it  to  be ; 
namely,  ^  'that  the  mortgagee  ought  to  take 
the  legal  remedies  to  get  into  the  posses- 
sion." (100)  But,  though  that  remark  is 
reported  to  have  been,  on  one  occasion, 
made  by  Lrord  Hardwicke  in  connection  with 
this  subject ;  (101)  yet  it  appears  to  be  rather 
an  answer  to  some  objection  of  fancied 
hardship  to  the  mortgagee,    while    the  true 

ground  of  the  doctrine  itself  seems  to 
428      be    this:  (102)     A    mortgage    *^is,    in 

substance  and  effect,  a  security  by 
means  of  a  specific  lien  for  the  payment  of 
a  debt  or  the  performance  of  something 
stipulated ;  whereby,  to  that  end,  the  legal 
estate  is  vested  in  the  mortgagee,  with  the 
consequent  right,  in  general,  (103)  of  assum- 
ing the  possession,  (104)  if  (105)  and 
whenever  (106)  he  will,  and  of  receiving,  for 
the  purposes  of    the    mortgage,    (107)    the 


*See  Bank  of  Washinsrton  v.  Hnpp,  10  Gratt  23. 

(97)  The  cases  of  Little  &  Telford  v  Brown,  2  Lelirh 
853:  and  Clarke  v.  Curtis,  1  Oratt  289;  did  not  pre- 
sent this  identical  point;  and  whether  It  is  to  be 
governed  by  the  principle  of  those  decisions,  is  the 
precise  ^nestion  to  be  determined. 

(98)  2  Hen.  &  Munf .  26,  Scott  v.  Wharton. 

(99)  1  Tuck.  Comm.  edit  1836,  B.  2.  p.  54-55, 114-115; 
4  Rand.  476.  Allen  v.  Gibson;  1  Gratt  291,  Clarke  v. 
CJurtis. 

(100)  See  ante  note  8. 

(101)  8  Atk.  244,  Mead  v.  Lord  Orrery. 

(102)  See  1  Leiffh  906,  Crews  v.  Pendleton. 

(103)  See  4  Rand.  468,  Allen  v.  Gibson.  This  rlirht 
may  be  modified  by  the  parties'  asreement:  (2  Hen. 
&  Munf.  95,  Lawson  v.  Tilden:)  but  where  it  is  not 
a  court  of  equity  will  in  no  case  restrain  the  mort- 
srasree's  exercise  of  it  2  Meriv.  850,  Cholmondeley  v. 
Clinton:  6  Price  504,  Williams  v.  Medlicot:  Coote  on 
Mortff.  8d  edit  389. 

(104)  Actually,  (as  in  the  cases  cited  in  note  106:) 
or  constructively,  by  requiring-  the  tenant,  where 
there  is  one  to  pay  the  rent  to  him.  1  Smith's  Lead. 
Cas.  1st  edit  298.  Keech  v.  Hall;  (1  Douffl.  21.  S.  C.) 
810,  Moss.  Gallimore;  (1  Douffl.  279.  S.  C.)  and  the 
notes  to  them;  C}oote  on  Mortflr.  3d  edit  389-342. 

(106)  See  5  Ves.  106.  Penrhyn  v.  Huffhes;  8  Pow. 
Mort^.  6th  edit  952.  and  note  L. 

(106)  Even  without  giving'  the  mortgairor  notice  to 
quit  (8  Bam.  &  Cressw.  767,  Doe  v.  Maisey:  3  Mann. 
&  Ryl.  109.  S.  C.  5  Bingh.  421,  Doe  v.  Giles;  2  Moore  & 
P.  749,  S.  C.  See  1  Pow.  Mortfir  156,  and  note  1,  Rand's 
edit)  and  without  allowing-  him  to  take  emblements, 
the  fruits  of  his  own  industry.  (1  Dougl.  22,  Keech  v. 
Hall:  1  Smith's  Lead.  Cas.  1st  edit  294,  S.  C.  Coote  on 
MortfiT.  3d  edit  332-388;)  then  firrowinsT  on  the  land. 
See  1  Beav.  520,  Codrinfton  v.  Johnstone.  Such  em- 
blements, growinsT  at  the  time  of  a  foreclosure  sale 
of  the  land,  pass  to  the  purchase  of  it  1  Leisrh  297, 
Crews  V.  Pendleton:  8  Wend.  584,  Lane  v.  King;  2 
Denio  174,  Shepard  v.  Philbrick.  But  it  seems,  that 
by  special  direction  in  the  decree,  the  land  and  the 
emblements  may  be  sold  separately.  See  l  Bland 
75,  n.  Rawltngs  V.  Carroll;  365,  Dorsey  v.  Campbell; 
ibid,  n.  Wrig^ht  v.  Wrisrht  and  Taylor  v.  Colegate;  8 
Bland  39.  Tessier  v.  Wyse. 

(107)  Whatever  the  mortgagee  receives  he  must 
account  for:  (2  Stor.  Eq.  Jurlsp.  sect  1016;  Coote  on 
Mortur.  3d  edit  530  et  seq.  See  1  Wash.  162,  Kennedy 
V.  Baylor;  1  Bland  22.  n.  Rawlings  v.  Stewart:  but 
where  the  mortg-age  is  to  secure  a  debt  this  account, 
if  it  does  not  quite  extinguish  the  debt,  only  dimin- 
ishes the  price  of  redemption:  and  if,  for  default  of 
redemption,  a  strict  foreclosure  (after  the  manner 
in  Eng-land,)  occurs,  he  keeps  both  the  estate  and 
what  he  has  so  received.    8  Shepl.  466,  Weeks  v. 


331 


WYTHE 


Virginia  Rbports,  Annotated. 


420-480 


rents,  issues,  and  profits,  arising  during 
the  continuance  of  his  possession ;  the  ben- 
eficial ownership,  in  as  full  and  ample  a 
manner  as  is  compatible  (108)  with  these 
rights  of  the  mortgagee,  remaining  mean- 
while in  the  mortgagor  and  those  to 
whom  he  transfers  or  transmits  it.  And  if 
such  be  the  true  nature  of  the  contract  of 
mortgage,  it  seems  clearly  to  follow, — first, 
that   in   England   the   doctrine  is  properly 

settled  as  it  is  there ; — and  secondly, 
429      that,  notwithstanding  the  ^difference 

between  their  method  of  foreclosing 
and  ours,  (109)  the  same  doctrine  ought  also 
to  prevail  here.  (110) 


A  reference  Is  made.  In  note  91,  to  this  place  for  a 
more  complete  accoant  of  Tlnsley  y.  Anderson,  3 
Call  8S9,  than  has  heretofore  appeared  in  print  The 
report  of  that  case  Is  so  defective,  as  to  be  for  the 
most  part  unintelligible;  and.  as  it  has  been  fre- 

?[uently  cited  of  late  in  the  Coart  of  Appeals,  the 
ollowinsr  contribution  towards  elucidating-  it  may 
be  useful.  It  is  taken  verba tim  from  a  note  of  J udsre 
Green  in  his  copy  of  Call. 

"N.  Anderson  was  surety  for  R.  Anderson,  In  a 
bond  to  A.  Bayne,  upon  which  there  was  a  Judsr- 
ment;  for  the  payment  of  which  N.  Anderson  had 
Siven  a  deed  of  trust  on  his  whole  property.  In  1783, 
R.  Anderson  purchased  from  C.  Thompson  a  tract 
of  land,  and  W.  Anderson  joined  him  in  bonds  for 
the  purchase  money.  R.  Anderson  thereupon  exe- 
cuted to  W.  Anderson  a  mortsraire  on  the  same  land 
and  twenty  slaves,  to  indemnify  him  against  that 
and  all  other  suretyships  for  him— which  was  duly 
recorded.  W.  Anderson  in  his  answers  admits  that 
he  was  indemnified,  except  as  to  twenty  shillings.— 
But  J.  Woodson  haying,  as  a  surety  for  R.  Anderson 
for  a  part  of  the  purchase  money,  (as  the  Court  of 
Appeals  supposed,  but  without  any  proof  of  the  fact 
in  the  record.)  paid  money  to  C.  Thompson,  the 
twenty  shiUinffs  due  to  W.  Anderson  and  this 
money  paid  by  J.  Woodson  upon  Thompson's  judfir- 
ment  were  primarily  charsred  on  the  proceeds  of 
the  land  and  slaves  mortsrasred  in  W.  Anderson; 
and  the  surplus  of  those  proceeds  was  thrown  into 
the  general  fund.  In  1787,  R.  Anderson  mortg^a^ed 
to  J.  Pox  twenty-two  slaves,  thirty  head  of  horses, 
[and]  ninety  head  of  cattle,  to  indemnify  him 
against  all  damages  which  he  might  suffer  by  rea- 
son of  his  being  surety  for  Anderson  to  W.  Johnson, 
A.  Bayne,  D.  Ross,  and  others;  and  the  mortg-age 
was  duly  recorded.  The  Court  considered  this  as 
g-iving  Fox  no  preference,  it  being  a  mortgage  of 
personal  property  only;  but  placed  him  in  the  shoes 
of  W.  Johnson,  to  whom  he  was  surety  for  R.  Ander- 
son, and  who  had  obtained  judflrments  acrainst  R. 
Anderson,— although  Fox  had  paid  no  part  of  those 
judgments,  but  had  obtained,  in  1796,  after  this  suit 
was  instituted,  a  decree  of  Louisa  court  agadnst 
Anderson  for  damages  sustained  on  account  of  his 
suretyship  to  Johnson,  in  the  payment  of  fees  to 
counsel,  and  witnesses,  clerk's  fees,  and  his  ex- 
penses in  attending  court,  and  especially  for  loss  in- 
curred by  his  keeping  his  property  out  of  the  way  of 
the  sheriff  to  avoid  the  effect  of  Johnson's  execution, 
and  for  the  balance  upon  an  old  account  besrinninir 
in  1767.    In  1788,  R.  Anderson  conveyed  in  trust  to  W. 


Thomas;  1  Applet.  99,  Portland  Bank  v.  Fox.    See  6 
B.  Monr.  IB,  Tharp  v.  Feltz's  adm'r. 

(108)  2  Stor.  Eq.  Jurlsp.  sect  1017;  Coote  on  Mortff. 
3d  edit.  332;  see  2  Bland  461,  Murdock's  case;  8  Bland 
180,  Salmon  v.  Claerett;  Lloyd  &  Q.  Rep.  temp.  Sug-d. 
85,  Turkington  v.  Kearnan;  3  Hen.  &M.  25,  Scott  v. 
Wharton;  11  Leiffh  660,  Clarke  v.  Curtis. 

(109)  In  New  York,  where  the  method  of  foreclos- 
ing by  decree  was  (if  it  Is  not  now)  substantially  the 
same  as  amonff  us,  this  point  is  settled  in  the  same 
manner  as  in  Eng-land.  10  Paige  43,  Howell  v.  Rip- 
ley. 

(110)  See  4  Rand.  476,  Allen  v.  Gibson ;  1  Gratt  291, 
Clark  V.  Curtis.— The  practical  consequence  of  which 
would  be,  that  for  rents  and  profits  received,  the 
heir,  devisee,  or  donee,  of  a  mortga«ror  must  account 
in  the  same  manner  as,  and  not  otherwise  than,  the 
heir,  devisee,  or  donee,  of  a  debtor  whose  land  came 
Into  their  hands  subject  to  no  lien.  As  to  which  see 
ante,  note  92. 


Smith,  for  the  purpose  of  indemnifying  J.  Fox 
against  his  said  suretyship  to  Jonnson,  several  tracts 
of  land;  but  the  deed  was  not  duly  recorded.  In 
1789,  R.  Anderson  conveyed  to  W.  Smith  several 
tracts  of  land,  thirty-«ix  slaves,  and  a  great  variety 
of  other  personal  property,  in  trust  to  indemnify  J. 
Woodson  as  his  surety  in  replevin  bonds  to  T.  Deni- 
cot,  the  administrators  of  C.  Tlnsley,  the  executors 
of  B.  Anderson,  R.  Hart,  J.  Thompson,  and  C.  Thomp- 
son; but  the  deed  was  not  duly  recorded.  In  1789, 
[also,]  R.  Anderson  mortgaged  to  T.  Johnson  two 
tracts  of  land,  many  negroes,  and  his  Interest  in  his 
father's  estate,  together  with  his  equity  of  redemp- 
tion in  the  property  conveyed  by  all  the  foreg-olng 
deeds,— to  indemnify  him  against  the  consequences 
of  an  appeal  bond,  in  which  he  had  Joined  R.  Ander- 
son to  R.  Hart;  but  this  deed  also  was  not  duly 
430  recorded.  *In  1798.  R.  Anderson  executed  a 
mortffafire  to  Fie  miner,  on  two  horses,  to  secure 
the  payment  of  a  debt  of  £S  148 ;  which  also  was  not 
recorded.  [Here  peruse  the  statement  in  S  Call  829- 
880.1 

**The  following  claims  were  proved  before  the 
commissioner.— 1.  C.  Thompson;  twenty  shillings  for 
balance  of  Judgment  for  purchase  of  the  land  con- 
veyed by  the  first  deed.— 2.  W.  Johnson;  Judgments 
for  the  balance  of  the  debts  mentioned  in  the  second 
and  third  deeds.— 8.  T.  Denlcot;  Judgment  men- 
tioned in  the  fourth  deed.— 4.  R.  Hart;  Judgment 
mentioned  in  the  same  deed.— 6.  Fleming:  debt 
secured  by  the  deed  to  him.— 6.  J.  Fox;  decree  of 
the  County  Court  of  Louisa  before  mentioned.— 7.  N. 
Anderson;  Judgment  the  foundation  of  the  bill.— 
8.  J.  Shelton;  decree  of  the  High  Court  of  Chan- 
cery. 1780.— 9.  Wm.  Smith:  bond.  Judgmenu,  and 
upon  account— 10.  Administrators  of  C.  Tlnsleys; 
Judgments  mentioned  in  the  fourth  deed,  the  second 
to  W.  Smith.— 11.  D.  Johnson;  bond.— 12.  P.  Clarkson; 
Judgment-— 13.  Walker's  executors:  note  under  seal. 
—14.  Walker,  assignee  of  T.  Johnson;  Judgment  In 
1768.— IB.  J.  Watson;  bonds.— 16.  J.  Woodson:  pa3'- 
ments  on  Judgments  against  him  as  surety  for  R. 
Anderson,  noticed  in  the  [second]  deed  to  W.  Smith, 
and  other  Judgments  paid  by  him  as  surety,  and  an 
open  account  against  R.  Anderson. 

••^^ These  notes  are  taken  from  the  record. 
[Here  see  the  decree  of  the  Chancellor,  8  Call  390: 
and  that  of  the  Court  of  Appeals,  8  Call  882-888;  which 
latter  is  probably  reported  verbatim.] 

"The  case,"  Judge  Green's  note  continues,  **seems 
to  me  to  have  proceeded  upon  the  assamptton  of 
several  very  questionable  propositions.  To  pass 
over  that  asserted  in  Eppes  v.  Randolph,  [2  Call  125: 
see  2  Gratt.  44,  67, 68,  Taylor's  adm'r  v.  Spindle:]  and 
here  again  acted  upon.— can  it  be  maintained,  that 
a  court  of  equity  can  take  into  its  hands  the  whole 
estate  of  a  living  debtor,  even  when  it  is  incumbered 
by  Judgments,  deeds  of  trust,  and  mortgages,  (—al- 
though the  Court  in  this  case  held  that  all  the  deeds, 
except  the  first  which  affected  but  a  small  part  of 
the  debtor's  property,  were  void  and  of  no  effect 
even  as  against  creditors  at  large,  who  had  no  Judg- 
ments or  decrees,—)  and  administer  it  as  if  he  were 
dead;  treating  it  as  equitable  assets,  except  so  far 
as  there  were  liens  upon  it  by  deeds  or  Judgments 
or  decrees;  and  that,  by  allowing  all  creditors,  in  a 
suit  by  one  only,  to  come  in  before  the  commis- 
sioner, and  prove  their  debts;  as  was  done  in  this 
case?  [See  the  sequel  of  it  1  Hen.  &  M.  12.  Ander- 
son V.  Anderson.]  Or,  than  deeds  of  trust  and  mort- 
gages not  recorded  do  not  give  a  preference,  to 
creditors  thus  secured,  over  such  as  have  not  bound 
the  property,  if  real,  by  Judgment  or  decree,  and,  if 
personal,  by  an  execution  delivered  to  the  sheriff? 
It  is  true,  that  In  this  case  the  whole  property  of  the 
debtor  was  conveyed  for  securing  specific  debts, 
by  the  unrecorded  deeds;  but  can  this  give  the 
court  a  greater  controul  over  It,  than  if  no  such 
deeds  had  been  made,  or  than  if  they  had  been  duly 
recorded?  What  gave  the  bond  and  simple  contract 
creditors,  having  no  Judgments,  a  right  to  satisfac- 
tion out  of  the  real  property  of  the  debtor?  And 
what  occasion  was  there  for  any  creditor,  by  Judg- 
ment or  otherwise,  to  come  into  a  court  of  equity  to 
reach  the  property,  real  or  personal,  embraced  in 
the  unrecorded  deeds?— Those  who  had  Judgments 
might  have  taken  it  in  execution:  and  those  who 
had  not  might  have  sued  and  obtained  judgments, 
and  thus  have  taken  It  In  execution;  the  first  judg- 
ment having  priority  as  to  the  real  property,  and 
the  first  execution  delivered  to  the  sheriff  as  to  the 
pet  SOD  al.— Again:  W.  Johnson's  Judgments,  for  the 
debts  for  which  Fox  was  surety,  and  to  Indemnify 
him  against  which  the  mortgage  of  April  80,  1787. 
upon  slaves  and  other  personal  property  was  slven 
and  duly  recorded,— were  pronounced  on  the  second 
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day  of  September  1786.  Hart's  judgment,  for  which 
Fox  was  not  bound,  was  dated  April  80,  1784;  and 
Walker's  Jndffment  was  in  1788.  The  Court  held, 
that  these  two  last  Judgments  had  a  preference  over 
Johnson's.  In  respect  to  the  personal  property  mort^ 
imaged  to  Fox  to  secure  [him  against]  that  very  debt, 
and  that  Fox  was  only  to  stand  in  the  place  of  John- 
son as  a  judgment  creditor,  and  to  take  satisfaction 
out  of  the  mortffa^ed  property,  if  any  were  left 
after  satisfying  the  prior  judgment?" 

These  remarks,  which  their  author  did  not  design 
for  public  inspection,  it  is  nevertheless  thought  not 
Improper  to  submit  to  the  candid  consideration  of 
the  learned. 

431  *No.  8. 

MISCELIJ^NEOUS. 

L 

Farrer  v.  Jackson.    Ante,  pp.  1—4. 

In  the  first  edition  there  is  a  printed  list  of  errata, 
which  in  this  have  been  corrected  as  indicated  In 
that  list.  Besides  which,  in  a  copy  that,  as  early  as 
17S«,  belonged  to  Thomas  Nelson,  Jr.,  of  York  Town, 
some  other  corrections  are  made  in  MS.  which  are 
noted  to  be  "taken  from  the  author's  own  private 
copy."  One  of  these  occurs  in  this  case;  the  words, 
"shall  not  be  admitted  to  plead  the  act,"  being 
added  after  the  word  "act"  in  p.  8,  1.  15,  (from  the 
bottom,)  of  this  edition. 

II. 

Boss  V.  Pleasants,  Shore  &  Ck>.    Ante,  pp.  10—87. 

The  rule,  as  to  the  method  of  computing  interest 
where,  from  time  to  time,  partial  payments  have 
been  made  without  a  special  agreement  concerning 
their  application,  which  the  Chancellor  after  great 
consideration  adopted  in  this  case,  and  which  ever 
since  among  us  has  been  followed  in  similar  cases, 
(4  Hen.  &  Munf.  481,  Lightfoot  v.  Price:  Instructions 
for  Commissioners  in  Chancery,  by  Chancellor 
Taylor,  published  in  1818,  pp.  8-4:  1  Rob.  Pract.  257;) 
though  sometimes  spoken  of  as  if  he  had  first  intro- 
duced or  (at  least)  established  it,  (Franc.  Max.  101- 
102,  Hen.  edit ;  8  Leigh  850,  Burwell's  ex'rs  v.  Ander- 
son;) might  have  been  borrowed  by  him  from  the 
civil  law.  (Dom.  av.  Law,  P  1,  b,  4,  Ut  1,  sect  4,  art 
5. 6;  vol.  1,  p.  510,  edit  Loud.  1722;  Poth.  Obi.  no.  588. 
vol.  1,  p.  884.  edit  Philad.  1826;  vol.  2.  p.  51,  edit 
Newb.  1802:)  had  it  not  been  already  settled  in  our 
own.  by  being  settled  in  Bngland.  from  (if  not  be- 
fore) the  time  of  Lord  Clarendon's  chancellorship, 
1  Chanc.  CTas.  23,  Crlspe  v.  Blake;  2  Chanc  Rep.  88; 
Rep.  temp.  Finch  80,  S.  C.  on  a  rehearing:  1  Chanc. 
Gas.  106,  Haynes  v.  Harrison;  2.  Freem.  261,  Chase  v. 
Box:  8  Mod.  243,  Bostock  v.  Bostock:  Cas.  temp. 
Talb.  80.  Bosanquett  v.  Dashwood;  1  West's  Hardw. 
601.  S.  C.  1  Atk.  81.  Bromley  v.  Gk>odere;  1  Craig  & 
Phill,  851.  Bower  v.  Morris,  and  cases  cited  in  that 
Either  in  its  whole  extent  or  subject  only  to  some 
slight  modification  not  affecting  its  principle,  it  pre- 
vails also  in  New  Hampshire,  (3  N.  Hampsh.  Sep.  100, 
Hodgdon  V.  Hodgdon;)  Massachusetts.  (17  Mass.  Rep. 
417.  Dean  v.  Williams;  1  Pick.  104,  Fay  v.  Bradley;) 
Connecticut  (1  Swift's  Syst  888-800;  Franc. 
433  •Max.  106.  Hen.  edit :  14  Conn.  Rep.  446,  Treat  v. 
Stanton;)  New  York,  (1  Johns.  Chanc.  Rep.  17- 
l8.Connectlcutv.  Jackson:  8  Cowen  86,  Williams  v. 
Houghtallng:  15  Wend.  10,  Stone  v.  Seymour:  11 
Paige 085,  Jencksv.  Alexander;)  New  Jersy,  (1  Halst 
406.  Meredith  v.  Banks;  2  Green's  Chanc.  Rep.  800, 
Stark  V.  Huston :)  Pennsylvania,  (1  Dall.  124  Tracy 
V.  Wikoff :  378.  Penrose  v.  Hart:  8  Serg.  and  R.  458. 
Comm.  V.  Miller's  adm'rs:  8  Watts  and  S.  17,  Spires 
V.  Hamott;)  Maryland.  (1  tHarr,  and  G.  42,  Lamolt 
V.  Sterrett:  '08  Frazer  v.  Hyland:  754.  Gwinn  v. 
Whitaker:)  North  Carolina,  (1  Hayw.  270.  Bunn  v. 
Moore's  ex'rs;  2  Hayw.  17,  Anon.  151,  North  v.  Mal- 
leti:  Camer.  and  Norw.  518,  Yancy  v.  Mutter's  ex'rs: 
1  Dev.  341.  Peebles  v.  Gee;)  South  Carolina,  (3  Mc- 
Cord's  Chanc.  Rep.  10,  Black  v.  Blakely;  204,  Wright 
V.  Wright:  1  Strobh.  426,  De  Bruhl  v.  Neuffer;  2 
Strobh.  Eq.  Rep.  166.  Singleton  v.  Allen;)  Florida, 
(2Flor.  Rep.  446.  Hart  v.  Dorm  an;)  Louisiana.  (10 
Bob.  Louis.  Rep.  51,  Union  Bank  of  Louisiana  v. 
Kindrick;)  Mississippi.  (8  Smed.  and  M.  877,  Bond  v. 
Jones:)  Tennessee.  (5  Yierg.  310,  Scanland  v.  Hous- 
ton: lOYerg.  161.  Jones  v.  Ward:)  Kentucky,  (1  A. 
K.  Marsh.  664,  Guthrie  v.  Wickliffe:  4  Dana  445, 
Steele  v.  Taylor;)  Indiana,  (2  Blackf.  48,  Harvey  v. 
Crawford:)  Ohio,  (Wright  160.  Hammer  v.  Neville; 
5  Hamm.  260,  Miami  Exporting  Ck>mp.  v.  Bank  of 
United  States;)  and  in  the  federal  courts  of  the 
Union;  (2  Wash.  C.  C.  Rep.  167,  Smith  v.  Shaw's 
adm'rs;  18  Peters  371,  Story  v.  Livingston:  4 How.  S. 
a  Rep.  286,  388,  United  States  v.  McLemore.)  And 


perhaps  at  no  time  anywhere  (but  in  some  parts  of 
Connecticut,  see  1  Swift's  Syst  888-880:)  has  a  differ- 
ent rule  been  enforced  by  the  courts,  unless  out  oi 
deference  to  some  actual  or  presumed  understand- 
ing between  the  parties.  See  3  Johns.  Chanc.  Rep. 
310.  214,  Stoughton  v.  Lynch:  2  Paige  207,  Hart  v. 
Dewey;  8  Washb.  (18  Verm.)  Rep.  451,  Mclntyre 
V.  Corss.  At  the  time  of  making  a  partial  payment, 
the  debtor  may  direct  that  it  shall  be  applied  to  the 
principal  and  not  to  the  interest;  and  if  the  creditor 
accepts  the  payment  on  those  terms,  he  must  abide 
by  them:  (10  Leigh  481,  Plndall's  Ex'rs  v.  Bank  of 
Marietta;  3  Rob.  Virg.  Rep.  1.  Miller  v.  Trevlllian:) 
but  he  cannot  be  required  unless  there  is  a  particu- 
lar agreement  to  that  effect,  thus  to  receive  his 
debt^by  dribblets."  0  Mod.  200.  Wilkinson  v.  Sterne. 
If  he  does  accept  satisfaction  of  his  whole  principal 
leaving  the  interest  unpaid;  then,  whether  he  can 
afterwards  recover  the  Interest  depends  perhaps 
upon  this  distinction:  it  is  perfectly  clear  that  he 
can,  where  by  the  terms  or  legal  effect  of  the  con- 
tract  interest  as  such,  is  payable:  (15  Wend.  76. 

Fake  v.  Eddy's  ex'r;  8  Missouri  Rep.  41.  Stone 
488     V.    Bennett;    10    Leigh  481,  Plndall's  <*ex'x  v. 

Bank  of  Marietta;)  but  according  to  many  de- 
cisions he  cannot  where  interest  is  only  recover- 
able, as  damages,  for  non-payment  of  the  principal 
when  due.  See  and  compare,  l  Esp.  Rep.  110.  Dixon 
V.  Parkes;  1  Stark.  Rep.  208.  Hellier  v.  Franklin:  11 
Mass.  Rep.  317,  Gage  v.  Gannett;  8  Johns.  Rep.  220, 
Tilletson  v.  Preston :  13  Wend.  630,  Stevens  v.  Bar- 
ringer;  8  Edw.  Chanc.  Rep.  512,  Gillespie  v.  Mayor 
of  New  York;  2  Hill's  S.  C.  Rep.  848,  Pinkney's  adm'r 
V.  Singleton;  1  Americ  Lead.  Cas,  2d  edit  536-537.— 
The  case  of  Mercer's  adm'r  v.  Beale,  4  Leigh  180. 
was  one  sul  generis. 

ni. 

Overstreet  v.  Randolph.    Ante.  pp.  47-50. 

In  this  case  the  Chancellor  based  his  judicial  ac- 
tion upon  a  proposition,  which  on  another  occasion 
(ante,  p.  85,  Ross  v.  Pleasants,  Shore  &  Co.)  he  stated 
incidentally;  to  wit  that  an  assignee  of  a  bond, 
'*  continually  since  he  hath  been  permitted  to  main- 
tain an  action  in  his  own  name  on  the  obligation," 
has  had  "a  legal  right  to  the  money  acknowledged 
by  the  obligation  to  be  due."  From  this  proposition 
he  deduced  the  conclusion,  that  where  the  con- 
sideration of  a  bond  is  so  tainted  with  fraud,  as  that 
the  obligee  would  be  restrained  by  a  court  of  equity 
from  coercing  payment  thereof:  yet,  if  it  has  passed 
into  the  hands  of  a  bona  fide  assignee,  for  valuable 
consideration,  without  notice  of  the  fraud,  the 
obligor  cannot  even  in  equity  be  relieved  against  it. 
A  conclusion,  which  has  been  since  exploded  com- 
pletely: (2  Wash.  283,  Norton  v.  Rose;  366.  Pickett  v. 
Morris,  8  Munf.  68,  Stockton  v.  Cook:  8  Leigh  602,  6C7. 
Moore  V.  Holcombe:  5  Leigh  84,  Feazle  v.  Dillard:  8 
Qratt  4,  Jameson's  adm'x  v.  Deshlelds;  4  Gratt  267,. 
Wayland  v.  Tucker:)  but  which  seems  to  be  drawn 
with  logical  accuracy  from  the  proposition  enun- 
tiated  above,  and  therefore  to  be  necessarily  true, 
unless  that  proposition  be  false.  Accordingly  we 
find  Judge  Green,  in  Garland  v.  Richeson,  4  Rand. 
360-270,— with  apparent  unconsciousness  of  the 
principal  case  here,  yet— arguing,  to  prove  the  re- 
verse of  that  proposition,  from  such  of  the  decisions 
as  had  then  occurred  by  which  Chancellor  Wythe's 
conclusion  Is  overthrown,  in  precisely  the  same 
manner  as  the  latter  himself  argued  in  mainte- 
nance of  his  conclusion.  And  upon  that  and  some 
other  considerations  the  court,  in  that  case,  were  of 
opinion  that  the  assignee  of  a  bond  does  not  acquire 
the  legal  title  to  the  debt  but  an  equitable  right. 

only,  which  the  statute  respecting  assign- 
484     ments  has  'empowered  him  to  assert  at  law  in 

his  own  name:  and  therefore  they  decided, 
that  notwithstanding  such  an  assignment  an  action 
at  law  may  be  maintained  on  the  bond,  in  the  name 
of  the  assignor,  for  the  use  of  the  assignee.  This 
decision  (upon  the  authority  of  which  innumerable 
like  cases  have  since  passed,  and  are  constantly 
passing,  through  the  courts  of  original  jurisdiction,) 
was,  however,  never  satisfactory  to  the  late  Presi- 
dent Tucker,  (1  Tuck.  Comm.  B.  2,  p.  848.  and  note 
edit  1836:  6  Leigh  206.  Clopton's  adm'r  v.  Morris;  11 
Leigh  200,  Dunn  v.  Price:)  though  once  he  cited  it 
without  expressing  his  disapprobation ;  (5  Leigh  84, 
Feazle  V.  Dillard:)  but  it  did  not,  as  he  seems,  at 
least  at  one  time,  to  have  thought,  (1  Tuck.  Comm. 
B.  2.  p.  347,  edit.  1886.)  contravene  a  former  decision 
in  Gordon  v.  Browne's  ex'r.  8  Hen.  and  Munf.  210; 
for  in  that  case  it  was  not  decided,  that  the  holder 
of  a  bond  by  assignment  "must  sue  as  assignee:**^ 
but  (at  the  utmost)  that  if  he  did  sue  in  his  own 


333 


WYTHE 


Virginia  Rbposts,  Annotatbd. 


486-487 


name.  It  must  be  not  as  if  he  were  obligee,  bat 
asrreeably  to  the  truth  of  the  fact.  A  case  almost, 
if  not  quite,  parallel  to  that  which  the  statute  con- 
cerning assignments,  as  expounded  in  Oar  land  y. 
Richeson,  has  introduced  amonsr  us,  exists  in  Bnsr- 
land,  see  Com.  Dig.  tit.  Assignment,  D:  citinsr  Dyer 
1.  b.  pi.  7,  Anon,  and  marsr.  Cro.  Jac.  82,  R.  v.  Wend- 
man;  ITO.  R.  v.  Twine;  Sav.  2,  R.  v.  Lee:  188,  York  v. 
Allen;  Hardr.  158.    Younsr  v.  Pennington. 

IV, 
Hill  V.  Gregory.    Ante,  pp.  7»-8». 

1.  As  to  the  application  of  payments  discussed  at 
large  in  this  case,  and  since  very  much  discussed  In 
many  others,  see  2  Greenl.  Evid.  sect  689-536;  and 
particularly  I  Amer.  Liead.  Cas.  2d  edit  278-809. 
where  the  subject  seems  exhausted  by  the  learning 
and  diligence  of  Mr.  Wallace.  The  recent  Virsrlnia 
cases  affectinir  it.  that  are  not  mentioned  by  him 
are  Wilson  v.  Burfoot,  2  Gratt  184;  and  Law's  ex'ors 
V.  Sutherland.  6  Gratt  867.— In  the  course  of  his 
reasoning  in  the  principal  case,  Chancellor  Wythe 
says:  "When  the  debitor  dellvereth  the  money, 
which  before  was  his  property,  to  the  creditor  with- 
out instruction  to  apply  it  to  the  credit  of  this  or 
that  account  the  property  Is  chang-ed  immediately 
to  the  receiver,  who,  so  soon  as  it  is  in  bis  posses- 
sion, is  complete  owner  of  it  it  is  his  own  money:  if 
it  be  his  own  money,  by  what  law  is  he  bound  to 
make  a  recent  application  of  it  or  an  application 

which  is  called  a  proper  application;  or  by 
486     what    law    restrained    from  'exercisinsr  the 

same  power  over  it  which  he  can  exercise  over 
auy  other  part  of  his  own  property?"  But,  on  the 
other  hand  it  may  be  questioned,  does  the  conse- 
quence supposed  ensue  from  a  bare  and  simple  de- 
livery? To  produce  that  effect  must  not  the  delivery 
be  made  as  a  payment?  See  1  Amerlc.  Lead.  Cas.  2d 
edit  806-809.  And  can  a  payment  take  place  without 
to  that  extent  liberatinfir  the  debtor  from  some  ob- 
ligation which  commensurately  becomes  extinct  In 
the  same  instant  wherein  ownership  of  what  is  paid 
changes  from  him  to  the  creditor?  If  the  contrary 
be  possible  and  that  by  the  delivery  the  money  be- 
comes the  property  of  the  creditor,  so  that  he  can 
thenceforth  exercise  over' it  the  same  power  as 
over  any  other  part  of  his  own  property;  how 
comes  it  that  against  the  creditor's  will,  it  shall 
ever  extinguish  any  part  of  the  debtor's  obligation 
to  him?  In  principal,  therefore,  the  doctrine  of 
the  civil  law  (Poth.  Obi.  No.  629,  vol.  1,  p.  829,  edit. 
Philad.  1820;  vol.  2,  p.  45.  edit  Newb.  1802,  1  Stor. 
Eq.  Jurisp.  sect  469  e.  See  also  6  Watts  and  S.  9. 
14.  Loffan  V.  Mason;)  seems  to  be,  well  founded; 
namely,  that  the  creditor's  right  appropriatlnfir  to 
what  debt  he  chooses  a  payment  made  indefinitely 
by  the  debtor  evanishes  if  not  exercised  In  the 
moment  of  his  accepting  the  payment  and  that  in 
such  case,  if  the  parties  cannot  agree,  the  courts 
must  upon  all  the  circumstances  determine  what 
particular  debt  was,  by  the  payment,  in  that 
moment  ipso  facto,  discharged  either  in  whole  or  in 
part  But  authority,  both  Ensrlish  and  American, 
greatly  preponderates  in  favour  of  the  opposite 
doctrine.  See  2  Greenl.  Evid.  sect  682,  1  Amerlc. 
Lead.  Cas.  2d  edit  295-297. 

2.  In  the  opinion  and  decree  of  the  Court  of  Ap- 
peals, the  following  passage  occurs :  "On  viewing 
this  account  a  doubt  arose,  whether  the  mode  of 
stating  interest  was  a  proper  one,  whereupon  one  of 
the  Judges,  declaring  himself  affected  In  his  charac- 
ter of'an  administrator  by  a  decision  of  that  ques- 
tion, retired  from  the  discussion  ;  and  the  Court 
discovering  it  to  be  of  small  importance  in  its  opera- 
tion in  the  present  case,  chose  to  pass  it  over  on  the 
ground  of  the  master's  report  not  having  been  ex- 
cepted to,  or  the  point  argued  in  court;  with  this 
caution  to  avoid  an  inference  of  approbation,  rather 
than  by  a  decision  either  way  to  establish  a  precedent 
which  in  other  cases  might  be  important"  Would 
the  Court  then,  have  acted  otherwise,  had  the  mat- 
ter been  of  greater  importance  ?  The  doubt,  which 
is  unfortunately  left  upon  this  point  detracts  much 
from  what  otherwise  might  have  been  the  weight 
of  this  precedent  as  an  authority  respecting  a  sub- 
ject of  considerable  Interest  to  the  profession  ; 
namely,  where  and  in  what  cases  an  exception  is 

necessary  to  be  taken  to  the  report  of  a  com- 
486     missioner.  in  order  ♦that  an  error  in  It  may  be 

corrected  either  in  the  court  of  original  juris- 
diction or  in  an  appellate  tribunal.  On  this  subject 
the  Court  of  Appeals  perhaps  has  not  been  always 
consistent ;  and  therefore  the  following  list  of  cases 
Is  submitted  to  the  reader,  that  he  may  for  himself. 
If  he  can,  elicit  from  them  the  distinctions.  1  Wash. 
162,  Kennedy  v.  Baylor  ;  226,  Beckwlth  v.  Butler  ;  2 


Wash.  196,  Walker  v.  Walke  ;  Humphrey  v.  Smith, 
there  cited  ;  8  Call  22,  Brewer  v.  Hastle  &  Co.:  4 Call 
864,  Holcomb  v.  Innis  :  6  Call  50,  Triple tt  v.  Dunlop; 
2  Hen.  &  Munf.  420,  Perkins  v.  Saunders  ;  2Munf.  286, 
White's  ex'rs  v.  Johnson  ;  806,  810,  Winston  v.  John- 
son's ex'rs  ;  8  Leigh  864,  Burwell's  ex*rs  v.  Anderson ; 
7  Leigh  412,  Foreman  v.  Murray  ;  10  Leigh  629.  Dun- 
bar's ex'rs  V.  Woodcock's  ex'r ;  1  Gratt  12,  Turner 
V.Turner's  adm'r  ;  2Gratt  116,  Kee's  ex'r  v,  Kee's 
creditors  :  8  Gratt  139,  Moores  v.  White  ;  4  Gratt  87, 
Gray  v.  Dickenson's  adm'rs  ;  6  Gratt  864,  Wllls's 
adm'r  v.  Dunn's  adm'r. 

8.  In  Mr.  Nelson's  copy,  mentioned  supra  dlv.  I.  of 
this  article,  there  is  the  following  MS.  addition, 
"taken  from  the  author's  own  private  copy,"  after 
the  words,  "Carter  Braxton  possibly  might  have 
thought  It  so,"  in  p.  87,  1.  88,  of  this  edition  :  "but 
that  any  other  citizens  besides  the  judges  of  appeal 
thought  so,  the  commentator  doth  not  know.  He 
doth  not  recollect  what  was  his  own  opinion  at  that 
time.  Possibly  he  was  asleep,  when  the  years  1777 
and  1778  ended,  and  their  successors  began,  their 
revolutions.  He  Inclines  to  believe  that  he  thought 
or  dreamed,  that  depretlatlon,  if  he  thought  or 
dreamed  at  all  about  it  was  the  same  on  the  new 
years  days  of  1778  and  1779,  as  it  was  the  days  before. " 
In  point  of  expression  this  differs  a  little  from  the 
text  as  it  stands  in  this  edition,  which  follows  In 
this  particular  the  printed  list  of  errata  that  Is  ai>- 
pended  to  the  first 

V. 

Pendleton  v.  Hoomes.    Ante,  pp.  94-95. 

1.  A  testator  gave  the  residue  of  his  estate  to  be 
equally  divided  between  the  children  of  his  uncle 
B.  H.  and  his  cousin  J.  H.,  to  them  and  their  heirs 
forever,  share  and  share  alike  ;  and  died  before  l 
Jan.,  1787.  leaving  J.  H.  his  heir.  Among  the  chil- 
dren of  B.  H.  that  were  living  at  the  date  of  the  will, 
was  a  daughter  who  died  afterwards  in  the  lifetime 
of  the  testator,  leaving  children  that  survived  him. 
Held: 

(1)  Her  death  did  not  occasion  a  lapse. 

(2)  The  children  of  B.  H.  living  at  the  testator's 
death  and  J.  H.  were  the  designated  objects  of  the 

testator's  bounty. 
487       *(8)  An  equal  division  per  caplu  was  to  be 

made  among  them.  As  to  the  first  point  see 
the  first  article  of  this  Appendix,  ante,  861-864.— As 
to  the  second  point,  which  Involves  a  threefold  con- 
sideration :  1.  that  the  predeceasing  daughter  of  B. 
H.  was  not  one  of  the  devisees  or  legatees,  so  desig- 
nated as  that  her  death  could  occasion  a  lapse,  see 
the  cases  collected  in  notes  10-18,  ante  868-864  ;  ,and  2. 
Jarm.  Wills,  74-75.  It  is  there  said  :  "An  Immediate 
gift  to  children  (I.  e.  a  gift  to  take  effect  in  posses- 
sion Immediately  on  the  testator's  decease,) 
whether  It  be  to  the  children  of  a  living  or  a  de- 
ceased  person,  and  whether  to  children  simply  or  to 
all  the  children,  and  whether.there  be  a  gift  over  in 
case  of  the  decease  of  any  of  the  children  under  age 
or  not  comprehends  the  children  living  at  the  tes- 
tator's death  (if  any),  and  those  only;  notwithstand- 
ing some  of  the  early  cases,  which  make  the  date  of 
the  will  the  period  of  ascertaining  the  objects." 
And  for  a  reference  to  some  of  those  "early"  cases, 
see  Bac.  Abr.  tit  Legacies,  B.  2. 1  ;  where)  it  Is  re- 
markable) even  In  the  seventh  London  edition.  1832. 
the  law  is  stated  as  If  it  were  still  according  to  them. 
—2.  That  the  children  of  that  daughter  of  B.  H.,  who 
themselves  survived  the  testator,  were  not  among 
the  designated  objects  of  his  bounty,  see  2  Jarm. 
Wills  69-78 ;  1  Rop.  Leg.  4th  edit  68^6:  and  the  cases 
there  collected— 8.  That  J.  H.  himself  was  (and  not 
his  children)  to  share  with  the  children  of  B.  H.,  see 
1  Cox  258,  Lugar  v.  Harman  :  2  Jarm.  Wills,  112^  As 
to  the  third  point,  which  admits  of  a  twofold  consid- 
eration: 1.  that  the  division  was  to  be  per  capita,  not 
per  stirpes,  see  1  Cox  258,  Lugar  v.  Harman :  1  Leigh 
74,  Crow  V.  Crow ;  and  the  cases  collected  in  it  and 
In  1  Rop.  Leg.  4th  edit  156-163;  2  Jarm.  Wills.  111. 
In  the  last  mentioned  book  it  is  said  ;  "Where  a  gift 
is  to  the  children  of  A.  and  B..  or  to  the  children  of 
A.  and  the  children  of  B.,  they  take  per  capita,  not 
per  stirpes.  The  same  rule  applies,  where  a  devise 
or  bequest  is  made  to  a  person  described  as  standing 
in  a  certain  relation  to  the  testator,  and  the  children 
of  another  person  standing  in  the  same  relation  :  as 
to  "my  brother  A.  and  the  children  of  my  brother 
B. ;"  in  which  case  A.  takes  only  a  share  equal  to  that 
of  one  of  the  children  of  B..  though  it  may  be  con- 
jectured that  the  testator  had  a  distribution  accord- 
ing to  the  statute  In  view.  And  of  course  it  is 
immaterial,  that  the  objects  of  gift  are  the  testator's 
own  children  and  grand  children  :  as  where  a  leg- 
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acywaB  bequeathed  "equally  between  my  son  David 
and  tile  children  of  my  son  Robert. "  But  (continues 
Mr  Jarman)  tbis  mode  of  construction  will  yield  to 
a  very  faint  glimpse  of  a  different  intention  in  the 
context  Thus  the  mere  fact,  that  the  annual  In- 
come, until  the  distribution  of  the  capital,  is 
4S8  applicable  per  'stirpes,  has  been  held  to  consti- 
tute a  sufficient  ground  for  presuminsr  that  a 
like  principle  was  to  govern  the  sift  of  the  capital. 
4  Beay.  830.  Brett  t.  Horton.  Perhaps  the  doctrine 
coDtained  in  the  last  two  sentences  of  this  extract 
will  explain  the  decision,  which  the  Court  itself  did 
not  explain.  In  Hamletts  v.  Hamlett's  ex'r,  12  Leiffh 
350.  2.  That  the  children  of  the  predeceased  daufirh- 
terof  B.  H.,who  were  the  plaintiffs  in  this  case, 
could  not  come  into  the  division,  by  virtue  of  any 
title  derived  from  eithez  their  mother  or  the  testa- 
tor, even  as  the  law  now  stands,  see  ante  864, 867.  notes 
15  and  26.  and  particularly  the  case  of  Gross's  Estate, 
10  Barr.  360.  They  recovered,  as  assicrnees  of  the 
other  children  of  B.  H.,  so  much  as  was  by  the  latter 
assifinned  to  them.  See  8  Barn.  B.  R.  422.  Reynolds 
▼.  Hyde  in  cane. 

t  Where  the  Chancellor  in  this  case  says,  "if  some 
decisions  of  the  En^rlish  courts  be  orthodox,**  he 
donbtless  alludes  to Plowd.  846.  Brett  v.  Ridden:  Cro. 
Eliz.  248.  Hartop's  case  ;  1  Leon.  264.  S.  C.  Cro.  Eliz. 
42S,  Fuller  V.  Fuller :  Moore  863,  S.  C.  2  Sid.  58.  78, 
Packman  v.  Cole  ;  1  Mod.  267,  Strode  v.  Perry er  :  2 
Mod.  SIS  ;  1  Freem.  202.  477  ;  2  Lev.  248  ;  1  Venlr.  841 ; 
T.  Raym.  408  ;  T.  Jones  186  :  8  Keb.  846  ;  2  Show.  68  ; 
Pollexf.  546,  S.  C.  2  Vern.  723,  Button  v.  Simpson  ; 
Free.  Chanc.  480.  S.  C.  1  P.  Wms.  807,  Goodrich t  v. 
WrifiTht :  1  Stra.  25.  S.  C.  446.  Busby  v.  Greenslate  ;  2 
Ves.  Sen.  77.  Marlborough  v.  Godolphln  ;  8  Bro.  P. 
C.  2d  edit.  06,  Wyan  v.  Wynn  :  416,  Ambrose  v.  Hodg- 
son :  1  DoufirL  887,  S.  C. ;  844,  note 4,  Warner  v.  White; 

3  Douirl.  4  :  1  Bro  C.  C.  210.  n. ;  6  Durnf .  &  E.  618  :  11 
East.  581.  n.  8  Bro.  P.  C  2d  edit  486,  S.  C.  Other  cases 
to  the  same  effect  have  been  decided  since  the  prin- 
cipal case  here.  See  4  Dnmf.  &  E.  601.  Doe  v.  Kelt ; 
ODnrnf.  &  E.  SK,  Denn  v.  Bacrffshaw ;  II  East  548, 
Doe  V.  Colyear. 

VI. 

Dandridsre  v.  Lyon.  Ante,  pp.  123-128. 
In  this  case  Chancellor  Wythe  vindicates  at  larsre 
some  former  decision  (or  decisions)  by  him,  to  the 
effect  that  the  owner  oi  a  female  slave  may.  by  will, 
fflve  her  to  one  person,  and  unborn  children  of  her 
toothers:  the  contrary  whereof  had  been  "afirreed,** 
(qaaere  whether  determined.)  in  the  General  Court, 
anno  1736,  Jeff.  Rep.  43-40,  Spicer  v.  Pope.  See  also 
ibid  55-66.  Giles  v.  Mallicote.  It  had.  however,  been 
decided  before,  anno  1781,  (Jeff.  Rep.  5,  Tucker 
V.  Sweney ;)  and  the  point  has  probably  never 
been  seriously  doubted  since,  (see  2  Brevard 
439  *307,  McVauflrhters  v.  Elder  ;)  that  increase  of 
slaves  bom  after  their  owner's  death  are  so  far 
part  of  his  estate,  as  to  be  liable  for  his  debts. 
Which  beinsT  settled,  a  necessary  consequence 
thereof  would  seem  to  be.  that  (no  positive  law  re- 
Btraiuinsr  him)  he  must  have  the  same  power  to  dis- 
pose of  such  afterborn  increase  as  of  any  other 
portion  whatever  of  his  personal  estate.  See  10 
Leigh  280-281.  Crawford  v.  Moses.  And  so  has  it 
been  long,  and  often  from  time  to  time,  held  in  ref- 
erence to  the  precise  proposition  (of  Chancellor 
Wythe)  stated  above.  Cam.  &  Norw.  113,  Mullln?- 
ton'sex'rsv.  Shipman  :  4  Dev.  &  Batt  60,  Pearson 
V.Taylor  :  72 Conner  v.  Satchwell ;  3  Litt.275,  Bank's 
adm'r  v.  Marksberry  ;  see  4  J.  J.  Marsh.  360,  Fanny 
V.  Bryant  Another  question,  which  lies  close  to 
this,  if  not  intimately  connected  with  it,  is,  whether 
increase  of  a  female  slave,  born  during  a  tempo- 
rary ownership  of  her.  belonirs  to  the  temporary 
owner  or  no.t.  From  what  has  just  now  been  said  it 
results,  that  where  such  ownership  is  created  by 
will  or  deed,  it  is  in  the  power  of  the  person  creat- 
ing it  to  reflate  that  matter  as  he  pleases:  and 
therefore  in  all  such  cases  this  question  respects 
the  meaning-  of  the  particular  instrument,  and  is  a 
question  of  construction  only.  7  Leigh  502.  Patterson 
T.  Franklin :  7  Monr.  238,  Miller  v.  McClelland.  But 
if.  upon  all  the  other  considerations  that  property 
touch  it.  there  is.  about  the  meaning  a  doubt  hang- 
ing in  equilibrio,  then  a  presumption,  that  it  was  not 
intended  to  separate  the  mother  from  her  offspring, 
comes  in  and  turns  the  scale.  6  Pet.  Cond.  Rep.  S. 
C652.  WllUamson  v.  Daniel:  12  Wheat.  568.  S.  C. 
.flence.  where  female  slaves  are  bequeathed,  or 
limited  by  deed,  (see  Mart.  N.  C.  Rep.  22,  Tims  v. 
Potter:  1  Hayw.  284,  n.  S.  C.  2Hayw.  180. 182,  S.  C. cited: 

4  a  Monr.  220,  22S,  Young's  adm'r  v.  Small  :)  to  the 
use  of  one  for  life  and  afterwards  of  another,  with- 
out farther  indication  of  what  is  designed  in  regard 


to  their  interim  increase,  it  is  settled  in  Virginia.  (8 
Call  26.  28,  Chisholm  v.  SUrke  ;  6  Munf .  868,  Ellison  v. 
Woody  :  2  Leigh  877.  Madden  v.  Madden 's  ex'rs  ;  7 
Leigh  IS.  Roneys  v.  Roneys ;)  North  Carolina,  (1 
Hayw.  288,  Glasgow  v.  Flowers  :  8  Hawks  456.  Erwin 
V.  Kilpatrick  ;  2  Dev.  &  Batt.  125.  Knight  v.  Wall ;  2 
Ired.  Eq.  Rep.  316.  Covington  v.  McEntire  ;)  South 
Carolina.  (4Desau8s.  611.  Ellis  v.  Shell:)  Tennessee, 
(Cooke  118,  Preston  v.  McGaughey:  881,  Craig  v.  Es- 
tls:)  Kentucky.  (1  A.  K.  Marsh.  532.  Murphy  v.  Riggs; 
7  Monr.  223.  Miller  v.  McCleUand:)  and.  it  is  probable. 
(12  Wheat  568,  Williamson  v.  Daniel ;  6  Pet.  Cond. 
Rep.  S.  C.  651.  S.  C.)  in  all  the  other  slave-holding 
States,  except  Maryland.  (1  Harr.  &  McHen.  160, 
Scott  V.  Dobson  ;  848,  Somerville  v.  Johnson  :  1  Harr 
&  Johns.  526.  Standiford  v.  Amoss :  7  Harr.  & 

440  Johns.  263,    Bohn  *v.  Headly  ;)  that  such  in- 
crease belongs  to  the  person  entitled  under  the 

limitations  over,— often,  but  improperly,  (see  Smith 
on  Executory  Interests,  sect  150,  ISO  a  :)  called  the 
remainderman.  And,— if  need  be  upon  the  same 
presumption,  corroborated  by  the  favour  which  in 
doubtful  cases  is  always  shewn  to  liberty,  (6  Rand. 
668,  Isaac  v.  West's  ex'r ;)— where  the  testator  or 
settlor,  after  creating  a  life  estate  in  his  slaves, 
directs  that  at  the  termination  thereof  all  his  slaves 
shall  be  free,  those  born  during  the  continuance  of 
the  life  estate,  no  less  than  those  in  esse  before,  are 
entitled  to  their  freedom.  4  Leigh  252,  Elder  v. 
Elder's  ex'r:  0  Leigh  188,  Erskine  v.  Henry:  11 
Leigh  616.  Anderson's  ex'r  v.  Anderson,  2  Gratt.  86, 
Lucy  V.  Cheminant's  adm'rs.  See  1  Gratt  827,  Bin- 
ford's  adm'r  v.  Robin  ;  6  Monr.  40,  Qart  v.  Fanny 
Ann  :  4  J.  J.  Marsh.  868,  Fanny  v.  Bryant :  and  as  to 
this  point  in  Maryland.  6  Harr.  &  Johns  16.  Hamilton 
V.  CrsLgg  :  20,  n.  Jack  v.  Hopewell ;  526^  Chew  v. 
Gary  :  2  Bland  814,  Hammond  v.  Hammond ;  17 
Peters  1,  Williams  v.  Ash  :  1  How.  S.  C.  Rep.  1,  S.  C. 
Where  the  law  creates  the  temporary  ownership, 
the  result  as  undoubtedly  settled  in  this  State,  (2 
Rand.  280,  Maria  v.  Surbaugh  :  10  Leigh  280-281. 
Crawford  v.  Moses:)  is  the  same  :  but  upon  what 
precise  ground  it  was  originally  so  considered  may 
be  difficult  now  satisfactorily  to  discover.  "It  seems 
(says  Mills,  J.  delivering  the  opinion  of  the  Ken- 
tucky Court  of  Appeals  in  Miller  v.  McClelland,  7 
Monr.  232 :)  to  be  an  historical  fact,  that  from  an 
early  period  of  Virginia  that  State  adopted  the 
maxim  partus  sequitur  ventrem,  with  respect  to  such 
offspring :  and  it  probably  arose  out  of  the  decisions 
of  her  colonial  courts,  [see  Jeff.  Rep.  67,  70,  Coleman 
V.Dickinson;]  of  which  we  have  no  report:  and  it 
became  so  firmly  established  as  a  rule  of  property 
that  none  now  question  it  in  her  courts."  But  per- 
haps a  solution  approaching  more  nearly  the  truth 
is  suggested  in  a  learned  and  ingenious  note  of 
Judge  Haywood,  to  the  North  Carolina  case  (above 
cited)  of  Tlmms  v.  Potter,  I  Hayw.  284-237.  After 
admitting  the  doctrine  of  that  case  to  be  time-hon- 
ored there,  but  mentioning  as  in  contrast  with  it 
the  supposed  rule  (which  presently  will  be  more 
fully  noticed)  of  the  common  law  respecting  in- 
crease of  all  inferior  animals,  and  that  which  ob- 
tains In  Maryland  respecting  increase  of  slaves:  the 
note  (which,  with  a  slight  modification  that  will 
occur  readily  to  the  reader,  is  as  applicable  here  as 
there,)  proceeds  thus:  "It  would  not  be  a  matter 
of  difficulty  to  trace  [the  origin  of  the  rule  adopted 
and  confirmed  by  the  case  of  Timms  and  Potter,] 
with  some  degree  of  probability.  This  country, 
though  it  began  to  be  settled  as  early  as  the  year 
1668,  it  is  to  be  presumed  had  not  come  under 

441  an  established  government,  having  ^courts  for 
the   regular  and  constant  administration  of 

the  laws,  till  about  the  beginning  of  the  present 
[eighteenth]  century.  The  first  acts  of  the  legisla- 
ture, that  appear  In  our  statute-book  were  made  In 
the  latter  part  of  the  yekr  1715,  though  there  are 
judicial  records  purporting  to  proceed  upon  acts 
passed  in  the  year  1712.  It  is  probable,  and  indeed 
it  is  a  fact  very  generally  admitted,  that  this 
country  in  its  infancy  was  for  the  most  part  settled 
by  emigrants  from  Virginia,  who,  as  all  other  emi- 
grants do.  brought  with  them  the  customs  and  legal 
notions  of  the  country  they  left  Every  one  who 
has  practised  in  North  Carolina  will  be  immediately 
satisfied  with  this  observation  if  he  will  but  recol- 
lect how  many  legal  notions,  borrowed  from  the 
laws  of  Virginia,  are  yet  current  amongst  the 
inhabitants  of  this  country.  The  law  of  Virginia  of 
the  year  1705  made  slaves  In  many  respects  real 
property,  and  annexed  them  to  the  lands  of  the 
owners,  thereby  placing  them  in  the  condition  of 
the  ancient  villlans  in  England,  who  were  adscrip- 
titil  glebae  and  went,  as  also  did  their  posterity,  to 
the  absolute  proprietor  of  the  land.    The  act  of  1706, 
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expressly  considered  the  Increase  as  a  part  of  the 
Inheritance  that  belonged  to  the  heir*  [see  ante  180, 
Nance  v.  Woodward:]  and  provided  that  the  tenant 
in  dower  or  usufructuary  owner  should  not  remove 
them  out  of  the  country  1706,  c.  28.  s.  10,  [rather  11;  8 
Hen.  SUt  Lars'.  885.]  Hence,  it  is  not  improbable, 
arose  the  idea  first  entertained  in  this  country  that 
the  Increase  of  slaves  belonged  to  the  absolute  pro- 
prietor, exclusive  of  the  claims  of  the  temporary 
owners  or  usufructuaries;  and  that  idea,  for  want 
of  examining  its  foundation,  having  once  become 
sreneral,  the  inhabitants  of  the  country  beg-an  to 
act  under  It  in  making  their  contracts,  wills,  and 
settlements  as  provisions  for  their  families;  and 
probably  continued  to  do  so,  until  at  length  it 
became  dansrerous  and  frauffht  with  mischievous 
and  unjust  consequences  to  attempt  the  establish- 
ment of  a  different  rule,  or  the  true  one;  and  the 
courts  were  necessitated,  as  they  have  been  in  some 
other  instances,  to  permit  common  error  to  make 
the  law.  Thus,  what  at  first  was  but  a  crude  opin- 
ion, without  any  legal  foundation,  hath  in  process 
of  time  and  by  loner  usag-e  been  adopted  into  the 
body  of  our  laws,  as  a  fixed  and  settled  rule  of  prop- 
erty.—This  seems  to  be  a  more  rational  mode  of 
accountinsr  for  the  rule  laid  down  in  Timms  and 
Potter,  than  that  which  seeks  to  support  it  upon 
principles  of  the  common  law;  all  of  which,  so  far 
as  they  can  be  traced,  or  as  they  afford  any  deduc- 
tions that  can  be  rationally  inferred  from  them, 
are  certainly  repugnant  to  the  rule  established  in 
Timms  and  Potter."— This  was  published  in  1798: 
Yet  when  in  1801  it  was  held,  in  the  same  state,  that 

the  increase  of  cattle  ad  infinitum  belongs  to 
443     the  owner  of  *the  original  stock,— a  decision 

which,  as  applied  to  the  facts  of  the  particular 
case,  seems  indubitably  correct,— the  Judge  who 
pronounced  it  said :  "It  has  been  decided,  that  the 
increase  of  negroes  and  their  increase  belong  to 
the  owner  of  the  wench  from  whom  all  descend; 
and  I  cannot  distinguish  the  case  of  negroes  from 
that  of  all  other  animals;  "  (2  Ha3^w.  147.  Tyson  v. 
Simpson.)  The  distinction  he  was  not  able  to  make 
has.  however,  been  established  most  conclusively 
there,  by  subsequent  adjudications;  (1  Dev.  &  Batt. 
Eq.  Rep.  441,  Perry  v.  Terrel;  1  Ired.  Eq.  Rep.  286, 
Poindexter  v.  Blackburn;)  which  in  regard  to  brute 
animals,  have  settled  a  rule  comformable  to  what 
Judge  Haywood  (in  his  note  just  now  quoted)  sup- 
posed, and  what  has  been  taken  elsewhere,  [l  A.  K. 
Marsh.  533,  Murphy  v.  Riggrs;]  to  be  the  rule  of 
the  common  law,— namely,  that  a  tenant  for  life  of 
horses,  cattle,  and  what  is  generally  called  live 
stock,  has  an  absolute  right  forever  to  the  young" 
thereof  produced  during  his  tenancy.  Whether 
English  authorities,  or  any  besides  those  above 
cited,  can  be  found,  that  will  warrant  so  large  a 
statement  respecting  the  common  law.  may  be  per- 
haps doubtful;  certainly  those  mentioned  in  Bac. 
Abr.  tit  Leases  and  Terms  for  Years,  A.,  vol.  8.  pp. 
300-301,  first  four  editions;  vol.  4.  pp.  688-639.  7th  edit. 
Loud.  1882:  [whereof  only  one  case  touches  this  sub- 
ject at  all,  viz.  Wood  v.  Ash  and  Foster,  Godb.  118; 
Owen  139;  1  Leon,  42;]  and  8  Johns.  Rep.  482,  435,  Put- 
nam V.  Wiley,  do  not.  See  also  2  Penns.  Rep.  [by 
Penr.  &  Watts,]  166,  Allen  v.  Allen:  2  Rand.  230, 
Maria  V.  Surbaugh;  and  post,  div.  VIII  of  this  arti- 
cle. But,  however  that  may  be.  such  was  the  rule  of 
the  civil  law;  [Dom.  Civ.  Law.  P.  I,  B.  1.  tit  11.  sect 
3,  vol.  1,  pp.  198-200,  edit  Lond.  1722;]  which  never- 
theless disposed  of  the  increase  of  slaves  [Just 
Inst  lib.  2,  tit  1,  sect  37;  Jeff.  Rep.  131,  note  to  Carter 
V.  Webb;  2  Kent's  Comm.  361 ;]  in  like  manner  as  is 
done  among  us:— And  Daniel  Dulany,  perhaps  as 
able  a  man  as  has  ever  adorned  the  profession  in 
America,  contemplating  simultaneously  the  rules 
both  of  the  common  and.  of  the  civil  law,  would 
have  recommended  a  decision  asrreeably  to  the 
latter,  as  he  said  himself,  to  the  court  he  was  then 
advlsinsr  in  Maryland,  had  it  not  been  for  the 
regard  which  in  his  estimation  was  due  to  the 
maxim  stare  decisis.  1  Harr.  &  McHen.  352-854, 
Somerville  v.  Johnson. 

VIL 
Bailey  v.  Teackle.    Ante,  pp.  178-180. 

1.  As  to  the  execution  of  the  will  in  this  case,  see  I 

Gratt  454,  Waller  v.  Waller,  and  the  cases 
443     cited  in  that:   4   Dana  1.  «Miles's  Will;  I  B. 

Monr.  56,  Brown's  Will;  V.  C.  1849,  ch.  122, 
sect  4. 

2.  As  to  the  point  stated  in  the  reporter's  note  a. 
see  5 Call  481,  Blunt  v.  Gee;  4  Hen.  &  Munf.  35-86,  S. 
C.  cited;  3  Rand.  861.  371-372.  Wiseley  v.  Findlay;  V. 
C.  1849,  chap.  123.  sect  12.  See  also  1  Lom.  DiST.  119- 
120;  V.  C.  1849,  chap.  110,  sect  4,  5. 


8.  By  the  common  law,  collaterals  of  the  half 
blood  were  excluded  in  fee  simple  descents  of  real 
estate;  (2  Blackst  Comm.  224-288;  see  1  Steph. 
Comm.  888-891;)  but  in  other  cases  they  were  re- 
srarded  as  kindred,  occupying  such  a  position  as  to 
be  not  so  near  as  those  of  the  whole  blood  in  the 
same,  yet  nearer  than  even  those  of  the  whole 
blood  in  any  remoter,  decree.  See  2  Anders.  171. 
Swanne  v.  Gatland;  Cro.  Eliz.  826;  Owen  138:  Moore 
685:  3  Roll.  Abr.  40,  pi.  6.  S.  C.  Sir  T.  Jones  17,  Sadler 
V.  Draper;  Hargr.  Co.  Litt  88,  b,  note  5.  Hence,  in 
contests  for  administration  upon  the  statute  21  Hen. 
8,  cap.  5,  sect  8.  a  brother  or  sister  of  the  half  blood 
was  to  be  preferred  before  an  uncle  or  nephew  of 
the  whole;  (1  Ventr.  424,  Collingwood  v.  Pace; 
Hargr.  Co.  Litt  10,  b,  note  3,  Brown*s  case;)  l>iit 
contrary  to  what  is  stated  by  Blackstone  and  otbera 
followinflr  him,  (2  Blackst  Comm.-  606;  2  Steph. 
Comm.  241;  Toll.  Ex'rs,  5th  edit  91;  1  Wms.  Ex'rs, 
4th  edit  848;)  either  of  them  was  to  be  postponed  to 
either  a  brother  or  sister  of  the  whole  blood,  'both 
by  the  rule  of  the  ecclesiastical,  [2  Roll.  Abr.  308,  pi. 
38,  Anon]  and  by  that  of  the  common  law  cooxts; 
and  therefore,  when  the  ecclesiastical  courts  were 
proceeding,  at  the  instance  and  in  favor  of  the  lat- 
ter to  revoke  administration  already  grranted  to  the 
former,  prohibitions  were  in  several  cases  refused, 
[2  Keb.  388,  336.  Johnson  v.  Reeves;  895,  Dutton's  case 
cited;  583.  Pattenden  v.  Burghesse;]  while  none 
that  was  ultimately  perfected  appears  ever  to  bave 
been  granted.  The  case  of  Wing-ate  v.  Pitch,  2  Roll. 
Abr.  803,  pi.  27;  which  is  evidently  the  case  reported 
A.  Benl.  129  [mispaged  133,]  by  the  name  of  Wingrate 
V.  Glasscock,  and  cited  in  Aleyn  86;  was  terminated 
by  compromise.  Palm.  416;  Latch  68,  S.  C.  cited. 
And  the  case  of  Brown  v.  Wood,  Aleyn  86;  Styl.  74; 
which  is  the  sole  authority  cited  by  Blackstone  and 
those  who  have  followed  him,  and  also  by  Comyns. 
[Dlsr.  tit  Administrator,  B.  6;]  upon  this  i>oint.. 
appears  by  Sir  Matthew  Hale's  niore  reliable  ac- 
count of  it  to  be  the  reverse  of  what  they  supposed. 
HargT.  Co.  Litt  10,  b,  note  2.  Brown*s  case,  Mich.  28 
Car.  1,  and  Mich.  1650;  see  also  Brown's  case,  cited  I 
Ventr.  307;  2  Keb.  336;  3  Keb.  781,  777;  and  quaere 
whether  that  was  the  same  case,  or  an  earlier  one 
to  the  same  effect  When  these  cases  were 
444  agitated,  this  point  ♦was  one  of  considerable 
practical  importance,  inasmuch  as  an  adminis- 
trator was  then  entitled  to  retain,  for  his  own  bene- 
fit, the  clear  surplus  of  the  personal  estate 
remaining  after  the  payment  of  debts  and  expenses 
of  administration ;  [2  Wms.  Ex'rs,  4th  edit  1271:  5> 
Rand.  55,  66.  Coleman  v.  McMurdo:  see  1  Hen.  Stat 
Larg.  401,  chap.  10;  479,  chap.  102;]  but  it  ceased  to 
be  so  when  the  statute  32  &  23  Car.  2,  cap.  10,  *'for  the 
better  settling  of  intestates'  estates,"  was  passed; 
and  after  that  in  place  of  it,  two  other  questions 
arose.  The  first  was,  whether  those  of  the  half 
blood  were  entitled  to  come  into  the  distribution  at 
all  along  with  those  of  the  whole  blood  in  equal 
decree.  From  the  befirinninar  the  ecclesiastical 
courts  held  the  affirmative;  but  it  was  for  some 
time  In  doubt  whether  the  common  law  courts 
would  not  by  prohibition,  restrain  them  from  mak- 
ing distribution  to  such;  at  lenarth.  affainst  the 
strongr  leanlnsr  at  least  of  Hale's  and  Twisdeu's 
opinions,  it  was,  after  the  retirement  of  the  former 
from  office,  settled  in  favour  of  allowing  the  ecclesi- 
astical courts  to  proceed.  1  Ventr.  807.  816.  828. 
Smith  V.  Tracy;  3  Keb.  601,  630,  669.  730,  776,  806,  831  -  I 
Freem.  288,  294;  1  Mod.  209;  2  Mod.  204:  8  Lev.  ITS-  T 
Jones  93.  S.  C.  2  Vern.  125,  S.  C.  cited.  The  second 
question,  which  related  to  their  manner  of  proceed- 
ing, was.  in  what  proportions  the  distribuUon  abould 
in  such  cases  be  made.  As  to  this,  some  [if  not  alll 
of  the  ecclesiastical  courts,  [2  Lev.  178.  Tracy  v 
Smith;  1  Vern.  437.  Winchelsea  v.  Norcliffe;  2  Vern* 
135,  Crooke  v.  Watt;]  and  particularly  Sir  Richard 
Lloyd  in  several  cases  before  him.  [cited  Show  P 
C.  108.  Watts  V.  Crooke;]  ori^rinally  decided  tbat 
each  one  of  the  half  blood  should  receive  only  half 
so  much  as  each  one  of  the  whole  blood;  and  for  a 
time  the  same  opinion  prevailed  in  the  courts  of 
equity,  both  in  chancery,  [1  Vern.  408,  Winchelsea  v 
Norcliffe;  2  Freem.  95,  S.  C]  and  in  the  exchequer* 
[2  Freem.  95,  Anon,  cited:]  but  after  much  fluctual 
tlon  and  conflict  of  authorities  in  the  courts  of  orle^- 
inal  jurisdiction,  the  point  was  in  1690  setUed  liy 
the  decision  of  the  House  of  Lords,  [Show.  P.  n  lOfi 
Watts  V.  Crooke;  2  Ventr.  317,  S.  C]  afflrmlnir  a 
decree  of  the  Lords  Commissioners  of  the  Or^^&t 
Seal,  (2  Vern.  124,  Crooke  v.  Watt;  2  Freem.  112  S 
C.)  by  which  a  sister  of  the  half  was  allowed '  an 
equal  share  with  a  brother  and  a  sister  of  the  w^hole 
blood.  And  ever  since,  in  point  of  distribution 
there    has   been    no    distinction    between     them- 
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[Bunb.  168,  Wall  ▼.  Thcedham,  cited;  1  Ves.  Sen.  156, 
Burnet  v.  Mann:  7  Cond.  Ensrl.  Chanc.  Rep.  220.  u.  S. 
C.  1  Myl.  &  K.  666,  Jessopp  y.  Watson:]  bat  in  point 
of  administration  it  is  still  the  rule  of  the  ecclesias- 
tical courts,  that,  in  a  competition  between  the  half 

and  the  whole  blood,  the  latter  is  [caeterls  par- 
445     ibus,]  to  •be  preferred.    2  Lee  499.  Mercer  v. 

Morland;  500.  Webb  v.  Griffin,  cited.  Amonsr 
ns.  since  1  Jan.  1787,  both  in  descents,  [12  Hen.  Stat. 
LarfiT.  189.  chap.  60,  sect  18:  V.  L.  1794.  p.  178.  chap. 
93,  secL  15;  1  R.  C.  1819,  p.  357,  chap.  96,  sect  15,  V.  C. 
1849,  chap.  128.  sect.  2;]  and  in  distribution,  [12  Hen. 
Stat  LarfiT.  146.  cbap.  61,  sect  25;  V.  L.  1794.  p.  172. 
cbap.  92.  sect  57;  1  R.  C.  1819.  p.  882,  cbap.  \0i,  sect  29; 
V.  C.  1849.  chap.  128.  sect  10;]— with  some  qualiflca- 
tion  in  refirard  to  the  estates  of  infant  descendeuts. 
[as  to  which  see  V.  C.  1849,  chap.  123.  sect  9,  and  ref- 
erences ibid.J— th«  rule  has  been,  that  collaterals  of 
the  half  blood  are  to  share  alone*  with  those  of  the 
whole  blood,  but  not  to  share  equally;  the  portions 
of  the  latter  beinsr  the  double  of  those  of  the 
former.— Prom  this  review  of  the  authorities  in 
£nffland  and  Virginia,  there  seems  to  be  no  reason 
for  doubtinsT  that  the  same  decision  ought  to  be 
made  here,  as  was  there  in  an  unreported  case, 
which  is  thus  cited  in  Show.  P.  C.  109:  "In  the  case 
of  Milborne  and  Milborne.  30  March  1670,  before  the 
Lord  Keeper  Bridgroan;  W.  M.  had  by  will  devised 
all  his  lands  .in  trust  to  pay  every  brother  and 
sister  he  had  livinfir  forty  pounds  per  annum  each, 
and  he  had  several  brothers  and  sisters  both  of  the 
half  and  whole  blood;  the  brothers  of  the  whole 
blood  did  oppose  the  payment  of  the  forty  pounds 
per  annum  to  those  of  the  half  blood:  but  'twas  ad- 
judged and  decreed  that  they  are  [were]  equally 
entitled  to  the  forty  pounds  per  annum  apiece,— and 
enjoyed  accordingly."  But  if.  in  a  marriage  settle- 
ment a  limitation,  in  default  of  appointment  by  the 
wife  be  made  to  her  next  of  kin  of  her  own  blood 
and  family,  equally  to  be  divided  among  them: 
tbonirh  the  half  blood  would,  in  England,  have  the 
benefit  of  such  limitation  as  much  as  the  whole 
blood.  [1  Madd.  Rep.  44,  Cotton  v.  Scaranche;]  upon 
the  idea  that  the  statute  of  distribution  furnishes 
the  rule  in  such  case;  yet  there  may  be  serious 
doubt  concerning  it  here,  since  our  statute  and  the 
limitation  itself  prescribe  different  proportions  in 
regard  to  the  distribution.  And,  to  solve  this 
doubt  it  may  be  necessary  to  consider  well  the 
older  authorities  which  have  been  cited  in  the 
course  of  this  note.  See  also  2  Eq.  Abr.  290,  pi.  7. 
Anon. 

VIIL 

Nance  v.  Woodward.    Ante,  pp.  180-2. 

1.  As  to  the  point  arising  upon  the  construction  of 
tbe  will,  and  presenting  a  kind  of  question  which  is 
[I  believe]  very  little,  if  at  all,  con.sldered  in  the 

texts  books,  see  1  Wash.  45.  Seekright  v.  Car- 
446     rington;  4  Call  472,  S.  C.  4  Gratt  16.  Purcell  'v. 

Wilson:  1  Ired.  166.  Doe  v.  Posten:  Dyer  19,  b. 
pi.  115-117.  Anon.  Dalis.  50.  pi.  15.  Anon.  Moore  52.  pi. 
158.  S.  C.  1  Leon.  67.  Wiseman  v.  Wiseman;  1  Anders, 
160:  Owen  140;  Sav.  80,  S.  C.  1  Roll  Abr.  844,  pi.  1, 
Anon.  pi.  2,  Anon.  pi.  3,  Fawcet's  case;  Godb.  146, 
Finder's  case;  Yelv.  209.  Wallop  v.  Darby;  Cro.  Jac. 
2»0.Browne  v.  Jerves:  1  Roll.  Rep.  889,  Anon,  cited: 
8.  Bnlstr.  124.  127.  S.  C.  cited:  Cro.  Car.  388,  Spirit  v. 
Bence;  Vaugh.  262,  Gardner  v.  Sheldon;  1  Sid.  105. 
Bryan  v.  Fitzharris;  1  Mod.  100.  Wilson  v.  Robinson: 
2  Lev.  91,  S.  C.  2  Ld.  Raym.  831.  Cole  v.  Rawlinson;  3 
Bro.  P.  C.  2d  edit  7;  Cas.  temp.  Holt  744;  1  Salk.  234. 
S.  C.  289,  Hopewell  v.  Ackland;  Comyns  164.  S.  C  8 
Vlner.  217.  Redoubt  v.  Redoubt;  2  Dougl.  759,  Right 
V.  Sldcbotham;  8Dumf.  &  E.  64.  Doe  v.  Wright:  4 
Bos.  A  Pull.  885.  Doe  v.  Child;  9  East  278-275.  Right 
V.  Compton;  14  Ves.  864.  Paice  v.  Archbishop  of 
Canterbury:  4  Maule  &  S.  58,  Fenny  v.  Ewestace:  4 
Baru.  &  Cress.  6W,  Doe  v.  Westley;  7  Dowl.  &  Ryl. 
112.  S.  C. 

2.  As  to  the  disposition  of  the  increase  of  slaves. 
see  supra  div.  VI  of  this  article.  And  as  to  the  dis- 
position of  the  increase  of  other  animals  see  ibid. 
and  1  Eq.  Abr.  361,  Hayle  v.  Burrodale;  Jeff.  Rep. 
123,  Carter  ▼.  Webb:  2  Rob.  Pract  97-99:  10  Leigh  628, 
DaDbar*8  ex'rs  v.  Woodcock's  ex*r;  2  Dev.  Eq.  Rep. 
426-429,  Smith  ▼.  Barham. 

IX. 
Hylton  v.  Hunter.  Ante,  pp.  196-210. 
In  Mr.  Nelson's  copy,  mentioned  supra  div.  I  of 
this  article,  there  is  a  MS.  correction  "taken  from 
the  author's  own  private  copy."  whereby  "supposing 
the  money  assigned  now  to  be  9696"  Is  substituted 
for  "supposing  the  deficiency  now  to  be  9596,"  in  p. 
201, 1.  31  of  this  edition. 


Farley  v.  Shlppen.    Ante,  pp.  254-268. 


1.  As  to  the  light  in  which  Joint  tenancy  should  be 
viewed,  and  is  viewed  in  courts  of  equity,  see  1  Salk. 
158,  York  V.  Stone;  2  P.  Wms.  281,  arg.  Barker  v. 
Giles;  4  Bro.  P.  C.  2d  edit  580.  585,  Suples  v.  Mau- 
rice; 1  Wils.  165,  Hawes  v.  Hawes;  1  Ves.  Seu.  18;  8 
Atk.  524,  S.  C.  4  Kent's  Comm.  861. 

2.  It  is  now  perfectly  settled,  that  "a  court  of 

equity  in  this  commonwealth  can  decree  de- 

447  fendants,  who  are  within  its  jurisdiction,  •to 
convey  lands  which  are  without  its  Jurisdic- 
tion." Most  of  the  numerous  English  cases  relating 
to  this  subject  are  collected  in  1  Spence's  Eq.  Jurlsd. 
426-427,  and  2  Spence's  Eq.  Jurlsd.  6  et  seq..  which  Is 
one  of  the  reasons  for  not  citing  them  here;  another 
is,  that  when  several  of  them  were  cited  In  Vaughan 
V.  Barclay.  6  Whart  892.  counsel  arguendo  said :  '*In 
all  the  english  cases  cited,  where  a  conveyance  has 
been  decreed  of  lands  out  of  England,  it  has  been 
where  the  lands  were  in  a  subordinate  jurisdiction, 
—as  in  the  colonies,  or  in  Ireland;  but  we  ask  to  be 
shewn  a  decree  of  conveyance  of  lands  in  France, 
or  other  foreign  country,  as  that  alone  would  be  a 
case  analogous  to  the  present"  Without  investi- 
gating the  accuracy  of  this  criticism,  or  pausing  to 
consider  its  value,  the  decision  in  that  case  is  not 
obnoxious  to  it  nor  does  it  apply  to  other  American 
authorities:  i  Hen.  &  Munf.  5.  Guerrant  v.  Fowler- 
6  Cranch  148,  Massie  v.  Watts;  Hopk.  218,  Ward  v. 
Arredondo;  2  Paige  606,  Mitchell  v.  Bunch;  see  also 
5  Munf.  481,  Hughes  v.  Hall;  1  Bibb.  409.  Dunn  v. 
McMUlen.  And  a  conveyance  executed  by  the 
party,  pursuant  to  such  decree,  passes  the  title  with 

.precisely  the  same  effect  as  if  it  had  been  executed 
voluntarily.  8  McLean  858,  Tardy  v.  Morgan.  But 
neither  the  decree  itself,  nor  any  conveyance  under 
it  unless  by  the  person  in  whom  the  title  is  vested, 
and  therefore  no  conveyance  by  commissioners 
appointed  by  the  decree,  can  operate  a  change  in 
the  title  to  lands  so  situated,  1  McLean  200,  Watts  v. 
Waddle:  6  Peters  389,  896.  400-401,  S.  C.  16  Peters  25, 
57,  Watkins  v.  Holman:  see  also  ante,  144,  Love 
V.  Braxton:  5  Call.  540,  S.  C.  1  Rob.  Virg.  Rep.  45, 
Cocke's  adm'r  v.  Gilpin:  3  Gratt  148.  Vanmeter's 
ex'rs  V.  Vanmeters:  ante  418,  note  63. 

XI. 

Rose  V.  Nicholas.    Ante,  pp.  268-372. 

1.  The  Chancellor's  decision  upon  the  principal 
point  in  this  case  was  in  conflict  with  the  decree 
made  by  the  High  Court  of  Chancery.  5  Nov.  1788, 
when  it  consisted  of  himself  and  two  other  judges, 
and  with  the  decision  of  the  Court  of  Appeals  affirm- 
ing quoad  hoc  that  decree,  July  1790.  in  King  v.  Han- 
son. 4  Call  259;  and  it  was  in  effect  overruled  by  the 
reversal  [2  Wash.  141.]  of  his  decree  in  Cole  v.  Scott 
ante.  272.  See  also  11  Leigh  559,  Clarke  v.  Curtis:  2 
Rob.  Virg.  Rep.  474,  Wade's  heirs  v.  Greenwood.  In 
order  to  determine  how  far  these  authorities  are  to 
be  followed,  in  respect  to  transactions  arising  since 
80  June  1850,  It  Is  material  to  remark  that  the  ques- 
tion in  them  was  entirely  distinct  from  that 

448  with   which    ♦Chancellor   Wythe   appears   to 
have    thought  it    [in     substance]    identical: 

namely,  whether  an  equitable  lien  exists  for  unpaid 
purchase  money,  binding  the  land,  in  favour  of  a 
vendor  who  has  conveyed  it  and  against  a  vendee 
by  whom  the  conveyance  has  been  accepted.  For 
assuming  that  such  a  Hen  exists,  as  it  certainly  does 
in  most  cases  not  coming  within  the  operation  of  V. 
C.  1849.  chap.  119.  sect  1;  still  it  may  be  said  in 
favour  of  Chancellor  Wythe's  decision,  that  a  differ- 
ence not  merely  nominal  distinguishes  the  case  of  a 
purchaser  voluntarily  perfecting  his  contract  and 
so  submitting  Ucltly  to  the  lien  in  question,  from 
that  of  one  who  resists  a  specific  performance:  and, 
on  the  other  hand,  assuming  that  the  lien  does  not 
exist  still  it  maybe  said  in  favour  of  the  decisions 
which  have  overruled  his.  that  a  vendor,  who  by 
conveyance  executed  has  parted  with  his  estate  and 
has  not  expressly  reserved  a  lien.  Is  in  a  verv  differ- 
ent condition  from  one.  who.  though  seeking  to 
force  his  estate  upon  another,  is  yet  not  willing  to 
part  with  it  himself  but  upon  terms  that  are  equi- 
table and  proper.  And  as  the  two  questions  are  thus 
distinct,  it  would  seem  to  be  clear,  that  where  the 
vendor  has  not  executed  any  conveyance,  the  recent 
enactment  above  referred  to  makes  no  change  at 
all  in  the  law  for  other  cases  not  coming  within 
it  see  5  Munf.  842,  Hundrey  v.  Lyons;  1  Rand.  53, 
Hatcher's  adm'r  v.  Hatcher's  ex'rs:  2  Gratt  88,  Hop 
kin's  adm'r  v.  Cockerell;  3  Gratt  243,  Hanna  v.  Wll- 


V  R,  Wythe— 22 


337 


"WYTHE 


Virginia  Reports,  Annotatbd. 


449 


son.    And  quaere  how  it  affects  cases  like  Beime's 
ez'rs  ▼.  Campbell.  4  Gratt  125. 

2.  In  Mr.  Nelson's  copy,  mentioned  supra,  div.  I  of 
this  article,  there  is  a  MS.  correction  "taken  from 
the  author's  own  private  copy."  substituting-  "plain- 
tiff" for  "defendent,"  in  p.  271. 1. 14,  of  this  edition. 

xn. 

Hinde  ▼.  Pendleton.    Ante.  pp.  864-857. 

For  authorities,  which  at  the  time  of  the  decision 
in  the  principal  case  were  few,  but  have  since  be- 
come numerous,  concernlnfir  the  employment  of  a 
puffer  or  by-bidder  at  an  auction,  see  4  Bro.  P.  C.  2d 
edit  108,  Walker  ▼.  Niffhtinsrale;  IS  Vlner  544,  pi.  18; 
Grounds  &  Rudiments  of  Law  and  Equity  89,  S.  C. 
nomine  Walker  ▼.  Gascolffue :  Treat  Eq.  book  1,  chap. 
4.  sect  4:  Cowp.  895.  Bezwell  v.  Christie;  2  Wentw. 
Plead.  515,  S.  C.  [noticed  particularly  by  the  present 
Lord  Chief  Justice  of  the  Queen's  Bench,  in  his  life 
of  Lord  Mansfield.  2  Campb.  Chief  Just.  818-814,  edit 

Philad.  1851;]  2  Bro.  C.  C.  826,  381,  Twining  v. 
440     Morrlce;— which  were  of  date  prior  to  *this 

decision;  and  the  following,  posterior  in  time 


to  it— 1  Fonbl.  Eq.  5th  edit  827.  note  x,  Att  Gen.  v. 
Christie:  6  Bro.  P.  C.  2d.  edit  520,  S.  C.  6  Dumf.  &  E. 
042,  Howard  ▼.  Castle;  8  Dumf.  &  B.  08,  06,  Blachford 
V.  Preston:  2  Carr.  &  P.  206,  Crowdcr  v.  Austin;  8 
Bingh.  864;  11  J.  B.  Moore  288,  S.  C.  Mood.  &  Malk. 
128,  Wheeler  V.  Collier:  8  Young.  &  Jerv.  881,  B.  v. 
Marsh;  6  Carr.  &  P.  071,  Icely  v.  Grew;  15  Mees. 
&  W.  807,  Thornett  V.  Haines:  8  Ves.  026.  n.  Ck>nolly 
Y.  Parsons:  020.  Bramley  v.  Alt:  5  Ves.  506,  Oldfleld 
V.  Round:  12  Ves.  477,  Smith  v.  Clarke:  Suird.  Vend. 
7th.  edit  24,  note  q,  Fitzgerald  t.  Foster:  5  Madd. 
Rep.  84,  Meadows  ▼.  Tanner;  2  Coll.  C.  C.  279,  Wood- 
ward V.  Miller;  2  PhiU.  872,  Robinson  ▼.  Wall:  1 
Hall  055.  Hazul  v.  Dunham:  1  P.  A.  Bro.  840,  Donald- 
son V.  McRoy;  11  Serg.  &R.  80,  Steele  v.  Ellmaker: 
4Harr.  AMcHcn.  282.  Moncrieff  v.  Goldsborough ;  8 
Hay  w.  828.  Trough  ton's  adm'r  y.  Johnston:  9  Dev. 
120.  Den  v.  Greenlee:  1  Dev.  Eq.  Rep.  86.  Morehead 
V.  Hunt;  411,  Woods  v.  Hall;  8  Const  Ct  Rep.  821. 
887,  Jenkins  v.  Hogg;  18  Louis.  Rep.  287,  Bahan  y. 
Bach;  8  A.  K.  Marsh.  520.  Miller  v.  Campbell;  0  B. 
Monr.  080,  Latham's  ez'rs  v.  Morrow:  8  Story  Oil. 
Veazie  v.  Williams:  8  Mete.  880-888,  Phippen  ▼.  SUck- 
ney ;  2  Kent's  Comm.  587-580. 
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Advsbtisbmbkt,  Pubushsb's,  p.  6. 
ARBITRATION  AND  AWARD. 

1.  R.  boniflit  of  Defts.  lands  to  be  paid  for  In  so 
mncb  tobacco  of  certain  Inspections,  as  referees 
named  sbonld  value  tbem  at.  Some  otber  transac- 
tions intervened.  The  referees  (in  1781)  made  their 
raluatlon,  not  only  in  tobacco,  but  sterlin^r  money, 
and  also  adjusted  the  accounts  between  the  parties. 
-Jadg'ts  were  obtained  afirainst  R.  on  the  penal 
bonds  he  had  executed.  R.  filed  a  bill  for  an  in- 
junction and  for  relief  a^rainst  the  award,  The  Ref- 
erees deposed  that  they  had  valued  the  lands  as 
bigh  as  they  did  in  tobacco,  in  reference  to  the 
whole  award,  and  that  they  would  not  have  thus 
valaed  them  had  they  not  combined  therewith  the 
adjustment  made  of  the  accounts.  The  H.  C.  C.  set 
aside  the  award,  and  appointed  other  valuers  than 
those  selected  by  the  parties.  Wythe  C.  dissented 
from  said  appointment :  and.  when  sole  chancellor, 
reinstated  the  first  valuation  and  made  that  in 
sterling  money  the  basis  of  his  decree.— The  Court 
of  Appeals  also  held  that  it  wus  error  to  have  ap- 
pointed other  valuers,  without  the  consent  of  the 
parties  :  set  aside  their  valuation;  and  also  the  first 
valuation,  in  tobacco,  because  ot  the  manner  in 
▼hich  the  referees  were  induced  to  make  it 

Ross  V.  Pleasants.  &c,  10 

2.  The  first  valuation  is  a  proper  foundation  for  a 
just  and  equitable  decision  :  if  understood  as  in- 
tended by  those  who  made  it:  i.  e.  accordfnff  to  the 
valuation  in  sterling  money,  not  variable  by 
changes  in  the  value  of  tobacco.  The  Court  of 
Appeals  also  held  the  same;  but,  as  the  contract  was 
a  specific  one  for  tobacco,  that  the  sterling  valua- 
tion should  be  converted  into  tobacco,  according  to 
its  price  in  sterling  money,  at  the  date  of  said  val- 
uation, to  ascertain  which  an  issue  should  be  di- 
rected by  the  C.  C.  Instead  of  such  issue,  the  price 
was  fixed,  by  consent,  by  referees,  whose  decision 
both  Courts  affirmed.  Ibid 

3.  Injunction  to  judgment  founded  on  an  award. 
D.  owing  only  £100  was  induced  to  give  his  bond  for 
£i&0-tbe  £S0  beiuiT  re^rarded  as  a  penalty.  Equity 
will  relieve  afirainst  said  penalty,  not  only  upon  the 
general  principle  of  making  compensation,  but  be- 
caufie  in  this  case  the  plaintiff  was  prevented  by  the 
defendant  (who  was  also  sruilty  of  fraud)  from  per- 
forming one  of  the  alternatives  a^rreed  upon. 

Dawson  v.  Winslow,  114 

4.  An  award  will  be  set  aside  for  improper  and 
unfair  conduct  of  the  referees.  Ibid 

5.  The  Chancellor's  remarks  on  the  opinion  of  the 
Court  of  Appeals;  and  as  to  their  power  to  correct 
awards.  [See  Ross  v.  Pleasants,  Shore  &  Co.,  in 
this  volume,  p.  25:  and  1  Wash.  168.]  Ibid 

e.  An  award  condemning  a  party  to  pay  damages 
for  refusiuff  to  ratify  an  illegal  and  fraudulent  con- 
tract is  not  binding;  and  relief  agrainst  a  bond  given 
in  conformity  with  said  award  is  properly  sought 
in  equity.  Excessive  damages  alone  ground  of  re- 
lief, as  proving  the  arbitrators  to  have  acted  in 
some  unjustifiable  manner. 

Beverley  v.  Reynolds,  •  121 

See  Legacies,  No.  8,  and 

Dandridire  v.  Lyon,  128 

456  ^ASSIGNMENT;  ASSIGNEE;  &c. 

1.  R.,  indebted  to  P.,  S.  &  Co..  of  whose  firm 
be  was  a  member,  obtained  an  assignment  to  him 
of  a  bond  executed  by  P.,  S.  &  (X>.  and  which  their 
agent  agreed  to  receive  in  part  payment  of  said  in- 
debtedness: but  before  said  assignment,  the  firm  of 
R.  S.  &  Co.,  of  which  R.  was  also  a  member,  had 
assumed,  for  value,  payment  of  said  bond.  Of  this 
H.  was  bound  to  take  notice  and  was  not  entitled  to 
be  credited  therefor  against  P.,  S.  &  Co. 

Ross  V.  Pleasants,  &c.,  11. 17,  87 

Z.  An  obligor  unfairly  dealt  with  in  the  purchase 

of  a  slave  may  be  discharired  from  his  obligation 

against  the  seller;  but  not  against  an  assignee,  for 

value,  without  notice  of  the  nnfaimess. 


Objections  to  this  opinion,  and  the  chancellor's 
answers  thereto. 

Overstreet  v.  Randolph,  &c.,  47 

See  Injunction,  and 

Hylton  V.  Hunter,  &c.,  196 

See  Equity,  and 

Wilson  V.  Rucker,  206 

BANKRUPTCY. 
1.  If  a  British  subject  be  declared  a  bankrupt  in 
Eng-land.  having  debts  due  him  in  this  Common- 
wealth, his  British  creditors  cannot  recover  satis- 
faction out  of  said  debts  in  our  Courts;  for 

8.  The  Eufiflish  Law  will  ffovern  in  our  Courts  in 
such  a  case  and  by  that  Law  said  debts  would  be 
transferred  to  the  assignees  in  Bankruptcy. 

Devisme  &  Co.  v.  Martin,  &c.,  206 

BONDS. 
CX>ntract  for  the  purchase  of,  how  construed.   See 
Injunction,  and 

Hylton  V.  Hunter,  Ac,  106 

See  Joint  Obliffors;  Equity,  2.  and 
Field  V.  Harrison,  278 

BRITISH  DEBTS. 
1.  A  debt  due  to  a  British  creditor  was  not  dis- 
charged by  payment  in  paper  money  into  the  loan 
office,  under  the  Act  of  1788,  which  enacted  that  such 
payments  should  have  that  effect. 

The  riffht  to  money  due  to  an  enemy  cannot  be 
confiscated. 

Page  V.  Pendleton,  &c.,  211 

BY-BIDDING. 
1.  The  pltff..  known  to  have  a  feeling-  of  attach- 
ment for  certain  slaves  that  were  sold  at  auction, 
was  induced  to  bid  and  buy  them  at  an  exorbitant 
price  by  a  by-bidder.  One  of  the  defts.,  suspecting 
that  some  would  decline  bidding  in  order  to  favor 
the  pltff..  instructed  the  auctioneer  not  to  let  the 
slaves  be  sold  under  a  reasonable  value.  The  auc- 
tioneer then  employed  the  by-bidder,  without  any 
special  instructions  to  do  so.  Judgt  for  the  pur- 
chase money  enjoined,  and  the  sale  set  aside  as  to 
the  excess  of  price  and  an  issue  directed,  or  a  ref- 
erence to  a  commissioner,  by  consent,  to  ascertain 
a  fair  price. 

Hynde  v.  Pendleton,  &c..  864 

BYRD'S  LOTTERY. 

1.  In  Byrd's  lottery,  one  of  the  prizes  was  described 
as  *'McKeand*8  tenement,"  to  which  had  been 
attached  more  than  half  an  acre  of  land;  and  also 
as  No.  827,  by  the  survey  made  by  said  Byrd,  and 
to  which  only  half  an  acre  was  attached.  Said  sur- 
vey had  been  opposed  and  once  defeated  by  the 
tenants;  but.  was  made  and  publicly  hung  up  in 
the  building  where  the  lottery  was  drawn.  S.  drew 
the  prize.  Byrd  afterwards  sold  land  adjoining  said 
tenement  to  McKeand  and  he  to  others.  S.  over 
14  years  after  the  lottery,  brought  his  bill  claiming 
all  that  had  ever  been  attached  to  the  said  tene- 
ment as  included  in  his  prize.    HsiiD  by  the  H.  C.  C. 

8.  That  a  survey  and  plan  of  the  lands  were  a 
necessary  part  of  the  scheme:  and  that  S.  took  by 
and  for  his  prize  only  the  half  acre  lot  No.  827.  But 
the  Court  of  Appeals  held  Ihat  he  was  entitled  to 
all  that  had  been  attached  to  "McKeand 's  tene- 
ment," and  gave  him  a  decree  against  Mc- 
467  Keand*s  estate;  ^dismissing  the  bill  as  to  the 
defendants  who  were  purchasers  from  him 
without  notice.    1  Wash.  886. 

Southall  V.  McKeand,  05 

CA8B8  RBPORTBD,    TABLV    OF. 
CHBONOLOGICAIi  TABLE  OF  ViBOINIA  RSPOBTS. 

CLAY,  HON.  HENRY. 
1.  Letter  of  in  relation  to  Mr.  Wythe,  8S 

DEPOSITIONS. 
1.  By  Chancellor.  Depositions  may  be  read  against 
a  lite  pendente  purchaser,  though  they  were  taken 
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when  he  was  not  a  party  to  the  suit  Court  of  Ap- 
peals rejected  said  depositions:  because  he  was  not 
a  party  to  the  suit:  but  say.  that  had  he  been  a  pen- 
dente lite  purchaser,  they  miffht  perhaps  have  been 
read.    See  1  Wash.  2S1. 

Williams  y.  Jacob.  &c.,  lib 

DEPRECIATION. 

1.  B.  indebted  to  S.  by  bond  in  1776,  sold  S.  mer- 
chandise in  1777-8  and  '80.  The  H.  C.  C.  held  that 
said  iroods  ouifht  to  be  set  off  against  said  bond, 
only  at  their  true  value,  as  ascertained  by  the  stat- 
utory scale  of  depreciation:  not  as  a  measure  of 
legal  obligation:  but  one  as  just  as  any  that  then 
occurred.  The  Court  of  Appeals  held  the  legal  scale 
not  a  just  and  proper  rule  for  1777  and  1778;  and 
allowed  the  goods  to  the  end  of  1778  to  be  set  off 
at  their  nominal  value  against  the  principal  and 
interest  of  the  bond:  and  so  much  of  the  residue  of 
the  goods  as  would  pay  the  interest  on  the  balance 
due  to  S.  also  to  l>e  setoff  at  their  nominal  value: 
but  subjected  the  residue  of  said  goods  to  the  legal 
scale  of  1780:— of  eo  to  i. 

Hill  V.  Gregory,  &c..  78 

2.  A  legacy  from  a  father  to  his  daughter,  (pay- 
able 100  £.  within  twelve  months  from  August,  1777. 
and  the  rest  at  the  discretion  of  his  executors,  when 
it  could  be  conveniently  raised  from  the  profits  of 
his  estate,)  paid  in  1778.  to  her  guardian  in  depre- 
ciated paper  money,  is.  by  the  subsequent  act  of  1781. 
good,  and  will  be  a  discharge  at  the  nominal  amount 
as  to  both  the  executors  and  co-legatees.— And  the 
guardian,  having  lent  out  part  of  the  money,  and 
received  it  in  depreciated  paper,  which  he  at  last 
funded,  is  not  liable  for  the  loss  by  depreciation. 

So  held  by  the  Court  of  Appeals:  see  1  Wash.  226. 
The  Comments  thereon  by  the  Chancellor,  who  had 
held  otherwise. 

Yates  V.  Salle.  163 

8.  A.  had  sold  W.  houses  and  lots  in  Yorktown, 
valued  at  £1000,  one-half  payable  in  twelve  months: 
—during  which  great  depreciation  had  occurred: 
and  the  main  question  was  whether  W.  should  be 
allowed  to  pay  in  paper  money.  See  Yates  v.  Salle, 
ante  p.  168,  and 

Hamilton  v.  Urquhart,  post. 

Ambler  v.  Wyld,  286 

4.  The  statutory  scale  of  depreciation  not  applied 
to  a  bond  in  1777,  under  the  exception  allowed  by 
the  Stat,  of  1781:— and  the  value  of  paper  money 
during  the  dealings  between  the  parties  before  the 
depreciation  began,  not  being  shown  to  have  been 
less  than  of  money  current  at  this  time. 

By  the  statute,  in  case  of  tender  and  refusal,  or  of 
non-payment  caused  by  the  creditor,  or  where 
**other  circumstances"  would  in  the  opinion  of  the 
Court  make  the  statutory  table  unjust,  the  Court 
may  award  such  judgment  as  may  seem  just  and 
equitable.    10  Hen.  StaL  473. 

Hamilton  &  Co.  v.  Urquhart,  295 

DEVISES. 

See  Legacies  :  Wilts  &  Turpin  v.  Turpi n,  187 

Shermer  v.  Shermer's  exec- 
utor. 159 
458  *1.  1761.  A  testator  devised  lands  to  his  wife 
during  her  widowhood:  and  then  to  his  daugh- 
ter A.  and  her  heirs  after  the  time  limited  to  her 
mother:  also  other  land  and  a  negro  to  another 
daughter  and  her  heirs:  and  then  added,  "in  case 
my  two  children  should  die  without  heirs  of  their 
bodies,  then  I  give  my  said  wife  my  plantation,  [be- 
fore devised  to  her  and  to  A,]  during  her  life,  and 
after  her  death  to  my  brother:  my  will  is  that  my 
wife  have  all  my  estate  till  the  first  child  marries  or 
arrives  to  the  age  of  twentv-one  years:  and  my  will 
is  that  there  shall  be  an  equal  division  of  my  estate 
and  settlement"  Held,  that  the  condition  an- 
nexed to  the  first  devices  to  the  wife,  viz:  the  con- 
tinuance of  her  widowhood,  is  not  discharged  by 
the  subsequent  devise  to  her  until  the  elder  child 
should  be  married  or  attain  tbe  age  of  twenty-one 
years.  She  is  entitled  to  all  the  estate:  to  part,  if 
she  continues  a  widow;  and  to  the  remainder,  in 
the  other  event  whether  she  married  again  or  not. 

If  she  marry  again,  (as  she  did.)  her  title  under 
the  will  to  the  land  devised  over  to  A.  ceases:  but 
her  title  to  dower  in  it  remains. 

Bailey  et  ux.  v.  Teackle  et  als,  173 

2.  1751.  J.  B..  who  was  seised  of  lands  in  fee,  de- 
vised them  to  his  eldest  son,  who  was  also  heir  in 
tail  of  other  lands  which  J.  B.  held  in  tail,  and 
which  -le  devised  to  his  sons  T.  and  W.  The  heir 
of  the  eldest  son  recovered  the  entailed  lands  which 
the  father  had  devised;  but  an  injunction  was 
granted:  and  It  was  held,  that  it  was  plainly  con- 


trary to  the  testator's  intention,  that  he  should 
have  all  the  lands:  and  having  elected  to  take  those 
in  tail,  he  was  compelled  to  convey  the  others  to 
those  who  claimed  through  T.  and  W. 

Along  with  the  lands  held  by  the  testator  in  fee. 
he  bequeathed  slaves  to  the  eldest  son.  Held,  that 
he  should  also  account  for  said  slaves  and  their  in- 
crease, and  for  the  rents  and  profits  of  the  lands  to 
be  conveyed  by  him:  and  the  plaintiffs  should  ac- 
count for  the  rents  and  profits  of  the  lands  recov- 
ered by  him. 

Cary  et  als.  v.  Buxton.  183 

See  Wills,  and 
Aylett  V.  Aylett  Ac,  219 

See  Distribution,  No.  2,  and 
Harrison  v.  Allen,  291 

DISTRIBUTION. 

1.  The  section  of  the  statute  of  1785-7:  that  an  in- 
testate^s  real  estate  shall  descend  to  his  children: 
If  none,  to  his  father:  if  none,  to  his  mother, 
brother,  and  sister,  &c..  was  re-enacted  in  1792,  by  an 
act  which  repealed  that  of  1785^.  and  which  was  to 
be  in  force  from  its  passage:  but  subsequently,  in 
the  same  session,  the  operation  of  the  Act  of  179^ 
was  suspended.  By  Act  of  1789,  the  mere  repeal  of 
a  law  did  not  revive  a  law  which  it  had  repealed. 
Held,  that  the  section  of  the  Act  of  1785.  above  cited, 
was  not  repealed,  nor  the  Act  Itself,  during  the  sus- 
pension of  that  of  1792.    So  that 

Sisters  could  participate  with  their  brother  in  an 
inheritance. 

Harrison  v.  Allen.  S91 

2.  Lands  acquired  after  the  date  of  a  testament 
could  be  transferred  by  said  testament  if  such  be 
the  testator's  intention.  Ibid 

3.  If  such  after  acquired  land  did  not  pass  by  a 
testament  it  would  descend,  in  default  of  children 
and  their  descendants,  to  testator's  father,  and  so 
on  down,  according  to  the  statute.  Ibid 

4.  See  Devises  & 

Bailey  v.  Teackle.  173 

5.  On  the 'words. 'provided  that  there  be  no  rep- 
resentations admitted  among  collaterals,  after 
brothers  and  sisters  children.'  which  are  literally 
transcribed  into  our  statutes,  english  courts  have 
decided,  that  the  collateral  kindred,  whose  repre- 
sentatives succeed  to  the  shares,  to  which  their  par- 
ents, if  they  had  been  living,  would  have  succeeded, 
must  have  been  brothers  and  sistersof  the  Intes- 
Ute:    So  that  although  B.  the  surviving  brother. 

and  D,  the  child  of  C.  a  deceased  brother,  would 
469     succeed  *to  the  goods,  of  A.  dying  intestate, 
and  childless,  &c. 

Yet  B,  the  surviving  uncle,  should  succeed  to  all. 
excluding  D,  the  child  of  C,  a  deceased  uncle,  from 
succession  to  a  part  of  the  goods  of  A,  in  the  same 
circumstances.  So.  if  B.  and  C,  had  been  nephews 
of  A:  or  if  B.  had  been  the  uncle,  and  C,  the  nephew, 
who,  by  the  case  in  1  Atkyns  rep.  454,  are  in  equal 
degree  of  kindred  to  A. 

The  argument  of  North  C.  J..  (In  T.  Ray.  Rep.  496.) 
in  support  of  these  decisions,  examined  by  theClian- 
cellor:  who  holds  that 

The  children  of  those  next  of  kindred  to  the  intes- 
tate in  equal  degree,  however  remote,  are  not  ex- 
cluded from  succession,  to  the  portion  to  which 
their  stock,  if  living,  would  have  succeeded.  His 
reasons  for  such  an  explication  of  the  Statute. 

Case  upon  the  Statute  of  Distribution.  802 

DOWER. 

1.  By  marriage  settlement,  the  wife,  at  the  death 
of  her  husband,  was  to  have  one-third  of  all  the 
negroes  whereof  the  husband  died  possessed,  in  lieu 
of  dower:  and  if  she  survived  and  had  no  child  by 
him,  she  was  to  have  all  the  negroes  which  came  bv 
her.  in  her  absolute  right  She  did  survive  and  had 
no  child  by  him.  Held,  that  she  was  entitled  to  the 
dower  slaves  in  addition  to  her  own  before  the 
marriage. 

She  is  not  precluded  by  a  different  division  and 
assignment  in  the  county  court  to  which  she  was 
no  party. 

Hearne  et  ux.  v.  Roane.  &c.,  90 

EQUITY. 

1.  See  Arbitration,  No.  1,  and 

Ross  v.  Pleasants,  lo 

2.  See  Arbitration,  No.  2,  and 

Dawson  v.  Winslow,  ii4 

3.  In  controversies  respecting  confiicting  titles, 
by  grant,  to  lands,  where  fraud  is  suggested  and 
proved.  Courts  of  Equity  have  competent  jurisdic- 
tion, are  most  usually  and  properly  resorted  to.  and 
can  afford  ample  and  adequate  relief.    Held,  by  the 
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Coart  of  Appeals  and  also  by  the  cbancellor.  on  re- 
coQsi deration.  Bill  dismissed,  oecause  fraud  was 
not  proved.    See  tbis  appeal  in  1  Wasb.  116. 

Jones  y.  Wblte.  Ill 

4.  H.  purchased  of  B.  a  London  estate;  tbereby 
binderinir  L.  from  enjoyinfir  a  riifhtand  exercising 
a  lawful  power  derived  to  him  from  an  a^rreement 
and  letter  of  Attorney  from  B.  to  L.  If  H.  bad  no- 
tice thereof,  before  bis  purchase  was  complete  and 
before  payment  of  the  purchase  money,  be  was 
liable  to  L.  for  damages  in  an  action  at  law,— L.  not 
beiofif  able,  by  decree  of  any  Court  here,  to  subject 
the  estate  which  lieth  in  Great  Britain:  noroucrht 
L.  to  be  compelled  to  resort  for  redress  to  any  court 
of  Great  Britain,  where,  if  H.  be  so  liable,  the  rem- 
edy is  no  more  proper  than  here;  and  he  mifirhtbe 
disappointed  of  his  remedy  against  the  land  by  a 
sale  thereof  to  a  purchaser  without  notice  of  his 
claim.  Equity  will  also  grant  him  relief  in  a  suit 
for  discovery  whether  H.  had  such  notice:  and 
though  H.'s  answer  deny  such  notice,  the  bill  Is  still 
sustainable  in  order  that  plaintiff  may  endeavor  to 
prove  the  purchase  such  an  one  as  ought  not  to 
avail  him  who  pleaded  it 

Liove  V.  Braxton.  Ac,  144 

5.  The  Court  of  Appeals,  reversing  the  decree  of 
the  Chancellor,  who  had  decreed  otherwise,  Hbld 
(:*  Wasb.  136.)  that  if  a  bond  be  made  Joint  without 
f  rand  or  mistake,  equity  will  not  charge  the  execu- 
tors of  the  surety  who  have  become  discharged  at 
law  by  his  death  in  the  lifetime  of  the  principal. 
Aliter.  if  the  money  for  which  the  bond  was  given 
bad  been  lent  to  both  obligors. 

Remarks  of  the  Chancellor  in  support  of  his  opin- 
ion: which  is  supported  now  by  the  Code,  p.  682. 
sec.  13. 

Field  V.  Harrison.  273 

6.  R.  lost  a  military  certificate,  and  obtained 
460  from  the  Auditor  a  duplicate,  ♦which,  how- 
ever, he  returned  as  soon  as  he  knew  the  orig- 
inal was  found.  In  the  mean  time,  the  original 
had  been  purchased  by  the  plaintifT  for  value  and 
without  notice.  Held:  that  R.  was  entitled  to  the 
certificate,  with  interest  thereon  received;  or  to 
the  principal  and  interest. 

Wilson  V.  Rucker,  296 

3.  A  court  of  equity  may  decree  a  plaintiff  to  pay 

money  to  a  defendant,  who  had  not  demanded  it  by 

a  cross  bill.  Ibid 

8.  If  the  Sheriff  neglect  to  return  an  execution, 
at  the  request  of  the  plaintiff,  he  is  not  liable  to  a 
tine  :  and  a  judgment  for  such  fine  may  be  enjoined; 
and  though  the  answer  deny  such  request,  yet  the 
testimony  of  the  one  witness  proving  it  Is  suffi- 
ciently corroborated  by  the  plalotiff's  having 
rented  for  three  years  without  complaint  that  the 
execution  had  not  been  returned,  and  there  being 
no  inducement  to  have  it  returned,  as  there  was  no 
property  on  which  a  new  execution  could  be  levied. 

Ooodall,  &c.  V.  Bullock.  328 

9.  Tbough  the  answer  deny  the  allegations  of  a 
bill,  if  a  discovery  be  not  required  the  defendant  is 
Dot  bound  to  answer  on  oath,  and  against  his 
answer  whether  on  oath  or  not,  the  testimony  of 
one  credible  witness  will  prevail  over  it.  Ibid 

10.  Kquity  may  relieve  against  such  a  fine,  on  the 
principle  upon  which  it  relieves  against  forfeitures 
and  penalties.  Ibid 

li  The  Court  of  Appeals,  3  Call.  44,  October,  1801,— 
affirmed  the  decree  of  the  Chancellor;  and  said 
that  tbe  fine  imposed  on  an  officer  who  had  com- 
mitted no  fault,  for  the  benefit  of  one  who  had  sus- 
tained no  injury  was  superlatively  exce.sslve, 
nn constitutional,  oppressive,  and  against  con- 
science. And  that  equity  ought  to  give  relief  even 
if  appellant  B.  had  pleaded  to  the  jurisdiction 
or  demurred,  as  was  done  in  Pryor  v.  Adams,  1 
Call.  390.  Ibid 

13.    Bill  for  relief  against  a  verdict   dismissed  : 

the  motion  for  a  new  trial.— the  only  ground  for  the 

interposition  of  the  Court,— having  been  rejected. 

Cobbs  V.  Mosby,  137 

EXCESSIVE   DAMAGES. 

I.  Sufficient  ground  of  relief  in  equity  against  an 
award,  as  shewing  unjustifiable  conduct  by  refer- 


Beverley  v.  Rennolds, 

FEE  SIMPLE  ESTATE. 

1.  Wliat  devise  constitutes  it. 
Sbermer  v.  Richardson.  &c., 

2.  See  Legacies  &  Wills,  no  0. 


121 


ISO 


FINES. 


See  Equity.  8,  &c.  & 
Goodall  V.  Bullock, 
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FRAUD. 


1.  An  obligor  unfairly  dealt  with  in  the  purchase 
of  a  slave  may  be  discharged  from  his  obligation 
against  the  seller:  but  not  against  an  assignee, 
for  value,  without  notice  of  the  unfairness. 

Objections  to  this  opinion,  and  the  chancellor's 
answers  thereto. 

Overstreet  v.  Randolph.  &c..  47 

2.  In  controversies  respecting  titles,  by  grant,  to 
lands,  where  fraud  is  suggested  and  proved.  Courts 
of  Equity  have  competent  jurisdiction,  are  most 
usually  and  properly  resorted  to,  and  can  afford 
ample  and  adequate  relief.  Held  by  the  Court  of 
Appeals  and  also  by  the  chancellor  on  reconsider- 
ation. Bill  dismissed,  because  fraud  was  not  proved. 
See  this  appeal  in  1  Wash.  116. 

Jones  V.  White.  Ill 

See  Arbitration  and  Award,  no.  0,  & 

Beverly  v.  Rennolds,  121 

See  By-bidding,  & 

Hynde  v.  Pendleton.  &c.,  864 

FRAUDULENT  GIFTS. 
The  Statute  of  1768  for  preventing  fraud- 
461  ulent  gifts  of  slaves.— '(that  a  gift  not  declared 
by  testament  in  writing,  or  deed  proved  and 
recorded,  should  not  pass  the  right  to  slaves,)— 
upon  which  Statute,  if  a  gift  had  been,  the  plaintiffs 
relied,  did  not  comprehend  and  avoid  a  delivery  of 
slaves  in  consideration  of  marriage.  .This  case 
arose  as  follows : 

A  father,  upon  the  marriage  of  his  daughter,  de- 
livered to  her  husband  certain  slaves.  Afterwards, 
by  his  will,  he  lent  to  her  and  her  husband  all  the 
negroes  then  in  their  possession,  (with  their  in- 
crease,) for  their  lives,  and  after,  to  be  equally  di- 
vided among  her  children,  if  she  have  lawful  issue. 
The  defendant  S.  was  her  daughter.  She  then 
married  tbe  plaintiff  F.  S.  being  still  an  infant,  her 
guardian  demanded  the  slaves  as  her  property,  on 
the  ground  that  the  testator  had  permitted  them 
to  remain  in  the  service  of  S.'s  father,  although 
said  testator  had  never  given  them  to  her  father 
but  by  his  will  aforesaid.  At  the  time  of  the  testa- 
tor's death,  that  had  been  in  the  possession  of  S.*s 
father  about  three  years,  the  plaintiffs  had  had 
possession  of  them  about  two  years.  It  was  agreed 
that  the  right  to  them  should  be  submitted  to  a 
Court  of  Chancery.  See  these  facts  in  S.  C.  4  Call. 
361. 

Fowler  et  ux.  v.  Saunders,  322 

GUARDIAN  AND  WARD. 

1.  A  legacy  from  a  father  to  his  daughter,  (pay- 
able 100  £.  within  twelve  months  after  August,  1777, 
and  the  rest  at  the  discretion  of  his  executors, 
when  it  could  be  conveniently  raised  from  the 
profits  of  his  estate,)  paid  in  1778,  to  her  guardian 
in  depreciated  paper  money,  is.  by  the  subsequent 
act  of  1781.  good,  and  will  be  a  discharge  at  the  nom- 
inal amount,  as  to  both  the  executors  and  co-lega- 
tees.—And  the  guardian,  having  lent  out  part  of 
the  money,  and  received  it,  in  depreciated  paper, 
which  he  at  last  funded,  is  not  liable  for  the  loss  by 
depreciation. 

So  held  by  the  Court  of  Appeals  :  see  1  Wash.  226. 
The  Comments  thereon  by  tbe  Chancellor,  who  had 
held  otherwise. 

INJUNCTION. 

1.  See  Penalties  & 

Dawson  V.  Winslow,  114 

2.  See  Payments.  & 

Hill  V.  Gregory,  73 

3.  Granted  and  perpetuated  against  judgt.  ob- 
tained in  detinue  for  slaves  formerly  lost  by 
plff.  in  an  arbitration. 

Dandridge  v.  Lyon,  123 

4.  See  New  Trial.  & 

Cochran  v.  Street,  188 

6.  Plaintiff  purchased  of  Defendants  several 
bonds  due  their  testator.  They  agreed  that  In  case 
any  part  ot  said  bonds  had  been  paid  to  certain 
attomles,  said  sums  should  be  refunded  to  the  said 
purchaser.  In  a  bond,  given  by  the  defendants  for 
the  due  execution  of  the  contract,  the  sum  then 
due  on  said  bonds  is  recited,  and  that  "all  which 
bonds,  together  with  the  interest  accruing  thereon, 
still  remained  due  and  unpaid."  The  attorneys 
referred  to  had  received  £920.  14s  lid.  ;  but  refused 
to  pay  the  interest  on  it  which  was  demanded.  The 
amount  due  by  the  assigned  bonds  having  been  re- 
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ported  less  than  above  recited,  one  of  the  defend- 
ants agreed  to  make  a  deduction  therefor,  and  a 
referee  stated  said  deduction  erroneously.  The 
plaintiff  agreed  to  rectify  mistakes.  Judsrments  at 
law  were  obtained  v.  the  plaintiff  on  his  bonds 
ffiven  for  the  purchase  money  of  the  bonds  sold 
him ;  at  law  he  made  no  claim  for  the  deduction 
aforesaid,  but  afterwards  obtained  an  injunction. 
The  defendants  in  a  suppletory  answer  retracted 
their  agreement  to  make  the  deduction  aforesaid. 
Hbld,  by  the  H.  C.  C.  That  the  purchaser  was  not 
entitled  to  any  deduction  :  and  that  the  sum  due 
on  the  bonds  was  In  fact  grreater  than  that  stated 
in  the  acrreement :  and  the  defendants  were  cred- 
ited by  the  excess.    The  Court  of  Appeals,  however, 

allowed  the  deduction. 
463  ♦That  the  purchaser  is  not  entitled  to  inter- 
est on  the  sum  received  by  the  said  attorneys; 
the  interest  stated  to  be  due  beinsronly  that  on  the 
bonds  before  any  of  them  were  paid.  The  agree- 
ment was  to  assifirn  said  bonis,  "with  the  interest 
which  had  accrued  thereon :"  and  the  purchase 
money  was  to  be  paid  so  many  months  "after  the 
date  of  theassifirnment" 

The  purchaser  claimed  the  postponement  of  the 
time  for  charslnflr  interest  on  his  bonds,  because  of 
a  delay  in  executing  the  assignment:  but  held  that 
interest  commenced  with  his  bonds  became  due 
according  to  their  terms. 

The  first  effort  at  authenticating  the  asslfirnment, 
&c,  was  ineffectual.  Held  that  the  expenses  of  the 
second  powers  and  assignment,  should  be  borne  by 
the  plaintiff,— the  purchaser.  The  Court  of  Appeals 
divided  them  equally. 

The  defendants  beinff  successful  except  as  to  one 
small  claim,  were  allowed  their  costs  In  Equity. 
But  denied  them  by  the  Court  of  Appeals. 

Hylton  V.  Hunter,  &c.,  196 

6.  See  Equity  & 

Goodall.  &c.  V.  Bulloek,  888 

7.  See  By-blddiniT  & 

Hinde  v.  Pendleton,  Ac,  864 


JURORS. 
Mistake  In  findinir  their  verdict 
Cochran  v.  Street, 
Woods  V.  Macrae, 


188 
258 


JOINTTENANCY  :  SURVIVORSHIP. 
1.  Before  our  revolution  two  brothers,  British 
subjects,  purchased  jointly  lands  in  Virginia  and 
in  N.  Carolina.  One.  who  had  acted  as  the  asrent 
in  said  purchases,  and  was  also  appointed  executor 
of  the  decedent,  became  entitled  to  the  legal  right 
by  survivorship;  but  he  repeatedly  declared  it 
unconscientious  to  avail  himself  of  said  survivor- 
ship and  made  efforts  during  his  life  to  confer 
his  brother's  interest  upon  said  brother's  heirs. 
So  that  it  was  plainly  known  to  be  his  intention 
not  to  take  the  benefit  of  his  survivorship.  After 
his  death,  the  children  of  the  other  brother  claimed 
their  father's  interest    Heus  : 

That  the  survivor  was  a  trustee  for  the  plaintiffs, 
who  were  entitled  to  their  father's  rights  and  inter- 
ests in  and  to  said  lands  even  against  survivor's 
devisees. 

That  the  defendents,  whose  title  was  not  acquired 
by  purchase  for  valuable  consideration  can  not 
bar  the  demand  of  the  plaintiffs  by  length  of  time  ; 
and  that  the  plaintiffs,  whose  right  accrued  before 
the  separation  of  the  United  States  from  Great 
Britain,  are  not  disabled  to  prosecute  this  suit 

That  the  court  hath  Jurisdiction,  the  defendants 
being  amendable  to  its  process,  though  the  land 
lies  in  another  State. 

The  plaintiffs  are  entitled  to  renU  and  profits  : 
accounts  ordered  accordingly. 

Farley  &c.  v.  Shlppen  &c..  254 

See  Appendix,  pp.  361  et  seq. 

JOINT  OBLIGORS. 
See  Bonds;  Equity,  2  ;  & 
Field  V.  Harrison,  273 

LAPSE. 
See  Legacies  2. 

Pendletons  v.  Hoomes,  94 

See'Appendlx,  pp.  301  etseq. 

LEGACIES. 

1.  A  settlement  on  a  wife  of  "a  carriage  and 
horses  belonging  to  it"  embraces  only  the  two  that 
have  ordinarily  drawn  it  and  not  the  four  that 
were  sometimes  driven  to  it 

Heame  et  ux.  v.  Roane  et  als.,  90 

2.  1786.    A  testator  gives  "all  the  residuum  of  his 


estate  to  be  equally  divided  between  the  children 
of  his  uncle  and  his  cousin,  and  their  heirs  forever, 
share  and  share  alike."  Between  the  date  of 
408  the  *will  and  the  testator's  death,  one  of  the 
children  of  the  uncle  dies.  Held  her  share 
does  not  lapse,  or  that  the  heir  at  law  takes  it  as  if 
by  intestacy:  but  the  surviving  legatees,  or  their 
assignees  share  it  as  if  the  deceased  child  had 
never  existed. 

Pendleton  v.  Hoomes,  M 

Appendix,  361  et  sea. 

3.  The  testament  of  M.  F.,  besides  a  bequest  of  a 
negro  girl  to  E.  W.  after  the  death  of  her  mother, 
said.  "I  give  and  bequeathe  unto  my  mother  all  the 
remainder  of  my  estate  during  her  natural  life : 
then  after  her  death,  this  estate  to  return  to  W.  P." 
After  the  death  of  the  mother,  M.  F.'s  heir  at  law 
brought  detinue  for  certain  slaves  then  held 
through  W.  P..  as  said  legatee.  By  arbitration, 
the  ("aid  heir  lost  said  slaves.  But  his  son  and  heir 
brought  detinue  again  for  them  and  obtained  ver- 
dict and  Judgment  On  the  trial,  the  award  and 
Judgment  upon  it  having  been  destroyed  by  fire. 
couJd  not  be  produced,  nor  legally  authenticated, 
(although  they  were  afterwards  authenticated.) 
Hbld,  that  the  verdict  and  judgment  were  con- 
traiy  to  right  and  a  Court  of  Equity  should  give 
relief  ;  and  an  injunction  was  perpetuated-  M.  F.'s 
father,  after  bequeathing  to  her  said  mother  all 
his  estate  during  her  life,  bequeathed  the  three 
first  children  a  certain  slave  H.  might  have,  lo 
his  three  children  of  whom  M.  F.  was  one,  and  she 
succeeded  to  the  rlghu  of  the  others.  Hkld:  that 
the  slaves  of  M.  F.  were  embraced  by  her  bequest 
to  W.  P.,  whether  they  were  the  said  children  of 
H.  or  not ;  and  whether  her  mother  was  already 
entitied  to  them  for  life,  by  the  will  of  the  father, 
or  not 

Dandrldge,  &c.,  v.  Lyon,  128 

4.  A  testator  can  appoint  an  owner  before  the  ex- 
istence of  the  thing  to  be  owened;  as  well  as  an 
owner  not  in  existence  at  the  time  of  appointment 

Ibid 

5.  P.  T.'s  will,  dated  1789,  gave  and  bequeathed 
ten  negroes,  naming  them,  and  lands.  He  then 
owned  neither,  but  only  possessed  part  of  the  land. 
He  afterwards  acquired  them  by  the  will  of  his 
father.  Held  by  the  H.  C.  C.  and  decree  afllrmed 
by  Court  of  Appeals  : 

That  the  devise  of  the  lands  was  valid,  by  the 
Stat  of  1785-7,  allowing  devises  of  all  estates,  right 
title  and  interest  in  possession,  reversion,  or  re- 
mainder, present  and  future.  In  and  to  lands:  tene- 
ments and  hereditaments; 

That  though  the  negroes  are  not  embraced  in 
said  statute.— not  even  in  the  term  "herediumenta." 
which  might  include  them,— yet  the  devise  of  them 
is  also  valid,  on  general  legal  principles. 

The  decision  of  the  Court  of  Appeals,  1  Wash.  75. 
seems  confined  to  the  lands. 

Turpin  v.  Turpin,  Ac,  IS?" 

6.  The  words  (in  1775)  **I  give  to  my  wife  the  use 
and  profits  of  my  whole  estate,  during  her  natural 
life,  and  after  that  is  ended,  my  will  is  that  the 
whole  of  my  estate  exclusive  of  that  already  given 
my  wife,  be  equally  divided  betwixt  whoever  my 
wife  may  think  proper  to  make  her  heir  or  heirs, 
and  my  brother  R,  S.."  create  a  fee  simple  in  the 
wife  to  one  half  the  estate:  just  as  if  he  had  said. 
"I  give  one  half  of  my  estate  to  her  and  to  her  helm, 
and  I  give  the  other  half  to  her  during  life  and 
after  her  death  to  my  brother. "  Afllrmed  by  Court 
of  Appeals.    1  Wash.  966. 

Shermer  v.  Richardson,  &c.,  159 

7.  A  legacy  from  a  father  to  his  daughter,  (pay* 
able  100  £.  within  twelve  months  after  August  1777, 
and  the  rest  at  the  discretion  of  his  executors, 
when  it  could  be  conveniently  raised  from  the 
profits  of  his  estate.)  paid  in  1778.  to  her  guardian 
in  depreciated  paper  money,  is,  by  the  subsequent 
act  of  1781.  good,  and  will  be  a  discharge  at  the  nom- 
inal amount  as  to  both  the  executors  and  co-legatees. 
And  the  guardian  having  lent  out  part  of  the 
money,  and  received  it  in  depreciated  paper,  which 
he  at  last  funded.  Is  not  liable  for  the  loss  by  depre- 
ciation. 

464        So  held  by  the  Court  of  Appeals:   •see  1 
Wash.  226.    The    Comments    thereon  by  the 
Chancellor,  who  had  held  otherwise. 

Yates  V.  Salle  l^ 

8.  The  words  in  a  will,  "I  give  to  my  wife  S..  all 
my  personal  estate  and  negroes,  (naming  them.) 
and  the  use  of  the  plantation  whereon  I  now  live, 
during  her  natural  life."  confer  only  a  life  esute 
in  the  personalty  and  the  negroes,  as  well  as  In  the 
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planutlon;  the  phrase  "darinff  her  natural  life'* 
qaalifyinir  the  whole. 

Nance  et  ux  v.  Woodward  et  ux,  180 

9.  See  Will  & 

Wilklnn  ▼.  Taylor,  &c.  888 

LETTER. 

Of  Hon.  Henry  Clay,  82 

LIMITATIONS.  STATUTE  OF. 

1.  SUtnte  of  limlUtions  pleaded  to  a  bill  by  heir 
in  tail  to  recover  a  slave,  her  increase  and  their 
profits.  Defendant  at  time  of  purchase  had  no  no- 
tice of  plaintiff's  title.  Plaintiff  replied  that  defend- 
ants vendor  had  removed  said  slaves  lo  a  distance 
for  the  porpose  of  concealing  them;  that  he  could 
not  by  diliffent  search  find  out  where,  or  in  whose 
possession  said  slaves  were,  till  three  months  be- 
fore he  commenced  suiL  Hbld,  by  two  chancellors, 
that  "upon  the  whole  circnmstances,"  the  statute 
should  not  bar. 

Remarks  thereon  by  Wythe,  Ch.  who  dissented. 
Farrar  v.  Jackson,  1 

The  circumstances  as  stated  by  the  Chan.  were, 
the  warranty  contained  in  the  bill  of  sale  from 
John  Pruett  to  the  defendent ;  the  removal  of  the 
slaves  by  John  Pruett  to  a  great  distance,  for  the 
purpose  of  concealment:  the  defendent's  failure 
to  disclose  his  possession  of  the  slaves  to  the  plain- 
tiff, after  his  title  to  them,  and  searches  to  discover 
the  possessor  of  them,  were  known  to  the  defend- 
ent :  the  defendent's  treaty,  with  a  dealer  in  slaves. 
to  transport  them  to  remote  places,  and  thereby  to 
liinder  the  plaintiff  from  reclaiming  them. 

[Id.  p.       2 

%.  P.  A  L.  were  joint  endorsers  of  W.,  who  made 
to  P.  an  assignment  to  indemnify  him  for  said  en- 
dorsement among  other  liabilities.  In  1756.  P.  took 
in  the  protested  bill  of  W.  endorsed  by  him  and  L. 
and  executed  P.'s  own  bond  for  the  balance  dne 
thereon.  1768,  he  sued  L.  for  half  of  said  balance, 
with  interest  L.  plead  the  stat  of  limitations. 
P.  replied  that  he  was  employed  many  years  in  set- 
tlinir  W.*s  affairs,  and  the  suit  was  vrlthin  the  time 
since  the  amount  to  be  contributed  had  been  ascer- 
tained. Plea  overruled  by  county  court  and  appeal 
to  H.  C.  C.  The  two  chancellors  being  divided,  case, 
adjourned  to  court  of  appeals,  who  held  :  That  un- 
der the  particular  circumstances  the  statute  should 
not  bar. 

Remarks  thereon  of  Wythe,  C.  who  thousrht  the 
cause  of  action  arose  in  1756,  when  P.  took  up  the 
bill  of  Exchange  and  gave  his  bond  for  the  money 
due  upon  said  bill.  But  it  was  held  that  the  act  of 
limitations  ought  not  to  commence  till  the  trust 
was  concluded.  The  bill  stated  this  to  have  been  in 
1762,  but  from  the  Commissioner's  Report  it  appears 
that  the  last  receipts  for  W's  estate  was  in  1764.  and 
the  last  disbursements  in  1766.  So  that  the  suit  was 
not  barred.    8  Call.  545. 

Pendleton  V.  Lomax.  4^ 

5.  W.  being  indebted  to  R.  made  R.  one  of  his  ex- 
ecntors  and  g'uardians  of  his  children,  in  1756.  R., 
however,  attended  very  little  to  the  duties  of  exec- 
utor :  and  the  devisees  having  got  possession  of  the 
estate  R.  endeavored  to  have  a  settlement  of  the 
administration,  that  he  might  receive  the  balance 
dne  him.  R.  died  in  1766.  After  that  and  as  late  as 
1784.  the  parties  interested  expressed  a  willingness 
to  have  the  accounts  settled :  and  an  order  of  court 
was  made  for  the  purpose  ;  but  the  defendents,  re- 
fusing to  proceed  therewith.  R.'s  administra- 

466     tors  filed  their  bill  for  a  *settlement.  &c.    The 
defendants  plead  the  stat.    of    limitations  ; 
which  was  held  to  be  a  bar. 

Pendleton  v.  Whiting,  Ac.,  88 

4.  There  was  nothing  in  the  promises  or  acts  of 
the  defendjlnts  as  to  a  settlement  of  accounts,  to 
prevent  the  bar  of  the  statute.  Some  of  them  had 
In  writing  referred  to  a  settlement  of  R.*s  estate; 
and  one  had  written  to  one  of  the  plaintiffs  desiring 
and  proposing  a  settlement.  Ibid 

6.  Even  if  R.*s  remedy  had  been  suspended  by 
his  being  executor  as  well  as  creditor,  (which  the 
court  doth  not  admit.)  the  suspension  ceased  with 
his  death  ;  and  if  as  executor  he  did  not  assent  to 
the  devisees  taking  possession,  as  is  alleged,  he 
could  have  maintained  a  suit  for  the  estate  ;  and 
also  as  guardian :  besides  his  right  to  sue  for  his 
own  debt  in  equity,  or  to  retain  for  it  as  executor. 

Ibid 
6.  The  doctrine  that,  as  a  trustee  is  not  discharged 
by  length  of  time  from  the  obligation  of  account- 
inff  for  his  transactions  and  administration  in  and 
about  the  subject  committed  to  him.  so  a  like  privi- 
lege ought  to  attend  a  remedy  of  the  trustee  requir- 


ing    an  account    from  the    cestuis  que    trust,  is 
fallacious.  Ibid 

MARRIAGE  SETTLEMENT. 
See  Dower.  & 
Hearne  et  ux.  v.  Roane,  &c.,  90 

MEMOIR  OF  MR.  WYTHE.  11 

MILITARY  CERTIFICATE, 
See  Equity  & 
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MORTGAGOR. 
A  mortgagor,  or  his  devisee,  who  will  not  redeem 
the  estate  pledged,  but  retaining  the  possession 
takcth  the  profits  thereof  after  the  time  limited  for 
the  performance  of  the  condition,  ought  to  account 
for  such  aftertaken  profits. 

Cadwallader.  Ac.  v.  Mason,  188 

Appendix.  No.  2. 

NEW  TRIAL. 

1.  Will  not  be  granted  because  the  Court  below 
certified  in  adjourning  the  case,  that  the  weight  of 
evidence  was  in  favor  of  the  Deft  and  the  verdict 
was  not  satisfactory. 

Ross  V.  Pines,  69 

2.  The  Jury,  who  tried  the  issue  of  boundary  di- 
rected in  the  case,  found  for  the  defendants.  But 
the  Court  certified  that  the  weight  of  evidence  was 
in  favor  of  the  plaintiff  S.  The  H.  C.  of  Chancery 
concurring  with  the  jury  sustained  the  verdict: 
but  the  Court  of  Appeals  took  up  the  case  upon  its 
original  merits,  and  reversed  it 

Southall  V.  M'Keand,  4tc,  96 

8.  In  an  action  for  slander,  the  judgment  was  en- 
joined, and  new  trial  was  awarded  by  the  County 
Court  on  the  ground  that  four  of  the  jurors  would 
not  have  found  any  damages  but  for  the  impression 
produced  on  them  by  the  other  jurors  that  they 
were  bound  to  yield  to  the  majority.  The  Jurors 
were  allowed  to  testify  as  to  the  facts.  The  H.  C. 
C.  refused  new  trial,  and  dismissed  the  bilL  Re- 
versal by  the  Court  of  Appeals  ;  on  the  ground  that 
the  verdict  was  found  under  a  mistake.  See  this 
case  reported  in  8  Wash.  R.  79. 

Cochran  v.  Street  188 

4.  New  trial  in  action  of  assault  and  battery  re- 
fused :— The  judffe  below  having  refused  It  and 
there  being  no  matters  before  this  Court  which 
ought  to  have  changed  his  sentiments. 

Hoomesv.  Kuhn,  186 

6.  Bill  for  relief  affainst  a  verdict  dismissed  :  the 
motion  for  a  new  trial,— the  only  ground  for  the 
interposition  of  the  Court— having  been  rejected. 

Cobbsv.  Mosby,  187 

466        *6.  Motion  for  a  new  trial  on  the  ground  that 

a  paper  offered  in  evidence  and  rejected  by 
the  Court  had  been  taken  out  by  the  jury  and  Influ- 
enced their  verdict  The  paper  was  a  certificate  of 
three  of  the  witnesses  in  the  case  and  did  not  vary 
from  their  viva  voce  testimony.  A  new  trial  should 
not  be  granted. 

Ambler  v.  Wyld.  286 

7.  A  county  court  has  no  power  to  interfere  by 
bill  in  equity,  with  a  verdict  in  another  court ;  but 
the  H.  C.  C.  having  possession  of  the  case  by  appeal 
from  a  bill  improperly  brought  in  the  County 
Court  will  proceed  with  it  as  if  originally  com- 
menced there :  and 

New  facts  being  disclosed,  which  might  have  pro- 
cured from  the  jury  a  different  verdict ;  or  from 
the  court  that  tried  the  case  a  new  trial,  the  H.  C. 
C.  will  grant  a  new  trial.  Issue  directed  to  be  tried 
again  in  County  Court  of  Henrico.  Ibid 

8.  New  trial  granted  for  a  mistake  in  the  verdict : 
Jurors  examined  to  prove  the  mistake. 

Woods  V.  Macrae,  258 

PAYMENTS,  APPLICATION  OF. 

1.  If  a  debtor  who  owes  money  on  several  ac- 
counts do  not  at  the  times  of  making  payments,  or 
before,  direct  in  which  of  those  accounts  they  shall 
be  credited,  the  creditor  may  enter  the  credit  in 
either  account  he  pleases. 

Hill  V.  Gregory,  78 

2.  B.,  indebted  to  S.  on  a  protested  bill  ol  Ex- 
change and  also  on  a  bond,  assigned  to  him  some 
securities,  which  were  accepted  as  if  they  had  been 
payments  in  money  of  the  principal  and  interest 
due  by  said  securities.  B.  claimed  credit  therefor 
against  tbe  bill  of  Exchange.  S.  claimed  the  right 
to  apply  them  first  to  be  bond,  which  the  H.  C.  C. 
allowed  him  to  do,  B.  not  having  directed  other- 
wise.    The   Court   of   Appeals,    "without   contra- 
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ventufiT  the  rule  ffivlnfir  creditors  the  rl«ht  of 
application  of  payments  to  either  of  different  debts 
due  at  the  time."  held,  that  the  said  securities  should 
"from  the  combined  circumstances  of  the  case  be 
applied  to  the  protested  bill :  since  it  is  evident  the 
payer  so  intended  it ;  and  that  if  the  receiver  did 
not  assent  thereto,  yet  he  did  not  make  such  recent 
and  proper  application  of  them  otherwise  as  ousrht 
to  control  the  choice  of  the  payer."  Ibid 

3.  Judgment  aerainst  the  person  making-  the  pay- 
ments will  be  injolned,  until  the  right  appropria- 
tion of  the  payments  can  be  settled.  Ibid 

PAWN. 

1.  A  creditor  with  whom  a  pawn  yielding  profit  Is 
deposited,  ought  to  account  for  sach  profit,  though 
he  has  not  undertaken  to  do  so  :  e.  g.  If  A.  lend  B. 
tobacco  and,  to  secure  the  payment  thereof,  B.  de- 
posit with  A.  a  slave,  A.  shall  account  for  the  profits 
of  said  slave,  after  deducting  therefrom  the  inter- 
est on  the  tobacco. 

Woodson  V.  Woodson,  129 

2.  B.  by  the  agreement  was  restrained  from  pay- 
ing the  tobacco  In  the  beginning  or  middle  of  a 
crop,  so  that  said  slave  might  not  be  recalled  from 
A.  at  either  of  those  times.  B..  by  contract  with  J., 
would  have  paid  it  in  March,  but  A.  refusing  to  de- 
liver said  slave  then,  prevented  the  payment,  and 
so  defeated  the  contract  with  J.;  qu?  whether  he 
ought  to  make  amends  to  B.  for  the  loss  occasioned 
thereby.  Ibid 

PENALTIES. 
Relief  against  in   Equity. 

Dawson  V.  Winslow.  114 

Appendix,  .  375 

See  Fines  & 

Goodall.  &c.  V.  Bullock.  828 

PREFACE. 
PREEMPTION  &  SETTLEMENT. 
1.  Priority  of  right  to  land  and  pre-emption* 
467     by  settlement,  sustained  *by  the  chancellor  : 
but  denied  by    Court  of  Appeals,    as  to  the 
pre-emption,  against  a  survey  prior  to  1776  under  an 
order  of  council. 

Maze  V.  Hamiltons,  51 

2.  M.  claimed  land  and  pre-emption  by  virtue 
of  settlement  in  1764.— H.  claimed  same  land, 
and  the  commissioners  affirmed  his  claim.  M. 
entered  a  caveat  and  appealed  to  the  General 
Court,  which  in  1782  reversed  the  sentence,  and  re- 
jected a  motion  for  an  appeal.  In  1788.  the  court  of 
appeals  awarded  a  writ  of  error  but  quashed  it. 
on  the  ground  that  the  judgment  of  the  General* 
Court  in  such  a  case  was  final.  Prior  to  this,  in 
the  same  year,  the  Court  of  Appeals  had.  (under 
the  act  of  1779.  S  10,)  decreed  in  favor  of  the  claims, 
under  orders  of  council,  of  the  Greenbrier  and 
Loyal  Cos.  The  surveyor  of  the  Gr.  Co.  In  1775 
surveyed  the  land  In  controversy,  but  in  blank, 
owing  to  the  contest  between  M.  and  H.  H.  after- 
wards procured  said  survey  to  be  filled  up  to  him, 
and  then  obtained  a  grant  embracing  the  said  land. 
M.  filed  a  bill  in  the  H.  C.  C.  seeking  to  vacate  H.s 
patent  for  his  fraud  in  procuring  it,  &c.  The  chan- 
cellor sustained  the  judgment  of  the  General  Court 
as  final  :  and  decreed  In  favor  of  M.  both  as  to  the 
land  and  the  pre-emption  :  upon  his  paying  £3  for 
every  100  acres  to  the  Gr.  Co.  Reversed  by  Court  of 
Appeals,  as  to  the  pre-emption.  Ibid,       51 

3.  Priority  of  claim  to  land,  by  virtue  of  settle- 
ment again  sustained  by  the  Chancellor,  and  again 
denied  by  the  Court  of  Appeals.  His  remarks 
thereon. 

Williams  V.  Jacob,  &c.,  145 

4.  The  plaintiffs  had  prior  claim  by  settlement' 
and  one  of  them  by  sentence  of  the  Commissioners- 
—The  other  had  entered  a  caveat  which  was  dis- 
missed for  want  of  witnesses.  Defendants  obtained 
grants  for  same  land  :  and  the  plaintiffs  after- 
wards also  obtained  grants  ;  and  filed  a  bill  to  re- 
move the  Impediment  to  their  title.  The  H.  C.  C. 
decreed  In  favor  of  plaintiffs.  But  Held  unani- 
mously by  Court  of  Appeals,  that  settlement  gave 
no  right  to  lands,  in  law  or  equity,  before  the  act 
of  1779.  and  was  then  to  operate  upon  mere  waste 
land.— not  to  defeat  any  claim  to  lands  under  sur- 
veys established  by  that  Act.  Ibid 

5.  By  Chancellor.  Depositions  may  be  read 
against  a  lite  pendente  purchaser  though  they 
were  taken  when  he  was  not  a  party  to  the  suit. 
Court  of  Appeals  rejected  said  depositions  ;  be- 
cause he  was  not  a  party  to  the  suit  :  but  say.  that 
had  he  been  a  pendente  lite  purchaser,  they 
might  perhaps  have  been  read.— See  1  Wash.  281. 

Ibid 


6.  The  Chancellor,  supposing  that  he  is  following 
their  opinion,  again  reversed  by  the  Court  of  Ap- 
peals:  His  remarks  thereon. 

Reid  V.  Burnsldes,  ISO 

7.  R.  represented  the  right  by  prior  settlement 
and  claimed  pre-emption.  B.  represented  the 
claim  by  survey  ;  part  of  the  land  having  been 
surveyed  in  1775.  R.  entered  a  caveat,  and  the 
General  Court  decided  in  favor  of  R,— thereby  over- 
ruling the  Commissioners.  B.  filed  his  bill  for  an 
Injunction:  and  before  the  defendants  had  an- 
swered it,  he  procured,  in  1786.  a  survey  and 
grant  embracing  the  land  in  controversy.  R.  filed 
his  bill  to  vacate  them.  The  H.  C.  C,  in  supposed 
congrulty  with  the  opinions  of  the  Court  of  Appeals, 
in  the  cases  supra,  and  between  the  loyal  and 
Greenbrier  Companies,  decreed  as  to  the  pre-emp- 
tion in  favor  of  B.  Ibid 

8.  Reversal  by  Court  of  Appeals  :— this  case  dis- 
tinguished from  Maze  and  Hamiltons,  differently, 
by  Chancellor  and  by  the  Court  of  Appeals.  2  Wash. 
48.  Ibid 

PRIZE  IN  A  LAND    LOTTERY. 
What  it  includes.    See  By rd's  Lottery,  & 
Southallv.  M'Keand.  59 

PROFITS. 
I.  See  Marriage  Settlement,  & 

Heame  &c.  v.  Roane,  90 

468  *2.  A  mortgagor,  or  his  devisee,  who  will  not 
redeem  the  estate  pledged,  but  retaining  the 
possession  taketh  the  profits  thereof  after  the  time 
limited  for  the  performance  of  the  condition,  ought 
to  account  for  such  af  tertaken  profits. 

Cadwallader.  &c.,  v.  Macon,  &c.,  188 

8.  See  Jolntenancy,  & 

Farley  v.  Shippen,  &c.,  264 

4.  A  creditor  with  whom  a  pawn  yielding  profit  is 
deposited,  ought  to  account  for  such  profit,  thoog-h 
he  has  not  undertaken  to  do  so  :  e.  g.  If  A.  lend  B. 
tobacco  and,  to  secure  the  payment  thereof,  B.  de- 
posit with  A.  a  slave.  A-  shall  account  for  the  profits 
of  said  slave,  after  deducting  therefrom  the  inter- 
est on  the  tobacco. 

Woodson  V.  Woodson,  129 

RENTS  AND  PROFITS. 

1.  A  widow  being  entitled  to  the  rents  and  profits 
of  the  slaves  withheld  from  her,  they  will  be  set  off 
against  a  purchase  made  by  her  at  the  sale  of 
her  husband's  effects:  an  injunction  granted  her 
and  an  account  ordered  accordingly. 

Heame  et  ux.  v.  Roane.  90 

2.  See  Pawn  & 

Woodson  V.  Woodson,  &  Profits.  129 

REVIVAL  OF  SUIT. 

1.  McK.  having  died,  the  suit  should  be  revived 
against  his  heirs  and  representatives  specificially. 
and  not  merely  in  their  general  character  without 
naming  them. 

Southall  V.  M*Keand,  &c..  96 

REVOLUTIONARY  CLAIMS. 
Revolutionary  officers  in  one  of  the  legions  raised 
by  Act  of  1781.  who  continued  in  service  from  the 
time  of  entering  it,  until  February  1788,  when  they 
were  discharged  by  the  governor,  and  were  not 
afterwards  required  to  enter  Into  service  again. 
Held  by  Court  of  Appeals,  not  entitled  to  half  pay. 
because  they  were  discharged  before  the  prelimi- 
nary articles  of  peace  were  notified,  on  the  19th 
day  of  April,  1788,  and  did  not  again  enter  in  serv- 
ice and  continue  therein  to  the  end  of  the  war. 
Opinion  of  General  Court  reversed. 

Roane,  &c.  v.  Innes,  &c.,  248 

2.  The  judgment  of  the  Court  of  Appeal^  being 
without  prejudice  to  any  future  claim  on  fuller 
evidence,  the  question  came  before  the  H.  C.  C., 
which  decreed  the  half  pay  :  and  commutation,— 
to  such  as  were  entitled  to  commutation.  Ibid 

8.  The  Chancellor's  remarks  sustaining  his  opin- 
ion against  that  of  the  Court  of  Appeals.  Ibid 

SHERIFF,  DEFAULT  OF. 
See  Fines  &  Equity.  & 
Goodall  &c.  V.  Bullock.  328 

SLANDERING  TITLE. 
Action  by  P.  v.  R.  for  slandering  his  title  to  slaves 
exposed  to  public  sales,  by  which  their  sale  was 
injured.  On  second  trial,  on  demurrer  to  evidence, 
—the  jury  found  £1000  conditionally  v.  R.,— the 
District  Court  adjourned  the  case  to  the  H.  C.  C. 
with  a  certificate  that  they  thought  the  weight  of 
evidence  in  favor  of  R.  and  the  verdict  was  not  sat^ 
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isfactory.    But  H.  C.  C.  and  Court  of  Appeals  bub- 
tained  the  verdict  and  refused  a  new  trial. 
Ross  ▼.  Pines, 

SLAVES. 

1.  Obligation  for  purchase  of  fraudulently  ob- 
tained, void  as  to  seller ;  but  not  as  to  assifirnee.  Ac 

Overstreet  v.  Randolpb.  47 

2.  See  Slandering  TiUe.  A 

Ross  v.  Pines.  47 

S.  See  Dower,  & 
Heame  et  ux.  v.  Roane,  &c„  90 

4.  See  Legacies  :  Arbitration,  & 

Dandrtdfire  v.  Lyon,  1S8 

5.  See  Fraudulent  gifts.  & 

Fowler  et  ux.  ▼.  Saunders,     '  882 

4«       *6.  See  Legacies,  & 

Turpin  v.  Turpin.  178 

SPECIFIC  PERFORMANCE. 

1.  Decree  for  specific  execution  of  a  contract  for 
tbe  sale  and  purchase  of  land  :  the  plaintiff  insisted 
that  it  should  also  have  been  for  the  sale  of 
tbe  land,  if  the  purchase  money  should  not 
be  paid  in  a  reasonable  time  ;  and  a  decree  for  the 
deficiency,  if  any.  against  the  body  or  estate  of  the 
defendant.  Heli>  :  that  an  agreement  is  in  equity 
specifically  performed  when  the  parties  are  put 
into  the  state  in  which  they  should  have  been,  if 
the  agreement  had  been  punctually  performed, 
and  the  court  will  not  decree  the  land  to  be  sold  ; 
but  that  the  defendant  do  pay  the  purchase  money, 
the  dates  for  paying  his  promised  bonds  having 
passed. 

Rose  V.  Nicholas,  808 

2.  Bill  for  specific  execution  of  agreement  to  pur- 
chase land.  Same  point  as  in  the  preceding  case. 
Decree  for  sale  of  the  land  refused. 

Cole  V.  Scott,  272 

TABLE  OF  NAMES  OF  CASES  REPORTED.    41 
TRUSTEES. 

1.  The  doctrine  that,  as  a  trustee  is  not  dis- 
charged by  length  of  time  from  the  obligation  of 
accounting  for  his  transactions  and  administration 
in  and  about  the  subject  committed  to  him,  so  a  like 
privilege  ought  to  attend  a  remedy  of  the  trustee 
requiring  an  account  from  the  cestuis  que  trust, 
is  fallacious. 

Pendleton  v.  Whiting.  88-42 

2.  See  Limitation.  Statute  of. 


See  Equity,  A 
Love  V.  Braxton, 


VENDEE. 
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WILLS  ;  CONSTRUCTION  OF,  Ac. 

1.  Mr.  Wythe's  will.  87 

2.  178&  A  testator  gives  "all  the  residuum  of  his 
estate  to  be  equally  divided  between  the  children 
of  his  uncle  and  his  cousin,  and  their  heirs  forever, 
share  and  share  alike.*'— Between  the  date  of  the 
will  and  the  testator's  death,  one  of  the  children  of 
his  ancle  dies.  Hkld  her  share  does  not  lapse,  so 
that  the  heir  at  law  takes  it.  as  if  by  intestacy  : 
hut  the  surviving  legatees,  or  their  assignees  share 
it  a.s  if  the  deceased  child  had  never  existed. 

Pendletons  v.  Hoomes,  04 

3.  The  testament  of  M.  F.,  besides  a  bequest  of 
a  negro  girl  to  E.  W.  after  the  death  of  her  mother, 
said  "I  give  and  bequeathe  unto  my  mother  all  the 
remainder  of  my  estate  during  her  natural  life  : 
then  after  her  death,  this  estate  to  return  to  W.  P." 
After  the  death  of  the  mother  M.  F.'s  heir  at  law 
brooght  detinue  for  certain  slaves  then  held 
tbroogh  ^.  P..  as  said  legatee.  By  arbitration,  the 
said  heir  lost  said  slaves.  But  his  son  and  heir 
brought  detinue  again  for  them  and  obtained  ver- 
dict and  Judgment.  On  the  trial,  the  award  and 
judgment  upon  it,  having  been  destroyed  by  fire, 
could  not  be  produced,  nor  legally  authenticated, 
(allhough  they  afterwards  were  authenticated.) 
Held,  that  the  verdict  and  Judgment  were  con- 
trary to  right  and  a  Court  of  Equity  should  give 
relief:  and  an  injunction  was  perpetuated. 

Dandridge  v.  Lyon.  128 

4.  M.  F.'s  father,  after  bequeathing  to  her  said 
mother  all  his  estate  during  her  life,  bequeathed 
the  three  first  children  a  certain  slave  H.  might 
have,  to  his  three  children,  of  whom  M.  F.  was  one. 
and  she  succeeded  to  the  rights  of  the  others. 
Held  :  that  the  slaves  of  M.  F.  were  embraced  by 
herbeqaestto  W.  P.,  whether  they  were  the  said 
children  of  H.  or  not :  and  whether  her  mother 
▼as  already  entlUed  to  them  for  life,  by  the  will  of 
the  father,  or  not.  Ibid 


6^  A  testator  can  appoint  an  owner  before  the 

470  existence  of  the  thing  *to  be  owned  ;  as  well 
as  an  owner  not'in  existence  at  the  time  of  an 

appointment  Ibid 

See  Legacies.  No.  4. 

6.  P.  T.'s  will,  dated  1779,  gave  and  bequeathed 
ten  negroes,  naming  them,  and  lands.  He  then 
owned  neither,  but  only  possessed  part  of  the  land. 
He  afterwards  acquired  them  by  the  will  of  his 
father.— Held  by  the  H.  C.  C.  and  decree  affirmed 
by  the  Court  of  Appeals  : 

1.  That  the  devise  of  the  lands  was  valid,  by  the 
Stat  of  1786-7,  allowing  devises  of  all  estate,  right, 
title  and  Interest  in  possession,  reversion,  remain- 
der, present  and  future,  in  and  to  lands,  tenements 
and  hereditaments. 

2.  That  though  the  negroes  are  not  embraced  in 
said  statute,— not  even  in  the  term  ''heredita- 
ments," which  might  include  them.— yet  the  devise 
of  them  is  also  valid,  on  general  legal  principles. 

8.  The  decision  of  the  Court  of  Appeals,  I  Wash. 
75,  seems  confined  to  the  lands. 

Turpin  V.  Turpin.  187 

7.  The  words  (in  1776)  **I  give  to  my  wife  the  use 
and  profits  of  my  whole  estate,  during  her  natural 
life,  and  after  that  is  ended,  my  will  is  that  the 
whole  of  my  estate  exclusive  of  that  already  given 
my  wife,  be  equally  divided  betwixt  whoever  my 
wife  may  think  proper  to  make  her  heir  or  heirs, 
and  my  brother  R.  S."  create  a  fee  simple  in  the 
wife  to  one  half  the  esute  ;  just  as  if  he  had  said. 
"I  give  one  half  of  my  estate  to  her  and  to  her  heirs, 
and  I  give  the  other  half  to  her  during  life  and 
after  her  death  to  my  brother."— Affirmed  by  Court 
of  Appeals.    1  Wash.  966. 

Shermer  v.  Richardson.  &c.,         '  160 

8.  1761.  A  testator  devised  lands  to  his  wife  dur- 
ing her  widowhood :  and  then  to  his  daughter  A. 
and  her  heirs  after  the  time  limited  to  her  mother  ; 
also  other  land  and  a  negro  to  another  daughter 
and  her  heirs ;  and  then  added,  **ln  case  my  two 
children  should  die  without  heirs  of  their  bodies, 
then  I  give  my  said  wife  my  plantation,  [before 
devised  to  her  and  to  A..]  during  her  life,  and  after 
her  death  to  my  brother  :  my  will  is  that  my  wife 
have  all  my  estate  till  the  first  child  marries  or  ar- 
rives to  the  age  of  twenty  one  years  :  and  my  will 
Is  that  there  shall  be  an  equal  division  of  my  estate 
and  settlement" 

1.  Held,  that  the  condition  annexed  to  the  first 
devises  to  the  wife,  viz :  the  continuance  of  her 
widowhood,  is  not  discharged  by  the  subsequent 
devise  to  her  until  the  elder  child  should  be  mar- 
ried or  attain  the  age  of  twenty-one  years.  She  is 
entitled  to  all  the  estate  :  to  part,  if  she  continues 
a  widow  :  and  to  the  remainder,  till  the  other  event, 
whether  she  married  again  or  not 

Bailey  et  ux.  v.  Teackles  et  als.,  173 

2.  If  she  marry  again,  (as  she  did,)  her  title  under 
the  will  to  the  land  devised  over  to  A.  ceases  :  but 
her  title  to  dower  in  it  remains.  Ibid 

3.  A.  died  an  Infant,  Intestate  and  unmarried  : 
and  her  share  of  the  personalty  was  distributed 
among  her  mother,  sister  and  two  half-sisters  :  but 
Held,  that  the  half-sisters  not  entitled  to  share  A.'s 
personal  estate  :  and  the  femme  plaintiff  not  being 
of  age  when  married,  the  statute  of  limitations  Ik 
no  bar  to  recovering  the  portions  received  by  the 
half-sisters.  Ibid 

4.  The  plaintiffs,  A. 's  sister  and  her  husband,  are 
entitled  to  two-thirds  of  the  profits  of  the  lands  de- 
vised to  A.,  made  after  the  marriage  of  her  mother. 

Ibid 
6.  Insertion  of  testator's  name  at  top  or  in  any 
other  part  of  a  will,  equivalent  to  signature  at  bot- 
tom. Ibid 

0.  The  words  in  a  will,  "I  give  to  my  wife  S.,  all 
my  personal  estate  and  negroes,  (naming  them,) 
and  the  use  of  the  plantation  whereon  I  now  live, 
during  her  natural  life,"  confer  only  a  life  estate 
in  the  personalty  and  the  negroes,  as  well  as  in  the 
plantation  :  the  phrase  "during  her  natural  life" 
qualifying  the  whole. 

Nance  et  ux.  v.  Woodward  et  ux.,  180 

471  10.  1751,  J.  B.,  who  was  seised  of  *lands  in  fee: 
devised  them  to  his  eldest  son,  who  was  also 

heir  in  tail  of  other  lands  which  J.  B.  held  in  tail, 
and  which  he  devised  to  his  sons  T.  and  W.  The 
heir  of  the  eldest  son  recovered  the  entailed  lands 
which  the  father  had  devised  ;  but  an  injunction 
was  granted  ;  and 

1.  it  was  HEi^.  that  it  was  plainly  contrary  to 
the  testator's  intention,  that  he  should  have  all  the 
lands:  and  having  elected  to  take  those  in  tail,  he 
was  compelled  to  convey  the  others  to  those  who 
claimed  through  T.  and  W. 

Cary  et  als.  v.  Buxton,  188 
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8.  Alonff  with  the  lands  held  by  the  testator  in 
fee,  he  bequeathed  slaves  to  the  eldest  son.  Hvld 
that  he  should  also  account  for  said  slaves  and 
their  increase,  and  for  the  rents  and  profits  of  the 
lands  to  be  conveyed  by  him  :  and  the  plaintiffs 
should  account  for  the  rents  and  profits  of  the 
lands  recovered  by  him.  Ibid 

11.  R.  B.,  intended  to  divide  the  remainder  of  his 
estate  nearly  equally  between  his  dau^rhters  :  and 
made  known  that  intention  to  them,  and  especially 
to  such  as  were  seekluff  alliances  with  his  family. 
He  made  a  will  accordin^rly,  and  made  it  known  to 
his  son-in-law.  Beckwith.  and  his  wife,  to  assure 
them  of  his  said  purpose.  Held,  that  this  intention 
should  be  executed,  notwithstandinir  codicils  to 
his  will  more  favorable  to  some  of  the  daughters 
than  the  rest :  and  the  altered  relations  of  some  of 
the  parties.  The  other  points  decided  were  chiefily 
incident  to  this. 

Hooe  &c.  V.  Kelsick,  190 

18.  R.  B.  bequeathed  slaves  to  his  wife  for  her 
life,  empowering  her  to  dispose  of  them  among*  his 
daughters  or  some  of  them.  Her  will  was  set  aside 
for  fraud  in  its  procurement.  Ibid 

13.  W.  A. '8  will  said  :  "I  give  to  my  son  (the  plain- 
tiff) the  plantation  on  which  I  at  present  live,  and 
all  my  lands  in  King  William,  also  my  land  In 
D.  and  J.  C.  to  him  and  his  heirs;**  and  af- 
ter other  devises  of  land,  and  declaring  that 
his  wife  should  hold  and  enjoy  any  part  of 
the  aforesaid  lands,  during  widowhood,  added, 
"all  the  residue  of  my  estate,  of  what  kind  so- 
ever, I  give  and  bequeath  to  my  wife  aforesaid. 


and  my  children,  to  be  equally  divided  among  them." 
At  his  death,  besides  his  fee  simple  lands  in  K.  W., 
he  was  entitled  lo  lands  there  demised  for  909  years, 
and  had  brought  suit  to  recover  possession  of  apart 
thereof  withheld  :  his  executors  obtained  it.  Hbu). 
by  the  Chancellor,  that  by  the  above  devise  said 
leasehold  lands  also  passed  to  the  plaintiff.  He 
states  that  it  does  not  appear  that  the  testator  knew 
that  said  lands  were  only  leasehold  :  but  the  con- 
trary is  more  probable,  so  that  he  must  have  in- 
tended to  embrace  them.  But  his  decision  was 
based  chiefly  upon  a  denial  of  the  authority  and 
reasoning  of  the  case  of  Rose  v.  Bartlett,  Cro.  Car. 
1,  892,  which  he  here  reviews.  But  the  Court  of 
Appeals  reversed  his  decree.    1  Wash.  800. 

Aylett  V.  Aylett.  &c,  219 

14.  Bequest  of  the  interest  of  stock  to  testator's 
daughter  for  life  ;  then  said  Interest  over  equally 
to  testator*s  grandchildren  ;  and  "at  their  decease 
principal  and  interest  to  be  disposed  by  them  to 
their  heirs,  in  such  proportions,  as  they,  by  their 
wills  respectively,  may  direct ;  and  in  case  of  the 
death  of  granddaughter  S.  C,  without  issue,  her 
part  to  granddaughter  E.  C*' : 

The  Chancellor  held,  that  this  was  only  a  bequest 
of  the  interest  to  the  grandchildren,  who  were  to 
reserve  the  principal  and  distribute  it  amonsr  their 
heirs  respectively. —The  Court  of  Appeals  held,  it 
was  an  absolute  gift  to  said  grandchildren  after 
said  daughter's  death,  and  confirming  the  decree 
of  the  County  Court,  reversed  that  of  the  H.  C.  C. 
in  the  Appeal,  6  Call,  16a 

Wilkins  V.  Taylor,  &c..  338 
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ABATEMENT,  plea  in. 

for  nonjoinder  of  coparceners,  891,  n. 

joint-tenants.  891,  n.  iOl. 
misjoinder  of  tenants  in  common, 
at  common  law,  898,  n.  401. 
since  lltb  February,  1824,  401,  n. 

ACXX)UNT,  of  rents  and  profits, 
where  there  is  a  specific  lien, 
aflrainst  mortffaf  or,  426-429. 
quasi  mort^ra^ror,  487,  n. 
persons  claiming  under  either,   42i-486, 
429,  n. 
where  there  is  no  specific  lien. 

against  purchasers  for  value  bona  fide,  428,  n. 
donees  voluntary,  488^25,  n.  42& 
-      fraudulent.  428-426,  n.  426. 
devisees,  424-426. 
heirs,  434-426. 

ASSIGNEE,  of  bond, 

takes  not  a  legal  but  only  an  equitable  title.  488. 
subject  to  every  equity  of  the  debtor  against 
his  assignor,  488. 
may  sue  for  his  own  use  at  law, 
either  in  his  assignor's  name,  4M. 
or  in  his  own  name.  488. 

but  in  the  latter  case  must  set  forth  his 
title  as  assignee,  484. 

AUCTION,  sale  at 

how  affected  by  employment  of  by-Uddera  or 
puffers,  448-449. 

C. 
CASES: 

dted  from  or  corrected  by  MSS. 

Hayes  v.  Wood.  420.  n. 

Snickers  v.  Dorsey.  409. 

Tinsley  v.  Anderson,  429-480,  n. 
commented  on  or  explained, 

Allen  V.  Callow.  862,  n. 

Ballard  v.  Ballard,  868.  n. 

Beckman  v.  Frost,  406,  n. 

Brinkel's,  458. 

Buffar  V.  Bradford.  870,  n. 

Bunker  v.  Cooke,  869,  n. 

Dashwood  v.  Blithazey.  418,  n. 

Eddlestone  v.  Speake.  869,  n. 

Eustace  v.  Scawen.  400. 

Faulkner's  adm'r  v.  Brockenbrouffh,  411,  n. 

Frazier  v.  Frazier's  ex'rs,  866,  n. 

Qarrett  v.  Evers,  410.  n. 

Griffiths  V.  Gale.  45a 

Hamletts  v.  Hamlett's  ex'r,  438. 

Hammond  v.  Hammond.  409,  n. 

Hayes  v.  Ward.  868.  n.  864,  n. 

Herbert  v.  Binnion.  875,  n. 

Lawrence  v.  Blow.  425.  n.  426,  n. 

Ijeahy  v.  Dancer,  424,  n. 

lieake  v.  Ferguson,  428.  n. 

Bose  W '8,  399.  n. 

Sawyer  v.  Trueblood's  ex'rs,  878,  n. 

Shirlock  v.  Shirlock,  888,  n. 

Skinner  v.  Ogle,  461. 

Sloan  V.  Hanse,  867,  n.  388,  n. 

Stileman  v.  Ashdown,  428-425.  n. 

Tinsley  v.  Anderson,  429-480,  n. 

Towler  v.  Buchanans,  Hastie  &  Co.,  411,  n. 

Treadwell  v.  Bulkley,  374-875,  n. 

Williamson  v.  Dale.  417,  n. 

Winter  v.  Winter,  451. 
noticed  as. overruled,  misreported,  or  imper- 
fectly reported. 

Anon.  (Bro.  Devise,  pi.  29,)  888  n. 

Baoton  A  Harvey's,  399,  n. 

Brown  v.  Wood,  448. 

Comm.  V.  Ragsdale,  418,  n. 

Compton  V.  Compton,  428,  n. 

Glover  v.  Portington.  406,  n. 

Hiffgfhs  V.  York  Building  Comp'y.  428,  n.  426,  n. 

Hunt  V.  Berkley,  862.  n. 


Martin  v.  Wilson,  868,  n. 
Parslowe  v.  Weedon,  486,  n. 
Perkins  v.  Baynton,  883.  n. 
Thomhill  v.  Thomhill,  368,  n. 
Tinsley  v.  A.nderson,  424,  n.  480,  n. 
Whitlock  &  Hartwell's,  499,  n. 
Wingate  v.  Fitch.  448. 
Wingate  v.  Glasscock.  448. 

CLASSES, 

effect  of  gifts  to,  when  members  thereof  are 
capable  of  definitive  ascertainment  before 

the  period  of  vesting.  361-868. 
not  capable  of  such  ascertainment,  368-864. 
whether  all  gifts  to  joint-tenants  are  to  be  re- 
garded as  in  effect  gifts  to,  881. 

COPARCENERS, 
defined,  391. 

nature  of  their  estate.  891-893,  n.  394,  n. 
whether  seised  per  my  etper  tout,  892-898,  n. 
how  to  alienate  inter  sese,  893.  n. 
how  to  be  sued,  891-898.  n. 

COSTS,  in  mortgage  transactions, 
on  bills  to  foreclose.  404.  415. 

to  redeem,  406,  415. 
lien  on  mortgaged  subject,  415.  n. 

D. 
DISCLAIMER,  of  estate, 
how  to  be  made,  878,  n. 
effectof,  371,  878. 

E 
EMANCIPATION,  effect  of, 

by  some  of  several  part-owners,  385,  n. 
of  all  testator's  slaves  at  a  period  subsequent  to 
his  death.  440. 

EXCEPTIONS,  to  commissioner's  report, 

in  what  cases  necessary  to  be  taken,  485-486. 

EXPECTANCY,  of  benefit  under  a  living  person's 
will, 
not  a  subject  that  can  be  devised  or  bequeathed, 
867.  n. 

F. 

FORECLOSURE,  of  mortgages, 
in  England, 

interlocutory  decree, 
upon  bill  to  foreclose, 
form  of,  404-405. 
proceedings  under,  407-409. 
upon  bill  to  redeem, 
form  of,  406-407. 
proceedings  under,  407-409. 
final  decree, 

upon  bill  to  foreclose,  409-410. 
to  redeem,  410. 
postponed,  in  what  manner,  408. 

on  what  terms.  408-409.  n. 
re-opened,  by  the  court,  411. 

by  party's  own  act.  412. 
effect  of,  while  in  force,  410-411. 
by  means  of  sale,  in  what  cases.  404.  n.  405.  n. 
418. 
in  Virginia. 

by  means  of  sale,  in  all  cases.  418-416. 

whether  on  bill  to  foreclose  or  on  bill  to 
redeem.  415. 
decree  for  taking  account.  418-414. 

proceedings  under,  414,  415,  n. 
for  sale,  iu  default  of  redemption,  415-416. 
after  what  time,  414.  415. 
whether  time  first  limited  can  be  after- 
wards enlarged.  415.  n. 
proceedings  under,  41fr-417. 
effect  of. 

before  confirmation.  417,  n. 
after  confirmation,  417-418. 
if  set  aside.  417.  n. 
for  balance  unsatisfied  by  sale.  410-488. 
in  other  states  of  the  Union,  418-414.  n. 
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H. 
HALF-BLOOD,  how  re^rarded, 
in  England, 

as  to  descents,  448. 

dUtribution,  444. 
otber  cases,  448.  444. 
In  Vir^rinla, 

as  to  descents,  445. 

distribution .  445. 
in  other  cases,  445. 
I. 
INCREASE, 
of  slaves, 
in  futuro. 

assetB  for  payment  of  debts.  488-^438. 
may  be  sriven  to  different  person  from  him 
to  whom  mother  is  flriven.  488-489. 
durinfif  temporary  ownership, 
created  by  law, 

irowith  the  mother,  440. 

secus  in  Maryland,  488.  442. 
created  by  will  or  deed. 

go  as  that  may  direct,  489. 
prima  facie  with  the  mother,  489. 
secus  in  Maryland,  438. 
of  inferior  animals. 

duriner  temporary  ownership, 
in  Enffland.  441-448.  44& 
In  Virginia.  440. 

in  other  states  of  the  Union,  448. 
INTENTION,  how  reirarded. 
in  construinsT  wills.  881,  A  n. 
deeds,  881,  &  n. 
INTEREST, 

how  computed  after  master's  report, 
in  Enffland,  formerly,  409,  n. 

now,  408-409,  n. 
in  VirfiTinla.  400,  n. 
after  payment  of  principal, 
when  recoverable,  482. 
when  not,  488. 

J. 
JOINT-TENANCY, 
defined,  891-892. 
nature  of, 

in  Ensrland, 

by  the  common  law.  876-877, 801-408. 
law-merchant,  879-880,  n. 
in  Virginia, 

from  Ist  July  1787  to  July  ist  1860.  8M,  877- 

880. 
since  1st  July  I860,  868,  n.  891,  n. 
what  words  will  constitute, 
in  a  will, 

of  real-estate,  882,  n. 
personal  estate,  888,  n. 
in  a  deed,  888,  n. 
how  regarded  in  equity.  446. 
JOINT-TENANTS,  (see  Joint-tenancy.) 
how  seised.  892.  896. 
how  to  alienate  inter  sese,  897-400. 
effect  of  joint  conveyance  by  them,  408-408. 
effect  of  devise  or  bequest  to  them,  363. 
how  to  sue,  401. 
how  to  be  sued,  391-802,  n.  401. 
remedies  inter  sese,  396-398,  n. 
JURISDICTION,  of  equity, 

to  decree  conveyance  of  lands  out  of  the  state, 
418,  n.  446-447. 
effect  of  its  exercise, 

when  conveyance  is  made  by  party,  447. 
commissioner,  447. 
not  made,  447. 
not  stinted  to  irlve  partial  relief,  when,  422-428. 
JUS  ACCRESCENDI, 

by  the  civil  law,  384-801. 

how  far  adopted  in  legatory  matters  in  Eng- 
land, 884,  n. 
how  fax  accordant  with  the  law  of  Virginia, 
890-391,  &  n. 
by  the  common  law,  very  anciently,  377,  n.  892- 
898,  n. 
more  recently,  309-371,  876, 
883-384,  894-306. 
not  the  sole  distinguishing  attribute  of    a 

Joint-tenancy,  871,  n. 
capable   of    being    applied    ex    provisione 

hominis  to  tenancy  in  common,  871,  n. 
nature  of,  879. 

how  modified  by  the  law-merchant,  870- 

380,  &n. 
how  far  abolished  in  Virginia,  366,  A  n. 
376-380.  883-384. 
only  where  estate  or  interest  has  be- 
come vested,  867,  369. 
objections  to  the  phrase.  886-380. 


LAPSE. 

by  death.  861-867,  871,  878. 
other  causes,  871-375. 
under  dispositions, 

by  will  or  testament,  186-867,  871-872. 
conveyance  inter  vivos,  873-876. 
to  tenants  in  common, 

by  the  common  law  861-868. 
since  16th  Jan.  1818,  364-366,  368,  n. 

80th  June  1860,  862,  n.  865.  n.  JM8,  n. 
to  Joint-tenants, 

by  the  common  law,  868.  871-876,  881.  A  n. 
since  ist  July  1787.866-891. 

15th  Jan.  1813,  364-366,  368.  n. 
SOth  June,  1860.  866,  n.  866,  n.  808,  n. 
to  classes  as  such,  868-864,  A  n. 
effect  of,  367,  &  n. 

M. 
MORTGAGE, 

nature  and  effect  of.  427-428. 
remedies  upon, 

by  action  of  covenant,  431,  n. 

debt,  481.  n. 
foreclosure,  (see  that  title.) 

MORTGAGEE, 
tiUe  of, 

before  condition  broken.  410,  n. 
after  condition  broken,  410,  n. 

how  divested  out  of  him  and  restored  to 
mortgagor, 
in  real  estate,  410-411,  n. 
in  personal  estate.  411.  n. 
after  decree  of  foreclosure, 
conditional,  407-400. 
absolute.  410-412. 
m9,y  put  in  force  all  his  remedies, 
either  at  the  same  time.  412. 
or  In  succession.  412. 

unless,  in  England,  he  has  so  appropriated 
the  mortgaged  subject,  that  it  cannot  any 
longer  be  redeemed,  412. 
secus  In  Virginia,  419. 

MORTGAGOR,  nature  of  his  Interest,  438. 

P. 

PAYMENTS,  how  applied. 

involuntary.  419. 

voluntary, 

where  there  is  but  one  debt,  481-488. 
where  there  are  several  debts,  484-485. 
PER  MY  (or  MIE  or  MOD  ET  PER  TOUT, 

translation  of  the  words,  393.  n.  385,  n. 

meaning  of  the  phrase,  392-394,  &  n. 

applied  properly  to  joint-tenants,  392. 

whether  applicable  to  coparceners,  892-393,  n. 

not  applicable  to  tenants  in  common,  894,  n. 

nor  to  tenants  by  entireties,  896.  n. 

POSSESSION, 

distinguished  from  seisin,  898-804.  n. 
remedies  for.  in  case  of  mortgage, 
upon  bill  to  foreclose.  407.  n. 
to  redeem,  407.  n. 
given  to  purchaser  at  judicial  sale,  418. 


REDEMPTION. 

decree  for,  406-407.  415. 

effect  of  not  complying  with,  407,  n.  408-410.  n. 
time  allowed  for. 

In  England,  404  &  n.  406. 

enlarged  in  what  manner.  408,  n. 
on  what  terms,  408,  n. 
in  Virginia,  414-415. 

whether  it  can  be  enlarged.  415,  n. 
bill  for. 

whether  it  must  offer  to  pay  what  is  due,  406, 

n. 
whether  such  payment  can  be  decreed  upon 
It,  406,  n. 
practice,  ut>on,  in  Virginia,  415. 

RENTS  AND  PROPITS-(See  Account,) 
arising  during  the  possession. 

of  the  mortgagee,  belong  to  him,  488. 

subject  to  account,  428,  n. 
of  the  mortgagor,  belong  to  him.  488. 
without  accountability,  426-429. 
REVOCATION,  effect  of. 
under  wills, 

as  to  joint- tenants,  372. 

tenants  in  common,  372,  n. 
under  deeds,  876. 
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SALE. 

under  mortfag-e, 

in  Enffland,  when  decreed,  404,  n.  406,  n.  41S. 
In  Virginia,  tbe  constant  course,  413-416. 
judicial, 

after  what  inquiries  decreed.  414,  n. 
how  made,  as  to  time,  414-41&. 

terms,  416. 
by  whom  made.  416-417. 
how  set  aside,  417. 

consequences  thereof,  417,  &  n. 
confirmed,  417. 

consequences  thereof,  417-419. 
I>08session  given  to  purchaser.  418. 
conveyance  made  to  him,  418. 
by  whom.  418,  n. 

of  lands  out  of  the  Sute,  418,  n.  447. 
payment  of  purchase  money  compelled,  419. 
T. 
TENANTS. 

by  entireties, 

husband  and  wife, 

by  the  common  law.  895,  n. 
since  80th  June  18S0,  396,  n. 


TENANTS  (Continued). 

trustees  of  a  town,  3963  n. 
in  common. 

nature  of  their  estate,  383. 

how  they  may  alienate  to  one  another.  898. 

how  they  are  to  sue,  401. 

be  sued  401. 
what  words  will  constitute, 
in  a  will. 

of  real  estate.  363.  n.  888.  n. 
of  personal  estate.  882.  n. 
effect  of  devise  or  bequest  to,  361-363.  382-383. 
conveyance  to,  Inter  vivas,  383. 


VENDOR'S  LIEN, 
nature  of,  420,  n. 
where  it  exists,  447-448. 

W. 

WILL. 

nature  and  effect  of,  869-370,  n. 
execution  of,  442-443. 
construction  of,  436-438.  445-146. 
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TO  THE  READER. 

The  notes  of  the  following  cases  commencing  in  the  year  1792,  were  taken  for  my  own 
use,  without  any  view  to  a  publication  of  them.  I  generally  extended  them  into  something 
like  their  present  form,  during  the  term  in  which  the  decisions  were  given,  and  whilst  the 
impression  which  they  made,  were  fresh  upon  my  mind. 

It  was  not  until  I  despaired  of  some  other  gentleman  of  the  bar  undertaking  a  work  of 
this  kind,  that  I  determined  to  revise  the  notes  I  had  taken,  and  to  publish  them  (with  a 
few  corrections)  in  the  state  in  which  I  had  originally  written  them,  for  I  found  that  my 
professional  engagements  would  deny ^  me  the  opportunity  of  preparing  them  for  public 
inspection  in  the  manner  I  wished.  The  first  volume  has  been  printed  during  the  spring 
term  of  the  Superior  Courts,  which  will  account  for  many  typographical  errors. 

That  there  should  be  man>  inaccuracies  in  the  following  reports  I  can  easily  believe. 
Engaered  through  the  whole  year  either  in  attending  the  courts,  or  in  preparing  my  suits 
for  trial,  I  have  had  very  little  time  to  devote  to  a  work  which  required  much  labor  and 
attention.  My  sole  aim  has  been  to  give  a  correct  statement  of  the  cases,  and  to  make  a 
true  report  of  the  arguments  and  decisions  upon  them.  If  I  have  succeeded  in  this,  I  shall 
be  abundantly  gratified  ;  farther,  I  have  never  extended  my  views  ;  I  have  not  had  time 
to  polish. 

The  few  cases  which  are  reported  prior  to  the  year  1792,  are  taken  from  notes  with 
which  the  President  was  so  Qbliging  as  to  furnish  me.  It  is  much  to  be  wished  that  some 
gentleman  who  has  taken  notes  of  all  the  cases  which  have  been  decided  since  the  present 
establishment  of  the  Court  of  Appeals,  may  favor  the  public  with  reports  of  such  of  them 
as  I  have  necessarily  omitted. 

It  is  with  pleasure  that  I  acknowledge  the  assistance  I  have  received  from  many  of  the 
Judges  of  the  Court  of  Appeals  (and  particularly  from  the  President)  from  whose  notes  I 
have  been  enabled  to  correct  those  cases  in  which  I  had  misconceived  the  opinions  which 
had  been  delivered. 
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CASES    DETERMINED 

IN  THB 

IN  THE  FALL  TERM  OF  THE  YEAR,  1790. 


Groves  v.  Graves. 

October  Term.  ITW. 

Contract*— Laory— Penalty*— C««e  at  Bar.- A.  con- 
tracts to  pay  to  B.  gfiOL.  current  money,  in  final 
settlements,  at  the  rate  of  20s.  such  settlements, 
for  each  13d.  current  money,  on  the  1st  of  Decem- 
ber next,  B  airreeinff.  that  the  same  may  be  dls- 
cbarsred  by  the  payment  of  a  like  sum.  in  said 
settlements,  at  any  time  on  or  before  the  1st  of 
November  preceding,  at  the  rate  of  208.  such  set- 
tlements, for  each  twenty-six  pence,  current 
money.  The  contract  is  not  usurious,  but  the 
thirteen  pence  is  to  be  considered  as  a  penalty 
and  the  time  of  delivery  Is.  the  1st  of  November. 

Damages— Role  for  Bstimatlivt— Cam  at  Bar.— The 
rule  for  estimatinff  the  damages  in  this  case  is. 
the  value  of  the  certificates  at  the  time  when  they 
ouffht  to  have  been  delivered,  and  not  that,  when 
the  cause  was  tried. 

On  the  1st  of  October  1787,  John  Stockdcll, 
and  Francis  Graves  the  appellee,  made  a 
writing  to  the  appellant  in  the  following 
words,  viz,  **  for  value  received  we  prom- 
ise to  pay  John  Groves,  or  order,  on  the 
Ist  day  of  December  next,  the  sum  of 
/260  current  money,  in  Pierce's  final  settle- 
ments at  the  rate  of  twenty  shillings,  such 
settlements,  for  each  thirteen  pence  current 
money,  the  said  John  Groves  agrees  that  the 
same  may  be  discharged  by  the  payment  of 
a  like  sum  in  the  said  final  settlements,  at 
any  time  on  or  before  the  1st  day  of  Novem- 
ber next  ensuing  the  date  hereof,  at  the  rate 
of  twenty  shillings,  of  such  final  settlements 
for  each  twenty  six  pence  current  money.  " 

On  the  3d  of  October  1787,  the  appellant 


•Usory— Penalty.— Where  the  debtor,  by  a  punctual 
payment  of  the  debt,  may  thus  relieve  himself  and 
avoid  the  payment  of  the  illeffal  interest  stipulated 
for,  it  is  not  usury.  Ward  v.  Cornett,  01  Va.  681,  22 
S.E.  Rep.  494.  CiUuff  2  Minor's  Inst  (4th  Ed.)  848: 
Pollard  V.  Baylors,  6  Munf.  488;  Orooe*  v.  Graves,  1 
Wash.  1.  For  the  above  proposition,  the  principal 
case  Is  also  cited  in  Winslow  v.  Dawson.  1  Wash.  1 19. 
120:  Bull  V.  Doufflas,  4  Munf.  806.  See  also.  Call  v. 
Scott,  4  Call  408  :  Waller  v.  Lonff,  6  Munf.  71 :  Camp- 
bell V.  Shields,  0  Leiffh  617:  monographic  note  on 
*17sury"  appended  to  Coffman  v.  Miller,  20  Qratt 
698. 

tCoiitnict«— Damages— Estimation  of.— The  princi- 
pal case  is  cited  in  Reynolds  v.  Waller,  1  Wash.  166: 
Alexander  v.  Morris,  8  Call  102.  See  also,  Lawrason 
V.  Davenport,  2  Call  96;  Merry  man  v.  Criddle,  4 
Munf.  648;  monographic  note  on  "Contracts"  ap- 
pended to  Enders  v.  Board  of  Public  Works,  1  Oratt 


received  from  Stockdell  real  security  for  the 
above  debt,  and  g^ave  him  the  following 
receipt,  viz.  "I  acknowledge  to  have  re- 
ceived from  Mr.  John  Stockdell  an  assign- 
ment of  a  tract  of  land  containing  40,000 
acres,  Ballard  Smith  to  said  Stockdell. 
The  condition  of  which  assignment  is,  that 
if  the  said  Stockdell  shall  pay  unto  me  the 
sum  of  eight  thousand  dollars  in  Pierce's 
final  settlements,  on  or  before  .the  first  day 
of  November  next,  then  the  said  deed  to  be 
returned  him,  otherwise  to  be  sold  at  public 
sale  to  the  highest  bidder,  and  the  balance, 
if  any,  after  purchasing  the  said  settlements, 
to  be  returned  to  the  said  Stockdell." 

The  Contract,  of  the  1st  of  October 
1787,  not  being  performed  by  Stockdell  or 
Graves,  the  appellant  instituted  a  suit  at  law 
upon  it  against  both  of  the  contractors. 
2  *The  breach  assigned  in  the  declara- 

tion is,  that  the  defendants  did  not 
deliver  the  final  settlements  equivalent  to 
the  said  sum  of  £260  at  the  rate  of  twenty  shil- 
lings, such  settlements,  for  each  twenty  six 
pence  current  money  contained  in  the  said 
;f 260  on  or  before  the  1st  day  of  November, 
1787,  whereby  a  right  accrued  to  demand  the 
said  final  settlements,  at  the  rate  of  20  shil- 
lings of  such  settlements,  for  each  thirteen 
pence  current  money  contained  in  the  said 
sum  of  ;f  260. 

The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  to  ;f  1200. 

The  appellee  filed  his  "bill  in  the  High 
Court  of  Chancery,  praying  an  injunction 
to  the  judgment  entered  upon  this  verdict, 
that  he  might  be  relieved  from  so  much  of 
it  as  exceeded  the  sum  of  ;f  260  with  interest, 
and  that  the  40,000  acres  of  land  might,-  in 
the  first  instance,  be  decreed  to  be  sold  to 
satisfy  whatever  sum  the  said  Groves  might 
be  supposed  entitled  to.  The  equity  stated 
in  the  bill  is,  that  the  plaintiff  Graves  was 
but  a  surety  for  Stockdell  who  was  and  is  in 
needy  circumstances,  that  the  £260  ^as  a 
mere  loan  to  him  from  Groves,  and  that  the 
payment  of  the  final  settlements,  at  thirteen 
pence  in  the  pound,  was  intended  either  as  a 
penalty,  or  for  the  purpose  of  procuring  an 
usurious  and  unconscionable  gain  to  the 
lender.  An  injunction  'till  further  order  was 
granted.  To  this  bill,  the  defendant  John 
Groves  filed  his  answer,  denying  that  the 
£260  was  loaned  to  the  said  Stockdell  and 
stating  that  he  agreed  to  purchase  from  the 
said  Stockdell  8000  dollars  in  final  settlement 
certificates,  to  be  paid  for  immediately  and 
to  be    delivered  in    future,    and   to  guard 
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ag^ainst  any  possible  loss,  which  might  arise 
bj  a  delivery  at  a  future  day,  in  consequence 
of  the  fluctuating  and  uncertain  value  of 
such  paper,  it  was  agreed,  that,  in  considera- 
tion of  a  longer  credit,  the  said  sum  of  ;f  260 
paid  in  advance,  should  be  repaid,  by  the 
delivery  of  certificates  at  the  rate  of  20  shil- 
lings thereof,  for  every  13  pence  specie  if 
delivered  on  the  1st  of  December  following : 
and  to  stimulate  Stockdell  to  an  earlier 
delivery,  the  defendant  agreed  to  accept  the 
certificates  at  double  that  price,  if  delivered 
by  the  1st  of  November  preceding,  that  the 
writing  was  bottomed  upon  this  agreement. 
The  answer  admits,  (as  the  bill  states,)  that 
the  jury  in  assessing  the  damages  may  have 
converted  the  £^60  into  final  settlements  at 
13  pence  to  the  pound,  and  then  valued, 
3  the  amount  of  the  final  *settlements 

thus  produced,  at  five  shillings  in  the 
pound,  the  then  selling  price  of  such  papers. 
The  Chancellor,    (being  of  opinion,  that 
the    plaintiff  ou)?ht    partly  to   be    relieved 
against  the  judgment,  because  the  writing, 
recited  in  the  bill,  appeared  to  have  been  de- 
signed to  secure  unconscionable   profit    to 
the  said  John  Groves,  and  to  have  been  ob- 
tained   from    one  whom   he  had    cause    to 
believe    at    that    time    to  be    needy :    and 
because  the  certificates  which  were  secured 
to  be  paid,  in   default  of  payment  of  half 
the  quantity  on  the  first  day  of  November, 
and  the  value  of  which   was  the  damages 
assessed    by    the  jury,  were  in    nature   of 
a  penalty   or  forfeiture :)    Decreed   a    per- 
petual injunction  as  to  the  plaintiff  Graves, 
for  so  much  of  the  judgment  as  exceeded 
;^260  and  interest  thereon  from  the  1st  of  Octo- 
ber 1787,   after  deducting  the   costs    in   the 
Court  of  Chancery. 
From  this  decree  Groves  appealed. 
THE  PRESIDENT  delivered  the  follow- 
ing as  the  opinion  and  decree  of  the  Court. 
**  The  Contract  between  the  parties  ought  to 
be  taken  as  purporting  the  delivery  of  cer- 
tificates on   the   1st   of  November  1787,    at 
twenty  shillings,  for  every  twenty  six  pence 
of  the  amount  of  the  specie  advanced,  and, 
the  payment  in  certificates  at  half  the  value 
in  case  of  failure,  only  as  a   penalty ;  and, 
therefore,  the  contract  was  neither  usurious, 
or  so  unconscionable  as  to  be  set  aside  in  a 
Court  of  Equity,  twenty  sixpence  being  only 
the  lowest  rate  of  the  market  price  of  such  cer- 
tificates at  the  time.     The  verdict  of  the  jury 
was  not  only  wrong,  as  being  for  the  pen- 
alty, but  in   the  measure  of  damages,  tak- 
ing for  that  measure  the  value  of  certificates 
at  tlK  time  of  the  trial  when,   under    the 
peculiar   circumstances    of   this    case,    the 
value     at     the    time     they     should     have 
been  delivered,  ought  to  be  the  rule.    The 
decree,    therefore,  must  be  reversed    with 
costs,  and  an   issue,   ought  to  be  made  up, 
and  tried  by  a  jury  between   the  parties,  to 
ascertain  what  was  the  current  market  value 
of    such    certificates   in  specie,  on    the  1st 
day  of  November  1787,  and  so  much  specie  as 
the  ;^260  turned  into  certificates  at  26  pence, 
and  again  changed  into  specie  at  the  rate  so 
to  be  settled  by  the  jury,  will  amount  to, 
with    interest    from    the  1st  of  November 


1787,  and  the  costs  at  common  law,  ought  to 
be  paid  to  the  appellant.  But  the  parties 
waving  the  trial  by  a  jury,  and  agreeing, 

that  the  current  market  price  of 
4  such  certificates  on   the  *said  Ist   of 

November  1787,  was  twenty  eight 
pence  half  penny,  and  that  ;^285  specie 
is  the  value  thereof  as  ascertained  ac- 
cording to  the  above  opinion,  it  is  decreed 
and  ordered  that  on  payment  by  the 
appellee  to  the  appellant  of  the  said 
^285,  with  interest  thereon,  at  the  rate 
of  5  per  cent,  per  annum,  from  the  Ist 
of  November  1787,  *till  payment,  and  all 
costs  at  common  law,  the  injunction  to  the 
judgment  be  made  perpetual,  and  that  on 
such  payment,  the  appellant  shall  deliver, 
and  assign  to  the  appellee  the  deed  for  the 
40,000  acres  of  land,  in  the  proceedings 
mentioned,  and  all  papers  relative  thereto, 
or  such  as  he  received,  to  remain  as  a 
security  to  the  appellee  for  his  indemnifica- 
tion, and  the  surplus  for  the  benefit  of  John 
Stockdell  in  the  proceedings  also  mentioned, 
and,  if  payment,  as  aforesaid,  be  not  made 
to  the  appellant  within  one  month  after  mak- 
ing the  final  decree,  that  the  said  land  be 
sold,  by  commissioners  to  be  appointed  by 
the  High  Court  of  Chancery,  at  public  sale, 
for  ready  money,  at  a  time  and  place  to  be 
previously  advertised  in  one  of  the  Gazettes. 
That  this  decree  be  satisfied  out  of  the  money 
arising  from  such  sale,  and  that  the  sur- 
plus, after  satisfying  the  appellee  all  his 
costs  at  law  and  in  equity  be  paid  to  the 
said  Stockdell."    

Johnson  v.  Macon. 

October  Term,  1790. 

Bdcapes— Olst  of  Action— Proot.*— in  an  action  for  ao 
escape,  the  actual  escape  forms  the  arist  of  the  ac- 
tion, and  therefore  It  must  be  proved  by  the  plain- 
tiff: but  he  is  not  bound  to  prove  that  it  was  with 
the  consent,  or  through  the  nefflifence.  of  the 
officer:  for  this  Is  to  be  presumed,  unless  a  tortious 


^Bscapes.— The  principal  case  is  cited  in  Hooe  v. 
Tebbs,  1  Munf.  606,  bOO;  Stone  t.  Wilson.  10  Gratt. 
540,  545.    See  Johnston  v.  Macon,  4  Call  367,  and  noU. 

New  Trial— Motion  for— To  What  Court  MMtoi— In 
Newberry  t.  Williams,  89  Va.  299.  15  S.  E.  Rep.  866,  It 
is  said,  in  Johnson  v.  Macon,  1  Wash.  4.  Pendlston.  P.. 
expressed  the  opinion  that  a  motion  for  a  new 
trial,  on  the  firround  of  misdirection,  is  never  made 
to  the  trial  court,  but  always  to  a  higher  court:  and 
that  it  was  certainly  irrefirular  and  improper  to 
make  the  motion  to  the  same  Judffe  who  ffave  the 
direction.  This  view,  however,  was  disapproved  In 
Ouerrant  v.  Tinder,  Gilm.  36.  as  beinff  altogether  too 
narrow. 

The  power  of  the  trial  court  to  errant  a  new  trial 
is  now,  and  since  the  year  1860  has  been,  settled  in 
Virginia  by  statute.  Va.  Code  1887,  S  3398.  And,  'be- 
fore the  decision  in  Ouerrant  v.  Tinder.  Jitdgb 
Pendlbton  himself  seems  to  have  abandoned  the 
position  taken  In  Johnson  v.  Macon^  In  his  opinion  In 
Power  V.  Finnie,  4  Call  411. 

The  principal  case  is  cited  also  In  Brldrewater  v. 
AllemonfiT.  98  Va.  544,  25  S.  E.  Rep.  696:  Bank  v.  Wad- 
dill,  31  Gratt.  478:  Danksv.  Rodeheaver.  96  W.  Va. 
290.    See  monoffraphic  note  on  "New  Trials.** 
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escape  l>e  shown,    and  that  fresh  pnraalt  was 
made. 

This  was  an  action  on  the  case,  brought 
bj  the  appellant  in  the  District  Court  of 
Richmond,  against  the  appellee  formerly 
sheriff  of  Hanover  county,  for  the  escape  of 
Parke  Smith  committed  at  the  suit  of  the 
appellant,  upon  a  writ  returned  ''executed 
and  committed  to  jail"  by  William  Bentley 
deputy  sheriff. 

The  declaration  sets  forth  the  writ,  service 
and  return,  that  Macon  kept  an  insufficient 
gaol ;  that  he  voluntarily  and  negligently 
suffered  Smith  to  escape,  and  failed  to  take 
out  an  escape  wax  rant  against  him,  and  to 
make  fresh  pursuit,  by  which  the  plaintiff 
had  lost  his  debt,  &c. 

Upon  not  guilty  pleaded,  the  jury  found  a 
verdict  for  the  defendant,  and  on  the  next 
day  the  plaintiff  moved  for  a  new  trial,  upon 
the  ground  of  a  misdirection  of  the  court,  (at 
the  trial,)  who  instructed  the  jury  to  find 
for  the  defendant,  but  the  motion  was  over- 
ruled, the  court  being  of  opinion,  that 
5  *it  was  incumbent  on  the  plaintiff  to 

prove  an  actual  escape  by  Smith  from 
the  custody,  and  by  the  consent  or  negligence 
of  the  defendant  or  his  deputy,  whereas  the 
only  evidence  given  by  the  plaintiff  at  the 
trial  was  the  record  of  the  suit  against  Smith, 
up  to  the  judgment,  and  the  oath  of  William 
Anderson  the  present  high  sheriff,  that  the 
said  Smith  was  not  at  any  time  turned  over 
to  his  custody  by  assignment  from  any 
former  sheriff,  together  with  the  admission 
of  the  defendant,  that  when  Smith  was 
arrested,  he  the  defendant  was  high  sheriff 
of  the  county,  and  that  Smith  some  years 
after  resided  in  Charleston. 

To  the  opinion  of  the  court,  over-ruling  the 
motion  for  the  reasons  above  mentioned, 
the  plaintiff  excepted,  and  tendered  a  bill, 
which  though  not  appearing  to  have  been 
sealed,  is  made  part  of  the  record. 

Judgment  for  the  defendant  and  appeal. 

The  PRESIDENT  delivered  the  opinion 
of  the  court.  A  Qiotion  for  a  new  trial  upon 
the  ground  of  misdirection  of  the  judge  at 
nisi  prius  is  never  make  to  the  same  judge, 
but  to  the  court  of  Kings  Bench.  To  make 
the  motion  to  the  same  judge  who  gave 
the  direction  is  certainly  irregular,  and 
improper.  The  exception  ought  to  have 
been  stated  to  the  direction  itself. 

But  as  the  exception  states  the  direction 
of  the  judge,  and  the  ground  of  it,  so  as  to 
enable  this  court  to  decide  upon  the  propriety 
of  the  opinion,  we  shall  pass  over  the  form, 
and  enquire  into  the  grounds  of  that  di- 
rection. 

The  opinion  is  in  part  right,  since  the 
actual  escape,  is  the  gist  of  the  action  and 
therefore  ought  to  have  been  proved,  and  in 
part  wrong,  so  far  as  it  required  the  appellant 
to  prove  the  escape  to  have  been  with  the 
consent  or  through  the  negligence  of  the 
sheriff,  since  the  consent  or  negligence,  tho' 
made  necessary  by  the  act  of  Assembly, 
ought  to  be  presumed,  unless  on  the  sheriffs 
parts  a  tortions  escape  be  shewn,  and  that 
fresh  puranit  was  made.    But  it  is  unneces- 


sary to  decide  this  point,  since  that  part  of  the 
opinion  which  was  clearly  right,  will  justify 
the  subsequent  direction  to  the  jury,  there 
being  no  proof  of  an  actual  escape. 

The  parole  proof  is,  that  Macon  was  high 
sheriff  when  Smith  was  arrested,  and  that 
Smith  resided  in  Charleston  some  years  after, 
which  is  certainly  no  proof  of  an  actual 
escape  from  the  defendant  or  his  deputy. 

The  record  proves  him  to  have  been  in  cus- 
tody in  June  1778,  when  Macon  could 
6  not  have  been  sheriff,  as  he  was  so  *at 
the  time  of  the  arrest  in  January  1775, 
more  than  two  years  before.  But  Anderson 
swears,  that  Smith  was  not  turned  over  to 
his  custody  by  assignment  from  any  former 
sheriff.  Let  it  in  the  first  place  be  remarked, 
that  Anderson  was  a  very  improper  witness 
to  exculpate  himself.— But  2dly,  Escapes 
which  in  England  are  fixed  upon  the  sheriff 
from  legal  deductions,  seem  to  be  done  away 
in  this  country,  by  the  act  of  Assembly,  which 
subjects  the  sheriff,  only  where  the  jury 
expressly  find  that  the  debtor  escaped  with 
the  consent,  or  through  the  negligence  of  the 
officer.  This  a  jury  would  hardly  find,  when 
it  appeared  that  the  debtor  was  in  the  actual 
custody  of  a  succeeding  sheriff,  altho'  the 
formality  of  an  assignment  had  been  omitted. 

Besides,  tho'  no  assignment  were  made, 
yet  the  other  mode  of  transferring  prisoners 
by  entry  on  record  might  have  been  observed. 

Judgment  affirmed. 


APRIL  TERM,  1791. 

Smith  V.  Harmanson. 

April  Term.  1791. 

Appeals  —  Beneficial  Brror  —  Bffect*  —  In  an  action 
upon  a  bond,  with  a  penalty,  for  the  payment  of 
money,  the  jury  may  make  their  verdict  of  the 
afffirrefirate  of  principal  and  interest,  and  the  de- 
fendant cannot  appeal  for  that  cause,  since  the 
mode  of  findinff  the  verdict  is  for  his  benefit. 

This  was  an  action  of  debt  brought  upon 
a  bond  in  the  county  court  of  Accomack  by 
the  appellant.  Plea  owe  nothing,  with  leave 
to  give  the  special  matter  in  evidence ; 
but  oyer  is  not  prayed.  Verdict  "that 
the  defendant  doth  owe  to  the  plaintiff 
;fll47  18  4  parcel  of  the  debt  in  the  bill 
aforesaid  mentioned.''  Judgment  is  en- 
tered that  the  plaintiff  recover  against 
the  defendant  £71000  the  debt  in  the  dec- 
laration   mentioned    and    his  costs,  to  be 


•Appeals— Beneflclsl  Brror— Effect— It  is  contrary 
to  the  uniform  decisions  in  this  court  to  permit  a 
party  to  object  to  an  error  which  is  for  his  own 
benefit,  and  has  arisen  from  his  own  act  Kirtley 
V.  Deck.  8  H.  &  M.  808.  Citlnff  Ham  mitt  v.  BuUett,  1 
Call  567:  Smith  v.  Jfarmanson,  1  Wath.  0.  For  the 
above  proposition  the  principal  case  is  cited  and  ap- 
proved in  Preston  v.  Harvey,  2  H.  &  M.  06;  Stenrar  v. 
Effffleston,  6 Call  467:  footnote  to Hammltt v. Bnllett, 
1  Call  667.  See  also.  Pendleton  v.  Vandevler,  1 
Wash.  881;  Eib  v.  Pindall.  6L.eierh  100;  monofirraphic 
notf  on  "Appeal  and  Error"  appended  to  Hill  v. 
Salem  and  Pepper's  Ferry  Turnpike  Co..  1  Bob.  268. 
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discharged  by  the  payment  of  the  said  ;f  1147 
18  4  and  the  costs.  The  bond  appears  upon 
the  record  and  is  with   a  condition  to  pay 

£1000. 
7  *Upon  appeal  to  the  District  court, 

this  judgment  was  reversed,  *'the  same 
having-  been  entered  for  the  ag-greg-ate  sum 
of  the  principal  and  interest  thereon  to  the 
day  of  the  said  judgment.-'  The  judg- 
ment of  the  District  Court  is  for  ^2000 
and  costs,  but  to  be  discharged  by  the 
payment  of  ;flOOO  with  interest  from  the 
time  it  was  payable  and  the  costs. — From 
this  judgment  Smith  appealed. 

The  PRESIDENT.— The  judgment  of 
the  District  Court  is  more  beneficial  to  the 
appellant  than  that  of  the  County  Court 
(with  which  the  defendant  in  that  Court  was 
discontented)  because  it  entitled  him  to  the 
continuing  interest  after  the  judgment. 
Yet  he  appeals  to  this  Court ;  so  that  each 
party  in  his  turn  has  complained  of  an  error 
in  judgment,  which  operated  beneficially  for 
himself. 

The  District  Court  have  erred  upon  their 
own  principles ;  for  if  the  judgment  of  the 
County  Court  should  have  been  for  principal 
and  continuing  interest,  yet  as  the  ;fll47 
18  8  found  by  the  jury  did  not  appear  other- 
wise than  by  calculation  to  be  the  agg^regate 
of  principal  and  interest,  they  should  in  that 
case  have  reversed  the  judgment,  and 
remanded  the  cause  to  the  inferior  court 
for  a  new  trial,  to  ascertain  the  principal 
sum  due  which  was  to  bear  interest.  This 
court  considering  that  the  judgment  of  the 
District  Court  must  be  reversed,  the  next 
question  was,  what  judgment  they  should 
have  pronounced. 

Upon  this,  there  was  some  difficulty  and 
contrariety  of  opinion,  whether  we  should 
pursue  the  principle  of  the  District  Court, 
and  in  doing  so,  direct  a  new  trial  in 
the  County  Court,  or  as  their  judgment 
attained  the  real  justice  of  the  case,  and 
saved  ezpence,  it  should  be  sustained  ? 
or  whether  the  judgment  of  the  County 
Court  should  be  affirmed  ?  a  majority  of 
the  Court  thinking  the  jury  might  make 
their  verdict  of  the  aggregate  of  principal 
and  interest,  which  tending  to  the  benefit 
of  the  defendant,  he  did  not  object  to  it  at 
the  time,  and  could  not  appeal  or  complain  of 
it,  are  for  affirming  that  judgment,  pursuing 
in  this,  the  judgment  of  the  General  Court 
in  the  Norfolk  case  mentioned  at  the  bar, 
which  was  the  same  as  this ;  except  that  here 
there  was  leave  to  give  special  matter  in 
evidence,  from  whence  the  jury  might  have 
drawn  some  ingredients  for  compounding  the 
;f  1147  18  4,  besides  the  aggregate  of  princi- 
pal and  interest,  either  to  increase  or  dimin- 
ish that  aggregate. 

The  judgment  of  the  District  Court  must 
be  reversed  with  costs,  and  that  of  the  County 
Court  affirmed  with  damages  from  the  time 
of  entering  it,  to  that  of  the  judgment  of  the 
District  Court.      

8  ^Pleasants  v.  Bibb. 

April  Term,  1791. 
Bonda— 5csie  of  PeprecUitlon.*— Bond  dated  Ist  of  Feb- 


ruary,  1780,  payable  on  or  before  the  iTth  of 
December.  1781.  and  to  carry  interest  from  the 
Iflth  of  February,  1779.  These  latcer  words,  with 
other  circumstances,  will  fix  the  period,  at  which 
the  scale  of  depreciation  ouffht  to  be  applied,  to 
February,  1779. 

This  was  an  action  of  debt  brought 
in  the  County  Court  of  Prince  Edward 
by  the  appellant  upon  a  bond  bearing  date 
the  1st  of  February  1780,  with  condition  to 
pay  jCIOS  9  2^  on  or  before  the  17th  of  Decem- 
ber 1781,  with  interest  thereon  from  the  16th 
of  February  1779.  Upon  the  plea  of  pay- 
ment, the  parties  consented  to  submit  the 
trial  of  the  cause  to  the  Court  without  a  jury. 

The  Court  upon  a  view  of  the  bond,  to- 
gether with  sundry  exhibits  (all  made  part  of 
the  record)  were  of  opinion  that  the  scale 
of  depreciation  ought  to  be  fixed  to  the  16th 
of  February  1779,  and  so  the  judgment  was 
entered,  from  which  Pleasants  appealed. 

This  judgment  was  reversed  in  the  Dis- 
trict Court  of  Prince  Edward,  and  entered  for 
the  debt  in  the  declaration  mentioned,  to  be 
discharged  by  the  payment  of  £2: 6: 10^  spe- 
cie, the  value  of  the  sum  due,  reduced  accord- 
ing to  law,  with  interest  from  the  16th  of 
February  1779.  From  this  judgment  Pleas- 
ants appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

The  single  question  upon  this  record  is, 
at  what  period  the  scale  of  depreciation 
should  be  applied  to  the  bond  upon  which 
the  judgment  was  rendered. 

The  bond  was  dated  on  the  Ist  of  February 
1780  with  condition  for  payment  on  the  I7th 
of  February  1781,  with  interest  from  the  16th 
of  February  1779,  thereby  indicating,  if  not 
expressing,  that  the  debt  arose  on  the  day  last 
mentioned,  though  not  reduced  to  a  specialty 
until  the  year  1780.  The  record  also  contains 
letters  from  the  obligor,  shewing  the  debt  to 
have  arisen  on  account  of  money-  lent  at 
different  times  in  the  year  1779. 

Upon  the  bond  and  those  circumstances, 
the  County  Court  very  properly  decided  that 
the  debt  arose  in  February  1779  and  was  to 
be  scaled  Is  of  that  period.  The  judgment 
of  the  District  Court  which  consider^  the 
date  of  the  bond  as  the  proper  period  for 
scaling,  is  therefore  erroneous,  and  must  be 
reversed,  and  that  of  the  County  Court 
affirmed.  

9  *Brown  v.  Belches. 

April  Term,  1791, 

Pleadlniraad  Practice— Partnerships— Psllare  to  Serve 
Process    on     One   Member  —  Abntement  *— Action 


•Bonds— Scale  of  Depredation.- On  this  qaestion  the 


principal  case  is  cited  in  Gilkeson  v.  Smith,  16  W. 
Va.  eo;  Bierne  r.  Browd,  10  W.  Va.  761;  Dearinr  v. 
Rucker,  18  Qratt  466  (see  noM ;  Boffle  v.  Vowles.  I 
Call  246  (see  no^tf).  See  also.  Hill  v.  Southerland,  1 
Wash.  128:  Skipwith  v.  Clinch.  2  Call  26S.  and  note: 
xnonofirraphlc  note  on  "Bonds'*  appended  to  Ward  v. 
Chum,  18  Oratt  801. 

•Plendlns- Partnership— Pnllnre  to  Servo  Process  on 
One  Member  of  Firm— Abatement— All  contracts  with 
partners  are  Joint  and  several,  and  every  partner  la 
liable  to  pay  the  whole,  and  in  what  proportioh  the 
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atrainst  two  partners  to  recover  a  partnership 
debt.  The  writ  was  executed  on  one  only,  and  as 
to  the  other,  he  was  returned  "no  inhabitant  of 
the  city,'*  and  the  suit  was  entered,  abated  as  to 
him.  One  partner  may  be  sued  alone  for  a  part- 
nership debt,  and  he  can  help  himself  only  by  a 
plea  in  abatement.  Thouffh  the  declaration  state 
a  joint  contract,  this  does  not  rary  the  rule.  The 
salt  was  properly  abated,  as  to  the  partner  not 
serred  with  the  process,  under  the  act  of  as- 
sembly. 

This  was  an  action  on  the  case,  upon 
an  insimul  computasset,  instituted  in 
the  Boroug^h  court  of  Williamsburg  by 
Belches  against  Brown  the  appellant,  and 
William  Eaton.  The  declaration  is  against 
both,  but  an  abatement  of  the  suit  was 
entered  as  to  Baton,  upon  the  return  of  the 
writ,  that  he  was  no  inhabitant  of  the  city. 
—Plea,  non  assumpsit. — By  consent  of  par- 
ties the  cause  was  referred  to  arbitrators, 
whose  award,  it  was  agreed,  should  be  the 
judgment  of  the  court.  This  order  was  not 
discharged,  but  at  a  subsequent  term  a  jury 
was  impanelled,  who  found  for  the  plain- 
tiff.— A  new  trial  being  granted,  a  second 
verdict  was  found  in  favour  of  the  plaintiff, 
and  judgment  being  accordingly  entered  up 
in  his  favour,  the  defendant  appealed  to  the 
District  Court  of  Williamsburg  where  the 
judgment  being  affirmed,  an  appeal  was 
taken  to  this  court. 

The  PRESIDENT.— The  objection  made 
to  the  judgment,  is  that  it  could  not  be 
entered  against  one  partner  only,  upon  a 
partnership  transaction. 

The  case  of  Rice  v.  Shute,— 5  Burr.  2611 
shews,  that  one  partner  may  be  sued  alone, 
and  that  the  plaintiff  shall  not  be  nonsuited 
at  the  trial  upon  proof  th^t  there  are  other 
partners.  If  the  defendant  would  take  ad- 
vantage of  that  circumstance,  he  must  plead 
in  abatement,  and  point  out  the  other 
partners. 

The  distinction  between  torts  and  contracts 
is  over-ruled,  and  the  principle  seems  to  be 
established  that  the  party  contracted  with 
may  be  sued  alone. 

In  this  case  the  plaintiff  took  out  his  writ 
against  both ;  one  could  not  be  found,  and, 
according  to  the  act  of  assembly,  the  suit 
abated  as  to  him. 

The  defendant,  who  was  arrested,  pleads 
that  he  did  not  assume — The  jury  have 
found  that  he  did — The  defendant,  without 


others  are  contributors  is  a  matter  merely  amonff 
themselves.  The  plaintiff  may,  however,  brinffs  his 
action  ajrainst  one,  but  he  may  compel,  by  a  pl^  in 
abatement,  the  plaintiff  to  Join  them;  but  if  one 
partner  is  out  of  the  kinffdom.  and  not  amenable  to 
the  process  of  the  court,  then  the  plaintiff  may  pro- 
ceed siuflTly  affalnst  the  other.  Courson  v.  Parker, 
»  W.  Va.  Kl,  20  S.  E.  Rep.  684.  citing  Brown  v.  BeU 
che$,  1  Wash,  (  Vcl)  9.  See,  citinsr  the  principal  case 
for  the  above.  Shields  V.  Oney,  5  Munf.  562:  Early 
V.  Clarkson.  7  Leisrh  90;  McVeifirh  v.  Bank,  26  Gratt 
92&1  /oot-noU  to  McC2dl  v.  Turner,  1  Call  188;  Swin- 
deU  V.  Harper.  51  W.  Va.  881.  41  S.  E.  Rep.  117.  See 
also,  monoffraphic  noU  on  "Abatement.  Pleas  in**  ap- 
pended to  Warren  v.  Saunders,  27  Gratt  250. 


assigning  errors  or  taking  any  exceptions, 
appeals  from  a  general  verdict. 

Though  the  declaration  charges,  that  the 
defendant  with  another  assumed,  a  fact 
which  as  to  that  other  is  not  tried,  yet,  this 
doesjnot  vitiate  the  defendant's  assumpsit, 
which  is  found  against  him. 

Judgment  affirmed. 


10 


*Hudson  V.  Johnson. 

April  Term,  1T91. 


Pasrment*— Authority  of  Attorney  to  Receive— Custom.t 

—Payment  to  an  attorney  at  law  is  srood,  on  the 
custom  of  the  country,  particularly  if  he  have 
possession  of  the  evidence  of  the  debt.  Under 
particular  circumstances,  it  miarht  be  otherwise: 
—as  if  notice  be  ffiven  to  the  debtor  that  no  such 
power  is  vested  in  the  attorney. 

5«iiie— After  Salt  Broui:ht—Co«ts.t— Evidence  may  be 
ffiven  of  payments  made  after  suit  brought  at 
any  time  before  trial;  but  not  so  as  to  deprive  the 
plaintiff  of  costs  if  the  payments  were  made  after 
suit  brouffht. 

A|>pellste  Practice- Jodsnient  ReverMd  as  to  Costs— 
Dsmsffes.— Where  the  appellate  Ctourt  reverses  the 
Judgrment  as  to  costs,  the  successful  party  is  not 
entitled  to  damages  on  the  costs. 

This  was  an  action  of  debt,  instituted 
in  the  county  court  of  Louisa  by  the 
appellant,  against  the  appellee.— Plea,  pay- 
ment. 

At  the  trial  the  plaintiflF  filed  a  demurrer 
to  the  evidence,  stating,  that  the  defendant 
offered  in  evidence  to  maintain  the  issue  on 
his  part,  a  receipt,  bearing  date  long  subse- 
quent to  this  suit,  given  by  John  L/Cwis  the 
attorney  who  prosecuted  this  action  for  the 
plaintiff,  and  amongst  whose  papers  the 
bond  on  which  the  suit  was  brought,  was 
found;  as  also,  that  prior  to  the  payment 
made  by  the  said  defendant  to  the  said  Lewis, 
on  which  account  the  said  receipt  was  given , 
the  defendant  applied  to  the  plaintiff  to  know 


4'Ps3niieiits— Authority  of  Attorney  to  Receive.- In 

Smith  V.  Laml>erts,  7  Gratt.  143,  it  is  said,  in  Hudson 
V.  Johnson,  1  Wash.  10,  it  was  decided  that,  in  general, 
payment  to  an  attorney  of  a  debt  which  he  is  em- 
ployed to  recover,  is  rood  on  the  custom  of  the 
country,  particularly  if  he  has  possession  of  the 
evidence  of  the  debt;  and  in  Smock  v.  Dade,  6  Rand. 
839.  it  is  asserted  by  the  areneral  court  as  a  well  set- 
tled doctrine,  that  while  the  authority  of  an  attor- 
ney does  not  extend  to  the  commutation  of  a  debt 
without  the  client's  assent,  his  receipt  of  actual 
payment  is  a  complete  protection  to  the  debtor.  See 
also,  ciUnfiT  the  principal  case,  Wilkinson  v.  Holloway. 
7  LeifiTh  285:  Yoakum  v.  Tilden,  3  W.  Va.  170;  foot-noU 
to  Branch  v.  Burnley,  1  Call  147.  See  also,  Wilson  v. 
Stokes,  4  Munf.  456:  monosrraphlc  note  on  "Attorney 
and  Client"  appended  to  Johnson  v.  Gibbons,  87 
Qratt.  632, 

tCastom.— The  principal  case  is  cited  in  Baker  v. 
Preston,  Gilmer  286. 

tCosts.— The  principal  case  is  cited  in  McRea  v. 
Brown,  2  Munf.  48;  Dansrerfleld  v.  Rootes.  1  Munf. 
583;  DouGTlass  v.  McCoy,  24  W.  Va.  726.  See  mono- 
graphic no^e  on  "Costs"  appended  to  Jones  v.  Tatum. 
19  Gratt.  720. 
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where  the  bond  was,  who  replied  that  it  was 
in  the  possession  of  the  said  Lewis. — The  de- 
murrer was  not  joined,  but  the  jury  were  dis- 
charged, and  at  a  subsequent  term,  the  court, 
after  argument,  over-ruled  the  demurrer,  and 
gave  judgment  for  the  defendant  with  full 
costs,  from  which  the  plaintiff  appealed  to 
the  District  Court  of  Charlottesville. 

The  District  Court  reversed  the  judgment, 
so  far  as  costs  were  awarded  the  defendant 
preceding  the  payment  to  Lewis,  and  affirmed 
it  as  to  the  residue  ;  and  entered  judgment 
for  the  appellee  for  the  costs  incurred  up  to 
the  time  of  such  payment,  and  damages  for 
retarding  the  execution  thereof  with  the  costs 
of  the  appeal. 

From  this  judgment  Hudson  appealed  to 
this  Court. 

The  PRESIDENT.— In  general,  pay- 
ment to  an  attorney  at  law,  is  good  on  the 
custom  of  the  country,  particularly  if  he 
have  possession  of  the  specialty.  Under 
particular  circumstances  this  rule  might  not 
apply,  as  if  notice  were  given  that  no  such 
power  was  vested  in  the  attorney.  But  in 
this  case,  the  circumstances  support  the  gen- 
eral principle  ;  for  upon  enquiry  being  made 
for  the  bond,  the  defendant  was  referred  by 
the  plaintiff  to  the  attorney. 

It  was  objected  to  the  payment,  that  it 
was    made    after  the  action   was  brought : 

It  has  always  been  the  practice,  and  very 
properly  so,  to  allow  discounts  up  to  the  time 
of  the  trial,  but  not  so  as  to  destroy  the  plain- 
tiffs action,  and  entitle  the  defendant  to  costs; 
in  that  case,  it  should  be  considered  by  anal- 
ogy to  the  case  of  bringing  the  money  into 
Court,  so  as  to  entitle  the  plaintiff  to  a 
11  ^judgment  for  costs.  Under  the  equity 
of  the  act,  we  think  a  payment  to  the 
plaintiff  equivalent  to  bringing  the  money 
into  court. 

The  judgment  therefore  of  the  District 
Court  is  right  in  reversing  that  of  the  County 
Court,  giving  costs  to  the  defendant,  and 
awarding  the  plaintiff  his.  But  we  cannot 
affirm  this  judgment,  because  it  goes  further, 
and  awards  damages  on  those  costs. 

It  must  therefore  be  reversed  with  costs 
for  that  error,  as  to  the  damages,  and  be 
affirmed  as  to  the  residue. 


Shermer  v.  Beale. 

April  Term.  1791. 

Awards— 5ettlnK  Aside— Reasons.*— Reasons  for  set- 
tlngr  aside  awards,  are  eitber  for  some  iUearality, 
or  injustice,  apparent  on  the  face  of  them,  or  for 
misbehaviour  in  the  arbitrators. 

Same— 5aine— Arbitrators  Parties— Demurrer.— If  the 
arbitrators  be  made  parties  to  a  suit  for  settinar 
aside  their  award,  they  may  demar  to  the  bill. 


•Awards— Settlni:  Aside— Mistake.— On  this  ques- 
tion the  principal  case  is  cited  in  foot-note  to  City  of 
Portsmouth  v.  Norfolk  County,  81  Gratt  727: 
Kincaid  v.  Cnnlnflrham,  2  Munf.  1.  See  Pleasants 
y.  Ross,  1  Wash.  158;  also,  monographic  noteou  "Ar- 
bitration and  Award"  appended  to  Bassett  v.  Cun- 
ninsrham.  0  Gratt  684. 

Bonds— Endorsement  Considered  Part  of  Bond.— As 


The  appellant  having  filed  a  bill  in  the 
High  Court  of  Chancery  against  the  appellee 
praying  an  account,  an  order  was  made  by 
consent  of  parties,  referring  all  matters  in 
difference  between  them  to  the  final  deter- 
mination of  two  arbitrators,  indifferently 
chosen  by  them,  and,  in  case  of  their  dis- 
agreement, to  such  umpire  as  they  should 
chuse,  who  are  to  proceed  to  determine  the 
same,  in  conformity  to  bonds  entered  into 
by  the  parties  on  the  6th  day  May  1788. 

The  bond  referred  to,  submits  all  suits, 
actions,  litigations,  and  controversies  to  the 
final  determination  of  the  two  arbitrators 
named  in  the  above  order,  whose  award  was 
not  to  be  made  before  the  1st  of  December 
following,  that  the  parties  might  have  time 
to  procure  their  testimony.  It  stipulates 
that  the  above  suit  in  chancery  should,  by 
a  rule  of  Court  be  referred  to  the  same  arbi- 
trators, to  be  proceeded  in  and  determined 
according  to  the  principles  of  this  agree- 
ment ;  that  all  other  suits  depending  in 
other  Courts  should  also  l>e  referred  to  the 
same  arbitrators  ;  the  arbitrators  to  name  an 
umpire  in  case  of  their  disagreement ;  the 
award  or  umpirage  to  be  made  the  judg- 
ment or  decree  of  the  respective  courts  as 
far  as  they  are  applicable  to  the  respective 
cases ;  they  to  be  final,  and  no  advantage 
to  be  taken  of  any  informality  of  defeat  in 
the  rules  of  reference,  award,  decree  or  judg- 
ment, nor  an  appeal  to  be  prayed,  or  writ  of 
error  applied  for,  to  such  decree  and 
judgment.  The  bond  then  proceeds  to  lay 
down  certain  rules  and  principles  by 
which  the  reference  is  to  be  conducted,  and 
stipulates  that  Shermer  is  to  receive,  in 
satisfaction  of  any  sum  which  might 
12  *be  awarded  him,  bonds  or  judgments 
if  decided  to  be  good,  by  the  arbitra- 
tors, but  to  be  guaranteed  by  Beale.  The 
award  to  be  made  in  writing,  ready  to  be 
delivered  on  or  before  the  1st  of  June  1789. 

Upon  this  bond  was  endorsed  an  a|i^ee- 
ment  signed  by  the  parties,  bearing  date  the 
30th  of  May  1789,  authorising  the  arbitrators 
by  endorsement  on  the  above  bond,  to 
appoint  any  person  they  might  chuse  to  assist 
them  in  forming  and  making  up  the  award, 
such  person  to  be  paid  by  the  parties  for  his 
trouble ;  the  award  to  be  ready  to  be  deliv- 
ered by  the  20th  of  June  1789,  and  to  have  the 
same  effect,  and  be  entered  up  in  Court  in  the 
same  manner,  as  if  it  were  made  and  delivered 
by  the  two  arbitrators,  on  or  before  the  day 
for  that  purpose  appointed.  The  parties 
then  bind  themselves  in  the  penalty  of 
;f  10,000,  each,  to  the  other,  to  abide  by  this 
agreement,  which  is  not  to  change  or  alter 
the  bond  in  any  respect,  except  as  is  therein 
expressed. 


to  when  an  endorsement  will  be  considered  as  part 
of  a  bond  the  principal  case  is  cited  in  Price  v.  Kyle. 
9  Gratt  250,  251,  smA  foot-not«  ;  Manlove  v.  Thrift.  S 
Munf.  494:  Eib  v.  Pindall,  6  Leifirh  117:  Stone  v. 
Hansbrouffh,  5  Leisrh  424  :  Smithy.  Spiller.  lOQratt. 
822  ;  Carter  v.  Noland,  86  Va.  871.  10  S.  E.  Rep.  005  : 
State  v.  Rawson,  25  W.  Va.  81  ;  Calwell  v.  Caperton. 
27  W.  Va.  412,  415.  See  monographic  note  on  "Bonds** 
appended  to  Ward  t.  Churn,  18  Gratt.  801. 
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An  endorsement,  bearinf^  date  the  30th  of 
May  1789,  is  made  upon  the  bond  by  the  two 
arbitrators,  appointing  a  third  person  to  unite 
with  them,  or  one  of  them,  in  forming  and 
making  up  the  award.  ' 

An  award  was  made  and  returned,  signed 
by  the  three  arbitrators,  by  which  they 
award  to  the  plaintiff  £3022  to  be  paid  con- 
formably with  the  agreement  in  the  condi- 
tions of  the  bonds  respectively  set  forth  ; 
and  further,  that  the  defendant  in  3  months 
from  the  date  thereof  give  bond  with  good 
security  to  the  plaintiff,  to  indemnify  him 
against  two  bills  of  exchange  for  ;^6(X)  ster- 
ling each,  endorsed  by  the  said  plaintiff. 
And  on  the  defendant's  complying  with  this 
award,  each  party  to  execute  to  the  other 
a  release  of  and  concerning  all  matters  and 
things  by  the  said  order  referred  to  the 
arbitrators  :— the  defendant  to  pay  the  costs 
of  this  suit. 

On  the  motion  of  the  plaintiff  to  enter  up 
the  award  and  bond  as  the  decree  of  the  High 
Court  of  Chancery,  the  judge  of  that  Court 
refused  to  admit  the  affidavit  of  the  defend- 
ant, stating  certain  exceptions  to  the  award 
and  umpirage,  to  be  entered  as  part  of  the 
proceedings  in  the  cause,  and  ordered  the 
bonds  of  submission,  with  the  endorsements 
thereon,  and  the  award  and  umpirage  to 
be  registered.  But  the  Court  refus^  to 
make  an  absolute  decree  in  the  terms,  or 
according  to  the  tenor,  of  the  award  and  um- 
pirage, lest  the  defendant  might  possibly  be 
precluded  from  availing  himself  of  any  ex- 
ception not  appearing  on  the  face  of  the 
award  and  umpirage,  to  which  it  might  be 

liable. 

13  *It  was  therefore  decreed  and  ordered, 

*'  that    the  defendant  do  perform  the 

said    award  and  umpirage,  unless  cause  be 

shewn  against  it  by  the  succeeding  term.'' 

Beale  then  filed  a  bill,  making  Shermer  and 
the  arbitrators  parties,  stating  various  objec- 
tions to  the  justice  and  propriety  of  the  award, 
and  charging  one  of  the  arbitrators  with  par- 
tiality. 

To  this  bill  Shermer  filed  his  answer^ 
denying  all  the  allegations  in  the  bill:  no 
replication  was  filed  to  this  answer,  nor  did 
the  arbitrators  answer  the  bill.  At  the  term 
succeeding  at  that  which  the  interlocutory 
order  before  mentioned  was  made,  Beale 
shewed  cause  against  a  final  decree  being 
entered  up,  **  insisting  that  the  Court's 
authority  to  make  the  said  decree  must  be 
derived,  either  from  the  submission  of  the 
6th  May  1788,  or  that  of  the  30th  of  May 
1789:  that  no  such  authority  was  derived 
from  the  former,  because,  though  it  was 
made  a  rule  of  Court,  yet  the  award  and 
umpirage  was  not  made  within  the  time 
limited  by  it :  nor  from  the  latter,  because 
it  was  not  made  a  rule  of  Court."  The 
chancellor  being  satisfied  with  the  cause 
shewn,  set  aside  the  former  order  and  decree, 
from  which  Shermer  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

Submissions  were  made  rules  of  court, 
by  consent,    at   common   law,    before    the 


statute.    Sid.  54.  T.  Ray.  35.  and  afterwards 
under  the  statute  of  9    &  10    William    III. 

It  seems  to  have  been  practiced  on  bonds 
of  submission  with  condition  that  the  sub- 
mission should  be  made  a  rule  of  court, 
either  to  proceed  to  the  award,  and  to  have 
that  entered  as  the  judgment  of  the  court,  or 
to  have  the  rule  previously  entered.  The 
former  was  the  case  in  Baily  &  Chesely 
1  Salk.  72.  Since,  on  deciding  the  ques- 
tion about  consent,  the  award,  not  the 
submission,  was  made  the  rule  of  the  court. 

Under  the  authority  of  this  case,  (the  in- 
dorsement being  considered  as  evidence  of 
consent  that  the  award  should  be  made  tl^e 
judgment  of  the  court,)  the  award  might 
have  been  confirmed  without  a  previous  rule 
of  submission. 

In  2  Atk.  501.  New  rules  of  court  were 
made  to  enlarge  the  times,  but  this  does  not 
prove  that  they  were  necessary.  The  court 
of  chancery  in  England  is  always  open,  and 
it  might  have  been  a  more  convenient  prac- 
tice,   than    to  enter    into  new  agreements 

to  extend  the  time. 
14  *The  indorsement  is  to  be  considered 

as  incorporated  with,  and  part  of  the 
condition  of  the  bond,  so  as  to  constitute  one 
entire  agreement,  and  to  be  taken  by  rela^ 
tion  to  the  date  of  the  bond,  so  as  to  bring  it 
within  the  original  rule.  In  this  view  of  the 
case,  the  Chancellor  erred  in  his  decision 
upon  the  cause  shewn,  on  the  ground  which 
he  took. 

We  have  examined  this  voluminous  record, 
to  see  if  there  be  any  other  ground  more 
tenable.  Reasons  for  obstructing  or  settii]^ 
aside  awards,  according  to  the  best  construc- 
tion of  the  statutes,  are  either  for  some  ille- 
gality or  injustice  apparent  on  the  face  of 
them,  or  for  misbehaviour  in  the  arbitrators. 
Every  argument,  derived  from  the  spirit  of 
the  statutes  of  Jeofails  in  favor  of  judg- 
ments, applies  with  increased  force  in  favor 
of  awards,  since  the  judges  in  the  latter  case 
are  of  the  parties  own  chusing. 

The  bill  filed  in  this  case,  shewing  cause 
against  the  award,  not  only  goes  over 
the  ^hole  subject  of  dispute,  referring  to 
former  bills,  answers  and  accounts,  but 
contains  a  libel  against  one  of  the  arbijtra- 
tors,  and  all  of  them  are  made  defendants. 

This  is  a  strange  proceeding,  first  to  chuse 
judges  to  decide  a  dispute,  and  then  to  make 
them  defendants  to  a  suit,  in  order  to  demand 
of  them  the  reasons  of  their  decision.  The 
arbitrators  might  have  demurred  to  the  bill, 
not  being  obliged  to  answer. 

The  defendant  Shermer  has  fully  denied 
all  the  charges  in  the  bill,  and  has  done 
away  the  ground  of  suspicion  (for  it  was 
only  suspicion)  of  a  partial  attachment 
to  him,  in  one  of  the  arbitrators. 

The  causes  therefore  being  fully  done 
away  in  the  mode  chosen  by  the  appellee, 
(like  the  case  of  an  injunction  which  in  such 
a  case  would  have  been  dissolved,)  there 
appears  no  reason  to  obstruct  the  decree  di- 
recting the  award  to  be  performed. 

Decree  reversed  with  costs. 
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Ross  V.  Norvell. 

April  Term,  1791. 

Absolute  Deeds— Parol  Evidence  to  Show  Intended  as 

a  Mortgage. *— Parol  evidence  may  be  admitted  to 
prove,  that  an  absolute  deed  was  intended  to 
operate  as  a  mortsraffe.  It  cannot  be  laid  down  as 
a  general  rule,  that  parol  proof  to  contradict  a 
deed,  is  not  to  be  admitted  in  any  case,  or  that  It 
is  to  be  admitted  in  all  cases. 
Mortgages— Redemption— Statute  of  Limitations. t— 
The  reason  why  twenty  years  is  generally  fixed 
upon  as  the  time,  within  which  an  application  to 
redeem  must  be  made,  Is  not  because  the  entry 
is  taken  away  after  that  period,  but  because  the 
right  of  redemption,  after  such  a  lapse  of  time,  Is 
presumed  to  have  been  abandoned.  Slaves  may 
be  redeemed  after  five,  and  within  twenty  years. 

The  appellee  on  the  5th  of  April  1779,  filed 
his  bill  in  the  High  court  of  Chancery,  pray- 
ing- to  redeem  certain  negroes  which  he 
states  he  had  mortgaged  to  the  appellant  in 
the  year  1765,  to  secure  the  payrtient  of  a 
debt  due  to  him.  The  slaves  were  conveyed 
by  an  absolute  bill  of  sale,  bearing  date  the 
18th  of  June  1765,  with  a  warranty,  and  a  re- 
ceipt for  the  consideration  stated  in  the  deed, 
was  indorsed  thereon.  The  bill  states, 
15  *that  the  conveyance,  though  absolute 
'  in  form,  was  intended  as  a  security, 
and  that  it  was  verbally  agreed  at  the  time. 


^Absolute    Deeds  —  Mortgages  —  Parol     Evidence.  — 

Parol  evidence  may  be  admitted  to  prove,  that  an 
absolute  deed  was  intended  to  operate  as  a  mort- 
gage. For  this  proposition  the  principal  case  is 
cJUed  in  Robertson  v.  Campbell.  3  Call  481,  and  note; 
Dabney  V.  Oreen,  4  H.  &  M.  UO:  Roberts  v.  Cocke,  1 
Rand.  128;  Land  v.  Jeffries,  6  Rand.  270;  Kroesen  v. 
Seevers.  5Lelgh439:  Bank  of  U.  S.  v.  Carrlngton.  7 
Leigh  687;  Moss  v.  Green,  10  Leigh  272;  Hancock  v. 
Talley,!  Va.  Dec.  447;  Walraven  v.  Lock,  2  Pat.  &  H. 
552;  Jarrett  v.  Johnson.  11  Gratt.  838;  Suavely  v. 
Pickle,  29  Gratt  31;  KUnck  v.  Price,  4  W.  Va.  9; 
Nease  v.  Capehart.  8  W.  Va.  125;  Vangtlder  v.  Hoff- 
man, 22  W.  Va.  19;  Lawrence  v.  DuBols,  16  W.  Va. 
448;  Hoffman  v.  Ryan.  21  W.  Va.  480.  See  further, 
upon  the  admission  of  parol  evidence  to  explain 
written  Instruments.  Flemings  v.  Willis.  2  CalfS.  and 
noU;  Gatewood  v.  Burrus,  8  Call  194.  and  note;  Her- 
bert v.  Wise,  3  Call  289,  and  no^«;  monographic  note 
on  "Deeds"  appended  to  Flott  v.  Com.,  12  Gratt.  564; 
monographic  note  on  "Mortgages"  appended  to 
Forkner  v.  Stuart,  6  Gratt  197.  The  principal  case 
is  reported  In  1  Am.  Dec.  422. 

tMortgages— Redemption— Statute  of  Limitations.— 
In  Jones  v.  Comer,  5  Leigh  354,  It  is  said:  "In  mort- 
gages even  on  land,  the  right  of  redeeming  after 
twenty  years  is  presamed  to  have  been  abandoned, 
and  a  fortiori  it  applies  to  mortgages  of  slaves;  and  if 
the  creditor  does  not  seek  to  foreclose  the  equity  of 
redemption  within  that  time,  a  strong  presumption 
arises  that  the  debt  has  been  paid,  or  the  deed  re- 
leased. Boss  V.  Norvell,  I  Wash.  14.''  See  also,  di ting 
the  principal  case  on  this  point,  foot-note  to  Hapna 
V.  Wilson,  8  Gratt  243;  Suavely  v.  Pickle.  29  Gratt 
39;  foot-note  to  Smith  v.  Railroad  Co.,  38  Gratt  617; 
Pltzerv.  Burns,  7  W.  Va.  72,  75;  Camden  v.  Alklre,  24 
W.  Va.  W8;  Criss  v.  Crlss,  28  W.  Va.  396,  398,  401.  See 
monographic  note  on  "Mortgages"  appended  to 
Forkner  v.  Stuart  6  Gratt  197. 


that  the  plaintiff  might  redeem  at  any  time, 
upon  payment  of  the  principle  and  interest, 

The  answer  admits  the  conveyance,  but 
insists  that  the  sale  was  absolute,  and  was 
intended  as  a  satisfaction  of  a  prior  debt  due 
to  the  defendant. 

Sundry  depositions  were  taken  in  the 
cause,  some  of  which  fully  establish  the  alle- 
gations in  the  bill,  but  there  is  considerable 
contrariety  in  the  evidence  as  to  the  real  in- 
tention of  the  conveyance. 

Upon  a  hearing  of  the  cause,  the  Chan- 
cellor decreed  the  defendant,  to  deliver  the 
slaves  and  their  increase  to  the  plaintiff,  and 
to  pay  the  profits  of  them,  (after  deducting 
therefrom  the  debt  and  interest  to  secure 
which  they  were  conveyed,)  to  the  plainti£F, 
for  ascertaining  which  profits  an  account 
was  directed. 

From  this  decree  the  defendant  appealed. 

The  defendant  Ross,  filed  a  cross  bill  in  the 
terms  of  his  answer,  and  in  addition  thereto 
stated  two  promissory  notes  signed  by  Nor- 
vell,  in  this  year  1767,  the  one  for  £S:  8:  6  for 
the  hire  of  the  above  mentioned  negroes,  from 
the  18th  of  June  1765,  until  the  8th  of  June 
1767,  and  the  other  for  13s.  9d.  for  their  hire 
from  the  last  mentioned  date  until  the  10th 
of  September  following:  and  that  at  the 
hearing  of  the  original  suit  he  was  unable  to 
produce  the  above  notes,  which  would  have 
proved  the  sale  to  be  absolute.  The  bill 
prays  a  suspension  of  the    original   decree. 

The  answer  to  the  cross  bill  is  aflat  denial 
of  all  the  allegations  in  it,  and  states  that 
the  notes  were  given  for  the  accruing  interest 
of  the  debt  due. 

Upon  a  hearing  of  the  cross  cause  upon  bill 
and  answer,  the  bill  was  dismissed,  from 
which  decree  also,  Ross  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

It  is  objected  in  this  case,  that  here  is 
an  absolute  deed,  and  that  no  parol  proof  is 
to  be  admitted  to  contradict  it.  This  is  a 
question  important  in  its  consequences,  but 
which,  in  its  full  latitude,  cannot  be  admitted 
either  way,  as  the  general  rule.  That  is  to 
say,  we  cannot  determine  that  it  is  not  to  be 
admitted  in  any  case,  or,  that  it  is  to  be 
admitted  in  all  cases. 

To  say  that  it  shall  be  admitted  in  no  case, 
would  be  to  overturn  all  the  decisions  in 
which  relief  has  been  granted  against 
16  *deeds,  upon  the  ground  of  fraud,  mis- 
take, oppression  or  imposition ;  or  that 
they  were  made  upon  a  secret  trust  between 
the  parties.  In  all  which  cases,  the  fact 
which  is  the  ground  of  relief,  is  established 
by  the  testimony  of  witnesses.  Of  the  first 
class,  the  books  abound  with  instances  which 
are  stated  in  the  case  of  lord  Irnham  v. 
Child.  Brow.  Ch.  Rep.  92.  Of  the  latter 
there  are  also  many.  The  case  of  Gascoin 
V.  Thwing,  1  Vern.  366,  is  a  strong  one. 
A  purchases  in  the  name  of  B,  to  whom  the 
conveyance  is  made.  A  was  admitted  to 
prove  that  he  paid  the  purchase  money,  so 
as  to  make  it  a  resulting  trust  to  hiinself . 
So  in  the  case  of  Hill  &  wife  v.  Wigg^ett, 
2  Vern.  547,  a  surrender  of  a  feme  covert. 
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and  the  admission  upon  the  roll,  were  of  a 
moiety  only  of  her  estate.  Yet  an  entry  on 
the  stewards  book,  and  parol  proof  by  the 
foreman  of  the  jury,  were  admitted  as  good 
evidence  to  prove  that  she  surrendered  the 
whole. 

But  ag^ainst  the  current  of  authorities 
is  cited  the  case  of  lord  Irnham  v.  Child, 
Brow.  Ch.  rep.  92.  Child  as  agent  for  Mr. 
Lutterel  son  of  lord  Irnham,  (but  that  circum- 
stance not  known  to  the  father)  treated 
with  lord  Irnham  for  the  purchase  of  an  an- 
nuity. The  terms  being  settled,  it  was 
agreed  that  the  annuity  should  be  redeem- 
able, but  both  parties  consented  that  it 
should  not  be  inserted  in  the  grant,  on  a 
supposition  that  it  would  make  the  contract 
usurious  and  void.  The  annuity  was  as- 
signed by  Mr.  L/utterel  to  others,  and 
then  lord  Irnham  brought  his  bill  to  re- 
deem  on  the  ground  of  the  private 
agreement.  Parol  proof  was  offered  to  prove 
it,  and  in  support  of  its  admissibility  a  string 
of  cases  are  cited.  Does  the  chancellor  over- 
rule their  authority  ?  By  no  means ;  he 
affirms  them.  Having  stated  the  rule  of  law, 
that  a  deed  in  writing  will  admit  of  no  con- 
tract that  is  not  part  of  the  deed  whether  it 
adds  to,  or  takes,  from  the  contract,  becomes 
to  the  chancSery  cases,  and  says,  **  It  is  con- 
tended to  be  the  general  authority  of  a  court 
of  equity  to  relieve  in  cases  of  fraud,  trust, 
accident  or  mistake,  which  applies  to  agree- 
ments as  well  as  to  other  subjects.  This 
must  always  clash  with  the  argument  drawn 
from  the  statute.  It  is  admitt^,  that  if  there 
be  no  fraud  the  deed  will  bind.  But  objected, 
that  when  fraud  interferes,  there  the  evi- 
dence may  be  introduced."  Does  he  over- 
rule the  objection  in  the  cases  on  which  it 
is  founded  ?  On  the  contrary,  he  says,  **  it 
is  founded  on  a  great  deal  of  wisdom  and 
good  sense.  But  the  question  is,  if  it  were 
to  be  admitted  in  all  cases,  whether  it  would 
not  be  subversive  of  justice :    The  court  have 

held  that  it  would." 
17  *He  then  puts  the  question  of  fraud  ; 

if  there  were  proof  of  that,  the  rule  of 
evidence  would  not  be  subverted  in  admitting 
it.  Then,  the  case  of  mistake  ;  he  says,  the 
court  would  not  overturn  the  rule  of  evidence 
by  varying  the  deed,  but  that  it  would  be  an 
equity  dehors  the  deed.  He  then  proceeds  to 
state  the  circumstances  of  that  case,  and 
concludes  thus :  '*  I  have  no  idea  of  this 
being  notice  to  the  assignee  of  the  annuities, 
that  they  were  redeemable.  It  is  argued 
several  ways  ;  that  they  had  notice  person- 
ally; that  they  had  notice  by  their  agent, 
and  that  it  was  necessary  for  them  to  apply  to 
lord  Irnham  :  this  might  have  place,  if  they 
were  bringing  a  bill  against  lord  Irnham, 
but  here  it  has  no  place,  for  the  deed  was 
shewn  to  them  by  which  he  conveyed  abso- 
lutely. I  am  not  able  to  conceive,  that  they 
were  obliged  to  recur  to  him,  any  more  than 
if  it  had  been  a  dormant  equity :"  and  so 
dismissed  the  bill. 

I  think  this  case  turns  principally  upon 
the  equity  of  the  assignees,  who  purchased 
on  the  faith  of  the  absolute  deed,  and  would 
have  applied  strongly  in  favor  of  a  purchaser 


from  Mr.  Ross  without  notice.  The  general 
principles  of  the  case  prove,  that  parole 
evidence,  when  there  is  a  deed,, is  not  to  be 
admitted  in  all  cases,  nor  refused  in  all, 
every  case  must  depend  on  its  own  circum- 
stances. In  that  just  noticed,  the  Chancellor 
admitted  the  proofs  to  be  read,  to  discover 
if  there  were  ground  for  relief  on  a  new  head 
of  equity,  and  on  the  testimony,  determined 
there  was  not. 

The  court  have  the  less  difficulty  in  admit- 
ting the  proofs  on  the  present  occasion, 
since  Norvell  was  suffered  to  remain  in  pos- 
session of  the  slaves,  two  years,  as  appears 
from  the  written  papers ;  and  this  being  con- 
trary to  the  ordinary  effect  of  a  sale,  gives  an 
impression  of  a  trust  of  some  kind,  between 
the  parties,  and  admits  the  introduction  of 
evidence  to  explain  that  trust. 

The  next  objection  is  to  the  length  of  time. 
It  is  contended  that  after  20  years,  the  Chan- 
cellor will  not  admit  a  redemption  of  lauds, 
where  the  mortgagee  is  in  possession^ 
because  by  that  possession  the  entry  is  taken 
away,  and  an  ejectment  barred.  From  hence 
it  is  argued,  that,  by  analogy  to  this  prin- 
ciple, the  redemption  of  mortgaged  slaves 
after  5  years  would  be  refused,  that  being 
the  length  of  time  allowed  for  commencing 
an  action  of  detinue  or  trover. 

The  first  answer  to  this  argument  is,  that 
if  this  were  the  case  of  an  action  of  detinue 
upon  a  legal  title,  it  would  not  be  barred  by 

the  act  of  limitations. 
18  *Mr.  Johnson  proves,  that  in  1770  or 

1772,  Mr.  Ross  acknowledged  to  him,, 
that  Mr.  Norvell  had  a  right  to  redeem,  on 
payment  of  principal  and  interest  at  any 
time.  This  acknowledgment  of  title  in  Nor* 
veil,  was  sufficient  to  discharge  the  case  from 
the  preceding  lapse  of  time.  The  tender  was 
in  1778. — Now  take  both  extremes, — the  con- 
veyance in  1770,  and  the  tender  in  1778,  is 
eight  years  ;  from  which  deduct  the  four  years 
disallowed  in  the  computation  of  time  by  the 
act  of  1777,  and  the  party  will  come  within 
the  5  years.— -Again,  take  one  extreme  and 
reject  the  other,  and  he  will  have  brought 
his  suit  within  a  time  far  short  of  it. 

It  is  laid  down  in  M*  Ray.  289  that  the  act 
of  limitations  is  not  to  be  taken  by  construc- 
tion,but  the  possession  must  be  clearly  stated, 
to  shew  a  party  entitled  to  it. 

But  2dly  we  doubt,  whether  the  time  men- 
tioned in  the  statute  having  occurred,  is  the 
true  rule  of  barring  the  redemption.  As  to 
lands,  20  years  possession  takes  away  the 
entry,  and  of  course  bars  an  ejectment.  But 
what  then  ?  It  does  not  bar  other  remedies 
to  recover  the  land,  since  longer  periods  are 
allowed  to  commence  various  writs  of  right. 
It  would  seem  therefore,  that  this  is  not  the 
true  ground  upon  which  to  adopt  the  rule 
which  has  been  mentioned. 

A  more  correct  principle  would  seem  to  be, 
that  after  20  years,  a  dereliction  of  the  right 
of  redeeming  ought  to  be  presumed,  as  a 
debt  due  by  bond  or  even  a  judgment  is 
presumed  paid  if  that  length  of  time  has 
elapsed  without  payment  of  interest, 
or      some     acknowledgment     which     may 
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repel  the  presumption.  If  this  be  the 
proper  principle,  it  extends  as  well  to  slaves 
as  to  lands,  and  the  Court  of  Chancery 
adopted  that  as  the  rule  in  the  case  of  Rose 
and  Dade,  and  allowed  a  redemption  of  slaves 
after  five,  but  within  twenty  years.  This  I 
understood  was  approved  of  by  the  bar. 

However,  the  period  of  twenty  years,  tho' 
g-enerally  fixed  upon  as  that  within  which  a 
redemption  may  be  permitted,  is  sometimes 
departed  from,  and  a  redemption  allowed 
upon  equitable  circumstances,  after  a  much 
long^er  time  :  for 

3dly,  We  are  taught  by  the  language  of 
Chancellors,  that  no  time  for  redemption 
can  be  limited.  It  is  a  case,  not  within  the 
act  of  limitations,  because  there  is  a  trust 
supposed  between  the  parties ;  and  a  creditor 
can  never  be  injured  if  he  gets  hi^s  principal 
and  interest ;  a  debtor  may,  if  he  loose  his 
estate  at  perhaps  half  its  value.  Stale 
redemptions  have  however  been  denied 
19  after  forty  years.— 2  Ventr.  340.  *A 
demurrer  was  over-ruled  as  to  a  mort- 
gage of  60  years  old,  upon  the  allegation  of 
an  agreement,  that  the  mortgagee  should 
enter  and  hold  'till  he  was  satisfied,  which 
was  compared  to  a  Welsh  mortgage.  Vern. 
418.     However  the  general  rule  was  20  years. 

In  recurring  to  the  principles  and  nature 
of  mortgages,  we  are  told,  they  were  bor- 
rowed from  the  civil  law.  They  had  their 
pignus,  where  the  pledge  was  delivered  into 
the  possession  of  the  creditor ;  and  their 
hypotheca,  where  the  debtor  remained  in  pos- 
session ;  but  no  time  for  redemption  appears 
in  either  case  to  have  been  limited.  But  in 
the  former  case,  the  creditor  might  bring  his 
actio  pignoritia,  and  in  the  latter,  his  actio 
hypothecaria,  and  on  sentence,  he  was  per- 
mitted to  sell  or  use  the  pledge  as  his  own 
property  answering  to  our  bills  of  foreclosure. 

This  is  mentioned  in  answer  to  the  objec- 
tion, on  the  part  of  Mr.  Ross,  that  he  was  risk- 
ing the  lives  of  those  slaves,  whilst  he  was 
at  the  expence  of  raising  and  improving  the 
issue  of  them  for  another.  This  risk  and  in- 
convenience, he  might  have  put  an  end  to, 
at  any  time,  by  a  bill  to  compel  a  redemption 
of  foreclosure  ;  this  case  is  a  common  one, 
and  in  most  others,  more  slaves  have  been 
raised,  and  decreed  to  be  delivered  after  a 
much  longer  time. 

The  decree  must  be  affirmed,  and  remitted 
to  the  Court  of  Chancery  to  have  the  account 
of  the  profits  taken,  wherein  a  liberal  allow- 
ance will  no  doubt  be  made,  for  the  expences 
incurred  in  improving  the  slaves,  which  cer- 
tainly ought  to  be  done. 


Hooe  &  Harrison,  and  Others,  v.  Oxiey 
&  Hancock. 

April  Term,  1791. 

Affency  —When  Principal  Bound  by  Acts  of  Agent.*— To 
what  extent  an  affcnt  may  bind  bis  prlaclpal.    If 


in  consequence  of  a  notorious  asrency.  the  areut 
is  in  the  habit  of  drawing  bills,  which  the 
principal  has  regularly  paid,  this  is  such  an 
affirmance  of  his  power  to  draw,  that  the  princi- 
pal will  be  bound  to  pay  other  bills,  though  the 
agent  should  misapply  the  money  raised  by  snch 
bilU. 

In  the  year  1783,  Oxley  and  Hancock  mer- 
chants in  Great  Britain,  appointed  Richard 
Ponsonby  their  agent  in  this  Country, 
authorising  him  to  purchase  tobacco  for  them 
on  Potowmack  river,  and  to  draw  bills  of  ex- 
change upon  them  to  enable  him  to  make  the 
purchases.  On  the  31st  of  December  1783, 
they  write  to  Ponsonby  as  follows,  "  we 
will  take  care  **to  give  due  honor  to  thy  bills 
as  they  appear" — in  their  letter  of  the  9th 

February  1784  they  write  **thy  bills  on 
20        us  are  many  *of  them  now  in  course  of 

payment,  and  we  havd  received  no  to- 
bacco  but    what  came   by  the    Peace    and 
Plenty,   &c.  the  being  in   advance,  besides 
payment  of  the  duties,  makes  it  inconvenient. 
We  must  beg  of  thee  in  future  to  avoid,  if 
possible  drawing  bills  'till  the  ship  with  the 
tobacco  is  ready,  as  we  may  then  have  a  bet- 
ter chance  of  being  in  cash  before  they  are 
due,  but  we  do  not  mean  to  limit  thee  to  any 
fixed  plan,  wishing  thee  to  act  as  nearly  in 
conformity  thereto    as    circumstances    will 
admit."    On  the  21st  of  February  1784,  they 
write  him  thus,  **  we  duly  honored  thy  bills 
as  they  have  appeared,  many  of  which  are 
paid,  and  we  have  made  nothing  of  the  to- 
bacco as  there  has  been  no  demand  for  that 
article  lately,  for  which  reason  we   request 
that  thou  wilt  endeavor  in  future  not  to  draw 
any  bills  till  the  ship  is  ready  to  sail."     In 
their  letter  to  him  of  the  19th  of  March  1784 
they  point  out  the  necessity  of  his    being 
cautious  in    advancing  money   for  tobacco 
and  conclude  with  saying  **  and  the  bills  be- 
coming  due  before   the  arrival   of  tobacco 
must  be  obviated  if  possible      We  think  no 
money  should  be  paid,  till  the  ship  is   ready 
to  sail,  which  would  be  the  means  of  expedit- 
ing the  lading  of   her,  we  just  drop  these 
hints  for  thy  government,  having  no  doubt 
of  thy  acting  in  the  best  manner  for  our  in- 
terest--on  the  18th  of  May   1784,   they   say, 
"the  several  bills  mentioned  in  your  letters 
of  the  20th  and  22d  of  March  will  meet  due 
honor."— In  their  letter  of  the  27  th  of  March 
1784,  they  write,  that  they  shall  endeavor  to 
charter  a  ship  of  400  or  500  hogsheads  to  be 
in  the  Chesapeake  about  August,  and  wish- 
ing that  Ponsonby  may  by  that  time  have  a 
full  cargo  for  her.     On  the  ISth  of  April  fol- 
lowing, they  inform  Ponsonby  that  they  had 
chartered  the  Snow  Lady  Johnson  then  ready 
to  sail  forQuebeck,  and  to  be  at  St.  Mary's  by 
by  the  1st  of  September,  if  she  sails,  it  is   to 
be  at  the  option  of  us  or  our  agents  to  accept 
or  refuse  her  ;  from  this  early  notice  we  hope 
the  tobacco  will  be  ready  to  load  her."  On  the 
29th  of  September  1784,  they  write,  "we  hope 


*Agencie«— When  Principal  Bound  by  Acts  of  Agent. 

—On  the  question  as  to  when  the  principal  is  bound 
by  the  act  of  his  agent,  the  principal  case  is  cited 
la  Hopkins  y.  Blane,  1  Call  978,  379;  Blane  v.  Proud- 


fit,  3  Call  214;  Kramer  v.  Blair,  88  Va.  461,  18  S.  E. 
Rep.  914.  See  monographic  note  on  "Ajfencies" 
appended  to  SlUiman  v.  Fredericksburg,  etc.,  R. 
Co.,  27  Gratt  119.  The  principal  case  is  reported 
in  1  Am.  Dec.  425. 
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the  Lady  Johnson  will  ^et  loaded  and  have 
no  doubt  of  thy  best  endeavours — all  thy  bills 
as  advised  will  be  regularly  paid;"  this  is 
again  repeated  in  October  and  November. 
Ponsonby  not  having  a  cargo  engaged  for 
the  Lady  Johnson,  and  without  any  expebta- 
tion  of  being  able  to  procure  one  on  consign  - 
meat,  by  the  time  of  her  arrival,  determined 
to  purchase,  and  did  actually  purchase  about 
500  hogsheads  in  order  to  load  her.  To  enable 
him  to  raise  money  for  this  purpose,  he  drew 

bills  on   Oxley    and    Hancock,    which 
21       'were  either  paid  away  for  the  tobacco 

or  sold  for  cash,  and  that  applied  to  the 
pnrchase  of  this  commodity. 

The  Lady  Johnson  did  arrive  about  the  10th 
of  September  1784,  was  taken  up  and  loaded 
by  Ponsonby  with  the  tobacco  thus  pur- 
chased, consigned  to  Oxley  and  Hancock, 
bat  chiefly  shipped  on  his  own  account. 

The  bills  drawn  on  account  of  this  cargo 
which  bore  date  between  the  11th  of  October, 
and  the  4th  of  December  1784,  were  protested. 
In  their  letter  to  Ponsonby  of  the  30th  of 
Novemt)er  178#,  they  say,  **  we  are  sorry  to 
observe  that  the  Lady  Johnson  was  taken 
up,  as  it  will  lay  thee  under  the  necessity  of 
purchasing  a  large  quantity  of  tobacco  to 
com  pleat  her  loading  ;  this  is  a  plan  we  do  not 
approve,  as  we  never  intended  to  be  pur- 
chasers on  our  own  account,  so  we  by  no  means 
wish  thee  to  adventure  largely,  or,  indeed  in 
any  degree  (especially  when  it  must  be 
attended  with  a  certain  loss)  to  promote  our 
interest ;  our  original  intention  when  we 
accepted  thy  agency  was  solely  for  thee  to 
procure  us  consignments  from  the  planters 
and  not  for  either  of  us  to  be  concerned  on 
our  own -accounts.  This  must  be  highly 
disadvantageous  in  the  present  state  of 
the  trade,  and  though  in  this  instance 
the  loss  whatever  it  may  be,  will  fall 
upon  thyself,  yet  it  will  give  us  pain, 
&c."  they  add  that  there  was  no  necessity  of 
taking  up  the  vessel,  as  the  captain  would 
have  taken  in  any  quantity  which  was  ready 
to  be  put  on  board,  and  conclude  thus  '*  what 
we  are  now  saying  is  not  by  way  of  blame, 
for  we  are  well  satisfied  of  thy  acting  in- 
tentionally for  the  best  ;  but  we  wish  our 
sentiments  to  be  rightly  understood,  for  thy 
government  in  future  ;  that  is,  we  are  un- 
willing thee  should  ship  any  tobacco  either 
on  our  account,  or  thy  own,  except  in  the 
latter  case  a  few  hogsheads  now  and  then. 
We  wish  not  to  have  any  tobacco  shipped, 
except  such  as  may  be  consigned  to  our  ad- 
dress, nor  is  it  our  intention  to  honor  any 
bills, but  on  their  account."  In  a  letter  dated 
December  the  1st,  1784,  they  express  them- 
selves dissatisfied  with  his  present  mode  of 
doing  business,  and  inform  him,  that  they 
have  authorised  Haxall  and  West  to  investi- 
fs'^ate  his  transactions,  and  either  to  put  them 
in  such  a  train  as  in  future  to  be  consistent 
with  their  intentions,  or  finally  to  close  them  ; 
that  they  are  pleased  with  his  diligence,  but 
wish  to  prevent  his  l)ecoming  a  purchaser  and 

speculator,  to  so  large  an  amount. 
22  »On  the  14th  of  January  178S,   after 

expressing  their  surprise  to  find  the 
cargo  of  the  L#ady    Johnson  (except  a   few 


hogsheads)  shipped  on  his,  the  said  Pon- 
sonby'sown  account.  They  write  thus,  **  not- 
withstanding thou  hast  acted  in  this  strange 
manner,  we  shall  use  every  exertion  in  our 
power  to  make  the  matter  as  little  injurious 
to  thee  as  possible,  and  hope  we  shall  be  en- 
abled to  pay  a  great  part  of  thy  bills  ;  we 
shall  accept  no  more  of  thy  drawing,  and 
desire  a  state  of  thy  account,  that  all 
transactions  between  us  may  cease.  We  shall 
guard  our  correspondents  against  any  depen- 
dence they  may  have  in  our  accepting  thy 
bills ;  we  must  however,  confess,  that  except 
this  strange  mode  of  procedure  we  were  per- 
fectly satisfied  with  thy  management,  we 
will  do  everything  we  can  to  prevent  any  of 
thy  bills  going  back,  under  a  persuasion  that 
there  will  no  more  appear." 

To  recover  the  amount  of  the  bills  drawn 
by  Ponsonby  on  Oxley  and  Hancock,  and 
which  they  had  protested,  the  holders  of 
them  filed  their  bill  in  equity  in  the  county 
Court  of  Fairfax  against  the  said  Oxley  and 
Hancock,  Ponsonby,  and  sundry  others  who 
were  indebted  to  Oxley  and  Hancock,  in  this 
state,  praying  to  condemn  in  the  hands  of 
the  latter  so  much  of  the  debts  due  from 
them,  as  would  satisfy  the  amount  of  the 
bills  so  protested. 

The  defendants  Oxley  and  Hancock  filed 
their  answer,  and  alleged  that  Ponsonby  had 
been  employed  early  in  the  year  1783,  by  Rob- 
erts their  partner,  to  procure  consignments 
for  Roberts,  Oxley  and  Hancock.  That  the 
letters  of  Roberts,  as  well  as  of  these  defend- 
ant after  Roberts  retired  from  the  copartnery 
(which  happened  sometime  in  Autumn  1783) 
were  never  intended  to  confer  on  him  greater 
powers  than  those  of  soliciting  and  procuring 
consignments  from  the  planters,  and  of  ad- 
vancing to  them  certain  sums  of  money  for 
tobacco  actually  consigned.  That  to  enable 
him  to  make  those  advances  he  usually  drew 
bills  upon  them,  which,  whenever  they  ap- 
peared to  be  drawn  for  those  purposes,  they 
accepted,  notwithstanding  Ponsonby  was 
never  authorised  to  draw  them.  That  the 
above  quotations  from  their  letters  were 
written  in  answer  to  letters  from  Ponsonby 
specifying  particular  bills  which  he  had 
drawn.  That  the  bills  in  question  were 
drawn  to  enable  Ponsonby  to  pay  for  tobacco 
purchased  on  his  own  account. 

The  cause  being  removed  by  certiorari  into 
the  High  Court  of  Chancery,  sundry  deposi- 
tions were  taken,  many  of  which 
23  *prove  that  it  was  the  general  custom 
of  the  English  merchants,  who  solic- 
ited tobacco  consignments,  to  appoint  agents 
in  this  country  for  that  purpose,with  power 
to  make  advances  to  the  planters,  and  to  draw 
bills  on  their  principals  to  enable  them  to  do 
this— that  without  such  powers  being  vested 
in  their  factors  here,  the  business  could  not 
have  been  carried  on.  That  Ponsonby  was 
generally  considered  as  possessing  those 
powers,  and  without  the  sanction  of  such  an 
opinion,  could  not  have  sold  his  bills. — There 
are  other  witnesses  who  declare  that  they  did 
not  conceive  that  Ponsonby  was  authorised 
to  draw  bills  on  Oxley  and  Hancock.  Leake, 
one  of  their  agents  for  soliciting  tobacco  con- 
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signments,  swears  that  he  never  conceived 
that  he  was  cloathed  with  such  a  power. — It 
is  stated  in  the  answer  and  proved  by  the  dep- 
osition of  Mr.  West,  that  West  and  Haxall  of 
Baltimore  were  the  agents  and  attorneys  in 
fact  of  Ozlej  and  Hancock  in  the  states  of 
Maryland  and  Virginia,  and  had  a  power  of 
general  superin tendance  over  their  business 
in  those  states.  West  deposes  that  he  never 
considered  Ponsonby  as  being  authorised  to 
draw  bills,  and  expressed  this  opinion  gener- 
ally to  others. 

The  court  dismissed  the  bill  from  which 
decree  the  plaintiffs  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

Agents  may  be  cloathed  either  with  gen- 
eral, or  special  powers. — 1st,  A  general 
agent  may  do  every  thing  which  the  princi- 
pal may.  Powers  of  this  sort  are  not  usu- 
ally granted,  and  none  such  appear  in  the 
present  case. 

2d,  Of  the  second  sort  are  agents  limited 
as  to  the  objects,  or  the  business  to  be  done, 
and  left  at  large  as  to  the  mode  of  trans- 
acting it.  For  example.  Ponsonby  was 
limited  to  the  business  of  procuring  consign- 
ments of  tobacco  to  his  principals,  and  of 
loading  their  ships  ;  but  he  might  be  left  to 
his  own  discretion  as  to  the  mode  of  conduct- 
ing that  business. 

If  a  particular  mode  is  not  prescribed  by 
the  original  power,  that  which  the  agent 
may  adopt,  the  principal  may,  by  approving, 
sanctify,  and  give  to  it  equal  validity  as  if  it 
had  made  a  part  of  the  original  authority. 

If  in  consequence  of  a  notorious  agency, 
the  agent  is  in  the  habit  of  drawing  bills, 
and  the  principal  in  the  habit  of  paying 
them,  this  is  such  an  affirmance  of  his 
power  to  draw,  that  a  purchaser  of  his  bills, 
has  a  right  to  expect  payment  of  them  by 
the  principal,  and  if  refused,  he  may  coerce 

it. 
24  *These,  I  hold  to  be  clear  principles 

of  law.  They  exclude  however,  the 
idea  pf  collusion  between  the  bill  holder  and 
the  agent,  to  abuse  the  powers  considered  by 
the  principal.  Such  a  circumstance  would 
defeat  the  bill  holder  in  his  attempt  to 
charge  the  principal. 

The  great  bulk  of  the  trade  between  Great 
Britain  and  this  country  has  been  princi- 
pally conducted  by  factorage.  The  ostensi- 
ble object  of  that  trade  was  prima  facie,  the 
barter  of  foreign  merchandise  for  native 
commodities. 

Experience,  however,  soon  proved,  that 
money  must  be  advanced  to  the  planters, 
and  this  necessity  introduced  a  custom  gen- 
erally practised  by  the  factors  of  drawing 
bills'upon  their  principals,  to  enable  them  to 
make  those  advances.  The  mode  of  doing 
this  was  various ;  sometimes  the  factor  pre- 
vailed upon  the  planter  to  wait  until  the 
meeting  of  the  merchants,  at  which  time  he 
would  draw  for  as  much  as  was  necessary 
for  his  purposes ;  others  would  procure  a 
kind  of  banker,  to  advance  the  money  as 
they  wanted  it,  and  take  their  bills  at  the 
meeting  of   the    merchants  :  whilst    others 


who  could  not  succeed  by  either  of  those 
modes  were  obliged  to  draw  bills  at  once  to 
enable  them,  by  sale  of  them,  to  make 
advances  as  the  tobacco  was  purchased. 

I,  never  before  heard  it  doubted,  but  that 
the  principal  was  bound  to  accept  and  pay 
those  bills ;  however  the  factor  might  have 
misapplied  the  money  which  they  produced. 
If  any  case  has  been  otherwise  determined, 
it  mt^st  have  proceeded  from  some  proof  of 
notice  of  a  revocation  of  the  iactor's  power, 
or  of  some  collusion  between  him  and  the 
bill  holder. 

Alarm  ^of  danger  to  the  fortunes  of  all 
principals  has  been  founded,  if  this  doctrine 
should  prevail.  The  answer  is  a  short  one. 
This  danger  should  be  contemplated  at  the 
time  the  power  is  given,  and  not  when  it  has 
been  exercised,  and  many  innocent  men 
thereby  drawn  in,  to  advance  their  money 
on  the  faith  of  an  open  and  notorious 
agency. 

In  this  case,  it  appears  that  the  appellees 
were  warned  of  the  danger  and  consequences 
of  the  agency  exercised  by  Ponsonby,  so 
early  as  the  fall  of  1783,  but  they  still  went 
on. 

It  is  unnecessary  to  travel  over  the  partic- 
ular correspondence  between  Ponsonby  and 
his  principals.  Though  in  their  answer 
they  say  that  Ponsonby  derived  his  power 
not  from  them  but  from  Roberts  their  former 
partner,  yet  they  not  only  confirm  that  ap- 
pointment in  a  letter  of  the  12th  of  December 
1783,  but  in  their  circular  letter  of  May  3l8t 
preceding,  they  had  fixed  their  signatures 
or  firms  to  the  letter  of  Roberts, 
25  *and  these  letters  were  transmitted  to 
Ponsonby  as  their  agent.  The  cor- 
respondence between  Smith  and  Oxley  and 
Hancock  is  very  strong  evidence  to  prove 
the  credit  which  they  were  disposed  to  at- 
tach to  Pousonby's  bills,  for  though  Smith 
is  an  interested  witness,  and  therefore,  as 
to  facts  which  he  may  relate,  is  not  to 
be  regarded,  yet  the  correspondence  to 
which,  in  his  deposition,  he  refers,  speaks 
for  itself.  In  his  letter  of  September  1783 
he  writes,  that  Ponsonby  had  applied  to 
him  to  endorse  his  bills  on  them  to  get 
money  to  advance  to  the  shippers,  and  that 
he  had  endorsed  one.  In  answer  to  this  let- 
ter, they  thank  Smith  for  his  assistance  to 
Ponsonby,  whose  bills  on  "them,"  they  say, 
"will  meet  due  honor  ;*'  a  general  expres- 
sion, not  confined  to  the  particular  bill  which 
Smith  had  endorsed,  but  to  Ponsonby's  bill*  | 
generally.  This  too,  was  in  the  infancy 
of  this  agency,  when  Ponsonby*s  power  to 
draw  was  not  so  notorious,  and  an  endorser 
was  required  ;  but  when  this  letter  was 
received,  and  Ponsonby's  bills  were  uni- 
formly paid,  he  required  a  credit  for  them, 
which  afterwards  gave  them  currency  with- 
out an  endorser.  This  continued  without 
interruption  till  the  fall  of  1784,  when  the 
present  bills  were  drawn. 

It  is  said,  that  Ponsonby,  changed  his 
agency  from  that  of  procuring  consignments 
of  tobacco  from  others,  to  that  of  purchasing 
this  article  for  himself,  and  consigning  it  to 
his  principals ;  which  not  being  authorised 
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by  them,  they  were  not  bound  to  pay  his  bills 
drawn  on  that  account. 

This  brings  us  to  the  affair  of  the  Lady 
Johnson.  Let  it  be  considered  as  between 
Oxley  and  Hancock,  and  Ponsonby.  On  the 
27th  of  March  1784  they  apprize  him  of  their 
intention  to  charter  a  ship  of  400  or  500  hogs- 
heads, to  be  in  the  Chesapeake  about  August, 
and  wish  that  a  cargo  may  by  that  time  be 
procured  for  her. — In  April,  they  name  the 
ship  in  question,  and  say,  she  is  to  be  at  St. 
Mary's  by  the  1st  of  September,  if  she  sail, 
to  be  at  their  option  or  that  of  their  agents, 
to  accept  or  refuse  her.  "From  this  early 
notice"  (they  say)  "We  hope  the  tobacco 
will  be  ready  to  load  her."  From  these  let- 
ters it  appears  that  he  was  not  to  wait  her  ar- 
rival, but  to  procure  her  loading  in  the 
meantime,  and  that  he  was  also  entrusted 
with  a  discretionary  power  of  taking  her  up 
or  not,  in  case  she  did  not  arrive  in  time. 
She  arrived  on  the  10th  of  September. 
He  did  take  her  up,  and  loaded  her  with 
tobacco  consigned  to  them,  but  chiefly  pur- 
chased by  himself,  and  shipped  on  his  own 

account. 
26  *Upon  a  correct  view  of  this  transac- 

tion, it  would  be  doubtful,  were  this  a 
question  merely  between  them  and  Ponsonby, 
whether  he  was  not  strictly  within  the  limits 
of  his  agency  :  the  hazard  of  loss  by  the  pur- 
chase was  his,  not  theirs  :  the  only  difference 
being,  that  they  thereby  trusted  him  for 
their  advance,  instead  of  many  ;  and  lost  the 
opportunity,  which  that  advance  would  have 
afforded,  of  engaging  many  future  corre- 
spondents. 

In  their  letter  of  November  30th  1784,  with 
full  information  l)efore  them,  of  what  he  had 
done,  they  seem  to  confirm  it,  but  forbid  its 
being  repeated. 

But  let  the  question,  as  between  those 
parties,  stand  as  it  may,  in  what  light  is  it 
to  be  viewed  as  it  respects  the  bill-holders  ? 
They  found  him  loading  this  ship,  as  he  had 
before  loaded  others ;  selling  bills  as  he  had 
been  accustomed  to  do,  to  raise  money  for 
the  purposes  of  that  business  ;  they  'pur- 
chased his  bills  as  usual,  and  were  not  con- 
cerned in  the  enquiry,  whether  he  applied 
that  money  in  making  advances  to  others, 
or  in  purchasing  tobacco  to  consign  on  his 
own  account. 

Upon  the  whole,  we  are  of  opinion,  that 
Oxley  and  Hancock  are  liable  to  the  plain- 
tiffs, for  the  amount  of  the  protested  bills, 
with  interest  and  such  legal  damages  as 
they  have  been  obliged  to  pay  in  consequence 
of  such  protest.     

Downman  v.  Downman's  Executors. 

April  Term,  ITOl. 

Offloe    JadsmentA— Plea  to  Sot  Aside— Dlscrot Ion  of 

Coart.*— After  office  judgment,  the  Coart  has  a  dis- 
cretionary power  to  admit  any  plea  which  appears 
necessary  for  the  defendant's  defence,   thousrh 


not  issuable,  and  should  refuse  it  only  where  de- 
lay seems  to  be  intended. 
Tender— Plea— What  Coastltate8.t— What  constitutes 
a  ffood  plea  of  tender  and  refusal  Where  paper 
money  was  tendered,  the  plea  onsrht  to  state 
specially  the  sort  of  money  which  was  offered, 
and  thfi  defendant  was  always  ready  to  pay,  that 
very  money.  But  if  it  alleg-e  a  tender  of  money 
generally,  the  defendant  must  bring- into  Court, 
that  which  is  money  at  the  time  of  the  plea 
pleaded.  If  he  do  not,  the  plaintiff  may  sifrn  judg-- 
ment;  or  the  plea,  if  offered  upon  setting  aside  on 
office  judgment,  onsrht  not  to  be  received. 

This  was  an  action  of  debt,  brought  in  the 
District  Court  of  Northumberland,  by  the 
appellees  against  the  appellant.  A  condi- 
tional judgment  being  confirmed  at  the  rules 
held  in  the  clerk's  office,  the  appellant  moved 
the  court  for  leave  to  set  it  aside,  and  to  file 
a  plea  in  the  following  words,  viz.  "He  de- 
fends the  force,  injury,  and  damages,  when 
and  where  &c.  and  says  the  plaintiffs  ought 
not  to  have  or  maintain  their  said  action 
against  him,  because  he  says,  that,  he  the 
said  defendant,  on  the  day  of  May  1781, 
at  the  county  &c.  was  ready  and  then  and 
there  offered  to  pay  to  the  said  "John  Chinn" 
(one  of  the  executors)  "the  sum  of  £SZ, 
Virginia  currency,  the  sum  promised  in 
27  the  bill  obligatory  in  the  *said  declara- 
tion, mentioned  to  be  paid  as  a  just  and 
principal  sum,  together  with  all  interest  due 
thereon,  and  the  said  John  Chinn  then  and 


«OfflceJttdffniente— Ptoa  to  Set  Aslde-Dlscretlon  of 

Coart.— In  Johnston  v.  Bank  of  Princeton.  41  W.  Va. 
557.  SS  S.  E.  Rep.  610,  it  is  said:  "Looking  to  the  early 
history  of  the  practice  which  prevailed  in  resrard  to 


setting  aside  judgments  by  default,  or  office  jndsr- 
ments,  Robinson,  in  his  new  Practice  (vol.  5,  p.  i!00), 
says:  'In  Virginia,  as  early  as  1797.  in  certain  ac- 
tions in  the  fireneral  court,  there  mifirht  be  a  J  udrmen  t 
by  default  in  the  clerk's  office,  and  it  miffht  be  set 
aside  in  term,  on  pleading  to  issue.  There  was  a  like 
provision  in  the  act  of  1788,  establishinsr  district 
courts,  and  it  has  been  extended  toother  courts.* 
Under  this  provision,  the  practice  has  been  very  lib- 
eral in  allowiufir  a  defendant  to  plead  that  which  did 
not  make  an  issue,  but  required  subsequent  plead- 
inirs,  provided  the  real  justice  of  the  case,  and  not  an 
intended  delay,  was  thereby  promoted.  In  Down- 
man  V. Dovmman*8 Ex'ort,  1  Wash.  {Va.)^ Pbndlston, 
P.,  said:  'The  Intention  of  the  law  was  to  leave  a 
discretionary  power  with  the  court  to  stop  all 
dilatory  and  frivolous  pleas  calculated  for  delay, 
but  to  admit  all  fair  ones.'  Hunt  v.  Wilkinson,  2 
Call  58.  The  mere  want  of  form  in  the  plea  Is  not  a 
sufficient  cause  for  rejecting*  it  Downman  v.  Down- 
man'8  Ex^ors,  8upra.  But  it  may  be  rejected  on 
other  g-rounds.  Gray  v.  Campbell,  3  Munf.  251." 
The  principal  case  is  also  cited  in  Hunt  v.  Wilkinson, 
2  Call  68,  and»fto<tf:  Wyattv.  Woodlief,  1  Leigh  475; 
Puffh  V.  Jones,  6  Leigh  800.  See  Code  of  1887,  S  8288. 
Code  W.  Va.,  ch.  125.  S  46;  4  Min.  Inst  (8d  Ed.)  720. 
See  monog-raphic  note  on  "Judg-ments"  appended 
to  Smith  V.  Charlton,  7  Qratt  426. 

tTender— 3ttfflclency  of  Plea.— On  the  question  of 
the  sufficiency  of  the  plea  of  tender,  the  principal 
case  is  cited  in  Call  v.  Scott,  4  Call  410;  Gilkeson  v. 
Smith,  15  W.  Va.  86;  Thompson  v.  Lyon,  40  W.  Va.  071, 
20  S.  E.  Rep.  816;  Shank  v.  Groff,  46  W.  Va.  546,  82  S. 
E.  Rep.  210:  foot-note  to  Robinson  v.  Gaines.  8  Call 
248.  See  also,  Koon  v.  Snodfirrass,  18  W.  Va.  820.  For 
form  of  plea,  see  4  Min.  Inst  (8d  Ed.)  1754;  1  Bart 
Law  Pr.  408. 
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there  refused  to  receive  the  sam«,  or  any  part 
thereof,  in  discharge  of  the  said  bill  obliga 
tory ;  and   the  said  defendant  on  the  same 
day  and  year  last  mentioned,  was  ready,  and 
at  all  times  after  was  ready,  and  yet  is  ready 
to  pay  to  the  said  plaintiffs,  the  said  sum  of 
money,  in  the  said  bill  mentioned,  as  a  prin 
cipal  sum  assumed,  with  all  interest  on  the 
same  day  and  year  last  above  mentioned  due 
thereon,  and  the  same  here  brings  into  Court 
ready  to  be  paid  to  the  said  plaintiffs,  if  they 
will  accept  the  same,  and  this  &c." 

On  the  motion  of  the  plaintiffs,  the  Court 
refused  to  admit  the  defendant  to  plead  such 
a  plea,  because  it  was  then  too  late,  being 
after  office-judgment  confirmed:  2dly,  be- 
cause it  appears  to  the  Court,  that  the  money, 
brought  into  court,  is  what  was  once  paper 
money,  but  is  not  now  money,  under  any  de- 
scription. 

Judgment,  for  the  debt  in  the  declaration 
mentioned  to  be  discharged  by  the  payment 
of  /53  with  legal  interest  from  the  24th  of 
August  1769  till  the  24th  of  August  1789  and 
costs. 

From  this  judgment  the  defendant  ap- 
pealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

There  are  two  points  to  be  considered  in 
this  case.  1st,  whether  an  office-judgment 
can  be  set  aside,  in  order  to  let  in  the  plea 
of  tender :  &  2dly,  Whether  it  ought  to 
have  been  set  aside  upon  this  particular  plea 
in  the  form  in  which  it  was  offered  to  the 
court? 

The  first  point  depends  upon  the  correct 
exposition  of  the  28th  section  of  the  District 
Court  law,  which  declares,  that  every  judg- 
ment entered  in  the  office  against  a  defendant 
and  bail,  or  against  a  defendant  and  sheriff, 
shall  be  set  aside,  if  the  defendant  at  the  suc- 
ceeding court  shall  be  allowed  to  appear  with- 
out bail,  put  in  good  bail,  being  ruled  so  to 
do,  or  surrender  himself  in  custody,  and  shall 
plead  to  issue  immediately."  These  words, 
plead  to  issue  immediately,  are  the  same  as 
were  used  in  the  old  act  of  17S3,  for  establish- 
ing the  General  Court;  under  which,  the 
practice  of  that  court  was  very  liberal,  in  al- 
lowing a  defendant  to  plead  that,  which  did 
not  make  an  issue  but  required  subsequent 
pleadings,  provided  the  real  justice  of  the 
case,  and  not  an  intended  delay,  was  thereby 
promoted.  This  is  unavoidable  in  cases  of 
bonds  with  collateral  condition,  where  the  de- 
fendant cannot  plead  to  issue.  This  is  also 
agreeable  to  the  principle  laid  down 
28  by  lord  Holt  in  2  Salk.  *622.  "  That 
tho'  a  judgment  be  ever  so  regularly 
entered,  it  shall  be  set  aside  at  any  time  on 
payment  of  costs,  so  as  the  plaintiff  does  not 
lose  a  trial."  The  words  of  the  new  law, 
constituting  the  General  Court,  are  the  same 
as  those  used  in  the  old  law.  What  has  been 
the  practice  under  this  law,  I  do  not    know. 

A  difficulty  arises  with  respect  to  the  plea 
of  tender,  not  only  from  its  not  making  an 
issue,  but  as  that  necessary  part  of  it,  of 
having  been  always  ready,  is  said  to  be  in- 
consistent with  his  taking  an  imparlance. 


and  in  this  case  with  his  failing  to  appear 
and  plead. 

I  confess  that  I  cannot  discover  any  sound 
reason  for  this  doctrine.  An  imparlance  is 
intended  to  gain  information  of  the  real  8ul>- 
ject  of  the  suit,  which  when  the  defendant 
finds  to  be  for  a  debt  which  he  had  tendered, 
he  may  know  he  has  always  been  ready  to 
pay  it.  Nor  do  I  see  clearly  what  is  meant 
by  the  plaintiff's  granting  an  imparlance, 
which,  the  books  say,  shall  preclude  him 
from  the  objection. . 

However  that  may  be,  a  judgment  by 
default,  since  it  may  be  entered  for  want  of 
special  bail  under  the  act  of  Assembly,  which 
the  defendant  may  not  have  it  in  his  power 
to  give,  does  not  imply  a  tardiness,  as  an 
imparlance  does ;  not-  make  the  reasoning, 
(such  as  it  is)  which  rules  in  that  case,  apply 
in  this. 

I  find  in  a  book  entitled  "  Practice  in  com- 
mon pleas  in  the  time  of  king  William,  " 
page  134,  this  case.  After  a  rule  for  time  to 
plead  an  issuable  plea,  a  plea  of  tender  and 
refusal  was  offered,  but  the  plaintiff  signed 
judgment,  which  was  held  good,  such  a  plea 
not  being  considered  as  an  issuable  plea. 
This  is  a  strong  and  pointed  case — but  in 
Stra.  836  and  1  Ld.  Ray.  254,  a  plea  of  ten- 
der and  refusal  is  considered  to  be  an  issu- 
able plea. 

Considering  the  circumstances  of  this 
country,  and  the  dispersed  situation  of  the 
attornies  and  their  clients,  who  can  sel- 
dom communicate  with  each  other  but  at 
court,  justice  seems  to  require  a  relaxation 
in  these  rules  of  practice.  It  would  seem  to 
me  proper  to  allow  a  direction  in  the  judg-es 
to  admit  any  plea  which  appears  necessary 
for  the  defendants  defence,  and  only  to  resort 
to  the  rigour  of  the  rule  where  delay  appears 
to  be  intended. 

However,  it  is  unnecessary  to  decide  this 
point  in  the  cause,  since  the  court  is  of 
opinion  that  upon  the  second  point,  the 
plea  was  properly  disallowed. 

The  plea  is  bad  in  form  for  the  following 
reasons.  1st,  That  the  day  of  the  tender  is 
left  blank— 2d,  Instead  of  computing 
29  *the  interest  to  that  day,  adding  it  to 
the  principal,  and  saying,  that  he  of- 
fered a  sum  certain — He  pleads  that  he  offered 
the  principal ;^53,  and  all  interest  due  thereon. 

3dly,  The  plea  is,  always  ready  from  the 
time  of  the  tender,  which  was  12  years  after 
the  day  when  the  money  was  payable, 
instead  of  pleading  it  from  the  time  when 
payment  should  have  been  made.  1  Lrd. 
Ray.  254.  But  the  plaintiff  might  have 
demurred,  for  these  causes,  and  of  course  the 
wa^t  of  form  in  the  plea  did  afford  a  suffi- 
cient cause  for  rejecting  it. 

But  the  ground  upon  which  the  plea  was 
refused,  we  consider  to  be  a  proper  one — it 
was,  that  the  paper  brought  into  court,  was 
not  money  then. 

A  plea  of  tender  offered  at  any  time  at 
rules  or  in  court,  ought  not  to  be  received, 
unless  the  money  tendered  accompanies  it : 
if  it  do  not,  the  plaintiff  may  sign  judgment : 
2  Barn.  2%,  it  must  be  money  current  .at  that 
time,    otherwise  it  is    not  money    at     all. 
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There  was  no  paper  current  as  money    in 
April  17%,  when  this  plea  was  oflFered. 

This  is  a  case,  where  a  sort  of  money  was 
declared  by  law  to  be  a  legal  tender  and 
which  during  the  period  of  its  legal  existence 
was  tendered,  but  its  currency  ceased  before 
the  plea  pleaded.  In  this  respect,  the  case 
struck  me,  upon  the  former  argument,  to  be 
uncommon  in  its  nature,  and  worthy  of 
mature  consideration  ;  since  upon  legal  prin- 
ciples, such  tender  ought  to  be  supported, 
whether  the  law  accorded  with  justice  and 
policy,  or  not.  It  occurred  to  me  at  that 
time,  that  the  plea  ought  to  state  the  sort  of 
money  tendered,  that  the  defendant  was 
always  ready  to  pay  that  very  money,  which 
he  brings  into  court.  Then  upon  a  demurrer, 
which  would  admit  the  fact,  it  might  be  de- 
cided upon  the  law  at  the  time  of  the  tender, 
independent  of  the  subsequent  alteration  in 
its  nature  and  currency.  Since  the  former 
argument,  I  have  looked  into  the  cases  upon 
this  subject,  and  found  a  quotation — in 
Viners  a  bridgment,  xx.  177,  from  Davis's 
Rep.  28,  and  Dy.  822,  which  seems  apposite 
to  that  opinion. 

In  debt  on  a  l>ond  for  £  24  payable  at  two 
installments — Defendant  pleads,  that  on  the 
day  when  the  first  installment  became  due,  a 
certain  money  called  Pollards  was  current  in 
lieu  of  sterling,  and  that  on  that  day  he  ten- 
dered a  moiety  of  the  debt  in  the  said  money 
called  Pollards  which  the  plaintiff  refused  to 
accept,  and  that  he  is  uncore  prist  &c.  and 
brings  it  into  Court ;  and  because  the  plain- 
tiff did  not  deny  it,  it  was  awarded  that  he 
recover  one  moiety  in  Pollards,  and  the 
other  in  pure  sterling.  So  in  the  case 
30  of  a  fall  in  the  value  *of  shillings,  a 
tender  of  them  was  specially  pleaded, 
and  the  shillings  were  brought  into  Court, 
and  the  plaintiff  obliged  to  accept  them,  at 
the  value  when  tendered,  without  damages 
or  costs.     Davis  27. 

Wades  case  5  Reps.  114,  does  not  apply, 
because  the  Spanish  money  was  current  by 
proclamation,  and  besides,  when  the  tender 
was  objected  to,  Knglish  money  was  pro- 
cured and  tendered. 

The  present  plea  makes  no  particular  case, 
it  alledges  a  tender  of  money  generally,  and 
that  the  defendant  was  always  ready  to  pay 
the  said  sum  of  money,  (not  the  said  kind  of 
money,)  and  brings  it  into  Court.  It  was 
the  efore  incumbent  upon  the  defendant  to 
bring  into  Court  that  which  was  money  at 
that  time,  which  the  paper  bills  were  not. 

The  judgment  therefore  must  l>e  affirmed  ; 
it  is  entered  wrong  in  stopping  interest  at 
the  end  of  20  years  :  but  this  is  not  material, 
since  if  it  had  been  rightly  entered,  the 
defendant  might  pay  the  penalty  and  costs. 


are  to  b^  considered  as  slaves,  and  will  sro  with 
the  land  in  tall. 
Hnstend  sod  WIfe-Rlshtof  Hiwbwidto  Wife's  Staves 
In  Remainder  after  Her  Death.*— A  feme  sole  entitled 
to  slaves  in  remainder,  or  reversion  afterwards 
marryinsr,  and  dyin?  l)efore  the  determination  of 
the  particular  estate,  the  rig-nt  rests  in  the  hus- 
band. 

In  this  case,  the  following  points  were 
resolved  by  the  court.  1st,  That  money, 
directed  by  will  to  be  laid  out  in  the  pur- 
chase of  slaves,  and  to  be  annexed  to  lands 
devised  in  tail  by  the  same  will,  are  to  be 
considered  as  slaves,  and  will  pass  with  the 
land  in  tail. 

2d.  A  feme  sole,  being  entitled  to  slaves 
in  remainder  or  reversion,  and  afterwards 
marrying,  and  dying  l>efore  the  determina- 
tion of  the  particular  estate,  the  right  vests 
in  the  husband. — The  president  stated,  that 
this  was  the  constant  decision  of  the  Old 
General  Court  from  the  year  17S3  to  the 
revolution,  and  has  since  been  confirmed  in 
this  Court  in  the  cases  of  Sneed  v.  Drum- 
mond,  and  Hord  v.  Upshaw,  that  it  had 
become  a  fixed  and  settled  rule  of  pro- 
perty.   

31    *Braxton,  Executor  of  Claiborn,  v.  Win- 
slow  &c.  Surviving  Justices  of  Spotsyl- 
vania County. 

April  Term,  1791. 

Executors  sod  AdmlnUtrators— Action  on  Bond— Lia- 
bility of  Sureties. t— An  action  may  be  maintained 
by  a  creditor  of  a  deceased  person  upon  the  bond 
ffiven  by  the  executor  for  performing-  the  duties 
of  his  office  ;  but  the  plaintiff  must  first  fix  a  dev- 
astavit asrainstthe  executor,  before  he  can  re* 
sort  to  this  remedy  asrainst  the  sureties. 

This  was  an  action  of  debt,  broug^ht  upon 
an  executors  l>ond  ag^ainst  the  securities  in 
the  bond,  under  an  act  of  assembly,  to  sub- 


Dade  v.  Alexander. 

April  Term.  1701. 

Wins-Money  Dtrected  to  Be  Laid  Out  In  Slaves— An- 
nexed to  Devise  of  Land    In  Tall— Effect— Money 

directed  by  will  to  be  laid  out  in  slaves,  and  an- 
nexed to  lands  devised  in  tail  by  the  same  will, 


^Husband  and  Wife— Survivorship. —The  principal 
case  is  cited  in  Henry  v.  Qraves,  16  Qratt  848,  255  ; 
Wallace  v.  Taliaferro,  2  Call  470 :  Upshaw  v.  TJp- 
shaw,  8  H.  &  M.  S80;  foot-note  toDrummond  v.  Sneed, 
2  Call  491.  See  Robinson  v.  Brock,  1  H.  Ai  M.  818  : 
monofirraphic  not«  on  "Husband  and  Wife"  appended 
to  Cleland  v.  Watson,  10  Gratt.  160. 

tBxecutors  and  Administrators— Action  on  Bonds— 
Liability  of  Sureties.- For  the  proposition  that,  al- 
thoag-h  a  creditor  may  sue  the  ezecator  or  adminis- 
trator on  his  bond  for  a  devastavit,  he  must  first 
fix  snch  devastavit  against  the  ezecator  or  adminis- 
trator before  he  can  g-o  against  the  sureties,  the 
principal  case  is  approved  in  the  following  :  Call  v. 
Ruffln,  1  Call  384, 886,  and  foot-note  ;  Taylor  v.  Stew- 
art, 5  Call  684  (see  note) ;  Taliaferro  v.  Thornton,  6 
Call  26  :  Gordon  v.  Justices  of  Frederick,  1  Munf.  7, 
8,  9, 15,  18.  80  ;  SpotUwood  v.  Dandridge.  4  Munf.  294, 
895,  296,  896 :  Baker  v.  Preston,  Qilm.  291 :  Munford 
V.  Overseers  of  Poor,  2  Rand.  816,  817  ;  Craddock  v. 
Turner.  6  Leigh  126 ;  Clarke  v.  Webb,  2  H.  &  M.  9  ; 
Com.  V.  Colquhouns,  2  H.  &  M.  241.  See  monographic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  5  Gratt  6  ;  and  monographic 
noteon  "Bonds"  appended  to  Ward  v.  Chum,  18 Gratt. 
801. 
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ject  them  to  the  payment  of  a  bill  of 
exchange.  The  bill  of  exchangee  was  drawn 
by  John  Spots  wood,  for  £  344.  sterling*,  in 
favor  of  N.  W.  Dandridge,  who  endorsed  it 
to  Benjamin  Waller,  (the  relator  in  the  pres- 
ent action,)  and  was  returned  under  protest. 
The  drawer  in  the  mean  time  had  died,  and 
appointed  Bernard  Moore  his  executor :  and 
the  suit  was  instituted  upon  the  bond,  at  the 
instance  of  the  endorsee,  against  Moore's 
securities,  without  his  having  previously 
obtained  a  judgment  against  Moore  the  exec- 
utor. It  came  into  the  Court  of  Appeals  by 
writ  of  error,  from  the  General  Court. 
After  oyer  of  the  bond  and  condition,  the 
defendants  pleaded  conditions  performed. 
The  replication  traverses  the  plea,  and 
charges  a  breach  in  not  having  administered 
according  to  law,  in  this,  that  the  said  John 
Spotswood  had  drawn  a  bill  of  exchange  pay- 
able to  N.  W.  Dandridg'e  who  had  endorsed 
it  to  Waller ;  that  it  was  protested,  of  which 
protest,  Bernard  Moore,  the  executor,  had 
notice,  but  had  not  paid  it ;  having  paid 
debts  of  inferior  dignity  after  such  notice, 
and  wasted  the  assetts.  Defendants  rejoin 
by  protestation,  &c.  and  that  Moore  had  not 
wasted  the  assetts.  At  the  trial,  one  witness 
was  examined,  and  the  deposition  of  another 
read,  as  to  the  fact  in  issue:  to  which  evi- 
dence there  was  a  demurrer,  stating  the 
whole  facts  which  proved  the  waste. 

The  jury  found  that  there  was  £  1114,  due 
to  Waller,  the  indorsee,  upon  the  bill  of 
exchange  aforesaid,  and  that  Moore  the  exec- 
utor had  wasted  the  assetts ;  and  assessed 
the  plaintiffs  damages  to  one  penny :  and 
upon  argument,  the  demurrer  was  over-ruled 
by  the  couirt,  and  the  judgment  entered  up 
for  the  penalty  of  the  bond,  to  be  discharged 
by  the  payment  of  £  1114,  according  to  the 
finding  of  the  jury,  as  to  this  breach. 

By  the  Court.  In  this  case  two  questions 
are  made  at  the  bar,  by  the  counsel  for  the 
plaintiff  in  error. 

1st.  Whether  an  action  could  be  at  all 
maintained  upon  the  executors  bond  for  the 

benefit  of  a  creditor. 
32  *2d.  Whether    this    action    can     be 

maintained  before  a  judgment  first 
had  by  the  plaintiff  against  the  representa- 
tives of  the  debtor,  and  an  execution  and 
return  of  Nulla  bona  ? 

The  first  is  in  truth  no  question.  This 
bond  is  taken  by  particular  direction  of  the 
act  of  1748.  No  less  than  ten  sections  of 
that  act  are  attentive  to  the  testators  estate, 
for  the  benefit  of  wives,  legatees,  next  of 
kin,  and  creditors  ;  and  one  of  them  declares 
in  express  words,  that  this  bond  may  be  put 
in  suit  for  their  benefit.  Of  all  those,  whose 
rights  may  be  involved  in  a  testators  estate, 
a  creditor  is  the  most  to  be  favored :  his 
demand  is  ex  debito  justitiae  and  it  would 
be  strange  to  say,  that  a  section  of  an  act, 
which  gives  a  new  remedy  to  this  favored 
class  by  express  words,  was  inserted  in  the 
act  for  no  purpose.  But  an  analogy  is 
drawn  from  the  St.  22  and  23  Charles  2,  and 
authorities  are  cited  to  shew  that  the  present 
action  was  in  no  wise  maintainable.  But 
most  of  these  authorities  are  contradictory, 


and  therefore  deserve  no  credit :  thoug-h  in 
truth  the  latest  authority,  that  from  Dougflas, 
is  expressly  in  point  that  such  an  action  is 
maintainable  under  that  statute.  But 
besides,  our  act  of  assembly  differs  from  the 
English  statute.  It  was  arg-ued,  that  great 
inconvenience  might  arise  from  countenanc- 
ing such  actions.  That  argument  cuts  both 
ways.  Greater  inconvenience  would  prob- 
ably arise  if  such  an  action  could  not  be 
maintained.  But  suppose  the  inconvenience 
on  both  sides  equal ;  then  inconvenience  i» 
no  ground  of  decision.  It  is  a  rule  of  con- 
struction, that  where  a  statute  is  am  big-- 
uously  worded.  Courts  will  be  governed  by- 
arguments  drawn  from  inconvenience  :  and 
will  pursue  the  equity  of  the  case  arising- 
under  the  statute :  but,  in  this  act,  there  is 
not  one  ambiguous  word.  The  true  question 
then  is,  has  the  relator  Waller  brought  him- 
self within  the  act  ?  or  in  other  words,  does 
it  appear  from  the  record,  that  he  is  a  party 
injured  within  the  words  and  meaning  of  the 
act.  A  man  who  claims  as  a  creditor,  and 
means  to  take  the  benefit  of  this  act,  must 
shew  himself  to  be  a  creditor ;  that  the  testa- 
tor left  assetts  ;  thd.t  they  came  to  the  hands 
of  the  executor ;  that  there  was  a  sufficiency 
to  discharge  his  demand,  or  so  much  thereof 
after  paying  debts  of  a  higher  dignity  ;  and* 
that  the  executor  has  wasted  the  assetts. 
Without  this  concurrence,  there  is  no  injury 
done   him. 

An  attempt  was  made  at  the  bar  to  shew 
that  the  paying  debts  of  an  inferior  dig-nity 
first,  was  of  itself  a  devastavit ;  and,  that  a 
devastavit  for  ever  so  trifling  a  sum,  renders 
the  executor  liable  to  the  whole  demand, 

although  assetts  to  the  twentieth 
33        *part  never  came    to  his  handft.     But 

neither  reason  nor  authorities  warrant 
this  doctrine  :  for  surely  if  there  be  a  suffi- 
ciency of  assetts,  it  is  of  no  consequence  in 
what  order  they  are  paid.  But  the  person 
who  means  to  make  use  of  this  act,  must 
shew  himself  to  be  a  creditor  in  the  uanal 
course  of  law.  It  is  not  enough  to  produce  a 
mere  document  of  a  debt ;  he  must  first 
institute  a  suit  against  the  executor  or 
administrator;  because  it  is,  in  the  first 
instance,  a  dispute  between  creditor  and 
debtor  whether,  or  no,  a  debt  actually  exist : 
dispute,  which  the  securities  to  such  a  bond,, 
who  are  strangers  to  the  .contract,  are  by  no 
means  competent  to  manage.  It  is  a  princi- 
ple of  universal  law  that  both  parties  shall  be 
heard.  Let  us  put  this  case :  suppose  A 
binds  himself  in  a  bond  to  pay  B  whatever 
sum  C  owes  him  (B)  now  before  a  forfeiture 
is  incurred  by  A,  must  not  B  first  prove  by 
an  action  at  law  the  sum  that  C  actually 
owes  him  ?  Mr.  Waller  therefore  oug-ht  ta 
have  shewn  by  an  action  brought  ag-ainst 
the  executor  that  he  was  a  creditor :  he 
ought  to  have  shewn  by  his  action  ag-ainst 
Moore  the  executor,  that  he  had  committed  a 
devastavit;  a  suggestion  of  a  devastavit 
may  be  likened  to  a  criminal  prosecution  : 
and  an  executor  shall  not  be  presumed  guilty 
of  a  devastavit,  till  it  is  found  against  him 
by  a  verdict.  It  may  be  objected,  that  the 
act  does  not  prescribe  that  a  creditor  shall 
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not  ^o  as^aiast  the  securities  in  the  first 
instance  ;  and  therefore  this  action  was  well 
"broug-ht ;  to  which  this  answer  presents 
itself,  that  it  is  an  established  principle  of 
•constraction,  that  where  a  statute  has  g'iven 
a  new  remedy,  without  pointingf  out  the 
mode  in  which  this  remedy  is  to  l>e  attained, 
the  rules  of  the  common  law,  and  the  prac- 
tice of  the  courts,  founded  upon  the  reason  of 
the  thing,  shall  be  pursued.  Therefore  we 
are  all  of  opinion  that  the  judgment  of  the 
Oeneral  Court  must  be  reversed. 


34  *OCTOBER  TKRM,  1791. 


Birch  V.  Alexander. 

October  Term.  1791. 

Tradiiff  Title— Necessity  for  Fiodliiff  Seisin  In  Crown.* 

—In  tracing  a  title  in  a  special  verdict,  it  is  not 
necessary  to  find  a  seisin  in  the  Crown:  because 
that  is  the  ultimate  point  beyond  which  the  party 
is  not  bound  to  go. 

Title  by  Adverse  Pttssesslon— Spedsl  Verdlct-5vffi- 
deocy.t— What  is  a  sufficient  flndiufir  in  a  special 
verdict  of  such  a  length  of  possession  as  will  five 
a  tiUe. 

Nortbem  Neck— Nallam  Tempus  Occnrrit  Re^l.^— The 
maxim,  nallnm  tempus  occnrrit  rest,  never  ap- 
plied to  the  Proprietaries  of  the  Northern  Neck. 
of  Vir^nla. 

This  was  an  appeal  from  the  District  Court 
of  Dumfries,  in  an  ejectment  brought  by  the 
appellee.  The  jury  found  a  special  verdict, 
••  that  Sir  William  Berkley,  Governor  of  Vir- 
l^inia,  g-ranted  to  Robert  Howsen,  the  lands 
contained  within  a  patent  bearing  date  Octo- 
t>er  21st  1669,  whereof  the  lands  in  question 
arc  a  part,  lying  within  the  proprietory  of  the 
iNorthern  Neck,  which  patent  they  find  in 
these  words  :  to  all  &c.*'  the  patent  is  in  the 
usual  form,  granting  6000  acres  of  land,  in 
consideration  of  the  transportation  of  a  num- 
ber of  persons  into  the  colony,  and  is  abbre- 
viated thus,  *'to  have  &c.  yielding  &c.  pro- 
vided Ac."— They  find  the  act  of  Assembly 
passed  in  the  year  1736,  entitled  "An  act  for 
confirming-  and  better  securing'  the  titles  to 
lands  in  the  Northern  Neck,  held  under  the 
rif;-ht  honorable  Thomas  Lord  Fairfax,  baron 
of  Cameron,  in  that  part  of  Great  Britain 
called  Scotland."  Also  the  act  passed  in  the 
year  1748,  entitled  "An  act  for  confirming 
the  grants  made  by  his  majesty,  within  the 
t>onnds  of  the  Northern  Neck,  as  they  are 
now  established/'  "That  on  the  13th  of 
October  1669,  Howsen,  being  seized  of  the 
lands  contained,  in  the  aforesaid  patent, 
assig-ned  and  conveyed  all  the  lands  aforesaid 


^Trmdng  Title  to  Land.— See  principal  case  cited  in 
Clay  V.  Wbite.  l  Mnnf.  178. 

♦Advw  Po— Mtioa— Tbe  principal  case  is  cited  in 
Archer  t.  Saddler,  2  H.  ft  M.  877:  Mooberry  v.  Marye, 
18  Mnnf.  406:  Lee  v.  Tapscott,  2  Wash.  277;  Birthright 
V.  Hall.  8  Mnnf.  Ml.  See  monographic  noU  on 
"Adversary  Possession**  appended  to,  Nowlin  t. 
Reynolds.  86  Gratt.  187. 

t5t«tato  of  Limitstloiis.— The  principal  case  is  cited 
In  XSmmo  v.  Com..  4  H.  ft  M.  71.  See  monographic 
note  on  "Statute  of  Limiutions.'* 


therein  contained,  lo  John  Alexander,  by 
deed  poll,  recorded  in  Stafford  court  which 
they  also  find  in  haec  verba. 

''That  John  Alexander  entered,  and  was 
seized  and  possessed  as  the  law  requires,  and 
by  a  paper  purporting  to  be  his  will,  devised 
500  acres  of  the  said  land  to  John  Dry,  200 
to  Klizabeth  Hoomes,  and  the  residue  to 
his  two  sons,  Robert  and  Philip,  and  their 
heirs." 

35  »**  That  after  the  death  of  the  said 
John    Alexander,    his   son,    and    heir 

at  law,  Robert,  by  a  deed  executed  in  Febru- 
ary 1690,  confirmed  to  his  brother,  Philip, 
the  lands  left  him  by  the  said  will,  being  a 
moiety  of  the  land  in  question. — That  in  Feb- 
ruary 1693,  the  said  Philip  executed  a  deed  to 
his  brother  Rot>ert,  of  all  his  share  and  inter- 
est in  the  land  contained  in  the  above  men- 
tioned patent,  with  a  reservation  of  500  acres, 
which  are  no  part  of  the  lands  in  question, 
and  neither  Philip  nor  his  heirs  nor  any 
claiming  under  him  have  since  claimed  any 
part  of  the  land  in  question. 

''That  the  said  Robert  Alexander,  after  the 
said  conveyance  from  his  brother,  entered 
into  the  land  in  the  declaration  mentioned, 
being  part  of  the  land  contained  in  the  afore- 
said patent,  and  was  seized  and  possessed 
thereof  as  the  law  requires  and  so  continued 
till  his  death,  which  happened  before  the  1st 
of  June  1704,  having  previously  thereto  made 
his  will,  bearing  date  the  22d  of  Deceml>er 
1703,  whereby  he  devised  to  his  sons  Robert 
and  Charles  the  lands  in  question  in  fee  sim- 
ple equally  to  be  divided,  which  will  they 
find  in  haec  verba. 

"That  the  said  Robert  left  two  sons,  Rol>ert 
his  eldest,  and  Charles,  who  died  intestate 
and  without  issue.  That  Robert  after  the 
death  of  his  brother,  was  seized  and  possessed 
as  the  law  requires,  of  all  the  land  in  question, 
and  so  continued  until  his  death,  which  hap- 
pened in  the  year  1735,  leaving  two  sons, 
John  his  eldest,  and  Gerald — also  two  daugh- 
ters, Sarah  and  Parthenia ;  that  by  his  will 
dated  in  1735,  he  devised  several  parcels  of 
land  to  his  said  sons  and  daughters,  and  the 
lands  in  question,  comprehended  within  the 
description  of  the  residue  of  his  real  estate, 
to  his  sons  John  and  Gerald  equally  to  be 
divided  in  tail,"  which  will  is  also  found. 

"That  the  said  John  and  Gerald  entered 
into  the  lands  in  question,  and  were  thereof 
seized  and  possessed  as  the  law  requires,  and 
that  John  continued  so  seized  and  possessed 
until  the  time  of  his  death." 

"That  they  sued  out  a  writ  of  ad  quod  dam- 
num, in  order  to  dock  the  intail  of  the  said 
lands,  and  an  inquisition  being  found  there- 
upon, they,  by  a  deed  of  bargain  and  sale  * 
conveyed  the  said  land  to  T.  Dade,  who 
afterwards  re-conveyed  the  same  in  fee  sim- 
ple :  "  Which  writ,  inquisition  and  deed  are 
found.  "That  there  were  other  in  tailed  lands 
adjoining,  not  included  in  the  inquisition  ; 
that  no  lines  were  shewn  to  the  jurors  or  sur- 
veyed in  their  presence — no  consideration 
paid  by  the  said  Dade,  and  that  the  inquisi" 
tion  was  fraudulent. 

36  *"That  an    act    of    Assembly   was 
passed,  and  obtained  the  royal  assent, 
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for  dockinfc  the  intail  of  Gerald's  part  of  the 
said  land,  which  was  an  undivided  moiety  of 
the  lands  in  question  ;  that  no  partition  of 
the  said  lands  was  ever  made  t>etween  the 
said  John  and  Gerald,  or  any  claiming  un- 
der them.  " 

*'That  John  being  so  seized  and  possessed 
did  in  his  life-time  give  to  his  son  Charles 
his  undivided  moiety  of  the  said  land,  and 
delivered  him  the  possession  thereof.  That 
he  died  in  1764,  leaving  issue  six  sons,  of 
whom  the  said  Charles  (lessor  of  the  plain- 
tiff) was  the  eldest,  and  by  his  will  made  the 
16th  of  October  1763,  devised  to  his  said  son 
Charles  the  lands  in  question  by  the  follow- 
ing clause/'  "Also  I  give  to  my  son  Charles 
all  things  already  given  him,  and  which 
he  has  now  in  possession. 

"That  the  said  testator  John,  in  his  life- 
time conveyed  to  plaintiffs  lessor  so  much  of 
the  land  in  question  as  lies  to  the  westward 
of  four  mile  run,  laid  down  in  the  said  sur- 
vey annexed." 

They  also  find  the  act  of  Assembly  for 
settling  the  titles  and  bounds  of  lands. 

They  find  ja  grant  from  the  proprietor  of 
the  Northern  Neck,  bearing  date  the  3d  of 
March  1730,  the  bounds  of  which  they  ascer- 
tain, by  reference  to  the  survey,  and  is  the 
land  in  question. 

"That  Robertson  possessed  the  said  land 
from  the  year  1733,  to  the  year  1743,  when  an 
ejectment  was  served  by  John  Alexander, 
for  so  much  of  the  land  as  was  included  in 
Howsens  patent,  and  he  recovered  a  judg- 
ment in  1751,  till  which  time  Robertson  con- 
tinued in  possession." 

"That  James  Robertson  recovered  from 
Robert  Alexander,  and  was  put  into  posses- 
sion of  the  lands  contained  within  his  grant 
by  writ  of  possession  in  1765." 

"That  Robertson  died  in  1768,  leaving  issue 
a  daughter  Jenet,  wife  of  Birch,  the  defend- 
ant, to  whom,  Robertson  by  his  will  devised 
the  land  contained  within  his  patent." 

"That  the  land  in  question  is  included 
within  Howsens  and  Robertsons  grants,  and 
is  &c." 

The  District  Court  gave  judgment  for  the 
plaintifl"  from  which  the  defendant  appealed. 

The  PRESIDENT.  —  Many  objections 
have  been  made  at  the  bar  to  the  insufficiency 
of  this  verdict.  The  first  is,  that  the  crown 
is  not  found  to  have  been  seized  of  the  land 
in  question,  at  the  time  of  the  grant  to  How- 
sen.  According  to  the  feudal  system,  the 
king  was  seized  of  all  the  lands  in  Virginia, 
as  chief  magistrate ;  and,  whatever  may 
have  been  the  practice  in  England, 
37  *seizin  in  the  crown  is  never  foun^  in 
this  country,  because  that  is  the  ulti- 
mate point,  beyond  which  a  party  in  tracing 
his  title  is  not  bound  to  go. 

It  was  next  contended,  that  by  the  patent 
to  Howsen,  only  an  estate  for  life  passed, 
there  being  in  it,  no  words  of  inheritance. 
That,  for  want  of  a  seal  to  the  patent,  this 
grant  was  not  embraced  by  the  confirmation 
act  of  1748,  and  of  course,  that  the  prior 
grant  of  the  crown  in  1668,  to  the  proprietors 
of  the  Northern  Neck,  had    deprived    the 


crown  of  a  right  to  make  this  grant  to  How- 
sen.  That  the  assignment  from  Howaeu  to 
Alexander,  "of  all  the  land  contained  in 
this  patent,"  not  appearing  to  have  been 
endorsed  on  the  patent,  did  not  pass  the 
land  in  question. — These  and  other  objections 
were  strongly  insisted  upon  by  the  appellants 
counsel,  and  though  they  might  all  of  tfaem 
be  controverted,  yet  they  may  be  all  falsely 
admitted  in  this  case,  and  then  how  will  the 
cause  stand  ? 

In  1669  John  Alexander  entered,  and  was 
seized  and  possessed  as  the  law  requires. 
Not  having  title,  he  was  a  disseisor  upon  the 
proprietor  of  the  Northern  Neck,  in  whom 
the  title  was.  The  succession  from  him  is 
continued  regularly  down,  and  each  successor 
is  found  to  have  been  seized  and  possessed  as 
the  law  requires,  and  no  entry  of  the  pro- 
prietor's is  stated,  or  claim  by  them  to  the 
land,  till  the  grant  to  Robertson  in  1730.  So, 
that  there  is  a  clear  seizin  and  possession  of 
61  years  found  under  the  disseisor,  without 
any  entry  in  the  meantime  to  purge  the  dis- 
seisin. Here  is  a  term,  not  only  sufficient  to 
give  a  title  in  ejectment,  but  to  bar  a  writ  of 
right,  which  alone  would  admit  an  enquiry 
into  the  mere  right. 

The  counsel  for  the  appellant  observed, 
that  the  possession  was  not  so  found  as  to 
give  a  title  ;  not  being  found  to  have  been 
uninterrupted.  But  the  ancestors  of  the 
appellee  being  stated  to  have  been  succes- 
sively seized  and  possessed  from  1669  to  1730, 
and  no  interruption  found,  their  own  maxim 
"that  what  appears  not,  is  to  be  taken  as  not 
having  existed,"  fixes  the  adverse  possession 
to  have  been  uninterrupted. 

The  justice  of  the  maxim,  nullum  tern  pus 
occurrit  regi  has  been  questioned,  or  rather 
the  application  of  it  to  a  case  like  this,  ^where 
it  is  resorted  to,  to  support  a  new  grant  to 
one  citizen,  to  the  prejudice  of  an  antient 
grantee  and  possessor,  for  some  defect  in  his 
grant.  But  that  either  the  reason  of  the  rule 
extends,  or  that  the  rule  itself  was  ever  ap- 
plied to  preserve  the  title  of  a  lord,  we  do  not 
admit  ;  and  believe  the  appellants  counsel 
was  misinformed,  as  to  the  point  having 
been  otherwise  decided  in  the  old  General 

Court. 
38  *On  this  point  therefore,    we   affirm 

the  judgment,  without  deciding  on  the 
other  points.  And  we  are  happy  in  believing, 
that  in  establishing  this  ancient  possession, 
we  accord  with  the  spirit,  if  not  with  the  let- 
ter of  the  several  laws  passed  since  the  year 
1710,  for  the  protection  of  such  possessions, 
against  attacks  on  the  ground  of  leg-al 
defects. 

Judgment  affirmed. 


Wilcox  V.  Calloway. 
October  Term,  1791. 
Pretensed  Titles— SUtute— To  What  Bxteads.— The  act 

for  preventing"  the  purchaslnfir  of  pretended  titles, 
does  not  extend  to  a  person  in  possession,  so  as  to 
prevent  him  from  conflrmlnff  that  possession,  by 
purchasins:  the  rights  of  otheis. 
Quit-Rents— Forfeiture  for  Nonpayment— How  Title 
Saved.— If  land  be  forfeited  for  nonpayment  of 
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Quit-rents,  |irant  of  cultivation,  &c.  still,  if  t2ie  con- 
dition be  performed  before  the  land  is  petitioned 
for.  tbe  title  is  saved. 

Csveftt— Effect.*— Tbe  effect  of  a  Caveat  is  to  prevent 
tbe  emanation  of  a  arrant,  not  to  set  one  aside. 

Pateot— Lapse— Effect t— A  lapse  patent  relates  back 
to  tbe  original  giant,  so  as  to  avoid  all  mesne 
grants  from  tbe  Crown. 

Caveat  Emptor— To  Whom  Applies.- Tbe  rule  caveat 
emptor,  aPPlies  only  to  purcbasers  of  defective 
legal  titles:  They  are  not  to  be  affected  by  a  latent 
equity,  of  wblcb  tbey  had  not  notice,  actual  or 
constructive. 

Priority  of    Titie-Relatlon.-Priority    of   title  will 

draw  to  it  priority  of  relation. 

• 

This  was  an  appeal  from  the  Hig-h  Court 
of  Chancery. 

The  case  was  this  : 

The  appellee  and  Wilcox  having*  purchased 
two  entries  for  land,  one  of  '400  and  the 
other  of  403  acres,  obtained  patents  for  each 
of  them  in  June  1764. 

In  1768  Wilcox  agreed  with  Donaldson  to 
sell  him  these  two  tracts  of  land  for  ;f  125, 
but  no  conveyance  was  made.  Wilcox 
being  about  to  leave  this  state,  sometime 
prior  to  1769,  placed  in  the  hands  of 
Donaldson  as  much  money  as  wonld  be 
sufficient  to  discharge  the  arrears  of 
quitrents  then  due  on. the  land,  which  Don- 
aldson promised  to  apply  to  that  purpose. 
John  Cox  in  December  1767  petitioned 
the  General  Court  for  the  above  two 
tracts,  as  being  lapsed  for  non-payment  of 
quitrents,  and  want  of  cultivation  ;  and  in 
June  1772,  judgment  was  rendered  in  his  fa- 
vor, and  patents  issued  in  July  1774  to  Don- 
aldson assignee  of  Cox. 

On  the  8th  of  August  1769,  Donaldson  in- 
formed Wilcox  of  the  pendency  of  the  above 
petitions,  and  recommended  it  to  him,  to  at- 
tend the  trial,  and  defend  tliem.  But  on  the 
28th  of  July  preceding,  he,  Donaldson  had 
purchased  the  right  of  Cox,  if  he  should  suc- 
ceed, at  the  price  of  ;f  150,  and  took  his  bond 
for  a  conveyance.  Of  this  purchase  Donald- 
son takes  no  notice  in  his  letter  of  August. 

Cox  not  having  pursued  his  judgment  and 

obtained  a  patent  within  six  months,  Wilcox 

filed  a  caveat  for  this  cause  in  August   1773, 

against   a   patent  issuing  upon   Cox's 

39        judgments ;  in  *  April  1783,  he  obtained 

a  judgment  in  his  favor,  which   being 


♦Csveet— Effect.— For  tbe  proposition  that,  the  ef- 
fect of  a  caveat  is  to  prevent  the  emanation  of  a 
ffrant.  not  to  set  one  aside,  the  principal  case  is 
cited  in  Ross  v.  Keewood,  2  Munf.  143:  Staples  v. 
Webster,  5  Call  278. 

tlHiteiits—Lspee— Effect— For  the  proposition  that 
a  lapse  patent  relates  back  to  the  orisrinal  ffrant,  so 
as  to  avoid  all  mews  grants  from  the  crown,  the 
principal  case  is  cited  in  Lievasser  v.  Washburn,  11 
Gratt-  666:  Wbittington  v.  Christian.  2  Rand.  871; 
Noland  V.  Cromwell.  4  Munf.  168,  172  :  Norvell  v. 
Camm,  8  Munf.  268. 

Equity  Jartadlctloii— Fraud  in  Procuring  Pateot.— 
The  principal  case  is  cited  in  McClunsr  v.  Huffhes,  5 
Rand.  480,  488;  Mayo  v.  Mnrchie.  8  Munf.  880,  880,  898. 

See  the  principal  case  cited  in  Tompkins  v.  Mitch- 
ell, 2  Rand.  429;  Clark  v.  Lonsr,  4  Rand.  458. 


certified,  a  patent  issued  to  him  for  the  two 
tracts. 

In  1776,  Calloway  purchased  the  above  land 
from  Donaldson,  received  a  conveyance  for 
the  same,  and  made  valuable  improvements 
on  it. 

Wilcox  filed  his  bill  against  Calloway  only, 
praying  that  he  might  be  decreed  to  deliver 
to  him  the  possession  of  the  lands  in  question, 
and  for  general  relief. 

The  defendant  by  his  answer  states  him- 
self to  be  a  purchaser  for  valuable  consider- 
ation actually  paid  ;  that  he  had  no  notice  of 
any  fraud  or  improper  conduct  in  Cox  or  Don- 
aldson, nor  did  he  ever  hear  of  any  dispute 
respecting  the  title  till  the  year  1782,  long 
after  his  purchase. 

There  were  many  depositions  taken  in  the 
cause,  and  on  hearing,  the  bill  was  dismissed 
without  prejudice ;  the  Court  being  of  opin- 
ion "  that  the  defendant  was  a  purchaser  of 
the  land  in  question  for  valuable  consider- 
ation, not  appearing  to  have  been  guilty  of 
any  fraud,  or  if  any  other  was  guilty  of  it,  to 
have  had  notice  thereof,  or  not  being,  or 
claiming  under  a  like  lite  pendente  pur- 
chaser." 

From  this  decree  Wilcox  appealed. 

The  PRESIDENT— The  first  objection 
is,  that  Donaldson's  purchase  from  Cox  was 
void,  as  being  contrary  to  the  act  to  prevent 
the  buying  of  pretenseo  titles.  This  law  pro- 
hibits the  purchasing  of  latent  titles  in  order 
to  disturb  the  possessions  of  others.  But  it 
was  never  intended  to  prevent  a  person  in 
possession  from  confirming  and  strengthen- 
ing that  possession  by  purchasing  the  rights 
of  others. 

Donaldson  having  lawfully  acquired  the 
possession  under  his  purchase  from  Wil- 
cox, might  without  violating  the  statute  make 
a  contract  with  Cox  for  the  securing  of  that 
possession.  A  man  sued  in  an  ejectment 
may  defend  the  suit,  and  nevertheless  agree 
to  purchase  the  title  of  the  plaintiff  in  case 
he  should  prove  successful. 

It  was  next  contended,  that  the  forfeiture 
made  void  all  mesne  sales  by  Wilcox  or  Cox. 
But  if  land  be  forfeited  for  non-payment  of 
quitrents,  or  for  want  of  cultivation, 
still,  if  those  acts  be  performed  before  the 
land  is  petitioned  for,  it  is  saved.  If 
Donaldson  had  purchased  absolutely  of 
Cox,  he  might  have  dismissed  the  petitions, 
taken  conveyance  from  Wilcox,  paid  the 
quitrents,  and  improved  the  land,  and  would 
then  have  been  safe  under  Wilcox's  patents, 
though  a  forfeiture  had  been  incurred.  The 
rule  applies  thus.  Cox  recovers,  and  obtains 
a  lapse  patent.  This  shall  relate  to 
40  the  date  of  the  original  *patent,  and 
avoid  by  priority  all  mesne  grants  from 
the  crown,  this  has  often  been  so  adjudged, 
in  disputes  about  priority,  between  two 
patents  with  interfering  l>ounds. 

In  April  1772  the  petitions  were  heard,  and 
the  lands  were  recovered.  Although  the  evi- 
dence will  not  warrant  us  in  charging  Don- 
aldson with  fraud  in  this  transaction,  yet  he 
was  deceived  in  relying  upon  his  own  testi- 
mony, instead  of  the  evidence  of  other  wit- 
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nesses,  ito  pro^e  payment  of  the  quitrents. 
He  was  adjudged  an  interested  witness,  and 
in  consequence  of  it,  the  land  was  lost.  Had 
the  facts,  as  they  really  existed,  been  proved, 
the  decision  would  have  been  otherwise — 
being-  recovered  in  consequence  of  a  mistake, 
Wilcox  has  a  good  grcfund  of  equity  against 
Cox  and  Donaldson. 

The  effect  of  a  petition  and  certificate  is 
not  to  vest  an  absolute  and  indefeasible 
estate  in  the  person  who  obtains  it,  but  it 
gives  him  a  right  to  purchase  that  particular 
piece  of  land,  in  preference  to  all  other  citi- 
zens, but  upon  condition  of  paying  the  con- 
sideration money  within  six  months.  The 
right  then,  which  Cox  acquired,  was  not 
absolute,  but  conditional :  it  was  to  depend 
upon  his  perfecting  his  title  within  a  limited 
time.  This  right  he  assigned  to  Donaldson, 
and  he  might  lawfully  do  so — but  the  condi- 
tion passed  with  it,  and  Donaldson  was 
bound  to  perform  it — it  is  objected  that  the 
caveat  was  entered  against  Cox,  instead  of 
Donaldson,  the  purchaser.  But  the  purchase 
was  a  matter  in  pais ;  and  it  does  not  appear 
that  Wilcox  had  notice  of  it.  The  summons 
was  served  on  Cox,  who  must  be  presumed 
to  have  given  notice  to  Donaldson,  the  pri- 
vate purchaser.  But  what  are  the  effects  of 
a  caveat?  to  prevent  the  emanation  of  a 
patent^  not  to  set  one  aside.  And  if  the 
General  Court  1783  had  been  informed  that 
the  patent  had  issued,  however  improperly, 
they  would  not  have  heard  the  caveat,  or 
given  a  decision  which  have  been  vain  in  its 
effect,  since  a  patent  issued  in  consequence 
of  their  judgment,  would  not  at  law  over- 
reach the  one  to  Donaldson  in  1774.  But  this 
was  denied  at  the  bar, — It  was  contended, 
that  the  patent  in  1784  has  relation  to  those 
issued  to  Wilcox  in  1764.  But  the  counsel 
forgot,  that  Donaldson*s  patent  in  1774  has 
relation  to  the  same  source,  and  priority  of 
title  will  draw  to  it,  priority  of  relation. 

The  remedy  then  was  in  Chancery  to 
repeal  the  patent  of  1774  as  surreptitiously 
obtained  whilst  the  caveat  was  depending, 
aud  to  be  relieved  against  the  forfeiture 
adjudged  in  1772,  when,  by  mistake,  the 
plaintiff  was  deprived  of  an  opportunity  of 
making  that  defence  which  ought  to  have 

saved  his  lajul. 
41  *On    this  ground,  I  should  have  no 

difficulty  in  decreeing  the  land  to  the 
plaintiff,  if  it  remained  in  the  hands  of  Don- 
aldson, and  had  not  been  sold  by  the  plaintiff ; 
or  decreeing  the  purchase  money  and  interest 
(the  laud  having  been  sold  by  him  )  for  which 
he  should  have  a  lien  upon  the  land    itself. 

But  this  is  upon  a  supposition  that  he  or 
his  representatives  were  parties,  and  that  the 
case  appeared  as  it  now  does.  But  here  is  a 
train  of  examination,  by  which  the  moral 
character  of  a  man  long  since  in  his  grave  is 
called  in  question,  and  the  interest  of  his 
family  affected,  without  affording  to  his 
family  an  opportunity  of  defending  either — 
this  can  never  be  right,  and  either  justifies 
the  decree  of  dismission  without  prejudice,  or 
suggests  an  opinion  that  the  cause  was  not 
ripe  for  a  hearing,  until  the  bill  had  been 


amended  and  the  representatives  made  par- 
ties :  in  which  case  the  plaintiff  must  have 
begun  de  nove. 

If  Calloway  had  been  such  a  purchaser, 
as  that  the  land  itself  in  his  bands, 
was  not  bound  to  answer  the  purchase 
money,  the  dismission  should  have  been 
final ;  since  in  that  case,  it  would  t>e  unrea- 
sonable to  keep  him  in  Court  merely  to  be  a 
witness  of  a  contest  between  others.  If  he 
l>e  such  a  purchaser,  as  that  the  lien  upon 
the  land  passed  with  it,  and  created  an  obli- 
gation upon  him  to  pay  the  money  in  the 
stead  of  Donaldson,  then  Donaldson's  repre- 
sentatives shouljl  have  been  made  parlies  ; 
because,  being  liable,  either  to  Wilcox  or 
Calloway,  they  ought  to  have  had  an  oppor- 
tunity of  contesting  the  claim,  or  if  not,  it 
was  proper  that  the  bill  should  have  been 
dismissed  without  prejudice. 

This  brings  us  to  the  case  of  Mr,  CoUo- 
way. 

The  rule,  caveat  emptor,  applies  only  to 
purchasers  of  defective  legal  titles.  A  pur- 
chaser of  the  legal  title  is  not  to  be  affected 
by  any  latent  equity,  whether  founded  on 
trust,  fraud  or  otherwise,  of  which  he  has 
not  actual  notice,  or  which  does  not  appear 
in  some  deed  necessary  in  the  deduction  of 
the  title,  so  as  to  amount  to  constructive  no- 
tice. In  these  cases  of  notice,  he  will  take 
the  estate  subject  to  the  equity  in  the  same 
manner  as  the  person,  from  whom  he  pur- 
chased, had  it. 

Out  of  this  principle  has  grown  another 
rule,  that  a  purchaser  entitled  to  this  protec- 
tion, must  be  a  com  pleat  purchaser,  by  hav- 
ing a  conveyance,  and  having  also  paid  his 
purchase  money  before  he  has  notice  ;  for, 
if  he  receive  that  notice  before  either  of 
these  acts  are  perfected,  he  ought  to  stop, 
until  the  equity  is  enquired  into,  or  be    will 

be  bound  by  it. 
42  'Calloway  states  himself  to  have  been 

a  purchaser  in  1776,  for  a  valuable  con- 
sideration, without  notice  of  any  cdaim  of 
the  plaintiff  until  the  year  1782.  This  alle- 
gation is  not  disproved,  nor  is  there  any  evi- 
dence of  improper  conduct  on  the  part  of 
Calloway.  But  in  his  answer,  he  neither 
ascertains  what  was  the  purchase  money,  nor 
at  what  time  he  paid  it.  Speaking  of  the 
purchase  he  says,  "  it  was  for  valuable  con- 
sideration." He  afterwards  states,  that  the 
plaintiff  did  not  bring  his  suit  until  Donald- 
son had  removed  away,  (without  saying 
when  that  was,  and  it  might  have  been  after 
1782,  when  he  had  notice)  with  a  good  estate 
and  £4000  received  from  him  for  the  land — 
thereby  conveying  an  idea  that  the  money 
was  then  paid. — Whether  this  was  really  the 
fact,  and  that  the  removal  was  after  notice  ; 
or  that  the  payment  was  before  the  removal ; 
or  that  removal  before  notice,  and  the  inaccu- 
racy was  produced  by  inattention  in  drawing 
the  answer,  is  doubtful ;  it  might  have  been 
explained  in  his  answer  to  an  amended  bill, 
if  that  mode  had  been  adopted.  In  that 
way,  the  plaintiff  must  make  a  new  case, 
founded  on  his  claim  to  the  purchase  money 
and  interest,  and  insist  that   he  has  a   lien 


376 


I  WASH. 


JoNBS  &  Tbmpi,e  V.  Logwood. 


48-44 


for  that  upon  the  lands  in  the  possession  of 
Calloway. 

But  this  claim  is  disavowed  by  the  present 
hill — the  plaintiff  denying  the  agreement  to 
sell,  for  the  sake  of  his  claim  to  the  land — 
that  new  case,  he  may  make  under  the  decree 
of  dismission  without  prejudice  and  therefore 
this  court  approve  the  decree  and  affirm  it. 


Jones  &  Temple  v.  Logwood. 

October  Term,  1791. 

Scrolls— Validity  ■•  a  Seal.*— A  scroll  is  of  equal  valid- 
ity to  constitute  a  deed,  as  an  Impression  made  by 
asealon  wax. 

PieadlnflT  and  Practice- Action  on^  Bond -Set-Off —No. 

tice— Case  at  Bar.— Notice  of  sett  off  is  not  practised 
in  this  State  upon  plea  of  payment  of  the  bond 
sued  on,  and  proof  made  of  payments;  the  plain- 
tiff may  give  in  evidence  another  bond,  due  when 
they  were  made,  and  apply  the  payments  to  that 
bond. 

This  was  an  action  of  debt  brought  up  by 
the  appellee,  in  the  District  Court  of  King 
and  Queen  :  the  declaration  is  in  common 
form,  upon  a  bond — plea  payment.  At  the 
trial,  the  defendants  tendered  a  bill  of  excep- 
tions, stating,  that  the  plaintiff  offered  a 
writing  to  the  jury  as  evidence  in  support  of 
the  declaration,  to  which  there  was  no  seal 
but  a  scroll :  and  the  Court  permitting  this 
writing  to  go  to  the  jury,  the  defendants  ex- 
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cepted. 


Also  the  defendants  offered  in  evi- 
dence, sundry  receipts,  to  a  greater 
amount  than  the  debt  in  the  declaration 
mentioned,  and  bearing  date  before  the 
institution  of  this  suit  :  but  the  plaintiff  in 
opposition  thereto,  offered  in  evidence  a 
bond  of  the  defendants,  dated  on  the  same 
day  with  that  mentioned  in  the  declaration, 
but  payable  before  it,  and  given  for  a  larger 
quantity  of  tobacco  ;  on  which  bond  no  suit 
had  been  instituted,  and  on  this  bond,  some 
of  the  receipts  were  said  to  be  credited  :  and 
the  plaintiff  insisting  that  not  only  those  re- 
ceipts, but  such  as  were  not  endorsed  thereon 
should  be  applied  to  the  credit  of  that  bond, 
the  defendants  objected  to  its  going  in  evi- 
dence to  the  jury,  urging  that  it  was  not  their 
deed,  and  was  given  for  an  usurious  consid- 
eration. But  the  Court  after  examining  one 
of  the^ttesting  witnesses,  who  proved  the 
execution  of  the  bond,  permitted  it  to  go  as 
evidence  to  the  jury  in  opposition  as  well  to 
the  receipts  which  were  not  endorsed  on  the 
bond,  as  to  those  which  were  :  to  which  opin- 
ion also  the  defendants  excepted. 


•Scrolls— Validity  as  a  Seal.— For  the  proposition 
that  a  scroll  is  of  equal  validity  to  constitute  a  deed 
as  an  impression  made  by  a  seal  upon  wax,  the 
principal  case  is  cited  and  approved  In  Currie  v. 
Donald.  «  Wash.  88;  Cromwell  v.  Tate,  7  Leiffh  804; 
Parks  V.  Hewlett,  9  Leiffh  618;  Bradley  Salt  Co. 
V.  Norfolk,  etc.,  Co..  96  Va  488,  486,  38  S.  E.  Rep.  687. 
See  monographic  note  on  "Bonds"  appended  to 
Ward  V.  Chum,  13  Gratt,  801. 

CfMtooi.— See  the  principal  case  cited  in  Baker  v. 
Preston,  Oilm.  286. 


The  endorsements  on  the  bond,  agree  pre- 
cisely with  some  of  the  receipts,  as  to  their 
amount,  and  are  stated  to  be  in  **  part  of  this 
bond." 

Verdict  and  judgment  for  the  plaintiff  and 
appeal. 

The  PRESIDENT  delivered  the  opinion  of 
the  Court. 

It  is  important  that  the  Court  should  settle 
a  question  so  interesting  to  the  community  as 
the  following  :  whether  a  scroll  used  as  a 
seal,  constituted  a  good  bond  before  the  act 
of  1788,  or  whether  to  make  it  a  seal,  wax  or 
something  capable  of  impression,  and  im- 
pressed, was  necessary.  Acts  of  Parliament 
in  England,  and  acts  of  Assembly  in  this 
country,  frequentlv  speak  of  seals  ;  but  none 
of  them  define  what  shall  constitute  a  seal. 
Nor  is  there  an  adjudged  case  recollected, 
which  determines  that  a  seal  must  be  neces- 
sarily something  impressed  on  wax.  To 
consider  it  upon  the  reason  of  the  thing  ;  a 
seal  is  required  to  give  solemnity  to  the  act  ; 
and  I  cannot  perceive  a  difference,  in  point 
of  solemnity,  l>etween  the  act  of  impressing 
wax  and  that  of  making  a  scroll. 

Public  corporate  bodies  have  a  known  and 
fixed  seal :  and  it  is  necessary  that  their  acts 
should  be  under  that  common  seal.  In  that 
instance  an  impression  may  be  necessary,  to 
shew  that  the  act  has  been  done  in  their  cor- 
porate capacity. 

But  what  is  the  private  seal  of  an  individ- 
ual ?  Does  an  impression  furnish  any  cri- 
terion by  which  to  decide  whether  it 
44  *be  his  seal  or  not  ?  it  is  true  that  some 
few  gentlemen  have  seals  which  im- 
press their  family  coats  of  arms  ;  some  have 
such  as  impress  the  initials  of  their  names  : 
but  tiaese  are  rare  indeed  when  compared 
with  the  great  body  of  the  community  who 
have  no  seals,  and  who  use  such  as  are  placed 
on  the  writing  for  them,  and  make  them 
their  own  by  acknowledging  them  to  be  such. 
In  truth  and  reality  then,  it  is  unimportant 
whether  this  adoption  be  of  wax  or  a  scroll. 
Lord  Coke  in  his  2d  institute,  in  a  commen- 
tary upon  a  statute  which  speaks  of  a  seal, 
says  "  a  seal  is  wax  with  an  impression.'* 
But  there  is  neither  an  act  of  Parliament  nor 
an  adjudged  case  to  bind  the  Court.  It  was 
his  opinion  only,  founded  probably  on  the 
practice  of  that  day,  and  if  that  gives  a  bind- 
ing rule,  we  may  by  going  further  back,  dis- 
cover a  period  of  time,  when  the  impression 
was  made  with  the  eye  tooth.  There  was 
some  utility  in  that  custom,  since  the  tooth 
impressed  was  the  man's  own,  and  fur- 
nished a  test  in  case  of  forgery.  But  both  are 
founded  on  the  usage  of  the  times.  Scrolls 
have  been  loag  substituted  for  seals  in  this 
country.  The  party  acknowledges  the  scroll 
to  be  his  seal,  and  as  such  this  court  will  con- 
sider it.  If  there  had  been  a  positive  law  to 
bind  the  court,  we  must  have  obeyed  it,  how- 
ever inconvenient ;  but  since  none  is  shewn 
or  recollected,  we  will  not  make  a  precedent, 
which  would  not  only  let  loose  great  numbers 
of  individuals  from  their  engagements,  but 
all  or  most  of  the  executors,  administrators, 
guardians  and  perhaps  public  collectors,  from 
the  force  of  their  bonds  :  a  decision    which 
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would  dishonor  govern  in  en  t ;  relax  public 
and  private  security,  and  convulse  the  state. 

The  late  act,  if  it  operates,  is  conclusive  ; 
if  it  does  not,  it  is  at  least  a  legislative  con- 
struction of  the  law  in  general  ;  agreeable 
to,  and  adding  strength  to,  that  of  the  court. 

On  this  point  there  is  no  error. 

As  to  the  other  point,  tho'  notice  of  a  set- 
off is  given  in  England,  it  is  not  usually 
practised  here :  both  parties  seemed  to  have 
been  prepared,  the  plaintiff  to  prove  the  exe- 
cution of  the  bond  first  payable,  and  the 
defendant,  his  payments  :  as  to  the  dispute 
which  of  those  bonds  the  receipts  ought  to  be 
applied  to,  the  jury  have  decided  it,  and  the 
court  think  properly. 

Judgment  affirmed. 


45        *Seek right,   Lessee  of  Wm.  Mayo  v. 
Paul  Carrington  and  Others. 

October  Term,  1791. 

Wills— 5laye8— Conditional  ManumlMlon— Bffect  upon 
Other  Property  Bequeathed    Along  with    Slaves.— 

After  severalbequests  to  different  persons,  and  a 
request  that  her  executors  will  endeavour  to 
obtain  an  act  of  Assembly  for  the  manumission  of 
his  slaves,  the  testator  adds,  that  in  case  his  execu- 
tors should  fall  in  obtaining  such  an  act.  on  that 
condition,  and  no  other,  he  crives  his  said  slaves, 
and  his  other  proj>erty,  remaining'  after  dlscharsr- 
iuff  his  legacies  and  devises,  to  sach  and  snch 
persons  in  fee,  amonsrst  whom  are  his  executors. 
The  condition  is  confined  to  the  slaves,  and  not  to 
the  other  part  of  the  residuary  estate. 

This  was  an  ejectment  tried  in  the  General 
Court.  The  parties  argued  a  case,  in 
effect  as  follows,  viz.  **  That  Joseph  Mayo 
being  seized  of  the  lands  in  question  at 
the  time  of  making  his  will,  as  well  as  at 
the  time  of  his  death,  did,  on  the  27th  day  of 
May  1780,  duly  make  and  publish  his  last 
will  and  testament,  whereby,  after  sundry 
specific  bequests  of  land  and  personal  estate, 
he  earnestly  requests  his  executors  to  peti- 
tion the  General  Assembly  for  leaye  to 
emancipate  all  his  slaves,  and  to  use  every 
exertion  in  their  power  to  succeed  in  such 
application .  But  provided  it  should  n  ot  be  in 
the  power  of  his  executors  to  get  this  act  of 
humanity  effected,  on  that  condition  and  no 
other,  he  gives  and  disposes  of  the  said 
slaves,  and  his  other  property,  which  might 
remain  after  discharging  his  legacies  and 
devises,  ^in  the  following  manner,  viz. 
three  of  his  slaves  (by  name)  to  John  Tabb  ; 
all  the  residue  of  his  slaves  and  other  prop- 
erty, remaining  after  the  discharge  of  the 
above  legacies  and  devises,  he  gives  to  be 
equally  divided  between  the  sons  of  Joseph 
Mayo,  William  Mayo,  son  of  Daniel,  and 
Paul,  George,  Joseph,  Nathaniel,  and  Mayo 
Carrington,  sons  of  George  Carrington,  the 
same  to  be  to  them  and  their  heirs  forever.*' 

**  That  the  testator  departed  this  life  in  the 
year  1785,  and  that  his  will  aforesaid  was 
duly  proved  and  admitted  to  record." 

**  That  the  lessor  of  the  plaintiff,  who  is  the 
son  of  Daniel  in  the  will  mentioned,  is  the 
heir  at  law  of  the  said  testator." 


**That  an  act  of  the  General  Assembly 
was,  upon  the  petition  of  the  administrators 
with  the  will  of  the  said  testator  annexed, 
passed  into  a  law  authorizing  the  Chancellor 
to  make  all  such  orders  and  decrees  from 
time  to  time  as  might  be  necessary  for 
carrying  into  effect  the  bequest  of  the  said 
testator  in  favor  of  his  slaves,  having  reg-ard 
to  the  payment  of  all  debts  due  by  the  said 
testator,  and  such  legacies  (if  any)  as  ought 
to  be  paid  prior  to  the  emancipation  ;  and 
also,  to  raise  such  a  sum  of  money  from  the 
labor  of  the  said  slaves,  as  might  be  sufficient 
to  provide  for  the  maintenance  and  support 
of  the  aged  negroes  and  such  as  were  of 
tender  years,  so  as  to  prevent  them  from 
becoming  burthensome  to  the  commu- 
46  nity.  *That  so  soon  as  these  purposes 
were  answered,  it  should  l>e  lawful  for 
the  High  Court  of  Chancery  to  make  such 
order  or  decree  for  emancipating  the  said 
slaves,  as  to  the  said  court  might  seem  proper : 
and  that  the  slaves  so  decreed  free  should 
receive  a  certificate  thereof,  and  be  to  all 
intents  and  purposes  free. 

**  That  a  decree  of  the  High  Court  of  Chan- 
cery was  made  pursuant  to  the  above  law, 
whereby  the  said  slaves  were  declared  free. 

*'  That  after  the  personal  estate  was  sold, 
the  slaves  were  hired  out  for  the  purpose  of 
paying  the  residue  of  the  testators  debts, 
and  raising  a  fund  for  the  maintenance  of 
the  aged,  young  and  infirm  ;  and  that  after 
paying  tlie  debts  there  will  remain  a  surplus 
from  the  hires  in '  the  hands  of  the  admin- 
istrators, subject  to  the  future  decree  of  th^ 
High  Court  of  Chancery. 

'*  That  the  lands  in  question,  and  one  other 
tract  not  specifically  devised,  were  the 
most  profitable  parts  of  the  testator's  estate, 
from  whence  he  drew  his  chief  support : 
That  he  possessed  three  other  considerable 
tracts  of  land." 

"  That  the  defendants  are  the  residuary 
legatees  of  the  said  testator,  and  in  equal 
degree  of  relationship  to  the  testator,  as  the 
lessor  of  the  plaintiff.  And  if  upon  the 
whole  matter  the  law  be  for  the  plaintiff, 
&c." 

Judgment  for  the  defendants  from  which 
the  plaintiff  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

The  case  may  be  at  once  discharged  of  the 
condition,  which,  it  was  contended,  had 
prevented  the  devise  of  the  residue  from 
taking  effect,  inasmuch  as  the  act  of  man- 
umission had  been  obtained.  The  condition 
is  clearly  confined  to  the  slaves,  and  not  to 
the  other  part  of  the  residuary  estate. 

The  testator  was  anxious  about  the  liber- 
ation of  his  slaves,  which  he  considered  as 
depen(^ing  very  much  upon  the  zeal  of  his 
executors  in  their  application  for  that  pur- 
pose to  the  legislature.  His  executors  are, 
with  others,  constituted  his  residuary  lega- 
tees, and  therefore,  it  never  could  have  been 
in  the  contemplation  of  the  testator  to  tempt 
his  executors  to  withhold  the  ardor  necessary 
to  promote  this  his  favorite  wish,  by  punish- 
ing them  with  the  loss  of  all  the  residue  if 
they  succeeded.    He  was  under  the  necessity 
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of  confiding  in  them,  so  far  as  the 
47  slaves  *were  concerned  ;  and  the  event 
has  proven  that  his  confidence  was  not 
misplaced,  or  injudiciously  given. 

How  then  does  this  cause  stand  upon  the 
principal  question,  throwing  the  slaves  out 
of  the  question?  It  is  admitted  on  all  hands 
that  the  intention  of  the  testator  is  to  be 
sought  for,  and  observed  :  but  that  intention 
is  to  be  collected  from  the  will  itself.  In 
questions  which  relate  to  the  subject  of  the 
devise,  or  to  the  quantum  of  interest  given, 
we  find  the  judges  labouring  and  catching  at 
slight  expressions  of  illiteral  men,  in  order 
to  effectuate  their  intentions.  In  the  case  of 
Hogan,  lessee  of  Henry  Wallace,  v,  Rowland 
Jackson,  Cowp.  Rep.  299,  the  court  are  seen 
struggling  to  give  to  the  words  **  worldy 
substance  "—  **  all  my  effects  Ac.  "  the 
same  meaning  as  property. 

That  term  is  used  in,  this  case,  and  is  as 
comprehensive  as  any  which  could  have  been 
thought  of,  for  the  purpose  of  embracing 
every  thing.  In  the  case  of  Huxtep  v.  Broo- 
man. — Brow.  Ch.  Rep.  437:  The  words; 
"all  I  am  worth  ;"  were  adjudged  sufficient 
to  pass  lands. 

Upon  the  whole  the  court  are  unanimously 
of  opinion  that  the  judgment  of  the  District 
Court  is  right  and  is  to  be  affirmed. 


Roane's  Executors,  v.   Hern,  et  al. 
-October  Term,  ITOl. 
rtarriase  Avreement*— Coajtructlon  of. 

This  was  an  appeal  from  the  High  Court 
of  Chancery. 

Upon  the  marriage  of  Mrs.  Hern,  formerly 
Mrs.  Cook,  with  her  former  husband  William 
Roane,  an  agreement  was  duly  executed  be- 
tween them,  which  contained  the  following 
covenants  ; 

1st.  That  the  two  parties  should,  during 
their  coverture,  hold,  possess,  and  enjoy  all 
such  rights  and  privileges  as  belonged  to 
them,  in  as  full  and  ample  a  manner  and 
form,  as  if  the  agreement  had  never  been 
made. 

2d.  That  if  the  said  William  should  die 
before  his  said  intended  wife,  she  should  im- 
mediately hold,  possess,  and  eajoy  during 
her  life,  the  dwelling  house,  Ac.  with 
48  the  appurtenances,  ^together  with  800 
acres  of  land  adjoining,  and  one  third 
of  a  grist  mill,  in  lieu  of  dower  in  the  lands 
of  the  said  William. 

3d.  That  she  should  possess  and  enjoy, 
immediately  after  his  death,  also  20  good 
negroes  including  a  full  proportion  of  house 
servants,  such  as  she  might  choose,  and  if 
the  said  20  neeroes  should  not  amount  in 
value  to  a  full  third  part  of  the  negroes  of 
which  the  said  William  should  die  possessed, 
as  many  more  to  be  allotted  her,  as  will 
amount  to  a  full  third  part  of  the  whole  of  the 
negroes — all  which,  to  be  in  lieu  of  dower  of 
the  slaves  of  the  said  William,  and  to  be 
subject  to  the  same  laws  and  regulations. 

•See  Wythe  flO,  91, 08. 


■  4tb.  That  if  his  said  intended  wife  should 
survive  him,  and  have  no  child  living  at  the 
time  of  his,  or  her,  death,  the  negroes  and 
their  increase  that  came  into  his  estate  by 
this  marriage,  should  be  vested  in  his  said 
wife  in  such  absolute  manner  as  that  she 
might  dispose  of  them  to  whom  she  pleased  ; 
or  otherwise  to  pass  and  descend  to  her  heirs 
agreeably  to  the  laws  of  the  land  :  but  if  the 
said  William  with  the  consent  of  his  said 
wife  should  sell  any  of  those  negroes,  his  es- 
tate not  be  accountable  for  the  same. 

5th.  That  at  his  death  his  said  wife 
should  have  the  best  riding  carriage  and 
horses  belonging  to  the  same  as  her  abso- 
lute property,  which  should  not  be  brought 
into  account  in  the  division  of  the  personal 
estate. 

I^astly,  that  she  should  be  entitled  to  re- 
ceive one  third  part  of  the  personal  estate, 
in  the  same  manner,  and  under  the  same 
rules,  customs  and  laws,  as  if  this  agree- 
ment had  never  been  made. 

This  agreement  bears  date,  the  24th  of 
October  1782,  but  was  not  executed  until 
about  the  14th  of  November,  when  the  mar- 
riage took  place. 

About  two  or  three  days  prior  to  the  exe- 
cution of  the  above  marriage  articles,  Wil- 
liam Roane  conveyed  to  each  of  his  two  sons 
by  a  former  wife  14  or  IS  slaves. 

William  Roane  died  sometime  in  Novem- 
ber 1785,  leaving  no  issue  by  his  last  mar- 
riage ;  and  by  his  will  devised,  that,  in 
addition  to  the  household  furniture  to  which 
his  wife  was  entitled  by  the  marriage  arti- 
cles, his  executors  should  allow  and  assign 
her  as  much  more  during  her  widowhood,  as 
they    should  judge  necessary   for  her    use. 

After  his  death,  an  order  of  the  county 
court,  upon  the  motion  of  his  executors,  was 
made,  appointing  commissioners  to  value 
the  slaves  of  the  said  decedent ;  and  to 
49  allot  to  his  widow,  the  *part  thereof 
which  she  was  entitled  to  by  marriage 
contract ;  and  to  divide  the  residue  amongst 
his  children,  according  to  his  will. 

In  pursuance  of  this  order,  the  commis- 
sioners at  first  allotted  to  the  widow  ten  of 
the  negroes  originally  belonging  to  Wil- 
liam Roane,  which,  with  those  that  came  into 
the  estate  by  his  intermarriage  with  her, 
made  the  number  twenty.  But  afterwards, 
finding  that  one  of  the  negroes,  which 
had  belonged  to  the  widow  before  mar- 
riage, had  died  since  the  death  of  Wil- 
liam Roane,  they  allotted  the  widow  only 
nine  of  the  negroes  properly  belonging  to 
his  estate,  but  equal  in  value  to  the  ten  first 
mentioned  ;  with  this  partition  she  acknowl- 
edged herself  well  pleased  and  satisfied. 
But  afterwards,  being  advised  that  she  was 
entitled  to  a  greater  number  of  the  slaves, 
she  filed  her  bill  in  the  High  Court  of  Chan- 
cery against  the  executors  of  William  Roane, 
claiming  as  many  more  slaves  as  would 
make  her  proportion  equal  to  one  third  of 
the  whole  number,  including  those  conveyed 
to  his  sons,  and  excluding  those  to  which  she 
was  entitled  before  marriage  ;  the  latter 
being  claimed  in  absolute  fee.  The  bill 
states  that  the  executors  had  refused  to  de- 
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liver  her  more  than  two  carriage  horses,  al- 
though four  were  accubtomed  to  draw  it,  and 
had  sold  the  whole  of  the  personal  estate, 
whereby  the  complainant  had  been  compelled 
to  purchase  a  considerable  part  of  it,  and  was 
then  actually  sued  by  the  executors  for  the 
amount  of  that  purchase  ;  to  which  suit  she 
prays  an  injunction. 

The  executors  answered,  and  insisted  that 
the  allotment  of  slaves  was  conformable  to 
the  sound  construction  of  the  articles. 
That  the  whole  of  the  personal  estate 
except  slaves,  would  be  exhausted  in  the  pay- 
ment of  debts. — And  lastly,  that  the  carriage 
was  usually  drawn  by  two  horses ;  a  greater 
number  having  never  been  used,  but  when  a 
journey  was  to  be  performed. 

This  suit  having  abated  by  the  intermar- 
riage of  the  plaintiff  with  Hem,  was  revived 
in  their  names,  and  the  cause  coming  on  to 
be  heard,  the  court  delivered  the  following 
opinion  and  decree,  viz.  '*That  in  the  slaves, 
to  the  possession  of  which  the  plaintiff  Ann, 
by  the  marriage  contract  between  her  former 
husband  William  Roane  the  testator,  and 
herself,  was  entitled  in  lieu  of  dower,  those, 
which  were  her  property  at  the  time  of  their 
intermarriage,  ought  not  to  have  been  in- 
cluded ;  because  the  slaves  which,  by  the  con- 
tract, she  should  have  and  enjoy  in  the  event 
of  her  surviving  him,  whether  having  a 
child  by  him  or  not,  are  supposed  to  be  his 
proper  slaves  ;  since  a  power  to  settle 
50  them  on  her,  in  lieu  of  *dower  or  other- 
wise, implieth  a  property  in  him  ;  and 
because  the  said  slaves,  to  be  in  lieu  of  dower 
of  his  slaves  were  subject  to  the  laws  and 
regulations  of  dower  slaves  ;  whereas  the 
slaves  which  the  plaintiff  Ann  had  at  the 
time  of  the  intermarriage,  were  not  his,  but 
remained  her  property  when  he  died  with- 
out having  a  child  by  her ;  and  were  not  sub- 
ject to  the  laws  and  regulations  of  dower 
slaves.  '* 

"That  the  plaintiffs  ought  not  to  be  pre- 
cluded by  the  order  and  decree  of  Essex 
County  Court,  and  the  division  and  assign- 
ment made  in  obedience  thereto,  from  recov- 
ering, now,  so  many  of  the  slaves,  as  the 
plaintiff  Ann  was  entitled  to,  more  than 
what  were  then  assigned  her ;  because  the 
plaintiff  Ann  was  not  a  party  in  the  suit,  if  it 
can  be  called  a  suit,  wherein  that  order  and 
decree  was  made;  nor  does  her  present  de- 
mand appear  to  have  been  discussed,  or  even 
stated  at  that  time  :  that,  whether  the  gifts 
by  the  testator  to  his  sons  Thomas  and  Spen- 
cer be  fraudulent,  is  a  question  not  proper  to 
be  decided  in  this  cause,  as  it  is  now 
brought  on,  the  donees  not  being  made  par- 
ties :  And  that  the  plaintiff  Ann  was  enti- 
tled to  the  two  horses  only  which  she  hath 
received,  because  only  that  pair  having  ordi- 
narily drawn  the  carriage  to  which  the  horses 
were  said  to  belong,  are  understood  to  have 
been  designated.  " 

Ordered  and  decreed,  "that  of  the  surviv- 
ing slaves,  which  were  in  possession  of  the 
testator  at  the  time  of  his  death,  exclusive  of 
the  unprofitable  from  old  age  and  infirmity, 
and  also  exclusive,  as  well  of  the  plaintiffs 
now  proper  slaves,  and  the  nine  formerly  re- 


ceived by  the  plaintiff  Ann,  as  of  those  given 
by  the  deeds  of  gift  to  the  testator's  sons,  al- 
though they  might  have  t>een  in  his  posses- 
sion at  his  death,  eleven,  or  so  many  more  as 
with  those  nine  will  be  equal  to  one  third 
part,  be  assigned  to  the  plaintiffs  ;  together 
with  the  children  of  any  females  among 
those,  so  to  be  assigned,  bom  since  the  tes- 
tators death,  the  value  of  which  slaves,  so 
to  be  assigned,  shall  t>e  in  like  proportion  to 
the  value  of  the  stock  whence  they  are  to 
be  taken,  as  one  of  the  numbers  is  to  the 
other ;  and  that  the  defendants  do  account 
with  the  plaintiffs  for  the  profits  of  the 
slaves  so  to  be  assigned,  from  the  end  of  the 
year  in  which  the  testator  died.  " 

An  injunction,  to  say  further  proceedings 
on  the  judgment  at  common  law  obtained  by 
the  defendants  against  the  plaintiff,  was 
also  awarded,  on  the  usual  terms,  to  con- 
tinue until  the  account  of  administration  of 
the  testators  estate  should  discover 
51  *whether  a  surplus  thereof  would  re- 
main, the  plaintiffs  share  of  which 
might  discharge,  or  be  discounted  out  of, 
that  debt. 

From  this  decree  the  defendants  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

We  will  discharge  the  case  from  every 
thing  connected  with  the  division  made  un- 
der the  order  of  Essex  County  Court.  There 
was  no  suit  commenced  and  the  order  was 
entirely  ex  parte. 

It  is  the  proper  province  of  a  court  of 
equity  to  decree  the  specific  execution  of  mar- 
riage articles,  where  the  apparent  intention 
of  the  parties  will  direct  the  decree  without 
a  strict  scanning  of  the  articles  accord- 
ing to  nice  grammatical  rules,  or  the  techni- 
cal meaning  of  the  words. 

It  is  objected,  in  the  first  place,  that  there 
are  no  parties  to  this  statement.  Mr.  Roane 
and  Mrs.  Cook  ( the  intended  wife)  are  named 
as  the  contracting  parties.  All  covenants  re- 
fer to  them,  and  the  property  spoken  of  refers 
to  their  property. — 2d,  It  is  objected,  that 
there  is  no  consideration.  It  is  plain,  that  the 
intended  marriage,  was  the  consideration  ; 
and  the  motives  expressed  are,  to  make  a  pro- 
vision for  her,  and  to  preserve  peace  in  the 
family. 

The  first  clause,  tho'  badly  expressed,  is 
easy  to  be  understood  :  what  were  the  respec- 
tive marital  rights  of  the  parties  is  not  con- 
templated, or  defined ;  but  whatever  they 
were,  the  settlement  was  not  to  meddle  w^ith 
them,  but  was  to  commence  on  the  disaolu- 
tion  of  the  marriage.  No  provision  is  made 
for  the  case  of  his  surviving,  but  in  the  case 
of  her  outliving  him,  her  provision  is  fixed, 
as  to  the  three  classes  of  his  property. 

The  2d  clause  relates  to  the  land,  and  de- 
scribes what  part  she  shall  hold  in  lieu  of 
dower ;  about  this  there  is  no  dispute  :  one 
thing  however  might  be  remarked,  that  as 
his  lands,  and  not  hers,  were  the  subject  of 
this  clause,  it  induces  an  opinion,  that  his 
slaves,  and  not  hers  were  also  the  subject  of 
the  3d  clause.  It  is  contended,  that  under 
this  clause,  the  wife's  slaves  are  to   form  a 
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part  of  the  20  which  are  to  be  allotted  to  her ; 
and  that  oaly  ao  many  of  his  are  to  be  added, 
as  will  make  up  that  number.  This  construc- 
tion, it  is  said,  is  reasonable  because  the 
husband  had  but  40  slaves  at  the  time  of  his 
death,  and  20  would  be  half  of  that  number, 
instead  of  a  third,  the  proportion  contem- 
plated by  the  contract.  But  it  is  in  proof  that 
the  estimate  was  made  upon  70  slaves,  of 
which  he  was  possessed,  at  the  time  of  the 

g-ifts  of  his  sons. 
52  *It  is  also  argued,  that  Mr.  Roane  was 

possessed  of  his  wife's  slaves  at  the 
time  of  his  death,  that  they  formed  a  part  of 
the  fund  out  of  which  the  20  were  to  be  taken, 
and  therefore  that  they  should  make  a  part 
of  the  number.  The  possession  spoken  of  in 
this  clause,  means  property,  and  not  a  mere 
holding.  It  means  the  same  thing  as  is  in- 
tended by  the  subsequent  words,  '*of  the 
slaves  of  the  said  William."  He  had  a 
ri^ht  to  hold  her  slaves  during  their  joint 
lives,  but  the  moment  of  his  death  put 
an  end  to  his  right.  The  contract  oper- 
ated upon,  and  gav*  them  to  another ;  and 
therefore  they  could  not  form  any  part  of 
the  stock  out  of  which  her  dower  was  to  be 
taken.  Besides,  the  different  degree  of 
interest,  which  she  had  in  her  own  slaves, 
from  that  which  she  would  have  in  dower 
slaves,  seems  conclusive,  that  they  were  not 
intended  to  be  coupled  together.  But  if  in 
this  clause  the  question  be  doubted,  the  next 
fully  explains  it. 

Hitherto  the  parties  appear  to  have  con- 
templated the  husband's  estate,  and  the 
wife's  provision  out  of  that.  In  the  4th 
clause,  which  in  the  settlement,  is  called  the 
third,  they  take  up  the  subject  of  the  wife's 
slaves,  and  speak  of  them  very  inaccurately. 
It  appears  as  if  they  had  formed  an  inten- 
tion for  providing  for  the  issue  of  the  mar- 
riag^e,  but  no  such  provision  is  made,  except 
by  implication,  and  as  there  was  no  issue,  it 
is  immaterial. 

Nor  is  any  provision  made  for  the  case  of 
the  husband's  surviving- ;  in  which  event  he 
would  therefore  have  been  entitled  to  her 
slaves ;  but  neither  did  that  event  hap- 
pen. 

The  event  provided  for  did  take  place.  She 
survived,  and  had  no  child  living-  at  his  death, 
when  she  was  to  be  vested  with  the  slaves 
which  came  by  her,  and  their  increase,  in 
such  absolute  manner,  that  she  might  dispose 
of  them  to  whom  she  pleased,  or  they  were 
to  descend  to  her  heirs.  The  child  spoken  of 
in  this  clause,  means  child  of  the  marriage, 
since  none  other  could  be  living  at  his  death. 
Her  death  was  probably  mentioned  in  order 
to  provide  for  the  case  of  such  a  child  living 
at  his  death,  and  dying  before  her. 

Upon  the  whole  of  this  point,  the  Court 
approve  the  decree,  that  the  dower  slaves 
shall  be  made  up  20  in  number  out  of  Mr. 
Roane's  slaves,  independent  of  hers.  They 
also  approve  the  decree  as  to  the  chariot 
horses. 

Decree  affirmed  with  costs. 


53       *David  Shelton,  William    Shelton  and 

Samuel  Shelton,  Executors  of  Joseph 

Shelton,  Deceased,  v.  John  Shelton. 

October  Term,  1791. 

Wills— DeviMS—Coostrnction*- -Case  at  Bar.— Devise  to 
Ave  persons,  brothers  and  nephews  of  the  testator: 
to  each,  a  tract  of  land,  by  name,  with  all  the  cat- 
tle &c.,  and  appurtenances  thereto  belong^infir  In 
fee.  The  testator  then  firlves  all  his  negroes,  young* 
and  old,  at  all  his  plantations  above  named,  to  be 
equally  divided  between  his  three  brothers  be- 
fore mentioned:  and  after  some  pecuniary  lesra- 
cies,  he  directs  that,  if  his  two  nephews  should 
either  of  them  die  before  marriaffe,  or  without 
issue,  the  legacies  left  to  one,  to  go  to  the  other: 
and  if  both  4lie  before  marriage,  or  without  issue, 
then  the  legacies  to  go  to  the  testator's  three 
brothers.  The  testator,  when  he  made  his  will 
had  no  lands  bat  those  devised,  nor  any  slaves 
but  those  that  were  on  the  said  plantations.  He 
afterwards  purchased  another  plantation  called 
W.  and  eight  slaves,  only  three  of  whom  were  at 
W.  at  his  death;  the  others  were  at  the  devised 
plantations,  from  whence  others  were  removed 
to  W..  and  some  were  out  at  nurse  for  their  main- 
tainance.  The  words  "all  my  negroes  young  and 
old,  at  all  my  plantations  above  named,*'  form  a 
specific  restrictive  devise  of  the  slaves  on  the  de- 
vised plantations,  at  the  time  of  the  testator's 
death,  and  not  a  devise  of  all  his  slaves.  Nor  is 
there  any  difference  between  the  after  purchased 
slaves,  and  the  others:  for,  in  this  respect, 
they  are  to  be  consi<lered  as  personal  prop- 
erty. But  their  settled  habitations,  as  fixed  by 
the  testator,  ought  to  give  the  rule,  and  not 
any  casual  absence  therefrom,  at  his  death. 

Same— Same— Same— Same. —The  negroes  found  on 
the  plantation  at  W.,  at  the  time  of  the  testator's 
death,  do  not  pass  under  this  clause,  but  descend 
to  the  heir  at  law. 

Same— QrowlBff  Crops— Appartenances— What  Pass. 
—The  crops  growing  at  the  time  of  testator's 
death,  (he  having  died  in  September,)  do  not  pass 
imder  the  word  appurtenances,  to  the  devisees  of 
the  respective  plantations,  but  go  into  the  surplus.. 

Same— Residaum— To   Whom  It  Passes. t— The  resid- 


«Wllls—Coiistnictioo— Intention  of  Testator.— Upon 
the  question  as  to  how  far  the  surrounding  facts 
and  circumstances  govern  the  court  in  the  construc- 
tion of  wills,  in  the  endeavor  to  arrive  at  the  inten- 
tion of  the  testator,  the  principal  case  is  cited  in 
Wootton  V.  Redd,  12  Gratt  906  (see  note) :  Miars  v. 
Bedgood,  9  Leiffh  877  (see  note)\  Com.  v.  Martin,  &• 
Munf.  184:  Hooe  v.  Hooe,  18  Gratt  251  (see  notf)-^ 
foot-note  to  Tebbs  v.  Duval.  17  Gratt  849:  foot-note  to 
Midlothian,  etc.,  Ck).  v.  Finney,  18  Gratt  804:  Ran- 
dolph V.  Wright,  81  Va.  612:  Senger  v.  denger,  81  Va. 
095,  708:  Hurt  v.  Brooks.  89  Va.  600,  16  S.  E.  Rep.  858: 
Warner  v.  Brinton,  29  Fed.  Gas.  240,  241 ;  Bradley  v. 
Zehmer.  82  Va.  689. 

tSame— Residuum— To  Whom  It  Passes.- in  Paup  v.. 
Mingo,  4  Leigh  163.  citing  the  principal  case,  at  pp. 
177.  181, 188,  188,  it  was  held  that  the  executor  is  not 
entitled  to  the  surplus  of  the  profits,  but  such  sur 
plus  is  a  part  v^.  testator's  estate  undisposed  of 
by  his  will,  and  belongs  to  his  next  of  kin.  And  it 
seems,  that  since  the  statute  of  distributions  of  1785,. 
the  executor  is  not,  in  any  case,  entitled  to  the  re- 
siduum of  his  testator's  personal  estate   not  ac~ 
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uary  estate  ffoes  to  tbe  executors,  as  is  always 
the  case  where  there  are  two  or  more  executors, 
aud  unequal  leffacies  of  personal  estate  are 
^ven  to  them. 

This  was  an  s^ppeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  case  was  this. 
Joseph  Shelton  by  his  will  dated  the  20th 
of  September  1770,  after  directing  his  debts 
to  be  paid,  devises  as  follows,  viz:  "  to  his 
brother  David  Shelton  all  his  land  at  Wild- 
Boarcreek,  in  fee,  with  all  the  cattle,  horses, 
cows,  hogs  and  utensils  and  appurtenances 
thereto  belonging. 

"To  Samuel  Shelton  his  brother,  his  tract 
of  land  on  Licking  Hole  Creek,  in  fee,  to- 
gether with  the  cattle,  Ac.  nt  supra,  thereto 
belonging." 

**To  his  brother  William  Shelton,  his  tract 
of  land  on  Owens  Creek,  (his  manor  planta- 
tion) with  all  the  cattle,  Ac*  thereto  belong- 
ing." 

*'To  William  Shelton,  son  of  his  brother 
John,  his  horseshoe  tract  in  Louisa,  in  fee, 
with  all  the  cattle  Ac.  thereto  belonging,  and 
/200. 

*'To  John  Shelton  (the  plaintiff)  son  of  the 
said  John  after  the  decesise  of  Mary  True- 
heart,  his  tract  of  land  on  Totopotomoy  in 
Hanover,  and  all  cattle  Ac.  thereto  belong- 
ing.'' 

To  Mary  Trueheart  his  sister,  he  lends  the 
Hanover  plantation,  for  her  life  or  widow- 
hood, a  limited  number  of  cattle,  hogs  and 
horses,  and  some  negroes  by  name  ;  and,  at 
her  marriage  or  death,  then  immediately  the 
land  and  catile,  horses,  hogs  and  other  ap- 
purtenances thereto  belonging,  to  go  to  his 
nephew  John. 

He  gives  all  his  furniture  equally  to  his 
brother  William  and  nephew  John.  Then 
follows  this  clause  :  "all  my  negroes,  young 
and  old,  at  all  my  plantations  above  named, 
to  be  equally  divided  between  my  three  broth- 
ers David,  Samuel  and  William,  and  those 
lent  to  sister  Trueheart  also  after  her  death 
or  widowhood.'* 

He  next  gives  some  trifling  pecuniary  lega- 
cies to  others  of  his  female  relations,  and 
then  follows  this  clause:  "It  is  my 
54  *will  also,  that  in  case  my  brothers 
sons,  John  and  William,  should  either 
of  them  die  before  marriage  or  without  issue, 
then  the  legacy  above  left  to  one,  shall  fall 
to  the  other  brother ;  and  should  both  die, 
without  such  lawful  issue  or  marriage,  then 
the  legacy  left  them  shall  be  equally  divided 
between  my  brothers  David,  Samuel  and 
William,  and  their  heirs  forever.**  There  is 
no  residuary  clause  in  the  will. 

The  appellees  proved  the  will,  and  quali- 
fied as  executors  thereto. 

The  testator  had,  at  the  time  of  making 
his  will,  no  lands  but  those  devised,  nor  any 
slaves  but  what  were  upon  those  plantations. 
He  lived  till  September  1784,  and  in  the  mean 


tually  bequeathed  by  the  wllL  See  also,  cltlnar  the 
principal  case.  Granberry  v.  Granberry,  1  Wash. 
280:  Flemlnar  v.  Bollinir.  8  CJall  88;  Hendren  v. 
Colirln.  4  Munf.  SS&:  Dykes  v.  Woodhouse,  8  Rand. 
288,  812:  Wernick  v.  McMurdo,  5  Rand.  79.  See  Code 
of  1881,  i  25&7. 


time  purchased  another  tract  of  land,  called 
Williamsons,  and  8  or  9  slaves,  three  only  of 
whom  were  at  Williamsons  at  his  death.  The 
others  were  at  the  plantations  devised,  from 
whence  others  were  removed  to  Williamsons, 
and  two  were  out  at  nurse  for  their  mainte- 
nance. There  were  at  Williamsons  at  the 
time  of  the  testators  death  about  19  slaves, 
young  and  old.  The  testator  died  in  Sep- 
tember 1784,  without  revoking,  altering  or 
republishing  his  will. 

The  appellee  is  the  heir  at  law  of  the  testa- 
tor, and  of  his  brother  William ;  he  having 
died  in  the  life-time  of  the  testator.  He  filed 
this  bill  against  the  executors  of  Joseph  Shel- 
ton, claiming  the  ;t200  legacy  devised  to  his 
brother,  also  the  slaves  purchased  after  the 
making  of  the  will,  and  not  belonging  to  any 
of  the  plantations  in  the  will  named,  and  a 
proportion  of  the  undevised  personal  estate. 

The  High  Court  of  Chancery  was  of  opinion 
that  the  plaintiff  was  entitled  to  the  ;^200 
legacy  with  interest,  from  the  end  of  one  year 
after  the  testator's  death,  that  the  slaves,  of 
which  the  testator  was  assessed  at  the  time 
of  his  death,  and  which  were  not  then  settled 
on  the  land  devised,  nor,  bequeathed  to  the 
testator's  sister  Mary  Trueheart,  descended 
to  the  plaintiff  as  heir  at  law  of  the  testator, 
who  was  also  entitled  to  their  profits  from  the 
time  when  they  should  have  been  delivered. 
That  the  surplus  of  the  testator's  personal 
estate — excluding  such  of  the  sheep  as  vrere 
on  the  lands  devised,  and  including  emple- 
ments  on  the  lands  undevised,  and  also  the 
crop  made  on  such  undevised  lands,  the  year 
in  which  the  testator  died, — ought  to  be  di- 
vided. 

The  decree  being  made  final  upon  the   re- 
port of  the   commissioner  pursuant   to    the 
above  opinion, the  defendants  appealed. 

SS  ♦The     PRESIDENT  delivered    the 

opinion  of  the  court. 

This  was  an  appeal  from  the  High  Court 
of  Chancery.  It  came  on  to  be  heard  in  June 
term  1791 ;  but  the  questions  being  of  con- 
sequence to  the  parties,  and  their  decision 
important  to  the  community,  the  court  not 
having  a  library  at  hand,  or  leisure  to  digest 
the  variety  of  adjudged  cases  relied  on  in  ar- 
gument, took  time  to  consider  of  it,  and  di- 
rected the  cause  to  be  re-argued. 

That  has  been  done  this  term  ;  and  the 
court  have  derived  much  satisfaction  from 
the  laborious  researches,  and  able  reasonings 
of  the  gentlemen  at  the  bar.  They  have  now 
directed  me  to  pronounce  their  final  decree. 

The  case  depends  upon  the  will  of  Joseph 
Shelton,  a  rich  old  bachelor,  which  was 
dated  and  published  September  20th  1770: 
but  he  living  14  years  after,  and  in  that 
time  purchasing  other  lands  called  William- 
sons, to  which  he  removed  part  of  the  slaves 
from  the  plantations  devised  in  his  will,  and 
purchasing  other  slaves,  part  of  which  were 
placed  on  those  plantations  ;  and  there  being 
three  slaves  ( which  may  deserve  a  distinct 
consideration )  which  belonged  to  the  planta- 
tions devised,  but  were  occasionally  absent 
at  his  death  ;  and  he  dying  in  September  1784, 
without    having    revoked,    republished     or 
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altered  his  will ;  great  difficulty  is  occasioned 
in  respect  to  the  'first  and  most  important 
question  in  the  cause,  which  is  : 

1st,  Whether  all  the  testators  slaves  shall 
pass  by  the  generality  of  the  words  "  all 
my  slaves  young  and  old,  **  as  would  have 
been  the  case,  had  he  died  in  1770  ;  since  he 
had,  then,  no  plantation  but  those  devised, 
nor  any  slaves,  but  upon  those  plantations,  to 
have  made  the  words  "  on  all  my  plantations 
above  named,  '*  restrictive,  if  such  he 
intended  it. 

If  all  did  not  pass,  a  second  subordinate 
question  has  been  made  ;  whether  the  devise 
shall  be  confined  to  such  slaves  as  the  testa- 
tor had  at  the  publication  of  his  will,  in  ex- 
clusion of  those  after  purchased  ;  or,  whether 
the  will  shall  speak  at  his  death,  and  define 
the  bequest  to  such  as  were  then  upon  the 
devised  plantations,  including  such  as  were 
at  Williamsons  or  elsewhere. 

In  discussing  this  question,  it  is  agreed  on 
all  hands,  that,  the  testators  intention  is  to 
be  the  rule  of  decision  ;  but  the  gentlemen  at 
the  bar  have  labored  on  the  one  side  to 
enlarge,  and  on  the  other  to  narrow,  the 
sources  from  whence  we  are  to  collect  that 

intention. 
56  *It  is  said,  1st,  we  must   collect  it 

only  from  the  written  will,  disregard- 
ing the  parol  proof  and  all  other  circum- 
stances. 

2d.  That  we  must  confine  our  contem- 
plations either  to  the  time  of  the  publication 
of  the  will,  or  to  the  time  of  the  testators 
death. 

As  to  the  first;  it  would  be  a  strange  waste 
of  time  to  go  over  the  string  of  decisions 
upon  the  admission  of  parol  proof  to  explain, 
and  even  to  contradict,  written  wills,  more 
especially  as  they  are  in  direct  opposition  to 
each  other,  and  it  is  impossible  to  reconcile 
them.  Indeed  since  the  case  of  Selwin  v. 
Brown,  cases  Talbot  240  which  was  affirmed 
by  the  lords,  the  judgments  have  been  more 
uniform,  and  the  admission  of  parol  proof 
less  latitudinous ;  and  if  any  rule  upon  the 
subject  can  be  said  to  be  fixed  it  seems  to  be 
this  ;  That  it  is  not  to  be  admitted  to  con- 
tradict the  common  meaning  or  legal  import 
of  plain  words  in  a  will,  but  shall  be  allowed 
to  explain  a  person  or  thing  intended  by 
doubtful  words,  or  to  correct  mistakes  in 
either  discription.     3  Atk.  372. 

But  that,  under  the  latter  allowance,  parol 
evidence  of  the  testators  circumstances,  sit- 
uation, connections  with  the  legatees,  and 
his  transactions  between  the  making  of  his 
will  and  his  death,  are  to  be  admitted  to  dis- 
cover his  intention.  The  Chancery  books 
ancient  and  modern  abound  with  instances. 

As  to  the  trite  objection,  that  counsel 
won  Id  not  know  how  to  advise,  if  judges  are 
to  go  out  of  the  written  will ;  I  answer, 

1st.  That  counsel  in  general  would  be  very 
inattentive  not  to  enquire  (previous  to  giv- 
ing an  opinion)  whether  there  were  no 
chang'e  in  the  testators  situation  and  circum- 
stances subsequent  to  the  making  of  the  will, 
especially  in  a  case  like  this,  where  the  tes- 
tator lived  so  long  after  ;  from  whence  revo- 
cations  or    ademptions    of   legacies    from 


change  of  circumstances  were,  at  least,  to  be 
suspected. 

2d.  That  without  such  inquiry  into  extra- 
neous circumstances,  it  would  be  difficult  to 
discover  from  this  will,  any  thing  to  restrain 
the  generality  of  the  words  "all  my  slaves 
young  and  old  on  all  my  plantations  *'  by 
the  words,  **  above  named,  *'  since  it  does 
not  appear  by  the  will  that  he  had  other 
plantations  or  slaves. 

As  to  the  second  objection,  "  that  we  must 
confine  our  view  of  the  will  to  circumstances, 
either  at  the  date  of  the  will  or  at  the  time  of 
the  testator's  death,  and  not  regard  both  ;  " 
I  answer,  that  as  we  should  frequently  come 
short  of  the  intention,  by  being  confined  to 
either,  so  I  conceive  we  are  not  only 
57  authorised, *but  compelled  to  view  cir- 
cumstances at,  and  from  the  former 
period,  to  the  latter,  to  discover  what  was 
his  original  intention,  and  whether  that 
continued  to  the  time  of  his  death,  or  was 
legally  controuled  by  what  happened  in  the 
mean  time. 

And  this  is  proved  :  1st,  From  the  legal 
idea  of  a  will,  which  we  are  told  has  its  in- 
ception from  the  making,  and  its  consumma- 
tion by  the  death,  shewing  it  to  be  one  con- 
tinued act.  1  P.  Williams,  97.  — Salk,  237.  —2 
P.  Williams. 

2d,  From  precedents. 

In  the  case  of  after-purchased  lands,  which 
will  not  pass  by  a  devise  "of  all  the  estate 
or  lands  I  shall  have  at  my  death,'*  you  view 
the  date  of  the  will,  and  introduce  the  con- 
veyance for  the  purchase,  to  shew  it  to  be 
subsequent.  This  land  will  not  pass,  not  for 
want  of  intention,  but  from  the  controul  of 
law  upon  that  intention,  for  under  the  same 
devise,  after  acquired  chattels  would  pass  ; 
this  is  one  instance  of  looking  to  both 
periods,  and  an  intervening  act. 

Another  is,  the  known  disputes  about  the 
ademption  of  legacies.  You  view  the  will, 
and  find  the  legacy  given,  but  at  the  testa- 
tor's death  the  subject  is  not  found  in  his 
estate. 

Whether  this  be  an  ademption  or  not,  de- 
pends on  the  testators  intention  :  Ca.  Temp. 
Talb.  227  :  This  is  the  general  rule. 

But  an  intention  to  revoke  is  not  to  be  pre- 
sumed, 3  Bac.  470. 

As  to  a  specific  thing  devised  and  after- 
wards sold  by  the  testator  :  if  merely  volun- 
tarily, it  is  an  ademption,  because  no  other 
motive  appears.  But  if  compelled  to  pay 
debts,  or  to  provide  immediate  necessaries, 
it  is  not  so,  since  he^e  is  another  motive, 
and  his  intention  to  revoke  is  not  presumed, 
and  the  money  for  which  the  thing  was  sold 
is  to  be  paid  out  of  the  residue,  3  Bac.  470, 
Swinb.  524,  3  Bac.  480. 

As  to  a  devise  of  a  specific  sum  of  money, 
due  from,  or  in,  a  certain  persons  hands :  the 
testator  receives  the  money  ;  this  is  no 
ademption. 

In  Gilb.  32,  2  Vern.  636,  2  P.  Wms.  165,  a 
distinction  is  made  where  the  payment  is 
voluntary  by  the  debtor  in  which  case  it  is 
no  ademption.  If  compelled  by  the  creditor 
it  is.— 

But  this  distinction  is  exploded  upon  better 
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reasoning.     1  Abr.  eq.  Ca.  32,  1  P.  Wms.  464, 
561, 2  P.  Wms.  469,  Ca.  Temp.  Talbot  227. 

The  great  desideratum  is  in  the  testators 
intention  ;  but  in  equity  it  is  important  to 
consider  how  it  affects  the  residuary  estate, 
which  is  discharged  of  a  debt  by  the  sale 
of  the  specific  thing,  and  augmented  by  the 

receipt  of  the  specified  debt. 
58  *This  is  another  instance  in   which 

we  must  view  the  whole  case  to  as- 
certain the  intention  of  the  testator :  and  as 
this  depends  on  parol  proof,  it  aids  the  answer 
to  the  first  objection  as  to  admitting  parol 
proof. 

We  may  reason  as  to  the  general  rule  from 
our  act  of  wills  in  1785,  upon  the  subject  of 
implied  revocations,  tho*  it  does  not  affect 
this  case  ;  and  there  that  'must  be  done, 
which  both  objections  oppose. 

Many  other  instances  may  occur,  but  these 
may  suffice  to  shew,  that  we  must  consider 
the  will  upon  its  own  words,  and  the  parol 
proof  as  to  the  situation  and  circumstances 
of  the  testator  when  it  was  made,  and  at  his 
death. 

On  a  general  view  of  this  will,  the  testator 
appears  to  intend  the  disposition  of  his 
whole  visible  property. 

His  male  relations  were  three  surviving 
brothers,  and  two  nephews,  sons  of  his  elder 
brother  and  heir,  who  was  dead. 

He  had  five  plantations,  and  devised  one 
to  each  of  those  five,  with  the  stocks,  plan- 
tation utensils  and  appurtenances  to  each 
belonging.  Whether  they  were  nearly  equal, 
and  that  he  meant  to  pursue  the  Jewish  sys- 
tem of  primogeniture,  giving  his  eldest  bro- 
thers sons  a  double  share  ;  or  from  what 
other  motive  he  acted,  does  not  appear,  and 
is  unimportant.  However  he  makes  provi- 
sion out  of  his  nephew  John's  land  for  his 
sister  Mary  Truehean  for  life  or  widowhood, 
and  gives  her  for  the  same  term,  some  slaves 
by  name,  and  stocks  by  number ;  at  her  death 
the  stocks  with  the  land,  were  to  go  to  John, 
and  he  gives  to  his  nephew  William  ;f  200. 

He  then  devises  all  his  household  furniture 
to  his  brother  William,  knd  to  his  nephew 
John,  equally  to  de  divided. 

Then  comes  the  clause  on  which  the  dispute 
arises. — *'A11  my  negroes  young  and  old  at 
all  my  plantations  above  named,  to  be  equally 
divided  between  my  three  brothers  David, 
Samuel,  and  William,  and  those  lent  to  sister 
Trueheart,  also  after  her  death  or  widow- 
hood." 

He  then  gives  ;£'130,  pecuniary  legacies, 
and  adds  this  clause  :  **  If  my  nephews,  John 
and  William,  should  either  of  them  die  be- 
fore marriage  or  without  issue,  then  the 
legacy  above  left  to  one,  shall  fall  to  the 
other  brother  :  and  should  both  die  without 
such  issue  or  marriage,  then  the  legacy  left 
to  them,  shall  be  equally  divided  between 
the  three  brothers  David,  Samuel,  and  Wil- 
liam :  '*  and  appoints  them  executors  with- 
out any  residuary  clause. 
59  *If  the  testator  had  died  at  that  time, 

there  could  have  been  no  doubt  but 
that  all  his  slaves  would  have  passed  to  his 
brothers,  since  whatever  he  might  mean  by 
the  words,  on  my  plantations  above  named. 


they  could  not  then  have  operated  restrict- 
ively,  he  having  no  other  plantations,  nor 
other  slaves  than  were  upon  them. 

It  has  been  admitted,  that  the  words  "all 
my  slaves*'  were  sufficient  to  pass  all  he  had,, 
if  he  so  intended  ;  and  it  has  been  argued  that 
the  following  words  must  have  been  added 
for  some  purpose,  and  that  has  been  variously 
supposed  to  be,  amplification,  explanatioa^ 
restriction,  or  that  they  had  no  meaning,  and 
were  thrown  in  by  the  writer  currente  cal- 
amo- 

The  words  **all  my  slaves"  were  so  plain 
and  comprehensive,  as  not  to  leave,  in  the 
ordinary  understanding  of  men,  any  doubts 
of  their  meaning,  so  that  he  could  not  intend 
to  amplify  or  explain  :  the  conjecture,  that 
he  meant  to  shew  he  did  not  mean  to  pass 
the  slaves  by  the  word  appurtenances,  used 
in  the  devise  of  lands  and  stocks,  is  ingen- 
ious but  not  found.  That  word  appurte- 
nances, was  probably  never  in  the  testator's 
mind  ;  it  was  the  writers,  and  unluckily  used 
by  him  for  the  purpose  (as  he  declares)  of 
expressing  the  testator's  meaning. 

"Young  and  old"  was  probably  his  also* 
and  can  have  no  effective  meaning.  "On  all 
my  plantations  above  named,"  could  not  in 
the  testators  view  of  things,  at  that  time,  act 
as  a  restriction,  and  therefore  it  struck  me  at 
first,  that  he  could  not  so  intend  it;  but  I 
accounted  for  their  use  by  supposing  that  he 
reasoned  thus ;  *'I  have  severally  disposed  of 
my  lands  and  stocks  by  plantations,  and  now 
give  all  my  slaves  on  all  those  plantations  as 
a  stock,  to  be  equally  divided  between  my 
brothers :"  differently  from  the  disposal  of 
the  lands  and  stocks.  And  the  testator  not 
meaning  them  restrictive  at  the  time,  they 
extended  to  all,  then  ;  and  dying  without 
altering  his  will,  all  at  his  death  ought  to 
pass. 

On  more  mature  reflection,  I  discover  an 
intention  which  he  might  have  had  in  using 
those  words.  He  disposed  of  all  the  lands- 
and  slaves  he  had  then,  but  as  he  might  live 
to  acquire  more,  which  he  chose  should 
depend  on  his, future  disposition,  he  used 
specific  terms  to  confine  the  devises  to  the 
lands  '  and  slaves  he  then  possessed. 
Whether  this  was  really  his  intention  or  not,, 
is  immaterial ;  since  if  it  be  possible  that  it 
might  have  been  his  intention,  it  is  sufficient 
to  prevent  the  Court's  rejecting  the  words, 
as  having  no  meaning. 

This  must  be  taken  therefore  as  a  specific 
restrictive  devise  of  the  slaves  on  certain 
plantations,    and     not    a  devise  of    all    his 

slaves. 
60  *His  intention  afterwards  is  argued 

both  ways  :  on  one  side  it  is  said  that 
intending  to  devise  all  when  he  made  hia  will, 
and  dying  without  altering  that  will ;  we  must 
suppose  he  intended  all  should  still  pass. 

On  the  other  side  it  is  contended  that  since 
we  must  suppose  him  to  know  how  the  devise 
was  restrained,  and  finding  him  purchasing 
a  plantation  and  making  new  arrangements 
of  his  slaves,  fixing  some  on  that,  which 
would  operate  as  an  exclusion  of  those  from 
the  devise,  and  yet  not  altering  his  will,  we 
ought  to  conclude  he  meant  that  those  slaves 
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as  well  as  the  land  should  be  left  to  the  dis- 
position of  the  law. 

Whatever  mig'ht  be  his  real  intention,  the 
latter  supposition  is  what  reason  and  pre- 
cedent will  impel  the  court  to  adopt. 

In  very  many  cases  of  local  devises,  the 
court  discover  a  principle  to  influence 
their  decision  on  this  point ;  but  to  state  a 
few  is  sufficient. 

2  Vern.  747^  was  a  hard  case  in  itself,  and 
I  believe  would  not  at  this  day  be  so  deter- 
mined under  its  particular  circumstances. 
But  the  rule  there  laid  down  seems  a  good 
generaX  one  "that  where  goods  in  a  house 
are  devised,  a  voluntary  removal  of  them  in 
the  testator's  life  time,  without  tort  or  fraud 
is  a  revocation. 

2  Vern.  739,  goods  prepared  and  intended  to 
be  sent  to  the  house,  do  not  pass.  2  Vern. 
683.  What  he  had  at  Wouston  at  his  death 
passed. 

The  after-purchased  slaves  are  not  to  be 
distinguished  from  the  others. 

1st.  The  testator,  as  to  lands,  speaks  from 
the  date  of  the  will ;  as  to  personals,  at  his 
death.  And  slaves  from  their  nature,  (from 
their  being  purchased  without  a  conveyance 
recorded,  and  from  the  act  of  assembly  where 
they  are  devised,)  are  to  be  ranked  in  the 
personal  class. 

2d.  The  restriction  and  devise,  is  not  of  ne- 
j:roes  by  name  but  by  the  plantations  :  they 
were  upon  them,  and  those  found  there  at  his 
death  will  pass,  whenever  acquired. . 

Upon  this  point  therefore  the  court  decide 
the  devise  to  be  confined  to  the  slaves  on  the 
devised  plantation  at  the  time  of  the  testa- 
tor's death,  in  exclusion  of  those  at  William- 
sons ;  but  are  pf  opinion  that  their  settled 
habitations  as  fixed  by  the  testator  ought  to 
^ive  the  rule,  and  not  any  casual  absence 
therefrom  at  his  death,  which  could  never  be 

supposed  to  influence  his  intentions. 
61  *The   proofs   furnish    an  instance : 

All  the  working  slaves  from  William- 
son's were  at  work  at  the  home-house,  (Horse- 
Shoe,)  the  instant  of  the  testator*s  death. 
Could  that  circumstance  make  them  pass  ? 

Many  other  instances  occur :  A  servant 
sent  on  an  errand :  waggoners  abroad  on 
duty,  and  others. 

The  young  negroes  sent  from  the  devised 
plantations  to  assist  poor  people,  to  remain 
there  at  will,  or  exchanged  as  Sampson  was 
for  Tom,  furnish  no  proof  of  an  intention  to 
change  their  residence  or  to  affect  the  devise. 
Such  too  is  the  case  of  the  girl  Rachel,  and 
the  boy  Cudjo  sent  to  Williamsons  to  work 
for  a  short  time  (not  to  reside  there,)  just 
before  his  death  ;  so  the  negro  Mark,  sent 
from  Williamsons  in  like  manner  to  assist  a 
poor  family,  is  to  be  excluded  frori  the  above 
devise.  The  Chancellor's  decree  therefore 
as  to  this  point,  is  to  be  varied  so  as  to  take 
from  the  heir  the  negroes  Sampson,  Cudjo 
and  Rachel  the  spinner,  and  their  profits ; 
the  negro  Mark,  as  well  as  all  the  others 
belonging  to  Williamsons,  descend  to  the 
appellee  as  heir  at  law. 

The  slaves,  devised  to  Mary  Trueheart, 
being  specified  by  name,  passed  in  remain- 
der to  the  three  brothers  wherever  resident 
at  the  testator's  death. 


2d.  The  next  question  respects  the  crops, 
whether  they  pass  by  the  word  "appurte- 
nances "  used  in  the  devise  of  the  lands  and 
stocks,  or  go  into  the  surplus  as  undisposed 
of. 

Here  we  encounter  an  objection  from  the 
act  of  Assembly  passed  in  1748,  Ch.  3,  §  30, 
which  declares  "That  where  a  person  dies 
between  the  1st  of  March  and  2Sth  of  Decem- 
ber, the  servants  and  slaves  he  is  possessed 
of  shall  be  continued  on  the  plantations  until 
the  latter  day,  for  making  and  finishing  a 
crop ;  which  when  made  and  finished,  shall 
be  assehs  in  the  hands  of  executors  and 
administrators.  After  the  expense  of  cloth- 
ing and  feeding  them,  of  tools  and  utensils, 
quitrents  of  the  lands,  levies,  and  other  inci- 
dental charges  are  deducted."  Which,  it  is 
said,  is  a  legislative  disposition  of  the  crops, 
and  restrains  the  power  of  testators  to  dis- 
pose of  such  crops. 

But  this  construction  does  by  no  means 
accord  with  my  idea  of  the  spirit  of  the  act. 

This  clause  was  clearly  intended  to  suspend 
the  devises  of  the  lands  and  slaves,  or  their 
descent  to  heirs,  until  Christmas  next  after 
the  testator  or  intestate's  death,  and  to 
appropriate  both  to  the  purpose  of  finishing 
a  growing  crop,  which  would  otherwise  be 
lost  to  the  family  and  community.  As 
62  to  the  crops,  the  *primary  design 
was  to  ease  the  lands  of  quitrents  and 
other  charges  of  that  year,  and  to  provide 
food  and  clothing  for  the  slaves,  as  a  com- 
pensation to  their  proprietors,  for  their  hav- 
ing been  employed  in  this  beneficial  work  ; 
but  as  to  the  surplus,  it  says  no  more  but 
generally,  that  it  shall  be  assetts  in  the 
hands  of  the  executors  or  administrators. 

What  is  the  consequence  of  the  surplus 
being  assetts  ?  Does  it  belong  to  the  execu- 
tors ?  No  gentleman  thinks  so,  but  they  say 
it  will  go  into  the  residuum  :  this  must  de- 
pend on  the  will,  and  seems  to  admit  the 
ground  of  the  opinion  of  the  court,  that  the 
testator  has  the  same  power  over  this  surplus 
of  his  crops,  as  he  has  over  his  other  estate. 

Nay,  I  have  no  doubt  but  that  a  testator 
might  go  further  than  the  surplus,  by  devis- 
ing the  crops  entire,  and  directing  the 
charges  upon  the  lands,  and  the  food  and 
clothing  for  the  slaves,  to  be  paid  out  of  his 
residuary  estate ;  since  justice,  to  the  propri- 
etors of  the  lands  and  slaves,  is  fully  done, 
according  to  the  intention  of  the  act,  and 
the  testator's  power  over  that,  which  the  law 
declares  shall  be  assetts  in  the  hands  of  his 
executor,  ought  not  to  be  restrained. 

It  is  yet  assetts,  and  like  all  other  personal 
legacies,  must  pass  through  executors  hands, 
and  is  only  perfected  by  his  assent,  that  if 
necessary,  he  may  retain  and  apply  it  to 
the  payment  of  debts,  but  if  that  be  not  nec- 
essary, a  court  of  equity  will  compel  his 
assent  according  to  the  will  of  the  testator. 

The  case  of  lord  Bristol  v.  Hungerford 
Chanc.  prec.  81,  and  1  Cas.  Eq.  Abr.  244, 
is  a  devise  of  a  surplus  raised  by  sale  of 
lands,  "  to  be  deemed  part  of  his  personal 
estate  and  go  to  his  executors.  "  This  case 
is  stronger  than  our  act,  yet  the  surplus  was 
distributed  as  undisposed  of,  tho'  it  conveys 
the  same  idea. 
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Upon  the  whole  of  this  point,  we  are  clear 
that  the  testator  had  power  to  dispose  of  the 
surpfus  of  the  crops.  And  we  come  to  the 
question,  whether  he  has  done  so  in  the  de- 
vise of  the  lands  and  stocks  &c.  which  are 
alike,  and  one  only  need  be  noticed. 

**I  give  my  brother  David  Shelton  all  my 
lands  at  Wild-Boar  Creek,  in  Goochland 
county,  to  him,  and  his  heirs  forever,  with 
all  the  cattle,  horses,  hogs  and  other  utensils, 
and  appurtenances  thereto  belonging." 

If  the  crops  pass  at  all,  it  must  be  under 
the  word  appurtenances,  which  I  am  inclined 
to  think  sufficient  for  the  purpose,  and  that 
it  was  his  intention  the  crops  should  pass 
with  every  thing  else  on  the  plantations  ex- 
cept the  slaves,  (a  distinct  and  important 
class  of  property,)  which  he  afterwards  par- 
ticularly devises,  but    is    silent   as    to    the 

crops.— 
63  *To  admit  the  evidence  of  Mr.  Todd, 

(the  writer  of  the  will)  that  he  was 
directed  to  devise  the  crops,  and  thought  he 
had  done  so  by  this  word,  would  be  warranted 
by  innumerable  precedents  in  the  English 
Chancery. 

However,  I  am  net  fond  of  this  dangerous 
kind  of  evidence,  since,  tho*  Mr.  Todd's 
function  and  character  entitle  him  to  credit, 
yet  we  must  adopt  general  rules.  I  am  there- 
fore inclined  to  take  it  upon  the  words  of  the 
will  itself. 

The  determination  in  TrafPord  v.  Berrige, 
1  Cas.  eq.  Abr.  201.  14.  and  others  of  the 
same  kind,  *'  That  a  devise  of  all  his  goods, 
chattels,  household  stuff,  furniture  and  other 
things  which  should  be  in  his  house  at  his 
death,  should  be  confined  to  things  of  the 
same  nature  and  species  of  those  mentioned, 
and  not  extend  to  >^265  specie  found  in  his 
house,"  does  not  seem  to  apply ;  since  that 
was  founded  on  the  words  other  things  at  the 
close  of  a  string  of  things  mentioned. 

But  in  this  will,  after  a  devise  of  the  lands, 
(as  the  principal,)  it  goes  on  with  **  all  the 
cattle,  horses,  hogs,  utensils,  and  appurte- 
nances thereto  belonging ;  "  making  each  a 
distinct  relative  description  and  devise, 
which  has  the  land  for  its  correlative ;  and 
the  words  thereto  belonging,  have  the  same 
effect,  as  if  inserted  after  each  as  *' the  cattle 
belonging  to  the  said  lands  &c."  so  that  we 
are  to  read  the  will  **  I  give  my  lands  with 
the  appurtenances  thereto  belonging," 
which  would  include  the  crops  growing  ac- 
cording to  the  legal  technical  meaning  of 
that  term.  For  I  take  it  that  a  grant  of  lands 
and  appurtenances,  would  pass  growing 
crops  to  the  purchaser  if  no  reservation  were 
made,  which  would  not  violate  the  principle 
*'  he  that  sows  shall  reap,"  since  that  right 
to  reap,  like  all  other  property  may  be  trans- 
ferred. 

The  crop  severed  indeed  would  not  pass  by 
such  a  grant,  and  can  only  pass  by  this  will, 
on  a  supposition  that  the  testator  intended 
to  make  no  difference,  and  from  the  difficulty 
of  distinguishing  which  was  severed. 

The  date  of  his  will  and  his  death  hap- 
pened in  the  same  month  tho'  14  years  dis- 
tant. It  was  in  September,  when  corn  is  not 
severed ;  perhaps  the  fodder  was,  and  prob- 
ably all  or  most  of  the  tobacco. 


The  case  is  doubtful,  and  tho'  I  am  rather 
of  opinion  myself  that  he  intended  to  devise 
the  crops,  I  can  without  any  reluctance  yield 
to  the  opinion  of  my  brethren,  that  they  do 
not  pass,  but  must  go  into  the  surplus,  and 

it  only  remains  to  consider,— 
64  *What  is  to  become  of  that  surplus, 

whether  it  belongs  to  the  executors,  or 
is  to  be  distributed  to  the  next  of  kin? 

This  is  a  question  of  difficulty,  requiring 
laborious  researches,  and  in  which  we  might 
find  in  the  Chancery  books,  like  Crokes  law 
reports,  precedents  for  almost  any  opinion 
we  should  incline  to  give  on  the  subject.  Yet 
when  we  have  labored  thro*  the  various  and 
contradictory  decisions,  the  principles  which 
are  to  govern  them,  do  not  seem  to  be  so 
very  difficult  to  ascertain. 

As  a  precedent,  our  judgment  may  not 
perhaps  be  so  important  as  I  at  first  thought 
it,  if  I  am  not  mistaken  in  my  conjecture, 
that  our  new  statute  of  distributions,  has 
put  an  end  to  the  dispute  as  to  all  cases  sub- 
sequent to  its  passage,  by  directing  distribu- 
tion •*  where  the  person  dies  intestate  as  to 
his  personal  estate,  or  any  part  thereof :  this 
however  is  just  hinted  at,  without  giving 
any  opinion  on  it. 

To  state  the  principles — there  are  two, 
which  seem  the  ground  work  and  are  fixed. 

1st.  A  legal  one.  **  That  the  naming  of 
an  executor  is  a  disposition  to  him  of  all  the 
personal  estate,  and  after  payment  of  debts 
and  legacies,  the  surplus  belongs  to  him  as 
a  recompence  for  his  labor  and  trouble."  2 
Bac.  423,  Wentw.  off.  of  executors  4.  and  if 
the  spiritual  court  at  this  day  are  about  to 
compel  the  executors  to  distribute  the  sur- 
plus to  the  next  of  kin,  the  Kings  Bench 
will  grant  a  prohibition.      5.  Mod.  247. 

2d.  A  contending  principle  of  equity, 
**  that  where  there  is  fraud  in  obtaining  the 
executorship,  or  it  manifestly  appears  to 
have  been  the  testator's  intention  the  exec- 
utor should  not  have  the  surplus,  a  Court 
of  Equity  will  consider  the  executor  as  a 
trustee  only  as  to  the  surplus,  for  the  next  of 
kin."     2  Bac.  423. 

This  we  are  told  was  first  introduced  about 
a  century  ago  in  Foster  v.  Munt,  4  Vcrn. 
473,  where  an  express  pecuniary  legacy  was 
given  to  the  two  executors  of  ;f  10  each  for 
their  care  and  pains ;  which  it  was  said, 
was  apparent  evidence  of  his  intention  to 
exclude  them  from  the  surplus,  since  the  leg- 
acy being  to  come  out  of  the  surplus,  the 
testator  could  not  intend  to  give  them  part 
and  the  whole.  And  to  this  apparent  proof 
of  the  testator's  intention  in  cases  of  pecu- 
niary devises,  in  consideration  of  care  and 
pains,  and  in  a  few  other  instances,  was  the 
rule  confined  at  first,  but  soon  branched  into 
a  variety  of  other  considerations,  which 
produced  determinations  not  to  be 
65  *reconciled  in  principle  to  each  other, 
and  which  must  be  resolved  into  the 
different  inclinations  of  the  Chancellors  to 
favor,  some  the  legal,  others  the  equitable 
rule,  and  endeavouring  to  make  the  favored 
rule  apply  to  the  case  before  them. 

Thus  some  attack  the  rule  of  law  and  op- 
pose to  it  the  statute  of  distributions,  which 
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they  alledge  gives  the  next  of  kin,  a  title  to 
such  of  the  personal  estate  as  is  not  dis- 
posed of;  similar  to  that  which  the  heir  has 
to  the  real  estate— 1  P.  Wms.  554.-2  P. 
Wms.  210.— 3  Atk.  203:  and  that  the  office 
being  in  its  nature  fiduciary,  and  not  ben- 
eficial; therefore  the  executor  ought  to  take 
no  more  than  is  given  him,  and  be  a  trustee 
for  the  residue:— Whilst  others  lament 
that  ever  the  rule  of  equity  was  introduced, 
and  will  not  interfere  with  the  executor's 
itle,  but  upon  the  most  irresistible  proof 
appearing  in  the  will  of  an  intention  to 
exclude  him.  2  Bac.  423,  to  426.  Brown 
330. 

Sometimes  a  distinction  is  made  between 
a  specific  and  a  pecuniary  devise  to  the  ex- 
ecutor, Ch.  Prec.  231,  316.  This  again  is 
exploded  in  others  Cas.  Temp.  Talb.  3  Atk. 
226. 

Sometimes  the  circumstance  of  the  exec- 
utor's being  a  near  relation,  or  a  stranger 
is  thought  important.  In  other  instances 
that  is  denied,  1  P.  Wms.  544. 

And  finally  parol  proof  of  the  testator's 
intention  is  admitted  in  many  cases  and 
denied  in  others. 

From  hence  it  may  be  concluded ;  that 
an  enquirer  after  principles  can  derive 
very  little  satisfaction  from  those  cases: 
those  who  are  curious,  and  have  leisure, 
may  recur  to  them.  I  shall  pass  them 
over,  and  confine  myself  to  a  few  modem 
cases,  where  most  of  the  others  are  brought 
into  review. 

Farrington  v.  Knightly  1  P.  Wms.  544 
was  this,  **the  testator  declared,  as  to  his 
personal  estate  (if  he  should  leave  any)  he 
gave  jf50  to  his  brother  A,  and  ;^50  to  his 
nephew  B,  whom  he  made  executors;  gave 
201.  each  to  others  of  his  relations,  several 
of  whom  were  his  brothers,  nephews  and 
nieces,  (and  as  such  amongst  his  next  of 
kin  entitled  to  distribution  under  the  stat- 
ute,) and  then  abruptly  broke  off  without 
the  usual  conclusion.  In  witness  &c.  or 
making  any  disposition  of  the  surplus 
which  was  ;fl200." 

On  a  question  betweeil  the  executors  and 
next  of  kin,  who  should  have  the  surplus, 
lord  Parker  takes  notice  of  the  cases  on 
both  sides,  which  he  endeavors  to  reconcile 
with  the  principle  he  affirms,  viz.  that 
where  there  is  an  express  legacy  to  the  exec- 
utor, or  to  the  executors  equally  (if 
66  as  in  that  case  there  be  *more  thin 
one)  it  shall  exclude  them  from  the 
surplus,  even  tho'  there  were  legacies  also 
to  the  next  of  kin. 

As  to  the  reason  of  the  case  he  says :  *'It 
is  most  plain  that  making  a  person  exec- 
utor, ought  not  to  amount  to  a  gift  of  the 
personal  estate;  it  is  no  more  than  mak- 
ing him  a  trustee ;  the  very  word  executor 
importing  ex  vi  termini,  that  he  was  onl3* 
appointed  to  execute  the  will,  and  to  have 
nothing  but  the  management  of  the  per- 
sonal estate.  That  he  is  a  trustee  as  well 
of  the  specific  legacies,  as  of  the  surplus, 
since  the  former  passes  to  the  legatee  by 
his  assent  only." 

He  concludes  for   the   equitable  principle 


pari  rationi,  and  decrees  a  distribution  in- 
dependant  of  the  circumstance  (which 
no  doubt  was  weighty)  of  the  will  being 
unfinished,  and  a  devise  of  the  surplus, 
probably  prevented.  Except  the  labour 
of  the  case,  it  was  plainly  within  the  rule 
of  equity,  being  a  pecuniary  legacy  of 
equal  sums  to  each  of  two  executors,  which 
in  every  instance  since  Foster  and  Munt, 
deprived  the  executor  of  the  surplus,  except 
when  in  the  will  itself,  or  from  parol 
proof,  it  appears  the  testator  intended  to 
give  it  him,  the  contrary  of  which  ap- 
peared in  this  case. 

A  distinction  between  equal  and  unequal 
bequests  to  a  plurality  of  executors,  was 
taken  in  Bachellor  v.  Searle  2  Vern.  736; 
affirmed  in  Brasbridge  v.  Woodroffe  2  Atk. 
68.  and  seems  established  in  Bowker  and 
al.  V.  Hunter  and  Eaton  Browns  Chan.  Rep. 
328,  first  decreed  by  lord  Thurlow,  and  on 
rehearinfT*  that  decree  affirmed  by  lord 
though  borough.     The  case  was  this,  viz : 

The  testatrix  devised  ;f 200  to  Mr.  Hunter, 
and  after  many  intervening  legacies  to 
other  persons,  amongst  whom  were  some 
(but  not  all)  of  her  next  of  kin,  she  gave  ;f50 
to  Mr.  Eaton,  added  some  charitable  lega- 
cies, and  made  Hunter  and  Eaton  executors, 
but  made  no  disposition  of  the  surplus. 

Here  was  a  case  divested  of  all  in- 
fluence from  parol  proof,  or  the  rela- 
tion which  subsisted  between  the  testatrix 
and  the  executors  on  the  one  side,  and 
the  next  of  kin  on  the  other:  in  short, 
no  favorite  wife  to  claim  the  assistance  of 
the  court:  but  it  depended  simply  on  the 
will,  and  whether  the  testator's  intention 
to  deprive  the  executors  of  the  surplus, 
was  to  be  presumed  from  his  having  devised 
them  pecuniary  legacies. 

It  is  obvious  that  lord  Thurlow*s  general 
reasoning  is  opposed  to  lord  Parker's  in 
making  the  legal  the  general   rule,  and  the 
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equitable  principle,  only  an  exception 
from  it.  The  consequence  *each 
draws  from  thence,  is  materially  dif- 
ferent. Lord  Thurlow* s  is  **that  the  rule 
'that  the  executor  shall  take  the  residue,' 
must  prevail,  unless  there  be  an  irresistible 
inference  to  the  contrary.'*  Lord  Parker's 
is  '*that  the  next  of  kin  have  the  apparent 
right,  and  there  must  be  a  devise  of  the  sur- 
plus to  the  executors  either  expressly  or 
unavoidably  implied,  to  exclude  the  next 
of  kin.** 

Lord  Loughborough  reasons  with  less  ap- 
pearance of  bias  than  either;  confesses 
there  is  great  difficulty  in  the  cases,  but 
as  neither  the  legal  rule  ''that  the  appoint- 
ment of  an  executor  is  a  gift  to  him  of 
the  whole,"  nor  the  equitable  one  **that 
a  legacy  given  to  him  excludes  him  from 
the  surplus,"  can  be  shaken;,  he  thinks 
a  more  certain  principle  cannot  be  laid  down 
in  the  application  of  the  equitable  rule  to 
particular  wills,  than  was  mentioned  by 
lord  Mansfield  in  Lawson  v.  Lawson  in  the 
house  of  lords.  7  Brown's  par.  cases  511. 
**  That  where  the  legacies  to  executors  are 
consistent  with  their  taking  the  residue, 
there  is  no   implication   to  exclude  them," 
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^'tho'  he  confessed  there  was  great  latitude 
in  it."  On  that  ground  was  the  decree  in 
the  case  then  before  the  court  made,  because 
the  devise  to  one  of  the  executors  being 
of  £2(K>,  and  to  the  other  of  £50,  it  was 
not  inconsistent  with  their  taking  the  sur- 
plus, since  the  latter  was  to  be  equally  di- 
vided, and  the  former  taken  out  in  unequal 
portions.  This  being  a  very  late  case,  and 
agreeable  to  those  in  2  Vern.  and  2  Atk. 
seems  to  give  some  rule  by  which  to  con- 
duct ourselves  in  examining  what  was  the 
testator's  intention  in  the  present  will,  and 
whether  the  bequests  to  the  executors,  be 
consistent  with  their  taking  the  surplus? 
The  devise  of  lands  to  them  separately, 
if  equal  would  be  unimportant,  because 
with  that  species  of  property,  executors 
have  nothing  to  do,  as  executors. 

The  devise  of  the  slaves  I  take  to  be  on 
the  same  ground  of  reasoning  as  to  the 
present  question,  since  if  undisposed  of, 
they  descend  to  the  heir,  and  do  not  go  into 
the  surplus  either  for  the  executors  or  next 
of  kin. 

The  excluding  legacy  must  be  of  a  per- 
sonal thing,  which  if  not  devised  would 
belong  to  the  surplus,  to  bring  it  within 
the  ground  of  objection  that  the  testator 
did  not  intend  to  give  all  and  some. 

The  bequests  of  personal  things  to  the 
three  brothers  therefore  are  only  to  be 
viewed,  laying  aside  the  devises  to  them  of 

the  lands  and  slaves. 
68  *To  his    brother     David    he    gives 

'^all  his  horses,  cows,  hogs  and  uten- 
sils, on  his  Goochland  plantation." 

To  Samuel  ^^all  his  horses,  cows,  hogs 
and  utensils,  at  Licking  Hole." 

To  William  **all  his  horses,  cows,  hogs 
and  utensils,  at  the  home  plantation,  and 
half  his  household  furniture^  to  be  divided 
between  him  and  his  nephew  William." 

And  having  created  cross  remainders  be- 
tween his  nephews  William  and  John,  directs 
'*that  if  both  die  unmarried,  or  without  is- 
sue, the  legacy  to  them  should  be  equally 
divided  between  the  three  brothers. 

I  think  the  testator  so  far  from  intending 
to  exclude  his  executors  by  these  legacies 
from  the  surplus,  plainly  intended  it  for 
them. 

Having  disposed  of  his  visible  property 
which  he  contemplated  and  described,  he 
proceeds  to  give  pecuniary  legacies  to  the 
amount  of  £330,  without  making  any  pro- 
vision for  raising  or  directing  who  should 
pay  either  those  or  his  debts  which  he  had 
said  should  be  paid,  or  the  expences  of  his 
funeral  and  administration.  These  he 
knew  must  be  defrayed  by  his  executors 
out  of  his  money,  certificates,  and  other 
things  which  constitute  the  surplus;  and 
not  having  made  an  exact  estimate  of 
the  fund  or  the  charges,  he  intended  the 
brothers  should  take  the  one  to  answer  the 
other  without  account  to  any  person. 

His  having  given  all  his  slaves  to  his 
three  brothers,  and  giving  them  all  that 
was  devised  to  his  only  other  relations  of  his 
name,  his  nephews  William  and  John,  upon 
their  dying  without  issue,  creates  a  strong 


presumption  that  if  he  had  made  a  resid- 
uary clause,  it  would  have  been  in  their 
favor. 

Then  to  take  it  upon  the  rule  laid  donn 
by  lord  Mansfield,  afiBrmed  by  lord  Thur- 
low,  and  which  lord  Loughborough  considers 
as  the  best  general  one  which  can  be 
adopted :  I  do  not  consider  these  devises  as 
at  all  inconsistent  with  their  taking  the 
surplus  as  executors. 

1st.  It  is  not  a  devise  to  them  jointly  by 
the  description  of  executors,  but  a  separate 
devise  to  each  as  brothers,  without  mention- 
ing the  office  or  making  any  allusion  to  it. 

2d.  But  the  principle  point,  is,  that  the 
legacies  are  unequal ;  and  if  any  point  on 
this  loose  question  can  be  said  to  be  uni- 
formly decided,  this  is,  viz.  that  unequal 
legacies  do  not  exclude  the  executors  jointly 
from  the  surplus ;  we  are  therefore  of  opin- 
ion that  the  surplus  goes  to  the  execu- 
tors. 
69  *The      decree    must     be    reversed. 

The  plaintiff  is  entitled  to  the  ;^2(X) 
devised  to  William  with  interest  from  a 
year  after  the  testator's  death,  and  to  16 
slaves,  undisposed  of,  and  their  profits. 
The  crops  made  the  year  the  testator  died, 
did  not  pass  to  the  devisees  of  the  planta- 
tions by  the  word  ' ^appurtenances,"  but 
after  paying  the  several  charges  directed 
by  the  act  of  Assembly,  the  balance  is  to 
go  into  the  surplus  of  the  personal  estate: 
and  that  surplus,  after  payment  of  debts, 
legacies,  funeral  and  charges  of  administra- 
tion, and  the  costs  of  this  suit  on  both 
sides,  belongs  to  the  executors. 

As  to  all  other  matters ;  the  bill  is  to 
be  dismissed,  and  the  costs  of  both  courts 
must  be  paid  by  the  executors  out  of  the 
surplus. 

APRIL  TERM,  1792. 

Wood  V.  Davis. 
Porthcomliiff    Bonds*— Validity— Case  at    Bar.— Id   a 

bond  for  the  forthcoming  of  property  taken  under 
execution,  it  Is  not  necessary  that  the  time  ap- 
pointed for  the  delivery  of  the  property  should  be 
stated  to  be  that  at  which  the  sale  is  to  take  place. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court,  obtained  by  the  appellee 
against  the  appellant,  upon  a  forthcoming 
bond,  the  condition  of  which  is  as  follows, 
to  wit:  ** The  condition  Ac.  is  such,  that 
whereas  Matt.  Rhodes  deputy  sheriff  for 
Michael  Thomas  sheriff  for  Albemarle 
county,  hath  this  day  levied  an  execution 
on  fanny  &c.  negroes,  the  property  of  the 
said  David  and  John  Wood,  taken  at  the 
suit  of  J.  Davis  by  a  judgment  of  the  Dis- 
trict Court  of  Charlottesville ;  for  the  sum 
of  16,1641b  of    tobacco,  Ac.  now  if  the  said 

D.  and  J.  Wood,  and  Josiah  Wood  shall 
70        deliver,     *or    cause    to    be  delivered, 

the    aforesaid     property,      at    David 


•The  principal  case  is  cited  in  Irvine  v.  Eldrld^e. 
1  Wash.  168.  See  monographic  note  on  "Statutory 
Bonds"  appended  to  Ooolsby  v.  Strother.  81  Qratt. 
107. 
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Woods  bam,  at  his  quarter,  on  the  14th  of 
April  next,  then  &c." 

The  objection  to  the  judg-ment  was,  that 
the  condition  does  not  state  that  the  14th  of 
April  was  the  day  appointed  for  the  sale  of 
the  property. 

By  the  Court.  It  is  not  necessary  that 
the  time  appointed  for  the  delivery  of  the 
property  should  be  stated  to  be  that  at 
which  the  sale  is  to  take  place.  The 
law  does  not  require  it,  nor  can  it  pro- 
duce any  benefit  whatever  to  the  obligors, 
that  it  should  be  so  stated. 

Judgment  affirmed. 


Hubbard  v.  Blow  &  Barksdale. 

April  Term.  17W. 
Debt  on  Note— Failure  of  Dedaratloii  to  Clalni  Interest 

—Effect.*— Debt  upon  a  note  for  a  certain  sum  of 
money,  wltb  interest  from  the  date.  If  the  declap- 
ration  do  not  claim  Interest,  J  udffment  upon  non 
sum  informatus.  must  be  entered  for  the  princi- 
pal only. 

This  was  an  action  of  debt,  brought  in 
the  County  Court,  by  the  present  appellees, 
upon  a  promissory  note  given  for  the  pay- 
ment of  £Z\9 :  8 :  7 :  with  interest  from  the 
date.  The  declaration  states  the  principal 
sum  right,  but  takes  no  notice  of  the  in- 
terest. 

The  defendant,  without  oyer,  pleaded 
payment:  afterwards  withdrew  the  plea 
and  suffered  judgment  by  non  sum  informa- 
tus, which  was  entered  for  the  principal 
and  interest  as  expressed  in  the  note.  The 
^defendant  appealed  to  the  district  court, 
where  the  judgment  was  aflBrmed;  and  on 
appeal  to  this  court,  both  judgments  were 
reversed,  and  judgment  entered  according 
to  the  demand  in  the  declaration,  without 
interest.  ' 

Hudson  V.  Morris. 

April  Term,  ITBS. 

Replevy  Bondt— Judgment— Com  at  Bar.— Conditional 
judg^ment  against  A.,  and  his  appearance  bail  B., 
and  writ  of  enquiry  executed  against  A.  only,  fl. 
fa.  against  A.  and  B.,  and  replevy  bond  taken 
from  both.  Ca.  sa.  afterwards  sued  out  against 
A.  only,  on  whom  it  was  executed,  and  he  was 
imprisoned.  Judgment  was  correctly  entered 
against  B.  on  the  replevy  bond. 

This  was  a  motion  made  by  the  appellee 
ag^ainst  the  appellant,  and  P.  D.  and  I.  L. 
in  the  County  Court,  for  judgment  on  a 
replevy  bond,  given  by  the  said  Hudson  P. 
J>.  and  I.  ly.  to  Morris. 

The  court  gave  judgment  for  the  plain- 
tiff, and  Hudson  having  filed  a  bill  of 
exceptions,  appealed  to  the  District 
71  Court  ♦of  Charlottesville.  The  bill 
states  **that    the    original    suit    was 


*See  Brooke  v.  Gordon.  %  Call  218  :  monographic 
noU  on  "Debt.  The  Action  of"  appended  to  Davis  v. 
Mead.  ISGratt.  118. 

tSee  monographic  no^tf  on  "Bonds'*  appended  to 
Ward  V.  Chum,  ISOratt.  801. 


commenced  against  P.  D.  for  whom  the 
said  Hudson  became  appearance  bail,  but 
gave  no  bonds ;  and  a  conditional  judgment 
was  entered  and  writ  of  enquiry  thereupon 
executed  against  P.  D.  only.  That  a  fi. 
fa.  issued  against  the  said  P.  D.  and  the 
said  Hudson  upon  which  this  replevy  bond 
was  taken.— that  P.  D.  afterwards  obtained 
an  injunction,  which  was  dissolved  for 
part  of  the  sum,  on  which  Morris  after- 
wards sued  out  a  ca.  sa.  against  the  body 
of  P.  D.  only,  which  was  returned  **  exe- 
cuted and  imprisoned — the  defendant  Hud- 
son therefore  objected  to  a  judgment  being- 
rendered  against  him  on  this  motion,  it 
appearing  from  the  replevy  bond  that  the 
fi.  fa.  issued  against  him,  as  well  as  P.  D. 
though  he,  the  said  defendant,  was  no  party 
to  the  original  suit;  and  because  it  ap- 
peared by  the  return  of  the  ca.  sa.  against 
P.  D.  that  he  was  in  custody.'* 

The  District  Court  aflBrmed  the  judg- 
ment of  the  County  Court,  from  which  an 
appeal  was  granted  to  this  Court. 

The  appellant  did  not  appear  at  the  trial 
in  this  Court,  and  the  Court  having  con- 
sidered the  record,  affirmed  the  judgment. 


Hunter  v.  Haynes'  Lessee. 

April  Term,  1792. 

Wills*— BBtalle—SUtute  Abolisblog— Effect—  Devise 
in  1764  to  A.  for  life,  and  after  her  decease,  to  the 
testator's  nephew,  and  the  heirs  of  her  body  law- 
fully begotten,  for  ever;  but  in  case  he  die  with- 
out such  issue,  then  to  T.  H..  the  testator's  brother, 
in  fee.— The  nephew  died  in  1780,  (after  the  law 
destroying  in  tails.)  under  age.  Intestate,  and 
without  Issue.  A  died  in  1786.  The  remainder 
over  cannot  take  effect,  but  the  estate  will  descend 
to  the  heir  at  law  of  the  first  remainder-man. 

This  was  an  ejectment,  brought  in  the 
District  Court  of  Sufi'olk  by  the  lessee  of 
the  appellees  against  the  appellants. 

The  parties  agreed  the  following  case, 
to  wit. 

**That  William  Hunter,  the  former  propri- 
etor of  thft  land  in  question,  by  his  will 
dated  in  1764,  devised  the  same  to  Eliza- 
beth, his  widow,  during  her  natural  life ; 
and  after  her  decease  to  his  nephew, 
Thomas  Haynes,  and  the  heirs  of  his  body 
lawfully  begotten  for  ever;  but  in  case  his 
said  nephew  should  die  without  such  issue, 
then  to  Thomas  Hunter  brother  of  the 
testator,  and  his  heirs  for  ever.*' 

'^That  the  said  Thomas  Haynes  died  in 
June  1780,  under  age,  intestate  and  with- 
out issue." 

''That  Elizabeth  the  widow  died   on   the 
14th  December  1786." 
72  **  'That  the  defendants  are  the  widow 

and    children    of    the    said    Thomas 
Hunter,  the  last  remainder-man." 

**That  the  lessor  of  the  plaintiff  is  the 
cousin  of  the  whole  blood,  and  heir  at  law 
to  the  said  Thomas  Haynes,  the  first  re- 
mainder-man," anc!  if  Ac. 


♦See  Carter  v.  Tyler,  1   Call  186;  Timberlake  v. 
Graves,  6  Munf.  174:  4  Va.  Law  Reg.  668. 
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The  District  Court  gave  judgment,  upon 
this  agreed  case  for  the  lessor  of  the  plain- 
tiff from  which  the  defendants  appealed  to 
this  Court. 

The  appellants  being  called,  and  not  ap- 
pearing the  Court  upon  inspecting  the  rec- 
ord, 

Affirmed  the  judgment. 


Evans   v.  Smith. 

April  Term,  1792. 
PlMdinff  and  Practice— Declaration- Variance -When 
Immaterial.*— It  Is  not  a  material  variance  to  omit 
to  state  In  the  declaration  the  words  **of  the  County 
of  Essex,"  the  place  of  the  obllffor's  residence, 
which  Is  stated  in  the  bond. 

This  was  an  action  of  debt,  upon  a  bond 
brought  by  the  appellee,  in  the  District 
Court  of  King  and  Queen.  A  conditional 
judgment  was  obtained  at  rules;  and  set 
aside  in  Court,  the  defendant  pleading  pay- 
ment. An  objection  was  taken,  at  the 
trial,  to  the  giving  of  the  bond  in  evidence, 
on  account  of  a  variance  between  it  and 
the  declaration  in  this,  that  the  defendants 
are  in  the  bond  said  to  be  *^of  the  County 
of  Essex"  which  is  omitted  in  the  declara- 
tion ;  the  objection  being  over-ruled  by  the 
court,  the  defendants  excepted  and  appealed 
to  this  court  where  the  judgment  below 
was  affirmed. 


Asberry,  &c.  v.  Calloway  &c. 

April  Term,  1792. 

Pleading  and  Practice— Action  atralnst  Deputy  Sheriff 
and   Sureties— Non  Est    Pactum.— Upon  a    motion 

.  asralnst  a  deputy  sheriff  and  his  sureties  upon  a 
joint  bond,  if  the  principal  plead  non  est  factum, 
this  must  be  flrdt  tried,  and  decided  agrainst  the 
plea,  before  judg^ment  can  be  rendered  ag^ainst 
the  sureties. 

Same— Same— Judffmentt— Interest.—  What  interest 
judgment  shall  be  given  for.  on  a  motion  by  the 
sheriff,  against  his  deputy,  where  a  judgment  has 
been  obtained  by  the  Commonwealth  against 
him  for  taxes.  The  judgment  must  be  entered 
for  the  principal  sum,  and  the  interest,  and 
not  for  the  penalty,  to  be  discharged  by  that  sum 
and  Interest. 

The  defendants  in  error  gave  a  notice  in 
writing,  to  O.  Trent  and  George  Asberry, 
late  deputy  sherifiPs  under  6.  Scruggs,  the 
administrator  of  the  said  defendant  and  to 
three  others  their  securities,  that  a  motion 
would  be  made  against  them  in  the  County 
Court  of  Bedford  in  November  1790,  for  the 
amount  of  the  revenue  tax,  due  for  the 
year  1783,  and  the  costs  and  damages,  which 
had    been  recovered   by  the  commonwealth 


*Bonds.— See  monographic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Chum,  18  Gratt.  801. 

tJudgments.— The  principal  case  is  cited  in  Cooke 
y.  Wise.  8  Hen.  &  M.  493:  Mayor  v.  Chapman,  4  Hen. 
&  M.  276:  Oreenhow  v.  Barton,  1  Munf.  568:  Lewis  v. 
Long,  8Munf.  158:  Penn  v.  Hamlett,  27  Gratt  841. 

See  monographic  no^«  on  "Judgments'*  appended 
to  Smith  V.  Charlton,  f  GratL  425. 


against  the  said  Scruggs,  in  his  life-time. 
O.  Trent  being  served  with  a  copy  of  the 
notice,  appeared  and  put  in  a  plea  in  writ- 
ing, denying  that  the  sheriff's  bond,  upon 
which  the  motion  was  made,  was  his  deed; 

which  he  swore  to  in  court. 
73  *The  court,  on  hearing  the  evidence, 

gave  judgment,  that  the  plaintiffs 
have  execution  against  the  said  Trent,  As- 
berry, and  two  of  the  securities,  upon 
whom  the  notice  was  served,  for  the  pen- 
alty of  the  bond,  but  to  be  discharged  by  the 
payment  of  ;f651:  8:  33^,  with  interest 
thereon,  at  the  rate  of  20  per  cent,  per  an- 
num from  the  first  of  November  1784,  till 
payment  and  the  costs. 

From  this  judgment  the  two  securities 
appealed,  having  filed  a  bill  of  exceptions 
to  the  opinion  of  the  court,  stating  the  rea- 
sons for  which  they  appealed;  which 
were:  1st,  Because  the  bond  upon  which 
the  judgment  was  given  was  joint,  and  that 
no  testimony  was  adduced,  on  the  part  of 
the  plaintiffs,  to  disprove  the  plea  of  O. 
Trent,  except  his  acknowledgment  in  court 
that  he  had  subscribed  his  name  to  the  bond, 
and  delivered  it  to  the  other  defendant 
George  Asberry,  as  a  form,  by  which  to 
draw  such  bond;  but  that  he  never  ac- 
knowledged the  same,  or  delivered  it  as 
obligatory  upon  him. 

2d,  Because  the  interlineations  in  the 
bond  were  not  proved  to  have  been  made 
at  the  time  of  executing  it.^ 

The  District  Court  affirmed- the  judgment, 
as  to  George  Asberry  and  the  two  securi- 
ties; awarded  severance  astoO.  Trent,  and 
reversed  the  judgment  against  him :  The 
court  being  of  opinion,  that  the  plea  put  in 
by  him  ought  to  have  been  tried  by  a  jury; 
for  which  purpose  they  remanded  the  case 
to  the  County  Court. 

The  defendants  George  Asberry  and  the 
two  securities,  obtained  a  supersedeas  to  the 
judgment  of  the  District  Court  from  one  of 
the  judges  of  this  court. 

The  PRESIDENT.— The  judgment  of 
the  District  Court  is  erroneous  and  must 
be  reversed,  as  must  also  that  of  the  County 
Court.  The  errors  in  the  latter  judgment 
are: 

1st,  The  evidence  stated  in  the  excep- 
tions, is  wholly  insufficient  to  prove,  that 
the  writing  obligatory,  denied  by  the  plea 
of  Trent  to  be  his  act  and  deed,  was  such^his 
deed;  a  fact* which  ought  to  be  decided, 
prior  to  any  judgment  against  the  other 
obligors. 

2d,  The  court  erred,  in  awarding  interest 
at  the  rate  of  twenty  per  centum  per  annum 
from  the  1st  of  November  1784, 
74  *till  payment  upon  the  principal  sum ; 
because  the  act  passed  in  1780,  which 
authorises  judgments  on  motions  by  sher- 
iffs against  their  deputies,  justifies  only  a 
gross  sum  of  damages,  although  called  in- 
terest on  the  principal  sum  (stated  in  the 
act  to    be   twenty  per  cent,  the  damages  to 


tThis  hill  of  exceptions  is  not  sealed  by  the  J ns- 
tices  of  the  Court,  but  appears  in  the  record,  and 
none  of  the  defendants  appealed  but  the  two  secu- 
rities.-Note  in  Original  EdlUon. 
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which  the  sheriif  was  then  liable,  but  which 
the  court  are  of  opinion  ought  to  be  changed 
to  the  damages  to  which  the  sheriff  himself 
was  liable  .according  to  the  laws  subsisting 
at  the  time  of  the  transaction,  and  which 
in  1783  and  ever  since,  were  a  gross  sum  of 
fifteen  per  cent,  on  the  principal  sum,  and 
both  sums  to  bear  interest  at  ^ve  per  cent, 
per  annum  till  paid,  with  a  power  to  the 
court  to  remit  all  or  anj  part  of  the  dam- 
ages,) provided  it  appear  that  judgment 
has  been  obtained  by  the  commonwealth 
against  the  sheriff  for  such  damages. 

3d,  The  law  directs  the  judgment  to  be 
entered,  for  the  principal  sum  with  which 
the  under  sheriff  is  chargeable,  and  the 
damages ;  and  not  for  the  penalty,  to  be 
discharged  by  such  payment;  and  this  be- 
ing a  new  law,  introducing  a  new  remedy 
contrary  to  the  course  of  the  common  law, 
ought  to  be  strictly  pursued. 

And  as  the  record  does  not  enable  this 
court  to  determine  what  judgment  the 
County  Court  ought  to  have  given,  the 
cause  must  be  remanded  to  that  court  for 
further  proceedings  from  the  notice. 


Hudson  V.  Ross  &  Co. 

April  Term,  1792. 

Executors*- Uability  for  Deficiency  In  BsUte  of  Testa- 
tor.—TTie  appellant  dies,  and  the  appeal  belnfir 
reYived  against  his  executor,  the  judgment  is 
affirmed.  Damages  ousrht  not  to  be  awarded 
affainst  the  proper  estate  of  the  executor,  in  case 
of  deficiency  of  that  of  the  testator. 

The  appellees  brought  an  action  of  debt, 
in  the  County  Court,  against  Christopher 
Hudson,  who  confessed  a  judgment,  and 
then  appealed.  In  November  1789,  the 
death  of  the  appellant  being  suggested  upon 
the  record,  a  sri.  fa.  issued,  upon  the  motion 
of  Charles  Hudson  the  executor,  to  revive 
the  appeal,  and  hear  errors. 

In  April  1790,  a  sci.  fa.  to  revive  and  hear 
errors,  was  awarded  on  the  motion  of  the 
appellees,    which   was  returned,   executed. 

In  April  1791  the  District  Court  affirmed 
the  judgment,  and  awarded  the  damages 
and  costs  of  the  appeal,  against  the  appel- 
lant. From  which  judgment  he  appealed 
to  this  court. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court, 

There  is  no  error  in  the  proceedings  in 
this  cause,  until  we  come  to  the  judgment 
of  the  District  Court,  which  is  en- 
75  tered  *as  if  Christopher  Hudson  had 
been  then  living.  The  entry  is: 
'*that  the  judgment  of  the  County  Court 
be  affirmed,  and  that  the  appellee  recover, 
against  the  appellant,  damages  according 
to  law  &c.  and  costs  &c." 

The  court  take  no  notice  of  the  death  of 
Christopher,  and  yet  that  event   had   been 


•See  foot-note  to  Taylor  v.  McClean,  3  Call  657, 
citinir  principal  case;  also,  monofirraphtc  note  on 
**Executors  and  Administrators"  appended  to 
Rosser  v.  Depriest,  5  Gratt  6. 


regularly  suggested  upon  the  record,  and 
the  executor  made  a  party  by  the  service 
of  the  sci.  fa. 

In  the  case  of  Gordon  v.  Bates  where  the 
executor  was  there  stated  as  a  party,  this 
Court  affirmed  the  judgment  with  damages 
and  costs  to  be  levied  of  the  estate  of  the 
testator  in  the  hands  of  the  executor  if  so 
much  he  had,  if  not,  then  the  damages  and 
costs  of  the  executor's  proper  goods. 

The  damages  in  that  case  being  only  one 
penny,  they  were  not  worth  the  attention 
of  the  court.  On  reviewing  that  subject  we 
disapprove  of  that  decision  in  awarding  the 
damages  against  the  proper  estate  of  the 
e3(ecutor,  in  case  of  deficiency  in  that  of 
the  testator,  since  the  executor,  in  pursuit 
of  his  duty,  only  prosecuted  an  appeal  en- 
tered by  the  testator  himself. 

The  judgment  of  the  District  Court  must 
be  reversed,  and  that  of  the  County  Court 
affirmed,  with  damages  from  the  time  of 
entering  the  judgment  in  the  Countv  Court, 
to  that  of  the  affirmance  in  the  District 
Court,  and  the  costs  in  the  latter  Court,  to 
be  levied  of  the  estate  of  the  testator  in  the 
hands  of  the  executor;  Act 


Turpin  v.  Turpln. 
April  Term,  1792. 
Will5$ -Devise  of  After-Acqnired  Land-Statute.- A 

will  made   since  the  20th  of  J^^uary,  1787,  may 
pass  lands  afterwards  acquired. 

The  only  question  in  this  case  was, 
whether  since  the  act  respecting  wills, 
(passed  in  1785,)  was  in  force;  a  man  may 
devise  lands    which    he  should    afterwards 

acquire? 
76  *The  court  were  of  opinion  he  might ; 

as  that  law  in  express  terms  permits 
the  disposition,  by  last  will,  '*of  lands 
which  the  testator  then  hath,  or  may  have 
at  the  time  of  his  death."  In  this  respect 
it  is  different  from  the  law  of  England. 


Butler  V.  Parks. 

April  Term.  1792. 

5kives-Detlniie-Verdict  — Validity— Case  at  Bar.-m 
detinue  to  five  slaves,  if  the  jury  find  for  the  plain- 
tiff as  to  four  of  them,  without  also  findinsr  for  the 
plaintiff  or  defendant,  as  to  the  fifth,  the  verdict 
will  be  set  aside,  and  a  Venire  facias  de  novo 
awarded. 

This  was  an  action  of  detinue,  in  the 
County  Court,  for  five  negroes;  and  a  ver- 
dict was  rendered  for  four,  without  finding, 
either  for  plaintiff  or  defendant,  as  to  the 
fifth.     The  judgment  of   the    County  Court 


tA  Motion  was  made,  that  the  Clerk  misrht  be  per- 
mitted to  Rive  a  certificate  of  the  above  judsrment, 
to  be  entered  in  the  District  Court  now  sitting:— 
By  the  Coart.  This  is  a  motion,  which  is  never 
srranted  without  strong:  reasons.  In  general  it  In 
not  permitted,  as  we  may  chanflreour  opinions  dur- 
ing^  the  term.  It  is  often  srranted.  if  the  delay 
would  endansrer  the  debt.  No  sufficient  reason 
appearinsr  in  this  case,  the  motion  is  over-ruled.— 
Note  in  OrifiTinal  Edition. 

tSee  Wythe  137,  d,\so  foot-note  to  Harrison  v.  Allen. 
8  Call  280,  citiuff  the  principal  case. 
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was  reversed  in  the  District  Court;  from 
which  the  plaintiff  below  appealed  to  this 
court. 

Marshall  for  the  appellee  contended,  that 
only  j)art  of  the  issue  having*  been  found, 
the  whole  verdict  must  be  set  aside.  He 
cited  Co.  Lit.  227.  3  Leo.  83.  Hard.  166. 

3y  the  Court.  The  judgment  of  the 
County  Court  is  certainly  erroneous,  in  not 
iindinfr  the  whole  issue.  The  jury  should 
have  found  that  the  defendant  did,  or  did 
not,  detain  the  iifth  slave.  This  is  exactly 
like  the  case  of  Custice  and  Posey  in  the 
old  General  Court ;  which  was  an  action  of 
detinue  for  three  cows,  and  the  jury  having 
only  found  a  verdict  as  to  two,  the  verdict 
was  set  aside.  But  the  judgment  of  the 
District  Court,  in  this  case  is  also  erroneous, 
in  not  awarding  a  Venire  facias   de   novo. 

Both  judgments  therefore  must  be 
reversed,  and  the  cause  remanded  to  the 
County  Court,  to  be  tried  anew. 


Lewis,  Executor  of  Thruston,  v. 
Norton. 

April  Term,  1792. 

Bvldeaice— Entries  in  Books-AdmiMiblllty.*— A  l>ook 
of  acconnts,  in  the  hand-wrltiaff  of,  and  kept  by. 
a  clerk,  who  is  since  dead,  is  proper  evidence,  upon 
those  facts  betnff  proved. 

This  was  an  action  on  the  case,  brought 
by  the  appellee  against  the  appellant  in  the 
District  Court  of  Williamsburg,  upon  an 
asumpsit.  On  the  general  issue,  the 
77  counsel  for  *the  appellee  offered  in 
evidence  to  prove  his  claim,  his  store 
books,  which  were  proved  to  be  in  the  hand 
writing  of  one  of  the  appellee's  book  keep- 
ers, then  dead.  This  was  objected  to  by  the 
appellant's  counsel :  but  the  court  permit- 
ting it  to  go  to  the  jury  as  evidence,  con- 
nected with  other  testimony,  such  as  a  bill 
of  exchange  drawn  by  Thruston  on  the  ap- 
pellee, which  they  paid,  as  well  as  sundry 
letters  from  Thruston  to  the  appellee,  and 
invoices  of  goods  in  the  hand  writing  of 
Thruston ;— a  bill  of  exceptions  was  tiled 
by  the  appellant's  counsel,  and  an  appeal 
prayed  and  granted  to  this  court.  The  let- 
ters, bill,  invoices,  and  a  note  of  hand 
given  by  Thruston  to  the  appellee,  are 
spread  upon  the  record,  which  also  states, 
that  it  was  proved  by  a  witness,  that  the 
books  of  the  appellee  were  in  general  regu- 
larly kept. 

The  PRESIDENT  delivered  the  opinion 
of  the  C'ourt. 

Ever  since  the  decision  in  lord  Torring- 
ton  case,  the  law  has  been  settled,  that  a 
b6ok  of  accounts  in  the  hand  writing  of. 
and  kept  by,    a  clerk  who  is   since  dead,  is 


•Evidence  —  Entries   In   Booiu  —  Admlulbillty.— On 

tbls  question,  see  the  principal  case  qited  in  Wells  v. 
Ayers,  84  V a.  344.  5  S.  E.  Rep.  21 ;  Barley  v.  Byrd.  96 
Va.  321,  28  &  E.  Rep.  339;  Vinal  v.  Oilman,  21  W.  Va. 
309:  foot-note  to  Downer  v.  Morrison,  2  Oratt  250; 
Owens  V.  Adams,  18  Fed.  Caa.  926. 


proper   evidence   upon    those    facts    being 
proved. 

The  District  Court  therefore  did  rig-ht  in 
admitting  those  books,  with  the  other  evi- 
dence, to  go  to  the  jury,  for  them  to  weigh, 
and  to  produce  on  their  minds  such  convic- 
tion, as  such  evidence  might  in  their  opin- 
ion deserve.  

Scott  V.  Alexander  &  Peterfield  Trent.* 

Partnershlp-lndlvldaal  Debt-Rlffbt  to  Set  Off 
against  Social  Demands. t— A  debt  due  from  an 
individual  partner  cannot  be  set  off  airalnst  a 
partnership  demand.  But  a  payment  to  one  part- 
ner is  a  payment  to  all  unless,  perhaps,  where  it 
is  forbidden  by  the  company. 

The  appellees  brought  an  action  on  the 
case,  against  the  appellant  in  the  District 
Court  of  Charlottesville;  the  declaration 
contains  three  counts;  the  first  and  second 
upon  an  indebitatus  assumpsit  &  quantum 
valebant  for  goods  sold  and  delivered,  and 
the  third  for  money  lent.  Plea  non  asump- 
sit. 

At  the  trial,  the  defendant  offered  in  evi- 
dence four  receipts,  signed  by  Peterfield 
Trent,  as  offsetts  against  the  plaintiffs  de- 
mand. One  of  the  receipts  is  in  the 
78  following  words,  to  wit :  **  *  Received 
of  John  Scott,  per  the  hands  of  James 
Scott,  jf 43:  14:  which  I  shall  return,  when 
demanded— (Signed )  Peterfield  Trent'  '— 
The  others  are  general  and  not  differing 
essentially  from  the  following  viz:  *' Re- 
ceived of  John  Scott,  thirty-five  bushels  of 
wheat— (Signed)  Peterfield  Trent."  He 
also  offered  in  evidence  a  receipt,  signed  by 
John  Osborn,  collector  for  Peterfield  Trent, 
in  the  following  words,  to  wit:  ** Received 
of  John  Scott,  thirty-five  bushels  of  wheat, 
on  account  of  Peterfield  Trent,  (John  Os- 
born).*' He  also  produced  testimony,  to 
prove,  that  before  the  commencement  of 
this  action,  he  paid  to  said  P.  Trent, 
twenty  barrels  of  corn — and  further  offered 
to  prove,  that  he  presented  to  Peterfield 
Trent,  the  following  account,  to  wit: 
**List  of  money  &c.  paid  to  P.  Trent  for 
payments  of  my  debts,  which  you  promised 
to  pay,  and  the  balance  to  my  account  that 
may  arise  with  you,  and  your  brother's 
stores."  After  which  follows  a  number 
of  items  of  payments  &c. 

The  court  refusing  to  admit  the  above 
receipts  and  list,  as  evidence  of  offsetts 
against  the  demand  of  the  plaintiffs,  the  de- 
fendant filed  a  bill  of  exceptions,  stating^ 
the  above  facts;  and  further,  that  it  was 
proved,  that  when  the  said  list  of  money 
Ac,  paid  to  P.  Trent,  was  presented  to  him, 


*For  monoffraphic  note  on   Partnership,  see  end  off 

case. 

tPartnership-lndlvidual  Debts— Right  to  Set  Off 
against  Social  Demands.— For  tbe  proposition  that, 
a  debt  due  from  an  individual  partner  cannot  be 
set  off  affainst  a  partnership  demand,  the  principal 
case  is  cited  in  Porter  v.  Nekervis,  4  Rand.  SOS : 
Gilliat  v.  Lynch,  3  Leiph  605 ;  Rose  y.  Hurchie.  2 
Call  414.  and /oo^fM>^«:  Choenv.  Onthrie,  15  W.  Va. 
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he  admitted  all  the  items  in  it  to  be  just, 
except  one;  and  also  that  the  said  Trent 
had  said,  that  the  items,  except  the  one  ob- 
jected to,  had  been  taken  from  an  account 
formerly  rendered  to  the  said  Scott  by 
him,  but  the  defendant  did  not  prove  what 
the  balance  was  after  the  payment  of  the 
said  defendants  debts,  and  it  was  admitted 
by  the  defendant,  that  the  35  bushels  of 
wheat  mentioned  in  one  of  the  receipts  was 
the  same  as  charg^ed  in  the  list,  and  that 
the  flour  mentioned  in  another  of  the  re- 
ceipts, was  only  stored  by  the  said  P.  Trent, 
for  the  defendant,  and  to  be  sent  to  Baker 
and  Blowe  for  his  use.  The  bill  further 
states,  that  the  defendant  did  not  prove 
any  otherwise,  than  as  above  mentioned, 
that  the  said  payments  were  made  to  P. 
Trent,  on  account  of  the  demand  for  which 
the  present  action  was  broug^ht,  and  that 
it  appeared,  that  a  considerable  private  ac- 
count subsisted  between  the  said  P.  Trent, 
and  the  defendant;  on  which  account  the 
said  P.  Trent  acknowledged  himself  to  be 
the  debtor  of  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  the  defendant  appealed. 

The  PRESIDENT  delivered  the   opinion 

of  the  court. 
79  *It  is  undoubtedly  true,  that  a  debt 

due  from  an  individual  partner  cannot 
be  setoff  against  a  partnership  demand.  A 
payment  indeed,  to  one  partner,  will  be  a 
payment  to  the  company,  and  his  receipt 
(unless  perhaps,  where  such  payment  is 
forbidden  by  the  company)  will  bind  the 
whole.  But  in  this  case,  the  receipts  do 
not  specify,  that  the  payments  were  made 
for  the  use  of  the  company.  The  lisjb  does ; 
but  in  that,  the  balance  is  not  stated,  and 
therefore  being  entirely  unsettled,  the 
court  did  right,  in  refusing  to  let  it  go  in 
evidence  to  the    jury* 

If  indeed,  P.  Trent  has  received  the  bal- 
ance, and  should  be  unable  to  pay  it,  Scott 
may  obtain  relief  against  the  company  by 
getting  an  injunction    for  so  such. 

Judgment  affirmed. 
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Cross  References  to  Monogrraphlc  Notes. 
AbatemcDt,  Pleas  In,  appended   to  Warren   v. 

Saunders,  27  Sratt  250. 
Aflrencies,  appended  to  SiUiman  v.  Predericka- 

bursr.  etc.,  R.  R.  Co.,  27  Gratt.  119. 
Appeal  and  Error,  appended  to  Hill  v.  Turnpike 

Co.,  1  Rob.  263. 
Asslsrnments,  appended  to  Raffsdale  v.  Hag^y,  9 

Gratt  409. 
Assifirnments  for  tbe  Benefit  of  Creditors,  ap- 
pended to  French  v.  Townes.  10  Gratt.  513. 
Bills,  Notes  and  Checks,  appended  to  Archer  v. 

Ward.  9  Gratt.  822. 
Contracts,  appended  to  Enders  v.  The  Board  of 
•Public  Works.  1  Gratt.  864. 
Debts  of  Decedents,  appended  to  Shores  v.  Wares, 

1  Rob.  1. 
Deeds,  appended  to  Piott'v.  Com.,  12  Gratt.  564. 
Deeds  of  Trust,  appended    to    Cadwallader  v. 

Mason.  Wythe  188. 
Executors  and    Administrators,    appended    to 

Rosser  v.  Depriest,  6  Gratt  6. 
Frauds,  Statute  of,  appended  to  Beale  v.  Digrffes, 

6  Gratt.  582. 
Husband    and  Wife,  appended  to   Cleland   v. 

Watson,  10  Gratt  160. 
Joint  Tenants    and   Tenants  in   Common,  ap- 
pended to  Ambler  v.  Wyld,  Wythe  235. 
Jurisdiction,  appended  to  Phippen  v.  Durham,  8 

Gratt  467.  ♦ 
Laches,  appended  to  Peers  v.  Barnett,  12  Gratt 

4ia 
Limitation  of  Actions,  appended  to  Herrinirton 

V.  Harkins,  1  Rob.  501. 
Marshaling  Assets,  appended  to  Carrington  v. 

Didier,8Qratt260. 
Specific  Performance,  appended  to  Hanna    v. 

Wilson.  3  Gratt  243. 
Subrogation,  appended  to  Janney  v.  Stephen,  2 

Pat  AH.  11. 

I.  WHAT  CONSTITUTES. 

1.  DEFINITIONS. 

Partnership.— A  partnership,  as  between  the  par- 
ties, is  a  voluntary  contract  between  two  or  more 
persons  for  Joining  together  their  money,  goods, 
labor  or  any  or  all  of  them,  under  an  understand- 
ing or  agreement  that  there  shall  be  a  communion 
of  profit  and  loss  between  them  in  carrying  on  a 
lawful  business.  Dils  v.  Bridge,  23  W.  Va.  20: 
Bank  v.  Smith,  26  W.  Va.  651;  Setzer  v.  Beale.  19  W. 
Va.  274;  Brown  v.  Higginbotham,  5  Leigh  583. 

Nominal  Partner.— A  nominal  partner  is  one  who, 
without  an  interest  in  the  concern,  allows  his  name 
to  be  used,  and  holds  himself  out  to  the  world  as 
having  an  interest  Brown  v.  Higginbotham,  5 
Leigh  583.  See  Robinson  v.  Allen,  85  Va.  721,  8  S.  E. 
Rep.  885;  Bank  v.  Smith,  26  W.  Va.  552. 

2.  INTENTION  OF  PARTIES. 

As  to  Third  Person*.- A  partnership,  so  far  as  third 
persons  are  concerned,  may  exist  without  any 
ag^reement  between  the  parties  thereto,  and  even 
contrary  to  their  intention.  Bank  v.  Smith,  26  W. 
Va.  552;  Setzer  v.  Beale,  19  W.  Va.  274.  See  "Dor- 
mant and  Nominal  Partners."  infra. 

An  agreement  between  two  firms  to  do  a  "joint 
account"  business  together  In  the  purchase,  prep- 
aration and  sale  of  tobacco  for  a  certain  term, 
agreeing  that  the  costs  and  expenses  of  the  business 
are  to  be  borne  in  equal  shares,  and  the  profits  or 
losses  equally  divided,  constitutes  the  parties  in 
such  business  a  partnership,  regardless  of  what 


their  intentions  were.  Commercial  Bank  v.  Miller. 
96  Va.  357.  31  S.  E.  Rep.  812. 

As  between  the  Parties.— A  partnership  In  fact, 
that  is  a  partnership  as  between  the  parties.  resulU 
from  the  Intention  of  the  parties  to  be  g^athered 
from  their  contract  if  there  be  one,  or  if  not  from 
their  relations  and  dealings  with  the  property  of 
each  other.  Setzer  v.  Beale,  19  W.  Va.  274.  And 
when  the  parties  intend  to  create  a  partnership, 
the:  are  clearly  liable  to  third  persons.  Bank  v. 
Smith.  26  W.  Va.  552. 

Executory  Contract.— An  executory  contract  or 
agreement  to  form  a  partnership,  to  go  into  effect 
at  a  future  day.  does  not  constitute  a  partnership. 
Bank  v.  Cringan.  91  Va.  847,  21  S.  E.  Rep.  820.  See 
infrOf  "Contract  of  Partnership." 

8.  DELECTUS  PERSON  ARUM.— If  a  stranger  con- 
tracts with  one  of  several  partners  to  share  In  his 
profits,  such  a  contract  does  not  render  the  stranger 
so  contracting  a  partner  In  the  concern,  as  It  Is  well 
settled  that  a  stranger  cannot  be  Introduced  Into  a 
firm  as  a  partner  without  the  consent  of  every 
member  of  the  firm.    Setzer  v.  Beale.  19  W.  Va.  274. 

Where  it  is  agreed  by  the  members  of  a  partner- 
ship to  take  In  a  stranger,  and  thereafter  a  member 
of  the  firm  agrees  to  share  his  profits  with  him,  and 
the  remaining  members  are  advised  of  this  agree- 
ment, and  make  no  objection  thereto,  such  stran- 
ger win  nevertheless  continue  to  be  a  member  of 
the  firm.  And  he  will  not  cease  to  be  such,  unless 
It  appears  expressly  or  Impliedly  from  the  conduct 
of  the  members  of  the  firm,  that  after  such  contract 
there  was  a  mutual  understanding  that  such  stran- 
ger was  to  be  no  longer  a  member  of  the  firm. 
Setzer  v.  Beale,  19  W.  Va.  274. 

4.  JOINT  OWNERSHIP  OF  LAND. 

Where  land  is  conveyed  to  two  grantees,  and  the 
language  of  the  deed  is  such  as  Is  usually  employed  to 
create  a  joint  ownership,  in  the  absenceof  any  words 
to  indicate  that  the  parties  occupied  or  Intended 
to  assame  the  relation  of  partners,  this  does  not 
constitute  them  partners,  it  not  appearing  that  a 
partnership  of  any  kind  existed  between  them 
either  before  or  after  the  date  of  the  deed.  Houck 
V.  Kerfoot  99  Va.  668.  39  S.  E.  Rep.  590.  See  *c. 
Joint  Purchase,"  infra. 

Where  the  parties  to  an  agreement  subscribe  cer- 
tain amounts  for  the  purpose  of  forming  a  syndi- 
cate to  purchase  certain  lands,  this  is  simply  a 
contract  between  them  and  does  not  make  them 
partners.  Ferguson  v.  Gooch,  94  Va.  1.  26  S.  E.  Rep. 
397. 

5.  PAYMENT  OF  SERVICES  WITH  PROFITS. 
Collection    of  Claims  by    Attorney.— An    attorney 

agreed  by  written  contract  to  pay  a  person,  on 
every  claim  against  the  United  States,  which  the 
latter  procured  any  person  to  put  Into  the  hands'  of 
the  attorney  for  collection,  two-fifths  of  the  net 
amounts  which  the  attorney  should  receive  as  com- 
pensation, for  collecting  the  claims.  The  payment 
on  each  claim  was  to  be  made  as  soon  as  It  was  col- 
lected from  the  government  This  agreement  was 
held  not  to  create  any  partnership  between  the 
parties,  but  was  simply  a  method  of  compensation 
for  securing  such  claims  for  the  attorney  to  collect. 
Logle  V.  Black,  24  W.  Va.  1. 

For  Carrying  Mall.- A  contractor  for  carrjrlng  the 
mall  agrees  with  a  subcontractor,  that  he  shall  have 
one-half  of  the  compensation  If  he  shall  perform 
one-half  of  the  service.  Such  agreement  does  not 
constitute  a  partnership  between  the  parties.  Wil- 
kinson V.  Jett  7  Leigh  115.  SO  Am.  Dec.  498. 
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For  Operating  Qrtot  mil.— An  affreementby  which 
the  defendant  was  to  furnish  the  flrrist  mill  then 
owned  by  him  and  pot  the  same  in  repair  at  his 
own  expense,  and  the  plaintiff  was  to  run  and  oper- 
ate the  mill,  the  funds  for  carryinsr  on  the  business 
and  keeping  the  mill  in  repair  to  be  furnished  by  the 
parties  in  equal  portions,  and  the  profits  to  be 
shared  equally  between  them,  did  not  make  the 
parties  partners,  but  simply  provided  a  method  of 
payment  and  measure  of  compensation  to  the  plain- 
tiff for  his  services.  Sodiker  v.  Appleffate,  24  W. 
Va.  411. 

Working  Farm  on  Shares.— In  every  partnership 
there  is  a  community  of  interest,  but  every  com- 
munity of  Interest  does  not  create  a  partnership. 
There  must  be  a  joint  ownership  of  the  partnership 
funds,  or  a  risrht  of  control  over  them  and  also  an 
airreement  to  share  the  profits  and  losses  arisinsr 
therefrom.  Thus  an  asreement  between  two  parties 
that  one  shall  work  the  other's  farm  upon  shares, 
and  divide  the  produce  does  not  constitute  them 
partners  between  themselves,  or  as  to  third  per- 
sons.   Sodiker  v.  Appleyate,  24  W.  Va.  411. 

Procurement  of  Better  Services.— Sometimes  a  per- 
son may  receive  a  portion  of  the  profits  of  a  busi- 
ness without  becomiuff  a  lesral  partner,  as  by  way 
of  rent  or  for  waffes.  when  it  appears  that  this  mode 
of  payment  Is  intended  to  secure  better  services, 
and  is  not  understood  to  be  an  interest  in  the  prof- 
its, as  such,  and  there  is  no  mutuality  between  the 
parties.  Robinson  v.  Allen,  85  Va.  721,  8  S.  £.  Rep. 
835. 

Payment  of  Agents.— In  all  cases  of  partnership 
there  must  be  a  participation  in  the  profits  as  prin- 
cipal. And  if  the  persons  merely  occupy  the  rela- 
tion of  principal  and  a^rent,  no  partnership  can  be 
predicated  upon  the  fact  that  such  a^ent  receives 
a  part  or  share  of  the  profits  for  his  services  or 
other  benefits  conferred.  Sodiker  v.  Appleffate,  24 
W.  Va.  411,  citino  Bowyer  v.  Anderson,  2  Leiph  560; 
Chapline  v.  Conant.  8  W.  Va.  507;  Dils  v.  Bridgre,  28 
W.  Va.  20. 

To  constitute  a  partnership  between  the  parties 
who  share  in  the  profits,  the  Interest  in  the  profits 
must  be  mutual:  that  is,  each  person  must  have  an 
interest  in  the  profits  as  principal,  and  not  as  a^ent 
receivincT  such  as  compensation  for  his  services. 
Sodiker  v.  Applesrate,  24  W.  Va.  411. 

6.  SHARING  PROFITS. 

Communion  of  Profits  Defined.— By  communion  of 
profits  is  meant  a  Joint  and  mutual  interest  in  the 
profits,  not  simply  a  joint  interest  in  the  property: 
for  persons  may  be  jointly  concerned  in  a  purchase 
of  flroods,  yet  if  they  are  not  jointly  concerned  in  the 
profits  arising  from  the  flroods  after  their  purchase, 
they  are  not  partners  as  between  themselves. 
Setzer  v.  Beale,  19  W.  Va.  274. 

True  Test  of  Partnersliip— Lien  on  Profits.— In  con- 
struingr  whether  an  agreement  is  a  partnership, 
conalderinff  all  the  words  used,  and  all  the  parts 
and  provisions,  as  well  as  the  general  character 
and  relation  to  each  other,  the  true  test  is,  did  the 
supposed  partner  acquire  by  his  bargain  any  prop- 
erty in  or  control  over,  or  specific  lien  upon,  the 
profits  while  they  remained  unascertained  and 
undivided,  in  preference  toother  creditors?  If  so 
he  is  liable  to  third  persons:  otherwise  he  is  not 
liable.    Chapline  v.  Conant,  8  W.  Va.  507. 

Smme  Presumption.— In  Robinson  v.  Allen,  85  Va. 
721,  8  S.  £.  Rep.  835,  it  was  said  that  the  true  rule  in 
reference  to  what  constitutes  a  partnership  was 
that  all  persons  who  share  the  profits  of  the  con- 


cern are  prima  facts  partners  as  to  third  persons.  « 
but  that  this  presumption    could    be  repelled  by 
showing   that   the  legal   relation    of   partnership 
inter  $e  did  not  exist. 

Leading  Characteristic  and  IMstinct  Feature.  — In 
order  that  persons  may  be  partners  in  the  legal 
acceptation  of  the  word,  it  is  necessary  that  some- 
thing shall  be  shared  by  reason  of  an  agreement  to 
that  effect,  which  something  shall  be  the  profits 
arising  from  some  predetermined  business  engaged 
in  for  their  common  benefit.  An  agreement  to 
share  profits  is  the  leading  characteristic  of  part- 
nership, and  is  the  distinct  feature  in  nearly  all 
definitions  of  the  term.  And  It  seems  to  be  unnec- 
essary that  by  the  agreement  the  parties  are  to 
share  in  the  losses  of  the  business.  Jones  v.  Mur- 
phy, 93  Va.  214,  24  S.  E.  Rep.  825. 

Payment  of  Specific  Sum  Out  of  Profits.— A  mere 
payment,  or  promise  to  pay,  out  of  the  profits  a  sum 
of  money  as  a  specific  proportion  of  the  profits 
does  not  necessarily  constitute  the  payee  a  part- 
ner, and  gives  him  no  interest  in  the  profits,  and  no 
right  to  the  profits,  but  only  a  personal  claim  for 
such  share  of  the  profits,  after  they  are  ascertained, 
and  may  be  divided.  Chapline  v.  Conant,  8  W.  Va. 
607. 

Contract  witli  State— Commission  in  Expenditures. 
—Where  two  parties  jointly  undertook  to  perform 
a  contract  with  the  state,  which  involved  heavy 
expenditures,  although  the  state  defrayed  these 
expenses,  and  the  partners  were  to  be  compensated 
by  a  commission  on  the  amount,  yet  the  commis- 
sion constituted  profits  in  which  they  were,  jointly 
interested,  and  this  community  of  interest  in  the 
profits  of  the  partnership,  will  suffice  to  constitute 
a  partnership.    Kelly  v.  Largney,  1  Va.  Dec.  72. 

Contract  to  Carry  Mall.— A  purchaser  of  a  contract 
to  carry  the  United  States  mail  sold  a  half  interest 
in  .the  contract,  with  the  agreement  that  they 
should  share  equally  in  the  profits  and  losses.  This 
created  a  partnership  between  the  parties.  Cole  v. 
Moxley.  12  W.  Va.  730. 

Milling  Business,- By  articles  between  two  per 
sons  they  agree  to  unite  in  the  purchase  of  mills 
and  two  hundred  acres  of  adjoining  land,  that  one 
shall  keep  the  mills  at  a  salary  to  be  paid  out  of  the 
Joint  concern,  and  that  "the  Improvements,  privi- 
leges, expenses  and  profits,  shall  In  all  respects  be 
equal  to  both  parties."  This  was  held  to  constitute 
the  parties  partners  in  the  milling  business,  but 
that  the  real  estate  was  purchased  by  them  individ- 
ually, of  which  each  was  tenant  in  common  with 
the  other  of  an  undivided  moiety.  Wheatley  v. 
Calhoun,  12  Leigh  264. 

Purcliase  of  Land.— An  agreement  between  two 
parties  to  pay  equally  for  a  tract  of  land,  and  one 
of  them  to  sell  it,  and  the  net  profits  to  be  divided 
between  them,  makes  them  partners  in  the  specu- 
lation. Canada  v.  Barksdale,  78  Va.  899.  See  "4. 
Joint  Ownership  of  Land,"  supra. 

Conducting  Boating  Business.— Two  persons  entered 
into  an  agreement  to  conduct  a  boating  business, 
by  the  terms  of  which  one  was  to  furnish  the  boats 
and  loading,  and  the  other  was  to  superintend  the 
business  and  furnish  the  hands,  the  profits  result- 
ing therefrom  to  be  equally  divided.  This  consti- 
tutes them  partners,  as  a  participation  In  the 
profits  and  losses  made  them  general  partners,  and 
subjected  each  to  all  the  liabilities  of  such  general 
partnership,  whatever  may  have  been  the  agree- 
ment inter  se.  Weaver  v.  Tapscott,  9  Leigh  424. 
Pnrcliase    of    Slieep.— Where  one    person    gave 
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another  ISOO  with  which  to  buy  sheep,  affreeinff  to 
divide  the  profits,  if  any.  and  not  to  chargre  interest 
if  any  loss  resulted  from  the  purchase  and  sale, 
and  was  frequently  heard  to  refer  to  his  agreement 
as  a  "partnership,"  this  was  held  to  constitute  such 
persons  partners.  Newbrau  v.  Snider.  1  W.  Va. 
158. 

Cultivation  of  L«iid.->An  agreement  between  the 
lessee  of  a  farm  with  another,  by  which  the  latter 
puts  laborers  thereon  under  the  management  of 
the  former,  with  the  understandinff  that  the  net 
proflLB  should  be  divided  between  them,  after  de- 
ductinff  all  expenses,  constitutes  a  partnership  and 
both  are  liable  for  the  debts  contracted  for  the 
concern,  as  the  rent  of  the  farm  and  the  wasres  of 
the  overseer.    Brown  v.  Hiffffinbotham,  5  Leisrh  588. 

Rent  of  Ferry.— The  owner  of  a  ferry,  affreeiuff  to 
provide  at  his  own  expense  sufficient  boats,  a  hand 
on  extraordinary  occasions,  and  board  for  a  ferry- 
man, leased  it  for  two  years,  in  a  consideration  of 
$1,000  in  cash,  to  a  lessee  who  was  to  employ  a  fer- 
ryman and  to  superintend  the  ferry  himself.  It 
was  agreed  that  if  the  profits  did  not  yield  the 
lessee  12,000  within  the  two  years,  the  latter  should 
hold  over  until  the  profits  amounted  to  that  sum. 
And  if  they  amounted  to  more  than  $2,000  in  the  two 
years,  the  surplus  was  to  be  equally  divided  be- 
tween them.  This  contract  did  not  constitute  a 
partnership  in  the  ferry.  Bowyer  v.  Anderson.  2 
Leiffh  560. 

nX  ComnlAslon  of  Profit  and  Loss.— An  agreement 
between  B.  and  D.  by  which  B.  was  to  furnish  the 
means  to  stock  a  saw  mill  with  lumber,  keep  it  in 
order  and  help  to  run  it,  and  aid  D.  to  support  his 
family,  and  the  latter  and  his  boys  were  to  go  to 
work  and  run  the  mill  with  the  assistance  of  the 
former:  the  sawed  lumber  to  be  sold  by  B.,  and 
after  deducting*  the  cost  and  expenses  of  stocking 
the  mill,  the  services  of  B.  and  whatever  he  might 
pay  for  the  support  of  D.  and  his  family,  the  resi- 
due of  the  proceeds  of  the  sales  of  lumber  to  be 
credited  to  D.  on  the  purchase  money  due  from 
him  on  the  mill,  was  held  not  to  constitute  a  part- 
nership between  the  parties  thereto.  Dils  v.  Bridge. 
23  W.  Va.  20. 

Option  to  Share  Profits  or  Take  per  Cent,  of  Cost.— In 
an  action  of  assumpsit  against  three  persons  as  a 
partnership  for  goods  sold,  the  question  being 
whether  there  was  really  a  partnership  between 
two  and  the  other,  an  instruction  to  the  following 
effect  was  held  to  correctly  state  the  law:  If  the 
jury  shall  believe  from  the  evidence  that  one  of  the 
threeboughtof  the  other  two  a  stock  of  goods  to 
commence  merchandising  with,  and  that  the  pur- 
chaser must  pay  the  sellers  for  said  goods  20  per 
cent,  upon  the  cost  thereof,  or  a  portion  of  the  prof- 
its of  the  same,  to  be  left  to  the  election  of  the  sell- 
ers, and  that  subsequently  and  before  all  the  stock 
of  goods  had  been  received  by  the  purchaser,  the 
sellers  elected  to  Uke  the  20  percent,  and  that  when 
the  goods  were  sold  and  delivered,  they  were  charged 
by  the  sellers  to  the  purcha.ser,  and  the  business 
was  conducted,  not  only  at  the  time  of  the  election, 
but  afterwards,  in  the  name  of  the  purchaser,  then 
said  contract  was  not  In  law  a  partnership.  Chap- 
man V.  Wilson,  1  Rob.  287. 

The  following  instruction  in  an  action  against 
three  persons  as  partners  for  goods  sold,  the  ques- 
tion at  issue  being  whether  two  of  them  were  part- 
ners of  the  third,  was  held  to  correctly  expound  the 
law  of  the  case  suted  therein:  If  the  jury  shall  be- 
lieve from  the  evidence  that  in  June  one  bought  of 


the  other  two  a  stock  of  goods  with  which  to  com- 
mence merchandising,  and  that  the  purchaser  was 
to  pay  the  sellers  for  said  goods  20  per  cent  upon 
thecost  thereof,  or  a  portion  of  the  profits  of  the 
same,  at  the  election  of  the  sellers,  and  that  this 
election  under  this  contract  was  made  in  September 
thereafter,  and  was  to  take  20  per  cent,  and  tbat 
the  same  was  previous  to  the  purchase  of  goods  bj 
the  purchaser  of  the  plaintiffs  in  the  action,  and 
that  the  plaintiffs  at  the  time  of  giving  him  credit 
did  not  know  of  the  contract  made  in  June,  then 
they  ought  to  find  for  the  defendants.  Chapman  v. 
Wilson,  1  Rob.  207. 

Same— Partnership  Prior  to  lilectlon— Limited.— in 
an  action  against  three  persons  as  partners  for 
goods  sold,  where  the  question  at  issue  was  as  lo 
whether  two  of  them  were  really  partners  of  the 
third,  the  following  instruction  was  given:  If  the 
Jury  shall  believe  from  the  evidence  that  the  two 
entered  into  a  contract  with  the  third,  by  which 
they  agreed  to  furnish  him  $1,000  worth  of  goods  for 
the  purpose  of  merchandising,  for  which  by  said 
contract  they  were  entitled  to  demand  from  him 
either  an  advance  of  20  per  cent  or  tg  take  a  por- 
tion of  the  profits  arising  from  the  sale  thereof, 
and  that  the  said  goods  or  a  portion  thereof  were 
furnished  him  and  were  traded  thereon  previous  to 
the  said  election  being  made.  It  constituted  the  two 
partners  of  the  third  until  such  period  as  they  have 
made  theirsaid  election  and  given  notice  thereof  to 
the  world,  and  responsible  for  his  contracts  in  re- 
lation to  the  business.  The  instruction  was  held 
erroneous  to  this  extent  that  although  the  case 
stated  might  have  created  a  temporary  partnership 
until  the  election,  it  was  limited  to  the  sale  of  the 
goods  furnished  and  to  the  profits  thereof,  and  did 
not  extend  to  purchases  and  sales  of  other  goods, 
and  the  dissolution  of  such  partnership  was  effec- 
tual in  respect  to  all  who  may  have  had  actual  notice, 
though  such  notice  may  not  have  been  given  to  the 
world,  or  even  publicly.  Chapman  v.  Wilson,  1  Rob. 
287. 

7.  EVIDENCE  OP  PARTNERSHIP. 
.  Commnnlty  of  Interest— Afrreement  to  Share  Profits 
and  Losses.— The  existence  of  a  partnership  was  es- 
tablished by  proof  of  an  actual  community  of  in- 
terest accompanied  by  an  agreement  to  participate 
in  the  profits  and  contribute  to  the  losses  of  the 
concern.    Brown  v.  Higginbotham.  5  Leigh  583. 

Averment  of  Party.— The  partnership  relation  is 
precluded  where  a  party  avers  that  he  had  no  part 
or  parcel  in  the  profits  of  the  business,  and  acted 
only  as  salesman  and  servant  Artrip  v.  Rasnake, 
06  Va.  277,  31  S.  E.  Rep.  4. 

Contract  to  Build  Bridge— Assiirnment.— A  contract 
to  build  a  bridge  for  a  city  was  assigned,  and  the 
assignment  was  ratified  by  the  city.  The  assig^nor 
then  contracted  with  the  assignee,  as  general  con- 
tractor, to  do  a  portion  of  the  work,  for  which  the 
assignee  agreed  to  pay  according  to  monthly  esti- 
mates made  by  the  city  as  the  work  progressed. 
This  is  sufficient  evidence  to  show  that  no  partner- 
ship existed  between  the  assignor  and  assignee  of 
the  contract  Engleby  v.  Harvey,  93  Va.  440,  25  S.  E. 
Rep.  225. 

II.  CONTRACT  OP  PARTNERSHIP. 

No  Particular  Form  Necessary.— No  particular  form 
or  solemnities  are  required  to  constitute  a  partner- 
ship between  parties.  It  is  sufficient  that  it  is 
formed  by  voluntary  consent  of  the  parties,  whether 
it  be  express  or  implied,  by  written  articles  or  un- 
solemn writings,  by  tacit  approbation,  or  by  parol 
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contract,  or  even  by  mere  acts.  Story  on  Partner- 
slilpB  (7tli  Ed.)  I  86;  Deerlnff  v.  Coberly.  44  W.  Va. 
006,  »  S.  £.  Rep.  512. 

Agreement  to  Take  Shares,  Valid  Coosideratlon.— An 
agreement  to  take  shares  in  a  partnership  is  sierned 
l>y  the  parties.  In  effect  each  promised  to  the 
otheri  to  pay  for  the  benefit  of  all  the  sum  opposite 
bis  name.  These  mutual  promises  constituted  a 
valid  consideration  and  tbe  contract  is  blndincr 
'both  at  law  and  in  equity.  Kimmins  v.  Wilson,  8 
TV.  Va.  68*. 

Parol  Contract— Statute  of  Frauds.— Where  a  parol 
contract  of  the  partnership  has  no  determinate 
time  for  its  completion,  and  may  be  completed 
^vrithin  a  year,  it  is  not  void  as  coming  within  the 
statute  of  frauds.  Jordan  ▼.  Miller.  75  Va.  442.  See 
monographic  note  on  "PYauds,  Statute  of*  appended 
to  Beale  v.  Digges,  6  Gratt.  582. 

By  Parol.— A  contract  of  partnership  may  be  made 
by  parol.  Jordan  v.  Miller,  76  Va.  442;  Michael  v. 
^Workman.  5  W.  Va.  »I. 

Coatract  of  Infant  Voidable.— An  infant  may  become 
a  member  of  a  partnership,  and  his  contract  is 
merely  voidable  and  not  void,  which  if  he  affirms  it 
upon  arrival  at  age,  will  be  binding  upon  him. 
Penn  v.  Whitehead.  17  Gratt.  50a 

Coatract  of  Married  Woman— Common -Law  Rule- 
Exceptions.— At 'common  law  a  married  woman  had 
no  capacity  to  enter  Into  any  contract,  and  such 
were  absolutely  null  and  void  in  a  court  of  law, 
bence.  she  could  not  have  entered  into  any  partner- 
ship, which  such  court  would  recognize.  To  this 
rule  there  were  two  exceptions,  first,  when  her 
bnsband  was  civilly  dead,  and  secondly  by  the  cus- 
tom of  London.    Carey  v.  Burruss.  20  W.  Va.  571. 

5«me— Same— West  Virginia  Rule.— The  common- 
law  incapacity  of  a  married  woman,  living  with  her 
busband,  to  contract  to  form  a  partnership,  on 
which  she  will  be  held  liable  at  law,  is  unchanged  in 
'West  Virginia.  No  portion  of  the  Married  Woman's 
Act,  p.  447.  ch.  66,  Code  1868,  can  be  construed  to 
remove  this  incapacity  either  expressly  or  by  neces- 
sary implication.  Carey  v.  Burruss,  20  W.  Va.  571, 
citing  Stockton  v.  Parley,  10  W.  Va.  171 ;  Radford  v. 
Carwile,  18  W.  Va.  572. 

5«aBe— Same— Other  Partner  Liable.— Although  a 
married  woman,  living  with  her  husband,  is  not 
liable  at  law  in  West  Virginia  on  her  contract  of 
partnership,  still  the  person  with  whom  she  con- 
tracted is  so  liable.    Carey  v.  Burruss,  20  W.  Va.  671. 

Sane— Consent  of  Husband— Liability  of  Se|»arate 
eatate.^A  married  woman  with  the  consent  of  her 
bnsband  may  engage  in  trade  on  her  separate 
acconnL  and  may  enter  into  a  partnership  for  the 
purpose,  and  her  separate  estate  will  be  liable  for 
the  debts  incurred  In  conducting  the  business. 
Penn  v.  Whitehead.  17  Gratt  508. 

Specific  Performance  of.— An  agreement  to  build  a 
tavern  in  partnership,  at  the  Joint  expense  and  risk, 
and  for  the  joint  benefit,  of  the  contracting  parties, 
to  be  held  by  them  in  fee  simple,  is  decreed  to  be 
specifically  performed,  at  the  instance  of  a  partner, 
who  furnished  the  ground  for  the  purpose,  and 
bad  fully  performed  the  contract  on  his  part:  not- 
withstanding many  of  the  partners  were  unwilling 
to  carry  it  into  effect,  because,  in  their  opinion,  a 
change  of  circumstances  had  rendered  the  scheme 
unprofitable.  Birchett  v.  Boiling.  5  Munf .  442.  See 
flrenerally,  monographic  note  on  "Specific  Perform- 
ance'* appended  to  Hanna  v.  Wilson,  8  Gratt.  248. 

It  was  said  in  Cross  v.  Hopkins.  6  W.  Va.  823,  that 
whether  a  court  will  undertake  to  coerce  parties 


actually  to  commence  or  continue  a  partnership 
business  for  a  series  of  years,  is  a  question  very 
diflElcult  of  solution. 

III.  FIRM  NAMB. 

Disclosure  of  Partners*  Names.— There  Is  no  statute 
in  Virginia  requiring  a  firm  of  general  partners  to 
disclose  their  names  on  a  sign  at  the  door  and  by 
advertisement,  although  such  is  required  of  limited 
partnerships.  Nat  Bank  v.  Cringan,  91  Va.  847.  21  S. 
E.  Rep.  82a 

Statutory  Provisions— Use  of  **Agent,**  "and  Co.**  etc. 
—Section  2877  of  the  Code  of  1887  provides:  "If  any 
person  transact  business  as  a  trader,  with  the  addi- 
tion of  the  words  'factor,'  'agent.'  'and  company.'  or 
'and  CO..*  and  fail  to  disclose  the  name  of  his  princi- 
pal or  partner,  by  a  sign  in  letters  easy  to  be  read» 
placed  conspicuously  at  the  house  wherein  such 
business  is  transacted,  and  also  by  a  notice  published 
for  two  weeks  in  a  newspaper  (if  any)  printed  in  the 
city,  town,  or  county  wherein  the  same  is  transacted ; 
or  if  any  person  transact  such  business  in  his  own 
name,  without  any  such  addition;  all  the  property, 
stock,  and  choses  in  action  acquired  or  used  in  such 
business  shall,  as  to  the  creditors  of  any  such  person, 
be  liable  for  the  debts  of  such  person."  This 
statute  was  construed  to  apply  only  to  the  case  of  a 
person  trading  in  his  own  name,  either  with  tbe 
addition  of  words  which  indicate  that  he  is  an 
agent  or  has  a  partner,  but  which  do  not  disclose 
the  name  of  his  principal  or  partner,  or  else  with- 
out any  such  words,  and  not  where  there  was  an 
avowed  partnership  of  two  or  more  persons  under  a 
firm  name,  which  disclosed  that  fact  and  some  of 
the  partners.  Bank  v.  Cringan.  91  Va.  847,  21  S.  E. 
Rep.  820. 

IV.  PARTNERSHIP  PROPBRTV. 

1.  WHAT  CONSTITUTES. 

Good  Will  and  Trade  Marks.— It  is  the  settled  law 
that  the  good  will  and  trade  marks  of  a  business  are 
partnership  property,  and  must  be  accounted  for 
by  the  surviving  partner  the  same  as  the  other 
assets  of  the  firm.  Tennant  v.  Dunlop,  97  Va.  284, 
88  S.  E.  Rep.  620. 

One  Partner  Pumishlnir  Capital  Stock.— By  articles, 
of  partnership,  for  the  manufacture  of  carriages, 
it  was  agreed  that  the  entire  capital  stock  should 
be  purchased  by  one  partner;  that  the  other  was- 
to  have  no  interest  or  ownership  in  the  capital 
stock,  he  giving  his  personal  attention  exclusively 
to  the  business,  the  net  profits  and  losses  were  to  be 
equally  divided  between  the  partners.  Held,  that 
the  goods,  stock,  material  and  tools  of  the  carriage 
factory,  manufactured  by  the  partnership  or  pur- 
chased by  it,  in  its  business,  does  not  become  the 
property  of  the  partner  furnishing  the  capital,  but. 
is  partnership  property.  Snyder  v.  Lunsford.  9  W. 
Va.  223. 

2.  PARTNERSHIP  REAL  ESTATE. 

a.  Intention  Governs. 

Shown  by  Parol.— Whether  real  estate  held  by 
persons  who  are  partners  is  to  be  considered  and 
treated  as  ps^rtnership  property,  depends  upon  the 
real  intention  of  the  vendee  at  the  time  the  prop- 
erty is  acquired  or  appropriated,  and  such  intent 
may  be  shown  by  parol.  Hancock  v.  Talley,  1  Va. 
Dec.  483. 

b.  Pbbsumption. 

Joint  Tenants  or  Tenants  In  Common.— Where  real 
estate  is  held  in  the  names  of  two  or  more  persons, 
in  the  absence  of  proof  that  it  was  purchased  with 
partnership  funds  and  for  partnership  purposes,  it 
will  be  presumed  to  be  held  by  them  as  Joint  ten- 
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ants  or  tenants  in  common.  If  it  was  not  pur- 
cbased  for  partnership  purposes,  even  thouffta  paid 
for  with  partnership  funds,  and  is  appropriated  to 
partnership  purposes,  it  will  not  be  presumed  to 
beloncr  to  the  firm,  but  such  fact  may  be  proved. 
Hancock  v.  Talley,  1  Va.  Dec.  488. 

c.  Joint  Purchasb. 

Not  for  Partnership  PurpoMs.—Where  by  an  acrree- 
ment  two  parties  enter  into  a  partnership  in  the 
milliner  business,  and  for  this  purpose  purchase 
mills  and  two  hundred  acres  of  adjoininff  land,  the 
land  is  not  social  property  or  stock,  but  merely 
individual  property  held  by  them  as  tenants  in 
common.  Wheatley  v.  Calhoun,  IZLeisrh  264.  See 
**4.  Joint  Ownership  of  Land."  supra. 

Same— Instalment  Paid  Out  of  Firm  Ponds.— The  pur- 
chase of  real  estate  \i\  two  partners  Jointly  beinff 
on  their  individual  responsibility,  the  payment  of 
one  of  the  instalments  out  of  the  partnership  funds 
does  not  convert  the  reaJ  estate  into  partnership 
property.    Wheatley  v.  Calhoun,  12  Lei? h  364. 

Purchase  from  Survivor— Rights  of  Purchaser  from 
Heir  of  Deceased  Partner— Notice.— Prior  to  the  act  of 
1786,  concerning-  partitions  and  Joint  rigrhts  and 
obligations,  two  men,  who  were  partners  in  a 
drove  of  cattle,  applied  part  thereof  to  a  Joint  pur- 
chase of  a  settlement  right  to  land;  and  one  of 
them  died;  the  survivor  had  the  land  surveyed  by 
virtue  of  a  land  office  treasury  warrant,  and  sold 
it  to  a  third  person,  who,  havinfir  notice  of  the  part^ 
nership  right,  obtained  a  grant  of  the  whole  from 
the  commonwealth ;  a  purchaser  from  the  heir  of 
the  deceased  partner  was,  nevertheless,  entitled, 
in  equity,  to  his  share  of  the  land.  Edgar  v.  Don- 
nally,  2  Munf.  887. 

d.  TlTLR. 

Who  May  Hold— Rule  in  Equity.— While  a  partner- 
ship, as  such  cannot  hold  the  legal  title  to  real 
estate,  which  can  only  be  conveyed  to  a  natural 
person,  or  an  artificial  one,  as  a  corporation,  yet  a 
partnership  may  in  equity  own  real  estate,  without 
reference  to  who  holds  the  legal  title,  and  a  trust 
for  its  benefit  may  be  established  by  showing  the 
intention  of  the  grantees  by  parol  evidence.  Han- 
cock V.  Talley,  1  Va.  Dec.  433. 

Conveyance  to  Firm  in  Firm  Name— Effect.— Where 
real  estate  is  purchased  for  partnership  purposes 
and  a  conveyance  is  made  to  the  partners  in  the 
name  of  the  firm,  they  are  tenants  in  common  of 
the  estate,  and  hold  the  lesral  estate  subject  to  the 
equities  of  the  partnership.  Jones  v.  Neale,  2  Pat 
&H.  339. 

Realty  Held  In  Firm  Name— Conveyance  by  One  Part, 
ner— Effect.— A  conveyance  by  one  partner  of  real 
estate  purchased  for  partnership  purposes  in  the 
firm  name,  passes  to  the  grantee  the  legal  title  to 
an  undivided  moiety,  subject  to  a  trust  in  favor  of 
the  partnership  creditors  upon  a  settlement  of  the 
i)artnership  accounts  and  Is  void  as  to  the  resi- 
due.   Jones  V.  Neale,  2  Pat  &  H.  839. 

Conveyance  to  One— Trust  Results.—  Where  the 
funds  of  a  partnership,  by  consent  of  the  partners, 
are  invested  in  real  estate,  and  a  conveyance  is 
taken  in  the  name  of  one  partner  only,  a  trust  re- 
sults in  behalf  of  the  other  partner  to  the  extent  of 
his  interest  of  the  funds  Invested.  McCully  v.  Mc- 
Cully.  78  Va.  150. 

Death  of  Partner-Legal  Title-Beneficial  Interest.— 
Where  land  has  been  purchased  for  partnership 
purposes  with  partnership  funds  and  a  conveyance 
made  to  both  partners,  on  the  'death  of  one  a  legal 
title  will  pass  to  his  heirs,  yet  the  whole  beneficial 


interest  devolves  upon  the  survivor,  and  he  may 
sue  the  heirs,  compel  a  sale,  and  dispose  of  the  pro- 
ceeds as  he  would  dispose  of  the  personal  estate  of 
the  firm.    Pierce  v.  Trigff.  10  Leigh  406. 

Conveyance  by  Partner  of  Undivided  Moiety.— A  con- 
veyance by  one  partner  of  an  undivided  moiety  of 
real  estate  owned  by  the  partnership,  in  trust  to 
secure  a  creditor  of  the  partnership,  passes  a  food 
title  both  at  law  and  in  equity  to  such  moiety,  and 
such  creditor  Is  entitled  to  priority  over  all  the 
other  creditors  of  the  firm ;  but  when  such  property 
is  conveyed  by  one  partner  in  trust  to  secure  his  in- 
dividual creditors,  the  property  remains  subject  to 
the  payment  of  the  partnership  debts.  Jones  v. 
Neale.  2  Pat  &  H.  839. 

e.  CONVBBSION  INTO  PERSONAIiTY. 

"General  Rule.— Real  estate  purchased  with  part- 
nership funds  and  for  partnership  purposes  is  part- 
nership property,  and  treated  as  personalty.  Pierce 
V.  Triffff.  10  Leigh  406;  Wheatley  v.  Calhoun,  12  Leiffh 
264. 

So  where  a  partnership  was  composed  of  two  ac- 
tive partners  and  two  dormant  partners,  and  the 
active  partners  purchased  land  in  their  own  name 
for  partnership  purposes,  and  the  payment  thereon 
was  made  out  of  the  partnership  effects,  the  land 
.was  partnership  property  and  the  dormant  partpers 
were  liable  on  the  purchase.  Brooke  v.  Wasbing:- 
ton,  8  Gratt  248. 

For  Payment  of  Debts  and  Adjustment  of  Accounts.- 
It  is  well  settled  that  real  estate  bou^rht  with  part- 
nership funds  for  partnership  purposes,  is  con- 
verted into  personalty  to  the  extent  that  may  be 
necessary  for  the  purpose  of  paying  the  debts  of  the 
firm  and  adjusting  the  accounts  of  the  partners 
inter  m,  though  it  be  conveyed  to  the  partners  in 
their  Individual  names  as  joint  tenants,  and  thouffh 
there  be  no  express  ag'reement  between  them  as  to 
conversion.    Davis  v.  Christian.  15  Gratt  11. 

In  equity  real  estate  purchased  with  partnership 
funds  for  partnership  purposes  is  treated  as  per- 
sonalty, and  is  liable  to  the  satisfaction  of  the  firm 
debts,  including  those  due  to  the  other  members  of 
the  firm,  in  preference  to  the  individual  debts  of 
the  partners,  and  it  matters  not  in  whose  name  the 
property  may  stand  as  the  owner  of  the  leg'al  title, 
as  he  is  treated  as  a  trustee  of  the  partnership  and 
accountable  accordingly.  DiirfiTs  v.  Brown,  78  Va. 
292;  Hardy  v.  Norfolk  Mfg.  Co..  80  Va.  404. 

Dower  and  Curtesy  Riirhts.— Real  estate  purchased 
with  partnership  funds  for  partnership  purposes  is 
so  far  considered  as  personalty  as  not  to  be  snbject 
to  dower  or  curtesy.  Parrish  v.  Parrish.  88  Va.  529. 
14  S.  E.  Rep.  325;  Deeriuff  v.  Kerfoot  89  Va.  491.  16  S. 
E.  Rep.  671. 

3.  CONVERSION  INTO  SEPARATE  PROPERTY. 

Every  Requisite  Must  Be  Complied  with.— In  order 
to  convert  partnership  property  into  separate  prop- 
erty, every  requisite  of  transfer  must  be  complied 
with  according  to  the  nature  of  the  property  as- 
sig-ned.    Jones  v.  Neale.  2  Pat  &  H.  339. 

V.  RIGHTS  AND   LIABILITIES  INTER  SB. 

1.  ARTICLES  OF  PARTNERSHIP. 

Provision  to  Share  Profits  and  L<»sses  No  Covenant. 
—A  provision  in  the  partnership  contract  that  each 
shall  share  the  profits  and  losses  equally  is  not  a 
covenant,  which  will  entitle  the  surviving  partner 
to  claim  as  a  specialty  creditor  for  losses  which  he 
has  been  compelled  to  pay.  Morris  v.  Morris.  4 
Gratt  298. 

Provision  to  Put  in  Capital  a  Covenant.— The  contract 
of  partnership  covenants  that  a  certain  amount  of 
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capital  Is  to  be  paid  by  each  partner,  and  a  partner, 
now  deceased,  failed  to  contribute.  The  concern 
havinff  proved  a  failure,  and  the  survlTlnff  partner 
having^  paid  its  debts,  he  is  a  creditor  by  specialty 
of  the  deceased  partner,  and  entitled  to  share  in 
the  separate  estate.  Morris  v.  Morris.  4  Gratt.  203. 
2.  DUTY  TO  OBSERVE  GOOD  FAITH.— A  partner 
cannot  use  his  confidential  relation  for  his  own 
benefit  but  it  is  for  the  benefit  of  all.  Lamar  v. 
Hale,  79  Va.  147. 

Purchase  by  Survivor— Disclosure  of  Information.— 
Having-  generally  a  superior  knowledge  of  the 
assets  and  their  value,  it  is  the  surviving  partner's 
bonnden  duty,  in  purchasing  the  interest  of  the 
deceased  partner,  to  acquaint  his  representative 
with  full  information  as  to  the  assets,  and  the  facts 
from  which  their  value  may  be  estimated  or  In- 
ferred. It  is  not  suflQcient  that  he  does  not  with- 
hold or  conceal  such  information,  but  it  is  incumbent 
on  blm  to  disclose  voluntarily  all  within  his  posses- 
sion or  knowledge  from  which  a  sound  Judgment 
as  to  the  value  of  the  interest  may  be  formed.  He 
cannot  remain  passive,  but  must  make  a  frank  and 
honest  disclosure.  Tennant  v.  Dunlop.  97  Va.  284» 
33  S.  E,  Rep.  «20. 

Where  one  partner  sells  his  interest  in  the  firm  to 
another  partner  utmost  good  faith  is  required  of 
him,  and  he  is  bound  to  disclose  accurately  any 
information  he  may  possess  that  is  called  for,  and 
also  if  be  perceives  that  the  other  is  laboring  under 
a  misapprehension  as  to  the  financial  situation  of 
the  firm,  it  is  his  duty  to  correct  the  error.  Sekton 
V.  Sexton.  9  Gratt  204. 

Same— Erroneous  Statements.— The  statement  by  a 
surviving  partner  to  the  executrix  of  the  deceased 
partner,  in  negotiating  for  the  purchase  of  the  lat- 
ter *s  interest  In  the  firm,  that  the  good  will  and 
trade  marks  belonged  to  him  as  surviving  partner, 
and  that  they  were  steadly  decreasing  in  value, 
was  an  erroneous  statement  both  of  the  law  and 
the  facts,  and  the  burden  is  on  him  to  show  that 
the  price  paid  was  adequate.  Tennant  v.  Dunlop. 
97  Va.  234,  83  S.  E.  Rep.  690. 

Act  of  One  for  Benefit  of  All.— Every  partner  who 
engages  in  transactions  relative  to  the  partnership 
must  act  expressly  for  the  benefit  of  the  partner- 
ship.   McMahon  v.  McClernan,  10  W.  Va.  419. 

Some— Secret  Arrangements  for  Private  Benefit.— It 
is  a  well-settled  principle  of  partnership  law  that 
social  property  and  contracts  should  be  managed 
for  the  mutual  benefit  of  all  the  members 
of  the  firm  according  to  their  respective  interest, 
and  any  secret  arrangement  with  a  third  iierson 
by  wbich  a  private  and  selfish  advantage  and  ben- 
efit may  be  secured  to  himself  to  the  exclusion  of 
the  remaining  members,  is  a  violation  of  the  good 
faith  required  of  him  and  equity  will  compel  a  di- 
vision of  such  ill-gotten  gains  with  his  copartners. 
McMaLon  v.  McClernan,  10  W.  Va.  419. 

Same— Purchase  of  Part  Interest  in  Firm  Realty.— 
Partners  buy  a  tract  of  land  for  partnership  pur- 
IKKiCH.  and  it  is  conveyed  to  then).  After  the  death 
of  one  of  them,  it  is  ascertained  that  the  title 
to  one  third  of  the  land  is  defective,  and  the  sur- 
vivinsr  partner  purchases  this  third  Interest  and 
takes  the  conveyance  to  himself.  He  has  pur- 
chased for  the  joint  benefit  of  himself  and  the 
heirs  of  the  deceased  partner,  and  they  are  en- 
titled to  claim  it  upon  paying  their  share  of  the 
expense  of  the  purchase.  Forrer  v.  Porrer,  29 
Gratt.  1S4. 


«.  COMPENSATION  FOR  PERSONAL  SERVICES. 
No  Right  in  Absence  of  Agreement.— It  is  well  settled 
that  one  partner  is  not  entitled  to  claim  compensa- 
tion from  the  partnership  for  his  services  in  the 
business  in  the  absence  of  a  special  contract  for 
such  compensation,  even  though  one  partner 
may  have  attended  almost  exclusively  to  a  large 
business  for  a  long  period  of  time.  Forrer  v.  For- 
rer. 89  Gratt  184  :  Roots  v.  Salt  Co.,  27  W.  Va.  484  ; 
Taylor  v.  Dorr,  48  W.  Va.  361.  27  S.  E.  Rep.  817  ;  Fra- 
zier  V.  Prazier,  77  Va.  775. 

Managing  or  Acting  Partner. -Under  ordinary 
circumstances  and  in  the  absence  of  an  agreement 
to  that  effect,  one  partner  cannot  charge  his  copart- 
ners with  any  sum  for  compensation,  whether  in 
shape  of  salary,  commission  or  otherwise,  on  ac- 
count of  his  own  troubles  in  conducting  the  part- 
nership business,  and  in  this  respect  a  managing 
or  acting  partner  Is  in  no  different  position  from 
any  other  partner.  Smith  v.  Brown,  44  W.  Va.  342, 
80  S.  E.  Rep.  leo  ;  Hyre  v.  Lambert.  87  W.  Va.  26.  16 
S.  £.  Rep.  446. 

Survivor  Not  Entitled  to  Compensation  for  Settling 
Business.— A  surviving  partner  is  not  allowed  com- 
pensation for  carrying  on  the  business  after  the 
death  of  his  partner,  or  for  settling  up  a  business  of 
the  concern.    Pat  ton  v.  Calhoun.  4  Gratt.  188. 

4.  LIABILITY  FOR  COLLECTIONS. 

By  Attorney  for  Administrator  of  Deceased  Partner 
—The  administrator  of  a  purchasing  partner  is  lia- 
ble to  the  selling  partner  for  all  moneys  of  the 
partnership  collected  by  his  attorney  at  law,  and  for 
all  payments  made  by  such  attorney  by  his  direc- 
tion or  approval.  Shackelford  v.  Shackelford.  82 
Gratt.  481. 

Failure  to  Collect— No  Negligence  or  Fraud.— A  part- 
ner is  not  liable  to  his  other  partners  where  in  the 
authorized  sale  of  social  property  he  failed  to  col- 
lect the  price  thereof,  which  failure  is  not  due  to 
negligence  or  fraud  on  his  part.  Peters  v.  Mc Wil- 
liams, 78  Va.  567. 

6.  RIGHT  TO  CONTRIBUTION. 

Must  Have  Settlement  of  Accounts.— The  active 
partner  of  a  firm  having  left  the  state,  the  other 
partners  took  possession  of  the  business,  and  at- 
tempted to  close  up  and  settle  the  same.  He  is  not 
entitled  to  contribution  from  the  other  for  firm 
debts  paid  by  him,  in  the  absence  of  a  settlement  of 
the  partnership  accounts.  Compton  v.  Thorn.  90  Va. 
668.  19  S.  E.  Rep.  451. 

Capital  Borrowed  on  Individual  Credit.— In  a  con- 
tract of  partnership  it  was  agreed  that  one  should 
furnish  the  required  capital,  and  the  other  should 
contribute  as  his  share  only  his  time,  labor  and 
skill  in  running  the  business.  The  latter,  without 
the  knowledge  of  the  former,  borrows  money  on  his 
individual  credit  and  puts  it  In  the  business.  Al- 
though the  firm  receives  the  benefit  of  the  loan,  it 
is  not  liable  therefor,  and  in  a  suit  between  the 
partners  this  sum  cannot  be  charged  against  the 
partner  who  was  to  furnish  the  capital.  Lovett  v. 
Perry,  98  Va.  604,  87  S.  E.  Rep.  88. 

6.  PARTICIPATION  IN  MANAGEMENT. 

Wrongful  Exclusion -Right  to  Profits.— Where  a 
partner,  erroneously  supposing  the  partnership  to 
be  at  will,  excludes  the  other  partners,  during  the 
term,  from  «>articlpatlon  in  the  business,  although 
the  latter  was  ready  and  willing  to  perform  his  part, 
until  the  partnership  expired  by  limitation,  the 
excluded  partner  is  entitled  to  one-half  of  the  prof - 
its.    Cole  V.  Moxley.  12  W.  Va.  780. 
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7.  RIGHT  TO  SUBROGATION. 

Where  One  Fund  Firm,  Other  Individual  Asseto.—ln 
order  for  a  creditor  who  bad  a  lien  upon  one  fund 
to  be  entitled  to  substitution  to  the  rlirbt  of  a  cred- 
itor who  had  a  lien  upon  that  and  another  fund,  it 
was  a  necessary  condition,  amonff  other  thiufirs, 
that  both  funds  upon  which  the  prior  creditor's 
claim  was  secured  should  be  the  property  of  the 
same  debtor,  and  that  this  condition  does  not  exist 
where  the  assets  of  a  partnership  constitute  one  of 
the  funds,  and  the  individual  property  of  a  member 
of  the  partnership  constitutes  the  other  fund,  un- 
less that  partner  has  in  equity  become  entitled  to 
the  partnership  assets  and  become  primarily  liable 
for  the  partnership  debts.  Gufircrenheimer  v.  Martin, 
93  Va.  684.  25  S.  E.  Rep.  881  :  Rlxey  v.  Pearre,  etc.. 
Co..  89  Va.  113. 16  S.  E.  Rep.  496. 

Judgment  airalnst  Firm— Payment  Out  of  Individual 
Assets.— Where  a  partnership  has  been  dissolved, 
and  the  social  assets  exhausted,  and  judsrments 
subsequently  recovered  against  the  members  of  the 
firm  on  partnership  debts  have  been  paid  by  one  of 
the  partners,  who  is  not  in  arrears  to  the  firm,  out 
of  his  individual  means,  and  this  is  shown  by  a  set- 
tlement of  the  partnership  accounts,  the  partner 
who  has  paid  the  Judffment  is  entitled  to  be  subro- 
gated to  the  rifirhts  of  the  creditors  whose  judgments 
he  has  satisfied  acralnst  the  real  estate  of  his  copart- 
ner, in  the  hands  of  a  subsequent  purchaser,  to  the 
extent  to  which  his  payment  exceeded  his  propor- 
tional part  of  the  liability.  Sands  v.  Durham,  99  Va. 
263,  88  S.  E.  Rep.  145.  overrulinsr  Sands  v.  Durham,  98 
Va.  893.  36  S.  E.  Rep.  473.    See  foot-note  to  Buchanan 

V.  Clark,  10  Gratt.  164,  and  monofn'aphic  note  on 
"  Subroiratlon"  appended  to  Janney  v.  Stephen,  2 
Pat.  &  H.  11. 

Payment  of  Share  of  One  Partner  by  Another.— Be- 
tween partners  each  is  primarily,  not  equally,  liable 
for  his  own  share,  and  secondarily  liable  for  the 
share  of  the  other,  and  where  one  partner  pays  the 
share  of  the  other,  all  the  conditions  essential  for 
the  applicatiop  of  the  doctrine  of  subrogation  arise. 
Sands  v.  Durham.  99  Va.  268.  38  S.  E.  Rep.  145.  over- 
ruling Sands  V.  Durham,  98  Va.  392.  36  S.  E.  Rep.  472. 
See  foot-note  to  Buchanan  v.  Clark.  10  Gratt.  164, 
and  monographic  note  on  "Subrocratlon"  appended 
to  Janney  v.  Stephen,  2  Pat  &  H.  11. 

Payment  by  5nrvlvlnir  Partner.— A  surviving  part- 
ner, haviuiT  paid  the  partnership  debts  of  a  losinsr 
concern,  is  entitled  to  be  substituted  for  the  amount 
that  the  estate  of  a  deceased  partner  is  Indebted  to 
him  on  that  account,  to  the  riirhts  of  the  creditors 
of  the  firm  whose  debts  he  has  paid.  Morris  v. 
Morris,  4  Gratt  293. 

VI.  RIGHTS  AND  LIABIUTIBS  TO  THIRD  PERSONS. 
1.  AUTHORITY  AND  POWER  OP  PARTNERS.— 

See  section  ''Conveyances  by  Partners." 

To  Discharge  Firm  Liability.— As  an  entire  firm 
may  be  bound  by  the  acts  of  one  of  its  members, 
so  likewise  may  a  liability  of  the  firm  be  discharged 
by  the  act  of  one  of  its  members.  Hardy  v.  Nor- 
folk Mfg.  Co.,  80  Va.  404. 

Generally,  each  partner  has  the  right  to  apply  any 
of  the  partnership  money  in  his  hands  to  the  sat- 
isfaction of  the  partnership  debts.  But  the  court 
may,  in  a  proper  case,  direct  a  partner  who  has 
partnership  moneys  in  his  hands  to  pay  the  same 
into  court  to  be  applied  to  the  payment  of  the  debts, 
and  in  his  relief  or  otherwise,  as  may  be  Just.  Car- 
per V.  Hawkins,  8  W.  Va.  291. 

Disposal  of  Property  Limited  to  Firm  Business.— 
The  authority  of  each  partner  to  dispose  of  partner- 


ship property  extends  only  to  the  business  and  trans- 
actions of  the  partnership.  And  any  disposition  of 
the  property  beyond  such  purposes,  without  the  con- 
sent of  his  copartner,  is  an  excess  of  authority.  So 
one  partner  cannot  pledge  or  sell  the  partnership 
property  in  payment  of  his  individual  debts,  without 
the  consent  of  his  copartner;  and  title  is  not  divested 
of  such  sale  or  pledge  in  favor  of  a  separate  creditor, 
even  though  the  latter  may  not  know  that  it  was 
partnership  property.  Liberty  Savings  Bank  v. 
Campbell,  75  Va.  534. 

It  was  said  in  Blnns  v.  Waddlll,  82  Gratt  688,  that 
the  rule  seems  well  settled  that  the  authority  of  tbe 
partner  to  dispose  of  partnership  property  extends 
only  to  the  business  and  transactions  of  the  part- 
nership, and  any  disposition  for  other  purposes 
without  the  consent  of  the  copartner  is  in  excess 
of  his  authority.  So  one  cannot  pledge  the  social 
property  for  the  payment  of  individual  debts,  with- 
out the  consent  of  his  copartner,  and  the  title  is 
not  divested  by  such  pledge  though  the  creditor 
may  not  know  it  was  partnership  property. 

Prior  to  Firm's  Existence.— Prior  to  the  existence 
of  a  Arm,  a  partner  has  no  power  to  bind  the  firm, 
for  this  agency  only  arises  when  the  partnershii> 
actually  exists,  and  then  only  in  matters  necessary 
to  the  business  in  the  ordinary  way.  Thus,  where  a 
member  of  a  prospective  firm  applies  to  a  bank  for 
a  loan  to  make  up  his  input  in  the  capital  stock,  the 
credit  of  the  firm  is  not  pledged  therefor,  unless  he 
was  specially  authorized  to  bind  the  firm,  or  unless 
the  action  was  subsequently  ratified  by  them.  Bank 
V.  Crlngan.  91  Va.  847,  21  S.  E.  Rep.  820. 

Same— By  Bond  aa  Individuals- Partnership  Debt— 
If  partners  give  a  bond,  each  signing  only  as  indi- 
viduals, but  it  is  in  fact  for  a  partnership  debt, 
though  at  law  it  is  an  individual  debt,  yet  in  equity 
it  is  treated  as^a  partnership  debt.  McCoy  v.  Jack. 
47  W.  Va.  201.  34  S.  E.  Rep.  991. 

Individual  Bond  Olven  under  Oeneral  Authority.— 
Where  a  partner  gives  his  bond  to  a  person  with 
whom  he  had  made  a  contract,  which  under  his 
general  authority  as  a  partner  he  was  authorized 
to  make,  the  debt  is  still  a  partnership  debt  and 
binding  upon  those  partners  who  did  not  make  the 
contract  or  unite  in  the  bond.  Jordan  v.  Miller,  75 
Va.  442. 

To  Bind  Ffrm  for  Share  of  Capital  Stock.— It  is  not 
an  implied  power  of  a  partner  to  bind  the  partner- 
ship for  his  share  of  the  capital  stock.  Bank  v. 
Crlngan,  91  Va.  861,  21  S.  E.  Rep.  822;  Lovett  v.  Perry, 
98  Va.  604,  37  S.  E.  Rep.  38. 

To  Submit  Claims  to  Arbitration.— A  partner  has 
no  authority,  by  virtue  of  the  partnership  relation, 
to  bind  his  copartners  by  an  agreement  to  submit 
claims  arising  from  the  business  to  arbitration,  as 
such  is  apparently  not  connected  with  the  ordinary 
business  of  the  firm.  Wood  v.  Shepherd,  2  Pat,  & 
H.  442. 

Although  a  partner,  without  the  consent  of  his 
copartners,  cannot  bind  the  firm  by  an  agreement 
to  submit  claims  against  them  to  arbitration,  still 
such  an  agreemenuis  valid  and  binding  on  the  par- 
ties thereto.    Wood  v.  Shepherd,  2  Pat  &  H.  442. 

Endorsement  of  Negotiable  Paper— Not  for  Firm  Pur- 
poses.—Where  a  partner  endorses  the  firm  name 
upon  negotiable  paper,  which  does  not  belong  to 
the  firm,  it  is  In  effect  the  lending  of  the  credit  of  the 
firm  and  carries  with  it  the  presumption  that  the 
partner  making  it  was  not  authorized  so  to  do, 
because  such  transactions  do  not  constitute  any 
part  of  the  general  and  regular  business  of  the 
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partnership.    Tompkins  y.  Woody ard,  6  W.  Va.  216. 

''The  Indorsement  of  the  partnership  name  on  a 
neerotiable  note  given  for  a  debt  for  which  the 
partnership  is  in  nowise  liable,  does  not  create  any 
liabllity  on  the  partner  who  neither  made  the  in- 
dorsement nor  in  any  wise  aathorlzed  it."  Frank 
V.  Prinffle.  96  Va.  456,  81  S.  E.  Rep.  605. 

To  Bind  Firm  on  IndlvMaal  Transaction.— A  third 
party  taking  from  a  partner  the  signature  of  his 
firm  upon  his  own  private  individual  transaction 
cannot  hold  the  firm  without  proof  of  authority, 
adoption  or  ratification  of  the  act  And  the  taker 
of  the  note  under  such  circumstances  must  prove 
the  assent  of  the  other  partners,  for  prima  fade 
such  a  transaction  is  a  fraud,  both  on  the  part  of 
the  debtor  and  the  creditor.  Tompkins  v.  Wood- 
yard.  5  W.  Va.  216. 

Where  one  of  two  partners  gives  the  firm  note  for 
his  private  debt,  without  the  consent  of  his  copart^ 
ner,  the  latter  is  not  bound  thereby,  even  thoug-h 
the  debt  be  for  ^oods  which  have  been  subsequently 
applied  to  the  use  of  the  firm.  Poindezter  v.  Waddy, 
6Munf.  418. 

To  Borrow  Money.— One  member  of  a  commercial 
firm  may  borrow  money  in  the  name  of  the  firm, 
and  bind  the  firm,  unless  restricted  by  the  part- 
nership agreement  of  which  the  lender  had  notice. 
Meriweather  v.  Shiflett,  1  Va,  Dec.  886. 

Same— Note  In  Firm  Name.— When  a  copartner 
borrows  money  ostensibly  for  the  partnership,  g-lv- 
ing-  therefor  a  negotiable  note  in  the  firm  name,  it 
is  binding^  upon  all  the  partners,  whether  the  money 
was  borrowed  for  the  firm  or  not,  or  whether  the 
borrower  misapplied  it,  provided  the  lender  is  iffno- 
rant  of  the  intended  fraud.  Commercial  Bank  v. 
Miller,  96  Va.  357.  81  S.  E.  Rep.  812. 

SaoM- Indlvldnal  Note.— Where  money  is  borrowed 
in  good  faith  by  one  of  two  partners  for  the  benefit 
of  the  partnership  on  his  individual  note,  and  was 
invested  in  ffoods  which  actually  wentintd  the  firm, 
and  was  loaned  on  the  credit  of  the  firm,  there  can 
be  no  doubt  that  the  other  partner  is  liable  for  the 
debt  thus  contracted.  Micheal  v.  Workman,  5  W. 
Va-  301. 

Pledge  of  Socarltles  for  Loan.— it  is  clear  that  dur- 
ing tlie  active  existence  of  the  partnership  and 
before  its  dissolution  any  member  is  authorized  to 
do  any  act  affecting  the  business  or  its  property, 
which  could  be  done  by  all  the  partners,  because  he 
is  the  legally  authorized  agent  of  the  partnership 
for  the  conduct  of  the  business.  Therefore  one 
partner  can  pledge  the  securities  of  the  partnership 
for  the  loan  of  money  from  a  third  person,  or  for 
the  security  of  a  debt  due  from  it  to  a  third  person. 
Roots  V.  Salt  Co.,  27  W.  Va.  484. 

To  Execute  Deed  ol  Tmat.— One  memb^  of  a  firm 
may  execute  a  deed  of  trust  on  personal  property  to 
secure  the  creditors  generally  of  the  partnership. 
Carey  v.  Burrnss,  26  W.  Va.  670. 

One  partner  has  the  power  to  convey  the  part^ 
nershlp  effects,  other  than  real  estate,  to  a  trustee 
to«ecure  the  creditors  of  the  partnership,  in  the 
absence  of  his  copartners.  But  when  all  of  the 
partners  are  present,  they  have  the  right  to  becon- 
sulted:  but  if  some  of  them  are  out  of  the  state, 
then  the  manaijring  partner  can  convey  the  trust 
property  to  secure  one  or  more  of  the  firm  cred- 
itors, and  thus  give  them  a  preference.  Williams  v. 
Gillespie.  30  W.  Va.  586,  5  S.  £.  Rep.  210. 

To  Make  General  Asai^nment.  — It  is  settled  law 
that  one  partner  has  no  implied  authority  to  make 
a  sreneral  assignment  of  the  effects  of  the  partner- 


ship, unless  his  copartner  is  absent  so  that  he  can- 
not be  consulted,  or  is  incapable  of  giving*  his 
assent  or  dissent.  Hill  v.  Postley.  90  Va.  200, 17  S.  E. 
Rep.  046. 

Though  one  partner  cannot  in  fireneral  bind  his 
copartner  by  deed,  so  as  to  make  it  operative  at 
law  as  a  deed,  yet  an  assignment  by  one  partner 
of  the  effects  of  theifirm,  which  would  be  lawful  if 
there  were  no  seal,  will  not  be  allowed  in  equity  to- 
be  defeated  by  the  circumstance  of  a  seal  beinff  an- 
nexed to  the  instrument.  M*Cullough  v.  Soramer- 
ville,  8  Leiffh  415. 

To  Asalffn  Debt  for  Benefit  of  Another  Partner— An 
assifirnraent  by  one  partner  of  a  debt,  due  to  the 
partnership,  to  another  partner  for  his  individual 
benefit,  is  not  bindingr  on  the  other  partners  who- 
have  not  authorized  or  assented  to  it  Wood  v. 
Shepherd,  3  Pat.  &  H.  442. 

To  Aaslffn  Chosea  In  Action.— One  of  several  part- 
ners may  assign  choses  in  action  due  the  firm. 
Clarke  v.  Hogeman.  18  W.  Va.  71& 

Transfer  by  Member  of  Insolvent  Firm  to  Private 
Creditor  Void.— A  transfer  of  partnership  property 
by  a  member  of  an  insolvent  firm  to  a  private  cred- 
itor, with  full  knowledge,  to  satisfy  an  individual 
oblijration,  is  fraudulent  and  void  as  to  the  social 
'creditors.  Kumer  v.  O'Neil,  80  W.  Va.  615.  20  S.  E. 
Rep.  580.  See  "VII.  Conveyances  by  Partners," 
infra. 

To  Contract  for  Liquidated  Damages,  Penalties  or 
Forfeltnres.— The  implied  authority  of  a  general 
partner  does  not  extend  to  contracts  for  liquidated 
damasres,  penalties  or  forfeitures,  as  such  contracts 
do  not  belong  to  the  ordinary  usa^res  of  mercantile 
law.  In  such  cases,  to  bind  the  noncontractinff 
members  of  a  firm,  there  must  be  either  expresig 
authority  prior  thereto,  or  ratification  thereafter, 
or  they  mhst  in  some  manner  inure  to  the  benefit 
of  the  firm.  Waldron  v.  Hughes,  44  W.  Va.  126,  20 
S.  E.  Rep.  606. 

Authority  to  flake  Settlement  Implied.— An  au- 
thority by  one  partner  to  another  to  make  a  settle- 
ment with  the  third,  who  had  been  the  acting 
partner,  of  the  partnership  accdunts,  may  be  im- 
plied from  the  relations  and  previous  dealings  of 
the  parties,  especially  in  reference  to  the  subject 
of  the  settlement.  Foster  v.  Rison,  17  Qratt  321. 
To  Bn^aire  Firm  in  Another  Partnership.— The  rest 
of  the  members  of  a  copartnery,  cannot  eng-affe  the 
firm  in  another  partnership,  so  as  to  bind  a  mem- 
ber, who  was  not  privy,  or  consenting-  to  It  But  his 
privity  may  be  presumed  from  circumstances ;  and, 
at  any  rate,  his  remaining  silent  and  not  dissenting, 
after  he  knows  of  the  new  establishment,  will  be 
considered  as  acquiescence.  Tabb  v.  Gist  6  Call  270. 
Married  Woman— To  Charjre  Separate  Estate.- 
Where  a  married  woman  possessing  property  for 
her  separate  use  for  life,  with  the  consent  of  her 
husband  enters  into  partnership,  she  has  the 
power  to  charge  such  life  estate  with  the  payment 
of  the  debts  of  the  partnership,  and  she  is  entitled 
to  have  the  debts  of  such  business  discharffed  out  of 
the  firm  assets  in  exoneration  of  her  separate  life 
esute.  Penn  v.  Whitehead,  17  Gratt  508.  See  mon- 
ographic ncit-e  on  "Husband  and  Wife"  appended  to 
Cleland  v.  Watson.  10  Gratt  150. 

Power  of  Attorney— Confession  of  Jndirment.- it  is 
a  fireneral  rule  that  one  partner  cannot  bind  his 
copartners  by  an  instrument  under  seal,  but  a 
sealed  power  of  attorney  to  confess  Judffment  exe- 
cuted by  one  partner  in  behalf  of  the  firm  is  bind- 
iuGT  when   the  judg-ment  is  collaterally   assailed. 
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there  betnsr  no  proof  tbat  its  execution  was  not  con- 
sented to.  as  it  is  not  essential  that  snch  power 
should  be  under  seal.  Alexander  v.  Aiexander,  85 
Va.  868. 7  S.  E.  Rep.  885. 

'  Of  Mmnmgh»g  Partner  When  Other  Pertaer  Nonresl. 
dent.— It  is  competent  for  the  resident  and  sole 
manaffing-  partner  of  a  firm  (the  other  partner 
beinff  a  resident  of  another  state)  to  sell  and  dispose 
of  the  partnership  effects,  or  rive  a  lien  on  them  to 
the  bona  nde  creditors  of  the  firm.  M*Cullou«rh  t. 
SommeryiUe.  8  Leisrh  415. 

To  Sell  Partnership  Property  to  Pay  Presslnir  Debt 
of  Absent  Partaer.—One  partner,  in  the  absence  and 
without  authority  from  his  copartner,  sells  part- 
nership property,  and  executes  a  bill  of  sale  under 
seal,  in  the  name  of  both,  to  the  purchaser.  The 
sale  is  made  to  pay  a  pressing  debt  of  the  absent 
partner,  and  is  hoTM  fide  and  for  full  value,  and  the 
money  is  applied  to  pay  the  debt.  Held,  that  the 
partner  having  authority  by  law  as  partner,  to  sell 
partnership  effects,  his  sale  thereof  is  obligatory 
upon  and  passed  the  title  of  the  firm.  Forkner  v. 
Stuart,  6  Gratt.  197. 

Sale  of  Cattle  with  Oaarantee  of  Profits  to  Purchaser. 
—A  parol  contract  was  made  between  four  persons 
to  form  a  parmership  for  the  purchase  of  cattle  in 
the  west  and  to  bring  them  to  Virginia  and  sell  them. 
On  bringing  the  cattle  to  Virginia  they  find  the 
market  poor  and  pasturage  scarce.  Under  those 
circumstances  some  of  the  partners  sell  portions  of 
the  cattle  under  con  tracts  guarantying  certain  prof- 
its to  the  purchasers  at  the  end  of  the  next  year. 
This  guarantee  was  not  in  excess  of  the  powers  of 
the  partners,  and  all  are  bound  by  the  contract  Jor- 
dan V.  Miller.  75  Va.  442 

Acts  and  Declarations  of  Partner.— It  is  an  elemen- 
tary principle  that  the  acts  and  declarations  of  each 
member  of  a  partnership,  in  furtheraflce  of  the 
common  object  of  the  association,  are  binding  on 
the  firm  ;  and  so  it  has  been  held  that  admissions 
made  by  one  partner  after  the  dissolution,  in  regard 
to  the  business  of  the  firm,  previously  transacted, 
are  likewise  binding  on  the  firm.  Wilson  v.  Mc- 
Cormick,  86  Va.  W6.  11  S.  E.  Rep.  »7(J.  See  "VIII.  Dis- 
solutions." infra. 

To  Receive  Payment— A  payment  to  one  partner  is 
a  payment  to  all.  unless,  perhaps,  where  it  is  for- 
bidden by  the  company.  Scott  v.  Trent.  1 
Wash.  77.  I 

2.  DORMANT  AND  NOMINAL  PARTNERS. 
Dormant  Partners —Dormant  partners  are  liable 
as  general  partners  for  the  firm  debts.    Bank  v. 
Crlngan.  91  Va.  847,  21  S.  £.  Rep.  820. 

A  dormant  partner  is  liable  to  the  whole  extent  of 
engagements  in  matters  which,  according  to  the 
usual  course  or  dealing,  have  reference  to  the  busi- 
ness transacted  by  the  firm,  although  the  creditor 
extended  no  credit  to  him,  and  his  responsibilities 
constituted  no  part  of  the  consideration  for  the  sale. 
Brooke  v.  Washington,  8  Gratt  248  ;  Weaver  v.  Tap- 
scolt.  9  Leigh  424. 

A  firm  of  tobacco  dealers  In  Virginia  had  as  dor- 
mant partners  for  a  certain  period  a  firm  in 
England.  Subsequent  to  the  dissolution  of  the  part- 
nership by  mutual  consent,  the  active  partners  gave 
in  settlement  of  prior  obligations,  their  note  to  a 
bank.  There  was  no  proof  that  the  bank  had  any 
knowledge  of  the  dormant  partners,  and  no  credit 
was  given  on  that  account.  It  also  appeared  that 
tbe  dormant  partners  derived  no  benefit  from  these 
loans.  It  was  held  that  the  dormant  partners  were 
♦  liable  for  the  payment  of  the  note,  as  it  is  well 


settled  that  dormant  partners  are  not  liable  for 
debts  contracted  after  retiring  from  a  arm.  Ck)m- 
mercial  Bank  v.  Miller.  96  Va.  857.  81  S.  E.  Rep.  812. 
See  note  in  56  Am.  Dec.  147. 

Nominal  Partners.— If  a  person  holds  himself  out  as 
a  partner,  and  thereby  lends  .to  the  partnership  tbe 
sanction  of  his  credit  he  renders  himself  liable  to 
third  persons  as  a  partner,  no  matter  what  tbe 
agreement  between  the  parties  themselves  may  be. 
Robinson  v.  Allen.  85  Va.  721.  8  S.  E.  Rep.  885:  Bank 
V.  Smith.  26  W.  Va.  56& 

But  a  person  cannot  be  held  liable  for  holding 
himself  out  as  a  member  of  a  firm,  unless  the  lia- 
bility sought  to  be  enforced  was  incurred  through 
reliance  on  the  credit  of  such  person  Waldron  t. 
Hughes.  44  W.  Va.  126.  29  S.  E.  Rep.  505. 

So.  it  may  l>e  stated  as  a  general  rule,  that  when- 
ever a  person,  by  his  conduct  conversation,  admis- 
sions or  otherwise,  allows  himself  to  be  held  out  as 
a  member  of  a  prospective  firm,  and  thereby  a  third 
party  is  induced  to  credit  such  firm,  such  person,  to 
the  extent  of  the  liability  thus  incurred,  is  estopped 
from  denying  the  existence  of  such  firm.  Moore  t. 
Harper.  42  W.  Va.  89.  24  S.  E.  Rep.  688. 

8.  NEW  AND  RETIRING  PARTNERS. -Sec  "DU- 
solution."  injra. 

New  Partner— Old  Debts.— One  who  buys  out  the 
interest  of  one  of  the  members  of  a  partnership, 
and  forms  a  new  partnership  with  the  remaining 
members.  Is  not  liable  at  law  or  in  equity  for 
debU  previously  contracted,  unless  he  agrees  to 
pay  them,  even  though  such  debts  be  for  gooda 
forming  part  of  the  stock  of  the  new  partner- 
ship, the  creditor  having  no  lien  upon  the  goods. 
Poindexter  v.  Waddy,  6  Munf.  41& 

When  one  partner  sells  out  to  another  the  former's 
interest  in  the  partnership,  tue  question,  whether 
the  former  has  a  right  after  the  sale  to  require  the 
partnership  estate  to  be  applied  to  the  partnership 
debts  in  his  exoneration,  depends  upon  the  true 
meaning  of  the  contract  of  sale  In  this  respect 
Shackelford  v.  Shackelford,  82  Gratt  481. 

Where  new  partners  are  admitted  into  a  firm 
they  do  not  become  ipso  facto  liable  for  the  firm 
debts  already  contracted,  and  such  liability  cannot 
only  be  created  by  virtue  to  a  special  contract 
Peters  v.  Mc  Williams,  78  Va.  587. 

Same -Same— Creation  of  Corporation.— Where  a 
partnership  was  created  by  express  agreement  and 
from  time  to  time  some  of  the  partners  withdrew, 
and  by  consent  others  took  their  places,  the  firm 
still  continuing  to  transact  the  same  character  of 
business,  the  members  are  liable  as  partners  for 
the  firm  debts.  And  the  subsequent  creation  of  a 
corporation  by  the  members,  with  a  worthless  cap- 
ital stock,  will  not  release  this  personal  responsi- 
bility.   Bank  v.  Smith,  26  W.  Va.  562. 

Retiring  Partner— Implied  Promise.- Where  no  ex- 
press contract  exists,  the  law  raises  an  implied 
promise  on  the  part  of  the  remaining  partners, 
to  pay  the  debts  of  the  firm,  and  save  the  retiring 
partner  harmless  to  tbe  extent  of  the  assets  re- 
ceived, but  no  further.  Hobbs  v.  Wilson,  1  W.  Va. 
se- 
same—Renewal  of  Accommodation  Indorsement— A 
note  was  made  by  a  firm  for  the  purpose  of  secur- 
ing the  benefit  of  the  accommodation  Indorsement 
of  the  payee.  The  note  was  renewed,  but  prior 
thereto  and  without  the  knowledge  of  the  accom- 
modation indorser,  one  of  the  members  of  the  firm 
withdrew.  The  accommodation  indorser  paid  the 
note,    in  an  action  against  the  original  members 
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of  tbe  firm  it  was  held  that  they  were  all  liable  to 
him,  as  the  renewal  note  was  not  a  new  debt  and 
was  not  taken  in  satisfaction  of  the  old  debt,  but 
that  the  plaintiff  had  the  rirht  to  suppose  that  all 
the  parties  to  the  original  note  were  parties  to  the 
last  note.  All  things  and  persons  connected  with 
the  orig-inal  debt  were  intended  by  him  to  remain 
as  before,  except  the  time  of  payment  He  had  the 
Tight  to  suppose  and  believe  that  there  was  no 
change  in  the  firm,  and  havinsr  acted  on  that  sup- 
lK>sition  is  entitled  to  recover.  Miller  v.  Miller,  8 
W.  Va.  642. 

Same— Assomptlon  of  Debts-Rlirlit  of  CredHor.— 
Though  partners  dissolve,  one  of  them  assuming- 
the  debts,  and  this  is  known  to  the  creditor,  yet 
the  creditor  retains  still  the  right  to  treat  all  the 
partners  as  principals,  not  as  sureties,  unless  such 
creditor  agrees  to  look  only  to  the  one  assuming 
the  debts.    McCoy  v.  Jack,  47  W.  Va.  201.  84  S.  E.  Rep. 

Two  partners  made  a  promissory  note  and  subse- 
quently dissolved,  and  the  retirinfir  partner  agreed 
with  his  late  associate  that  the  latter  should  retain 
the  partnership  property,  and  pay  the  debts  of 
the  Arm.  and  duly  notified  the  common  cred- 
itor of  this  afirreement  and  required  him  to 
brinsT  suit  a^  provided  in  sections  1.  2,  of  ch. 
101.  of  the  Oode.  But  the  creditor  did  not  ain*ee 
to  tbe  arrang-ement,  and  did  not  bring-  suit  until 
after  the  remaining  partner  had  become  Insolvent 
The  agreement  between  the  partners,  so  far  as 
tbe  creditor  was  concerned,  was  res  inter  alios  acta 
and  be  retained  unimpaired  all  his  rights  and  reme- 
dies affainst  both  partners  as  principals,  and  the 
said  provisions  in  the  Ck)de  for  the  relief  of  sure- 
ties do  not  apply  to  such  a  case.  Barnes  v.  Boyers, 
34  W.  Va.  SOS.  12  S.  E.  Rep.  706  (18M)). 

4.  TERMINATION  OF  L.IABIL.ITY. 

Bond  of  One  Partner.— Where  the  creditor  of  a  firm 
takes  the  specialty  of  the  active  partner  for  his 
debt  action  ag-ainst  an  after-discovered  dormant 
partner  is  extlnsruiuhed  by  the  specialty.  Ward  v. 
Motter.  2  Rob.  536.  See  Brown  v.  Johnson,  13  Gratt 
4S6]. 

Whether  a  bond,  given  by  one  partner  after  dis- 
solution, for  a  simple  contract  debt  of  the  partner- 
ship, releases  the  other  partner  in  equity,  depends 
upon  the  intention  of  the  parties,  which  may  be  as- 
certained from  the  attendant  circumstances. 
Nlday  v.  Harvey,  9  Gratt  454.  See  Karn  v.  Black- 
ford, 1  Va.  Dec.  846 ;  McArthur  v.  Chase.  13  Gratt 
704  ;  Meade  v.  Qrljfsby,  26  Gratt  616,  and  note;  foot- 
note to  Steptoe  V.  Pollard,  80  Gratt  688.  See  "Disso- 
lution," infi^a. 

Note  off  Partners.— An  agreement  between  a  firm 
creditor  and  a  member  of  the  firm,  whereby  the 
former  agrrees  to  take,  and  does  take,  the  individual 
note  of  the  partner  In  discharge  of  the  firm  debt 
is  supported  by  a  valuable  consideration,  and  dis- 
charges the  firm  debt  Boyer  v.  Knapp,  15  W.  Va. 
2T7. 

But  In  equity  it  is  competent  for  a  creditor  to 
prove  that  his  claim  was  due  from  a  partnership, 
although  he  may  have  taken  a  note  from  one  of  the 
partners  in  his  individual  name.  Williams  v. 
Donasrhe,  1  Rand.  Soa 

"Where,  in  settlement  of  the  debts  of  an  insolvent 
firm,  a  creditor  accepts  the  individual  note  of  the 
partner  appointed  to  wind  up  its  affairs,  and  the 
firm  debts  are  secured  by  a  trust  deed  to  him  of 
the  assets,  there  is  not  a  novation  so  as  to  release 


the  firm  assets   from  the  debt  evidenced  by  the 
note."    Karn  v.  Blackford,  1  Va.  Dec.  841. 

Note  off  Partner  and  WIfe.-where  there  is  an  ex- 
press  agreement  between  a  firm  creditor  and 
a  member  of  the  partnership,  by  which  the 
former  afirrees  to  take  and  does  uke  the  joint  and 
several  note  of  the  latter  and  his  wife  in  discharge 
of  the  partnership  debt  such  note  is  founded  upon 
a  valid  consideration  and  Is  binding  upon  the  wife's 
separate  estate.    Dages  v.  Lee,  20  W.  Va.  584. 

Where  a  creditor  of  a  partnership  accepts  the  note 
of  a  partner  and  his  wife  with  the  agreement  to 
surrender  the  evidence  of  a  partnership  debt  this 
operates  as  a  discharge  of  the  partnership  debt  and 
the  neglect  of  the  creditor  to  surrender  the  evidence 
of  said  debt  as  her  agreement  does  not  constitute 
a  failure  of  consideration  of  the  note,  or  a  release 
of  the  makers.    Dages  v.  Lee,  20  W.  Va.  584. 

3arvlvlng  Partner  Accepted  as  Sole  Debtor-Pro. 
sumption  —As  a  general  rule  the  estate  of  a  deceased 
partner  remains  liable  for  the  debts  which  affected 
him  at  the  time  of  his  death,  it  may  be  exonerated 
from  this  liability,  if  the  subsequent  dealings  of 
the  creditors  with  the  surviving  partner  have  been 
such  as  to  show  that  they  have  consented  to  shift 
the  obligation  to  pay  from  the  estate  of  the  de- 
ceased partner,  and  to  accept  the  surviving  partaer 
for  their  sole  debtor.  But  this  inference  will  not  be 
lightly  made,  and  certainly  not  from  the  mere  cir- 
cumstance that  the  creditor  has  continued  a  loan, 
or  an  account  with  the  surviving  partner.  Glaze- 
brook  V.  Harveys,  l  Va.  Dec.  265. 

Credit  QlventoOne  Partner-Biectlon.-If  credit  is 
given  to  one  me^pber  of  a  known  firm,  although  the 
firm  gets  the  benefit  of  It  the  firm  is  not  liable  for 
the  debt  as  the  creditor  has  made  his  election  to 
credit  the  individual  partner.  Bank  v.  Cringan,  01 
Va.  847.  21  S.  E.  Rep.  820. 

6.  SET-OFPS.-A  debt  due  from  an  individual 
partner  cannot  be  setoff  against  a  partnership  de- 
mand. Scott  V.  Trent  1  Wash.  77;  Porter  v.  Neker- 
vis,  4  Rand.  868:  Gilliat  v.  Lynch.  2  Leigh  505;  Rose 
V.  Murchie,  2Call  414:  Choenv.  Guthrie,  15W.  Va 
102. 

A  firm,  though  Indebted  to  one,  can  offer  against 
the  debt  a  note  held  by  it  against  him,  as  against 
a  claim  of  a  third  person  against  him.  Beale  v. 
Hall.  97  Va.  888,  34  S.  E.  Rep.  58. 

6.  APPLICATION  OF  ASSETS  TO  LIABILITIES. 

a.  AppiiiCATioN  BY  Pabtnhbs.  ~  See  "l.  Au- 
thority and  Power  of  Partners,"  supra. 

Order  Varied  by  Consent— The  right  of  partners 
to  have  the  social  assets  first  applied  to  the  social 
debts  may  be  varied  by  their  consent  Shackel- 
ford V.  Shackelford,  82  Gratt  481. 

Application  to  indivldoal  Debt.— Partnership  effects 
may  be  applied,  by  the  concurrence  of  the  partners, 
to  pay  an  individual  debt  of  one  of  them,  if  the  other 
receives  a  sufficient  consideration  therefor,  though 
they  may  be  unable  to  pay  all  their  partnership 
debts.    Marks  v.  Hill,  15  Gratt  40a 

b.  Application  bt  Court. 
(7)  Assets  of  Firm. 

(a)  Order  of  Application.— in  a  suit  between  part- 
ners for  the  settlement  of  the  partnership  business 
the  assets  of  the  firm  are  to  be  applied  in  the  fol- 
lowing order:  First  to  the  payment  of  the  debts 
and  liabilities  of  the  firm  to  persons  who  are  not 
partners;  Second,  to  the  payment  of  each  partner 
ratably  for  what  is  due  from  the  firm  to  him  for 
advances,  as  distinguished  from  capital;  Third,  to 
the  payment  of  each  partner  ratably  for  what  is 
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due  from  Uie  firm  to  him  in  respect  of  capital; 
Foartb.  the  residue,  if  any,  should  be  divided 
amonff  the  partners  in  the  proportion  in  which 
proiits  are  divisible  under  the  partnership  contract 
Hyre  v.  Lambert,  87  W.  Va.  26,  16  S.  E.  Rep.  446. 

(b)  Priority  of  Social  Creditors. 

General  Rule.— Where  the  assets  of  a  partnership 
are  in  the  hands  of  a  court  of  equity  for  proper  dis- 
tribution, the  doctrine  is  well  settled  that  the  claims 
of  social  creditors  are  entitled  to  priority  over  those 
of  the  individual  partners  or  their  creditors.  Mad- 
dock  V.  Skinker,  98  Va.  479,  86  S.  E.  Rep.  585;  Chris- 
tian V.  Ellis,  1  Gratt.  396;  Ck>naway  v.  Stealey,  44  W. 
Va.  168,  88  S.  E.  Rep.  798;  Hart  v.  Hart,  81  W.  Va.  688. 
8  S.  E.  Rep.  568;  Kenneweff  v.  Schilansky,  46  W.  Va. 
621,  81S.  E.  Rep.  949:  Cunningham  v.  .Ward,  SO  W. 
Va.  672,  6  S.  E.  Rep.  646;  Moore  v.  Wheeler,  10  W.  Va. 
86;  Carper  v.  Hawkins,  8  W.  Va.  291;  Penn  v.  White- 
head, 17  Gratt.  603;  Lewis  v.  Crane,  60  W.  Va.  289,  40 
S.  E.  Rep.  347;  Maxwell  v.  Wheelinff.  9  W.  Va.  206. 

In  Maddock  v.  Skinker.  98  Va.  479,  26  S.  E.  Rep.  686. 
RiBLT.  J.,  said:  "Partners  are  joint  tenants  of  the 
property  of  the  partnership.  Neither  partner  has 
an  exclusive  rlffht  to  any  part  of  the  property  until 
all  of  the  debts  of  the  partnership  are  paid,  includ- 
ing the  debts  which  may  be  due  from  the  partner- 
ship to  either  of  the  partners.  The  interest  of  each 
partner  in  the  property  of  the  partnership  is  his 
^hare  of  the  surplus  after  all  the  firm  debts  are 
paid  and  a  balance  of  accounts  is  struck  between 
the  partners.  It  is  thus  that  his  interest  is  ascer- 
tained. And  it  is  only  this  interest,  so  ascertained, 
that  is  subject  to  the  lien  of  the  execution  or  attach- 
ment of  an  individual  creditor.  The  law«  does  not 
permit  the  separate  creditor  to  obtain  more  than 
the  partner,  who  is  his  debtor,  is  entitled  to.  Chris- 
tian V.  Ellis,  1  Gratt  896;  Diggs  v.  Brown,  78  Va.  296; 
Shackelford  V.  Shackelford,  82  Gratt  481;  Maxwell 
V.  WheelinfiT,  9  W.  Va.  206." 

Release  of  Uen.— The  creditors  of  a  partnership 
have  no  rig-ht  to  priority  over  the  separate  creditors 
of  the  partners  otherwise  than  by  substitution  to 
the  rig-hts  of  the  partners  inter  se  to  apply  the  part- 
nership property  to  the  payment  of  the  firm  debts 
in  preference  to  the  individual  debts  of  the  partners. 
Hence  partners  may  release  this  riffht  and  if  they 
do  so  in  good  faith,  the  creditors  cannot  complain. 
Millhlser  V.  McKlnley.  98  Va.  207,  36  S.  E.  Rep.  446; 
Prank  v.  Prinyle,  96  Va.  456. 81 S.  E.  Rep.  606:  Shackel- 
ford V.  Shackelford,  32  Gratt  481. 

Partner's  Lien  Lost  by  Fraud.— It  is  competent  for 
the  members  of  the  firm  to  acquire  property  Jointly 
as  individuals,  and  the  lien  of  a  partner  upon  the 
social  assets  to  have  such  applied  to  the  settlement 
of  the  partnership  accounts  In  preference  to  indi- 
vidual debts,  may  be  lost  by  acts  tending  to  mislead 
or  deceive  creditors  or  purchasers  in  this  resrard,  as 
where  the  deed  does  not  describe  the  parties  pur- 
chasing as  partners,  and  does  not  state  that  the  pur- 
chase was  made  for  the  use  of  the  firm,  but  merely 
purports  to  be  a  conveyance  to  them  as  individuals. 
Forde  v.  Herron,  4  Munf.  816. 

No  Surrender  after  Proceedinf^s  to  Liquidate.— Al- 
thoufiTh  it  is  true  that  the  right  of  simple  contract 
creditors  of  a  partnership  to  have  the  social  assets 
specifically  appropriated  in  equity  to  the  payment 
of  their  debts,  in  preference  to  the  creditors  of  an 
individual  partner,  is  a  derivative  one,  yet  anless 
this  equity  of  a  partner  to  have  the  property  so  ap- 
plied is  bona  Jide  transferred  or  parted  with  before 
proceeding's  by  the  partnership  creditors  to  liqui- 
date the  affairs  of  the  partnership  are  commenced. 


it  cannot  afterwards  be  surrendered  to  the  prej- 
udice of  the  partnership  creditors  without  their 
consent  Robinson  v.  Allen,  86  Va.  721,  8  S.  E.  Rep. 
836. 

Denial  of  Partnership  No  Waiver.— in  a  suit  to  sub- 
ject the  assets  of  a  firm  to  the  payment  of  its  debts, 
the  answer  of  a  defendant,  alleg'ed  to  be  a  surviving' 
partner,  which  simply  denies  that  the  partnership 
exists  is  not  a  waiver  on 'his  part  of  all  claim  to 
have  the  partnership  effects  applied  to  the  payment 
of  the  partnership  debts.  Robinson  v.  Aliens,  86  Va. 
721,  8  S.  E.  Rep.  886. 

Report  of  Commissioner  Necessary.— Where  debts 
due  by  a  partnership  are  entitled  to  be  first  paid 
out  of  the  partnership  property,  it  is  error  for  a 
court  to  direct  the  receiver  to  pay  them,  before 
having  a  report  upon  them  by  a  commissioner  of 
the  court    Penn  v.  Whiteheads.  12  Gratt  74. 

Assignment  to  Secure  Firm  Debt  Valid.— An  as- 
signee of  a  partner *s  individual  interest  in  an  in- 
solvent firm  cannot  successfully  attack  an  alleffed 
partnership  assignment  made  to  secure  a  Just  part- 
nership debt  as  the  latter  is  a  lien  on  the  social 
assets  superior  to  the  claims  of  the  individual  part- 
ners, or  their  creditors.  Kenneweg  v.  Schilansky. 
46  W.  Va.  521,  81  S.  E.  Rep.  949.  i 

Partnership  Property  HeldJointly  —  Trust  —  When 
real  estate  is  purchased  with  partnership  funds 
for  partnership  purposes,  and  is  so  used,  and  the 
conveyance  is  made  to  the  partners  individuaUy  as 
tenants  in  common,  or  joint  tenants,  but  it  appears 
on  the  face  of  the  deed  that  they  are  partners,  and 
as  such  they  bought  the  property,  the  individual 
partners  hold  the  legal  estate  subject  to  the  debts 
and  equities  of  the  partnership.  Cunningham  v. 
Ward.  30  W.  Va.  672,  6  S.  E.  Rep.  646. 

Conveyance  by  Partner— Trust-Subsequent  to  the 
purchase  of  real  estate  with  partnership  funds  for 
partnership  purposes,  a  conveyance  by  one  partner 
of  an  undivided  moiety  to  a  trustee  to  secure  his 
individual  creditors,  passes  the  legal  title  to  one 
undivided  moiety  of  such  real  estate,  but  sub- 
ject to  the  prior  implied  trust  in  favor  of  partner- 
ship creditors,  or  the  balance  due  another  partner 
upon  a  settlement  of  the  partnership  accounts. 
Cunningham  v.  Ward.  80  W.  Va.  572,  6  S.  E.  Rep.   64«. 

Composition— Expenses  of  Carrying  on  Business. — 
"Where.  In  a  composition  of  the  creditors  of  a 
firm,  one  of  the  members  is  appointed  to  carry  on 
the  business,  and  to  pay  the  creditors  out  of  the 
proceeds,  the  expenses  of  carrying  on  the  business 
should  be  paid  before  t)ie  creditors  are  entitled  to 
receive  any  part  of  the  proceeds."  Karn  v.  Black- 
ford. 1  Va.'Dec.  841. 

Conveyance  by  Partner  to  Secure  Individual  Cred- 
itor.—In  Maxwell  v.  City  of  Wheeling.  9  W.  Va.  20ft. 
one  partner  conveyed  his  share  In  the  firm  property 
in  trust  to  secure  an  individual  creditor.  At  tlie 
sale  the  other  partner  became  the  purchaser.  In  a 
contest  between  the  individual  creditor  and  the 
social  creditors  over  the  fund  in  the  hands  of  tbe 
trustee,  it  was  held  that  the  Individual  creditor  was 
entitled  to  preference,  and  that  the  social  creditors 
would  not  be  injured,  as  the  property  in  the  hands 
of  the  partner  could  be  subjected  to  their  debts. 

Deed  to  Secure  Social  and  Individual  Debts— Reffor* 
matlon.— By  deed  executed  in  the  individual  name 
of  the  maker,  and  purporting  on  its  face  to  convey 
his  individual  property,  for  the  payment  of  MdivicTtMil 
creditors  named  in  the  deed,  in  two  classes,  accord- 
ing to  a  certain  order  and  preference  therein  estal>> 
lished,  a  considerable  amount  of  property,  real  and 
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personal,  is  conveyed  and  assUnaed  to  trustees  ;  that 
property,  however,  includes  not  only  the  whole  in- 
dividual property  of  the  crrantor,  but  also  the  whole 
partnership  effects  of  a  mercantile  firm,  of  which 
he  is  the  manafiring' partner  (the  other  partner  beinsr 
a  nonresident)  and  some  of  the  creditors  of  each 
class  provided  for  in  the  deed  are  in  fact  creditors 
of  the  firm,  and  not  of  the  ffranCor  Individually, 
chong-h  all  the  creditors  provided  for  have  debts 
Justly  due  them,  either  from  the  firm  or  the  indi- 
vidual. Reld,  though  the  deed  neither  mentions 
the  partnership,  nor  distinguishes  the  social  effects 
and  social  creditors  from  the  individual  property 
and  Individual  creditors  of  the  grantor,  a  court  of 
chancery  will  reform  the  deed,  according  to  the 
probable  intent  of  the  grantor,  and  the  justice  of 
the  case,  and  apply  the  partnership  fund  in  payment 
of  the  partnership  creditors,  and  the  individual 
fund  in  payment  of  the  individual  creditors,  ob- 
serving the  order  and  preference  established  by  tlfe 
deed.    M*Cullou£rh  v.  Sommerville.  8  Leigh  415. 

Limited  Partnership-Debt  Due  Firm  of  Which  Spe- 
cial Partner  Is  Member-  Pro  Rata.— In  the  distribution 
of  the  assets  of  a  limited  partnership  among  its 
creditors,  a  debt  due  to  a  firm  of  which  the  special 
partner  is  a  member,  is  to  be  paid  ratably  with  the 
debts  due  to  other  creditors.  McArthur  v.  Chase,  IS 
Gratt.  683. 

Debts  Doe  Partners— Priority  over  Individual  Debto. 
—Property  purchased  with  the  effects  of  a  partner- 
.ship  and  used  for  its  purposes,  is  liable  to  discharge 
the  balance  due  from  the  company  to  any  partner, 
in  prefeience  to  private  and  individual  debts  of  any 
other  partner.    Forde  v.  Herron,  4  Munf.  316. 

riarrled  Woman  In  Business— Rights  of  Husband's 
Creditors.— Where  the  wife  of  an  insolvent  man. 
with  his  consent,  engages  in  a  partnership  business 
for  her  separate  use  with  her  separate  estate,  her 
stock  will  be  liable  for  the  firm  debts,  in  preference 
to  the  individual  debts  of  her  husband,  even  though 
the  labor  and  skill  in  conducting  such  business  was 
furnished  by  him  and  his  minor  sons.  Penn  v. 
Whitehead,  17  Gratt  60& 

Same— Husband  Furnishing  Services— Compensation 
of  Wifc.— Where  in  a  partnership  between  a  married 
woman  and  another  person,  her  husband  furnishes 
a  portion  of  the  labor,  capital  or  credit  used  in  such 
business,  as  against  his  creditors,  she  will  be  enti- 
tled to  such  portion  of  the  profits  as  will  compen- 
sate ber  for  what  she  may  have  contributed  to  the 
business,  if  an  apportionment  of  such  profits  can  be 
made.    Penn  v.  Whitehead,  17  Gratt.  508. 

Where  a  married  woman  with  the  consent  of  her 
husband  engages  in  a  partnership  on  her  separate 
account,  as  against  her  husband  she  will  be  entitled 
to  the  profits  of  the  business,  also  against  her  hus- 
band's creditors,  at  least,  to  the  extent  which  such 
profits  may  not  be  due  to  the  labor  or  capital  fur- 
nished by  him.    Penn  v.  Whitehead,  17  Gratt  608. 

Dower  Rights.— A  widow  is  not  entitled  to  dower  In 
lands  purchased  with  partnership  money  for  a  part- 
nership purpose  until  the  partnership  debts  are 
paid.    Martin  v.  Smith,  25  W.  Va.  679. 

i2)Inditidual  Asuts. 

After  Exhausting  Social  Asseto  Social  Creditors  Share 
Pari  Passu  with  Individual  Creditors  In  Individual 
Assets.— Independently  of  statute  law,  the  legal 
effect  of  a  partnership  is  to  set  apart  the  social 
assets  as  a  fund  for  the  payment  of  the  partnership 
debts,  for  the  protection  of  the  partners  inter  Be. 
For  unpaid  balance  due  the  social  creditors, 
they  come  in  as  general  creditors,  pari  passu,  with 


the  separate  creditors  of  the  same  class,  npon  the 
separate  estate  of  a  deceased  partner.  Pettyjohn  v. 
Woodruff.  86  Va.  478,  10  S.  E.  Rep.  715;  Ash  by  v. 
Porter,  26  Gratt  465;  Robinson  v.  Allen,  85  Va.  721.  8 
S.  E.  Rep.  885;  sec.  2865.  Code  1887;  Freeport  Stone  Co. 
V.  Carey,  42  W.  Va.  276,  26  S.  E.  Rep.  183.  See  Morris 
V.  Morris.  4  Gratt,  298,  and  sec.  13,  ch.  99,  W.  Va. 
Code  1899. 

Settlement  of  Bstate-Prlorlty  of  Fiduciary  Debts.— 
Where  the  assets  of  the  estate  of  a  deceased  part- 
ner are  not  sufficient  to  pay  all  the  debts  in  full, 
the  statute  (Va.  Code.  sec.  2856)  which  makes  the 
representative  of  a  deceased  partner  liable  for 
the  partnership  debts  in  the  same  manner  as 
he  would  have  been  bound  if  the  debts  had  been 
contracted  by  the  members  of  the  concern  sev- 
erally as  well  as  jointly,  otherwise  than  as  part- 
ners, does  not  change  or  affect  the  order  In  which 
the  assets  of  the  decedent  are  to  be  applied  in  the 
payment  of  debts  as  prescribed  by  the  statute  (Va. 
Code,  sec.  2660)  upon  that  subjett  Robinson  v. 
Allen,  85  Va.  721,  8  S.  £.  Rep.  835. 

Lien  by  Partnership  Creditor— Where  a  partnership 
creditor  has  acquired  a  lien  upon  the  separate 
assets  of  a  deceased  partner,  he  is  entitled  to  pri- 
ority to  this  extent  over  the  separate  creditors. 
Straus  V.  Kerngood,  21  Gratt  584. 

Same— Assets  Marshaled.— In  a  controversy  be- 
tween a  Judgment  creditor  of  a  partnership  and  an 
unsecured  separate  creditor  of  one  partner  in  a 
suit  for  the  administration  of  his  esute,  there  being 
no  partnership  assets,  the  former  having  a  lien  on 
the  estates  of  the  surviving  partner  and  of  the  de- 
ceased partner,  and  the  latter  having  no  resource 
but  the  last  fund,  the  assets  will  be  marshaled,  and 
the  Judgment  creditor  must  first  exhaust  his  rem- 
edy against  the  estate  of  the  surviving  partner. 
Pitts  V.  Spotts,  86  Va.  71, 9  S.  E.  Rep.*  501. 

Same— Claims  of  Separate  Creditors  Unsecured.- A 
Judgment  creditor  of  a  partnership  is  entitled  to 
priority,  in  the  administration  of  the  assets  of  the 
estate  of  a  deceased  partner,  over  the  unsecured 
claims  of  the  separate  creditors  of  tbe  said  part- 
ners.   Pitts  V.  Spotts,  86  Va.  71,  9  S.  E.  Rep.  501. 

dame— Lands  off  Partners  Primarily  Liable  to  Pro 
Rata  Share  In  Judgment— In  a  chancery  suit  brought 
by  a  firm  creditor  against  the  firm  to  enforce  the 
lien  of  a  Judgment  obtained  against  it  on  an 
accepted  order,  and  known  to  the  partners  to  in- 
clude a  debt  due  from  aa  individual  partner,  as 
well  as  the  one  due  from  the  firm,  to  the  creditor, 
the  lands  of  each  partner  ought  to  be  held  primar- 
ily responsible  for  the  portion  of  the  creditor's 
Judgment  which  corresponds  with  his  interest  in 
the  profits  and  losses  of  the  partnership  under  the 
articles  of  copartnership.  Kent  v.  Chapman,  18 
W.  Va.  486. 

Same-Individual  Debt  Included-Equity  Practice. 
—In  a  chancery  suit  brought  by  a  firm  creditor 
against  the  firm  to  enforce  the  lien  of  a  Judgment 
obtained  against  them  in^an  accepted  order,  known 
to  the  partners  to  include  an  amount  due  from  the 
firm  to  the  creditor  and  an  amount  due  from  one  of 
the  partners,  the  court  ought  not  to  decree  the 
lands  of  the  single  partner  liable  for  so  much  of 
the  judgment,  as  was  based  on  his  individual  ac- 
count with  the  creditor,  as  a  settlement  of  the 
partnership  accounts  might  show  the  other  part- 
ners indebted  to  him  in  a  still  greater  amount  and 
the  equities  between  the  codefendants  ought  not, 
in  such  a  suit  to  be  Inquired  into  by  the  court 
Kent  V.  Chapman,  18  W.  Va.  486. 
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Real  BsUte  of  Deceased  Partner.— Although  one 
member  of  a  partnership  is  dead,  and  he  is  largely 
indebted  individually  as  well  as  a  member  of  the 
firm,  his  real  estate  is  equally  liable  for  the  partner- 
ship debt,  as  for  his  individual  debts.  See  sec.  18, 
ch.  144,  Code  1849;  Ash  by  v.  Porter,  96  Gratt.  465. 

Real  Estate  Subjected  by  Will  for  Payment  of  Debts. 
—Where  a  deceased  partner  by  his  wiH  subjected 
his  real  estate  to  the  payment  of  his  debts,  a  part- 
nership creditor  was  held  entitled  to  share  with  the 
separate  creditors  in  that  fund.  Morris  v.  Morris.  4 
Gratt  a08. 

Joint  and  Several  Bond  for  Firm  Debt— Two  partners 
ffave  their  joint  and  several  bond  to  a  creditor  for 
a  firm  debt  The  creditor  was  held  entitled  to  share 
with  the  separate  creditors,  the  separate  estate  of 
the  deceased  pavtner.    Morris  v.  Morris,  4  Gratt  293. 

Sunrivlnnf  Partner  Insolvent.— Althoufirh  at  law  a 
survlvinfiT  partner  is  alone  liable  for  the  partner- 
ship debts,  still  if  he  is  insolvent  the  estate  of  the 
deceased  partner  is  liable  in  equity  for  these  debts. 
Sale  V.  Dishman,  S  Leisrh  54& 

Laches  of  Firm  Creditor.— it  was  said  in  Sale  v. 
Dishman,  8  Leicrh  548,  that  it  seemed  that  mere 
delay  on  the  part  of  a  firm  creditor  to  assert  and 
prosecute  his  demand  against  a  surviviufr  partner 
would  not  exonerate  the  estate  of  the  deceased 
partner.  See  irenerally,  monoffraphic  note  on 
**Laches"  appended  to  Peers  v.  Bamett  12  Gratt 
410. 

Estate  of  Dead  Partner— Insolvency  of  Survivors— 
Pirm  Asseta  Exhausted.- A  sum  of  money  is  lent  to 
a  firm,  and  the  firm  is  charged  with  it  on  the  part- 
nership books,  but  the  partner  with  whom  the 
transaction  occurs,  executes  by  mistake  a  penal 
obligation,  in  the  name  of  t)ie  firm,  under  seal, 
instead  of  giving.merely  a  promissory  note;  one  of 
the  partners  dying,  those  who  survived  him.  and 
the  executors  of  the  decedent  convey  all  the  effects 
of,  and  debts  due  to,  the  firm,  in  trust  to  pay  the 
debts  due  from  the  firm;  then  the  creditor  who  lent 
the  money  flies  a  bill  in  equity  against  the  surviv- 
ing partners,  the  executors  of  the  decedent  and  the 
trustee.  It  was  held,  that  regarding  the  debt  as  a 
simple  contract  debt  of  the  firm,  the  estate  of  the 
deceased  partner  cannot  be  charged,  until  the 
Insolvency  of  the  surviving  partners  and  the  defi- 
ciency of  the  trust  subject  are  first  established. 
Gait  V.  Calland,  7  Leigh  594. 

'  Same— Settlement  of  Partnership  Accounts  Neces- 
sary.—In  a  suit  to  subject  the  real  estate  of  a 
deceased  partner  to  the  payment  of  his  debts,  as  the 
devisees  or  heirs  are  entitled  to  have  his  distribu- 
tive share  in  the  assets  of  the  firm  applied  to  the 
relief  of  the  land  from  a  judgment,  and  as  the  re- 
sponsibility of  the  surviving  partner  to  these  repre- 
sentatives of  the  deceased  exist  only  after  the 
partnership  affairs  are  settled,  and  the  right  of 
participation  is  only  in  the  balance  after  payment 
of  all  social  debts,  therefore  there  should  be  an 
account  and  audit  of  the  debts  and  credits  of  the 
firm,  and  a  settlement  of  the  partnership  accounts 
inter  sese,  before  a  decree  of  sale  of  land  of  a 
deceased  partner.  Kilbreth  v.  Roots,  83  W.  Va.  000. 
11  S.  E.  Rep.  21. 

Same— Retainer  by  Administrator.— Where  a  sur- 
viving partner  is  the  administrator  of  a  deceased 
partner,  he  is  entitled  to  retain  out  of  the  separate 
assets  in  his  hands,  against  separate  claims  of  no 
higher  dignity,  an  account  of  all  debts  for  which 
he  is  entitled  to  share  the  separate  estate  with  the 
separate  creditors.    Morris  v.  Morris,  4  Gratt  29a 


VII.  CONVEYANCES  BY  PARTNERS 

See  section  "Authority  and  Power  of  Partners." 
Assignment  for  Benefit  of  Creditors— Preferences.— 

The  surviving  partners  of  an  insolvent  firm  may 
make  a  general  assignment  of  partnership  property 
for  the  partnership  creditors,  giving  preferences. 
Patton  V.  Lef  twich.  86  Va.  421. 10  S.  E.  Rep.  «6. 

Same— Same— By  Sole  Manager  to  Secure  IndivMual 
Creditors.— Where  one  partner  alone  manages  the 
business,  and  a  creditor  knows  that  he  is  advertised 
as  the  sole  proprietor,  he  can  assign  the  property 
of  the  firm  to  pay  his  individual  creditors,  prefer- 
ring them  to  the  social  creditors.  Motley  v.  Frank, 
87  Va.  482,  18  S.  £.  Rep.  2%. 

Same-^Omisslon  of  Individual  Estato— Presumption. 
—In  an  assignment  by  partners  for  the  benefit  of 
creditors  the  failure  to  include  individual  estate  in 
the  conveyance  will  not  raise  the  presumption  that 
all  of  the  individual  property  of  the  grantors  had 
been  intentionally  omitted.  Long  v.  Meriden  Brit- 
tania  Co..  94  Va.  504,  27  S.  E.  Rep.  489.  See  mono- 
graphic  note  on  "Assignments  for  the  Benefit  of 
Creditors"  appended  to  French  v.  Townes,  10  Gratt 
518. 

Unrecorded  Executory  Assignment  to  Secare  Ad- 
vancesby  Partner  Fraudulent.— An  unrecorded  exec- 
utory assignment  of  partnership  property  to 
secure  advances  by  a  member  of  at  firm,  where  the 
property  remains  in  the  possession>of  the  partner- 
ship and  does  not  pass  to  the  separate  possession 
of  the  partners  secured,  is  fraudulent  as  to  cred- 
itors ot  the  firm  without  notice.  Grasswitt  v.  Con- 
nally.  27  Gratt  19. 

Deeds  of  Trust— Preferences— Release.— A  partner- 
ship in  failing  circumstances  may  convey  its  wbole 
property  for  the  payment  of  its  debts,  giving  pref- 
erence among  its  creditors,  and  requiring  a  release 
from  such  as  accept  it  And  if  two  of  thcee  part- 
ners convey  all  the  effects  of  the  firm  and  tbeir 
individual  property,  and  the  third  has  none,  ttaey 
may  require  a  release  both  of  the  firm  aQd  all  the 
members,  by  the  creditors  who  accept  the  deed. 
Gordon  v.  Cannon,  18  Gratt  887. 

If  unaffected  by  the  bankrupt  law.  partners  have 
the  right  to  convey  the  partnership  property  to 
secure  the  firm  creditors,  and  in  doing  so  may 
make  preferences  among  them.  MiUhiser  v.  Mc- 
Kinley,  98  Va.  207,  85  S.  E.  Rep.  446,  citing  Patton  v. 
Lef  twich,  86  V  a.  421. 10  S.  E.  Rep.  066. 

Same— By  One  Partner  without  Consent  of  Others. — 
A  deed  of  trust  executed  by  one  partner  upon  tbe 
firm  property,  without  the  knowledge  or  consent  of 
the  other  partner  is  fraudulent  and'void,  and  the 
creditors  therein  secured  can  only  share  pro  rata 
with  the  other  creditors  of  the  firm.  Moss  v.  Davis. 
1  Va.  Dec.  840. 

Same— Continuing  Stock  of  Goods.- A  deed  of  tmst 
by  insolvent  partners  conveying  their  stock  on 
hand  and  that  which  they  might  thereafter  pur- 
chase to  secure  certain  debts,  and  making  no  pro- 
vision as  to  the  possession  of  said  stock,  but  simply 
providing  that  if  the  debts  were  not  paid  within  SO 
days  the  property  conveyed,  after  being  advertised 
for  80  days  might  be  sold  by  the  trustee  for  cash,  i& 
per  $e  fraudulent  on  its  face  and  void  as  to  all  the 
creditors  of  the  grantors.  Shattuck  v.  Knight,  25  W. 
Va.  &90.  See  monographic  note  on  "Deeds  of  Trnst** 
appended  to  Cadwallader  v.  Mason,  Wythe  188i. 

Same— By  Limited  Partnership— Firm  Insolvent.— A 
deed  made  by  a  limited  partnership  conveying  all 
its  property  in  trust  to  pay  a  debt  to  a  firm  of  whicli 
the  special  partner  is  a  member,  at  a  time  when  the 
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debts  of  the  partnership  exceeded  the  value  of  its 
property,  and  when  the  acting  partners  knew  that 
the  partnership  most  stop  hnslness  unless  the  spe 
cial  partner  or  his  firm  would  advance  money  to 
enable  them  to  carry  on  the  business,  and  without 
an  undertaking-  on  his  part  to  make  such  advances, 
though  they  may  have  had  some  expectations  that 
lie  would  do  It,  Is  void  as  to  the  other  creditors  of 
the  partnership.    McArthur  v.  Chase,  18  Gratt.  6BS. 

5«aM— PvMidaleiit  as  to  Creditors— Knowledge.— A 
partnership  owns  certain  real  estate,  to  which  it 
has  an  equitable  title:  one  of  the  partners,  who  put 
in  all  the  capital  stock,  sells  said  real  estate,  without 
the  knowledge  of  the  other,  to  a  purchaser,  who  had 
loaned  him  all  the  money  which  he  had  put  in  as 
capital  stock,  and  agreed  to  take  therefor  the  part- 
ner's Individual  notes,  which  had  been  given  to  the 
purchaser  for  the  money  so  borrowed,  and  certain 
notes  of  the  partnership  held  by  the  purchaser;  and 
such  contract  of  sale  of  such  real  estate,  having 
been  entered  into,  this  partner,  without  the  knowl- 
edge of  his  copartner,  induces  the  holder  of  the 
legal  Utle  of  such  real  estate,  to  convey  to  the  pur- 
chaser, who  knew  that  enough  assets  of  the  partner- 
ship would  not  be  left  to  satisfy  the  creditors  of  the 
partnership,  and  also  that  each  of  the  partners 
was  insolvent  Held,  that  this  deed  is  null  and  void, 
as  against  the  creditors  of  the  partnership,  and, 
being  fraudulent,  it  cannot  be  held  as  a  security 
for  the  debt  of  the  partnership,  due  to  the  pur- 
chaser.   Snyder  v.  Lunsford,  9  W.  Va.  228. 

Same— Consideration— Firm  Insolvent— Where  one 
member  of  a  partnership  purchased  the  other  part- 
ner's share,  assuming  the  payment  of  the  firm  debts 
in  consideration  thereof,  the  firm  and  both  mem- 
bers being  at  the  time  insolvent,  or  on  the  eve  of 
insolvency,  and  shortly  thereafter  the  purchaser, 
without  having  paid  any  of  the  debts,  conveys  all 
the  assets  of  the  late  Arm  to  a  trustee,  so  as  to 
devote  the  whole  thereof  to  the  payment  of  his 
individual  debte.  the  sale  being  without  any  valua- 
ble consideration  is  ineffectual  to  convert  the  social 
assets  into  individual  property,  and  the  trust  deed 
is  fraudulent  and  void  as  to  the  firm  creditors. 
Darby  v.  Gilligan,  88  W.  Va.  246,  10  S.  E.  Rep.  400 : 
Baer  v.  Wilkinson,  86  W.  Va.  422,  14  S.  £.  Rep.  1. 

SaoM— Benefit  of  Creditors  Oenerally  —  Attachment 
Levy.— Where  a  deed  of  trust  has  been  executed  on 
personal  property  of  a  partnership  by  a  member  of 
a  firm  for  the  benefit  of  its  credltozs  generally,  and 
two  of  the  firm  creditors  without  notice  of  such 
deed  have  attachments  sued  out  and  levied  on  the 
interest  of  one  member  of  the  firm  in  the  partner- 
ship property,  such  levy  does  not  give  such  cred- 
itors priority  over  the  other  partnership  creditors 
secured  in  the  deed.    Carey  v.  Burruss,  26  W.  Va. 

67a 

Sale  to  Partner— Paynwnt  of  Firm  Debt,  Not  Valuable 
Cooalderatlon.— A  sale  to  a  partner  of  the  partner- 
ship effects  in  consideration  of  the  payment  of  the 
partnership  indebtedness  is  on  consideration  not 
deemed  valuable  in  law,  and  is  invalid  to  give  a  pur- 
chasing partner  any  separate  leviable  interest 
therein  to  the  injury  or  detriment  of  the  partner- 
ship creditors.  Conaway  v.  Stealey,  44  W.  Va.  168, 28 
S.  E.  Rep.  798. 

VUl.  DISSOLUTION. 

1.  NOTICE  OP  DISSOLUTION. 

Only  Necessary  Wken  Dissolved  by  Act  of  Parties.— 
The  rules  as  to  notice  of  dissolution  apply  only 
when  the  dissolution  is  by  act  of  the  parties.  Thus, 
when  a  firm  is  dissolved  by  death  or  bankruptcy  of 


a  partner  no  notice  is  necessary.  The  reason  seems 
to  be  that  the  latter  cases  occur  by  operation  of  law. 
Dickinson  v.  Dickinson,  26  Gratt  821. 

The  only  difference  between  a  dissolution  of  a 
partnership  by  death,  and  by  a  partner  retiring,  is 
that  in  the  latter  case  the  retiring  partner  must 
give  notice  of  the  dissolution  to  former  customers 
to  free  himself  from  liability  to  them,  while  in  the 
latter  case  no  notice  is  necessary  to  free  his  estate 
from  such  liability.  Qlazebrook  v.  Harveys,  l  Va. 
Dec.  266. 

No  Notice  to  Parties  with  Whom  No  Dealings  Had.— 
A  distinction  is  made,  in  regard  to  notice  of  a  disso- 
lution, between  persons  who  have  had  dealings 
with  the  firm,  and  those  who  have  had  no  dealings. 
In  the  first  case  actual  notice  is  indispensable,  but 
special  notice  need  not  be  given,  if  actual  knowl- 
edge is  had  by  the  customer.  Dickinson  v.  Dickin- 
son, 26  Gratt  821. 

Note  Indorsed  by  Firm  Name— *in  Liquidation.'*— 
It  was  said  in  Woodson  v.  Wood,  84  Va.  478,  6  S,  E. 
Rep.  sf??,  that  the  indorsement  of  a  note  in  the  firm 
name,  followed  by  the  words  "in  liquidation,"  had 
often  been  held  to  give  notice  of  the  dissolution  of 
the  partnership. 

Contract  after  DIasolntlon— Notice.— If  a  partner 
contracts  in  the  name  of  the  firm  with  a  third  per- 
son after  the  partnership  is  dissolved,  but  that  fact 
is  not  made  public,  or  known  by  such  third  person, 
the  law  considers  the  contract  as  being  made  with 
the  firm  and  upon  their  credit  Dickinson  v.  Dick- 
inson, 26  Gratt  821. 

2.  BY  OPERATION  OP  LAW. 

a.  Dbath  or  Pabtneb.— A  partnership,  whether 
of  definite  or  indefinite  duration  by  the  terms  of 
its  creation,  is  dissolved  by  the  death  of  one  of  the 
partners.  Davis  v.  Christian.  16  Gratt  11  :  Peyton 
V.  Stratton.  7  Gratt  880 :  First  Nat  Bank  v.  Payne, 
86  Va.  890,  9  S.  B.  Rep.  168. 

Continuance  by  Agreement  on  Provisions  in  Will. 
—Although  as  a  general  rule  a  partnership  is  dis- 
solved by  the  death  of  a  partner,  still  it  may  be 
continued  longer  by  express  agreement  between 
the  partners,  or  by  provisions  of  the  will  of  a  de- 
ceased partner,  and  with  the  consent  of  the  sur- 
vivors.   Davis  V.  Christian,  16  Gratt  11. 

If  a  deceased  partner  by  his  will  merely  direct 
that  the  partnership  be  continued  after  his  death, 
his  responsibility  will  be  limited  to  the  funds  al- 
ready embarked  in  the  trade.  But  he  may  extend 
his  responsibility  further  and  make  it  cover  his 
whole  estate.    Davis  v.  Christian,  16  Gratt  11. 

b.  EXI8TBNCB  OF  WAR.— The  exlstcnce  of  a 
public  war  between  the  countries  of  which  the  part- 
ners are  respectively  subjects  operates  ipso  facto  to 
dissolve  the  partnership.  Taylor  v.  Hutchison, 
26  Gratt  686, 18  Am.  Rep.  699  ;  Booker  v.  Kirkpat- 
rlck.  26  Gratt  146. 

a  BY  ACT  OP  PARTIES. 

Admlssionof  New  Members.— A  partnership  is  dis- 
solved ipso  facto  by  the  admission  of  new  members 
In  the  firm.    Peters  v.  Mc Williams,  78  Va.  667. 

Assignment  and  Sale  by  Partner.— The  legal  effect  of 
a  sale  by  a  member  of  a  firm  of  his  interest  therein 
to  a  third  person  is  ipso  facto  to  dissolve  the  part- 
nership.   Ballard  v.  Calllson,  4  W.  Va.  826. 

An  assignment  by  one  partner  of  all  his  interest 
in  the  firm  and  Its  assets  operates  ipso  facto  to  dis- 
solve the  firm.  Conrad  v.  Buck,  21  W.  Va.  896;  Hill 
V.  PosUey,  90  Va.  200, 17  S.  E.  Rep.  946. 

Withdrawal  of  Partner— In  a  partnership  at  will 
any  partner  mav  withdraw  whenever  he  pleases 
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and  so  dissolve  the  partnenhlp,  bat  sach  with- 
drawal mnst  be  made  in  good  faith.  McMahon  v. 
^cCleman.  10  W.  Va.  419. 

Plxed  Term— Only  for  Good  Cause.— A  partnership 
orsranized  for  a  definite  term  cannot  be  dissolved  at 
the  pleasure  of  one  of  the  partners,  but  it  may  be  so 
dissolved  for  reasonable  cause  shown.  McMahon  v. 
McCleman,  10  W.  Va.  419;  Cole  v.  Moxley.  12  W.  Va. 
780. 

Between  Father  and  Son— Refusal  to  Recognize  Son. 
—Where,  subsequent  to  the  formation  of  a  partner- 
ship between  a  father  and  son.  the  father  refused 
to  recofirnlze  the  son  as  a  partner  to  the  extent  of 
permitting  him  to  be  threatened  with  criminal 
prosecution  for  usinsr  his  name  in  a  business  trans- 
action, it  waa  a  distinct  and  positive  abrogation  of 
the  partnership  relation  and  a  declaration  that  the 
dissolution  had  already  taken  place.  Ryman  v. 
Ryman  (Va.),  40  S.  E.  Rep.  00. 

4.  BY  DECREE  OF  COURT. 

Members  Discordant— Not  ProAperouA— Receiver.— 
When  cause  is  shown  for  dissolution  of  a  partner- 
ship, and  the  members  are  discordant  and  at  ill 
will,  and  the  partnership  hopeless  of  prosperity,  it 
should  be  dissolved,  and  a  receiver  and  manager 
appointed,  instead  of  leaving  its  assets  and  business 
wholly  in  the  possession  and  control  of  one  member, 
excluding  the  other.  Chllders  v.  Neely,  47  W.  Va. 
70,  84  S.  E.  Rep.  828. 

Decree  for  Dissolution  and  Account.- If  a  bill  is 
filed  by  a  member  of  a  copartnership  for  dissolu- 
tion and  account,  and  cause  is  shown  for  dissolu- 
tion, there  should  be  a  decree  of  dissolution  and 
full  account,  not  one  allowing  the  partnership  to 
continue  its  business,  and  making  only  a  partial 
account  and  decreeing  on  its  basis  in  favor  of  one 
against  another  member  for  a  balance  on  such  par- 
tial account,  leaving  assets  untouched  by  the 
account  Chllders  v.  Neely,  47  W.  Va.  70,  84  S.  E. 
Rep.  828. 

Sane— Receiver— Where  a  partnership  has  been 
dissolved  an  account  will  be  decreed,  and  if  neces- 
sary a  receiver  will  be  appointed  to  take  charge  of 
the  business,  to  make  sale  of  the  property  and  make 
a  final  distribution  of  the  effects.  McMahon  v.  Mc- 
Cleman, low.  Va.  419. 

5.  POWERS  AND  LIABILITY  AFTER  DISSOLU- 
TION. 

a.  Gbnerallt. 

Oeneral  Statement  of  Survivor's  Duties,  etc— "Upon 
the  death  of  a  member  of  a  partnership,  the  entire 
legal  title  to  all  the  partnenhip  property  passes  to 
the  surviving  partner,  and  he  becomes  invested 
with  the  exclusive  right  to  its  possession,  control, 
and  disposition,  but  for  certain  purposes.  His  obli- 
gations with  respect  thereto  are  threefcld: 
(1)  to  convert  the  same  into  money;  (2)  to  pay  the 
debts  of  the  partnership;  and  (8)  to  distribute  the 
surplus  between  himself  and  the  estate  of  the  de- 
ceased partner.  In  the  discharge  of  these  obliga- 
tions, the  decided  cases  and  text-writers  generally 
maintain  that,  while  he  is  not  a  trustee  properly  so 
called,  he  is  nevertheless  a  trustee  In  a  certain 
sense,  and  is  subject  to  the  rules  and  principles  of 
equity  which  pertain  to  persons  who  sustain  a  fidu- 
ciary relation:  that  the  creditors  and  the  repre- 
sentative of  the  deceased  partner  have  the  right  to 
go  into  a  court  of  equity  and  ask  for  the  proper 
fulfilment  of  these  obligations:  and  that  while  the 
surviving  partner  and  the  representative  of  the  de- 
ceased partner  are  not  Interdicted  from  contract- 
ing with  each  other  with  respect  to  the  partnership 


estate,  yet  their  contracts— and  especially  the  pur- 
chase by  the  surviving  partner  of  the  interest  of 
the  deceased  partner,  on  account  of  the  generally 
'dangerous  inequality  of  knowledge  with  respect  to 
the  subject-matter  of  the  sale*— are  regarded  with 
suspicion,  will  be  jealously  scrutinized,  and  only  be 
allowed  to  stand,  if  assailed,  where  they  appear  to 
have  been  reasonable,  fair,  and  Just*'  Tennant  v. 
Dunlop,  07  Va.  234,  88  S.  E.  Rep.  080. 

To  Insure  Firm  Property.— The  managing  partner 
of  a  dissolved  partnership  has  authority  to  insure 
the  firm  property  if  done  in  good  faith,  and  having 
such  authority  he  may  charge  the  firm  assets  to 
refund  premiums  paid  for  such  insurance  by  a 
third  party  at  his  request  The  premiums  so  paid 
are  part  of  the  expenses  incurred  in  managing  the 
property,  and  as  such  are  entitled  to  be  paid  as 
preferred  claims  against  the  firm  assets,  and  are 
not  effected  by  the  statute  of  limitations  until  a 
settlement  of  the  partnership  accounts  has  been 
made.    Conrad  v.  Buck,  21  W.  Va.  8B6. 

To  Retain  Attorney  to  Defend  Other  Members.— One 
member  of  a  dissolved  partnership  has  no  author- 
ity, unless  specially  given,  to  retain  an  attorney  to 
defend  the  other  members  of  the  late  firm  in  an 
action  brought  against  them.  Such  authority  does 
not  result  from  the  partnership  itself.  Bowler  v. 
Huston,  80  Gratt  260. 

To  Control  Business  as  Survivor.— When  a  part- 
nership has  been  dissolved  by  one  partner  selling 
his  interest  in  the  firm,  this  does  not  invest  the 
other  partner  with  the  control  of  the  business  as 
surviving  partner.  An  order  enjoining  him  from 
such  management,  and  appointing  a  receiver,  is 
not  erroneous.    Ballard  v.  Callison,  4  W.  Va.  826. 

b.  ADMISSIONS     OT     PABTNBBS     AS      EVIDENCE.- 

After  the  dissolution  of  a  partnership,  the  admis- 
sion or  declaration  of  one  partner  cannot  be  re- 
ceived as  the  only  evidence  of  the  existence  of  a 
debt  against  the  partnership.  It  must  be  first 
proved  or  established  by  other  testimony,  or  ad- 
mitted by  the  pleadings.  Davis  v.  Poland.  98  Va. 
226,  28  S.  E.  Rep.  202,  cUing  Shelton  v.  Cocke,  3  Munf. 
191;  Rootes  v.  Wellford,  4  Munf.  215:  Brockenbrougta 
V.  Hackley,  6  Call  61. 

c.  New  Liability.- See  "d.  Settlement  of  Busi- 
ness," infra. 

Consent  of  Copartners  Necessary. —One  partner,  by 
his  own  act,  after  the  dissolution  of  the  partner- 
ship, cannot  bind  his  copartner,  against  the  con- 
sent of  the  latter,  so  as  to  Impose  on  him  a  fresh 
liability.  Davis  v.  Poland,  92  Va.  226,  28  S.  £.  Rep. 
292,  cUino  Woodson  v.  Wood,  84  Va.  478,  5  S.  E. 
Rep.  277. 

Same— Necessary  for  Settlement  of  Business.— Noth- 
ing is  better  settled  than  that  the  power  of  a  part- 
ner ceases  upon  the  dissolution  of  the  firm,  and  In 
the  absence  of  authority  given  him  he  cannot  bind 
the  partners  by  entering  into  new  contracts,  except 
such  as  are  necessary  and  appropriate  in  settling 
the  affairs  of  the  concern.  Woodson  v.  Wood,  84 
Va.  478,  5  S.  E.  Rep.  277;  Olazebrook  v.  Harveys,  i 
Va.  Dec.  266. 

Agreement  for  One  to  Wind  Up  Business.— An  agree- 
ment between  partners  on  dissolution  that  one  of 
their  members  shall  wind  up  the  business  does  not 
enlarge  his  powers  so  as  to  enable  htm  to  impose 
any  new  liability  on  the  firm,  and  it  would  seem 
that  he  could  not  bind  the  firm  by  giving  a  note  for 
a  firm  debt,  nor  by  way  of  renewaL  Conrad  v. 
Buck.  21  W.  Va.  896. 

After  the  dissolution  of  the  partnership  the  aa- 
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thorlty  of  a  partner  to  bind  the  partnership  In  refer- 
ence to  new  contracts  U  revoked,  even  where  it  is 
acrreed  between  them  that  one  of  their  members 
shall  wind  np  the  business.  So  it  was  held  that  a 
partner  conld  not,  after  the  dissolution  of  the  part- 
nership, without  the  consent  of  the  other,  buy,  sell 
or  pledg-e  ffoods  or  other  property  on  account  of  the 
partnership;  nor  introduce  or  transfer  partnership 
securities  to  third  persons,  even  to  secure  a  debt 
due  from  the  partnership.  Roots  v.  Salt  Co.,  27  W. 
Va.  494. 

d.  SBTTijBMSirr  of  Business.— See  *'c.  New  Lia- 
biiliy,**  sujfra:  "XL  Settlement  and  Accountinfir,*' 
supra,  and  "4.  Suits  between  Partners  or  Repre- 
sentatives." 

Partnership  Continued  in  Leipal  Contemplation;— Un- 
til the  affairs  of  a  partnership  are  settled,  and 
ontstandinff  enirasrements  are  made  firood,  the  part- 
nership in  lefiral  contemplation  has  a  continuance, 
so  far  at  least  as  respects  winding-  them  up. 
Brown  v.  Hig-ffinbotham,  5  Leiffh  583;  Ruffner  v. 
Hewett,  7  W.  Va.  586;  Smith  v.  Zumbro,  41  W.  Va. 
623.  24  S.  £.  Rep.  653. 

Riffht  to  Bind  Other  Partner  by  Settllnir  Account  or 
AUowteffCredlU.— After  the  dissolution  of  a  part- 
nership, one  of  the  partners  cannot  bind  the  others 
without  their  consent  by  settling  accounts  with,  or 
allowing:  credits  to.  customers  of  the  Arm.  Rootes 
V.  Wellford,  4  Munf.  215,  6  Am.  Dec.  610. 

Diasolntlon  by  Death— RighU  of  Survivor.— On  the 
dissolution  of  a  firm  by  the  death  of  one  of  its 
members,  the  survivor  has  the  riffht  to  take  pos- 
session of  the  firm  assets  and  settle  up  the  affairs 
of  the  concern.  First  Nat.  Bank  v.  Payne,  86  Va. 
890.  9  S.  £.  Rep.  153. 

Oeneral  Powers  In  Dlaaolutlon.— Although  the  dis- 
solution of  the  partnership  disables  any  one  of  the 
partners  from  contracting  new  debts,  or  buyiufir, 
selllnff  or  pledging  goods,  on  account  of  the  firm  in 
the  course  of  the  former  trade  thereof,  yet,  never- 
theless;, it  leaves  every  partner  in  possession  of  the 
full  power  (unless,  indeed  upon  the  dissolution  it 
has  been  exclusively  confided  and  delegated  to  some 
other  partner  or  person)  to  pay  and  collect  debts 
doe  to  the  partnership;  to  apply  the  partnership 
funds  and  effects  to  the  discharge  of  the  partner- 
ship debts;  to  adjust  and  settle  the  unliquidated 
debts  of  the  partnership;  to  receive  any  property 
belong-ing  to  the  partnership;  and  to  make  due 
acquittances,  discharges,  receipts  and  acknowledg- 
ments of  their  acts  in  the  premises.  Ruffner  v. 
Hewett,  7  W.  Va.  585. 

Powers  to  Contract  after  Dissolution.- The  power  of 
a  partner  to  make  a  contract  for  the  firm  ceases 
upon  the  dissolution  of  the  firm,  and  the  surviving* 
partners  or  ex-partners  can  enter  into  no  contract 
which  will  bind  the  estate  of  the  deceased  partner, 
except  such  as  is  appropriate  and  necessary  in  set- 
tling- the  affairs  of  the  concern.  First  Nat  Bank  of 
Alexandria  v.  Payne,  85  Va.  890,  9  S.  E.  Rep.  158. 

After  the  dissolution  of  a  partnership  the  partners 
become  tenants  in  common  of  the  social  property, 
and  the  rig"ht  of  one  partner  to  dispose  of  the  inter- 
est of  his  copartners  in  the  property  ceases,  except 
so  far  as  it  is  necessary  to  dispose  of  the  social 
effects  and  pay  the  debts  of  the  firm,  and  his  author- 
ity to  bind  the  partnership  in  reference  to  any  new 
contract  is  absolutely  revoked,  and  he  can  only  act 
in  settling-  and  parinsr  the  debts  of  the  concern. 
Conrad  v.  Buck,  21  W.  Va.  896. 

The  liability  of  a  retiring  partner,  and  the  estate 
of  a  deceased  partner  are  identical,  as  to  acts  done 


and  oblifirations  already  Incurred,  but  neither  is 
liable  for  the  subsequent  dealinfirs  of  the  remaining 
or  surviving-  partner  except  so  far  as  may  be  neces- 
sary for  him  to  settle  and  liquidate  existing  de- 
mands or  to  complete  some  transaction  commenced 
during  the  existence  of  the  partnership.  Neither 
can  be  bound  by  any  new  transaction  of  the  remain- 
ing  or  survivinff  partner.  Glazebrook  v.  Harveys,  1 
Va.  Dec.  265. 

Account  Rendered  by  Acting  Partner  Binding.— 
Though  a  partnership  is  dissolved,  and  one  partner 
sells  his  interest  to  the  other ,  who  undertakes  to 
pay  the  partnership  debts,  an  account  rendered  by 
the  acting  partner,  or  his  clerk,  after  the  dissolution, 
showing  a  balance  due  from  the  partnership,  is 
binding  on  the  retiring  partner.  Garland  v.  Agee, 
7  Leigh  862. 

Transfer  by  Acting  Partner  of  Debt  Due  Him  to  Firm 
Creditor.— A  partnership  was  dissolved  at  a  time 
when  it  was  largely  indebted  to  its  acting  member 
for  advances  made  by  him,  who  was  also  indebted 
to  the  commission  merchant  of  the  firm.  In  dis- 
charge of  his  indebtedness  to  the  commission 
merchant  the  acting  partner  transferred  to  him 
the  debt  due  from  the  firm,  and  credits  it  by  that 
amount  The  firm  was  bound  by  this,  as  the  acting 
partner  was  authorized  to  make  the  transfer. 
Peyton  v.  Stratton,  7  Gratt  880. 

Disposal  of  Stock  at  Auction— Stock  Taken  by  Con- 
tinuing Partner  at  Valuation.— Although  it  is  custom- 
ary to  dispose  of  the  stock  of  a  dissolved  partnership 
by  public  auction,  yet  it  is  not  always  necessary 
that  it  should  be  done.  And  when,  on  a  dissolution, 
the  withdrawing  partner  had  no  interest  in  the 
firm  property  by  reason  of  withdrawal  of  his  input 
of  capital,  and  the  liabilities  of  the  concern  were  in 
excess  of  the  assets,  it  was  proper  for  the  continu- 
ing partners  to  take  the  stock  at  valuation.  Taylor 
V.  Hutchison,  26  Gratt  636.  18  Am.  Rep.  699. 

Uabillty  of  Continuing  to  Outgoing  Partner.— it  is  a 
general  rule  that  whenever  the  continuing  partner, 
after  dissolution,  carries  on  the  business  with  the 
partnership  stock,  he  is  liable  to  the  outgoing  part- 
ner for  his  full  share  of  the  profits.  But  this  rule 
does  not  apply  when  the  outgoing  partner  has  no 
interest  in  the  concern.  Taylor  v.  Hutchison,  25 
Gratt  636.  18  Am.  Rep.  690. 

Partners  Authorized  to  Use  Firm  Name  In  Liquida- 
tion—Indorsement of  Note— Burden  of  Proof.—  A  part- 
nership was  dissolved,  and  by  the  published  notice 
thereof  either  partner  was  empowered  to  use  the 
firm  name  in  liquidation.  Subsequently  one  part- 
ner took  from  a  firm  debtor  a  note  in  settlement  of 
his  debt,  payable  to  the  firm  "in  liquidation."  By  a 
similar  indorsement  it  came  in  the  plaintiff's  hands. 
An  Instruction  that  it  devolved  upon  the  other 
partner,  who  denied  being  liable  therein,  to  show 
that  it  was  not  used  for  partnership  purposes,  was 
erroneous.  Woodson  v.  Wood,  84  Va.  478, 5  S.  E.  Rep. 
277. 

Partner  Settling  Business  Not  Entitled  to  Contribu- 
tion in  Absence  of  Settlement  of  Accounts.— A  partner 
who  takes  exclusive  possession  and  control  of  the 
assets  of  the  firm  on  its  dissolution,  and  undertakes 
to  close  up  the  business,  is  not  entitled  to  contribu- 
tion from  a  partner  for  firm  debts  paid  by  him, 
without  making  a  settlement  of  the  partnership 
accounts.  Smith  v.  Zumbro,  41  W.  Va.  623,  24  S.  E. 
Rep.  653. 

Removal  of  Goods.— On  the  dissolution  of  a  part- 
nership one  of  the  partners,  after  twice  inviting  the 
other  to  be  present  at  the  taking  of  the  inventory. 
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removed  the  groods  to  tlie  store  of  a  firm  which  had 
purchased  them.  This  removal  was  held  not  to  be 
for  the  purpose  of  preveotlnsr  a  fair  estimate  of 
their  value.    Stinson  v.  Barley.  1  Va.  Dec.  746. 

Of  Porelffn  Receiver— Removal  of  Funds.— A  forelfirn 
receiver  of  a  dissolved  partnership  will  not  be  per- 
mitted to  remove  the  funds  of  such  partnership  out 
of  the  state,  to  the  detriment  of  its  resident  cred- 
itors, nor  as  ag^ainst  the  bona  /Uie  claims  of  the  sepa- 
rate creditors  of  the  members  of  the  firm,  unless  he 
first  shows  that  the  firm  is  insolvent,  and  that  such 
funds  are  necessary  to  satisfy  the  demands  as^alnst 
the  same,  independent  of  any  claim  thereto  of  the 
debtor  partner.  Orofiran  v.  Egbert,  44  W.  Va.  76.  28 
S.  £.  Rep.  714. 

Payment  of  Pirn  Debts  by  Partner  witb  Another's 
Money.— Payment  by  one  partner  of  debts  of  the 
partnership  with  money  held  by  him  as  arent  of 
another,  makes  all  the  members  of  the  partnership 
liable  to  the  latter  for  the  amount  so  paid,  although 
such  payment  was  made  after  the  partnership  had 
been  dissolved.  Brown  v.  Hiffffinbotham,  6  Leiffh 
58S. 

e.  As  TO  Negotiable  Papeb. 

Renewal  InPirm  Name.— The  renewal  of  a  partner- 
ship note  in  the  firm  name,  after  the  dissolution  of 
the  firm,  by  the  partner  authorized  to  close  the 
business,  will  not  bind  the  other  partnen  and  it  will 
not  discharge  him  from  liability  on  the  first  note, 
although  it  was  surrendered  when  the  new  note 
was  given.  Parker  v.  Ck>usins,  2  Qratt  872,  44  Am. 
Dec.  888. 

Same— Presumption.— After  the  dissolution  of  a 
partnership,  the  renewal  of  a  note  in  the  firm  name, 
by  the  partner  authorized  to  settle  the  partnership 
business,  raises  a  stronsr  presumption  that  the 
creditor  did  not  intend  to  release  the  other  partner. 
Parker  v.  Cousins.  2  Gratt  872,  44  Am.  Dec.  888. 

Note  Payable  to  Partner  Not  Delivered— Possession 
after  Dissolution.— About  the  time  a  firm  failed,  the 
partnership  made  a  note  payable  to  their  own  order 
secured  by  a  deed  of  trust  on  the  firm  property,  to 
secure  one  of  the  member's  advances,  but  the  note 
was  not  endorsed  or  delivered  to  him.  Althoufirh 
he  took  possession  of  it  after  the  dissolution,  he  is 
not  entitled  to  it,  and  the  deed  made  to  secure  it  is 
a  nullity.    Grasswitt  v.  Connally,  27  Gratt.  19. 

For  Hire  of  Slave— Subsequent  War.— In  1861  a  resi- 
dent of  Virginia  and  a  resident  of  Missouri  were 
engaged  in  a  partnership  in  the  latter  state.  They 
hired  in  that  year  several  slaves  for  the  partner- 
ship, giving  their  note  for  the  hire.  Although  the 
war  dissolved  the  partnership,  yet  the  partners 
were  liable  on  their  note,  the  slaves  working-  all 
that  year.    Booker  v.  Kirkpatrick,  96  Gratt  145. 

IX.    MINING  PARTNERSHIPS. 

What  Constitutes.— Where  tenants  in  common  or 
joint  tenants  of  an  oil  lease  or  mine  unite  and  co- 
operate in  workinfiT  it.  they  constitute  a  minincr 
partnership.  Chllders  v.  Neely,  47  W.  Va.  70,  84  S. 
E.  Rep.  888.    See  Graham  v.  Pierce,  19  Gratt  28. 

No  Dllectus  Personarum— Transfer  of  Shares.— The 
distinction  between  a  miningr  partnership  and  an 
ordinary  trading  partnership  is  that  in  the  former 
there  is  no  "  diUctue  pereonarum,''  and  each  member 
may  transfer  his  share  at  will  without  dissolving 
the  partnership.  By  this  transfer  the  transferee 
hecomes  ipso  facto  9.  member  of  the  company  and 
occupies  the  same  relation  thereto  that  the  origi- 
nal member  occupied.  Lamar  v.  Hale.  79  Va.  147. 
See  Chllders  v.  Neely,  47  W.  Va.  70,  84  S.  E.  Rep.  888. 


Power  of  najorlty.— If  the  members  of  a  mininr 
partnersliip  cannot  apree  as  to  its  management, 
those  having  a  majority  interest  may  control  its 
manag-ement  in  all  things  necessary  and  proper  for 
its  operation.  Chllders  v.  Neely.  47  W.  Va.  70.  84  S. 
E.  Rep.  828. 

Sale  of  Interest— A  sale  of  his  interest  by  a  member 
of  a  mining  partnership  to  another  member  or  to 
a  strang-er  does  not  dissolve  the  partnership,  as  in 
ordinary  partnerships.  Chllders  v.  Neely,  47  W.  Va. 
70.  84  S.  £.  Rep.  828. 

Liability  of  flember  for  Negligence  or  Braacii  of  Daty. 
—If  loss  comes  to  a  mlnlnfir  partnership  by  the  cul- 
pable negligence  or  breach  of  duty  or  wrongful  con- 
duct or  diversion  of  the  social  property  from  the 
firm's  business  to  other  business  by  one  member, 
he  is  personally  liable  therefor  in  an  accounting* 
between  the  members.  Chllders  v.  Neely,  47  W.  Va. 
70,  84  S.  E.  Rep.  828. 

Lien  of  Partners  on  Social  Property.— The  members 
of  a  mining  partnership  have  a  lien  on  the  social 
property  for  advances  or  balance  due  them,  after 
debts  ;  but  if  they  have  divided  the  property  or 
product  of  the  business,  giving  each  his  share  in 
severalty,  and  separating  it  from  the  balance,  no 
such  lien  exists  on  the  property  or  product  so  actu- 
ally divided.  Chllders  v.  Neely,  47  W.  Va.  70,  34  S. 
E.  Rep.  828. 

X.  SPECIAL  AND  LIHITBD  PARTNERSHIPS. 
Liability  of  Special  Partner  to  Creditors.- The  sbare 

of  the  special  partner  in  the  debt  due  to  the  firm  of 
which  he  Is  a  member,  will  be  retained  under  the 
control  of  the  court  having  jurisdiction  of  a  snit 
by  creditors  to  set  aside  a  deed  as  giving  prefer- 
ences, and  applied  to  the  satisfaction  of  the  cred- 
itors of  the  partnership.  McArthnrv.  Chase,  IS 
Gratt  688. 

A  court  of  equity  having  obtained  jurisdiction  of 
a  suit  by  creditors  to  set  aside  a  deed  improperly 
made  to  give  preference  to  a  certain  creditor  of  tlie 
partnership,  and  to  have  a  distribution  of  the 
assets  of  the  partnership  among  all  creditors,  may 
proceed  to  do  complete  justice  in  the  cause,  and  to 
make  a  personal  decree  against  the  special  part- 
ner who  has  made  himself  liable  as  a  general 
partner.  In  favor  of  the  creditors,  for  the  balance 
due  them  respectively  after  distributing  the  assets 
of  the  partnership  ratably  among  them.  McArtbnr 
V.  Chase,  18  Gratt  688. 

Share  of  Special  Partner— How  Ascertained. — ^To 
ascertain  what  Is  a  share  of  the  special  partner 
an  enquiry  will  be  directed  Into  the  ability  of 
the  firm  of  which  he  is  a  member,  to  pay  tbeir 
debts,  independent  of  their  claim  upon  the 
partnership,  and  Into  the  Interest  of  the  special 
partner  in  said  firm.  If  no  evidence  Is  offered  the 
presumption  is  that  the  firm  Is  able  to  pay  its  debts« 
and  that  the  special  partner  has  an  equal  interest 
in  the  concern.    McArthur  v.  Chase,  18  Gratt.   OSS. 

Deed  of  Trust  to  Special  Partner  from  Insolvent  Um 
Ited  Partnership— Liability.— A  special  partner  talcing^ 
a  deed  of  trust  to  secure  a  debt  due  to  a  firm  of 
which  he  is  a  member,  when  the  limited  partner- 
ship from  which  the  deed  is  taken  has  more  debts 
than  property,  makes  himself  liable  as  a  general 
partner  to  the  creditors  of  the  limited  partnership. 
McArthur  v.  Chase,  18  Gratt  688. 

Judgment  against  General  Partner*— Effect  on  Spednl 
Partner— The  fact  that  creditors  have  recovered 
Judgment  at  law  against  the  general  partners  in  a 
limited  partnership,  will  not  defeat  their  remedy 
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acainst  the  special  partner.  McArtbar  t.  Chase, 
13  Gratt.  083. 

When  ConfesflMl  JadffnenU  Void.— When  the  debU 
of  a  limited  partnership  exceed  the  value  of  its 
property,  confessions  of  Jndfirment  in  favor  of  some 
creditors  in  order  to  give  them  a  preference,  are 
void  as  to  the  other  creditors.  McArthnr  v.  Chase, 
IS  Gratt.  083. 

Meanlns  of  *«liisolveiicy.**-ln  the  Act  of  March  20, 
1837,  Sess.  Acts  1880-7.  p.  41.  in  relation  to  limited 
partnerships,  the  word  "insolvency"  means  that  the 
partnership  has  not  snfiicienu  property  and  effects 
to  pay  all  its  debts.  McArthnr  v  Chase,  18  Gratt 
083:  Wolf  V.  McGnsrin,  37  W.  Va.  567,  10  S.  £.  Rep.  798. 


XL  5BTTLEMBNT  AND  ACCOUNTING. 

1.  WHO  ENTITLED. 

Proposed  Partnership.— When  a  proposed  partner- 
ship was  never  formed,  but  advances  of  labor, 
material  and  money  were  made  for  its  benefit,  it  is 
proper  to  order  an  acconntinfir  so  as  to  pat  the 
parties  in  tUitu  quo.  Strlnfffellow  v.  Wise,  8  Va. 
Dec.  490. 

No  EvMence  of  Condition  of  Firm  Assets.— In  a  snit 
for  the  settlement  of  the  accounts  of  a  dissolved 
partnership,  the  commissioner  is  nnable  to  report 
any  evidence  as  to  the  condition  of  the  firm's  assets, 
etc.  In  snch  case  the  parties  will  be  left  in  the 
same  position  they  were  in  prior  to  the  snit  Slater 
▼.  Arnett,  81  Va.  438. 

Dirty  of  Plaintiff  to  Keep  Accounts— Negllirence.— 
Where  a  father  and  son  were  in  partnership,  in  a 
suit  for  an  accounting  after  the  death  of  the  father, 
the  son  proved  that  he  had  exclusive  and  absolute 
control  of  the  partnership  transactions,  and  was 
ctaarffed  with  the  duty  of  receiviuff  and  disbursing 
the  firm  receipts  and  profits.  It  appeared  that  the 
plaintiff,  notwithstandinsr  this  agreement,  had  kept 
no  books,  and  rendered  no  account  of  any  descrip- 
tion. On  account  of  his  neg-lig-euce,  he  was  not 
entitled  to  an  accounting-.  Ryman  v.  Ryman  (Va.), 
40  S.  E.  Rep.  90. 

Selling  Partners— Aflrreement  of  Purchasing  Partner 
to  Pay  Debts.— One  partner  purchased  the  other 
partner's  interest  in  the  firm,  bound  himself  to  pay 
the  firm  debts,  and  died,  leavinff  the  debts  unpaid. 
The  assets  of  the  former  firm  went  into  the  hands 
of  bis  administrator  c.  t.  a.  who  filed  a  bill  ag^alnst 
ttie  widow  and  children,  asking  that  the  will  be 
construed,  and  thsft  the  estate  be  administered  upon 
nnder  the  control  of  the  court  The  sellinsr  partner 
may  come  in  the  suit  by  petition,  to  have  the  firm*8 
assets  applied  to  the  payment  of  the  firm  debts,  and 
for  this  purpose  have  an  account  of  the  firm  assets. 
Shackelford  v.  Shackelford,  32  Gratt  481. 

2.  BETWEEN  THE  PARTIES. 
Valid  Settlenient  Binding.— Partners  having-  made 

a  valid  settlement  of  the  partnership  transactions, 
are  concluded  by  the  settlement  as  to  any  matters 
embraced  therein.    Foster  v.  Rison,  17  Gratt  321. 

Partial  Settlement  Conclusive  as  Par  as  It  Goes.- A 
partial  settlement  to  which  there  is  no  valid  objec- 
tion, is  conclusive  upon  the  parties  to  it  as  far  as  it 
fi-oes,  and  leaves  open  only  the  unsettled  portion  of 
tbe  account    Foster  v.  Rison,  17  Gratt  321. 

Effect  of  Unauthorized  Deed.— If  a  settlement  is 
made  by  one  partner  acting-  for  himself  and  an- 
other with  the  third,  it  is  not  invalidated  by  the 
fact  that  it  is  accompanied  by  a  deed  which  he  was 
not  authorized  to  execute  for  the  other  partner. 
Tbe  instrument  may  be  void  as  a  deed,  and  still  be 
good  evidence  of  the  terms  of  the  settlement  Fos- 
ter V.  Eison,  17  Gratt  821. 

411 


What  Constitutes  Pinal  Settlement.— Under  a  con- 
tract of  partnership  between  the  plaintiff  and  the 
defendant's  decedent  the  former  furnished  810,000 
to  build  a  mill,  and  $8,000  to  carry  on  the  business, 
and  the  decedent  was  to  furnish  his  time,  labor, 
and  skill.  It  was  agreed  that  if  the  plaintiff's  share 
of  the  profits  amounted  to  less  than  8  per  cent  on 
his  investment  she  could  terminate  the  contract 
and  withdraw  the  money  advanced.  In  considera- 
tion of  the  810,000  debt  and  $2,000  in  addition,  the  de- 
cedent sold  and  conveyed  to  the  plaintiff  the  mill. 
This  was  not  a  final  settlement  of  all  antecedent 
transactions,  and  was  not  a  bar  to  a  suit  for  the 
$8,00a    Lovett  V.  Perry,  98  Va.  604,  37  S.  E.  Rep.  88. 

Agreement  to  ArMtration— Finality  —If.  pendlufir  a 
suit  in  chancery  brought  by  one  of  three  partners 
ag-ainst  the  other  two  for  a  settlement  of  their  ac- 
counts, the  plaintiff  and  one  of  the  defendants 
asrreed  to  arbitrate  all  matters  in  difference  between 
them,  the  award  of  the  arbitrators  to  be  the  decree 
of  the  court  accordinsr  to  which  agreement  an 
order  of  reference  is  made,  and  the  arbitrators 
report  that  they  examined  the  books  and  awarded 
the  payment  of  certain  sums  by  the  other  defend- 
ant as  the  only  debtor  to  the  plaintiff  and  to  the 
defendant  who  agreed  to  the  reference,  and  state 
that  the  payments  already  made  by  that  defendant 
discharged  him  from  any  further  claim  of  the 
plaintiff  on  account  of  the  partnership,  such  report 
should  be  considered  as  an  award,  and  sufiiciently 
final  and  trood  between  the  parties  who  asrreed  to 
the  reference.    Fletcher  v.  Pollard,  2  Hen.  &  M.  644. 

Binding  in  Absence  of  Fraud  or  nistake.- On  the 
dissolution  of  a  partnership  the  parties  enter  into 
a  written  contract  partly  settling  the  partnership 
affairs,  and  fixing-  a  basis  for  future  settlement 
In  the  absence  of  fraud  or  mistake,  such  contract 
must  furnish  the  basis  of  a  settlement  of  the  estate, 
which  is  soufirht  by  heirs  of  a  deceased  partner. 
Holt  V.  Holt  48  W.  Va.  897,  35  S.  E.  Rep.  19.  Unless 
the  partners  have  stipulated  otherwise,  or  having- 
stipulated,  have  abandoned  their  agreement  in  a 
suit  to  settle  their  accounts,  a  court  of  equity  will 
commence  with  the  last  stated  account  between 
them,  which  will  be  held  conclusive  of  their  deal- 
UifiTs  up  to  that  time,  in  the  absence  of  srross  error  or 
fraud.    Moore  v.  Wheeler,  10  W.  Va.  35. 

Same— Effect  of  Note.— If  upon  a  settlement  a  note 
or  obligation  be  executed  by  one  of  the  parties  to 
the  other,  for  the  balance  found  due  on  such  settle- 
ment, such  note  will  be  held  conclusive  upon  all 
theltem^of  the  accounts  so  settled,  unless  it  be 
clearly  shown  that  there  was  in  such  settlement 
some  mistake  or  fraud.    Mahnke  v.  Neale,  23  W.  Va. 

5ame— Suit   to    Reopen— Allegation    and   Proof.— A 

member  of  a  partnership  seeking  to  reopen  a  settle- 
ment, on  the  ground  of  accident  mistake  or  fraud 
therein,  must  alleere  and  prove  the  particular  facts 
wherein  such  accident,  mistake  or  fraud  consists, 
and  failing-  to  do  so,  his  bill  will  be  dismissed  at  the 
hearinff.    Mahnke  v.  Neale.  23  W.  Va.  57. 

Same— Purchase  of  Good  Will  and  Trade  Mark— Inad- 
equacy  of  Price.— If  a  survivinsT  partner,  without 
fraud,  purchases  the  trade  mark  and  srood  will  of 
a  firm  for  an  inadequate  price,  erroneously  suppos- 
insr  that  they  survived  to  him,  the  sale  will  not  be 
set  aside  and  an  accounting  of  profits  decreed,  but 
the  purchaser  will  be  required  to  pay  the  real  value 
of  the  property  acquired,  with  interest  from  the 
sale.    Tennant  v.  Dunlop,  97  Va.  284, 83  S.  E.  Rep.  820. 
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8.  APPOINTMENT  OF  RECEIVER. 

When  Appointed— LoM  or  Misappropriation  of  Prop- 

«rty.— In  a  suit  to  dissolve  a  partnersbip  and  settle 
it8  accouQts,  where  the  defendant  in  possession  de- 
nies the  partnership,  a  receiver  should  not  be  ap- 
pointed unless  the  fact  of  partnership  is  clearly 
proven  in  the  cause  and  there  is  dang-er  of  the  loss 
or  misappropriation  of  the  property  of  the  Arm,  or  a 
material  part  thereof.  Wood  v.  Wood,  60  W.  Va.  670, 
40  S.  E.  Rep.  41& 

Same-Biwlness  Succearful.— In  a  suit  between  part- 
ners for  the  purpose  of  establlshinfir  a  partnership, 
and  havinir  the  same  dissolved  and  the  accounts 
settled,  an  amended  and  supplemental  bill  praying^ 
for  a  receiver  havinif  been  filed,  where  the  defend- 
ant is  in  possession,  and  conducting  a  successful 
and  prosperous  business,  who  denies  the  partner- 
ship, and  is  solvent,  and  able  to  respond  in  dam- 
ages, the  court  will  not  appoint  a  receiver.  Wood 
V.  Wood,  80  W.  Va.  570,  40  S.  E.  Rep.  416. 

Only  for  Windlnaf  Up  of  Business.— The  principle 
upon  which  a  court  of  equity  interferes  between 
partners  by  appointing  a  receiver  is  merely  with  a 
view  to  relief  by  winding  up  and  disposing  of  the 
concern  and  dividing  the  profits,  and  not  for  the 
purpose  of  carrying  on  the  partnership  ;  and  there- 
fore a  receiver  will  not  g-enerally  be  appointed  un- 
less it  appears  that  the  plaintiff  will  be  entitled  to  a 
dissolution  at  the  hearing-.  Satterlee  v.  Cameron,  1 
Va.  Dec.  517. 

Question  as  to  Bzlstence  of  Partnership  or  Share 
of  Prof  Its— Issue —In  cases  of  partnership,  where 
there  is  an  applidtion  for  a  receiver,  and  upon  the 
evidence  there  Is  doubt  whether  there  was  a  partner- 
ship between  the  parties,  or  as  to  the  share  of  the 
profits  to  which  the  plaintiff  is  entitled,  or  as  to  the 
dissolution  of  the  partnership  by  mutual  consent  at 
a  particular  time,  the  court  should  direct  an  issue 
to  determine  these  questions.  Satterlee  v.  Cameron. 
1  Va.  Dec.  617. 

4.  APPLICATION  OF  ASSETS. 

Dissolution  and  Assumption  of  Debts  hy  One.— In 
ascertaining-  the  state  of  the  accounts  between  the 
partners,  where  the  firm  is  composed  of  but  two 
members,  and  one'has  taken  all  the  assets  and  as- 
sumed the  payment  of  all  the  debts,  each  should  be 
credited  with  what  the  firm  owes  him,  if  anythinsfT 
and  with  whatever  assets  of  the  firm  he  has  taken 
by  the  dissolution  agreement,  if  any.  The  balance 
then  struck  will  show  what  is  due  to  and  from  the 
copartners,  respectively.  Koelz  v.  Brinkman,  50  W. 
Va.  270,  40  S.  E.  Rep.  878. 

By  Commissioner— According  to  Agreement- In  the 
settlement  of  a  partnership,  the  commissioner  hav- 
ing settled  the  accounts  between  the  firm  and  its 
members,  the  net  assets  should  then  be  ascertained 
by  deducting  from  the  total  assets  the  total  liabili- 
ties, after  which  the  total  capital  contributed  by 
the  members  of  the  firm  should  be  deducted,  and 
the  remainder  divided  as  profits,  according  to  the 
ag-reementof  the  parties.  Koelz  v.  Brinkman,  60 
W.  Va.  270.  40  S.  E.  Rep.  578. 

Same— Accounts  l>etween  Firm  and  Members.— In 
the  settlement  of  the  accounts  of  a  solvent  partner- 
ship on  dissolution,  the  commissioner,  before  under- 
taking- to  ascertain  the  net  assets  and  profits  and 
distribute  the  same,  should  find  the  true  state  of 
the  accounts  between  the  firm  and  each  of  its  mem- 
bers as  separate  and  distinct  settlements,  after 
which  sums  due  the  firm  from  its  Individual  mem- 
bers, however  Incurred,  are  to  be  treated  as  assets, 
and  sums  due  from  the  firm  to  Its  members  as  lia- 


blllUes.    Koelz  V.  Brinkman.  50  W.  Va.  270.  40S.  E. 
Rep.  578. 
RIffhts  and  Liabilities  as  to  Advancemento— With. 

drawals.— Subject  to  the  rights  of  joint  creditors, 
where  an  account  is  taken  at  the  winding  up  of  a 
partnership  between  partners,  each  partner  is  en- 
titled to  be  allowed  against  the  other,  every  thing 
he  has  advanced  or  brougrht  in  as  a  partnership 
transaction,  and  to  charge  his  copartner  in  the  ac- 
count with  what  he  has  failed  to  bring  in,  and  with 
what  he  has  abstracted  from  the  joint  funds,  be- 
yond his  just  proportion,  and  nothing  will  be  con- 
sidered as  the  share  of  any  of  them,  but  that 
proportion  of  the  residue,  to  which  each,  on  a  bal- 
ance of  the  account  so  taken  may  be  ascertained  to 
be  entitled.    Moore  v.  Wheeler.  10  W.  Va.  85. 

Sale  of  Partnership  Property.— The  surviving  part- 
ner of  a  partnership,  having-  qualified  as  adminis- 
trator with  the  will  annexed  upon  the  estate,  brings 
his  bill  affainst  the  devisee  and  legatee,  charcring 
that  his  testator  was  largely  indebted  to  him.  ask- 
ing- among-  other  thing's  to  have  his  claim  estab- 
lished. He  then  offers  for  sale  his  testator's 
undivided  half  of  the  property  owned  by  them 
jointly.  The  whole  and  not  a  half  of  the  personal 
property  belonging  to  the  partnership  must  be  sold, 
and  the  proceeds  divided  between  the  llvinff  partner 
and  the  estate  of  the  deceased  partner.  Watson  v. 
Fletcher.  7  Gratt  1. 

Partner  a  Creditor— Transfer  of  Firm  Debts— Credits. 
— M.,  A.  and  R.,  partners,  dissolved  their  partnership; 
M.  being  a  large  creditor,  to  whom  debts  due  to  the 
concern  were  transferred  In  payment  with  the 
agreement  that  if  any  of  these  debts  could  not  be 
collected  other  debts  were  to  be  transferred  in  lieu 
of  such.  A.  was  the  acting-  party  and  transferred 
debts  to  M.  in  lieu  of  such  as  could  not  be  collected. 
In  settling  the  account  between  M.  and  the  partner- 
ship and  A.  and  the  partnership,  M.  is  to  be  credited 
as  of  the  date  of  the  agreement,  with  a  debt  re- 
turned: and  he  is  to  be  charg-ed  with  the  amount  of 
the  debt,  principal  and  interest  transferred,  in  lien 
of  the  first,  as  of  the  date  of  the  transfer;  and  A.  is 
to  be  credited  in  his  account  with  the  same  amount 
as  of  the  same  date,  as  if  It  had  been  paid  in  money. 
Robertson  v.  Read,  17  Gratt  544. 

Xli.  PLBADINQ  AND  PRACTICE. 

1.  ACTIONS  IN  FIRM  NAME.   . 

Common-Law  Rule.— At  common  law,  partners  can- 
not be  sued  otherwise  than  in  their  individual 
names,  and  as  the  allegation  of  a  partnership  name 
Is  merely  for  the  purpose  of  identification  and  de- 
scription. It  is  immaterial,  and  need  not  be  proven, 
and  hence  the  unnecessary  use  of  It  may  be  re- 
garded as  merely  surplusag^e.  Ck>urson  v.  Parker, 
39  W.  Va.  521.  20  S.  E.  Rep.  583. 

Cured  by  Verdict— In  Totty  v.  Donald.  4  Munf .  430, 
it  was  said  that  it  seemed  that  the  declaration  in  be- 
half of  a  mercantile  company,  by  the  name  of  the 
firm,  omitting  to  mention  the  names  of  the  part- 
ners, was  good  after  verdict 

No  Objection  on  Trial.- In  an  action  by  a  partner- 
ship, the  suit  is  brought  In  the  firm  name.  There 
are  members  of  the  firm  whose  names  are  not  in- 
dicated in  the  firm  name,  but  no  objection  is  taJcen 
to  the  mode  of  naming-  the  plaintiffs,  on  the  plead- 
ings. This  is  no  g^round  for  defeating  the  action  on 
the  trial  of  the  cause.  Downer  v.  Morrison,  2  Qratt. 
850.  See  infra^  "Actions  between  Partners  and  Tliird 
Persons." 
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2.  ACTIONS  BETWEEN  PARTNERS  AND  THIRD 
PERSONS. 

a.  Pabtiss. 

Airaiast    Represeatatlve  of    Deceued  Partner.— In 

Vlrfflnla,  ander  sec  14.  cb.  144.  Code  1860,  an  action 
at  law  apon  an  unseitled  account  with  a  partner- 
ship can  be  maintained  against  a  personal  repre- 
sentative of  a  deceased  partner:  hut  this  statute  is 
permissive  and  the  creditor  may  still  proceed  in 
equity,  which  is  g-enerally  a  more  complete  and  con- 
venient remedy.  Glazehrook  v.  Harveys,  1  Va.  Dec 
206. 

Contract  between  Firms  with  Common  Member— 
AMiynnent.— Where  both  the  creditor  and  debtor 
in  a  non negotiable  chose  in  action  is  a  partnership, 
in  which  there  is  a  common  member,  the  assiffuee 
cannot  maintain  an  action  therein,  notwithstand- 
ing  sec.  28ao  of  the  Code.  Aylett  v.  Walker.  92  Va.  540. 
24  S.  E.  Rep.  220. 

Infant  Partner  Omitted— Action  Badly  Bronffht- 
A  promissory  note  was  executed  by  one  of  two  part- 
ners in  the  firm  name.  One  of  the  partners  was  an 
infant  at  the  time  an  action  was  brought 
aerainst  the  adult  partner  only.  The  action  was 
badly  broufirht.  as  the  act  of  the  infant  was  voidable 
and  not  void.  Wamsley  v.  Lindenberffer,  2  Rand. 
478. 

Plrm  Insolvent  or  Bankrupt— Aaalfnee  or  Tmstee 
Plaintiff.- Where  a  firm,  as  such,  becomes  insolvent 
or  bankrupt,  all  actions  thereafter  brought  upon  a 
firm  claim  should  be  brousrht  in  the  name  of  the 
assifirnee  or  trustee  of  the  bankrupts.  Cannon  v. 
Wellf ord.  22  Oratt  195. 

Special  Partner— No  Interest  In  Claim.— When  a  sole 
general  partner  is  doiuff  business  under  a  firm 
name  in  which  business  another  person  is  inter- 
ested as  a  special  partner,  and  the  g^eneral  partner 
brings  suit  in  the  firm  name  on  a  claim  in  which  the 
special  partner  has  no  interest,  it  is  unnecessary  to 
make  such  special  partner  a  party.  Wetherlll  v. 
McCloskey.  38  W.  Va.  196. 

Married  Woman  —  Nonjoinder  -  Plea  —  Replication- 
Verdict.— In  an  action  at  law  against  a  person,  who 
had  entered  into  a  partnership  with  a  married 
woman,  living-  with  her  husband,  if  he  plead  in 
abatement  that  she  should  be  joined  with  him,  the 
plaintiff  can  traverse  the  plea,  alleging  that  she 
was  not  a  partner.  On  proof  by  defendant  of  her 
entering  into  the  agreement,  and  by  the  plaintiff 
that  she  was  a  married  woman,  living  with  her  hus- 
band when  the  debt  was  contracted,  verdict  should 
be  for  the  plaintiff,  as  she  could  not  be  recognized 
as  a  partner  in  a  court  of  law.  Carey  v.  Burruss,  20 
W.  Va.  671. 

b.  Dbclaration. 

Bond  Payable  to  Certain  Persons— Averments.— An 
action  cannot  be  maintained  by  a  mercantile  com- 
pany on  a  bond  payable  to  a  certain  j>erson  without 
averring  in  the  declaration  the  said  bond  to  have 
been  given  to  that  person  for  their  use,  or  to  have 
been  assigned  to  them  by  him  or  his  legal  represen- 
Utives.    Gordon  v.  Browne.  3  Hen.  &  M.  219. 

A  declaration  in  debt  against  two  partners,  charg- 
ing that  one  of  them  executed  the  bond  for  himself 
and  another,  without  any  other  averment,  is  too 
defective  to  support  a  judgment  against  such  other 
partner,  though  he  pleaded  payment,  and  a  verdict 
was  found  against  him.  Garland  v.  Davidson,  8 
Munf.  189. 

Aasampsit— Writing  Signed  by  One  Defendant-No 
■Recovery.— In  an  action  against  a  partnership,  the 
declaration  was  In  general  indebitatus  (utumptit  for 


the  hire  of  slaves,  for  which  the  defendant  promised 
to  pay  a  certain  sum  whenever  required.  No  recov- 
ery could  be  had  on  a  writing  signed  by  one  of  the 
defendants,  certifying  that  he  had  hired  the  slaves, 
and  that  this  should  entitle  the  plaintiff  to  the  bond 
of  the  other  defendants  for  the  same.  Wooddy  v. 
Fiournoy,  6  Munf.  606. 

Debt— Avermente.— In  an  action  of  debt  against  two 
partners,  the  declaration  charging  that  one  for 
himself,  and  the  other  by  his  certain  bill  penal 
bound  himself  and  his  heirs,  etc.  (the  bill  penal 
being  in  that  form),  without  containing  any  farther 
averments,  was  adjudged  to  be  insufficient  in  law  to 
maintain  the  action.  Shelton  v.  Pollock,  1  Hen.  & 
M.  428. 

c.  Plba. 

In  Abatement— Nonjoinder— Affidavit.— In  Prunty  v. 
Mitchell,  76  Va.  169,  which  was  an  action  on  a  part- 
nership transaction,  it  was  held  that  the  objection 
to  the  nonjoinder  of  a  co-contractor  as  defendant 
could  only  be  taken  by  plea  in  abatement,  verified 
by  affidavit,  when  the  variance  does  not  appear  on 
the  face  of  the  declaration.  Wilson  v.  McCor- 
mick,  86  Va.  996,  II  S.  E.  Rep.  976. 

Same— Same— Piled  at  Rules.— In  an  action  of  as- 
sumpsit against  a  partnership,  if  the  defendants 
claim  that  there  has  been  a  nonjoinder  of  proper 
defendants,  such  objection  can  only  be  raised  by  a 
plea  in  abatement  and  must  be  filed  at  rules.  Rut- 
ter  V.  Sullivan.  25  W.  Va.  427. 

Same— Same-Misjoinder.- Where  a  part  of  copart- 
ners only  are  sued,  or  other  parties  improperly 
included,  it  is  matter  to  be  pleaded  in  abatement 
for  nonjoinder  or  misjoinder,  and  if  so  pleaded  will 
defeat  a  recovery  against  those  only  who  are  em- 
braced in  the  action,  or  where  improper  parties  are 
included  as  copartners,  notwithstanding  sec.  19,  ch. 
177,  Code  1860.   Urton  v.  Hunter,  2  W.  Va.  83. 

5ame— Same-Joint  Contract.— In  an  action  against 
two  partners  to  recover  a  partnership  debt,  the  writ 
was  executed  on  one  only,  and  as  to  the  other,  was 
returned  "no  inhabitant  of  the  city,"  and  the  suit 
was  entered  abated  as  to  him.  One  partner  may  be 
sued  alone  for  a  partnership  debt,  and  he  can  help> 
himself  only  by  a  plea  in  abatement.  Though  the 
declaration  state  a  joint  contract  this  does  not  vary 
the  rule.  The  suit  was  properly  abated,  as  to  the- 
partner  not  served  with  the  process,  under  the  act 
of  assembly.    Brown  v.  Belches,  1  Wash.  9. 

d.  Rbpucation. 

Nonjoinder  of  Married  Woman.— in  an  action  against 
a  person,  who  had  formed  a  partnership  with  a 
married  woman,  living  with  her  husband,  if  he 
pleaded  in  abatement  that  she  should  be  joined  with 
him,  a  replication  that  she  was  a  married  woman 
when  the  debt  was  contracted  would  be  good. 
Carey  v.  Burruss,  20  W.  Va.  671. 

e.  Verdict. 

Abatement  by  Death  of  Plaintiff— No  Objection  after 
Verdict.— Where  a  suit  would  have  abated  by  the 
death  of  the  plaintiff,  and  the  defendants  might 
have  been  permitted  to  plead  de  novo,  if  they 
omitted  to  avail  themselves  of  the  death  of  the 
plaintiff,  but  on  the  contrary  admitted  that  certain 
persons  are  his  surviving  partners,  and  go  to  trial 
without  asking  permission  to  plead  de  novo,  they  are 
precluded  from  making  the  objection  after  verdict. 
Murdock  v.  Hemdon,  4  Hen.  &  M.  200. 

f.  JUDOMSNT. 

Omission  of  Firm  Name.— A  judgment  against  the- 
individual  members  of  a  firm  on  a  firm  liability  is. 
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not  erroneoas  for  failure  to  set  out  the  firm  name. 
Welmer  v.  Rector,  4S  W.  Va.  735,  28  S.  E.  Rep.  7ia 

Names  of  Partners  Omitted  In  Writ  and  Declaration- 
Service  of  Writ  on  Wronff  Party.— in  a  suit  against  a 
mercaotile  company,  if  tbe  names  of  tlie  partners 
be  omitted  in  the  writ  and  declaration,  and  tbe  writ 
be  served  on  the  person  not  named  in  either,  a 
Jndfirment  avainst  the  company,  for  that  person's 
failing-  to  appear,  cannot  be  sustained.  Scott  v. 
Dun  lop,  2  Munf.  840. 

No  Judgment  against  Persons  Not  Members.— A  dec- 
laration in  assumpsit  against  a  firm  alleged  it  to  be 
composed  of  five  persons,  who  were  named.  The 
evidence  on  trl^l  proved  that  the  debt  was  con- 
tracted by  the  firm,  but  that  three  of  the  named  de- 
fendants did  not  belong  to  the  firm.  No  judgment 
can  be  entered  against  said  persons  as  such  firm. 
Adams  V.  Powers,  88  Va.  612. 

Judgment  Taken  against  Part  of  PIrm -Merger. — 
Where  a  creditor  takes  a  judgment  against  one  or 
more  of  the  members  of  a  general  partnership, 
omitting  others,  he  loses  all  recourse  against  the 
latter,  although  dormant  partners  and  unknown  at 
the  time.  The  joint  contract  is  held  to  be  merged 
In  the  judgment  as  to  the  members  against  whom 
it  is  obtained  ;  and  being  merged  is  equally  barred 
as  to  the  others,  since  no  joint  suit  can  be  main- 
tained upon  it.  Mc Arthur  v.  Chase,  18  Gratt.  701. 
See  Ward  v.  Hotter,  2  Rob.  536. 

Confession  by  One  Partner— Herger.— In  a  joint  ac- 
tion against  partners,  judgment  was  confessed  by 
one.  and  afterwards,  during  the  same  term,  judg- 
ment was  rendered  against  the  other.  The  con- 
fessed judgment  did  not  merg%  the  cause  of  action, 
and  the  subsequent  judgment  was  valid  and  bind- 
ing.   Pitts  V.  Spotte,  86  Va.  71,  9  S.  E.  Rep.  501. 

Service  of  Writ  on  One  Partner  by  Plaintiff's  Direc- 
tion—Arrest of  Judgment— If,  by  direction  of  the 
plaintiff,  the  writ  be  served  on  one  only  of  two 
partners  in  trade,  when  the  declaration  shows  that 
the  plaintiff  knew  the  names  of  both,  and  he  get  a 
verdict  upon  the  plea  of  noncMsumptU,  pleaded  by 
the  partner,  on  whom  the  writ  was  served,  judg- 
ment ought  to  be  arrested.  Shields  v.  Oney,  5  Munf. 
550.  ^ 

Judgment  against  Part  of  Firm  Only  Valid.— Where 
a  judgment  is  rendered  against  two  partners  on  a 
partnership  debt,  and  one  of  the  partners  has  not 
been  served  with  process,  nor  appeared  to  answer 
the  action,  such  judgment  is  valid  as  to  the  partner 
served  with  process ;  and  an  execution  issued 
thereon  should  not  be  quashed,  on  his  motion,  on 
the  sole  ground  that  the  process  was  not  served  on 
his  copartner.  Lee  v.  Hassett  41  W.  Va.  868,  28  S.  E. 
Rep.  569. 

Declaration  against  Barnett,  Woolf oik  &  Co. ;  W. 
appears  and  pleads  nonassumpsUx  afterwards  B. 
against  whom  the  suit  had  been  entered  abated, 
entered  himself  a  defendant  and  without  filing  a 
plea,  united  in  defending  the  action.  Judgment 
against  B.  and  W.  only.  The  judgment  is  proper 
against  those  two,  as  they  did  not  discover  by  a  plea 
in  abatement  who  were  the  other  partners.  B.  by 
entering  himself  a  defendant,  and  going  to  triak 
bound  himself  to  abide  by  the  plea  of  his  partner. 
Barnett  v.  Watson,  1  Wash.  872. 

Judgment  against  Firm  Invalid  as  to  Partner  Not 
Served  with  Process  Nor  Appearing.— A  judgment 
rendered  in  ano4her  state  against  all  the  members 
of  a  partnership,  after  its  dissolution,  does  not  per- 
sonally bind  a  member  of  the  firm  not  served  with 
process  and  not  appearing  in  the  case,  although  the 


other  meml>ers  were  served,  or  appeared  and 
caused  an  appearance  to  be  entered  for  all.  Bowler 
T.  Huston.  80  Gratt.  266. 

A  judgment  in  New  York,  under  the  Code  of  Pro- 
cedure of  that  state,  against  the  members  of  a  dis- 
solved partnership,  one  of  whom  was  not  served 
with  process  and  did  not  make  any  appearance  in 
the  suit,  is  not  such  a  judgment  as  is  contemplated 
by  the  constitution  and  act  of  congress,  as  to  such 
person.    Bowler  v.  Huston,  SOOratt.  266. 

g.  Sbt-Off. 

Debt  Due  Individual  Partner.— In  an  action  against 
a  mercantile  company,  a  set-off  of  a  debt,  due  to  an 
individual  partner,  cannot  be  allowed.  Ritchie  v. 
Moore,  5  Munf.  388. 

h.  Attachment. 

Nonresidence  of  Partner- The  nonresidence  of 
one  partner  will  not  be  ground  for  attachment 
against  the  firm,  to  the  prejudice  of  social  creditors. 
Goodman  v.  Henry,  42  W.  Va.  526,  26  S.  £.  Rep.  6S8 

flay  Be  Sued  Out  by  One  Partner.— One  member  of 
a  mercantile  house  with  which  a  debt  has  been 
contracted,  but  has  not  yet  fallen  due,  is  competent 
to  make  complaint  on  oath  and  to  sue  out  an  attach- 
ment against  the  debtor,  under  the  provisions  of 
the  statute.  1  Rev.  Code,  ch.  128.  sec.  14.  Kyle  v. 
Connelly,  8  Leigh  719. 

Same— Execution  of  Bond.— As  one  member  of  a 
mercantile  house  with  which  a  debt  has  been  con- 
tracted is  competent  to  sue  out  an  attachment  for 
the  house  against  the  debtor,  so  that  the  member  is 
the  proper  person  to  execute  the  attachment  bond 
required  by  the  statute,  1  Rev.  Code,  ch.  28.  sec.  7. 
And  the  bond  of  the  partner  suing  out  the  attach- 
ment, with  surety,  conditioned  that  that  partner 
shall  pay  all  costs,  in  case  the  house  shall  be  cast  in 
the  suit,  and  all  damages  that  shall  be  adjudged 
against  him  for  suing  out  the  attachment,  is  a  good 
bond.    Kyle  v.  Connelly,  8  Leigh  719. 

5ame-Samo— Bond  Invalid— Attachment  Void.— An 
attachment  against  an  absconding  debtor  was  sued 
out  in  the  name  of  a  partnership  for  a  debt  due  the 
partnership,  and  the  bond  was  taken  of  one  of  the 
partners,  reciting  that  hs  had  obtained  the  attach- 
ment, and  conditioned  that  if  he  shall  be  cast  In 
the  suit,  he  shall  pay  all  costs  and  damages  which 
shall  be  recovered  against  Aim.  The  bond  was  lield 
to  be  naught,  and  the  attachment  illegal  and  void. 
Jones  V.  Anderson,  7  Leigh  806. 

1.  EVZDENCIE. 

Proof  of  flembers  Composing  Firm— When  Necea- 
sary.— When  a  warrant  Is  Issued  against  a  firm,  and 
the  summons  states  the  name  of  the  firm,  and  also 
the  names  of  the  individual  partners,  before  the 
trial,  whether  before  the  justice  or  before  the 
circuit  court  on  appeal,  the  plaintiff  is  not  bound 
to  prove  who  are  the  members  of  the  firm,  unless 
an  affidavit  be  filed  denying  that  those  named  In 
the  summons  constitute  the  llrm.  Hall  v.  Lyons. 
29  W.  Va.  410.  I  S.  E.  Hep.  5ffi. 

Proof  of  Partnership— When  Necessary.— In  an  ac- 
tion against  a  partnership  pleas  were  filed  deny- 
ing the  partnership,  but  were  withdrawn.  Tbis 
relieved  the  plaintiff  from  the  necessity  of  prov- 
ing the  partnership,  and  any  defense  in  that 
respect  was  cut  off.  Carlon  v.  Ruffner,  12  MT.  Va. 
297.    See  Phaup  v.  Stratton,  9  Gratt  61B. 

Of  Existence  of  Partnership.— In  an  action  acrainst 
three  persons  as  partners  for  goods  sold,  the  ques- 
tion at  issue  being  whether  two  of  them  'were 
partners  of  the  third,  the  plaintiffs  asked  a  witness 
if  he  had  heard  the  third  say  what  representations 
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lie  had  made  to  the  plaintiffs  at  the  time  he  pur- 
chased the  ffoods  from  them,  as  to  the  existence  of 
a  partnership  between  himself  and  the  other 
defendants.  This  evidence  was  properly  admissi* 
hie  to  prove  that  the  plaintiffs  intended  to  sell  to« 
and  that  the  third  partner  intended  to  purchase  for, 
a  partnership,  but  was  no  proof  asrainst  the  other 
two  that  they  were  the  partners.  This  evidence, 
however,  was  not  regularly  admissible,  even  for 
this  limited  purpose,  until  the  plaintiffs  had  of- 
fered evidence  tending  to  show  that  there  was  a 
partnership  between  the  three,  which  authorized 
one  to  purchase  on  the  credit  of  alL  Chapman  v. 
Wilson,  1  Rob.  207. 

la  an  action  of  assumpsit  for  the  price  of  ffoods 
asrainst  three  persons  as  partners  under  a  firm 
name,  the  question  at  issue  beinsr  whether  two  of 
them  were  partners  of  the  third,  by  whom  the 
foods  were  purchased,  the  two  appearinsr  to  have 
had  a  store-house  in  another  town,  a  witness  was 
asked  whether  he  saw  boxes  of  sroods  in  this  store- 
house marked  in  the  firm  name.  It  was  not  error 
to  permit  this  to  go  to  the  jury  as  a  link  in  the 
chain  of  circumstances,  as  it  has  a  connection 
with  the  matter  in  controversy,  though  very  slight, 
and  of  very  little  weight.  Chapman  v.  Wilson,  1 
Rob.  207. 

Note  in  Plrm  Nftine— Execution  In  Iwue— Proof  of  Dto- 
Mintion.— In  debt  on  a  note  signed  with  a  partner- 
ship name,  the  declaration  charges  that  the 
defendants  by  their  partnership  name  subscribed 
the  note,  and  there  was  no  affidavit  putting  the 
execution  of  the  note  in  issue.  They  were  pre- 
cluded from  showing  that  the  partnership  had  been 
dissolved  before  the  note  was  made,  and  that  the 
person  making  it  had  no  authority  to  execute  it 
for  the  other  partners.  Phaup  v.  Stratton,  9  Oratt 
0I&. 

Evidence  of  5et-Off.— In  an  action  of  assumpsit  for 
a  partnership  demand,  the  defendant  cannot  give 
In  evidence  as  a  set-off  the  delivery  of  the  goods  to 
an  individual  partner,  although  by  the  direction  of 
such  partner,  the  partnership  demand  was  entered 
as  a  credit  against  the  goods.  Armistead  v.  Butler. 
I  H.  &  M.  170. 

Proof  of  Handwriting— Instruments  In  Firm  Name. 
—The  act  of  February  5th,  1828  (Sup.  Rev.  Code,  ch. 
900,  p.  206).  dispensing  with  proof  of  handwriting  in 
certain  cases,  applies  to  instruments  signed  with 
the  name  of  a  partnership,  but  only  where  the 
declaration  alleges  that  the  defendants  subscribed 
their  names  thereto.    Shepherd  v.  Frys,  8  Qratt  442. 

AdmlMlMUty  -  Bill  of  Exceptions— Connection  be. 
tweea  Evidence  and  Hatter  In  Controversy.— lu  an 
action  against  three  persons  as  partners  for  goods 
sold,  the  question  at  issue  being  whether  two  were 
partners  of  the  third,  the  defendants  asked  a  wit- 
ness whether  he  was  present  at  a  settlement  be- 
tween the  three,  of  their  accounts  relative  to  their 
mercantile  transactions,  after  goods  had  been  fur- 
nished the  first  by  the  last  two;  whether  he  knew 
for  what  certain  bonds  then  executed  by  the  one  to 
the  other  two  were  given ;  and  whether  20  per  cent, 
on  the  amount  stated  to  be  due  was  not  included  in 
the  said  bond?  On  objection  the  evidence  was 
properly  rejected  as  the  bill  of  exceptions  did  not 
show  the  time  of  the  transaction  between  the 
defendants  nor  suggested  any  connection  between 
the  fact  which  the  evidence  was  offered  to  prove, 
and  the  matter  in  controversy,  nor  stating  any- 
thing from  which  such  connection  should  be  in- 
ferred.   Chapman  v.  Wilson,  1  Rob.  207. 


Surviving  Partners  — Sec.  23,  ch.  130,  W.  Va. 
Code  1868.— Surviving  partners  are  not  assignees  in 
law,  of  their  deceased  partners,  and  sec.  23,  ch.  130. 
Code  1808,  as  to  the  competency  of  a  party  to  testify 
in  his  own  behalf  in  respect  to  personal  transac- 
tions with  deceased  persons  against  parties  who  are 
executors,  heirs,  etc.,  of  such  deceased  person, 
when  they  have  acquired  title  to  the  cause  of  action 
through  or  from  such  deceased  person,  or  have  been 
sued  as  executor,  heir,  etci,  does  not  apply  to  actions 
agains(  such  survivors,  where  a  party  defendant 
is  a  witness  to  prove  payment  to  a  deceased  part- 
ner during  his  life.    Carlton  v.  Mays,  8  W.  Va.  245. 

Competency  of5urvlvlng  Partner  In  Action  against— 
Competency  of  Plaintiff.— In  an  action  against  a  sur- 
viving partner  upon  a  transaction  in  which  the 
deceased  partner  was  the  acting  party,  the  plaintiff 
introduces  the  defendant  as  a  witness.  The  de- 
fendant so  introduced  becomes  a  competent  witness 
in  the  cause;  but  this  does  not  render  the  plaintiff 
a  competent  witness.  Terry  v.  Ragsdale,  38  Gratt. 
842. 

Avowry— Deed  of  Lease  of  One  Partner  —A  deed  of 
lease  from  one  of  two  copartners,  sealed  with  his 
seal,  and  in  terms,  binding  himself  only,  is  not  ad- 
missible evidence  in  support  of  an  avowry  laying  a 
demise  by  the  copartners,  notwithstanding  the  deed 
be  expressed  as  "for  himself  and  his  partner,"  and 
it  be  proved  that  the  other  partner  knew  of  the  de- 
mise, and  was  satisfied  with  it.  Tuttle  v.  Bskrldge, 
2  Mnnf.  880. 

Admission  of  Partner  after  Dissolution.— Where  a 
debt  was  created  during  the  continuance  of  a  part* 
nership.  and  there  is  other  evidence  of  its  existence, 
or  its  existence  is  admitted  by  the  pleadings,  the 
admission  or  declaration  of  one  partner  as  to  the 
transaction,  though  made  after  the  dissolution,  is 
admissible  as  evidence  in  an  action  against  the  firm, 
with  the  limitation  that  such  admission  or  declara- 
tion cannot  Impose  a  new  obligation  on  his  co-part- 
ner, or  revive  against  him  one  that  is  barred.  Davis 
V.  Poland.  02  Va.  225,  28  S.  E.  Rep.  202.  See  section 
"Dissolution,"  subsection  "Admission  of  Partner 
as  Evidence." 

Bond  by  One  Partner  and  Third  Person -Partner  Not 
Signing- Competent  Witness  —  Release.-^  partner, 
without  any  authority  from  his  co-partner,  executed 
a  note,  under  seal,  in  the  partnership  name  for  both, 
for  money  loaned  the  firm.  There  was  also  another 
obligor  in  the  bond.  In  an  action  for  debt  against 
the  latter,  he  pleaded  fwn  eat  factum.  The  partner 
who  did  not  sign  the  bond  was  a  competent  witness, 
because  his  interest  was  equal  between  the  plaintiff 
and  defendant,  the  latter  having  by  deed  released 
him  from  liability  for  cost  of  the  suit.  Black  v. 
Campbell.  0  W.  Va.  51. 

3.  SUITS  BETWEEN  PARTNERS  AND  THIRD 
PERSONS. 

a.  Jurisdiction. 

Nonresidence  of  Partner.— A  suit  in  equity  may  be 
maintained  against  a  partnership,  if  one  of  the  part- 
ners resides  out  of  the  state,  although  the  remedy 
would  have  been  at  law,  if  they  had  both  been  resi- 
dents of  this  state.  Williams  v.  Donaghe,  1  Rand. 
800. 

Execution  of  Bond  by  Mistalce— Correction  in  Bquity. 
—A  sum  of  money  is  lent  to  a  firm,  and  the  firm  is 
charged  with  it  on  the  partnership  books,  but  the 
partner  with  whom  the  transaction  occurs,  executes 
by  mistake  a  penal  obligation,  in  the  name  of  the 
firm,  under  seal,  instead  of  giving  merely  a  prom- 
issory note:  one  of  the  partners  dying,  those  who 
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survived  him,  and  the  executors  of  the  decedent, 
convey  all  the  effects  belonfflnsr  and  debts  due  to 
the  £Lrm,  in  trust  to  pay  the  debts  due  from  the 
Arm;  then  the  creditor  who  lent  the  money  flies  a 
bill  in  equity  asrainst  the  survivinff  partners,  the 
executors  of  the  decedent,  and  the  trustee.  It  was 
held  that  although  at  law  there  would  be  no  remedy 
on  the  sealed  oblifiration,  except  asrainst  the  partner 
who  executed  it.  yet  equity  has  jurisdiction  to  cor- 
rect the  mistake,  and  hold  all  the  partners  as  much 
bound  as  if  there  were  no  seaL  Qalt  v.  Calland,  7 
Lelffh  604. 

Sale  of  Land  Owned  by  Partner  and  Pirn  for  Firm 
Debt—Parties.— The  creditors  of  a  firm  obtain  judg- 
ment against  the  sarvivinfir  partner,  who  dies,  and 
whose  administrators  exhaust  the  personal  assets  in 
payinsr  other  claims.  Then  the  creditor  flies  a  bill  in 
equity  against  those  administrators  and  the  heirs 
of  the  survivinff  partner,  and  the  representatives  of 
the  deceased  partner.  The  bill  seeks  a  decree  for 
the  sale  of  land  of  which  the  survivinsr  partner 
died  possessed,  some  of  which  belonged  to  himself 
and  some  to  the  flrm;  and  when  the  funds  from 
this  source  shall  be  exhausted,  then  it  seeks  to 
charge  the  representatives  of  the  deceased  partner. 
Held^  equity  has  jurisdiction  of  XXat  case,  and  the 
representatives  of  the  deceased  partner  are  prop- 
erly made  defendants.  Jackson  v.  Kinff,  8  Leisrh 
889. 

Partners  Declared  Bankrupts— Jurisdiction  of  State 
Court.— Where  a  partnership  is  dissolved,  and  the 
individual  partners  are  declared  bankrupts  in 
different  bankrupt  courts,  in  different  states,  each 
with  his  own  assiffnee,  and  in  their  schedules  make 
no  mention  of  partnership  debts  due  to  them  or  by 
them,  a  creditor  of  the  partnership  may  proceed  in 
a  state  court  to  subject  the  partnership  effects  to 
the  payment  of  the  partnership  debts.  Lindsey  v. 
Corkery,  29  Gratt  (KM. 

When  partners  as  such  are  declared  bankrupt, 
their  property,  both  partnership  and  individual,  is 
to  be  administered  under  section  86  of  the  bank- 
rupt act  of  1807.  in  the  bankrupt  court:  and  every 
creditor,  whether  individual  or  social,  must  prose- 
cute his  claim  in  that  court  Lindsey  v.  Corkery, 
29  Gratt.  OSD. 

To  Subject  Estate  of  Secret  Partner.- It  seems,  that 
a  bill  in  equity  properly  lies  to  subject  the  estate  of 
a  secret  partner  in  trade,  to  the  payment  of  a  debt 
contracted  by  the  ostensible  members  of  the  flrm. 
Cocke  V.  Upshaw,  6  Munf.  464. 

b.  Pabtibs. 

Bzectttors  of  Deceased  Partners.- In  a  suit  airainst  a 
mercantile  flrm,  alter  the  death  of  part  of  the  mem- 
bers, the  executor  of  the  deceased  partners  ousrht 
to  be  made  parties.    Carter  v.  Currie,  6  Call  158. 

Who  May  Sue  Survivor  for  Account.— Under  ordi- 
nary circumstances,  the  personal  representative  of 
a  deceased  partner  is  the  only  person  who  has  the 
riffht  to  sue  the  surviving  partner  for  an  account 
of  partnership  affairs:  but  under  special  circum- 
stances, a  distributee,  leiratee,  or  creditor  of  the 
decedent  may  flle  a  bill  against  the  personal  repre- 
sentative of  the  decedent  and  the  survivinsr  partner. 
Conrad  v.  Fuller,  98  Va.  16,  84  S.  E.  Rep.  898. 

Suit  for  Settlement— All  Partners.- Although  a  per- 
son having  a  claim  asrainst  a  mercantile  company, 
cannot  set  off  such  claim  against  a  debt  from  him- 
self to  one  of  the  partners,  yet  it  is  competent  for 
him  to  charge  that  partner,  in  equity  (in  extlnsruish- 
ment  of  the  said  debt),  for  so  much  of  the  surplus 
of  the  partnership  property  as  may  be  due  to  such 


partner  on  a  settlement  of  the  partnership  accoants, 
for  the  purpose  of  which  settlement,  and  also  for 
that  of  ascertalninsr  and  adjusting  his  own  claim 
against  the  company,  all  the  partners  should  be 
made  defendants  to  his  bill.  Dunbar  v.  Buck.  6 
Munf.  84. 

Death  of  Partner— Revival.— In  a  suit  affalnst  two 
partners,  one  dies  pending  the  suit— it  is  not  nec- 
essary to  revive  the  suit  ag-ainst  the  representative 
of  the  decedent,  but  the  plaintiff  may  proceed 
affainst  the  survivor  alone.  Townes  v.  Bircbett,  i^ 
Leiffh  178. 

c.  Bill. 

Names  of  Partners -Demurrer. —When  a  bill  in 
chancery  makes  the  individuals  composing-  a  firm 
defendants,  the  bill  ought  to  set  out  the  full  names 
of  the  members  of  the  flrm,  or  alleffe  that  their 
names  in  full  are  unknown,  and  could  not  be  ascer- 
tained by  the  plaintiff  after  dilifirent  inquiry;  and, 
if  it  fails  to  do  so,  the  defendant  shbuld  be  excused 
by  the  court  from  answering  or  demurring  to  such 
bill  until  proper  insertions  be  made  in  the  bill  of 
the  names  of  the  individuals  constituting  the  firm, 
or  it  be  made  to  appear  to  the  court  that  their  names 
cannot  be  ascertained.  But  such  defect  is  not  a 
ifood  ground  for  a  general  demurrer.  Rog-ers  v. 
Verlander.  80  W.  Va.  619.  6  S.  E.  Rep.  847. 

To  Sell  Real  Estate— Multifarious.— A  bill  to  subject 
the  real  estate  of  the  three  mtmbers  of  a  flrm  to 
the  payment  of  two  judgments,  oneag-alnst  the  firm 
and  the  other  ag-ainst  two  members  thereof.  Is  not 
multifarious  as  to  the  third  member,  as  he  is  inter- 
ested in  haviuff  the  realty  of  his  partners  subjected 
to  the  payment  of  the  flrm  debts  rather  than  his 
own.  Alexander  v.  Alexander.  85  Va.  858, 7  S.  E.  Rep. 
885. 

Firm  Dissolved— Not  Necessary  to  Use  Firm  NaoM.- 
When  a  flrm  has  received  money,  and,  after  iu 
dissolution,  a  chancery  suit  is  brought  against  the 
persons  who  were  members  of  the  flrm,  to  compel 
them  to  refund  the  money,  it  is  not  necessary, 
thouffh  it  is  usual,  to  describe  these  persons  as 
lately  doing-  business  under  a  certain  name,  in  the 
prayer  of  the  bill,  asking^  to  make  these  parties 
defendants,  but  if  the  bill  falls  to  do  so.  it  is  not  on 
that  account  demurrable.  Vance  v.  Kirk,  29  W.  Va. 
844.  1  S.  E.  Rep.  717. 

d.  Answbb. 

Of  Joint  Partners  In  Name  of  Both— Replication.— In 
Freelands  v.  Royall,  2  Hen.  &  M.  575.  the  answer  of 
one  Joint  partner,  in  the  name  of  both,  was  deemed 
sufficient,  the  complainant  having  flled  a  general 
replication,  and  taken  no  steps  to  compel  an  answer 
from  the  other  partner. 

e.  Sbt-Offs. 

Retiring  Partner  Indebted  to  New  Firm- Payment  of 
Old  Firm's  Debts.^One  of  the  members  of  a  part- 
nership sells  out  to  a  third  person,  and  the  new  flrm 
assumes  the  obligations  of  the  old.  The  retiring 
partner  becomes  indebted  to  the  new  firm,  and  exe- 
cutes his  bond  with  security  therefor,  which  bond 
is  assigned  for  value.  The  new  flrm  falls,  and  the 
partners  are  insolvent,  leavinsr  debts  of  the  old 
flrm  unpaid  to  a  larger  amount  than  the  bpnd  of 
the  retiring  partner,  who  pays  the  debts  of  the  old 
flrm.  The  retiring  partner  is  entitled  In  equity  to 
set  off  ag-ainst  his  bond  in  the  hands  of  the  assignee 
the  debts  of  the  old  concern,  which  they  were  bound 
to  pay,  and  which  he  had  paid.  Hupp  v.  Hupp.  6 
Gratt.  810. 

Sale  of  Debtor's  Estate  -Purchase  by  Actlngr  Partner. 
—The  obligor  of  a  bond  ffiven  to  a  partnership  dies. 
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and  at  the  sale  of  his  estate  the  actinsr  partner  of 
tbc  firm  buys  a  slave,  who  Is  carried  to  his  own 
plantation  and  kept  there.  The  price  paid  for  the 
slave  is  a  ffood  discount  against  the  bond.  Rose  t. 
Murchie.  2  Call  400. 

f.  Attachmbnts  in  Equity. 

Partners  Must  Be  before  the  Court.— In  an  attach- 
ment snit  in  equity  against  a  partnership,  where 
the  attachment  is  levied  on  the  social  assets,  it  is 
necessary  that  the  partners  should  both  be  before 
the  court,  either  by  actual  or  constructive  notice, 
before  any  decree  be  made  in  relation  to  such  prop- 
erty. Brown  V.  Gorsnch,  60  W.  Va.  614,  40  S.  E.  Rep. 
376. 

AlNrtemeiit— Service  of  Process  on  One  Partner.— in 
an  attachment  suit  in  equity  agrainst  a  partnership, 
it  is  error  for  the  court  to  abate  such  attachment 
and  dismiss  such  suit,  when  one  of  the  partners  has 
been  served  with  summons,  because  an  order  of 
publication  has  not  been  taken  against  the  other; 
but  the  court  should  require  the  plaintiff  to  mature 
his  suit  within  a  reasonable  time,  fixed  as  to  such 
absent  partner,  or  suffer  the  abatement  of  the  at- 
uchment  and  dismissal  of  the  suit  Brown  v. 
Gorsnch.  50  W.  Va.  614.  40  S.  E.  Rep.  370. 

Partners  Bankrupts —Priority  by  Attachment.— 
Where  a  partnership  is  dissolved,  and  the  individ- 
ual partners  are  declared  bankrupts,  one  creditor 
of  the  partnership  cannot  attach  the  partnership 
effects  so  as  to  obtain  a  preference  over  the  other 
partnership  creditors.  But  his  bill,  thouirh  pro- 
ccediuGT  only  for  his  own  debt,  may  be  treated  as 
for  the  benefit  of  all  the  partnership  creditors,  and 
an  account  of  the  creditor's  debts  and  of  the  part^ 
nership  effects  may  be  taken,  and  the  effects  dis- 
tributed among^  the  creditors  who  establish  their 
debts.    Llndsey  v.  Corkery,  20  Qratt.  060. 

g.  Injunctions. 

By  Proposed  Partner— Use  of  Finn  Name.— Where 
three  persons  proposed  entering  into  a  partnership, 
which  was  subsequently  formed  by  two  of  them, 
the  third  is  entitled  to  an  fn  J  unction  restraininsr 
tbc  firm  from  usinsr  his  name  as  a  part  of  the  firm 
name.    String-fellow  v.  Wise,  2  Va.  Dec.  490. 

Three  persons  form  a  partnership  for  the  purpose 
of  constructing'  a  portion  of  a  railroad.  During  the 
progress  of  the  work  one  of  the  partners  withdraws, 
and  is  subsequently  enjoined  bV  the  other  two  from 
interfering  w|th  them  in  the  prosecution  of  the 
work.  Upon  an  application  by  the  withdrawing 
member  for  a  receiver,  upon  the  grounds  that  he 
fears  the  improper  use  of  the  firm  name  by  the  re- 
maining partners,  and  that  they  will  remove  the 
asseu  of  the  concern  beyond  the  state,  it  was  held 
that  it  was  not  a  proper  case  for  the  appointment 
of  a  receiver  and  that  the  plaintiff's  remedy  was 
by  injunction.    Satterlee  v.  Cameron.  1  Va.  Dec.  517. 

h.  EVIDKNCB. 

Proof  off  Partnership— Question  Not  In  Issue.- Where 
the  pleadings  do  not  put  in  issue  the  question  of 
partnership  as  to  defendants.  It  is  not  necessary  to 
consider  any  evidence  of  the  existence  of  ,auch 
partnership,  as  the  question  is  not  properly  before 
the  court    Ruffner  v.  Hewitt,  14  W.  Va.  787. 

Proof  of  Component  Members— Plea— Affidavit. -The 
act  of  March  19,  1889,  Sess.  Acts  1889,  ch.  06.  S  4.  p.  48, 
ociy  applies  to  actions  brought  by  a  partnership; 
and  dispenses  with  proof  of  the  component  members 
of  the  firm,  as  described  in  the  declaration,  unless 
denied  by  plea,  verified  by  aflldavit  Shepherd  v. 
Fry8.8Qratt.  442. 

Secret  Partnership— Issue  to  Ascertain.— Where  a 


bill  was  brought  to  subject  the  estate  of  a  secret 
partner  to  the  payment  of  a  partnership  debt,  and 
the  fact  of  the  secret  partnership  be  doubtful  on 
the  testimony,  the  court  should  direct  an  issue 
to  ascertain  it    Cocke  v.  Upshaw.  6  Munf.  464. 

Variance  Immaterial.— in  a  suit  to  recover  a  debt 
the  bill  avers  that  the  defendant  is  indebted  to  the 
plaintiff  "upon  contract  for  merchandise  furnished 
by  the  plaintiff  to  the  defendant"  but  the  evidence 
shows  that  the  merchandise  was  furnished  by  the 
plaintiff  and  another  as  partners,  and  that  before 
the  suit  began  the  other  had  retired  froiA  the  firm, 
signing  all  his  rights  to  the  plaintiff.  The  variance 
between  the  pleadings  and  proof  was  not  material. 
Wetherill  v.  McCloskey,  28  W.  Va.  198. 

When  Vouchers  Not  Required.— in  settling  the 
accounts  of  a  mercantile  concern,  in  a  controversy 
between  the  partners  only,  it  is  sufficient  to 
examine  and  state  the  books  of  the  partnership, 
without  requiring-  vouchers  In  support  of  each 
specific  item.    Fletcher  v.  Pollard.  2  Hen.  &  M.  644. 

4.  SUITS  BETWEEN  PARTNERS  OR  REPRE- 
SENTATIVES.—See  "Settlement  and  Accounting," 
9upra. 

a.  JUBISDICTION. 

Accountlnff— No  Adequate  Remedy  at  Law.— in  a 
controversy  between  partners,  where  there  are 
partnership  accounts,  it  is  proper  that  they  should 
be  stated  and  settled  by  a  court  of  equity,  and  for 
this  purpose  there  is  no  adequate  remedy  at  law. 
Jones  V.  Murphy.  98  Va.  214.  24  S.  E.  Rep.  82& 

In  TiUar  v.  Cook.  77  Va.  477.  which  was  a  chancery 
suit  for  a  partnership  accounting,  the  court  said  : 
"The  partnership  relations  of  parties,  under  their 
contract  to  engage  in  their  joint  venture,  was 
plainly  a  ground  for  equity  jurisdiction.  The 
equity  for  winding  up  a  partnership  business 
originates  in  the  peculiar  character  of  that  relation- 
ship, as  involving  not  merely  a  community  of 
interest  but  the  employment  of  a  comnaon  stock, 
whether  consisting  of  property  or  mere  labor  and 
skill,  in  a  common  undertaking  with  a  view  to  a 
common  profit  And  before  the  interest  of  an  indi- 
vidual partner  can  be  known,  an  account  must  be 
taken  of  the  business,  the  assets  and  the  liabilities, 
so  that  the  divisible  surplus  may  be  ascertained. 
The  common-law  courts  cannot  take  this  account : 
if  a  dissolution  as  well  as  an  account  be  sought  the 
common-law  jurisdiction  is  altogether  excluded. 
The  incapacity  thus  existing  in  the  courts  of  law 
confers  a  jurisdiction  on  the  court  of  chancery." 

When  one  partner  attempts  to  recover  money  ad- 
vanced to  another  to  be  invested,  with  the  under- 
standing that  the  profits  shall  be  divided  equally. 
In  the  absence  of  proof  that  It  was  a  loan,  or  that 
the  partnership  was  limited,  the  proper  remedy  is  a 
bill  for  an  account  on  dissolution,  and  no  action  at 
law  can  be  maintained.  Newbran  v.  Snider.  1  W. 
Va.  168. 

Same— Same— Qamblinff  Partnerships.— For  the  set- 
tlement and  adjustment  of  gambling"  partnerships 
no  aid  will  be  given  in  a  court  of  equity,  nor  will  re- 
lief of  any  kind  be  given  to  one  partner  against  the 
other  arising'  therefrom.  Watson  v.  Fletcher,  7 
Gratt  1. 

Settlement  of  Transactions.— A  court  of  equity  has 
jurisdiction  to  wind  up  partnership  transactions. 
Kelly  V.  Largney.  1  Va.  Dec.  72. 

Same-Dissolution— Cause.— Equity  as  a  general 
rule  does  not  entertain  a  bill  for  account  between 
partners  unless  a  dissolution  and  winding  up  are 
asked,   and   cause   therefor   shown.    Then    there 
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shonld  be  dissolution  and  fall  final  account 
■ders  ▼.  Neely.  47  W.  Va.  70,  S4  S.  E.  Rep.  828. 

b.  DUBING  EZISTSNCB  OF  PARTNERSHIP. 

tieneral  Rule -Necessary  Prayer.— The  fireneral  rule 
Is,  that  a  court  of  equity  will  not  entertain  a  bill  for 
the  settlement  of  nartnership  accounts,  while  the 
partnership  is  still  existing,  and  the  bill  on  its  face 
shows  that  no  dissolution  is  contemplated.  Ordi- 
narily such  a  bill,  filed  pendinsr  the  partnership, 
must  either  directly  pray  the  dissolution  of  the 
partnershii;,  or  show  that  it  is  contemplated,  so 
that  the  general  prayer  for  relief  may  be  inter- 
preted to  include  a  prayer  for  dissolution.  Covllle 
T.  Oilman.  18  W.  Va.  814. 

Indivldoal  Contract  of  Partners  in  Individual  Names. 
— If  a  contract,  thousrh  made  concerninsr  the  part- 
nership affairs,  and  in  furtherance  of  the  Joint 
undertaking.  Is  the  individual  contract  of  the  part- 
ners who  are  parties  to  it.  and  If  it  is  made  by  them, 
in  their  own  name,  and  not  in  the  name  of  the  firm, 
an  action  may  be  maintained  thereon  by  one 
ag-ainst  the  other,  during-  the  continuance  of  the 
partnership.    Wriffht  v.  Michie,  6  Oratt  854. 

c.  Pabtibs. 

All  Partners  Necessary  Parties.— in  suits  for  the 
settlement  of  a  partnership  every  partner  should 
be  made  a  party.    Waffffoner  v.  Gray,  2  Hen.  &  M.  603. 

Deceasad  Partner— RepresentaUve  and  Heir  Neces- 
sary Parties.— In  a  suit  by  a  partner  against  the 
estate  of  another  to  enforce  contribution  for  firm 
debts  paid,  if  there  was  a  deceased  third  partner 
equally  liable,  his  administrator  and  heirs  are  nec- 
essary parties.  Compton  v.  Thorn,  90  Va.  668, 19  S. 
E.  Rep.  451. 

d.  Biijfi. 

Suits  for  Dissolution  and  Settlement— Sufficient  Alle- 
gations.—A  bill  filed  for  the  purpose  of  establishing 
,  the  fact  of  a  partnership  between  the  plaintiff  and 
defendant,  and  hayluff  same  dissolved  and  the  part- 
nership accounts  settled,  which  partnership  is  de- 
nied by  the  defendant,  and  the  alleffations  of  the 
bill  are  snfiiciently  definite  to  show  an  agreed  part- 
nership, and  that  the  same  went  into  actual  opera- 
tion, and  prayer  that  the  status  of  the  parties, 
plaintiff  and  defendant,  be  ascertained  and  settled; 
a  partnership  decreed  as  existing  between  them: 
the  interest  of  each  partner  be  ascertained  and 
declared:  that  an  account  be  taken  of  all  matters 
concerning'  the  partnership.  Including-  the  assets 
and  liabilities  of  the  concern  and  the  individual  ac- 
counts of  the  partner:  that  a  decree  be  entered  for 
the  sale  of  the  partnership:  and  that  the  defendant 
be  required  to  discover  the  profits  and  eaming-s  of 
the  copartnership.  Held  sufficient  on  demurrer. 
Wood  V.  Wood,  60  W.  Va.  870.  40  S.  E.  Rep.  410. 

Contract— Suit  to  Cancel— Intoxication— Allegations. 
—In  a  suit  by  one  partner  against  the  other,  where 
the  bill  alleges  that  a  contract  between  them  was 
sisrned  by  the  plaintiff  while  in  such  a  state  of  intox- 
ication that  he  did  not  know  the  extent  or  meaning- 
of  it,  and  that  the  contract  so  obtained  was  in  viola- 
tion of  the  rights  and  good  faith  which  should  pre- 
vail between  partners,  and  charg-es  that  the  same 
was  obtained  through  fraud,  and  for  the  purpose  of 
delaying  and  defrauding  the  plaintiff  from  obtain- 
ing his  full  rlfirhts  In  said  partnership,  it  Is  error  to 
sustain  ademurrer  to  such  bill.  Hunter  v.  Tolbard, 
47  W.  Va.  368.  84  S.  E.  Rep.  787. 

e.  PROOBBDINOS  BBrORB  COHMISSIONBB. 

Suit  for  Account— Necessity  for  Account  before  Com 


brougrht  by  one  partner  agrainst  the  other  after  the 
termination  of  the  partnership,  both  partners  arc 
regarded  as  actors,  and  the  accounts  must  be  suted 
by  the  commissioner,  and  the  rights  of  each  must 
be  finally  passed  on  by'  the  court  as  If  each  partner 
were  a  plaintiff  filing  a  bill  agralnst  his  copartner. 
Hyre  v.  Lambert,  87  W.  Va.  26, 16  S.  E.  Rep.  44& 

When  Proper  to  Recommit  Report- Where  a  blU  is 
filed  by  one  partner  against  the  other,  after  dissolu- 
tion, for  a  settlement  of  the  partnership  and  the 
partnership  accounu,  and  an  order  Is  made  in  the 
cause  for  that  purpose,  and  the  commissioner 
makes  his  report,  to  which  no  exceptions  are  filed, 
and  the  court  confirms  the  report  and  makes  a 
personal  decree  in  favor  of  one  partner  against  the 
other  for  the  payment  of  money,  it  is  competent, 
upon  a  petition  for  a  rehearing,  filed  by  the  partner 
against  whom  such  decree  is  made,  during  the  same 
term,  upon  a  proper  case  made  out,  for  the  court  to 
set  aside  such  decree  and  recommit  the  report  for 
further  account,  especially  where  the  court  sees 
that  Justice  and  equity,  as  between  the  parties,  re- 
quires such  proceedings.  Carper  v.  Hawkins.  8  W. 
Va.  291. 

Same-Qambllnic  Partnership— Evidence  of.— m  a 
suit  for  the  settlement  and  adjustmentof  a  partner- 
ship, althousrh  the  pleadings  do  not  show  that  the 
transactions  arose  out  of  a  partnership  for  gam- 
bling, yet  If  this  appears  in  the  evidence  before  a 
commissioner,  the  accounts  should  be  recommitted 
and  an  enquiry  directed  as  to  the  consideration  on 
which  the  claims  of  the  parties  are  founded.  Wat- 
son V.  Fletcher,  7  Gratt  1. 

Value  of  Goods  Increajed-Ol^iecUon.— in  a  suit  for 
the  settlement  of  partnership  accounts  one  partner 
cannot  object  to  an  order  increasinsr  the  value  by 
the  commissioner  of  the  partnership  ffoods  that 
were  chargeable  to  the  other  partner.  Stinson  v. 
Barley,  1  Va.  Dec.  745. 

f.  Dbcreb. 

Suit  for  Settlement— Personal  Decree  Proper.— In 
a  suit  for  the  settlement  of  a  partnership,  where  it 
appears  that  there  Is  something  due  to  one  from  the 
other,  the  proper  proceeding  Is  to  first  direct  a  sale 
of  the  partnership  property  and  apply  the  proceeds 
to  the  payment  of  the  debt;  and  if  the  proceeds  are 
not  sufficient  a  personal  decree  against  the  other 
partner  should  be  entered  for  the  balance  due. 
Canada  v.  Barksdale,  76  Va.  899. 

In  a  suit  between  parties  for  a  settlement  It  is 
error  to  arlve  a  final  decree  for  one  partner  ag-ainst 
another  for  the  payment  of  money  when  it  appears 
that  debts  due  from  the  firm  remained  unpaid  or 
unprovided  for,  unless  plaintiff  will  deduct  the 
amount  of  such  debts  from  the  same  which  he  seeks 
to  recover,  or  unless  some  ffood  reason  be  shown 
for  a  departure  from  the  general  rule.  Hyre  v. 
Lambert.  87  W.  Va.  26, 16  S.  E.  Rep.  446. 

Conclusiveness  of  Decree.— 'If  a  chancery  stilt  be 
brougrht  in  a  court  of  competent  jurisdiction  In 
another  state,  by  some  members  of  a  copartnership 
lately  doing  business  therein,  against  all  the  other 
partners,  some  of  whom  were  residents  of  this  state, 
to  settle  all  the  transactions  of  the  partnership,  and 
to  compel  the  several  partners  to  account  with  each 
other,  and  such  defendants  appear  and  file  their 
answers  in  said  cause  adoptinsr  the  alleffations  of 
the  bill,  and  joining  with  the  plaintiffs  in  the  prayer 
for  relief  in  the  bill,  and  a  final  decree  is  rendered 
therein  decreeing-  to  the  several  members  of  said 


-In    a  suit  in  equity  for  an   account.  |  copartnership   the  amounts  due  to  each  of  them 
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respectively,  tbe  riffbts  of  the  said  parties  in  resrard 
to  the  matters  embraced  in  said  suit  are  concluded 
by  Bucb  decree."  Hunter  v.  Stewart,  23  W.  Va.  549. 
Same-Offsets— Bstoppd.  —  In  a  cbancery  suit 
brouffbt  in  a  court  of  competent  jurisdiction  in 
another  state,  by  some  members  of  a  copartner- 
ship lately  doinff  business  therein,  against  all  tbe 
other  partners,  some  of  whom  were  residents  of 
this  state,  to  settle  all  tbe  transactions  of  tbe  part- 
nership, and  to  compel  tbe  several  partners  to 
account  with  each  other,  if  one  of  said  resident 
defendants  collect  the  amount  decreed  to  bis  code- 
fendant,  and  he  be  sued  by  such  codefendant  in 
this  Slate  to  recover  the  same,  such  defendant  will 
not  be  permitted  to  set  off  affainst  said  demand 
any  debt  or  claim  held  by  him  before  such  final 
decree  arising  out  of  such  partnership,  which  was, 
or  miffhthave  been  settled  thereby,  and  he  will  be 
estopped  by  such  decree  from  alleffinsr  and  prov- 
ing that  less  was  due  to  such  codefendant  when 
sach  decree  was  rendered,  than  the  sum  thereby 
decreed  to  him.    Hunter  v.  Stewart,  28  W.  Va.  649. 

Z.  EV^DKNCK. 

Proof  of  Pertnership— Anoant  Required.— Stronsrer 
evidence  of  tbe  existence  of  a  partnership  is  re- 
quired between  partners  than  by  third  persons 
Hinkson  v.  Ervin.  40  W.  Va.  111.  20  S.  E.  Rep.  849. 

BardeaefProot— Under  a  bill  for  the  settlement  of 
a  partnership  account,  the  burden  of  proof  is  on 
plaintiff,  and  if  he  cannot  furnish  sufficient  evi> 
dence  to  establish  a  partnership,  and  also  to  enable 
the  commissioner  to  state  partnership  account, 
his  suit  necessarily  fails.  Hinkson  v.  Ervin,  40  W. 
Va.lll.90S.E.  Rep.  849. 

Books  as  Evidence.— The  books  of  a  partnership 
are  competent  evidence  to  show  what  are  debts  of 
the  partnership  as  airainst  the  partner  who,  upon 
the  dissolution  of  tbe  partnership,  has  purchased  the 
as.Hets  of  the  partnership,  and  has  undertaken  to 
pay  its  debt.  Shackelford  v.  Shackelford,  82  Gratt 
481. 

Saoie— Copies.— The  books  of  a  partnership  being- 
evidence  In  a  controversy  between  partners  and 
those  claiming  under  them,  an  account  purporting 
to  be  a  copy  from  tbe  books,  exhibited  with  tbe 
answer  of  tbe  executor  of  one  of  the  partners,  and 
not  objected  to.  will  be  considered  in  this  court  as 
evidence.    Kyle  v.  Kyle,  1  Gratt  580. 

Seme-Voachers.- In  a  settlement  of  accounts  be- 
tween copartners,  the  books  of  the  copartnery  are 
admissible  evidence,  and  vouchers  for  every  item 
need  not  be  produced.  Brickbouse  v.  Hunter,  4 
Hen.  &  M.  868. 

Same— Before  Commissioner.- When  partnership 
accounts  are  referred  to  a  commissioner,  the  court 
will  rule  tbe  party  to  produce  before  him  any  books 
or  papers  which  may  relate  to  the  partnership,  but 
will  direct  the  commissioner  to  disregard  such 
parts  as  relate  to  the  private  affairs  of  either  party. 
Calloway  v.  Tate,  1  Hen.  &  M.  9. 

Partners  incompetent— In  a  suit  for  settling  tbe 
affairs  of  a  partnership,  every  partner  should  be  a 
party,  and  one  partner,  though  not  a  party  to  the 
RQlt,  cannot  be  a  witness  for  another  to  cbarire  their 
companion  in  relation  to  the  partnership.  Waff- 
goner  V.  Gray,  2  Hen.  A  M.  008. 

Seme— Survivor.— In  a  suit  to  settle  the  affairs  of  a 
partnership,  when  one  of  the  partners  is  dead  the 
surviving-  members  are  not  competent  witnesses  in 
regard  to  sach  affairs  under  sec  28,  ch.  100,  Acts 
1882.    Carskadon  v.  Minke.  26  W.  Va.  729. 


Cochran  v.  Street. 

April  Term.  1792. 

Juries— Verdict— impeachment   by     Jurors*— Case    at 

Bar.- Someof  the  jury  beiuff  persuaded  by  the 
others,  that  a  majority  agreeing  to  the  verdict,  it 
must  prevail,  do  not  object  This  being  proved 
by  many  of  the  jurors,  a  new  trial  ought  to  be 
granted:  and  a  Court  of  Equity  may  set  the  ver- 
dict aside,  and  award  a  new  trial,  where  the  ob- 
jection to  the  verdict  comes  to  tbe  knowledge  of 
tbe  party  too  late  to  enable  him  to  move  for  a  new 
trial. 

This  was  an  action  of  slander,  brought 
by  Street  against  Cochran,  in  the  County 
Court;  wherein  a  verdict  was  given  in 
favor  of  the  plaintifF  for  £1S0.  Cochran 
having  failed  in  a  motion  in  arrest  of 
judgment  obtained  an  injunction  on  the 
chancery  side  of  the  same  court,  suggesting 
that  the  trial  was  unfair,  and  brought  on 
by  surprise,  and  also  charging  misbehav- 
iour in  the  jury. 

The  cause  coming  on  for  a  hearing,  the 
court  (without  setting  aside  the  former  ver- 
dict, )  directed  a  new  trial,  and  the  verdict 
thereon  to  be  reported  in  order  to  a  final 
decree.  The  material  facts,  proved  by  the 
depositions  taken  in  the  suit  in  chancery, 
are,  that  this  cause,  and  another  of  Coch- 
ran V.  Street,  were  taken  by  consent,  out 
of  course,  to  be  tried  at  November  court  f 
but  that  the  latter  coming  on  first  employed 
the  whole  of  the  term;  so  that  this  was 
necessarily  continued  over  until  the  suc- 
ceeding term,  when  it  was  tried,  tho'  much 
objected  to  by  Cochran.  Four  of  the  jury- 
men declared  on  oath,  that  they  were  of 
op«nion  upon  the  evidence  that  no  damages 
ought  to  have  been  given  against  Cochran ; 
but  that  being  unacquainted  with  the  duties 
of  jurymen,  and  the  nature  of  their  office, 
and  being  told  by  others  who  were  more 
experienced,  that  they  must  agree  in  any 
verdict  which  the  majority  should  approve, 
thev  did  not  object  to  it. 

From  the  decree  of  the  County  Court, 
Street  appealed  to  the  High  Court  of  Chan- 
cery where  it  was  reversed ;  and  from  that 
decree   of  reversal,  an  appeal    was  prayed 

to  this  court. 
80  *Marshall,— for  appellant.    The  ver- 

dict in  this  case  is  the  finding  of 
only  eight  jurymen,  and  is  in  truth  no 
verdict  at  all.  If  the  circumstances,  which 
attended  it,  had  been  known,  it  could 
not    have    been    received    by    the    County 


*Jorles— Verdicts— Impeacliment  by  Jurors.— On  the 
question  as  to  when  the  evidence  of  jurors  will  be 
admitted  to  impeach  their  own  verdict,  the  prin- 
cipal case  is  cited  in/oot-nots  to  Com.  v.  McCaul,  I 
Va.  Cas.  271 :  foot-note  to  Carr  v.  Mag^ruder.  2  Pat.  & 
Hen.  107;  foot-note  to  Steptoe  v.  Flood,  81  Qratt.  828: 
Branch  v.  Burnley,  1  Call  158:  Foushee  v.  Lea,  4  Call 
280:  Terrell  v.  Dick,  1  Call  668:  Shobe  v.  Bell,  1  Rand. 
42,  48;  Bull  v.  Com..  14  Oratt  828.  838:  Howard  v. 
McCall.  21  Gratt  212:  State  v.  Cartriffht,  20  W.  Va. 
43:  Probst  v.  Braeunlich,  24  W.  Va.  868,  860.  See 
Price  V.  Warren,  1  Hen.  &  M.  886:  also,  monoarraphic 
note  on  "Juries"  appended  to Chahoon v. Com..  20 
Qratt  788. 
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Court.  Being  afterwards  discovered,  there 
was  no  remedy  but  by  the  equitable  inter- 
ference of  the  court. 

There  are  no  better  reasons  for  setting 
aside  a  verdict,  than  its  having  been  un- 
fairly procured,  whether  by  surprize  on  the 
parties,  or  mistake  in  the  jury. 

I  would  also  observe  that  the  appeal  in 
this  case  from  the  decree  of  the  County 
Court  was  premature ;  for  the  court  not  hav- 
ing set  aside  the  first  verdict,  but  merely 
directed  a  new  trial,  the  decree  was  inter- 
locutory only.  . 

Duval  for  appellee.  If  the  court  should 
affirm  the  decree  of  the  County  Court,  much 
injustice  may  flow  from  it,  as  after  so 
long  a  time  since  the  former  trial,  wit- 
nesses may  have  died,  or  removed,  by  which 
the  parties  may  not  have  so  fair  a  trial 
as  the  former  was.  Besides,  a  new  trial  can- 
not be  obtained  at  law  after  a  motion  in 
arrest  of  judgment;  and  therefore  it  ought 
not  to  be  directed  by  the  Court  of  Equity 
—5  Bac.  239,  242,  243. 

Nothing  can  be  productive  of  so  much 
mischief,  as  a  practice,  once  introduced,  of 
permitting  jurymen,  by  their  after  affida- 
vits, to  set  aside  their  own  verdicts.  They 
are  liable  to  be  tampered  with  out  of  court,  to 
defeat  the  fairest  verdicts,  and  thus  to  pro- 
duce endless  vexation,  and  real  injustice 
%o  the  parties ;  particularly,  where  one  of 
the  parties  may  in  the  meantime  have  lost 
his  witnesses.  The  proof  of  misbehaviour 
should  not  come  from  the  juryman  but  from 
some  other  person. — Durnf  and  East,  Rep. 
11. 

This  decree  is  as  final,  as  one  for  ne- 
groes, where  an  account  of  the  hires  is 
directed ;  and  yet  there  is  no  doubt  but  that 
an  appeal  may  be  taken  from  such  a  de- 
cree. 

Marshall  in  reply.  I  grant  that  in  the 
case  stated  by  Mr.  Duvall,  it  is  the  practice 
to  appeal  from  such  a  decree ;  but  the  rea- 
son of  it  is,  that  as  to  the  negroes  it  is 
final,  and  execution  for  them  may  issue 
immediately. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

We  do  not  take  into  consideration  the  depo- 
sitions, touching  the  merits  of  the  cause, 
before  the  jury.  They  were  the  proper 
judges  upon  that  subject.  As  to  the  un- 
fairness of  the  trial  on  the  score  of  sur- 
prise, there  is  no  doubt,  but  that  if  it  were 
proved,  it  would  afFord  good  ground 
81  for  granting  a  new  trial ;  *as  if  the 
cause  were  tried  out  of  its  turn,  with- 
out the  previous  consent  of  the  party.  But 
the  court  think  the  proof  too  slender  to  es- 
tablish the  fact. 

To  meddle  with  the  verdict  of  a  jury,  upon 
the  evidence  of  some  of  the  jurors,  is  a  del- 
icate business,  and  should  be  proceeded  in 
with  caution,  to  prevent  the  mischief  of 
the  jurymen  being  tampered  with.  Lord 
Mansfield  very  properly,  in  the  case  cited 
from  Durnf  &  East,  refused  a  new  trial 
upon  the  affidavit  of  two  of  the  jurors,  that 
the  cause  was  decided  by  cross  and  pile, 
because  it    went,    not  only  to  prove  them- 


selves guilty  of  misbehaviour,  but  also  ten 
others  of  the  jury.  But  here,  ten  of  the 
jurors  are  examined,  and  eight  of  them 
agree  in  the  fact,  that  part  of  their  body 
were  opposed  to  giving  any  damages  at  all, 
and  that  the  verdict  was  found  on  the  opin- 
ion of  a  majority.  Four  of  them  swear  that 
they  did  not  incline  to  give  any  damages; 
that  they  did  not  dissent  from  the  verdict, 
in  consequence  of  a  misapprehension  of  the 
law,  and  a  belief  that  the  opinion  of  the 
majority  was  to  prevail;  that  they  did  not 
previously  agree  to  be  bound,  by  the  deter- 
mination of  a  majority ;  and  that,  if  they 
had  known,  that  they  could  have  prevented 
a  verdict  till  their  consciences  were  satis- 
fied, they  would  not  have  agreed  to  the 
verdict.  There  does  not  appear  to  have 
been  any  tampering  with  the  jurors  by 
any  person,  in  order  to  obtain  this  informa- 
tion. It  comes  out  upon  examination  as 
other  testimony  does: — a  great  majority  of 
the  jury  confirm  the  fact  to  which  these 
four  have  sworn ;  and  none  of  them  con- 
tradict it.  It  is  clear  therefore  that  the 
verdict  was  found  under  a  mistake,  and 
that  a  new  trial  should  be  awarded. — The 
inconvenience  which  may  happen  from  an- 
other trial,  if  real,  is  to  be  attributed  to  the 
party  who  complains  of  it. — It  might,  but 
for  him,  have  been  had  at  a  much  earlier 
day. 

The  decree  of  the  chancellor  must  be  re- 
versed and  that  of  the  County  Court 
affirmed.  ^ 

Thornton  v.  Smith. 

April  Term.  1798. 

PlMdinir  and  Prsctlce  —  Declarstlon— Alleffstion  of 
Joiisdlction  of  Corporate  Court.*— Where  a  suit  i.s 
broaffht  in  a  Corporation  Court,  the  declaratioa 
must  lay  the  cause  of  action  to  have  arisen,  within 
the  jurisdiction  of  the  Court 

This  was  an  action  of  slander  brought  by 
the  plaintiff,  in  the  Court  of  Hustings,  for 
the  city  of  Richmond.  The  declaration  be- 
gins thus:  **City  of  Richmond  to  wit:"  It 
then  proceeds  to  lay  the  words  to  have  been 
spoken  *4n  the  city  aforesaid."  After  an 
imparlance  the  plea  of  not  guilty  was 
82  put  *in.  Verdict  for  ;f55,  and  judg- 
ment thereupon,  from  which  an  appeal 
was  prayed  to  the  District  Court,  where  the 
judgment  was  reversed:  The  cause  came 
tip,  by  writ  of  error,  to  this  court. 

The  PRESIDENT.  The  case  of  Medtard 
V.  Skipwith,  was  three  times  argued.  That 
was  an  action  of  debt  on  a  bond  in  the 
Borough  Court  of  Richmond,  which  was 
stated  in  the  declaration,  to  have  been  exe- 
cuted in  the  city  of  Richmond ;  without  al- 


«JttriMlictioii— Corporation  Courts  -Declaration  -Al- 
legation.—For  the  proposition  tbat,  in  action  in  the 
corporation  courts  the  declaration  must  allege  that 
the  cause  of  action  arose  trithin  the  Jurisdieti&n  of  the 
court,  the  principal  case  is  cited  in  Turherville  v. 
Lonff,  SHen.  &M.  318;  foot-not€  to  m\lY.  Pride.  4  Call 
107. 

See  monog-raphic  tMte  on  "Jurisdiction*'  appended 
to  Phippen  v.  Durham,  8  OratL  467. 
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ledgin^  it  to  be  within  the  jurisdiction  of 
the  court.  The  judgment  of  the  District 
Court,  affirming  that  of  the  County  Court 
rendered  for  the  plaintiff,  was  affirmed  in 
this. 

There  were  various  questions  agitated  by 
the  court  upon  that  occasion,  and  different 
opinions  given  upon  them,  most  of  which 
were  by  a  bare  majority.  Among  others  was 
this:  whether  the  words,  within  the  juris- 
diction of  the  court  were  indispensible  in 
every  declaration  in  a  Corporation  Court,  or 
might  be  supplied  by  other  words  equiva- 
lent to  them?  That  they  might  be  so  sup- 
plied, was  the  opinion  of  four  judges.  But 
a  bare  majority  determined,  that  in  that 
case,  the  words  were  not  supplied,  but  that 
the  omission  was  cured  by  the  confession 
of  judgment.  The  same  majority  also  de- 
cided that  the  £S  damages  laid  in  the  dec- 
laration, were  to  be  added  to  the  £IQ0  debt, 
which  deprived  that  court  of  its  jurisdic- 
tion. The  judgment  was  at  first  reversed; 
but,  on  the  third  argument,  a  worthy  judge 
changed  his  opinion,  and  it  was  finally 
affirmed. 

At  the  time  this  writ  of  error  was  moved 
for,  if  that  case  remained  as  authority— the 
question  would  have  been  reduced  to  a  sin- 
gle point,  namely,  whether  a  judgment 
upon  a  verdict  were  equal  to  one  given  upon 
the  confession  of  the  party? 

But  as  there  was  a  diversity  of  opinions, 
and  various  points  agitated  upon  that  oc- 
casion, the  court  were  willing  to  hear  the 
matter  argued  at  large,  as  if  that  case  had 
not  been  determined. 

The  case  has  been  entered  into  much  at 
length,  and  the  subject  having  been  ma- 
turely considered  by  the  court,  a  bare  ma- 
jority are  of  opinion,  that  the  judgment  of 
the  District  Court  is  right  in  reversing  that 
of  the  Borough  Court,  because  the  speaking 
of  the  words,  tho'  alledged  to  have  been  in 
the  city,  is  not  alledged  to  have  been 
within  the  jurisdiction  of  the  court.  That 
according  to  uniform  precedents,  those  pre- 
cise words  ought  to  be  used,  in  all  declara- 
tions ii;  courts  of  inferior  jurisdiction. 

As  the  judgment  of  the  court  is  founded 
upon  precedents  alone,  and  I  feel  a  full  con- 
viction, that  they  if  taken  in  a  coUect- 
83  ive  *view,  prove  the  direct  contrary,  I 
am  compelled,  painful  as  it  is,  to 
differ  in  opinion  from  my  worthy  brethren, 
and  to  give  my  reasons  for  it. 

Domestic  precedents  appear  to  me  to 
stand  thus : 

It  is  said,  that  no  case  has  been  deter- 
mined upon  this  point  in  the  former  Gen- 
eral Court,  nor  do  I  recollect  one. 

In  that  court,  since  the  revolution,  one 
is  mentioned ;  that  of  Pride  v.  Hill,  which 
was  an  ejectment  in  the  Borough  Court  of 
Petersburg ;  for  a  lot  in  that  town.  The 
demise  was  laid  to  be  made  in  the  town,  of 
a  lot  of  ground  situated  there. — The  plaintiff 
had  a  verdict  and  judgment ;  but,  upon  an 
appeal  to  .the  General  Court,  it  was  re- 
versed ;  because  it  was  not  alledged,  to  be 
within  the  jurisdiction.  This  was  said  to 
be  a  leading  case,  in  consequence  of  which, 


other  cases  were  uniformly  decided  the  same 
way;  but  the  names  or  number  of  them 
was  not  stated:  and  if  there  were  error  in 
that  case,  which  was  a  local  action  for  a 
house  in  town,  perhaps  within  the  view  of 
the  court  or  jury,  when  trying  the  cause, 
there  could  be  little  doubt  in  a  transitory 
action,  where  those  words  were  omitted. 

In  the  District  Courts,  where  the  same 
judges  act  separately,  we  find  they  are  not 
uniform  in  their  decisions  upon  the  point; 
The  judgment  in  Medtard  v.  Skipwith  being 
different.  But  how  comes  this  court  to  be 
bound  by  precedents  of  the  General  Court, 
(however  respectable  they  may  be)  whose 
judgments  this  court  are  authorised  to  con- 
trol? If  so,  and  they  have  erred  but  once, 
we  may  correct  it ;  but  if  they  have  repeated 
it,  shall  it  cease  to  be  error? 

In  Picket  v.  Claiborn,  this  opinion  did 
not  prevail.  The  General  Court  reversed 
the  judgment  in  that  case,  because  there 
was  no  declaration,  although  there  was  a 
confession  of  judgment.  This  court,  tho' 
forty  similar  precedents  were  mentioned, 
reversed  their  judgment. 

This  question  is  placed  upon  the  author- 
ity of  English  precedents.  I  shall  pres- 
ently consider  those  cases  at  large,  but 
let  us  first  enquire  how  far  we  are  bound 
by  their  authority.  The  ordinance  of  the 
convention  in  1776,  declares  all  the  statutes 
of  England  prior  to  the  4th  of  James  1st, 
which  were  of  a  general  nature,  applicable 
to  Virginia,  and  not  local  to  that  country,  to 
be  in  force  here. 

Applying  the  principle  of  that  ordinance 
to  the  force  of  precedents  from  thence,  if 
it  shall  appear,  that  the  rule  now  contended 
for  (admit  its  existence)  grew  out  of 
84  the  local  situation  *of  the  inferior 
courts  in  that  country,  and  was 
grounded  upon  considerations  in  which 
ours  totally  differ  from  theirs,  then  the 
precedents  cannot  bind  us. 

The  courts  of  inferior  jurisdiction  in  that 
country  are  various,  and  differ  much  in  the 
nature  of  their  constitutions. 

1st,  The  Spiritual  Courts,  limited  by  the 
subject  in  dispute,  to  matters  of  a  spiritual 
nature. 

2d,  The  Admiralty  Courts,  confined  to 
cases  arising  upon  the  high  seas — mariners 
may  sue  for  their  wages  in  the  common  law 
courts,  their  contracts  being  made  on 
land ;  but  they  may  and  generally  do  sue  in 
this  court,  because  here  they  may  all  join, 
and  charge  the  ship. 

3d,  The  County  and  Sheriff's  courts,  lim- 
ited to  the  county,  and  to  suits  of  the  value 
of  40s. 

4th,  The  Marshalsea  Court,  limited  to 
residence  within  twelve  miles  of  the  palace. 

5th,  Corporation  Courts,  Royal  Fran- 
chises, and  Courts  of  Manors,  all  confined 
to  residence  within  the  jurisdiction. 

6th,  The  Pie  Powder  Courts,  limited  as  to 
time ;  the  persons  and  subject  of  dispute 
which  must  arise  during  the  fair  between 
parties  attending  there. 

These  courts  and  many  others,  which  it 
w«uld    be   too  tedious  to  enumerate,  derive 
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their  existence  from  different  sources— Pre- 
scription, Charters,  and  acts  of  Parliament, 
&c.  Again,  they  differ  as  to  the  manner  in 
which  their  judgments  are  controled, 
either  before  or  after  they  are  rendered. 

Before: — As  1st  by  plea  to  the  jurisdic- 
tion; or  2d,  by  a  prohibition  from  a  Supe- 
rior Court. 

After:  1st  by  writ  of  error;  in  cases 
where  such  writs  lie : 

2d  By  prohibition :  where  error  does  not 
lie,  as  to  the  admiralty  and  Ecclesiastical 
Courts. 

3d  By  writ  of  false  judgment  to  the 
Base  Courts :  but  to  what  Courts  they  apply 
that  base  term,  I  cannot  say  with  accuracy. 

In  this  complex  view  of  the  inferior  ju- 
risdictions, it  would  have  been  difficult  in 
declarations,  to  describe  the  various  cir- 
cumstances on  which  the  jurisdiction  de- 
pended. It  therefore  became  a  practice, 
founded  in  convenience  and  propriety,  to  al- 
ledge  in  the  declaration,  that  the  cause  of 
action  arose  at  such  a  place,  within  the 
jurisdiction  of  the  court. 

In  Virginia,  we  have  no  Courts,  deriving 
their  origin  from  Prescription,  or  Charter. 
They  are  all  created  by  the  legislative  acts, 
defining  their  powers,  and  their  juris- 
85  dictions.  The  *true  criterion  of  dis- 
tinction between  our  superior  and 
inferior  courts,  seems  to  be  appellate  juris- 
diction :  placing  the  District  Courts  and 
all  above  them,  in  the  first  class;  and  in 
the  latter  the  County  and  Corporation 
Courts;  coupled  together  in  principal;  and 
referred  to,  as  in  the  same  predicament, 
in  the  laws  allowing  appeals,  which  some- 
times use  the  expressions  **from  the  County 
and  Corporation  Courts"  at  other  times  ^4he 
county  and  other  inferior  courts." 

Their  jurisdictions  are  described  in  the 
same  words,  as  to  limits,  tho'  not  as  to 
extent.  These  words  ^* within  the  jurisdic- 
tion" have  never  been  used,  or  considered 
as  necessary,  in  the  former. — It  is  sufficient 
to  alledge  the  cause  to  have  arisen  in  the 
county. — I  cannot  therefore  conceive,  why 
those  words  should  be  necessary,  to  bring 
the  cause  within  the  prescribed  jurisdiction 
of  the  Corporation  Courts. 

But  let  us  now  suppose  that  these  courts 
are  like  to  inferior  Courts  in  England : — it 
will  be  found  (I  conceive)  that  the  prece- 
dents are  misunderstood.  I  have  said,  that 
the  form  of  the  declarations  there,  were 
founded  in  convenience  and  propriety.  But 
that  ever  a  judgment  was  there  reversed, 
because  those  precise  words  were  omitted, 
if  a  place  was  alledged,  remains  I  think  not 
only  to  be  proved,  but  the  contrary  is  to  my 
mind  evinced  by  the  cases  produced,  if  the 
principle  of  them,  instead  of  the  sound  of 
the  reporters  words  be  attended  to. 

I  state  this  as  a  fact— that  in  all  the  cases 
relied  upon,  no  place  was  laid  at  which  the 
gist  (as  they  call  it)  of  the  action  arose. 
And  from  hence,  I  infer,  that  the  decisions 
in  those  cases  turned  upon  the  want  of  a 
venue,  which  was  not  to  be  presumed  in 
inferior  courts,  nor  did   the  statute  of  Jeo- 


fails, which  cures  the  want  of  it,  extend 
to  those  courts.  But  do  not  those  statutes 
extend  to  Corporation  Courts  here? 

1  Sfind.  73  is  referred  to  as  a  leading 
case.  But  the  error  in  that  was,  that  no 
place  was  laid  for  the  delivery  of  the  goods. 
In  2  Liev.  87.  no  place  was  alledged  as  to  the 
sale  and  delivery,  and  the  decision  clearly 
turned  upon  the  want  of  Venue.  1  Ventr. 
2,  is  liable  tv/  the  same  observation— no 
place  was  laid — for  tho'  the  demise  was 
laid  at  Middle-row,  the  declaration  did  not 
state,  where  Middle-row  was.  lb.  72.  Ber- 
nard and  Bernard— it  did  not  appear  where 
Hull  Bridge  was.  2  lyd.  Ray,  1310,  the  dec- 
laration does  not  alledge  where  the  pond 
was.  Durn.  and  East.  151.  It  is  not  stated 
that  the  money  was  had  and  received 
there.  In  2  Wils.  16,  if  it  had  been  stated 
that  the  goods  had  been  delivered  at 
Aylesbury,  the  judgment  I  think 
86  *would  have  been  different.  But  as 
to  these  cases  my  position  that  they 
turned  upon  the  want  of  venue,  is  deduced 
by  inference  only. 

Other  cases  plainly  prove  to  my  mind 
the  solidity  of  the  distinction. 

Bernard  v.  Bernard  1  Vent.  72,  is  no  au- 
thority either  way,  as  the  cause  finally 
went  ofF,  the  court  being  divided.  Waldock 
V.  Cooper,  2  Wils.  16  before  mentioned,  pro- 
duces in  my  mind  irresistible  conviction, 
that  if  the  declaration  had  alledged  the  goods 
to  have  been  delivered  at  Aylesbury,  it 
would  have  been  good,  without  expressly 
laying  it,  to  have  been  within  the  jurisdic- 
tion of  the  court. 

lyancaster  v.  Lovelace  12  Mod.  536,  is 
directly  in  point,  the  declaration  al- 
ledged the  cause  of  action  to  have 
arisen  at  Canterbury. — On  a  writ  of  error 
it  was  objected,  that  it  did  not  appear,  that 
the  jurisdiction  was  co-extensive  with  the 
city :  an  objection  which  could  not  be  made 
here.  But  it  was  said,  the  defendant  by 
coming  in,  and  answering,  had  waived  the 
advantage.  This  proves  the  principle  I  am 
endeavouring  to  support;  that  if  a  place  be 
laid,  and  there  be  no  plea  to  the  jurisdic- 
tion, it  is  too  late  after  judgment,  to  ques- 
tion the  jurisdiction.  In  Hard  wicks  cases 
116  there  is  one,  in  which  the  question  was, 
whether  the  residence  of  the  party,  on 
which  depended  the  jurisdiction,  was  de- 
fectively alledged  (which  is  the  most  that 
can  be  urged  in  this  case)  so  as  to  have  been 
good  on  a  demurrer.  Yet  after  verdict, 
it  was  presumed  to  have  been  proved. 
Mr.  Marshall  in  this  case  distinguished 
between  the  original  judgment  of  amerce- 
ment, and  the  action  of  debt  upon  the  judg- 
ment. At  the  time,  I  thought  there  might 
be  some  weight  in  this  argument,  but  it 
does  not  now  appear  to  me  a  sound  one. 
The  words,  good  on  demurrer  and  the  proof 
presumed,  must  respect  the  new  action, 
and  not  the  amercement;  from  the  conclu- 
sion  of  the  judges,  that  without  such  proof, 
the  amercement  would  have  been  coram 
non  judice,  and  void :  therefore  no  debt. 

It  is  laid  down  in  2  Ventr.  333,  that  a 
party  shall   never  be  allowed  to  assign  for 
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error,  that  which  he  might  have   taken  ad- 
vantage of  by  pleading. 

The  modem  cases  all  run  in  a  train  of  pre- 
suming every  thing  after  a  verdict,  accord- 
ing to  the  spirit  of  the  statute  of  Jeofails. 
They  further  prove  to  me,  that  all  the  cases 
cited,  turn  upon  the  want  of  a  venue,  which 
the  statutes  of  Jeofails  do  not  cure  in  pro- 
ceedings in  those  inferior  courts,  and  by 
no  means  upon  the  want*  of  those  partic- 
ular words. 
87  *Since    then     the     precedents   are 

founded  on  reasons  applicable  only  to 
the  nature  of  inferior  courts  in  England, 
(in  every  respect  unlike  to  our  Corporation 
Courts, )  to  which  our  act  of  Jeofails  does 
certainly  extend,  as  well  as  to  the  County 
Courts,  the  principle  of  presuming  every 
thing  after  verdict,  which  might  have  been 
proved,  remains  in  cases  of  this  sort,  as  in 
others,    uninfluenced    by  those  precedents. 

Would  it  not  be  strange,  that  after  a  fair 
trial,  where  the  defendant  waived  all  ex- 
ceptions not  connected  with  the  merits, 
when  if  they  had  been  well  founded,  he 
might  have  availed  himself  of  them;  and 
after  a  jury  has  assessed  the  damages  sus- 
tained by  the  injured  party,  a  superior  court 
shall  declare,  that  for  the  want  of  a  few 
cabalistical  words,  which,  if  inserted, 
every  man  of  common  sense  would  pro- 
nounce to  be  tautologous,  the  plaintiff  shall 
not  have  the  effect  of  his  judgment?  I  say 
tautologous,  because  if  the  cause  of  action 
arose  in  the  city,  the  law  declares  it  to 
be    within  the  jurisdiction  of  the  court. 

However,  the  other  judges  are  impressed 
with  a  different  view  of  the  subject,  and 
are  of  opinion  that  the  judgment  of  the 
District  Court  is  right.  After  having  dis- 
charged my  conscience,  I  shall  acquiesce  in 
the  opinion  and  not  stir  the  question  again, 
unless  the  other  judges  should,  on  any  fu- 
ture occasion,  wish  to  reconsider  it.* 

Judgment  of  the  District  Court   affirmed. 


David  Ross  v.  Erasmus  Qill  and  Sarah,  His 
Wife. 

April  Term,  1792. 

OvardisD  and  Wsrdt— Lease  of  Werd'e  Lends— Pay- 
HMat  ef  Rent— A  ffuardlan  may  lease  the  lands  of 
liis  ward,  durlnsr  Infancy,  if  the  sruardlanship  so 
lonff  continues,  and  may  reserve  the  rents  to  the 
ward  or  to  himself:  and  pa3^ment  of  the  rent. 
In  either  case,  to  the  ffuardian,  would  be  srood. 

D«M  lor  Reot—Verdict—Jodguientt— Release.— In  debt 
for  rent  the  debt  was  for  4901.,  the  debt  in  the 


*In  the  fall  term  of  1793,  the  case  of  Winder  t. 
£ddy.  was  decided  upon  the  same  principles.  The 
suit  In  that  case  was  brought  in  the  corporation 
Court  of  Fredericksbnrfir:  The  declaration  was 
beaded,  "corporation  court  of  Fredericksburg-,  to 
-vrlt:**  and  laid  the  cause  of  action  and  assumpsit 
"at  the  corporation  aforesaid."  but  the  words 
within  the  Jurisdiction  of  the  court  were  omitted. 
—Note  in  Original  EdiUon. 

tOiMrdkiB  andWerd.— See  monosrraphic  note  on 
"Guardian  and  Ward"  appended  to  Bamum  t. 
Frost.  17  Orattna 

tOeM  ier  Rent-Verdict- JodsoMiit— The  principal 
case  Is  cited  in  foot-note  to  Johnson  t.  Jennings,  10 


declaration  mentioned,  and  1801.  19s.  3d.  damages. 
Judgment  for  the  same  to  be  discharged  by  the 
payment  of  4S01.  The  latter  is  no  part  of  the  judg- 
ment, and  is  to  be  considered  as  a  release  of  the 
difference. 

Nonsuit— Riff ht  of  Court  to  Directs— The  court  may 
recommend  a  nonsnit,  but  cannot  direct  it  to  be 
entered,  against  the  will  of  the  plaintiff. 

Evidence— Province  of  Jury.|-The  Jury,  and  not  the 
Court,  are  to  decide  on  the  weight  of  the  evidence. 

l>cbt  for  Rent— Piea-NII  Debet— If  the  tenant  has 
enjoyed  the  land  uninterruptedly  under  the  lease, 
the  plaintiff  is  entitled  to  recover,  wliether  he 
had  a  title  to  the  land  or  not 

This  was  an  action  of  debt  determined 
in  tiie  District  Court  of  Petersburg  in  favor 
of  the  appellees,  the  plain tifiFs  in  that 
court.  The  declaration  demands  £490,  and 
contains  two  counts.  The  first  states  that 
lyucj  Newsum,  the  guardian  of  the  female 
plaintiff,  then  an    infant,    and  unmarried, 

did  demise  the  premises  for  which  the 
88        rent   is  ^claimed,    whereof    the    said 

Sarah  at  that  time  was  seized  in  her 
demesne  as  of  fee  to  the  said  Ross,  to  hold 
from  the  first  day  of  January  1776,  till  the 
said  Sarah  should  marry  or  attain  the  age  of 
21  years  which  ever  should  first  happen ; 
yielding  to  the  said  Sarah  ;f70  a  year. — It 
states  the  entry  thereupon  and  enjoyment 
for  eleven  years: — **that  afterwards,  to 
wit  on  the  first  of  June  1786  the  said  Sarah 
being  still  an  infant,  intermarried  with 
the  said  Erasmus,  and  ;f490,  for  the  rent 
for  7  years  ended  the  1st  of  January  1787, 
to  the  said  Erasmus,  and  Sarah,  after  the 
demise    of  the   said   premises  to   the   said 
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V.  Morgan,  85  W.  Va.  273,  18  &  E.  Rep.  880;  NeiU 
V.  Rogers  Bros.,  etc.,  Co.,  88  W.  Va.  881. 18  S  .  B.  Rep. 
664:  State  v.  Musflrrave.  48  W.  Va.  678,  28  S.  B.  Rep. 
816:  Lloyd  V.  Scott  16  Fed.  Cas.  786.  See  mono- 
graphic note  on  "Juries"  appended  to  Chahoou  v. 
Com..  30  Gratt  733. 
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David,  and  after  the  espousals  between  the 
said  Krasmas  and  the  said  Sarah  celebrated, 
— were  in  arrear  and  yet  are  Ac.  whereby 
action  accrued  to  the  said  plaintiff,  &c. 
Nevertheless  the  defendant  hath  not  paid 
Ac." 

The  second  count  states  a  demise  made 
by  the  plaintiff  Sarah  who  was  then  a  feme 
sole,  of  other  lands  to  the  defendant,  to 
hold  so  long  as  both  parties  should  please, 
yielding  the  yearly  rent  of  jf70.— also  the 
enjoyment  thereof  for  eleven  years  by  the 
defendant — the  marriage  of  the  plaintiff, 
and  the  same  sum  of  ;f  490  in  arrear  and  un- 
paid **  whereby  action  accrued  to  the  plain-^ 
tiffs,  &c.  nevertheless  &c."  the  damages 
are  laid  at  ;£800.     Plea,  owe  nothing. 

At  the  trial,  a  motion  was  made  by  the 
defendant,  for  a  nonsuit;  which  the  court 
refusing  to  direct,  a  bill  of  exceptions  was 
filed,  stating,  that  the  plaintiffs  gave  in 
evidence  a  memorandum  in  writing,  signed 
by  Joseph  Jones,  in  behalf  of  one  £ucy 
Newsum,  bearing  date  the  27th  of  January 
1776,  in  these  words  to  wit:  **That  David 
Ross  shall  occupy  and  possess  the  houses  and 
plantations  belonging  to  the  estate  of  Peter 
Jones,  from  Ist  of  January  1776,  until  the 
heir  shall  marry,  or  come  to  age ;  but  be  at 
liberty  to  give  it  up,  at  the  expiration  of 
any  of  the  years,  giving  three  months  pie- 
vious  notice ;  to  pay  £10  per  annum ;  to  leave 
the  plantation  in  tenantable  repair;  to 
commit  no  abuses  in  cutting  fire-wood,  nor 
get  more  rails  than  necessary  to  repair  the 
fences  from  time  to  time.  Should  the  heir 
when  of  age,  or  married,  want  the  said 
houses  and  plantation,  to  give  the  like  no- 
tice of  three  months,  before  the  expiration 
of  the  year;  otherwise  the  said  David  to 
remain  in  possession,  till  the  ensuing  year, 
on  the  aforesaid  terms :"  That  the  plaintiffs 
also  proved  by  a  witness,  as  well  as  by 
letters  of  the  defendant,  that  a  verbal  con- 
tract was  entered  into  between  the  mother 
of  the  plaintiff  with  the  defendant,  as  stated 
in  the  declaration,  of  which  the  defendant 
took  the  above  memorandum,  written 
89  by  *himself,  and  signed  by  Joseph 
Jones:  That  in  pursuance  of  the 
agreement  aforesaid,  the  defendant  entered 
into,  and  was  possessed  of  the  demised 
premises,  but  that  they  produced  no  proof 
of  any  contract  between  the  plaintiffs  and 
the  defendant,  other  than  as  above,  or  that 
the  memorandum  aforesaid  was  ever  as- 
signed to  the  plaintiffs,  otherwise  than  as 
stated  in  the  declaration :  and  this  being 
the  only  evidence  in  the  cause,  to  prove 
the  terms  on  which  the  defendant  held  the 
lands,  or  to  support  the  claim  for  rent;  the 
defendant  moved  for  a  nonsuit,  &c. 

The  jury  find  that  the  defendant  '*doth 
owe  the  debt  in  the  declaration  men- 
tioned,*' and  assess  the  damages  to  £120: 
16:  3. 

The  judgment  is,  that  the  plaintiff  recov- 
ered against  the  defendant  £^9Q,  the  debt 
in  the  declaration  mentioned,  and  their 
costs,  but  to  be  discharged  by  the  payment 
of  ;f 420^  together  with  the  damages  afore- 
said and  the  costs. 


The  PRESIDENT.— A  doubt  was  started 
at  the  bar  whether  two  counts  could  prop- 
erly be  laid  in  debt  for  rent;  at  least  with- 
out demanding  the  amount  of  the  two  rents 
claimed  in  both  counts.  Bfit  a  precedent 
of  a  similar  kind  was  produced,  and  as  the 
record  states  that  no  evidence  was  given  on 
the  second  count,  the  court  are  satisfied 
that  that  count  may  be  thrown  out  of  the 
case  as  mere  surplusage. 

An  objection  was  made,  that  the  verdict 
finds  that  the  defendant  owes  the  debt  in 
the  declaration  mentioned ;  and  there  being 
two  counts  for  the  same  sum,  there  is  noth- 
ing to  guide  the  court  in  referring  the  find- 
ing to  the  one  or  the  other. 

The  bill  of  exceptions  furnishes  an 
easy  answer  to  this  objection,  by  stating 
that  no  evidence  was  given  upon  the  second 
count,  and  tnat  full  evidence  was  given 
upon  the  first.  Of  course  the  verdict  ob- 
viously refers  to  that,  to  which  the  testi- 
mony applied,  and  considering  each  count 
as  a  distinct  declaration,  the  expression 
is  by  no  means  doubtful  or  improper,  par- 
ticularly as  the  second  count  appears  to 
have  been  abandoned  by  the  parties. 

The  court  were  certainly  right  in  reject- 
ing the  motion  which  was  made ;  as  we  are 
of  opinion  that  they  had  no  power  to  direct 
a  nonsuit,  however  destitute  the  plaintiff 
might  be  of  a  right  to  recover.  They  may 
advise  it,  and  may  direct  the  plaintiff  to  be 
called ;  but  if  he  refuse  to  suffer  a  non- 
suit, the  court  can  no  otherwise  protect  and 
enforce  their  opinion,  but  by  awarding  a  new 
trial,  in  case  the  jury  have  found  against 
their  direction.  Consequently  a  refusal  in 
the   court  to  direct  a  nonsuit,   cannot  be  a 

ground  of  exception. 
90  *If  the  court  admit   improper    evi- 

dence, an  exception  may   be  taken  to 
their   opinion ;  but  if  the  question    depend 
upon  the   weight  of   testimony,   the    jury,  • 
and  not  the  court,  are  exclusively,  and  un- 
controulably  the  judges. 

This  question  then  must  turn  upon  the 
whole  evidence,  as  well  the  parol  as  the 
written.  The  plea  is  nil  debet;  and  it 
was  insisted  at  the  bar,  that  nil  habuit  in 
tenementis  could  not  be  given  in  evidence 
— This  is  a  point  which  need  not  be  now  de- 
cided, since  the  lessee  having  uninterrupt- 
edly occupied  and  enjoyed  the  land;  he 
cannot  avail  himself  of  a  want  of  title  in  the 
plaintiff,  if  the  fact  were,  that  she  had 
none ;  it  would  have  been  otherwise  if  evic- 
tion had  been  proved. 

But  the  bill  of  exceptions,  tho'  it  does 
not  set  forth  the  parol  evidence  at  large, 
states  generally  the  weight  of  it,  and  that 
it  proved  a  parol  demise  as  laid  in  the  dec- 
laration. This  aided  by  the  verdict,  suffi- 
ciently establishes  the  title  of  Sarah,  to  the 
premises,  and  the  demise  of  them,  by  her 
guardian,  to  the  defendant. 

There  is  no  doubt  but  that  a  guardian 
may  lease  the  lands  of  the  ward  during  in- 
fancy, if  the  guardianship  so  long  con- 
tinue :  and  in  this  case,  the  demise  being 
from  year  to  year,  if  another  guardian  had 
been  appointed,  the  term  would  have  ceased. 
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The  reservation  of  the  rent  to  the  infant 
was  proper,  and  cannot  be  likened  to  the 
case  of  a  reservation  to  a  strang^er :  for  the 
inheritance  being:  in  the  ward,  there  is  a 
privity  between  her  and  the  lessee,  and 
therefore  there  is  no  doubt  of  her  rig-ht  to 
maintain  an  action  of  debt,  to  recover  the 
arrears  of  rent.  It  is  true  that  the  guardian 
may,  by  a  lease  in  writing,  reserve  the  rent 
to  himself  to  cover  advances  which  he  may 
make  for  the  use  of  the  ward ;  and  in  that 
case  the  action  must  be  brought  in  his  own 
name,  nnless  he  assign  the  lease  to  the 
ward.  The  reason  why  the  ward  cannot 
in  such  a  case  maintain  the  action  is,  that, 
as  he  must  declare  upon  the  written  lease, 
there  would  be  a  variance  between  the  alle- 
gation, and  the  proof.  But  in  either  case, 
there  is  no  doubt  but  that  a  payment' of  the 
rent  to  the  guardian,  during  the  continu- 
ance of  the  wardship,  would  be  a  good  dis- 
charge of  the  tenant  for  so  much. 

We  find  no  error  therefore  until  we  come 
to  the  entering  up  of  the  judgment.  The 
verdict  is  for  £^90  the  debt  in  the  declara- 
tion mentioned  and  £120  \  16:  3,  damages 
and  costs.  The  judgment  is  for  the  same, 
but  to  be  discharged    by    the    payment   of 

;f420. 

91  *Thi8  latter  part  we  do  not  consider 

as  being  any  part  of  the  judgment,  but 

merely  surplusage.     For  as  there  is  no  pen- 

^  alty  in  the  case,    the  law  does  not  warrant 

'  such  an  entry. 

As  the  plaintiffs  do  not  complain  of  this 
reduction,  we  consider  it  as  a  release  of 
so  much  by  them,  and  as  it  is  for  the 
benefit  of  the  defendant,  he  cannot  object. 

Judgment  affirmed. 


Bibb  V.  Cauthorne. 

April  Term,  1792. 

SbertfTs  Bond— Obligee.*— The  proper  obligee  in  the 
Sheriff's  bond  is  the  Commonwealth. 

Seme—ActioB  on— Jadffiiient.t— In  an  action  upon  a 
Sheriff's  bond  in  the  name  of  the  Commonwealth, 
for  the  benefit  of  a  person  ag-e-rieved  by  the  mis- 
conduct of  the  Sheriff,  the  judsrment  should  be 
entered  for  the  penalty,  to  be  discharged  by  the 
payment  of  the  damages  assessed  and  costs,  "and 
such  other  damages  as  may  be  hereafter  assessed 
Qpon  suing  out  a  scire  facias,  and  assigning  new 


•Sheriff's  Bond— Validity. -On  the  question  of 
the  validity  of  a  sheriff's  bond,  the  prin- 
cipal case  is  cited  in  Winslow  v.  Com..  2  Hen.  &  M. 
464.  4M.  See  monographic  note  on  "Official  Bonds" 
appended  toSangster  v.  Com..  17  Gratt.  124. 

^Same— Action  on— Judgments.— For  the  proposi- 
tion that,  in  an  action  upon  a  sheriffs  bond,  for 
miscondnct  of  the  sheriff,  Judgment  should  be  en- 
tered for  the  penalty,  to  be  discharged  by  payment 
of  the  damages  as.sessed  and  costs,  and  such  other 
damages  as  may  be  hereafter  assessed  upon  suing 
oat  a  tdrefaciag,  the  principal  case  is  cited  in  Newell 
V.  Wood,  1  Munf.  666:  Gordon  v.  Justices.  1  Munf.  8; 
Smith  ▼.  Cooper,  6  Munf.  405.  See  monographic  note 
on  "Offlclal  Bonds"  appended  to  Sangster  v.  Com., 
17  Gratt  184. 


breaches,  by  the  said  [Cauthorne,]  or  any  other 
person  or  persons  injured." 

This  was  an  action  of  debt  brought  in 
the  name  of  the  commonweaitlf  for  the  ben- 
efit of  Mrs.  Cauthorne,  against  William 
Bibb,  Richard  Bibb  and  John  Watson,  upon 
a  bond  executed  by  them,  the  former  as 
sheriflP,  the  two  latter  as  his  securities. 
The  breach  laid  in  the  declaration  is,  that 
the  said  William  Bibb  did  execute  two  writs 
of  fieri  facias  issued  from  the  County  Court 
of  Essex,  Upon  judgments  obtained  there  by 
A.  R.  against  the  said  Cauthorne,  notwith- 
standing two  writs  of  supersedeas  to  the 
said  judgments,  had  been  obtained  by  the 
said  Cauthorne  directed  to  the  said  William 
Bibb,  and  which  were  tendered  to,  and 
refused  by  him  before  the  service  of  the 
said  execution ;  and  for  selling  the  goods 
of  the  said  Cauthorne  upon  the  said  execu- 
tions, in  contempt  of  the  said  two  writs  of 
supersedeas,  although  there  was  manifest 
error  in  the  said  judgments,  which  the  same 
would  have  reversed ;  whereby  action  ac- 
crued to  the  commonwealth  for  the  benefit 
of  the  said  Cauthorne  to  demand  the  pen- 
alty of  the  said  bond. 

The  writ  against  William  Bibb  being  re- 
turned **no  inhabitant"  the  suit  abated  as 
to  him,  the  other  defendants  plead  condi- 
tions performed.  A  verdict  was  found, 
that  the  defendants  had  not  performed,  but 
bad  broken  the  condition  of  their  bond, 
and  assessed  the  damages  for  levying  the 
executions  in  the  declaration  mentioned,  in 
contempt  of  the  said  two  writs  of  super- 
sedeas to  ;f  260. 

The  judgment  of  the  court  is,  **that  the 
commonwealth  recover  against  the  defend- 
ants for  the  benefit  of  the  said  Cauthorne 
;flOOO  (the  penalty  of  the  bond)  and  the 
costs,  but  to  be  discharged  by  the  payment 
of  the  damages  aforesaid,  and  such  other 
damages  as  may  be  hereafter  assessed,  upon 
puing  out  a  scire  facias  and  assigning  new 
breaches." 

From  this  judgment  the  defendants  ap- 
pealed. 

92  »The    PRESIDENT.     It    was     ob- 

jected by  the  defendant's  counsel,  that 
this  action  ought  not  to  have  been  sus- 
tained, the  bond  haviner  been  made  pay- 
able to  the  commonwealth,  instead  of  the 
justices,  as  required  by  the  ordinance  of 
convention  passed  in  1776,  Ch.  5,  Sec.  8, 
which  gives  the  remedy  to  individuals  in- 
jured by  a  breach  of  it. 

If  the  counsel  had  been  correct  in  his 
premises,  his  conclusion  would  have  been 
right;  but  there  was  at  the  time  of  passing 
this  ordinance,  a  prior  subsisting  law  of 
1748  amended  by  another  in  1753,  which 
directed  the  giving  of  bonds  of  this  sort, 
payable  to  the  king,  and  pointing  out  the 
same  remedy  to  individuals,  injured  by  a 
breach  of  them.  This  law  amongst  others, 
was  by  the  same  ordinance  of  convention 
declared  to  be  in  force,  and  the  legislature 
in  1782  considered  it  as  being  in  force,  by 
referring  to  and  repealing  part  of  it. 
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The  bond  in  question,  pursues  the  form 
of  those  laws,  substituting  the  common- 
wealth for  the  king. 

CTpon  the  merits  the  plaintiff  is  right ; 
but  the  court  is  of  opinion  that  there  is 
error  in  the  judgment,  in  attaching  the  re- 
covery to  Catharine  Cauthorne  as  to  future 
injuries,  excluding  all  others. 

The  judgment  therefore  must  be  reversed 
for  this  error,  and  entered,  **that  the  com- 
monwealth recover  against  the  defendants 
the  said  sum  of  j^lOOO  and  the  costs,  but  to 
be  discharged  by  the  payment  of  the  dam- 
ages by  the  jury  assessed  for  the  benefit  of 
Catharine  Cauthorne,  and  the  costs,  and 
such  other  damages  as  may  be  hereafter 
assessed  upon  suing  out  a  scire  facias  and 
assigning  new  breaches  by  the  said  Catha- 
rine, or  by  any  other  person  or  persons  in- 
jured."   

Taylor  v.  Dundass. 

April  Term,  1T92. 

Bxecntloa  Book-Bntrles— Effect   as    Bvldence.— The 

execution  book  kept  by  the  Clerk  is  prima  facie 
evidence  of  the  truth  of  the  entries  made  In  it: 
but  it  may  be  contradicted  by  other  evidence. 

Bxecutlons- Replevy  Bond— Riff ht  to  Sue  Out  Second 
Bxecutlon  While  Bond  In  Force.*— An  execution  be- 
inff  levied  upon  the  property  of  one  defendant,  and 

.  a  replevy  bond  taken,  a  second  execution  against 
the  other  defendant  cannot  issue  so  lonff  as  the 
replevy  bond  Is  in  force,  it  beinff  a  satisfaction  of 
the  original  Judgment 

The  case  was  this :  Dundass   having   ob- 
tained a   judgment  against  Hendricks  and 
Taylor,  an  execution   was  taken  out  at  the 
request  of  Taylor,  who  was  only  a  se- 
93        curity,    in    order  *that    it    might   be 


*Bxectttlon«— Replevy  Bond— RIffht  to  5ae  Out  Sec- 
ond Bxecutlon  While  Bond  In  Force.- In  Ward  v.  Vass. 
7  Leiffh  148.  it  is  said:  "A  replevy  or  forthcoming 
bond,  solonff  as  they  are  in  force,  are  a  satisfaction 
of  the  Judgment,  and  no  new  execution  can  issue  un- 
til they  are  quashed.  And,  in  like  manner,  where 
an  execution  which  is  valuable,  such  as  an  eUffU, 
levari  facias  or  A^ri/acias,  h^s  "been,  executed  on  the 
estate  of  the  defendant,  a  new  execution  can  never 
issue  on  the  same  judgment,  until  the  first  execu- 
tion is  quashed.  (Taylor  v.  DundoM),  1  W<uh.  95." 
See  also,  citing  the  principal  case.  Winston  v.  Whit- 
locke.  6  Call  437:  Quinlinff  v.  Com..  2  Va.  Cas.  407; 
Com.  V.  Hewitt.  2  Hen.  &  M.  186:  Randolph  v.  Ran- 
dolph. 8  Rand.  492:  Garland  v.  Lynch,  1  Rob.  600. 

Same— QuMhInff.— In  Relnhard  v.  Baker,  18  W.  Va. 
800,  it  is  said:  "In  Hendricks  v.  Dundass,  3  Wash.  SO, 
the  court  quashed  an  execution  some  two  or  three 
years  after  the  return  day  of  the  execution,  as  will 
appear  by  this  case  in  connection  with  Taylor  v. 
Dundass,  1  Wash.  98.  This  practice  of  quashing  an 
execution  after  return  day,  is  incidentally  recog-- 
Dized,  and  impliedly  approved,  in  Claiborne  v. 
Gross,  and  Wimblsh  v.  Gross.  7  Leiffh  844,  and  in 
Beales'  Adm'r  v.  Botetourt  Justices,  10  Oratt  282.** 
See  also,  citing  the  principal  case.  Windrum  v. 
Parker,  3  Lieiffh  807:  Hendricks  v.  Dundass,  2  Wash. 
SO.  and  nots.  See  monographic  nots  on  "Executions" 
appended  to  Paine,  Snrv..  etc,  v.  Tutwiler.  27  Gratt. 
440. 


levied  upon  the  effects  of  Hendricks, 
who  was  about  removing  with  his  propertjr 
from  this  state.  It  was  issued  without  the 
knowledge  or  permission  of  Dundass,  but 
with  the  consent  of  a  gentleman,  who 
had  been  counsel,  for  him  in  the  High  Court 
of  Chancery,  upon  an  injunction,  obtained 
by  Hendricks,  to  the  judgment  at  law.  The 
execution  was  served  upon  the  property  of 
Hendricks,  and  a  replevy  bond  taken. 
The  security  being  entirely  insufficient, 
Dundass  sued  out  another  execution  with  a 
direction  to  levy  it  upon  the  property  of 
Taylor  onlv ;  and  upon  a  motion  made  by 
Taylor  in  the  County  Court,  where  the 
judgment  was  rendered,  to  quash  the  last 
execution,  this  question  came  on.  The 
judgment  of  the  County  Court  is,  **that  the 
execution  be  quashed,  it  appearing  to  have 
issued  illegally."— Sundry  exceptions  being 
taken,  the  cause  was  carried  by  supersedeas 
before  the  District  Court,  where  the  judg- 
ment of  the  County  Court  was  reversed, 
from  which  an  appeal  was  granted  to  this. 

The  PRESIDENT.  The  motion  made 
in  the  County  Court,  as  well  as  the  grounds 
of  the  courts  opinion,  are  imperfectly 
stated  in  the  record ;  and  had  nothing  else 
appeared,  perhaps  it  might  not  have  been 
sustainable.  But,  as  the  short  entry  of  the 
motion  and  judgment  was  probably  occa- 
sioned by  the  bill  of  exceptions  stating 
the  whole  evidence,  if  from  thence  it  ap- 
pears, that  a  second  execution  issued,  and 
was  levied,  after  a  former  one  had  been 
issued  on  the  same  judgment  against  the 
same  party,  returned,  **  levied  on  slaves 
and  a  replevin  bond  taken" — the  ground  of 
the  courts  opinion  will  sufficiently  appear, 
to  enable  a  superior  court  to  judge  of  its 
propriety. 

The  first  execution  is  set  forth,  dated  No- 
vember 18th  1789,  returnable  to  January 
court,  and  directed  to  the  sheriff  of  Cum- 
berland County.  The  return  dated  the  23d 
November  1789,  is  **  levied  on  Peter,  Ac. 
and  replevied  for  twelve  months,  J.  Hen- 
dricks security." 

The  second  execution  does  not  appear  in 
the  record,  nor  the  date  of  it;  except,  that 
it. is  stated  in  the  petition  for  the  superse- 
deas, to  have  been  issued  April  29th  1790, 
against  Hendricks  and  Taylor,  and  to  have 
been  served  on  Taylor's  property  only — and 
that  this  was  the  execution  which  Taylor 
moved  to  quash,  and  which  was^ quashed 
in  June  1790. 

The  time  of  the  firnt  execution  being  re- 
turned (on  which  the  question  as  to  the 
propriety  of  issuing  the  second  will  turn) 
is  no  otherwise  ascertained,  than  by  the  date 
of  the  return ;  which  I  suppose  (as  ex- 
pressed)   is    the    day     on    which    it    was 

levied. 
94  *It  was  for  this  purpose,  I  presume, 

that  the  execution  book  was  referred 
to,  where,  I  suppose,  the  clerk  enters  the 
time  of  the  return;  otherwise,  I  can  see  no 
reason  for  referring  to  it  at  all,  as  the  first 
execution  with  the  return  on  it,  was  before 
the  court. 
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The  bill  of  exceptions  presents  four  ques- 
tions, propounded  to,  and  decided  by  the 
court.  The  first  is  a  general  one :  Is  the 
execution  book  a  record,  not  to  be  contra- 
dicted by  parol  proof?  The  court  decided  in 
the  affirmative.  The  nature,  and  tendency 
of  the  parol  proof,  not  being  stated,  it  is 
difi5cult  to  decide  the  question,  as  a  general 
one  either  way.  That  the  execution  book, 
directed  by  law  to  be  kept  by  the  clerk, 
becomes  part  of  the  records,  seems  generally 
true.  But,  as  in  this  instance,  the  time  of 
returning  an  execution,  is  entered  by  the 
clerk  in  his  office,  without  any  writing  to 
direct  him,  and  as  he  might  make  a  mis- 
take in  his  entry,  although  prima  facie  it 
will  be  presumed  right,  it  would  seem  too 
rigorous  to  preclude  a  part  from  denying 
the  truth  of  the  entry,  if  made  out  by  clear 
proof. 

Suppose  a  case  of  a  motion  to  line  a  sher- 
iff for  not  returning  an  execution  in  time: 
the  execution  book  might  be  received,  as 
prima  facie  evidence,  to  prove  the  time  of 
the  return,  liable  to '  be  contradicted  by 
other  proof.  However,  as  no  evidence  is 
stated  in  this  case  to  have  been  offered,  to 
prove  a  mistake  in  the  entry,  I  conclude 
that  the  question  is  stated  as  a  general  one, 
relative  to  the  particular  evidence  spread 
upon  the  record. 

The  second  question  is :  whether  the  de- 
fendant might  be  admitted  to  prove,  by  any 
evidence  less  than  record,  that  the  first 
execution  was  not  issued  by  the  order  of 
Dnndass,  or  his  attorney?  This  is  decided 
by  the  court  in  the  negative. 

The  third  point  made,  was :  whether  the 
defendant  might  be  at  liberty  to  prove,  that 
Taylor  undertook  the  management  of  the 
first  execution,  which  was,  by  his  agent, 
unduly  served,  and  unfairly  executed ;  so  as 
to  deprive  the  defendant  of  the  benefit 
thereof?  the  court  thought  such  evidence  in- 
admissible, and  not  to  be  heard. 

The  fourth  question  was:  whether  the 
second  execution  ought  to  be  quashed,  being 
levied  only  on  Taylor's  estate,  and  it  not 
appearing  that  Dundass  had  received  any 
part  of  his  judgment,  or  any  satisfaction 
therefor,  from  the  said  Hendricks  and 
Taylor,  or  from  any  other  person?  This 
was  decided  in  the  affirmative.  Whether 
the  evidence,  offered  to  be  given,  was 
admissible  or  not,  as  contradicting  a 
95  record,  was  ^entirely  immaterial,  and 
did  not  tend  to  oppose  the  motion  for 
quashing  the  second  execution.  It  might 
have  afforded  good  ground  for  quashing  the 
first  execution,  or  might  have  entitled  Dun- 
dass to  a  suit  against  Taylor  for  his  con- 
duct, but  it  could  not  warrant  the  issuing 
of  the  second  execution,  where  a  former  one 
had  been  returned  levied,  and  continued  at 
that  time  in  force,  unquashed. 

As  to  the  fourth  question,  it  is  made  a 
point :  Whether  the  first  execution  being 
returned  levied,  was  a  bar  to  the  second, 
if  no  actual  satisfaction  was  made  on  the 
first.  The  replevy  bond  is  the  same  as  if 
the  estate  had  been  sold  to  the  amount  of  the 
debt ;  and  though  it  is  an  indulgence  given 


to  the  defendant,  still  the  execution  is  con- 
sidered as  levied,  and  the  judgment  dis- 
charged. 

According  to  the  £)nglish  authorities,  if 
a  motion  be  made  to  quash  a  second  execu- 
tion, or  a  writ  of  scire  facias  issue,  to  have 
execution,  after  service  on  one  defendant ; 
if  the  first  execution  be  valuable,  as  an 
elegit,  levari  facias  or  fi.  fa.  executed  on 
the  estate  of  one,  a  new  execution  can 
never  issue  on  that  judgment,  whatever 
becomes  of  the  estate,  unless  the  first  exe- 
cution be  quashed;  but  it  is  otherwise  in 
case  of  an  execution  against  the  body ;  for 
*that  is  not  a  satisfaction,  but  only  tends  to 
satisfy. — But  in  that  case,  whilst  the  body 
is  in  custody,  a  new  execution  cannot  is- 
sue, and  the  question  can  only  come  on, 
when  an  escape  or  death  happens,  or  when 
the  party  is  discharged  by  taking  the  oath 
of  an  insolvent  debtor.  The  distinction  is 
taken  in  Blumfield's  case,  5  Co.  Rep.  and 
many  others,  and  I  believe  no  case  lays  it 
down,  that  a  second  fi.  fa.  can  issue  on  the 
same  judgment  against  several  defendants, 
if  upon  the  first,  a  sufficiency  of  goods  had 
been  taken,  no  matter  to  which  of  them  they 
belonged. 

In  the  case  of  Dykes  against  Mercer,  cited 
in  2  LA,  Ray.  1072,  two  were  bound  in  a 
bond  jointly  and  severally,  and  judgment 
obtained  in  a  separate  suit  against  one. 
A  fi.  fa.  issued,  and  a  seisure  to  the  value 
returned ;  but  the  propertv  was  not  sold, 
nor  the  money  paid.  To  a  second  action 
brought  against  the  other  obligor,  this 
matter  was  pleaded  in  bar;  but  determined 
against  him,  nothing  but  actual  satisfac- 
tion by  the'  other  obligor  being  sufficient  to 
discharge  him.  In  this  case,  both  the  ob- 
ligors might  have  been  sued  separately*  at 
the  same  time,  and  judgments  obtained 
against  each  for  the  whole,  but  the  plaintifi^ 
could  receive  but  one  actual  satisfac- 
tion. 
%  *The  case  of  Hayling  against  MulU 

hall,  2  Blac.  Rep.  1235,  is  decided 
upon  the  same  principle:  to  wit,  that  the 
holder  of  a  bill  of  exchange  may  sue  a  sub- 
sequent endorser,  notwithstanding  an  inef- 
fectual execution  against  a  prior  endorser. 
In  that  case,  there  was  no  doubt,  as  the 
execution  was  against  the  body,  which  was 
rendered  ineffectual  by  being  discharged 
by  the  plaintiff. 

The  court  say  in  that  case,  that  the  rem- 
edy still  remains  in  force  (after  the  death  or 
discharge  of  the  defendant)  against  every 
other  endorser,  notwithstanding  the  ineffec- 
tive ca.  sa.  in  like  manner,  as  if  the  plain- 
tiff had  sued  out  an  unproductive  fi.  fa.  I 
understand  the  court  to  mean  by  this  ex- 
pression, an  execution  on  which  no  goods 
are  taken. 

ripon  the  whole,  we  are  of  opinion  that 
the  judgment  of  the  District  Court  is  erro- 
neous ;  the  evidence  offered  by  the  appellee, 
tending  to  prove  that  the  first  execution 
was  issued  and  executed  improperly,  though 
if  true,  it  would  have  been  a  good  ground  for 
quashing  the  first  execution,  if  the  appel- 
lee had  made    a  motion    for  that    purpose. 
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jet  it  did  not  apply  in  opposition  to  the 
quashing  of  the  second  execution,  which 
issued  after  the  first  was  returned  executed, 
and  remained  in  that  state :  for  we  think, 
that  under  the  act  of  Assembly,  a  bond  to 
replevy,  whilst  the  execution  remains  un- 
quashed,  is  as  complete  an  execution  of  the 
judgment,  as  if  the  estate  had  been  sold 
to  the  full  amount  of  the  debt,  and  the 
party  is  left  to  pursue  his  new  remedy  upon 
the  bond. 

Judgment  of  the  District  Court    reversed 
and  that  of  the  County  Court  affirmed. 


Kennon  v.  M 'Roberts  and  Wife. 

April  Term,  1792. 

Wills-Constrnction— Devise  without  Words  of  In- 
heritance— Reaidoary  Claase*— Case  at  Bar.— R.  M. 
seised  of  three  tracts  of  land,  and  entitled  to  tbe 
equity  of  redemption  in  a  fourth,  made  his  will 
in  1743.  and  after  declarinff  that,  as  touching-  his 
temporal  estate,  he  desires  tbe  same  may  be  em- 
ployed as  follows:  dlr^cU,  in  the  first  place,  that 
all  his  just  debts  shall  be  paid.  He  then  derises 
to  his  eldest  son,  all  his  lands  at  O.  and  F.  with 
some  neffroes  and  stocks.  To  his  other  son.  all 
his  lands  at  C.  with  other  neffroes  and  stocks. 
To  his  wife  and  daughter  he  srives  all  the  rest  of 
his  estate  real  and  personal  (saving  one  negro,  by 
name,  whom  he  ffives  to  his  second  son)  but  no 
words  of  inheritance  are  annexed  to  any  of  the 
devises.  The  inheritance  in  the  land  devised  to 
the  heir  at  law,  descended  upon  him,  and  did  not 
pass  under  the  residuary  clause. 

Same— 5ame— Same.— In  a  general  devise  of  lands, 
without  limitation  or  restriction,  the  reversion 
will  not  pass  under  a  g-eneral  residuary  clause, 
but  will  descend  to  the  heir. 

This  was  an  ejectment  brought  by  the 
appellees  to  recover  a  tract  of  land  called 
Ochaneachy  island  in  which  the  following 
case  was  agreed. 

That  Robert  Mumford  was  in  his  life- 
time seized  in  fee  of  the  lands  in  dispute, 
called  Ochaneachy  island,  of  another  tract 
called  Finney  wood,  and  of  another 
97        called    Cargills.     That    he  *^was  also 


«WiIls-Constractloii  —  Intention.  —  See,  citinff  tbe 
principal  case  on  this  question,  the  following-. 
Wilklns  V.  Taylor.  Wythe  846,  860,  852,  853;  Cole  v. 
Clay  born.  1  Wash.  286;  Horde  v.  McRoberts,  1  Call 
837:  Watson  v.  Powell.  3  Call  806:  Smith  v.  Chap- 
man. I  Hen.  &  M.  291 ;  Ambler  v.  Norton,  4  Hen.  &  M. 
44:  Wyatt  v.  Sadler.  1  Munf.  541, 542. 543, 545, 546:  John- 
son v.  Johnson,  1  Munf.  552,  553;  Minor  v.  Dabney,  3 
Rand.  209;  Goodrich  v.  Harding,  3  Rand.  282.  284.  285; 
Miars  v.  Bedgood,  9  Lelffh  377:  Wootton  v.  Redd, 
12  Gratt.  205,  and  note:  Hooe  v  Hooe.  13  Gratt  247, 
256:  foot-note  to  Tebbs  v.  Duval,  17  Gratt  349;  Mar- 
kells  V.  Markells.  32  Gratt.  556:  Stonestreet  v.  Doyle, 
75  Va.  368:  Carr  v.  Efflnger.  78  Va.  206;  Cole  v.  Cole, 
79  Va.  256;  Randolph  v.  Wright,  81  Va.  613;  East  v. 
Garrett,  84  Va.  637,  9  S.  E.  Rep.  1120;  Wallace  v.  Mi- 
nor. 86  Va.  566,  10  S.  E.  Rep.  423;  Hall  v.  Palmer,  87 
Va.  356,  12  S.  E.  Rep.  618;  Hurt  v.  Brooks,  89  Va.  600. 
16  S.  E.  Rep.  858;  Graham  v.  Graham,  4  W.  Va.  882; 
Irwin  V.  Zane,  15  W.  Va.  668.  Tbe  principal  case  is 
reported  with  a  note  in  1  Am.  Dec.  428. 


seized  and  possessed  of,  and  entitled 
to,  the  equity  of  redemption  in  a  tract  of 
land  called  Whitehall  on  Appamatox,  con- 
taining 711  acres,  which  it  is  agreed  was  at 
his  death  of  greater  value  than  the  Ochan- 
eachy and  Finney  wood  lands, — what  other 
estate  he  possessed,  or  what  debts  he 
owned  is  not  stated,  except  what  was  due 
on  the  mortgage  of  the  Whitehall  estate  to 
Theophilus   Field. 

That  being  so  seized  and  possessed,  the 
said  Robert  Mumford  made  his  last  will 
bearing  date  the  8th  of  September  1743, 
and  after  the  usual  clauses  respecting  his 
soul  and  body,  he  adds  **  as  touching  my  tem- 
poral estate,  my  will  and  desire  is  that  it 
shall  be  employed  and  bestowed  as  here- 
after, in  this  my  will,  is  expressed." 

^*Item:  I  will  that  all  my  debt  I  owe  in 
right  or  conscience,  shall  be  paid  by  mj 
executors,  within  convenient  time  after  my 
death." 

**Item:  I  will  and  bequeath  to  my  son 
Robert  Mumford  (his  heir  at  law)  all  mj 
lands  at  the  Ochaneachy  island,  also  all  my 
lands  of  Finny  wood,  with  six  negroes  (by 
name)  and  ten  horses  and  mares." 

**Item:  I  will  and  bequeath  to  my  son 
Theoderick  all  my  lands  at  Cargills  on 
Roanoke  River,  containing  690  acres,  with 
two  negroes ;  Sam  at  Roanoke,  and  Jack 
at  Rowanty,  also  ten  horses  and  mares." 

*  'Item :  to  my  well  beloved  wife,  and  only 
daughter  Elizabeth,  I  will  and  bequeath  all 
the  rest  of  my  estate  real  and  personal  sav- 
ing one  negro  girl  to  my  son  Theoderick." 

And  appointed  his  wife,  Theophilus 
Field,  and  Theoderick  Bland  his  executors. 

That  he  died  in  the  year  1745  leaving  his 
said  widow  and  children  before  mentioned, 
and  that  the  will  was  proved  and  admitted 
to  record. 

That  Robert  and  Theoderick  entered  into 
the  lands  to  them  respectively  devised,  and 
they,  and  those  claiming  under  them,  con- 
tinued in  possession,  till  their  several 
deaths. 

That  Theoderick  died  in  1772  and  Robert 
in  1783,  that  the  latter  was  aged  about  eight 
years  at  the  time  of  his  father's  death. 

That  Ann  the  widow  died  in  1770;  the 
daughter  Elizabeth  (now  wife  of  the  lessor 
of  the  plaintiff)  surviving,  and  that  no 
partition  or  severance  was  made  between 
them. 

The  proceedings  in  a  suit  in  chancery 
brought  by  the  widow  and  daughter,  to  re- 
deem the  Whitehall  estate  is  agreed,  as 
also  the  payment  of  ;f830:  16:  4  on  that  ac- 
count. 
98  *That  the   widow    (who    after   her 

husbands  death  intermarried  with 

Currie)  and  daughter  with  their  husbands, 
in^l770  conveyed  the  Whitehall  estate  to 
Theoderick  Mumford  in  fee,  for  the  consid- 
eration of  ;fl000,  reserving  the  use  of  a 
moiety  of  the  land,  with  the  houses  thereon 
to  Mr.  Currie  and  his  wife,  and  to  the  sur- 
vivor for  life,  and  afterwards  half  that 
moiety  to  Mrs.  M* Roberts,  during  widow- 
hood, upon  the  contingency  of  her  becom- 
ing a  widow. 
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The  District  Court  of  Brunswick  gave 
jadgment  for  the  plaintiffs  from  which  the 
defendant  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

The  principal  questions  made  in  this  cause 
were :  1st,  what  estate  the  sons  Robert  and 
Theoderick  took  in  the  lands  devised  to 
them :  whether  in  fee  simple  or  for  life  only? 
If  the  former,  then  the  appellees  have  no 
title ;  if  the  latter,  then  • 

2d  Whether  the  reversion  in  those  lands 
passed  under  the  residuary  clause  to  the 
wife  and  daughter,  or  was  undisposed  of, 
and  descended  to  the  heir ;  and  this  latter 
supposition  if  true  will  be  equally  fatal  to 
the  title  of  the  appellees. 

For  the  appellant  it  is  insisted  that  the 
fee  passed  to  the  sonu. 

1st  Because  the  testator's  debts  are  by  the 
first  clause  in  the  will,  charged  upon  the 
lands,  and  that  this  is  sufficient  to  enlarge 
an  estate,  not  given  expressly  for  life,  into  a 
fee.  That  justice  requiring,  that  all  a 
man's  property  should  be  subject  to  the 
payment  of  his  debts,  slight  words  in  a 
will,  are  sufficient  to  create  a  charge  upon 
lands  for  this  purpose,  where  the  debts 
cannot  otherwise  be  paid :  cases  cited  Cas. 
Temp.  Talb.  110  Prec.  Ch.  430. 

If  this  were  a  case  between  creditors,  and 
the  devisees  of  the  lands,  I  think  that  such 
a  construction  would  be  made. 

But  a  charge  which  is  by  construction  to 
give  a  fee  in  lands  devised,  seems  to  stand 
upon  other  ground.  It  must  be  direct 
charge  of  a  sum  in  gross,  either  upon  the 
lands  devised,  or  upon  the  person  of  the 
devisee,  however  small  the  sum  may  be ; 
for  life  being  precarious,  it  might  end  be- 
fore any  part  of  the  money  were  raised,  so 
as  to  render  that  onerous,  which  was  in- 
tended to  be  beneficial  to  the  devisee.  3 
Burr.  1533—1618  Cowp.  Rep.  352. 

If  the  money  charged  be  to  be  raised  by 
rents  and  profits,  or  if  the  land  be  made 
liable  only  upon  the  event  of  the  personal 
estate  becoming  deficient,  a  fee  will  not  be 
created;  because  in  neither  case  can  the 
devisee    be  a    loser  by  taking   an  estate  for 

life.     3  Cowp.  Rep.  236. 
99  *The  will  now  under  consideration 

directs  the  testator's  debts  to  be 
paid  by  his  executors,  without  prescrib- 
ing the  mode,  and  contains  no  words 
exempting  the  legal  fund,  and  charging 
them  upon  the  lands  or  upon  the  per- 
sons of  the  devisees — so  that  the  resid- 
uary estate  is  alone  burthened  with  them, 
and  the  lands  in  question  can  only  be  re- 
sorted to,  as  an  auxiliary  fund,  to  make  up 
the  deficiency — and  as  an  application  for 
that  purpose  could  only  be  made  by  the 
creditors,  there  seems  to  result  from  con- 
siderations of  this  sort  no  necessity  to  create 
a  fee  in  the  devisees. 

2d,  It  is  insisted  that  a  fee  was  intended 
to  pass,  because  in  the  preamble  of  the  will, 
the  testator  declares  an  intention  to  dispose 
of  his  whole  estate ;  and  when  he  devised 
lands  to  his  sons  generally,  without  limit- 


ing the  duration  of  their  tenure,  he  meant 
to  give  it  absolutely.  That  if  so,  the  court, 
rather  than  disappoint  that  intention,  will 
carry  the  word  estate,  from  the  preamble, 
to  each  devise,  so  as  to  make  the  clause  in 
question  read  thus:  **as  to  my  estate  in  the 
land  at  Ochaneachy,  I  give  it  to  my  son 
Robert,"  Ac. 

The  counsel  on  the  other  side  admit,  that 
the  testator's  intention  is  to  be  the  rule  of 
decision;  but  with  this  restriction,  that  it 
is  to  be  collected  from  the  words  of  the  will 
itself — and  that  it  must  consist  with  the 
law  snd  settled  rule^  of  construction:  that 
the  rule,  in  common  law  conveyances  '4hat 
where  lands  are  conveyed  without  limiting 
any  estate,  they  only  pass  for  the  life  of  the 
grantee,"  extends  equally  to  wills,  unless 
the  testator  use  some  words  expressing  his 
intention  to  pass  a  larger  estate:  that  none 
such  are  to  be  found  in  this  will,  unless  it 
be  the  word  estate,  in  the  preamble ;  which 
cannot  have  that  effect,  according  to  a  late 
determination  in  the  case  of  Wright  and 
Wright  Ac,  3  Wils.  414. 

To  discover  what  is  comprehended  in  the 
residue,  we  must  view  and  discuss  the  pre- 
ceding bequests,  to  ascertain  what  he  has 
disposed  of,  and  what  remains  undisposed 
of,  for  the  word  rest  to  act  upon.  But  I 
would  first  premise,  that  we  disclaim  all 
legislative  power  to  change  the  law,  and 
only  assume  our  proper  province  of  declar- 
ing what  the  law  is:  we  disclaim  all 
authority  to  mould  testator's  will  into  any 
form  which  fancy,  whim,  or  worse  passions 
might  suggest;  we  regard  his  own  words, 
and  compare  them  with  his  circumstances, 
and  the  relative  situation  of  the  devisees. 
So  far  we  approve  of  Mr.  Fearne's  general 
reasoning,  tho'  we  may  not  accord  with 
him  in  another  assertion:  namely,  '^that 
legal  rules  of  construction  ought  not  to 
yield  to  the  intention  of  ignorant  testa- 
tors:" since  it  is  on  account  of  that 
100  ignorance,  *that  their  words  are  to  be 
taken  in  the  sense  in  which  such  men 
commonly  use  them,  and  not  in  that  techni- 
cal sense  affixed  to  them  by  professional 
men.  In  Hodgson  v.  Ambrose,  Dougl.  323 
— a  distinction  is  made  which  seems  to  be 
a  sensible  one,  to  wit:  if  the  testator  use 
legal  phrazes,  his  intention  should  be  con- 
strued by  legal  rules.  If  he  use  th'^se  that 
are  common,  his  intention,  according  to  the 
common  understanding  of  the  words  he 
uses,  shall  be  the  rule. 

The  apparent  clashing  of  the  cases  relied 
upon  in  this  discussion,  induced  the  court 
to  trace  the  subject  to  its  foundation,  to  see 
if  they  could  discover  a  principle  so  certain 
and  uniform,  as  to  direct  a  satisfactory  de- 
cision either  way. 

When  upon  the  adoption  of  the  feudal* 
system  in  England,  an  arrangement  was 
made  of  the  various  tenures  by  which  lands 
were  to  be  holden,  the  mode  and  form  of 
creating  each  of  them  was  pointed  out,  and 
the  power  of  each  particular  tenant  over  his 
estate  settled :  it  was  natural  to  suppose 
that  their  technical  forms  would  not  always 
be  attended  to,    and    therefore    it   became 
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necessary  to  provide  a  rule  for  cases,  where 
the  duration  of  the  estate  was  not  de- 
scribed. 

Common  sense  would  have  dictated,  that 
an  absolute  estate  should  pass  by  a  convey- 
ance unlimited  as  to  duration,  and  contain- 
in  f|^  no  provision  for  its  return  to  the 
£^rantor,  at  a  future  period,  or  on  a  contin- 
gency. But  reason  was  made  to  yield  to 
the  spirit  of  a  system,  unfriendly  to  alien- 
ations, or  divisions  of  lands:  and  there- 
fore, the  rule  that  such  conveyances  passed 
only  an  estate  for  life,  was  established. 
The  same  spirit  established  the  rights  of 
primogeniture,  and,  (aided  by  the  statute 
de  donis,)  permitted  estates  tail,  and  all 
lesser  estates  to  be  carved  out  of  the  fee 
simple;  the  residue  ultimately  continuing 
in  the  grantor,  capable  of  being  disposed 
of  when  the  paticular  estates  should  be 
ended.  This  disposition  gave  what  was 
called  a  remainder  in  fee — but  it  often  hap- 
pened, that  the  fee  was  not  disposed  of ;  and 
generally  in  such  cases,  as  this  now  before 
the  court,  when  that  fee  rested  in  the  donor 
as  part  of  the  old  estate,  it  acquired  the 
character  of  a  reversion,  and  descended  to 
the  heir  at  law. 

This  spirit  of  the  feud,  is  mentioned,  as 
explanatory  of  those  rules  of  construction, 
which,  in  favour  to  the  heir  at  law,  narrow 
as  much  as  possible  the  operation  of  all 
conveyances,  calculated  to  disinherit   him. 

By  the  American  revolution,  and  some  of 
o'jr  laws,  we  have  happily  got  rid  of 
101  the  feudal  system,  and  the  ^rights 
of  primogeniture ;  so  that  the  favour 
hitherto  claimed  by  heirs  at  law  in  the 
construction  of  conveyances  affecting  their 
rights,  will  no  longer  be  heard  of,  in  cases 
happening  after  January  1787,  when  those 
laws  took  eflPect:  but  the  intention  of  testa- 
tors will  become  in  reality  the  rule, 
which,  though  hitherto  avowed  to  be  such, 
hath  been  so  refined  away  as  in  many  in- 
stances to  have  been  sacrificed  to  rigid 
technical  terms. 

However  it  may  be  as  to  such  new  cases, 
the  present,  as  well  as  all  others  which  may 
come  before  us,  arising  at  a  prior  period, 
must  be  decided  according  to  the  law  of 
that  time,  as  far  as  we  are  enabled  to  dis- 
cover it. 

A  general  observation  may  here  be  made : 
that  all  the  legal  artillery  now  played  off 
against  the  heir,  was  furnished  by  the 
above  mentioned  bias,  to  fortify  his  title ; 
but  if  it  may  be  thus  turned  against  him  by 
the  rules  of  legal  warfare,  we  cannot  help 
it :  we  have  only  to  enquire,  if  it  do  defeat 
him  or  not. 

The  feudal  Rule  '*that  where  an  estate 
was  conveyed  without  limitation,  no  more 
than  an  estate  for  life  passed,  and  the  re- 
version descended  to  the  heir,"  acted  for  a 
long  time  merely  on  feoffments  and 
grants,  the  only  conveyances  then  in  use; 
and  in  such,  the  rule  has  constantly  pre- 
vailed. 

But  it  may  be  remarked,  that  as  the  per- 
sonal wealth  of  the  nation  increased,  a  de- 
sire in  the  rich  commoners,  to  realize  their 


money,  produced  a  new  contending  spirit, 
averse  from  perpetuities  of  land  in  the  same 
families,  and  favorable  to  alienations. 

It  was  this  spirit  which  enabled  Henry 
the  7th  to  gratify  his  wish  of  lessening  the 
power  of  the  Barons,  by  introducing  the 
fictitious  fine  and  recovery,  as  an  effectual 
bar  of  estates  tail,  and  all  remainders  and 
reversions  depending  upon  them,  and  this 
became  a  new  and  common  mode  of  con- 
veyance. 

The  same  spirit  operated  more  powerfully 
in  the  next  reign,  producing  the  statute  of 
uses,  the  parent  of  conveyances  by  lease 
and  release  and  giving  new  vigor  to  cov- 
enants to  stand  seized  to  uses.  This,  and 
the  statute  of  inrolments,  gave  rise  to  bar- 
gains and  sales  for  money ;  and  finally  the 
statute  of  wills  enabled  proprietors  of  lands 
to  dispose  of  them,  by  their  last  wills  at 
pleasure. 

These  new  statutory  conveyances  received 
a  much  more  liberal  interpretation,  to  favor 
the  intention  of  the  parties,  than  were  in- 
dulged to  those  at  common  law,   but  which 

need  not  now  be  mentioned. 
102  *In  the  construction  of  wills  (more 
particularly,)  an  extensive  latitude 
has  been  allowed,  on  account  of  the  ex- 
tremity, in  which  they  are  often  made,  not 
admitting  of  counsel  being  called  in,  but 
inducing  the  necessity  of  resorting  to  any 
person,  however  unskilful,  who  may  be  at 
hand.  And  it  is  not  improbable,  that  the 
respect  which  all  men  have  agreed  to  pay 
to  the  will  of  the  dead,  might  have  had  con- 
siderable influence. 

That  the  intention  of  the  testator  is  to 
give  the  rule  of  construction,  is  declared 
by  all  the  judges  both  ancient  and  modern. 
Ld.  Holt  and  some  others  more  modern, 
emphatically  call  that  intention,  the  Polar 
Star,  which  is  to  guide  our  decision — and 
in  a  late  case  of  Hodgson  v.  Ambrose, 
Dougl.  323,  the  court  say,  that  this  is  the 
governing  rule,  to  which  all  other  rules  of 
construction  must  yield. 

If  this  were  a  new  question,  I  believe 
there  would  be  no  great  dilBSculty  in  decid- 
ing, that  the  rule,  which  prescribes  techni- 
cal terms  for  the  passing  of  different 
estates  in  common  law  conveyances,  did  not 
extend  to  wills  at  all ;  since  no  such  terms 
were  prescribed  to  testators,  by  the  statute 
of  wills,  which  enabled  them  to  dispose  of 
their  lands  at  pleasure.  But  the  judges, 
after  laying  down  the  true  rule  built  upon 
intention,  unfortunately  admitted,  that  if 
there  were  no  words  of  limitation,  the  com- 
mon law  rule  must  prevail;  by  which  they 
tied  a  gordian  knot,  which  they  have  since 
struggled  to  unite.  It  would  have  been 
better  if  they  had  cut  it  at  once. 

This  rule  however  of  construing  wills 
according  to  intention,  is  laid  down  with 
some  limitation,  as  1st,  The  disposition, 
intended  to  be  made,  must  not  conflict  with 
the  rules  of  law :  which  I  understand  as 
applying  to  restraints  upon  the  creation  of 
perpetuities,  devises  in  Mortman,  and  the 
like ;  and  of  course,  it  has  no  influence  upon 
this  question. 
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2d,  The  intention  must  be  collected  from 
the  will  itself. 

This  is  true,  if  we  admit  those  words  to 
be  explained  bj  the  relative  situation  of  the 
parties,  and  the  circumstances  of  the  testa- 
tor; which,  a  ^  multiplicity  of  cases  prove, 
ought  to  be  considered.  Thus  explained, 
this  limitation  will  be  regarded. 

3d,  The  intention  is  not  to  prevail  against 
settled  and  fixed  rules  of  construction. 

If  we  could  discover  those  settled  rules  of 
construction,  we  would  pursue  them.  But, 
after  all  our  researches,  we  are  much  in- 
clined to  a£Srm  what  is  said  by  judge  Wil- 
mot  in  Baddeley  v.  Leppingwell,  3  Burr. 
1533.  '  'that  cases  on  wills  serve  rather 
103  *to  obscure,  than  illuminate  questions 
of  this  sort;"  in  which  the  present 
may  be  classed.  So  it  is  said  by  the  court, 
in  Jeffereys  V.  Poyntz.  3  Wills.  141.  '*That 
cases  on  wills  may  guide  as  t^  general 
rules  of  construction,  but,  unless  a  case 
cited  be  in  every  respect  directly  in  point, 
and  agree  in  every  circumstance,  it  will 
have  little,  or  no  weight  with  the  court, 
who  always  look  upon  the  intention  of  the 
testator  as  the  polar  star  to  direct  them  in 
the  construction  of  wills." 

The  appellees,  in  applying  this  objection 
to  the  present  case,  insist  upon  it  as  a  settled 
rule  of  construction,  that  where  lands  are 
devised  without  limitation,  and  no  words  are 
used  to  shew  an  intention  to  give  a  fee,  the 
rule  of  law  that  only  an  estate  for  life 
passes,  prevails.  And  this  is  laid  down  as 
a  general  position  by  most  of  the  judges, 
who  speak  upon  the  subject :  but  from  their 
manner  of  expression,  and  from  their  appli- 
cation of  it  to  particular  wills,  it  will  ap- 
pear to  have  but  little  influence  upon  their 
decisions. 

In  Bows  V.  Blacket,  Cowp.  Rep.  236,  a 
singular  decision  is  made.  It  was  a  devise, 
**of  all  his  freehold  and  leasehold  lands, 
and  all  his  estate  and  interest  therein  to 
his  wife  for  life,"  remainder  to  two  sisters 
as  tenants  in  common,  chargeable  with  the 
payment  of  debts  and  legacies;  and  it  was 
determined  that  only  an  estate  for  life 
passed  to  the  sisters. 

In  the  case  of  Mudge  v.  Blight,  Cowp. 
Rep.  352.  lord  Mansfield  says,  **I  really  be- 
lieve that  every  case  determined  upon  the 
rule  of  law,  directing  an  estate  for  life,  if 
there  be  no  limitation,  defeats  the  inten- 
tion of  the  testator.  * ' 

To  the  same  purpose  is  judge  BuUer,  in 
Palmer  v.  Richards,  3  Dnrnf  &  Bast  356. 
''There  is  hardly  a  case  of  this  sort,  where 
only  an  estate  for  life  is  held  to  pass,  but 
that  it  counteracts  the  testator's  intention : 
for  where  a  testator  uses  general  words  he 
means  to  dispose  of  every  thing  he  has." 
When  therefore  we  find  judges  declaring 
that  the  intention  of  the  testator  is  to  be 
their  guide,  and  that  the  rule  of  law  now 
insisted  on  violates  that  intention,  (as  I 
believe  all  mankind  will  agree  it  does,  for 
the  reason  given  by  judge  BuUer,)  it  is  no 
wonder,  that  we  find  them  constantly  de- 
claring, that  tho'  the  rule  must  prevail  if 
there    be   no  words   to  controul  it,    yet  no 


technical  terms  are  necessary,  but  they 
will  lay  hold  of  or  (as  some  express 
themselves)  will  catch  at  any  slight  expres- 
sions, and  make  them  answer  the  pur- 
pose. 
104  *At  first  indeed,  they  went  no  far- 
ther, than  to  supply  the  omission 
of  the  word  heirs,  necessary  to  give  an  in- 
heritance in  common-law  conveyances,  by 
other  words  tantamount  to  it.  Such  as  to 
him    and  his  assigns,  to  him  and  his  seed, 

to   him  forever,  to  him  and  his and  such 

like. 

But  in  the  progress  of  their  struggle  for 
the  intention,  against  this  rigid,  unjust 
rule  of  law,  they  went  further,  and  made 
various  other    words  answer  their  purpose. 

It  was  in  this  manner  that  the  word  es- 
tate was  taken  into  the  service,  which  in 
its  vulgar  and  common  meaning,  is  de- 
scriptive only,  of  the  quality  of  things:  as 
land  &c.  and  not  of  the  interest  in  them. 
Yet  to  serve  this  beneficial  purpose,  they 
have  given  it  a  more  extensive  signification, 
so  as  to  make  it  comprehend  as  well  the 
thing  as  the  testator's  interest  in  it;  and  so 
to  pass  a  fee,  which  it  would  no  more  do  in 
common-law  conveyance ;  than  if  there  were 
no  limitation  whatever.  For  tho*  lord  Holt 
in  the  case  of  the  countess  of  Bridgewater 
V.  the  Duke  of  Bolton,  1  Salk.  236,  says 
*'the  word  estate  is  genus  generalissimum, 
and  comprehends  both  the  thing  and  the  in- 
terest," yet  that  was  in  a  case  of  a  will; 
and  lord  Mansfield  in  Mudge  and  Blight  be- 
fore mentioned,  expressly  says,  ^'It  was  on 
the  ground  of  the  judges  laying  hold  of  any 
expression  to  favor  the  intention,  that  a  de- 
vise of  all  one's  estate,  or  of  all  his  estate  at 
A,  passed  a  fee."  See  also  2  Ld.  Ray.  31— 
1  Salk.  234. 

In  the  case  before  us,  in  the  devises  to 
his  two  sons,  he  gives  to  Robert  all  his  land 
atOchaneachy  island  and  Finney  wood;  and 
to  Theoderick  all  his  lands  at  Cargills, 
without  any  words  of  limitation  whatever. 
The  word  estate  is  not  used  in  the  devise, 
nor  are  there  any  other  expressions,  indi- 
cating an  intention  to  give  a  fee. 

But  it  insisted  upon  at  the  bar,  1st, 
That  his  intention  is  apparent  from  the 
relative  situation  of  the  testator,  with  the 
several  devisees;  since  he  could  not  intend 
to  disinherit  the  grandsons  who  were  to 
bear  hia  name  in  favor  of  the  issue  of  a 
wife  and  daughter. 

It  must  be  confessed,  that  such  an  inten- 
tion would  make  the  testator  invert  the 
order  of  every  family  provision;  giving 
sons  only  an  estate  for  life  in  lands,  for 
whom  perpetuities  would  generally  be 
created,  if  not  restrained  by  law,  and  in- 
stead of  a  present  provision  for  a  wife, 
give  her  a  reversion  after  estates  for  life  to 
her  infant  children ;  from  which  she  could 
expect  no  benefit,  tho'  her  issue  by  a  sec- 
ond husband,  might  take   the   estate    from 

the  testator's  grand-children. 
105  *To    suppose  such  an    intention   in 

the  testator  is  absurd  in  the  extreme, 
and  I  am  persuaded,  that  there  is  no  person 
who  believes  he  so  intended  it. 
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2d,  The  counsel  then  insisted  that  rather 
than  disappoint  this  apparent  intention, 
the  court  will  carry  the  word  estate  from 
the  preamble,  to  each  clause  in  the  will,  so 
as  to  bring  the  case  within  the  rule,  that 
a  devise  of  the  estate  passes  a  fee. 

In  opposition  to  this,  Wright  &  Wright, 
3  Wils.  414  is  cited,  an4  relied  upon,  as  being 
not  much  unlike  the  present  case. 

In  this  case,  the  testator  sets  out  thus, 
**As  touching  my  temporal  estate,  I  give 
ana  dispose  thereof  as  followeth :  my  debts 
to  be  paid. — Item :  I  give  to  my  nephews 
Henry  and  Nathan  a  house  at  Leeds,  &c. 
Item:  I  give  to  my  nephew  William  two 
houses  at  Seacroft,"  &c.  After  giving  a 
number  of  small  pecuniary  legacies,  he 
adds.  *'It  is  my  will  that  none  of  the 
houses,  Ac.  be  entered  into,  'till  after  the 
death  of  my  executors," — and  makes  his 
brother  executor.  It  was  determined,  that 
only  estates  for  life  passed  to  the  nephews 
in  the  houses ;  and  chief  judge  De  Grey 
declared,  that  there  was  no  case  where  the 
testsltor  makes  use  of  these  or  the  like 
words,  '^as  touching  the  disposition  of  all  my 
temporal  estate,  I  crive  and  dispose  .tnereof 
as  followeth,"  and  immediately  afterwards 
devises  his  several  estates  or  his  several 
lands  to  divers  persons,  that  ever  a  fee  was 
determined  to  pass.  That  by  the  words, 
all  my  estate,  he  must  be  understood  to 
mean  the  thing  (his  lands)  and  not  the 
quantity  of  estate,  (the  fee). 

This  is  a  case  in  point,  and  rather 
stronger,  since  an  argument  in  favor  of  a 
fee  might  there  have  been  drawn  from  the 
reservation  to  the  brother  for  life,  and  if 
this  case  is  of  conclusive  authority,  it  will 
put  an  end  to  this  part  of  the  dispute. 

But  1st,  Does  not  this  case  lose  its  weight 
by  proving  too  much?  For  it  lays  down 
the  principle,  that  a  devise  of  ^11  the  testa- 
tor's estate,  means  the  thing  only,  and  not 
his  interest;  from  which  it  would  follow 
that  by  such  a  devise,  a  fee  would  not  pass, 
contrary  to  the  whole  string  of  adjudica- 
tions, from  Lord  Holt  down  to  the  present 
day. 

2d,  If  the  assertion  of  the  chief  justice 
**that  there  is  no  case  where  the  word  es- 
tate, in  the  preamble,  had  been  adjudged 
to  give  a  fee  in  lands  afterwards  devised 
without  limitation,"  be  true,  then  this 
single  case  might  decide  the  present;  but 
if  it  shall  appear  to  be  unfounded,  it 
106  will  evince  the  decision  to  have  *been 
made  without  due  consideration,  and 
the  authority  of  the  case  must  be  given  up. 
The  cases  cited  upon  that  occasion  were 
Hob.  65,-1  Salk.  236,-1  Vern.  85,— Prec. 
Chan.  264,  -2  Vern.  690,-3  P.  Wms.  295,— 
Cole  V.  Rowlinson,  1  Salk.  234,  was  also  cited 
— In  this  case  nothing  is  said  about  the  pre- 
amble, but  the  devise  being  of  all  the  testa- 
trix's estate,  right,  title  and  interest,  in 
whatever  he  held  by  lease  from  sir  John 
Freeman,  and  also  the  house  called  the 
Bell  tavern,  of  which  she  had  only  the  re- 
version in  fee  after  an  estate  tail  in  the 
son,  to  whom  she  devised  it;  the  whole 
was   considered  as   one   sentence,    tied   to- 


gether by  the  .word  also,  and  therefore  the 
word  estate  as  carried  to  the  devise  of  the 
Bell  tavern  so  as  to  pass  a  fee. 

1  Salk.  236  does  not  apply,  for  there  the 
word, estate  was  in  the  devise  and  not  in 
the  preamble. 

The  case  of  Murray  v.  Wise,  Prec.  in 
Chan.  264,  is  susceptible  of  the  same 
answer. 

In  Beachcroft  v.  Beachcroft,  2  Vern.  690, 
the  preamble  is  stated  and  referred  to  by 
the  lord  Chancellor,  when  he' says,  *'mj 
worldly  estate  comprises  ail  he  had  in  the 
world  real  and  personal."  This  however 
is  not  material,  since  the  word  estate  is  used 
in  the  devise  itself.  But  this  hint,  prob- 
ably gave  rise  to  the  idea  of  looking  to  the 
preamble  for  aid,  in  this  pious  work  of  ful- 
filling the  will  of  the  dead. 

3d  P.  Wms.  294,  Tanner  v.  Wise,  turned 
upon  the  question  wheter  the  real  estate 
was  comprehended  in  a  devise  after  personal 
bequest,  of  *^all  the  rest  of  his  estate,  goods 
and  chattels  whatsoever,  real  and  personal, 
to  his  wife." 

Here  the  word  estate  in  the  devise  being 
explained  by  goods  and  chattels  would  nat- 
urally mean  personal  estate ;  nor  would  the 
words  real  and  personal  help  it,  as  there 
might  be  chattels  real.  Recourse  was 
therefore  had  to  the  preamble,  in  which  he 
declared  his  intention  to  dispose  of  all  his 
temporal  estate,  which  the  counsel  for  the 
heir  insisted  more  properly  applied  to 
personal  estate,  and  leases  for  years,  which 
were  in  their  nature  temporary,  and  would 
wear  out  in  time,  than  to  permanent  real 
estate.  Lord  Chancellor  referring  to  the 
preamble  also,  says  ^Hemporal  estate  means 
the  same  as  worldly  estate,  or  all  a  man 
has  in  the  world  real  or  personal,  and  ad- 
judged that  the  real  estate  passed  to  the 
wife,  and  in  fee. 

In  this  case  also,  the  Chancellor  furnished 
an  instance  of  incorporating  the  words  of 
the  preamble  with  the  devise.  He  says^ 
*^rest  and  residue  are  words  of  relation, 
and  must  refer  to  some  estate  mentioned 
before."  Now  here  was  an  estate 
107  mentioned  ^before  his  temporal  estate, 
which  |>rought  it  to  signify  the  same 
as  if  he  had  said  ^'I  devise  the  rest  and  res- 
idue of  all  my  temporal  estate." 

This  case  alone  might  have  made  the 
chief  justice  pause  at  least,  before  be  made 
the  bold  assertion  now  under  consideration. 
But  there  are  others  much  stronger.— Ibbet- 
son  V.  Beck  with,  Cas.  Temp.  Talb.  157, 
was  this :  the  testator  in  the  preamble  de- 
clares '*as  touching  my  wordly  estate,  I 
dispose  of  the  same  in  manner  following : 
to  my  sister  Mary  Beckwith,  all  my  estate 
at  H.  in  hither  dale,  leasing  at  Crew,  and 
all  my  estate  at  Cubeck,  paying  and  dis- 
charging all  legacies  betore  charged  by  my 
father's  will.  To  my  loving  mother  all  my 
estate  at  North  with -close.  North-closes, 
and  my  farm  at  Roomer  with  all  my  goods 
and  chattels  for  her  life ;  and  to  my  nephew 
Thomas  Dodson  after  her  death,  if  he  will 
change  his  name  to  Beckwith ;  if  not,  I 
give  him  jf 20  to  be  paid  him  for  life,  out  of 
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the  doses,  and  farm,  which  I  give  her, 
upon  that  refusal,  to  her  and  her  heirs 
forever.  *  * 

The  question  was,  if  Thomas  took  a  fee 
in  that  which  was  devised  to  him,  after 
the  death  of  ihe  mother,  or  only  an  estate 
for  life? 

The  word  estate  is  in  the  devise  to  the 
mother,  but  must  be  descriptive  of  the 
thing,  and  not  of  the  interest,  because  it  is 
his  estate  at  North  with -close,  which  means 
the  same  as  my  houses  or  lands  at  those 
places:  and  though  the  Chancellor  cites 
some  cases,  to  prove  that  a  fee  will  pass  by 
a  devise  of  all  his  estates  at,  or  in  such  a 
place,  the  point  is  certainly  very  disput- 
able, and  there  are  many  express  cases  to 
the  contrary.  However,  those  he  mentions 
may  serve  to  show  the  growing  influence  of 
the  testator's  intention  over  rigid  rules  of 
construction  :  another  reason  why  it  must 
be  descriptive  of  the  thing,  and  not  of  the 
interest,  is,  that  it  is  given  to  the  mother 
for  life. 

However,  the  case  is  mentioned  for  the 
sake  of  Lord  Talbot's  reasoning  on  the  pre- 
amble, enforced  in  his  usually  clear  and 
perspicuous  manner.  He  says,  ^4n  order  to 
come  at  the  testator's  intent,  the  whole 
complexion  of  the  will  has  been  properly 
taken  into  consideration  on  both  sides. 
The  words,  worldly  estate,  in  the  preamble, 
prove  him  to  have  had  his  whole  estate  in 
view.  Indeed  he  might  have  made  but  a 
partial  disposition  afterwards;  but  if  the 
will  be  general  and  taken  in  one  sense,  it 
will  make  a  complete  disposition  of  the 
whole,  and  in  another  will  create  a  chasm, 
and  leave  a  part  undisposed  of;  that  sense 
shall  prevail  which  is  agreeable  to  his  in- 
tention to  dispose  of  the  whole." 
103  *To  apply  this  to  the  present    will, 

which  has  the  same  declaration  in  the 
preamble. — Has  the  testator  made  but  a 
partial  disposition  of  the  lands  to  his  sons? 
The  feudal  law  says  so,  but  he  does  no^, 
since  he  gives  it  to  them  without  restraint, 
or  direction  that  their  estate  shall  ce^se  at 
any  fixed  period,  or  on  any  event.  Is  not 
this  the  very  case  Ld.  Talbot  puts,  of  a 
testator  using  general  words,  which  he  says 
shall  be  so  construed,  as  to  pass  a^  fee;  be- 
cause that  will  best  agree  with  his  intention 
declared  in  the  preamble,  to  dispose  of  the 
whole?  So  far  the  case  may  not  apply 
strongly,  as  there  is  no  residuary  clause, 
and  the  word  estate  is  in  the  devise. 

In  Grayson  v.  Atkinson,  1  Wils.  333,  the 
testator,  after  declaring  in  the  preamble  his 
intention  to  dispose  of  all  his  temporal  es- 
tates, devises  several  legacies,  amongst  oth- 
ers to  A.  and  having  empowered  him  to  sell 
all,  or  any  part  of  his  real  or  personal  es- 
tate, for  payment  of  his  debts  and  legacies, 
adds,  *^as  to  all  the  rest  of  my  goods  and 
chatties,  real  and  personal,  moveable  sind 
immoveable,  as  houses,  gardens,  tene- 
ments, my  share  in  the  copper  works,  &c.  I 
give  to  the  said  A." 

The  question  was,  if  A.  took  a  fee,  or  a 
life  estate  only  in  the  real  estate?  Here 
were  no  words  of   limitation,    nor    was  the 


word,  estate,  used  in  the  devise,  which  was 
of  houses,  gardens,  and  tenements,  and  the 
preamble  must  be  referred  to,  for  that  im- 
portant word.  Lord  Hardwicke  doubted  at 
first,  and  had  he  as  hastily  decided  as  chief 
justice  De  Grey  did,  he  might  also  have  pro- 
nounced that  the  word  estate  had  never  been 
so  used  or  applied,  and  adjudged  it  only  an 
estate  for  life.  But  he  searched  for,  and  ex- 
amined the  principles  of  the  cases ;  and  then 
said,  he  was  clear  in  his  opinion  that  a  fee 
passed ;  and  his  first  and  third  reasons  in* 
form  us  of  the  ground  of  his  conviction^ 
which  was  the  cases  of  Beachcroft  &  Beach - 
croft,  Tanner  and  Wise,  and  Ibbetson  and 
Beckwith ;  particularly  the  last,  for  he  re- 
peats Ld.  Talbot's  reasoning,  drawn  from 
the  word  estate  in  the  preamt  le.  He  men- 
tions another  reason  which  no  doubt  had 
some  influence,  namely,  that  the  estate 
was  charged  with,  and  might  be  sold  for 
the  payment  of  debts  and  legacies.  But 
this  I  consider  as  the  weakest  argument, 
and  placed  by  him,  (as  such  generally  are) 
in  the  middle,  between  the  two  stronger 
ones.  For  his  power  to  sell  was  in  a  dis- 
tinct devise,  which  he  might  exercise  at 
all  events,  so  as  to  be  no  looser,  whether 
he  took  an  estate  in  fee,  or  for  life  only,  in 
the  residue. 

The  cases  of  Coghill  and  Noel  in  the  old 
General  Court,    and  Halstead  v.    Halstead, 

may  also  be  here  mentioned. 
109  *If  this   were  a  new    case,  I  should 

feel  no  hesitation  in  declariog  it  as 
my  opinion,  that  the  rule  as  applied  to 
common  law  conveyances,  did  not  extend 
to  wills;  since  the  statute  respecting  them, 
allows  men  to  dispose  of  their  lands,  not 
by  any  technical  terms  but  at  their  will  and 
pleasure.  But  since  we  have  precedents  to 
follow,  I  have  no  difliculty  in  thinking  my- 
self warranted  by  the  opinions  of  those 
great  men  Ld.  Cowper,  Ld.  Talbot,  A  Ld. 
Hardwicke,  to  say,  that  by  connecting 
the  word  estate  in  the  preamble,  with  the 
devises  to  the  two  sons,  a  fee  simple  estate 
passed  to  them  in  the  lands;  which  will 
fulfil  the  will  of  the  dead,  and  settle  the 
peace  of  the  family;  and  it  is  for  this 
purpose,  that  the  point  has  been  so  thor- 
oughly investigated  and  discussed — yet  as 
the  cases  of  Dean  v.  Gaskins,  referred  to 
in  Mitchel  v.  Sidebottom  Dougl.  759  as  well 
as  the  principal  case,  and  that  of  Wright 
V.  Wright  are  in  opposition,  the  point  is 
left  undetermined. — For  as  to  the  present 
question,  let  this  point  be  determined  the 
other  way,  it  will  not  warrant  a  recovery 
against  the  heir. 

1st,  Because  he  will  take  by  descent,  and 
not  under  the  will :  and  2d,  because  the  re- 
version in  neither  of  the  sons  lands  will 
pass  by  the  residuary  clause. 

1.  The  rule  is,  that  where  the  testator 
makes  the  same  disposition  to  the  heir 
which  the  law  would  have  made,  or  where 
it  is  made  in  such  general  terms,  that  the 
intention  is  left  doubtful,  the  heir  shall 
take  by  descent,  as  his  better  title,  and  not 
under  the  will.  2  Bac.  79— Mod.  Ca.  Law. 
&  Eq.  23,  1  Ld.  Ray.  728. 
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Here  is  a  devise  of  lands  to  the  heir,  un- 
limited as  to  estate;  unincumbered  with 
any  charge,  and  therefore  it  amounts  to  no 
more  than  pointing  out  the  lands  which  his 
heir  should  take  by  descent. 

In  Smith  v.  Triggs  1  Str.  487,  it  was  de- 
termined, that  a  devise  in  fee,  by  a  mother 
to  her  daughter,  who  was  her  heir,  would 
not  make  the  daughter  a  purchaser  so  as  to 
cast  the  descent  from  her  upon  the  heir  on 
the  part  of  the  father.  In  Beachcroft  v. 
Beachcroft,  a  close  in  St.  Peter's,  Derby,  is 
devised  to  sir  Robert  (who  was  probably 
heir)  without  limitation;  the  reversion  is 
never  mentioned  as  having  passed  either 
to  the  wife,  or  to  the  brother  Joseph,  under 
the  residuary  devise. 

I  was  very  attentive  during  the  argu- 
ment, to  discover,  if  any  cases  were  cited  of 
a  devise  of  lands  to  an  heir  without  limi- 
tation, where  the  reversion  was  adjudged 
to  pass  to  another  under  a  residuary  clause 
in  the  same  will,  however  large  and 
110  comprehensive  *the  words  might  be; 
not  recollecting  any  such,  and  inclin- 
ing to  believe  from  the  feudal  reasoning 
and  principles,  favoring  the  heir,  that  none 
such  were  to  be  found. 

The  gentleman  of  counsel  for  the  appellee, 
(whose  laborious  researches  on  such  occa- 
sions are  pleasing  to  the  court,  as  they 
generally  impress  an  opinion,  that  what  is 
not  produced  by  him  in  favor  of  the  side 
he  advocates,  does  not  exist, )  very  candidly 
acknowledged  he  could  find  no  such  case, 
except  one  in  Fearne*s  essay  on  contingent 
remainders  page  170;  and  I  believe  that 
gentleman  on  reviewinpf  this  case,  will 
think  it  not  a  sufficient  foundation  for  an 
exception  to  his  admission.  In  a  subsequent 
page  the  author  says  *Mt  sometimes  hap- 
pens, that  a  remainder  is  limited  in  words 
which  seem  to  import  a  contingency;  tho' 
in  fact  they  mean  no  more  than  would  have 
been  implied  without  them,  or  do  not 
amount  to  a  condition  precedent,  but  de- 
note the  time  when  the  remainder  is  to 
vest  in  possession.**  This  he  illustrates 
by  several  cases  to  the  page  which  was 
read  by  the  counsel,  and  then,  for  the  same 
purpose,  he  quotes  the  case  of  Fortescue  v 
Abbot  from  PoUexsen  A  sir  Thomas  Jones 
A  testator  devises  a  house  to  each  of  his 
eldest  sons,  and  three  other  children,  with- 
out words  of  limitation,  but  willed,  that  if 
either  of  his  said  children  should  die,  then 
the  houses  should  be  divided  between  those 
that  were  living. 

The  eldest  son  died,  and  it  was  con- 
tended that  the  limitation  over,  to  the  chil- 
dren then  living,  was  a  contingent 
remainder  to  the  survivors;  that  the  eldest 
son's  estate  for  life  in  the  house  was 
merged  in  the  fee,  which  descended  upon 
him  as  heir,  and  destroyed  the  contingent 
remainder.  But  it  was  adjudged  not  to  be 
contingent  but  vested  remainder;  each 
child  took  a  particular  estate  in  the  house 
devised  to  him,  with  a  vested  remainder  to 
the  others  for  their  lives. 

As  this  case  applied  to  the  author's  posi- 
tion, there  was  the  appearance  of  a  contin- 


gency in  the  words  "if  either  of  my  children 
die;"  yet  it  being  certain,  that  they 
must  die,  there  was  really  nothing  contin- 
gent in  the  event,  and  therefore  it  vt  as  a 
vested  remainder  on  the  death  of  a  child. 

To  the  present. case  it  does  not  apply  at 
all,  since  there  was  an  express  remainder 
devised  upon  the  death  of  the  eldest,  as 
well  as  of  the  other  sons,  which  does  not 
prove,  that  where  there  is  a  devise  of 
lands  to  the  heir  without  words  of  limita- 
tion, the  reversion  in  fee  will  pass  to  an- 
other, by  a  general  residuary  clause  in   the 

same  will. 
Ill  *In  Peal  v.  Powell.  Ambl.  Rep.  387, 

tho*  there  was  an  appearance  of  in- 
tention, that  the  eldest  son  should  take  the 
freehold  lands,  by  his  being  directed  to 
confirm  the  leasehold  lands  to  Giles,  yet 
there  was  no  devise  of  any  kind  to  the  eld- 
est son,  to  take  those  freehold  lands  out  of 
the  general  devise  of  all  the  rest  and  resi- 
due of  his  estate  real  and  personal. 

In  Urry  Ac.  v.  Harvey,  5  Burr.  2638— the 
lands  were  not  particularly  devised  to  any 
person,  and  adjudged  to  pass  to  the  wife 
by  a  devise  of  all  the  rest  and  residue  of 
his  estate  whatsoever,  and  wheresoever :  and 
Ld.  Mansfield  8a3's  *^the  word  estate  car- 
ries every  thing,  unless  tied  down  by  par- 
ticular expressions." 

In  the  case  before  us,  there  is  an  express 
devise  of  the  lands  in  question  to  the  heir, 
without  limiting  the  duration  of  his  estate, 
leaving  it  to  the  fee  which  the  law  cast 
upon  him,  which  acts  exclusively  of  this 
subject  upon  the  words  rest  and  residue  of 
my  estate,  and  ties  them  down  to  other  es- 
tate, not  disposed  of  in^  former  parts  of  the 
will. 

So  much  for  what  is  particular  in  respect 
to  the  heir. — Let  us  now 

2dly,  Enquire  in  general,  whether  in  any 
case  of  lands  devised  without  limitation, 
where  only  an  estate  for  life  shall  be  sup- 
posed to  pass,  the  reversion  in  fee  will  pass 
by  a  general  devise,  of  all  the  rest  of  the 
estate,  real  and  personal. 

The  word  rest  is  a  relative  term,  and  re- 
fers to  the  whole  of  a  subject  before  con- 
templated by  the  testator.  That  subject 
here,  was  alt  the  testator's  property, 
which  the  preamble  shews,  he  placed  in  his 
view,  in  one  collected  mass  of  lands, 
slaves,  stocks,  &c.  In  his  disposition  he 
takes  out  for  Robert  two  tracts  of  land,  six 
slaves,  and  ten  horses. 

For  Theoderick  one  tract  of  land,  two 
slaves  and  the  same  number  of  horses. 

The  rest  to  his  wife  and  daughter — rather 
two  considerable,  and  therefore,  he  excepts 
a  young  negro  girl  for  Theoderick.— 
Strange  that  he  should  do  so,  and  yet  leave 
in  it,  the  more  valuable  reversions  of  the 
three  tracts  of  land  given  to  the  two  sons. 
A  plain  man  would  understand  this  word 
rest,  to  mean,  what  remained  of  the  mass  of 
property  undisposed  of,  and  would  never 
suppose  it  could  reach  what  had  been 
given  to  the  sons,  at  any  period,  or  on  any 
event,  since  the  testator  had  not  appointed 
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any  time,  or  any  event,  on  which  their  rights 

were  to  ceaae. 
112  *It  is  true,  a  testator  might  devise 
lands  for  years,  or  for  life,  and  limit 
no  particular  remainder,  and  in  that  case, 
the  reversion  would  pass  in  the  residuary 
clause.  Skinner  150.  Allen  28.  2  Ventr.  285. 
2  Vern.  461,  621.  Eq.  Ca.  Ab.  211.  3  Atk.  486. 
In  these  cases,  the  testator,  having  given 
a  limited  estate,  shews  his  intention,  that 
on  the  termination  of  that  estate,  the  land 
should  return  into  the  mass  of  his  prop- 
erty, and  making  no  further  particular  dis- 
position of  it,  means  it  shall  pass  in  the 
residue. 

But  in  a  general  devise  of  lands  without 
limitation,  I  will  not  say  there  is  no  case, 
but  I  have  not  met  with  one,  which  deter- 
mines that  the  reversion  will  pass  by  a  gen- 
eral residuary  devise  in  the  same  will. 

And  the  distinction  is  obvious — since  by 
such  a  devise  the  testator  means  to  give  a 
fee,  as  the  judges  all  agree,  and  therefore 
he  could  not  intend  to  include  it  in  the  res- 
idue. If  the  devisee  must  lose  the  land 
upon  the  rule  of  law,  it  goes  to  the  heir, 
for  whose  benefit  the  rule  was  made. 

In  Davis  v.  Saunders  2  Black.  Rep.  736 
and  Cowp.  420,  a  devise  to  the  eldest  son 
and  his  wife  for  life,  remainder  to  their 
eldest  son  and  his  heirs ;  if  no  male  issue, 
to  daughters  and  their  heirs,  and  if  they 
die  without  issue,  to  the  testator's  right 
heirs.  To  his  son  in  law  Humphrey  Davis, 
and  his  heirs  he  gives  all  his  estate  free- 
hold and  copy-hold,  tenements  and  prem- 
ises, not  before  devised,  for  payment  of 
debts,  and  the  surplus  to  be  equally  di- 
vided amongst  his  children ;  and  then  he 
devises  all  the  residue  and  remainder  of  his 
estate  real  and  personal  to  the  said  H. 
Davis.  The  eldest  son  and  his  wife  died, 
and  never  had  issue — The  question  was,  if 
his  reversion  passed  to  H.  Davis;  and  it 
was  determined,  that  the  devise,  to  right 
heirs,  tho'  nugatory,  excluded  it  from  pass- 
ing as  part  of  the  residuum,  tho'  latent  re- 
version might  pass. 

Strong,  Clark,  v.  Mervyn  2  Burr.  912. 
Audly  Mervyn  seized  in  fee  of  lands  in 
Tyrone,  on  the  marriage  of  Henry  his  eld- 
est son,  settled  those  lands  to  the  use  of 
himself  for  life,  remainder  to  Henry  for 
life,  remainder  to  the  first  and  other  sons 
of  the  marriage  in  the  usual  form,  remain- 
der to  the  right  heirs  of  Audley  the  father. 

The  father  seized  of  other  lands  by  his 
will  devised  several  parcels  by  specific  de- 
scriptions in  the  counties  of  Tyrone  and 
Meath,  *^and  also  all  other  the  lands,  tene- 
ments and  hereditaments  in  the  said  coun- 
ties of  Tyrone  and  Meath,  ur  either  of  them, 
whereof  I  am  seized  in  fee  simple,  or 
113  of  which  any  *other  persons  seized  in 
trust  for  me  to  his  wife  Olivia,"  in 
trust  for  several  purposes.  Henty  after- 
wards dying  without  issue,  the  question  was, 
if  the  reversion  in  fee  of  the  lands  settled 
on  him  at  his  marriage,  passed  by  the 
general  residuary  devise  to  tlie  wife?  It 
was  determined  in  Ireland,  that  it  did  pass : 
but  upon  a  writ  of  error,  the  whole  court  of 


King's  Bench  in  England  decided  that  it 
did  not.  Among  other  reasons  given  by 
Ld.  Mansfield,  he  says,  ^  4f  the  question  had 
been  between  the  issue  male  of  Henry  by  a 
second  wife,  and  the  residuary  devisee, 
could  it  possibly  be  imagined  that  the  tes- 
tator intended  in  such  a  case,  that  Henry's 
sons  by  a  second  wife  should  be  disinher- 
ited? and  yet  they  must  have  been  so,  if 
the  reversion  of  this  settled  estate  passed 
by  this  devise." 

If  it  could  not  be  imagined,  that  the  tes- 
tator there  intended  to  disinherit  remote, 
and  barely  possible,  children,  of  his  son  by 
a  second  wife,  when  he  had  a  first  wife, 
living,  whose  children  were  provided  for, 
much  less  can  it  be  imagined  that  the  tes- 
tator in  this  case  intended  to  disinherit  all 
the  children  of  his  sons  by  any  wives  by 
devising  these  reversion^  in  this  residuary 
clause;  and  what  gives  additional  weight 
to  the  objection  is,  that  we  are  all  satisfied 
that  the  testator  believed  he  had  fully  dis- 
posed of  the  land  to  his  sons,  and  had  no 
reversion  to  pass  by  the  residuary  clause. 

If  the  law  raises  that  reversion  contrary 
to  his  intention,  the  law  must  dispose  of  it, 
since  he  has  not,  and  give  it  to  the  heir  at 
law.  It  might  have  had  some  weight 
(though  but  little)  to  prove  these  reversions 
included,  if  there  had  not  been  other  lands 
undisposed  of,  to  have  satisfied  the  words 
real  estate.  See  the  reasoning  of  the  court 
upon  this  point  in  the  case  of  Knotsford  v. 
Gardiner  2  Atk.  450.  And  if  in  that  case  it 
were  thought,  that  the  testator  could  not 
intend  to  mangle  a  tenement  by  separat- 
ing the  freehold  from  the  leasehold,  to 
give  part  to  his  wife  from  his  only  child 
who  was  a  daughter :  it  would  seem  equally, 
or  more  strange,  that  this  testator  should 
mean  to  mangle  the  interest  in  these  lands, 
to  give  the  inheritance  from  his  sons,  to 
his  wife  and  daughter.  See  1  P.  Wms.  286, 
where  it  is  decided,  that  under  a  devise  **of 
all  his  freehold  lands,"  if  there  be  none, 
leasehold  shall  pass  rather  than  defeat  the 
will. 

2  Bacon  92.  1  Rolls  Ab.  613 — a  man  seized 
in  fee  of  tenements,  and  possessed  of  a 
lease  for  years,  and  also  of  goods,  devises 
two  tenements  to  one  of  his  sons,  and  the 
other  to  a  daughter  and  adds,  ^*I  make  my 
two  sons  executors  of  all  my  goods 
114  ^moveable  and  immoveable,  and  all 
my  lands,debts,  dues  and  demands," — 
determined,  that  no  estate  passed  in  the 
three  tenements,  (I  suppose  in  the  rever- 
sion,) because  the  words,  all  my  lands, 
might  be  satisfied  with  the  leasehold  lands. 

The  case,  of  a  devise  of  lands  to  A  in  fee, 
and  of  all  the  residue  of  his  real  and  per- 
sonal estate  to  B  and  C. — is  stated  in  Good- 
right  V.  Opie  Cas.  in  L.  and  Kq.  123  and  in 
Wright  V.  Home  (same  Book  p.  222).  A 
dies  in  the  testator's  lifetime  and  the  ques- 
tion was,  if  his  lands  passed  to  the  residuary 
devisees,  or  descended  to  the  heir?  in  both, 
the  reasoning  is  strong  for  the  heir,  but 
neither  is  determined— it  is  strange,  that 
in  so  plain  a  case  it  should  not.  For  if  a 
nugatory    limitation     to    the    right    heirs, 
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(nugatory,  because  it  does  what  the  law 
would  do  without  it,)  shall  prevent  that 
reversion  from  passing  in  the  residue,  much 
more  shall  an  actual  devise  eflPectual  at  the 
time,  but  defeated  bj  a  subsequent  accident 
prevent  that  land  from  passing  in  the  resi- 
due. 

Upon  the  whole,  we  think  the  law  is  with 
the  appellant  and  therefore  reverse  the 
judgment  of  the  District  Court. 


115  *OCTOBER  TERM,  1792. 


Scott's  Executors  v.  Call. 

October  Term,  1T98. 

Action  of  Debt  on  Bill  of  Ezchanffo  for  Sterling  Money* 
—Declaration— JudgAient.— In  an  action  of  debt 
upon  a  protested  bill  of  exchange,  drawn  for  ster- 
ling money,  if  the  declaration  is  for  the  current 
money  value  of  the  sum  for  which  the  bill  was 
drawn,  the  judgment  beinff  for  the  sam  so  de- 
manded, will  be  reversed  on  a  writ  of  error.— The 
suit  should  have  been  for  the  sterling  money. 

This  was  an  action  of  debt,  brought  by 
the  appellee  against  the  appellant,  upon  a 
protested  bill  of  exchange,  drawn  by  the  tes- 
tator of  the  appellant,  for  ;f  187.:  15,  sterling 
for  value  received :  as  also,  for  the  damages 
at  the  rate  of  10  per  cent,  together  with  the 
charges  of  protest  Ac.  The  declaration 
demands  the  £\S*7 :  15,  sterling  of  the  value 
ofi^250:6:8,  current  money;  and  48.  6 
sterling  of  the  value  of  6s.  current  money 
and  interest  at  the  rate  of  10  per  centum  per 
annum,  on  the  said  £2SQ'.  6:  8,  from  the 
date  of  the  bill:  it  states  also  the  protest ; 
**  whereby  and  by  virtue  of  the  act  of  Assem- 
bly in  that  case  made,  action  accrued  to  the 
plaintiff,  to  have  and  demand  of  the  de- 
fendant the  said  jfl87:  15  sterling,  of  the 
value  aforesaid,  and  the  said  4s.  6  sterling 
of  the  va*ue  aforesaid,  and  interest  as  afore- 
said:*' the  breach  assigned  is,  in  the  non- 
payment of  the  said  several  sums  of  money 
and  interest  &c.  to  the  plaintiff's  damage 
of  £500,  Upon  the  plea  of  payment,  the 
jury  found  that  the  defendant's  testator 
had  not  paid  the  debt  in  the  declaration 
mentioned,  and  assessed  the  plaintiff's 
damages  to  one  penny.  The  court  gave 
judgment  that  the  plaintiff  recover  jf509: 
3:  6  sterling,  the  principal,  interest  and 
charges  of  protest,  together  with  interest 
thereon,  after  the  rate  of  five  per  centum 
per  annum  from  that  day ;  and  they  set- 
tled the  exchange  at  33?^  per  cent. 

Exceptions  being  taken  to  the  opinion  of 
the  court,  upon  certain  points  moved  by  the 
defendant's  counsel,  an  appeal  was  prayed 

to  this  court. 
116  *The  question  made   by  the   bill   of 

exceptions  was;  whether  the  plaintiff , 


♦The  principal  case  is  distinguished  in  Skipwith 
V.  Baird,  2  Wash.  166,  lfl7.  See  monofirraphlc  note  on 
•'Debt,  The  Action  of"  appended  to  Davis  v.  Mead. 
13  Oratt.  118  ;  monog-raphlc  note  on  "Judfirments" 
appended  to  Smith  v.  Charlton,  7  Gratt  426. 


to  entitle  himself,  under«the  act  of  Assem- 
bly, to  10  per  cent,  damages  beyond  18 
months,  ought  not  to  prove  an  actual  pres- 
entation of  the  bill  protested  to  the  drawer 
within  that  time. 

CARRIN6TON,  J.,  delivered  the  opinion 
of  the  court. 

The  point  which  was  argued  at  the  bar, 
and  which  grows  out  of  the  bill  of  excep- 
tions, need  not  be  decided,  as  the  court 
think  the  judgment  erroneous  in  this,  that 
the  demand  in  the  declaration  is  for  the 
current  money  value  of  a  debt,  due  in  ster- 
ling money,  on  a  protested  bill  of  exchange, 
which  is  recoverable  in  sterling  money 
only. 

The  judgment  therefore  must  be  reversed 
with  costs.  

White  V.  Jones. 
October  Term.  1792. 

Supersedeas— Nature  of— Reversal   of  Decree— Rcstita- 

tlon.*— A  supersedeas  is  sometimes  an  auxiliary 
process,  but  most  commonly  It  is  one  by  which  the 
record  of  an  inferior  Court  may  be  removed  be- 
fore a  superior  one  for  revision.  In  the  former 
case,  it  can  have  no  effect  after  the  decree  or 
judgment  is  executed,  though  the  suit  may  still  ^o 
on  :  and  if  a  reversal  take  place,  a  writ  of  refuta- 
tion will  be  awarded. 
Qrants— Fraud  In  Obtalnlnff— Jurisdiction  of  Equity.t- 
Where  one  person  fraudulently  obtains  a  (rrant 
in  preference  to  another,  having  a  prior  equitable 
title,  a  Court  of  equity  has  jurisdiction  of  the  case, 
and  can  afford  the  most  ample  relief. 

This  was  a  suit,  instituted  originally  id 
the  County  Court,  on  the  Chancery  side, 
by  the  appellant.  The  bill  states :  that  the 
complainant  in  1761  or  1762,  purchased  a 
tract  of  land  from  H.  Hatcher  for  which 
he  paid  a  valuable  consideration.  That  this 
land  was  surveyed  for  the  said  H.  Hatcher 
in  1740,  and  that  a  patent  for  the  same  was 
made  out  on  the  17th  August  1756;  but,  on 
account  of  a  dispute  then  depending  before 


^Supersedeas— Reversal  of  Judirment— Writ  of  Resti- 
tution.—It  is  well  settled,  that  after  judgment  ban 
been  executed,  a  supersedeas,  writ  of  error  or  appeal 
may  He.  and  upon  reversal  the  appellant  may  have 
a  writ  of  restitution  of  what  he  has  paid.  Erskiue 
V.  Henry,  6L.eisrh  884,  citiuflr  White  v.  Jones,  t  Wash.  I1J!>. 
The  principal  case  is  also  cited  for  the  above  In 
Hudfflns  v.  Marchant,  28  Gratt.  188 :  Morrlss  v.  Gar- 
land. 78  Va.  229  :  Wlufirfleld  v.  Crenshaw.  3  Hen.  &  M. 
2S2 ;  Hite  v.  Wilson.  2  Hen.  &  M.  285.  See  Burnley  v. 
Lambert.  1  Wash.  308  :  Stanard  v.  Brownlow.  S 
Munf.  229. 

tOrants- Fraud  In  Obtainioff- Jurisdiction  of  Equity. 
—For  the  proposition  that,  where  one  person  fraud- 
ulently obtains  a  arrant  in  preference  to  another, 
havluff  a  prior  equitable  title,  a  court  of  equity  has 
jurisdiction  of  the  case,  and  can  afford  the  most 
ample  relief,  the  principal  case  ts  cited  in  Depev 
V.  Howard.  1  Munf.  300:  Noland  v.  Cromwell.  4 
Munf.  168, 172, 174  :  McClung*  v.  Huffhes,  5  Rand  483. 
486.  489,  505  ;  footnote  to  Hambleton  v.  WelU.  4  Call 
213 ;  foot-note  to  White  v.  Jones,  4  Call  253  ;  Jones  v. 
White.  Wythe  113. 
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the  king  in  council,  respecting  a  claim, 
■set  up  by  governor  Dinwiddle,  of  a  pistole 
for  signing  patents  for  lands;  this  patent 
was  so  long  withheld  from  H.  Hatcher, 
that  the  land  became  forfeited  for  non-pay- 
ment of  quitrents,  and  for  want  of  seating. 
That  the  complainant,  in  order  the  better 
to  secure  his  title  to  the  land,  petitioned  for 
the  same  as  lapsed,  and  with  the  consent 
of  H.  Hatcher,  obtained  a  patent  in  his  own 
name  in  1764. 

That  the  defendant  in  1743,  obtained  an 
order  of  council  for  surveying  2000  acres 
of  land,  including  the  land  in  question, 
and  pending  the  above  dispute  between 
Virginia  and  governor  Dinwiddle,  fraudu- 
lently paid  the  pistole  fee  demanded  by  the 
governor,  and  obtained  a  patent.  The 
prayer  of  the  bill  is,  that  the  defendant 
may  be  compelled  to  relinquish  his  title  to, 
and    possession   of,  the   land  in  dispute,  to 

the  complainant. 
117  *The  Answer  of  the  defendant,  the 

heir  at  law  of  the  original  patentee, 
relies  principally  upon  the  want  of  equity 
in  the  bill;  and  denies  notice  of  Hatcher's 
4Burvey. 

The  case  coming  on  upon  bill  and  answer, 
together  with  the  certificate  of  survey,  the 
order  of  the  governor  in  council,  and  the 
grants  before  mentioned,  read  as  exhibits, 
the  plaintiff  obtained  a  decree  for  the  land 
in  the  County  Court,  which  was  reversed 
by  the  High  Court  of  Chancery  upon  a  pe- 
tition of  appeal:  the  decree  of  reveisal  is  in 
the  following  words,  to  wit:  **This  court  is 
of  opinion,  that  the  appellee's  title,  if  any 
he  hath,  to  the  land  in  controversy,  must  be 
supported  on  this  foundation :  That  the 
^rant  to  Henry  Hatcher  operated  retroac- 
tiv^y,  giving  to  his  title  like  vigor  as  if 
the  consummation  thereof,  by  the  grant, 
had  been  cotemporaneous  with  the  com- 
mencement, which  preceded  the  commence- 
ment of  the  appellants  right ;  or  on  this 
other  foundation :  that  the  grant  to  Wood 
JTones  was  obtained  surreptionsly,  when  the 
officer,  to  whose  function  the  transaction 
of  that  business  belonged,  did  not  know 
part  of  the  land  comprehended  in  the 
^rant,  to  have  been  appropriated,  or  claimed 
by  another,  who,  in  not  perfecting  his  ti- 
tle, had  been  in  no  default ;  or  was  obtained 
by  collusion  between  the  officer  and  the 
grantee;  and  upon  supposition  that  the 
g^rant  to  Henry  Hatcher  by  relation,  was 
prior  in  effect,  although  posterior  in  date, 
to  the  other,  or  that  the  latter  was  fraudu- 
lent, this,  so  far  as  it  tended  to  intercept 
his  right,  was  void ;  and  the  appellees 
remedy  in  a  court  of  common  law  was 
proper  and  adequate ;  and  this  court,  dis- 
cerning no  ground  for  application,  by  the 
appellee  to  a  court  of  equity, — especially, 
when  so  great  a  length  of  time  had  elapsed, 
after  the  commencement  of  Hatcher's  title, 
before  any  one  appeareth  to  have  attempted 
to  assert  it,  and  the  manner  in  which  it 
was  derived  to  the  appellee,  are  remem- 
bered,— is  of  opinion  that  the  said  decree 
of  the  County  Court,  by  which  the  appellee 
recovered  the    said    land    against   the   ap- 


pellant with  costs,  is  erroneous ;  and  there- 
fore doth  reverse  the  said  decree ;  and  doth 
adjudge,  order,  and  decree,  that  the  bill  of 
the  appellee  be  dismissed." 
From  this  decree,  there  was  an  appeal. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

It  was  objected  to  by  the  counsel  for  the 
appellant,  but  the  decree  of  the  County 
Court  having  been  carried  into  execution 
by  the  return  of  an  habere  facias  posses- 
sionem, executed,  the  petition  of  appeal 
was  made  too  late,  and  ought  not  to  have 
been  granted,  since  the  supersedeas  there- 
upon awarded,  could  have  nothing  to  operate 

upon. 
118  *A    supersedeas     in     England,    is 

merely  an  auxiliary  process ;  and  so  it 
is,  in  some  instances,  in  this  country.  But 
in  general,  it  is  a  mode  by  which  the  rec- 
ord of  a  judgment  of  an  inferior  court,  is 
removed  before  a  superior  jurisdiction. 

When  merely  auxiliary,  it  can  have  no 
effect  after  the  decree,  or  judgment  is  car- 
ried into  execution ;  since  it  can  only  stay 
the  proceedings  in  the  state  in  which  they 
are;  but  yet  the  suit  goes  on,  in  the  supe- 
riour  court,  by  the  other  process ;  and  if  the 
judgment  be  reversed,  a  writ  of  restitution 
issues,  to  restore  the  party  to  that,  of  which 
he  had  been  dispossessed  by  the  execution. 

Where  the  supersedeas  is  the  only  process, 
by  the  laws  of  this  state,  it  may  have  one, 
or  both  of  those  operations,  as  the  judgment 
happens  to  be  executed  or  not. 

At  law,  a  party  may  appeal  at  the  time 
the  judgment  is  rendered;  or  he  may  after- 
wards obtain  a  writ  of  error,  which,  it  is 
admitted,  may  issue  after  the  judgment  is 
executed. 

Upon  the  merits,  though  the  court  is  of 
opinion,  that  the  decree  of  the  Chancellor 
ought  to  be  affirmed,  yet  we  do  by  no  means 
coincide  with  him,  in  the  reasons  and  argu- 
ments upon  which  he  seems  to  have 
grounded  his  opinion. 

The  plaintiff  has  stated  a  very  fair  and 
proper  case  for  a  Court  of  Equity.— He  was 
a  purchaser,  against  whom  the  defendant 
unfairly  and  fraudulently  obtained  a  pref- 
erence; and  in  questions  like  this,  where 
fraud  is  suggested  and  i)roved,  courts  of 
equity  have  competent  jurisdiction,  .and 
can  afford  the  most  ample  and  adequate 
relief.— But  in  this  case,  the  plaintiff  not 
having  supported  the  allegations  in  his 
bill,  which  charge  Wood  Jones  with  fraud 
in  obtaining  his  patent,  this  court  is  of 
opinion,  that  there  is  no  error  in  the  de- 
cree, and  that  it  must  be  affirmed  with 
costs.  

Winslowv.  Dawson. 
October  Term,  1792. 
Contracts— Usury— Penalty* -Case  at  Bar. -A  contract 
to  pay  a  larsrer  sum  at  a  fature  day,  upon  non- 
payment of  the  sum  aereed  to  be  paid  at  a  prior 
day.  Is  not  usurlouB.  but  the  Increased  sum  will  be 


^Contracts— Usury— Penalty.— On  this  question,  the 
principal  case   is  cited  in  foot-note  to  Groves  r. 
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considered  as  a  penalty,  and  relievable  against 
in  a  Court  of  Equity,  upon  compensation  being- 
made;  and  that  compensation  is  leg-al  interest, 
unless  some  specific  damag-e  can  be  shewn. 

This  was  a  suit  brought  by  the  appellee, 
in  the  High  Court  of  Chancery,  to  be  re- 
lieved against  a  judgment  for  £50,  which 
by  an  award  of  arbitrators  (made  under  a 
rule  of  court)  he  had  been  adjudged  to 
pay  with  interest ;— insisting  that  the  £^ 
was  only  intended  as  a  penalty  to  enforce 
the  punctual  payment  of  ;f  100,  or  to  compel 
the  appellee,  in  lieu  thereof,  to  take  up  the 
appellant's  bond  to  one  Garret,  for  that 
sum,  and  which  he  was  prevented  from 
119  doing  by  the  appellant  himself;  *and 
praying  an  injunction  against  judg- 
ment rendered  upon  the  award.  The  bill 
states  and  the  depositions  prove,  that  the 
memorandum  was  torn  from  the  bond  at  the 
time  the  case  was  before  the  arbitrators, 
that  the  abitrators  refused  to  hear  the  appel- 
lee's witnesses,  but  permitted  a  statement  to 
be  read  by  the  appellant's  counsel  of  facts 
which  were  controverted  by  the  appellee. 
The  answer  states:  that  the  defendant 
agreed  to  sell  a  tract  of  land  to  the  plain- 
tiff, and  to  receive  payment  in  any  one  of 
the  three  following  modes,  1st,  ;f200  in 
hand,  or  2d,  ^^250  in  twelve  months,  or  3d, 
;^300  upon  a  longer  credit.  That  the  plain- 
tiff acceded  to  the  first  proposition,  if  credit 
for  a  few  months  were  allowed ;  and  if  not 
punctually  paid,  then,  that  the  second  prop- 
osition should  prevail.  This  being  agreed 
to  by  the  defendant,  two  bonds  were  exe- 
cuted, one  for  the  payment  of  ;f  100  at  the 
time  last  mentioned,  and  another  for  £IS0 
in  twelve  months  after: — but,  to  the  latter 
bond,  a  memorandum  was  annexed,  that 
it  might  be  discharged  by  the  payment  of 
;f  100  by  a  certain  time,  sooner  than  that 
mentioned  in  the  condition. 

The  Chancellor  decreed  a  perpetual  in- 
junction, and  the  costs  at  law  to  the  com- 
plainant. From  which  decree  the  defendant 
in  equity  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

Taking  the  case  to  have  been  as  stated 
by  Winslow  in  his  answer,  the  insertion  of 
the  ;f50  must  be  considered,  either  as  a  con- 
sideration for  forbearance — and  of  course 
within  the  act  of  usury, — or  as  a  penalty, 
for  which  a  compensation  may  be  made, 
and  therefore  relievable  against  in  a  court 
of  equity : — for  he  admits,  that  the  first 
proposition  for  ;f200  was  acceded  to,  and 
adopted  as  the  agreement  between  the 
parties. 

The  case  of  Groves  and  Graves,'  in  this 
court,  has  decided  this  principle :  viz,  that 
such  a  coDtraift  to  pay  a  larger  sum  at  a 
future  day,  upon  non-payment  of  the  sum 
agreed  upon,  at  a  prior  day,  is  not  usuri- 
ous; but  that  the   increased    sum   shall    be 


considered  as  a  penalty,  against  which  a 
court  of  equity  ought  to  relieve,  upon  com- 
pensation being  made. 

That  compensation — in  case  the  condition 
be  for  payment  of  money— is  legal  interest; 
unless  some  specific  damage  be  shewn, 
which  may  induce  the  Chancellor  to  direct 
a  jury  to  assess  the  quantum  of  it. 

In  this  case,  Winslow  speaks  of  difficul- 
ties to  which  he  was  subjected,  but  of  no 
particular  injury  sustained,  which 
120  could  entitle  *him  to  a  compensation 
beyond  legal  interest :  so  that  upon  his 
own  statement  of  the  case.  Groves  and 
Graves  would  be  a  direct  authority  in 
affirmance  of  the  decree.  But  take  the 
case  either  way,  there  is  no  difficulty  in  it. 
For  since  Dawson  might  have  performed 
what  was  required  of  him  in  order  to  save 
the  forfeiture,  by  taking  up  the  bond  to 
Garret  by  the  10th  of  February  1784,  and 
was  prevented  by  the  interposition  of  Win- 
slow  himself  from  doing  so,  that  ought  in 
equity  to  be  considered  as  done,  and  the 
penalty  of  course  relieved  against. 

But,  as  the  injunction  is  made  perpetual 
for  ;^3 :  12 :  8 :  more  than  ought  to  have  been 
injoined,  the  decree  must  be  reversed  with 
costs,  and  the  injunction  dissolved  as  to 
so  much,  and  stand  for  the  residue  of  the 
sum,  and  the  costs  at  law,  which  were  prop* 
erly  decreed,  since  the  appellee  appears  to 
have  tendered  to  the  appellant,  before  the 
institution  of  the  suit  at  law,  more  money 
than  was  due  at  that  time. 


Graves.  1  Wash,  i:  Campbell  v.  Shields,  eLeiffh  520; 
Muhleman  v.  Nat.  Ins.  Co.,  6  W.  Va.  528. 

See  same  case.  Wytbe  114:  also,  mono^rapblc  nots 
on  "Usury"  appended  to  Coffman  &  BrufEy  v.  Miller. 
96  Gratt  008. 


Ross  V.  Poythress. 
October  Term,  1792. 
Custody  of  Debtor— Injunction*— Effect— If  a  dibtor 
in  execution  obtain  an  injunction,  the  Sheriff  Is 
bound  to  discharflre  him  from  custody. 
Selsure  of  Property  under  PI.  Pa.— Injunction— Effect— 
Qu«re.— If  an  injunction  be  obtained  after  seisnre 
of  property,  under  a  fieri  facias,  the  officer  may 
restore  the  property. 

This  was  an  action  of  debt  brought  by 
the  appellant  in  the  District  Court  of 
Petersburg,  upon  a  prison  bounds  bond ; 
the  breach  assigned  in  the  declaration,  is 
nearly  in  the  words  of  the  condition  of  the 
bond,  with  an  averment,  that  the  prisoner 
did  depart  and  escape  from  the  bounds, 
without  being  discharged  by  due  course  of 
law. 

Pleas,  1st,  Conditions  performed.  2d, 
That  the  bond  was  given  to  the  sheriff  for 
and  concerning  a  matter  relating  to  his 
office,  whilst  the  defendant  was  in  custody 
of  the  said  sheriff;  contrary  to  the  act 
entitled  an  act  '^prescribing  the  method  of 
appointing  sheriffs,  and  for  limiting  the 
time  of  their  continuance  in  office,  and  di- 
recting their  duty  therein." — Issue  was 
taken  upon  the  first  plea,  and  liberty  re- 
served to  the  plaintiff  to  file  his  demur- 
rer to  the  2d  plea,  at  the  next  court,  if  he 
please. 


*See  monofirraphic no<«  on  "Injunctions'*  appended 
to  Claytor  v.  Anthony.  15  Gratt  618. 
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The  jury  found  a  verdict  for  the  plaintiff: 
but  if,  in  the  opinion  of  the  Court,  a  sub- 
poena of  injunction  issued  from  the  Hi^^h 
Court  of  Chancery,  and  delivered  to  the 
sheriff  having  the  prisoner  in  custody,  and 
served  on  the  plaintiff's  attorney,  whereby 
the  judgment,  on  which  an  execution  had 
issued,  under  which  the  defendant  was 
consigned,  was  injoined,  was  a  sufficient 
authority  to  the  sheriff  to    discharge 

121  him  from  custody  under  *that  execu- 
tion, then  they  found  for  the  defend- 
ant.    No  notice  was    taken    of   the   second 
plea. 

Judgment  for  the  defendant  upon  the 
special  verdict  in  the  District  Court,  and 
appeal  to  this. 

Ronold  for  the  appellant. 

Until  a  final  decree  was  rendered  for  the 
plaintiff  in  equity,  the  injunction  granted 
by  the  Chancellor  could  not  operate,  so  as 
to  deprive  the  plaintiff  at  law,  of  a  right 
already  vested  in  him.  The  lands  of  a 
defendant,  are  actually  bound  from  the  time 
.  a  judgment  is  rendered  against  him ;  as  are 
also  his  chattels,  from  the  time  a  writ  of 
fieri  facias  is  delivered  to  the  sheriff. 

It  would  be  highly  unreasonable  to  give 
to  an  injunction,  an  effect  so  extensive,  as 
that  which  must  be  contended  for.  The 
principal,  as  well  as  his  securities,  might 
remove  or  become  insolvent,  pending  the 
injunction.  The  estate  seized  by  the  sher- 
iff on  a  writ  of  fieri  facias,  might  during 
that  time  perish,  and  thus,  might  the 
plaintiff  at  law  lose  entirely  the  effect  of 
his  judgment.  Injunctions  are  not  author- 
ised, or  in  any  manner  regulated,  by  the 
laws  of  this  country,  and  therefore  we  must 
resort  to  the  rules  observed  in  the  courts  of 
England.  There,  the  money  is  always 
brought  into  court  by  the  party  obtaining 
the  injunction,  unless,  in  special  cases,  it 
is  dispensed  with,  2  Harr.  Ch.  Prac.  224, 
226.  So  if  goods  are  taken  on  execution, 
or  money  levied,  or  paid  in  execution,  and 
in  the  sheriff's  hands,  the  process  of  in- 
junction will  stay  them  there,  lb.  225.  Upon 
the  same  principle  it  is,  that  a  bill  of  re- 
view does  not  pi:event  the  execution  of  the 
decree  impeached ;  but  obedience  is  actually 
to  be  paid  to  the  decree,  as  far  as  it  can, 
without  prejudice  to  the  right  of  the  party 
preferring  the  bill.  1  Harr.  Ch.  Prac.  171. 
Neither  does  a  supersedeas  set  aside  the 
execution,  or  stop  the  sale  of  the  property 
seized  under  it.  Dalt.  Sheriff.  225—534.  A 
capias,  not  executed,  is  arrested  by  a  super- 
sedeas; but  if  executed,  the  body  must  be 
returned  with  the  supersedeas.  Neither 
will  an  action  for  false  imprisonment  lie,  if 
the  body  be  taken  on  a  ca.  sa.  without  no- 
tice of  the  writ  of  error.  If  then,  we  are 
to  take  as  our  guide,  the  rules  and  principles 
of  the  English  law,  (and  we  have  none 
other  to  follow,)  we  find,  that  an  execution 
once  served,  is  not  interrupted  by  an  in- 
junction, or  other  proceedings  subsequent 
to  the  judgment,  until  thie  debt  is  levied, 
or  received  by  the  officer,  and  is  then  only 
stopped  in  his  hands. 

122  *The  old  Chancery    law,    passed  in 


the  year  1777,  Ch.  IS,  {  31,  seems  to 
give  to  injunctions,  merely  the  power  of 
staying  executions.  It  neither  authorises 
the  discharge  of  the  person,  or  property 
already  taken  in  execution,  nor  does  such 
an  effect  follow,  as  a  necessary  or  reason- 
able consequence,  from  the  order. 

If  the  whole  effect  of  the  execution  be 
done  away  by  the  granting  of  the  injunc- 
tion, I  am  at  a  lost  to  know,  what  return  the 
sheriff  can  make  upon  the  execution,  or  in 
what  manner,  the  plaintiff  is  to  proceed 
upon  the  dissolution  of  the  injunction. 

Marshall  for  the  appellee.  The  cases  read 
by  Mr.  Ronuld,  only  prove  that  there  are 
certain  rules  observed  by  the  Chancellor  in 
England,  which  neither 'are,  nor  ought  to  be 
guides  for  us,  and  this  necessary  departure 
from  those  rules,  results  from  the  very 
nature  of  our  situation,  compared  with  that 
country.  In  that,  much  of  the  wealth  of 
the  nation  consists  in  money ;  it  is  easily 
procured  by  those  who  can  secure  the  re- 
payment of  it ;  therefore  no  inconvenience 
can  follow  from  requiring  a  deposit  of  the 
debt  recovered  at  law,  as  the  condition  of 
granting  an  injunction.  So  too,  nothing 
can  stop  the  progress  of  an  execution  once 
served.  Yet  even  there,  we  find  that  in 
some  instances  this  rigid  rule  is  dispensed 
with,  as  the  cases  referred  to  by  Mr.  Ron- 
old  prove.  In  this  country,  the  wealth  of 
the  people  consists  principally  in  real  prop- 
erty— there  is  so  much  of  that,  and  so  little 
money  at  market,  that  the  latter  cannot  be 
procured  on  loan,  with  any  security. 

This  difference,  will  furnish  a  strong 
argument,  why  the  rule  in  England,  even 
in  case  of  executions  against  the  property, 
should  not  prevail  here ;  and  the  argument 
is  fortified  considerably,  if  we  view  the  case 
by  analogy  to  forthcoming  and  replevy 
bonds,  which  are  unknown  in  that  country, 
yet  induced  by  necessity  to  be  authorized 
in  this.  In  these  cases,  the  lien  is  entirely 
gone,  and  a  compensation  for  it,  provided 
in  the  security  given  by  the  debtor. 

So  too  in  England,  if  goods  be  taken  by 
way  of  distress,  and  replevied,  the  distrainor 
loses  his  lien  on  the  goods,  and  is  left 
to  his  remedy  on  the  replevy  bond.  Brow 
Ch.  Rep.  427:  so  that  the  lost  of  the  lien 
upon  property  once  seized,  is  not  unknown 
even  in  England,  much  less  in  this  country. 

But  the  case  of  an  execution  against  the 
body,  is  much  stronger  than  if  it  were 
against  the  property.  For  if  the  body 
might  still  be  kept  in  confinement,  the 
injunction  would  be  an  idle  and  vain  thing  ; 
since  the  plaintiff,  if  entitled  to  equity, 
might  receive  the  same  benefit  from  an 
original  bill,  as  he  could  by  obtaining 
123  *the  injunction.  The  plaintiff  at  law 
cannot  complain  with  reason,  since 
his  security  is  certainly  bettered, 

Mr.  Ronold  in  reply.  The  act  of  1791  Ch. 
3,  {  3,  tho'  it  was  made  subsequent  to  this 
transaction,  shews,  from  the  manner  in 
which  it  is  expressed,  the  sense  of  the  leg- 
islature upon  th^  subject,  by  directing  that 
the  sheriff,  having  received  money  under 
an    execution,    shall,    upon    an  injunction 
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being  granted,  repaT  the  money  to  the 
plaintiff  in  equity.  But  this  was  unneces- 
sary, if,  before  the  law  was  made,  an  injunc- 
tion produced  the  extensive  effect  now 
contended  for. 

The  PRESIDENT.  We  shall  give  no 
positive  opinion,  as  to  the  effect  of  an  in- 
junction obtained  upon  an  execution  against 
the  goods  and  chattels,  after  seizure;  as 
that  case  is  not  before  us:  probably  it 
would  be  considered  as  settled  by  the  act 
of  1791,  which  directing  a  restitution  of  the 
money  levied,  would  seem  to  include  in- 
ferior cases,  and  to  extend,  by  an  equitable 
construction,  to  the  restitution  of  goods 
seized  in  execution,  and  not  sold. 

The  reason  is  much  stronger  in  the  case 
of  an  execution  against  the  bod3%  where 
the  injunction  would  have  no  effect  at  all, 
if  it  did  not  operate  to  discharge  the  body 
from  confinement. 

Judgment  alBSrmed. 


Jenkins  v.  Tom  and  Others. 

October  Term.  1792. 

Indians— SlavM.*— At  what  time  Indians  mlfirht  be 
made  slaves  of,  and  when  not;— and  what  Indians 
they  were. 

This  was  an  action  of  trespass,  assault 
and  battery,  and  false  imprisonment, 
brought  by  the  appellees  in  the  District 
Court  of  Northumberland  to  recover  their 
freedom.  Plea,  that  the  plaintiffs  are 
slaves.  Replication,  that  they  are  free,  and 
not  slaves ;  upon  which  issue  is  taken. 

At  the  trial,  the  defendant  tendered  a  bill 
of  exceptions,  which  was  seized  by  the  court, 
stating :  that  the  plaintiffs  had  offered  in 
evidence  sundry  depositions  of  antient 
people  to  prove,  that  certain  women  named 
Mary  and  Bess,  when  they  came  iirst  into 
this  country,  were  called  Indians ;  and  had 
a  tawny  complexion,  with  long  straight 
black  hair:  to  strengthen  this  testimony, 
the  plaintiffs  produced  a  witness  to  prove, 
that  he  heard  a  certain  other  person  now 
dead,  say  in  the  year  1701,  that  when  he 
was  a  lad  about  12  years  old,  these  women 
were  brought  to  this  colony  in  a  ^hip,  and 
were  called  Indians ;  that  they  had  the   ap- 


"Indlans— Slaves.— The  principal  case  is  cited  *in 
Gregory  v.  Baug^h.  4  Rand.  648.  See  also.  Butt  v. 
Rachel,  4  Munf.  209:  Hudarins  v.  Wrights,  I  Hen.  & 
M.  134. 

Evidence— Hearsay— AdmUsiblllty.— In  Claiborne  v. 
Parrish.  2  Wash,  148.  It  Is  said:  "It  has  been  well  ob- 
served, that  in  some  Instances  hearsay  evidence 
may  be  proper,  where,  from  the  nature  of  the  case. 
It  is  not  to  be  expected  that  better  evidence  could 
be  procdred.  Such  as  where  the  transaction  is  an- 
cient, and  in  others  which  have  been  mentioned.  It 
was  urx>n  this  principle,  that  the  case  of  Jenkins  v. 
TomO  IVash.  123),  was  determined."  See  also,  citlnGT 
the  principal  case,  Shelton  v.  Barbour,  2  Wash.  67; 
Peg-ram  v.  Isabell,  2  Hen.  &  M.^205:  Boudereau  v. 
Montgomery,  3  Fed.  Gas.  995.  See  also,  Hudglns  v. 
Wrights,  1  Hen.  &  M.  134. 


pearance  of    Indians,     and    that    the 

124  former  of  them  ^was  called  the  grand- 
mother of  the  latter.     To   the  admis- 
sion    of    this     testimony,    the    defendant 
objected,  but  was  over-ruled  by  the  court. 

The  jury  found  a  verdict  for  the  plaintiffs. 
In  the  record  there  is  a  certificate  of  the 
judges,  stating:  That  the  defendant's  coun- 
sel, in  his  argument,  insisted  much  upon  a 
clause  in  an  act  of  Assembly,  entituled  an 
act  **for  the  bctttfr  government  of  servants 
and  slaves,"  pass^  in  the  year  1753, 
which  enacts  *'that  all  persons  who  have 
been,  or  shall  be  imported  into  this  colon j 
by  sea  or  Und,  and  were  not  christians  in 
their  native  country, — (except  Turks  and 
Moors  in  amity  with  his  majesty,  and  such 
who  can  prove  their  having  been  free  in 
England,  or  any  other  christian  country 
before  they  were  shipped  for  transportation 
hither)— shall  be  accounted,  and  be  slaves, 
and  as  such,  be  here  bought  and  sold,  not- 
withstanding a  conversion  to  Christianity 
after  their  importation:*'  and  argued  from 
thence,  that  all  Indians  as  well  in  Amer- • 
ica,  as  elsewhere,  not  particularly  excepted 
in  that  clause,  might  be  sold  as  slaves :  that  • 
the  court  informed  the  counsel,  that  he 
misstated  the  law;  that  there  was  a  time  at 
some  period  in  the  last  century,  when  a 
law  was  in  existance,  which  declared  In- 
dians at  war  with  the  people  of  this  country, 
slaves,  when  taken  prisoners:  that  under 
that  law,  many  Indians  were  made  slaves, 
and  their  descendants  continue  slaves 
to  this  day :— but  that  this  law  was  some  time 
after  repealed ;  from  which  period,  no  Amer- 
ican Indian  could  be  sold  as  a  slave,  and 
that  all  such  as  had  been  brought  into  this 
country  since  that  time,  and  who  had  sued 
for  their  freedom,  had  uniformly  recovered 
it.  That  the  same  counsel  still  insisted 
upon  his  former  argument,  and  considering 
the  court's  address  to  the  bar,  as  a  mis- 
direction to  the  jury,  had  prayed  this  cer- 
tificate to  be  entered  at  the  foot  of  the 
judgment. 

From  this  judgment    the    defendant    ap- 
pealed. 

*After    argument  the  Court  affirmed  the 
judgment. 

125  *Thomp8on,  Appellant,  v.  Jannes  Div- 

enport  and   James  Davenport,  Jun. 
Appellees. 

October  Term,    1792. 
Equity  Practice-Distinction  between  Absolote    Par- 
chase     and     Mortgra^  —  Intention,  t— In     question 
whether  a  deed  Is  to  be  considered  as  a  mort- 

♦The  reporter  was  not  in  court,  when  the  opinion 
in  this  case  was  delivered.— Note  In  Original  Edi- 
tion. 

tMortffaffes  and  Conditional  Sales— Distinction.— On 

this  question  the  principal  case  Is  cited  in  foot-not^ 
to  Robertson  v.  Campbell.  2  Call  421 ;  Wal raven  v. 
Lock,  2  Pat  A  H.  552:  Kllnck  v.  Price,  4  W.  Va.  9; 
Davis  V.  Demmlnff,  12  W.  Va.  282,  288;  Lawrence  v. 
Du  Bols,  16  W.  Va.  460,  461 ;  Hoffman  v.  Ryan,  21  W. 
Va.  480:  SprlfiTff  v.  Bank,  22  Fed.  Caa.  976.  See  mono- 
srraphlc  note  on  "Mortfiraffes"  appended  to  Porkner 
V.  Stuart.  6  Qratt.  197. 
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g^ge.  or  an  absolute  purchase,  a  Court  of  E:aaity 
eoverns  itself  by  the  intention  of  the  parties: 
and  if  the  former  appears  to  have  been  intended, 
tbe  Ck>urt  will  not  suffer  it  to  be  turned  into  a 
purchase  by  any  form  of  words,  so  as  to  preclude 
a  redemption. 

Suae— Sane— Oovernlnc  Principles.— The  deed  in  this 
case  is  in  aspect,  form,  and  expense,  a  mortffafire. 
—No  price  was  contemplated  or  agreed  upon;— the 
crrantor  retained  the  possession,  and  there  is  a 
covenant  for  payment  of  the  money:  and  though 
interest  is  not  mentioned,  yet  the  principal  debt 
beinir  payable  on  demand,  it  bore  interest  from 
tbe  date.  In  the  case  of  a  purchase,  the  vendee 
takes  possession,  in  lieu  of  interest,  and  if  there 
be  a  condition  to  re-purchase,  it  is  done  on  pay- 
ment of  the  principal  only,  unless  the  contrary  is 
stipulated. 

Piymcnts— Application— Jndffmeiits— Relief  airalnst — 
In  what  manner  payments  are  to  be  applied.— On 
a  bill  to  be  relieved  against  a  Judfirment  at  law,  if 
the  relief  is  granted  in  part  only,  the  defendant  is 
entitled  to  his  costs  at  law,  and  must  pay  tae  costs 
In  equity. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  bill  was  filed 
by  the  appellees,  to  be  relieved  against  a 
judgment  at  law,  on  a  bond  payable  the  2d 
of  March  1784,  executed  by  the  appellees 
for  ;f  113:  16:4,  being  the  amount  of  a 
tract  of  land,  mortgaged  by  a  certain  David 
Davenport  to  the  appellant,  to  secure  a  debt 
of  ;f40:  18:  7,  with  interest  from  the  19th  of 
August  1756,  and  sold  under  a  decree  of  the 
County  Court  of  Hanover,  and  purchased 
by  the  appellee  James  the  younger,  for 
whom  the  other  appellee  was  security. 

The  ground  of  equity  is,  that  tlie  mort- 
gage had  been  paid  off  by  David  Daven- 
port : — that  under  a  deed  of  trust,  or  power 
of  attorney,  from  the  said  David,  to  I^ewis 
and  Ross,  the  land,  had  been  long  before  the 
decree  of  Hanover  Court,  sold  at  public 
auction,  and  purchased  by  the  appellee, 
James  Davenport,  the  elder,  at  £30,  the  ap- 
pellant being  then  present,  and  silent  as  to 
his  title.  That  James  the  elder,  paid  the 
purchase  money  to  Lewis,  has  been  ever 
since  in  possession,  and  in  1779  received  a 
conveyance  from  David  Davenport  for  the 
land ;  so  that  James  the  younger,  has  had 
no  benefit  from  his  purchase  under  Thomp- 
son's decree,  and  ought  therefore  to  be  re- 
lieved against  tlie    payment  of  the  money. 

Both  grounds  of  equity  are  flatly  denied 
by  the  answer.  So  far  from  the  mortgage 
money  having  been  paid  off,  the  defendant 
states  an  account,  commencing  in  Decem- 
ber 1756,  by  which,  after  crediting  the  said 
David  with  every  payment  contended  for, 
he  makes  him  debtor  £7:  5 :  4,  over  and 
above  the  mortgage  money. — The  defend- 
ant insists,  that  the  intention  of  the  mort- 
gage was  to  secure  subsequent  advances  of 
money,  or  other  things;  and  that  the  bal- 
ance due,  for  posterior  dealings,  ought  to 
be  satisfied  out  of  the  mortgaged  premises. 
He  denies,  that  he  concealed  his  incum- 
brance from  the  plaintiffs,  but,  that  on  the 
contrary,  he  disclosed  it  to  them,  on  the  day 
of  Lewis  and  Ross's  sale,  that  besides  this, 


James  the  elder,  is  a  brother  to  David ;  has 

been    a    near  neighbor    to  the    defendant, 

ever  since  the  purchase  was  made,  and 

126  finally,  that  the  price  which  *he  gave 
for  the  land,  was  not   more    rhan  the 

value  of  the  equity  of  redemption. 

The  proofs  in  the  cause,  relate  princi- 
pally to  l^hompson's  confessions,  that  the 
mortgage  was  paid  off,  and  his  silence  at 
the  sale.  Amongst  the  exhibits,  is  a  letter 
from  David  Davenport  to  the  court  of  Han- 
over, desiring  a  decree  to  be  entered  up, 
in  the  suit  of  Thompson  against  him,  for 
the  principal  sum  mentioned  in  the  mort- 
gage, and  interest  from  the  date,  which  he 
says  is  justly  due.  The  account  stated, 
and  reported  by  the  master,  after  crediting 
Davenport  with  all  his  payments,  and  debit- 
ing him  with  the  posterior  account  of 
Thompson,  down  to  the  last  payment  made 
by  Davenport,  makes  a  balance  of  £29 :  1 :  3, 
due  upon  the  mortgage  in  June  1762,  and 
£31:  5:  7%,  due  for  subsequent  dealings. 

The  court  injoined  the  defendant,  from 
proceeding  to  levy  more  of  his  judgment 
at  law,  than  so  much  of  ;f29:  1:  3,  with 
interest  from  the  28th  of  June  1762,  as  shall 
remain,  after  deductions  therefrom,  of  the 
costs  expended  by  the  plaintiffs,  in  their 
action  at  common  law,  and  in  the  said 
High  Court  of  Chancery. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  evidence  of  Mr.  Thompson's  confes- 
sion, respecting  the  payment  of  the  mort- 
gage money,  is  loose  and  desultory ;  liable 
to  the  objections  justly  stated  by  the  Chan- 
cellor, and  to  others  also  important ;  amongst 
which,  one  is,  that  none  of  the  witnesses 
mention  the  time,  or  near  it,  when  those 
confessions  were  made — the  proof  respect- 
ing his  silence  at  the  sale,  is  also  very 
defective. 

To  sustain  the  decree  so  far  as  it  goes, 
the  counsel,  made  several  observations 
upon  the  evidence,  which  need  not  be  fur- 
ther noticed,  since  we  agree  with  the  Chan- 
cellor on  that  ground. 

The  counsel  for  the  appellees,  upon  this 
point,  supposing  that  the  evidence  should 
be  adjudged  insufficient,  to  prove  the  mort- 
gage to  have  been  paid  off,  insisted,  that 
no  day  of  payment  being  mentioned,  it  was 
a  conditional  purchase,  and  not  a  mort- 
gage ;  that  Davenport  might  repurchase  at 
any  time,  u|K>n  payment  of  principal  with- 
out interest ;  which  not  being  mentioned, 
cannot  properly  be  demanded. 

In  questions,    whether   a   deed   should  be 

considered  as  a  mortgage,    or   an    absolute 

purchase,  chancellors  have  said,  they  would 

govern  themselves  by  the  intention  of 

127  the  parties;    and  *if  the  former  ap- 
peared to  have    been    intended,   they 

would  not  suffer  it  to  be  changed  into  a 
purchase  by  any  form  of  words,  which 
might  elude  the  justice  of  the  Court, 
in  permitting  a  redemption. 

In  aspect,  form,  and  essence,  this  is  a 
mortgage  without  a  trait,  indicating  a  pur- 
chase. No  price  for  a  purchase  was  con- 
templated, or  discussed,  as  in   a  sale.     The 
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▼endor  retains  possession,  which  is  uni- 
forxnlj  the  e£Fect  of  a  mortgag'<^,  and  not  of 
a  sale.  There  is  also  a  covenant  for  pay- 
ment of  the  money ;  and  tho'  interest  is  not 
mentioned,  yet  the  principal  debt  was  due 
on  demand,  and  bore  interest  from  the  date, 
as  in  the  common  case  of  a  bond. 

In  the  case  of  a  purchase,  the  vendee, 
has  possession  of  the  property,  in  lieu  of  in- 
terest, and  therefore,  if  there  be  a  condition 
to  repurchase,  it  is  done  on  payment  of 
principal  only,  unless  interest  be  expressly 
mentioned ;  because  otherwise,  the  vendee 
would  have  double  satisfaction,  namely,  in- 
terest, and  the  use  of  the  land.  But,  in  this 
case,  Thompson  has  received  no  equivalent 
for  interest,  since  Davenport  retained  the 
possession'  of  the  land.  Upon  the  whole, 
it  is  clear,  that  this  Is  a  mortgage,  and  as 
such,  is  redeemable  upon  the  common  terms, 
of  paying  principal  and  interest. 

But  the  decree,  reducing  the  mortgage 
from  ;f40:  18:  7  principal  debt  in  1756,  to 
£7^\  1:  3,  principal  in  1762,  is  complained 
of,  by  both  of  the  parties.  The  appellant's 
counsel  insisting,  that  since  there  was  a 
running  account  between  the  parties,  on  the 
close  of  which,  a  balance  was  due  to 
Thompson,  there  ought  therefore,  to  be  no 
deduction  from  the  mortgage  debt.  On  the 
other  side  it  is  insisted,  that  since  payments 
were  made  subsequent  to  the  mortgage, 
more  than  suflficient  to  discharge  both  prin- 
cipal and  interest,  they  ought  to  be  so  ap- 
plied, and  the  balance  should  be  credited  in 
the  account. 

The  rule  as  it  respects  the  application  of 
payments  is  agreed,  but  the  question  is, 
how  it  operates  on  the  present  case? 

It  is  insisted,  that  the  credits,  are  not  to 
be  considered  as  payments,  but  as  forming 
so  many  items  in  a  running  account. 
Whether  this  would  be  the  case  or  not,  if 
the  credits  were  mere  matters  of  account,  we 
will  not  now  determine,  as  we  understand, 
that  it  will  be  made  a  question  in  some 
other  cause  which  is  to  come  on. 

But  in  this  case,  the  credit  in  June  1762 
of  ;f80,  which  reduces  the  mortgage,  is  not 
of  goods,  or  produce,  so  as  to  be  a  matter 
of  account  only;  but  was  a  payment 
128  made  in  money,  *or  what  was  equiv- 
alent thereto,  by  two  orders  on  Jack- 
son and  Crenshaw. 

After  the  account  was  paid  off,  to  that 
time,  there  was  no  choice  of  application, 
there  being  no  debt  but  the  mortgage. 

The  decree  therefore  is  right^  so  far  as  it 
respects  the  balance  due,  but  is  defective, 
in  not  decreeing  a  conveyance,  and  dispos- 
ing of  the  surplus. 

As  to  the  costs  in  Hanover,  and  the  Dis- 
trict Courts;  whether  it  proceeded  from  a 
difference  in  opinion  between  the  Chancellor 
and  this  court,  or  that  it  was  not  attended 
to  by  him,  we  cannot  say ;  We  rather  suppose 
the  latter,  since  we  cannot  discover  any 
ground  for  making  the  defendant  pay  those 
costs;  since  he  was  certainly  entitled  to  a 
considerable  balance,  and  was  pursuing 
regular  methods  to  recover  it.  The  costs 
in   the  Court   of  Chancery,    were   properly 


awarded    against    him,  since  the   plaintiff 
was  relieved. 

The  decree  as  also  the  first  decree  dismiss- 
ing the  bill  with  costs  must  be  reversed 
with  costs. 

Hill  &  Braxton  v.  Southerland's 
Executors. 

October  Term,  17W. 

Psyment— Appllcstlon*— Dutyof  Creditor  la  Appiytof. 

— Althoufirta,  if  the  debtor  nesrlect  to  make  the  ap- 
plication at  the  time  of  payment,  the  election  is 
cast  upon  the  creditor,  yet  it  is  encumbent  on  the 
latter.  In  such  a  case,  to  make  a  recent  applica- 
tion, by  entries  in  his  books  or  papers,  and  not  to 
keep  parties  in  suspense,  chanffinff  their  situation 
from  time  to  time,  as  events  should  dictate. 

Equity  Practice— Acconnt— When  Not  Pajment  In  Pa. 
per  noney— Offset.— An  account  forffoods  not  de- 
livered, nor  accepted  as  payment  of  a  pre-existioir 
debt,  nor  liquidated  between  the  parties,  oagbt 
not  to  be  considered  as  a  payment  in  paper  money 
so  as  to  stand  at  the  nominal  value  according  to 
the  strict  words  of  the  Act  of  Assembly,  respect- 
ing the  scale  of  depreciation  but  as  an  offset  to  be 
adjusted,  especially  in  equity,  npon  just  principles. 

Paper  Honey— Scale  of  Depreciation. t— The  legral  scale 
of  depreciation  of  1777  and  1778.  does  not  f  umisb  a 
just  rule,  not  corresponding-  with  the  general 
opinion  of  men,  at  the  time  it  was  made,  as  to  tbe 
state  of  depreciation  :  nor  does  the  scale,  at  any 
time,  give  a  proper  rule  for  fixing-  the  price  of  Im- 
ported g-oods. 

Equity  Practice— AccooDt— Decree  against  Plaintiff 
for  Balance4— Upon  a  bill  for  an  account,  if  a  bal- 
ance be  found  against  the  plaintiff,  the  Court  will 
decree  against  him  for  the  amount 

The  appellant  Hill,  with  two  others,  were 
endorsers  of  a  bill  of  Bxchang-e,  drawn  by 
Braxton  in  favor  of  Southerland,  which  re- 
turned protested.  The  parties,  having 
agreed  upon  the  sum  due  bj  the  said  bill,  in 
current  money ;  the  drawer  and  endorsers 
gave  their  note  to  Southerland  on  the  28th 
of  February  1776,  directed  to  the  clerk  of 
King  William  court,,  where  a  suit  on  the  bill 
was  pending,  agreeing,  to  confess  judgment 
for  the  amount  due,  (being  at  that  time 
£11%\  7:4,  at  the  exchange  of  IS  per  cent.) 
with  interest  at  the  rate  of  five  per  centum 
per  annum,  from  the  1st  of  June  following. 
Southerland,  held  up  this  note  until  1784, 
when  without  notice  to  any  of  the    parties. 


•Application  of  Payments.— On  this  question  see  the 
principal  case  cited  in  foot-noU  to  Howard  v.  McCall. 
21  Gratt  205.    See  Hill  v.  Gregory,  Wythe  78. 

tPaper  Honey— Scale  of  Depreciation.— The  principal 
case  is  cited  in  White  v.  Atkinson,  2  Wash.  90  :  Com. 
V.  Beaumarchais,  8  Call  171:  Dearing-  v.  Rncker.  18 
Gratt.  4S0. 

(Equity  Practice— Account— Decree  In  Favor  of  De. 
fendant  for  Balance.— In  Payne  v.  Graves,  6  Leig-h  B». 
It  is  said  :  "Where  a  bill  is  broug-ht  for  an  account, 
and  a  balance  reported  in  favor  of  the  defendant, 
the  court  will  decree  In  favor  of  the  defendant  for 
that  balance.  Hill  db  Braxton  r.  Southerland,  1  Wa»k, 
184  :  Fitzfferald.  etc.,  v.  Jones,  1  Munf.  150:  Todd  v. 
Bowyer.  1  Munf.  447."  See  also,  citiuff  the  principal 
case,  note  to  Spear  v.  Newell,  S3  Fed.  Cas.  9M. 
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he  procured  a  judgrment  to  be  entered  up  for 
361:  6:  10,  the  balance  which  appeared  bj 
an  account  filed  bj  the  said  Southerland, 
to  be  then  due  to  him.  An  execution  being 
sued  out  upon  this  judgment,  Brax- 
129  ton,  obtained  a  supersedeas,  *and  re- 
versed it.  Southerland,  then  insti- 
tuted a  new  suit  against  Hill  alone,  and 
got  judgment  in  1787,  for  ;fl400:  5:  9. 

The  appellant  Hill,  filed  his  bill  in  the 
High  Court  of  Chancery,  praying  an  injunc- 
tion to  this  judgment,  and  stating,  as  the 
ground  of  his  equity,  that  the  bill  had  been 
nearly,  if  not  wholly  paid  ofl  by  Braxton, 
and  that,  in  consequence  of  a  mistake  in 
his  counsel,  no  defence  had  been  made  at 
law,  but  the  judgment  had  passed  by.  de- 
fault in  the  office,  and  was  afterwards  con- 
firmed against  him  in  court. 

Upon  the  answer  of  Southerland  to  the 
injunction  bill,  the  court  directed  Braxton 
to  be  made  a  party  complainant,  who  filed 
his  bill,  stating  the  same  facts,  as  those 
set  forth  by  Hill,  and  further,  that  he 
Braxton,  had  in  the  year  1783,  paid  to  the 
said  Southerland,  two  bonds  of  Thomas 
Butler,  amounting  to  £^3S:  15:  1,  which 
were  to  be  applied  to  the  credit  of  the  pro- 
tested bill.  That  Southerland  was  also  in- 
debted considerably  to  him  in  account,  the 
balance  of  which,  if  necessary,  ought  also 
to  have  been  applied  to  that  debt. 

The  defendant,  in  his  answer  to  this  bill, 
admits  the  payment  of  the  bonds,  but  de- 
nies that  any  application  of  them  to  the 
credit  of  the  judgment,  was  directed  by 
Braxton;  that  the  defendant  had  applied 
jf661:  12:  8^  of  those  bonds  to  the  credit 
of  this  judgment,  and  part  of  the  residue, 
(by  Braxton's  particular  directions,)  to  the 
discharge  of  a  bond  dated  in  February 
1776,  due  to  him  from  Braxton,  in  which 
Claiborne  was  security ;  and  the  balance  to 
a  private  debt  of  Braxton's. 

There  is  n<^  positive  evidence  In  the  cause, 
that  Braxton  directed  the  application  of 
this,  or  of  any  other  payment,  to  the  credit 
of  the  judgment. 

It  is  proved,  that  immediately  after  the 
payment  was  made,  Braxton  sent  a  mes- 
sag'e  to  his*  endorsers,  informing  them  he 
had  discharged  the  judjrment;  but  this 
was  not  delivered  in  the  presence  of  South- 
erland, nor  does  it  appear,  that  any  thing 
passed  between  them  at  that  time,  upon 
the  subject.  It  is  proved  by  one  witness, 
that  sometime  after  the  bonds  were  re- 
ceived, Southerland  declared  he  should  lose 
money  by  taking  them ;  but  it  does  not  ap- 
pear, whether  this  happened  before,  or 
after  the  first  judgment  was  entered  up  in 
17d4.  That  as  late  as  the  year  1786,  South- 
erland, enclosed  to  Mr.  Braxton  his,  and 
Claiborne's  bond,  with  some  accounts, 
which  Braxton,  received  without  objection, 
and  that  some  time  afterwards,  Souther- 
land mentioned,  that  he  had  been  advised 
to  deliver  Mr.  Braxton  those  papers,  and  to 
rest      his     demand      upon      the    protested 

bill. 
130  *The   commissioner,    to   whom    the 

accounts  between  the  parties  were  re- 


ferred, in  his  first  report,  applied  the  full 
amount  of  the  bonds,  to  the  credit  of  the 
protested  bill,  leaving  a  balance  of  only 
£Z4 :  17 :  9}4  due  upon  it.  A  similar  state- 
ment had  been  before  made  by  auditors,  to 
whom  the  accounts  had  been  referred.  In 
stating  this  account,  the  •  commissioner 
charges  interest  on  the  ;f778:  7:4,  at  the 
rate  of  five  per  cent,  from  June  1776,  to 
December  1784,  when  the  last  payment  was 
made ;  and  credits  all  the  payments,  with 
interest  on  each,  from  the  time  they  were 
mad<*,  until  the  same  period  in  1784.  The 
report,  contains  also  the  private  account  of 
Braxton  with  Southerland,  which  is  com- 
posed, of  the  bond  of  the  former  to  the 
latter,  in  which  Claiborne  was  security, 
and  of  some  other  items  on  the  debit  side ; 
and  of  goods  sold  to  Southerland,  by  Brax- 
ton, in  the  years  1777,  1778,  &  1780,  on  the 
credit  side.  The  commissioner  made  two 
statements  of  this  account,  in  one  of  which 
he  scales  the  credits,  and  in  the  other,  fixes 
them  at  their  nominal  amount,  submitting 
that  question  to  the  court. 

The  cause  coming  on  to  be  heard ;  the 
court  of  chancery  made  a  decree,  in  con- 
formity with  the  following  opinion,  viz. 
*  'That  the  goods  and  merchandize,  sold  and 
delivered  by  the  plaintiff  Carter  Braxton, 
to  the  said  Fendall  South-erland,  between 
the  years  1776  and  1781,  ought  not  to  be  dis- 
counted, at  the  money  prices  then  charged, 
against  a  debt  contracted  before  the  com- 
mencement of  that  period ;  but  ought  to  be 
discounted  at  their  true  value,  which,  in 
this  case,  may  be  nearly  fierhaps  ascer- 
tained by  reducing  those  prices  according  to 
the  scale  for  proportioning  the  depreciation 
of  paper  money ;  that  the  payments  made 
to  the  said  Fendall  Southerland,  by  the 
plaintiff  Carter  Braxton,  not  appearing  to 
have  been  directed  by  him,  at  the  times  of 
payment  or  before,  to  be  entered  to  his 
credit  in  that  account,  wherein  he  is  made  a 
debitor  for  the  bill  of  exchange,  the  said 
Fendall  Southerland  might  enter  them  to 
the  credit  of  the  plaintiff  Carter  Braxton  in 
any  other  account,  subsisting  between 
those  parties;  and  that  for  the  principal 
money,  damages,  and  charges,  due  by  the 
protested  bill  of  exchange,  in  consequence 
of  the  settlement  thereof,  made  the  iBth  of 
February,  in  the  year  1776,  the  said  Fen- 
dall Southerland  was  entitled  to  no  more 
than  ;f778:  7:  4,  of  current  money  of  Vir- 
ginia, with  interest  thereon,  at  the  rate  of 
five  per  centum  per  annum,  from  the  first 
day  of  June,  then  next  following." 

The  injunction  is  made  perpetual,  except 
as  to  £21S :  18 :  S%  appearing,  by  the  ac- 
counts stated  according  to  the  principles  of 
the  above  opinion,  to  have  been  due 
131  to  the  said  Fendall  Southerland,  *the 
7th  of  December  1784,  with  interest 
from  that  time ;  and  except  also  as  to  the 
costs  in  the  action  at  common  law. 

From  this  decree  the  plaintiffs   appealed. 

The  PRESIDENT   delivered  the  opinion 
of  the  court. 

The  first  question  which   presents   itself 
in  this  case,  is,    whether   the  agreement  of 
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1776,  shall  stand  as  the  basis  of  settlement 
between  the  parties,  or,  if  that  should  be 
set  aside,  because  Mr.  Braxton  superseded 
and  reversed  the  judgment,  for  want  of  a 
declaration  as  it  is  said,  but  for  what 
cause,  does  not  appear? — 

If  the  judgment  had  been  entered  up  im- 
mediately, and  Mr.  Braxton  had  reversed  it 
for  want  of  form,  there  might  have  been 
reason  in  the  objection.  But  since  it  was 
kept  up  until  the  year  1784,  (I  will  not  say 
fraudulently,  because  the  evidence  does  not 
warrant  it,)  and  considerable  payments  in- 
tervened, which,  Mr.  Southerland  himself 
admits,  reduced  the  balance  of  £l'7%i  7i:  4, 
principal  in  1776,  and  interest,  to  ;f361:  6: 
10,  principal  in  1784;  surely,  fair  dealing 
required,  that  these  payments  should  have 
been  mutually  adjusted,  previous  to  the 
entry  of  the  judgment;  or  at  least,  that 
Mr.  Braxton  should  have  had  notice,  that 
the  judgment  was  then  to  have  been  en- 
tered. If  the  judgment  thus  entered,  was 
for  too  much,  according  to  the  agreement 
of  1776,  surely,  Mr.  Braxton  might  com- 
plain of  it,  without  violating  that  agree- 
ment. The  proper  remedy,  was  certainly 
in  equity;  but  perhaps  he  was  advised  to 
seek  redress  in  a  court  of  law,  as  being  the 
most  expeditious.  Be  this  as  it  may ;  what 
is  a  Court  of  Equity  now  to  do?  to  set  aside 
an  agreement,  (of  the  fairness  and  justice 
of  which,  neither  party  complains,)  because 
subsequent  disputes  have  arisen,  about 
payments  made  in  execution  of  the  agree- 
ment, and  so,  subject  Mr.  Braxton  to  10 
per  cent,  instead  of  5,  from  1776,  and  to  40 
per  cent  exchange,  instead  of  15,  on  the 
final  balance. — This  would  be,  for  that 
meliorating  court,  not  to  relieve  against 
penalties  and  forfeitures,  but  to  assist  in 
enforcing  them.  For  after  all  negotiation 
of  a  bill  is  at  an  end,  and  forbearance,  the 
only  object,  the  additional  5  per  cent  must 
be  considered  as  a  penalty,  being  beyond 
the  legislative  compensation  allowed  for 
the  use  of  money.  On  the  contrary,  that 
court,  applying  one  of  its  fixed  principles, 
namely,  *'that  what  ought  to  have  been 
done,  shall  be  taken  as  done,"  will  consider 
the  judgment  as  having  been  entered  up, 
immediately  after  the  agreement  in 
132  *1776,  for  the  ;f778:  7:  4.  current 
money,  and  interest  at  5  per  centum 
per  annum,  and  on  that  ground  will  adjust 
the  subsequent  disputes. 

In  doing  this,  we  shall  have  two  points 
to  consider — the  first,  and  most  important 
is,  the  application  of  Butler's  bonds,  paid 
and  received  in  1783.  Whether  the  whole, 
amounting  to  £^SS\  15:  1,  ought  to  be  ap- 
plied to  the  credit  of  the  bill,  (and  which 
will  with  other  specie  payments  reduce  the 
balance  to  £AA\  0:  11,  in  1790?)  or  whether 
;^205,  part  thereof,  ought  to  be  applied  to 
the  bond,  in  which  Mr.  Claiborne  was  se- 
curity for  Braxton,  and  to  an  account,  the 
balance  of  which  is  in  favor  of  Braxton, 
more  than  the  /44:  0:  11,  if  his  paper 
money  account  is  to  stand  at  the  nominal, 
and  not  at  the  reduced  value? 

The  rules,  respecting  the   application  of 


payments,  are  not  disputed ;  but  the  ques- 
tion is,  how  they  are  to  apply,  under  the 
circumstances  of  the  present  case  ?  How 
Mr.  Braxton  intended  it,  appears  from  his 
declaration  to  Mr.  Butler,  made  recently 
after  the  payment.  It  was  natural,  that 
he  should  apply  them  to  the  relief  of  his 
friends,  who  stood  bound  as  his  securities; 
and  in  the  choice  between  them,  he  might 
have  motives,  for  prefering  the  endorsers 
of  his  bill ;  and  accordingly,  when  these 
bonds  were  paid  in  1783,  Mr.  Braxton,  sent 
a  message  to  the  indorsers,  that  he  had 
made  this  payment  on  account  of  the  bill. 
This  message,  was  not  delivered  in  the 
absence  of,  nor  was  it  communicated  to 
Mr.  Southerland,  so  as  to  fix  his  assent 
to  that  application.  But  the  appellants 
suppose,  that  this  assent  is  to  be  inferred, 
1st,  from  Southerland's  declaration,  (which 
is  proved,)  that  he  should  lose  by  taking 
those  bonds — ^and  2d ly,  from  Mr.  Souther- 
land's  application  to  Mr.  Claiborne  in  1784, 
(which  is  also  proved,)  warning  him  of  his 
danger,  and  preparing  him  for  the  expected 
payment:  andtho',  he  afterwards  said,  that 
he  believed  this  bond  might  be  paid,  yet 
he  refused  to  give  it  up,  and  never  did  do 
so,  'till  1786,  when  the  judgment  was  re- 
versed ;  then  by  the  advice  of  his  counsel, 
he  sent  it  with  other  papers  to  Mr.  Brax- 
ton. 

On  this  view  of  the  evidence,  the  audi- 
tors, and  the  master  thought,  that  the 
whole  should  be  applied  to  the  credit  of  the 
bill.  The  chancellor  thought  otherwise, 
and  applied  part  of  it  to  the  bond  and  ac- 
count. Whether  he  was  right  in  doing  so, 
this  court  is  to  decide ;  and  upon  this  ques- 
tion it  depends,  whether  Mr.  Hill  be  at  all 
concerned  with  the  other  parts  of  the  dis- 
pute; or  is  liable  beyond  the  £AA\  0:  11,  in 
case  that  was  not  paid  off  by  Mr.  Brax- 
ton? 
133  ♦Although,  if  the  debt9r   neglect  to 

make  the  application  at  the  time  o^ 
payment,  the  election  is  then  cast  upon  the 
creditor,  yet  it  is  incumbent  upon  the  lat- 
ter, in  such  a  case,  to  make  a  recent  appli- 
cation, by  entries  in  his  books  or  papers, 
and  not  to  keep  parties  and  Securities  in 
suspence,  changing  their  situation,  from 
time  to  time,  as  his  interest,  governed  by 
events  might  dictate.  The  endorsers,  were 
made  easy  by  the  message  from  Mr.  Brax- 
ton, ^^that  the  payment  was  applied  to  their 
relief,"  and  might  in  consequence  of  it, 
have  declined  asking  for  counter  security. 
On  the  other  hand,  Claiborne  was  not  de- 
ceived, because  it  does  not  appear,  that  he 
considered  his  debt  as  discharged  by  those 
bonds. 

Besides,  it  is  more  probable,  that  so  large 
a  payment  would  be  applied  to  the  credit 
of  a  still  larger  liquidated  debt,  than  that 
it  should  be  split,  and  placed,  part  of  it  to 
the  credit  of  a  small  bond  and  account,  and 
the  residue  to  this  large  bond. 

Upon  the  whole,  we  are  of  opinion,  that 
the  payment  should  be  applied  to  the  bill: 
and  consequently,  that  the  balance  due 
upon  that  account,  is  but  ;^341 :  17 :  93^,  with 
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interest  from  the  7th  of  December  1784.— 
Respecting  the  mode  of  stating^  the  inter- 
est, a  doubt  arose,  which  induced  one  judge 
to  decline  giving  his  opinion,  and  he  would 
have  retir^  from  the  discussion,  consider- 
ing himself  affected  in  the  question,  in  his 
character  of  administrator;  but  the  other 
judges,  not  considering  the  point  as  impor- 
tant in  its  operation,  in  this  case,  chose  to 
pass  it  over,  on  the  ground  of  the  master's 
report  not  having  been  excepted  to,  or  the 
point  argued  in  court,  rather  than  bj  a  de- 
cision, either  way,  to  establish  a  precedent 
in  a  bare  court,  which  in  other  cases  might 
be  important. 

The  next  question,  arises  between  Brax- 
ton and  Southerland,  respecting  the  articles 
of  their  account,  and  principally,  on  Brax- 
ton's account,  {or  goods  sold  to  Southerland. 
It  is  to  be  considered  at  what  rate  those 
goods  shall  be  estimated. —The  account 
begins  in  September  1777,  in  which  year  it 
amounted  to  £    ^' 

In  1778  to  97:  1:  6. 

and  ends  in  1780,— one  article       142:  10: 


247:  11:  6. 
The  court  is  of  opinion,  that  an  account 
for  goods,  not  delivered  nor  accepted  as  a 
payment,  nor  liquidated  between  the  par- 
ties, ought  not  to  be  taken  as  a  payment  in 
paper,  so  as  to  stand   at  the  nominal  value, 

according  to  the  strict  words  of  the 
134      *act     of    Assembly,    but    should    be 

viewed  in  the  light  of  a  set  ofiF,  and 
to  be  adjusted,  (especially  in  equity,)  upon 
just  principles.  In  this  proceeding,  we  are 
of  opinion,  that  the  legal  scale,  so  far  as  it 
operates  in  the  years  1777  and  1778,  is  not  a 
just  rule  in  itself,  not  corresponding  with 
the  general  opinion  of  the  citizens  at  the 
time,  as  to  depreciation,  nor  does  the  scale 
at  any  period,  give  a  proper  rule  for  fixing 
the  price  of  imported  goods,  which  was  in- 
iluenced  by  the  expence  and  risque  of  im- 
portation, as  well  as  by  the  depreciation  of 
the  paper  money.  The  account  therefore, 
for  goods  delivered  by  Braxton  to  the  end 
of  the  year,  1778.  ought,  at  the  nominal 
value,  to  be  set  o£F  against  the  principal 
and  interest  of  Claiborne's  bond,  and 
Sontherland's  account;  and  so  much  of  the 
residue  of  his  account,  as  will  pay  off  the 
interest  of  the  balance  remaining  due  to 
Southerland,  ought  also  to  be  set  off  at  the 
nominal  sum ;  but  the  residue  of  the  amount 
of  this  account,  ought  to  be  subject  to  the 
legal  scale  of  depreciation,  for  May  1780, 
of  60  for  one,  and  at  ^hat  reduced  rate,  to 
be  set  off  against  the  principal  of  Souther- 
land's  debt: — a  precedent  for  this  distinc- 
tion, between  the  principal  and  interest,  is 
supposed  to  have  been  furnished  in  this 
conrt. 

Upon  the  whole;  the  decree  is  right  in 
sustaining  the  suit  for  relief,  but  is  erro- 
neous in  the  relief  afforded,  not  only  in  the 
adjustment  of  the  quantum,  but  in  the  ap- 
plication of  it,  as  between  the  appellants. 
—It  is  to  be  reversed  with  costs— and  upon 
payment  by  the  appellant  Hill,  of  the  first 
mentioned  sum  of  jf34:  17:  9>4,  with  inter- 


est from  the  7th  of  December  1784,  'till  pay- 
ment, and  the  costs  of  the  judgment  at  law, 
(the  said  appellant,  retainint;  thereout,  his 
costs  in  chancery,  and  in  this  court, )  the 
injunction  is  to  stand  and  be  perpetual. 
But  on  failure  in  such  payment,  the  in- 
junction is  to  be  dissolved  as  to  so  much, 
and  the  appellee  to  be  at  liberty  to  sue  out 
execution  for  so  much  as  he  is  entitled  to 
by  this  decree. 

The  court,  then  proceeded  to  correct  the 
account  of  the  master  commissioner,  (upon 
the  principles  before  stated),  as  to  the  resi- 
due of  the  dispute,  between  the  appellee, 
and  the  appellant  Braxton ;  and  find  a 
balance  due  from  the  latter  to  the  former, 
of  ;f70:  0:4,  on  the  30th  April  1783— and 
since  Braxton  by  appl3*ing  to  a  Court  of 
Equity  for  an  account,  has  subjected  him- 
self,'though  plaintiff,  to  a  decree  for  the  bal- 
ance found  due  from  him ;  we  must  decree 
him  to  pay  to  the  appellee  the  sum  of 
£70:  0:  4,  with  interest  from  the  30th  of 
April  1783,  retaining  thereout  his  costs  in 
chancery  and  in  this  court. 

Decree  reversed. 


135      *Smithv.  Walker  Executor  of  Mick ie. 

October  Term.  1792. 

Plciidlnf  snd  Practice— Defective  Pleedliiflrs-Bffect  of 

Verdict.— Declaration  upon  a  marriage  promise,  by 
wblch  the  defendant  agreed  to  give  to  the  plain- 
tiff, if  he  should  marry  the  defendant's  srrand 
daughter,  as  much  of  his  estate,  (land  excepted,) 
as  he  shoald  rive  to  any  of  his  own  children.  The 
declaration  ouffht  to  aver  the  quantity  and 
quality  of  the  estate  fflven  by  the  defendant  to 
his  own  children,  and  when  the  srifts  were  made. 
The  omission  to  make  such  averments  micrht  be 
cured  by  verdict,  if  that  be  rendered  upon  a 
proper  issue :  but  not  so  where  all  the  pleadings 
are  defective. 
Same-Statute  of  Umltatlons-To  What  Time  Refers.* 
—The  plea  of  n on  assumpsit  within  five  years.  If 
ffeneral,  will  refer  to  the  time  of  the  plea  pleaded : 
whereas,  it  ousrht  to  refer  to  the  institution  of 
the  suit,  and  should  conclude  with  an  averment. 
—All  Pleadings  Faulty- Repleader.t— if  all  the 


•Pleading  and  Practice-Statute  of  Limitatlons-To 
What  Time  Refers.— The  principal  case  holds  that, 
the  plea  of  nonasiumpsit  within  .fire  vear$,  if  gen- 
eral, will  refer  to  the  time  of  the  plea  pleaded: 
whereas,  itou^ht  to  refer  to  the  institution  of  the 
suit.  On  this  question  it  is  cited  in  Austin  v.  Jones, 
Gilm.  854:  Rice  v.  White.  4  Lei^h  481:  Backhouse 
v.  Jones.  5  Call  4(B,  and  notf\  Henderson  v.  Foote.  S 
Call  852,  and  note.  See  monofirraphic  note  on  "Limi- 
tation of  Actions"  appended  to  Herriufirton  v.  Har- 
kins.  1  Rob.  601. 

tSame- Repleader— When  Awarded.— On  the  ques- 
tion as  to  when  the  court  will  or  will  not  award  a 
repleader,  the  principal  case  is  cited  in  Cabell  v. 
Hardwick,  1  Call  355.  356:  Shelton  v.  Pollock,  1  Hen. 
&  M.  427:  Hlte  v.  Wilson,  %  Hen.  &  M.  286:  Hord  v. 
Dishman.  2  Hen.  &  M.  003:  note  (in  original  edition) 
to  Hill  V.  Harvey.  2  Manf.  696:  Lausrhlin  v.  Flood.  3 
Mnnf.  256:  Green  v.  Bailed.  5  Munf.  251:  Robertson 
V.Robertson,  3  Rand.  71:  Baltimore  A  O.  R.  Co.  y. 
Gettle,  8  W.  Va.  884. 
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pleadinffs.  Includlnsr  the  declaration,   be  faulty, 
tbe  Court  will  dismiss  tbe  suit,  and  will  not  award 
a  repleader. 
Appellate  PrACtlce— Jadgment  of  Lower  Court  Reversed. 

—If  the  Judgment  of  the  Inferior  Court  be  re- 
versed, the  appellate  Court  ouffht  to  render  the 
proper  Jadffment. 

This  was  an  action  upon  the  case, 
brought  by  the  appellant  in  the  County 
Court  of  Albemarle,  in  the  year  1787.  The 
declaration  states,  that  the  plaintiflF  in  1773, 
being  disposed  to  engage  in  matrimony 
with  a  grand-daughter  of  the  testator  of 
the  defendant,  the  testator  promised  the 
plaintiff,  that  if  he  should  marry  the  lady, 
he  would  give  him  as  much  of  his  estate, 
(except  land),  as  he  should  give  any  one  of 
his  own  children—avers  that  he  did  marry 
her,  relying  on  the  said  promise,  yet  the 
said  testator  did  not  give  the  plaintiff  as 
much  of  his  estate,  (land  excepted)  as  he 
gave  to  some  of  his  children,  tho  often  re- 
quired &c. 

Pleas— Ist,  That  the  testator  did  not  as- 
sume, &c.  2dly,  that  he  did  not  assume 
within  five  years,  concluding  to  the  country. 

The  jury  found,  that  the  testator  did  as- 
sume upon  himself,  in  manner  and  form  as 
set  forth  in  the  declaration,  but  that  he  did 
not  assume  within  five  years,  and  assess 
the  plaintiff's  damages  to  ;^240:  14,  upon 
which  the  court  gave  judgment. 

The  defendant  filed  exceptions,  stating, 
that  on  the  trial,  the  defendants  offered  as 
conclusive  evidence,  a  decree  of  dismission 
in  a  suit  in  chancery  brought  by  the  plain- 
tiff, against  the  defendant,  for  a  specific 
performance  of  the  contract  laid  in  the  dec- 
laration—That the  plaintiff's  counsel,  op- 
posed the  admission  of  this  evidence  as 
conclusive,  to  which  opinion  the  defendant 
excepted.  It  is  not  stated  that  the  court 
admitted  the  evidence. 

The  judgment  of  the  County  Court,  upon 
an  appeal  to  the  District  Court,  was  re- 
versed, because  the  evidence  offered  by  the 
defendant,  was  rejected.— From  this  judg- 
ment,   an  appeal  was  prayed  to  this  court. 

The  PRESIDENT.  There  appear  to  be 
many  imperfections  in  this  record,  from 
the  institution  of  the  suit,  to  its  final 
decision  in  the  District  Court.  The  declara- 
tion states  a  promise  by  the  testator,  to 
give  the  plaintiff  as  much,  as  he  should 
give  to  any  of  his  own  children ;  and  a 
breach  of  this  promise  is  alledged,  without 
avering,  how  much  he  gave  to  either  of  his 
own  children,  or  to  what  the  plaintiff's 
claim  amounted. 

The  plea  is  non-assumpsit  within  five 
years,  without  saying  before  the  institution 
of  the  suit ;  so  that  strictly,  it  must  refer  to 
the  time  of  the  plea,  which  was  in  October 
1787 :  and  it  concludes  to  the  country,  in- 
stead of  the  court;  by  which,  the  plaintiff 
is  precluded,  from  bringing  himself  within 
the  benefit  of  some  of  the  exceptions  from 
the  act  of  limitations,  by  a  replication. 
136  *The  jury  find  one  issue  for  the 
plaintiff,  and   the  other    for    the  de- 


fendant, and  yet  give  damages  to  the  plain- 
tiff, upon  which  judgment  is  rendered  by 
the  court. 

The  bill  of  exceptions,  (which  is  not 
sealed  by  the  court,)  states  very  imper- 
fectly, the  record  offered  in  evidence,  and 
does  not  state,  that  the  court  gave  any 
opinion  upon  the  subject. 

The  District  Court  merely  reverse  the 
judgment,  without  dismissing  the  suit,  di- 
recting a  new  trial,  or  awarding  a  repleader. 

The  latter,  this  court  would  have  di- 
rected, if  they  had  found  in  the  record,  any 
good  pleading  to  begin  at.  But  the  decla- 
ration is  too  faulty  to  be  sustained.  The 
breach  assigned,  is  not  sufficient,  as  it  does 
not  aver  the  quantity,  or  quality  of  the 
gifts  made  by  the  testator  to  his  own  chil- 
dren, or  at  what  time  they  were  made,  so 
as  to  reduce  the  demand  to  some  kind  of 
certainty. 

This  might  have  been  aided  by  verdict, 
if  that  had  been  rendered  upon  the  trial  of 
a  proper  issue;  but  when  we  are  seeking 
for  a  good  foundation,  upon  which  to  erect 
future  pleadings,  and  find  all  defective,  in- 
cluding the  declaration  itself,  the  uncer- 
tainty cannot  be  cured.  In  giving  the 
judgment  therefore,  which  the  District 
Court  ought  to  have  given,  we  must  dis- 
miss the  suit  with  costs. 


Nelson  v.  Nelson. 

October  Term,  1792. 

Specific  Performsnce -Agreement  between  Children  m 
to  Diversion  of  Estate  after  Death  of  Pareot*— An 

agreement  between  the  children  of  a  family,  tn 
the  lifetime  of  their  parents,  to  divide  his  esute 
equally  between  them  at  his  death,  whatever  dis- 
tribution he  miffht  think  proper  to  make  of  it  by 
his  will,  may.  under  circumstances,  be  enforced 
In  a  Ctonrt  of  Equity,  if  It  be  made  out  clear  by 
proof. 

This  was  a  suit  instituted  in  the  High 
Court  of  Chancery,  by  the  appellant,  for 
the  specific  execution  of  a  parol  agreement 
made  between  himself  and  the  defendants, 
his  brothers,  in  the  life-time  of  their  father, 
that  whether  their  father  should  die  testate 
or  intestate,  they  would  make  amongst 
themselves  an  equal  distribution  of  his  es- 
tate. The  bill  states,  that  the  father  made 
a  will  and  gave  to  the  plaintiff  a  very 
unequal  portion  of  his  estate,  tho'  his 
eldest  son  and  heir. 

The  Chancellor  dismissed  the  bill,  and 
the  plaintiff  in  that  court  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  great  objection  made  to  the  relief 
prayed  for  by  the  appellant  is,  that  agree- 
ments of  this  sort,  are  opposed  to  the  rules 
of  society,  carrying  with  them  strong 
137  marks  of  disrespect  'and  irreverence 
to  the  parent,  and  ought  therefore  not 
to  be  countenanced  in  a   Court  of  Equity. 

*See  Lewis  v.  Madlsons.  1  Munf.  SOS;  also,  mono- 
graphic note  on  "Specific  Performance"  appended 
to  Hanna  v.  Wilson,  8  Gratt  24S. 
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It  is  true,  that  obedience  to  parents  dur- 
ing infancy,  and  respect  through  life,  is 
not  only  a  natural  duty,  but  one,  on  which 
depends  the  peace  and  happiness  of  families, 
and  consequently  of  society ;  and  therefore 
if  the  present  agreement  could  by  any 
means  produce  effects  like  those  stated  at 
the  bar,  however  strong  the  evidence  might 
be  that  such  an  agreement  was  made,  it 
would  meet  with  no  favor  with  us,  as  being 
leavened  with  moral  turpitude,  and  unfit 
for  discussion  even,  in  a  Court  of  E^quity. 
Yet  we  cannot  say,  that  a  case  may  not  ex- 
ist, where  such  an  agreement  might  be  ac- 
quitted of  those  objections — and  the  present 
is  a  strong  instance  cf  such  a  case. 

The  parent,  had  always  declared  a  settled 
intention  to  make  an  equal  distribution  of 
his  estate  amongst  his  sons.  As  he  ap- 
proached to  the  weak  and  infirm  state  of  old 
age,  when  the  mind,  having  lost  its  wonted 
vigor  might  be  easily  susceptible  of  any 
impressions ;  it  was  to  be  apprehended,  that 
he  might  be  induced  to  make  considerable 
changes  in  the  disposition  of  his  estate. 
His  eldest  son  having  left  the  family  and 
settled  himself  elsewhere,  leaving  his 
brothers  around  the  father,  might  justly, 
or  unjustly  entertain  suspicions,  that  they 
might  derive  advantages  from  this  circum- 
stance. A  jealousy  of  this  sort  tho'  un- 
founded, might  produce  heart  burnings,  and 
domestic  feuds  amongst  them.  To  prevent 
this,  might  have  been  the  prevailing  mo- 
tive which  governed  the  brothers,  and  an 
agreement  founded  upon  such  a  motive  could 
not  be  objected  to,  as  tending  to  produce 
public,  or  private  inconvenience.  To  effect 
this  end,  we  should  expect  to  see  a  written 
agreement,  ascertaining  clearly  the  inten- 
tion of  the  parties,  deposited  with  some 
common  confidential  friend,  under  injunc- 
tions of  secrecy,  which  would  certainly  an- 
swer better  the  object  of  the  parties,  than 
by  making  it  the  subject  of  conversation  to 
house-keepers  and  overseers,  as  in  this  case. 
Tho'  a  written  agreement  might  have  been 
more  proper,  as  being  thereby  less  liable  to 
misconstruction,  yet  a  parol  agreement, 
made  before  the  act  against  frauds  and 
perjuries  took  effect,  might  be  enforced  in 
this  court. 

In  this  case,  the  proof  of  the  agreement 
is  too  slight.  A  casual  conversation 
amongst  the  parties  is  heard,  not  respecting 
the  agreement,  or  the  particular  terms  of 
it,  but  the  division  of  the  father's  estate. 
The  agreement  was  made  in  March  1787, 
a  few  months  after  the  act  of  frauds  took 
effect;  but  as  this  is  not  noticed  by  the 
parties,  or  the  counsel,  it  may  not  be 
138  'important,  and  all  events  it  is  not 
necessary  to  consider  it ;  for  there  is 
no  serious,-  solemn  agreement  proved,  upon 
which  a  decree  can  be  founded. 

The  decree  must  be  affirmed. 


Keel  &  Roberts  v.  Herbert's  Executors. 

October  Term.  1792. 
Death  of  Defendant  after  5ttperMde«s— Scire  Facias.— 

If  after  a  supersedeas  obtained  the  defendant  fn 


I  error  die,  a  scire  facias  must  be  awarded  aflrainst 
his  executors,  or  administrators,  and  not  a  new 
writ  of  supersedeas,  because  the  latter  could  not 
be  considered  as  a  continuing  process,  and  conse- 
quently, the  executor  could  not  sue  upon  the  su- 
persedeas bond  first  ffiven. 

A  supersedeas  in  this  cause,  was  ob- 
tained against  Herbert,  who  afterwards, 
and  before  service  of  the  writ,  died.  This 
court,  on  motion,  awarded  a  new  super- 
sedeas against  the  executors,  which  was 
I  executed,  but  afterwards  quashed  it,  and 
awarded  a  sci.  fa.  to  hear  errors  against  the 
executors;  being  of  opinion,  that  the  second 
supersedeas,  could  not  be  considered  as  a 
continuing  process,  but  a  new  one,  and 
therefore,  that  the  executor  could  not  sue 
upon  the  bond  first  given  for  prosecuting 
the  supersedeas.  

Thornton,  Executor  of  Champ  v.  Jett. 

October  Term.  1792. 

Pleading  and  Practice—Effect  When  Plaintiff  Submits 
to  a  Nonsuit.— If  tbe  Court  direct  the  plaintiff  to  be 
nonsuited,  and  lie  submit  to  it,  (which  he  is  not 
bound  to  do.)  he  deserts  his  cause,  and  cannot  by 
an  exception,  avail  himself  of  any  leffal  objection 
to  the  opinion  of  the  Court. 

Same-Assumpslt  to  Executor* -Costs.— If  the  decla- 
ration lay  the  assumpsit  to  the  executor,  instead 
of  the  testator,  and  the  Judgment  be  against  him, 
he  must  pay  costs. 

This  was  an  action  brought  by  the  ap- 
pellants in  the  District  Court  of  Northum- 
berland, laying  an  assumpsit  to  themselves. 
At  the  trial,  the  court,  thinkings  the  action 
not  sustainable  upon  the  evidence  given, 
directed  a  nonsuit,  to  which  the  plaintiff 
submitted,  but  filed  a  bill  of  exceptions  to 
the  opinion,  and  obtained  a  supersedeas  to 
bring  up  the  record  before  this  court. 

The  PRESIDENT.  Whether  the  action 
was  sustainable  or  not,  it  is  unnecessary 
for  the  court  now  to  decide — the  plaintiff 
having  submitted  to  the  nonsuit,  which  he 
was  not  bound  to  do,  he  has  deserted  his 
cause,  and  therefore,  he  cannot  now  avail 
himself  of  an  objection  to  the  opinion  of 
the  court,  in  awarding  it— the  writ  of  su- 
persedeas must  be  quashed. 
139  •*As  to  the  costs,  the  court  (except 
the  President)  were  of  opinion,  that 
the  assumpsit  being  laid  to  the  plaintiffs 
themselves,  they  ought  to  pay  the  costs. 

The  PRESIDENT  said,  that  the  rea- 
son why  executors  pay  no  costs,  is,  that 
they  are  in  pursuit  of  their  duty ;  and  there- 
fore he  could  see  no  reason,  why  this  case 
should  be  distinguished  from  others,  where 
the  action  is  brought  upon  an  assumpsit  to 
the  testator.  

Catharine  &  Benjamin  Turner  v.  Clear 

Turner,  Executrix  of  Sampson  Turner 

Deceased. 

October  Term,  17W. 

Slaves-QIft  of.  Not  by   Deed  or  Will-Effect  under  Act 


♦The  principal  case  Is  cited  in  Can*  v.  Anderson,  2 
Hen.  &  M.  309.    See  also,  monographic  note  on  "Ezec- 
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ofi7«8.t-Under  the  Actof  1756,  entitled,  "an  Act 
for  preventlncr  fraudulent  fflfts  of  slaves,"  a  gift 
of  a  slave,  not  made  by  deed,  or  will,  tbouffb  pos- 
session was  delivered,  is  void. 
Praudulent  Olft  of  Slaves -Statute  Preventlof— Effect 
of.t-Tbe  Act  passed  in  1787,  entitled.  *'an  Act 
to  explain  and  amend  tbe  Act  for  preventing 
fraudulent  srifts  of  slaves,"  is  prospective  in  its 
operation,  and  cannot  effect  srifts  of  slaves  made 
prior  to  its  passage. 

The  appellee,  brought  an  action  of  det- 
inue against  the  appellants  in  the  County 
Court,  in  1783,  for  the .  recovery  of  two 
slaves.  The  declaration  states  a  possession 
in  the  testator,  and  in  the  plainti£F  as  ex- 
ecutrix. CTpon  the  general  issue,  the  plain- 
tiff offered  to  give  in  evidence,  a  parol  gift 
of  the  slaves  in  dispute  to  Sampson  Turner, 
by  his  father,  a  few  years  previous  to  the 
institution  of  the  suit;  which  being  ad- 
mitted by  the  court,  an  exception  was  taken 
to  the  opinion,  and  a  verdict  being  rendered 
for  the  plaintiff  below,  at  a  court  held  in 
the  year  1789,  the  defendant  appealed  to  the 
District  Court  of  Suffolk,  where  the  judg- 
ment being  affirmed,  an  appeal  was  prayed 
to  this  court. 

The  PRESIDENT.  The  court  are  of 
opinion,  that  the  judgment  of  the  County 
Court  is  erroneous,  in  admitting  the  appel- 
lee, to  give  evidence  of  a  parol  gift  of  the 
slaves  in  dispute,  supposed  to  have  been 
made  by  Joseph  Turner,  the  father,  to  his 
son  Sampson  Turner,  the  testator  of  the 
appellee;  since  if  such  gift  had  been  really 
made,  it  being  subsequent  to  the  year  1758, 
no  estate  in  the  slaves  passed  to  the  said 
Sampson  thereby,  for  want  of  a  deed,  or 
will  in  writing,  according  to  the  act  of  As- 
sembly, passed  in  the  year  1758,  intituled, 
'*an  act  to  prevent  the  fraudulent  gifts  of 
slaves.**  And  although  it  should  appear, 
that  the  gift  in  this  case  was  such,  as  was 
meant  to  be  declared  valid,  either  by  the 
act  passed  in  the  year  1785  intituled, 
140  *"an  act  to  prevent  frauds  and  per- 
juries,*' or  the  act  passed  in  the  year 
1787,  intituled,  *^an  act  to  explain  and  amend 
the  acts  for  preventing  fraudulent  gifts  of 
slaves;*'  yet  nevertheless,  the  proof  in  the 
present  case,  was  inadmissible,  and  the 
gift  void ;  both  of  those  acts,  being  pro- 
spective in  their  operation,  and  not  retro- 
spective of  cases  happening  before; 
especially  as  to  this  supposed  gift,  on 
which  the  suit  was  commenced  in  1783. 


utors  and  Administrators"  appended  to  Rosserv. 
De priest.  5  Gratt  ^ 

tSlaves-Olft  of.  Not  by  Deed  or  Will— Effect  under 
Act  of  1758.— See  tbe  principal  case  cited  in  Jordan 
V.  Murray,  8  Call  86,  and  note  ;  Newby  v.  Blakey,  3 
Hen.  &  M.  59:  Merrit  v.  Smith,  6  Leiffta  493;  Beasley  v. 
Owen,  3  Hen.  &  M.  456;  Cross  v.  Cross,  9  Leiffh  251.  See 
monographic  note  on  "Fraudulent  and  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris.  11 
Gratt.  848 ;  monographic  note  on  "Gifts"  appended 
to  Barker  v.  Barker,  2  Gratt  344. 

tStstutes— Construction.— The  principal  case  is  cited 
in  Com.  V.  Beaumarchais,  8  Call  168  :  Elliott  v.  Lyell, 
3  Call  288  :  Duval  v.  Malone,  14  Gratt  29'. 


The  judgment  of  the  District  Court  is 
therefore  erroneous,  and  must  be  reversed. 
The  judgment  of  the  County  Court  must 
also  be  reversed,  the  verdict  set  aside,  and 
a  new  trial  awarded ;  upon  which,  no  evi- 
dence is  to  be  admitted,  to  prove  a  gift  of 
the  slaves  in  dispute,  except  a  deed  in  writ- 
ing, or  last  will  as  the  said  act  of  1758  re- 
quired.   

Wilcox  V.  Rootes  and  Others. 

October  Term,  1792. 

Wllb— Implied  Revocation- n«rri«se  and  BIrtIk  •# 
Issue.*— A  subsequent  marriage, and  the  having  of  a 
child,  is  an  implied  revocation  of  a  will,  and  la 
such  a  case,  the  will  ought  not  to  be  admitted  to 
probate. 

This  cause,  came  on  before  the  Dis- 
trict Court  of  Prince  Kdward,  upon  a 
summons  issued  by  the  order  of  the  court, 
on  the  motion  of  Mrs.  Wilcoz  the  widow, 
and  of  Susannah  Wilcox,  the  heir  at  law 
of  Kdmund  Wilcox  against  Philip  Rootes 
and  others;  requiring  them  to  produce  the 
will  of  the  said  Kdmund  Wilcox;  and  on  a 
cross  motion  of  the  said  Rootes  and  others, 
against  Mrs.  Wilcox,  and  the  heir  at  law, 
to  admit  the  said  will  to  record. 

The  will  being  produced,  it  bore  date  the 
25th  of  April  1781,  and  contained  bequests 
of  his  whole  estate  to  the  appellees.  Tbe 
probate  was  contested  by  the  appellants, 
who  produced  evidence,  to  prove  the  mar- 
riage of  the  testator,  with  the  appellant 
Susannah,  the  widow,  after  the  making  of 
this  will,  and  the  subsequent  birth  of  the 
other  appellant. 

The  whole  of  the  evidence  is  spread  upon 
the  record,  as  well  that,  which  proves  the 
execution  of  the  will,  as  that,  relating  to 
the  subsequent  marriage  of  the  testator, 
and  the  birth  of  a  child.  The  record  fur- 
ther states,  that  the  testator  married  in 
1783,  had  a  child,  and  died  in  May  1785. 
That  there  were  strong  reasons  to  believe, 
that  one  of  the  devisees  in  the  will,  was  the 
natural  son  of  the  testator — That  the  testa- 
tor, the  night  before  his  death,  expressed  a 
desire  to  make  a  provision  for  his  said  sup- 
posed son. 

The  court  admitted  the  will  to  record, 
from  which  order,  the    widow  and   heir  at 

law  appealed. 
141  'The  question  made    was,    whether 

the  will  ought  to  have  been  admitted 
to  record,  since  it  was  revoked  by  the  sub- 
sequent marriage  of  the  testator,  and  his 
having  a  child.  It  was  contended  for  the 
appellant,  that  no  principle  of  law  was  bet- 


*Wlll8-lmplled   Revocatlon-narrtve  and  Birth  of 

Issue.- On  the  question  of  the  im plied Te vocation  of 
wills,  the  principal  case  is  cited  in  Yerby  v.  Yerby,  9 
Call  342:  Bates  v.  Holman.  8  Hen.  &M.  R27,  58S:  Jones 
V.  Mason,  5  Rand  588;  Duff  v.  Duff.  3  Leiffh  529;  Hans- 
brouffh  V.  Hooe,  leLeiffh  SS4;  Phaup  v.  Wooldridge. 
14  Gratt.  834, 837.  See  also,  Hu^rhes  v.  Huffhes.  3  Mnnf. 
209.  The  principal  case  is  cited  in  Coalter  v.  Bryan. 
1  Gratt.  94,  on  the  question  of  costs  in  the  probate  of 
wills. 
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ter  established,  than  this;  that  marriage 
and  the  birth  of  a  child  is  an  absolute  rev- 
ocation of  a  will,  made  prior  to  the  hap- 
pening of  those  events.  If  so,  it  is,  as  if 
it  had  never  been  made,  and  of  coarse,  it  is 
improper  that  it  should  be  proved  as  a  will. 

To  this  it  was  answered  by  the  council 
for  the  appellees,  that  let  the  doctrine  con- 
cerning implied  revocations  be,  as  it  is 
stated  on  the  other  side,  yet  on  a  collateral 
motion  like  this,  the  court  have  nothing  to 
do  with  inquiries  of  this  sort.  If  all  the 
requisites  of  the  law,  which  give  validity 
to  the  will,  have  been  complied  with,  the 
court,  on  a  motion  to  receive  the  probate 
of  it,  are  bound  to  admit  it  to  record ;  leav- 
ing the  parties  to  contest  the  force  and 
validity  of  it,  upon  collateral  points,  in 
some  other  form.  The  only  questions  be- 
fore the  court  on  such  a  motion,  are, 
whether  the  will  was  duly  executed  by  the 
testator,  is  it  his  last  will,  and  was  he 
capable  of  making  it  at  the  time? 

Besides,  tho*  subsequent  marriage  and 
having  a  child,  be  a  revocation  of  the  be- 
quests in  a  will,  it  does  not  render  the 
party  intestate;  and  if  the  will  be  not 
proved,  the  executor  cannot  qualify.  The 
will  may  be  good  to  some  purposes,  and 
void  as  to  others;  but  because  the  bequests 
are  revoked,  it  does  not  follow  that  the  ap- 
pointment of  an  executor,  should  also  be  re- 
voked, which  must  be  the  case,  if  the  will 
could  not  be  proved  and  admitted  to  record. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  subsequent  marriage,  and  having  of 
a  child,  was  clearly  an  implied  revo9ation 
of  the  will,  and  ought  to  operate  as  such ; 
since  the  testator  did  not  after  those  events 
took  place,  republish  his  will,  or  signify 
an  intention,  that  it  should  be  established, 
or  have  any  force  or  effect  after  that  period : 
that  his  mind  upon  this  subject,  was 
otherwise  inclined,  appears  clearly  from 
the  evidence  stated  in  the  record.  The 
judgment  must  therefore  be  reversed,  with- 
out prejudice  to  any  written  or  nuncupative 
will,  made  after  the  marriage  and  birth  of 
the  child,  which  may  be  offered,  and  proved 
according  to  law. 


142      ^Thornton  Executor  of  Thompson  and 

Gra^and  Wife  v.  Spotswood. 

October  Term.  17W. 

Wills- Bqntty  Practlc*— Cam  st  Bsr.— A.  upon  his 
marrlag-e,  settled  an  annuity  of  6001.  on  his  wife. 
charffed  on  a  certain  tract  of  land,  wllh  power  of 
distress,  and  nomine  pcense.  By  his  will  he  devised 
all  bis  estate  to  his  son  B,  in  tail,  who,  after  his 
fathers  death,  entered.  B  srave  to  his  mother,  the 
annuitant,  his  bond  and  two  bills  of  exchange  for 
the  amount  of  her  annuity  then  due,  and  died  in- 
debted to  his  mother  for  a  part  of  her  annuity 
afterwards  accrued,  having,  by  his  will,  devised 
all  bis  estate,  not  intailed,  to  his  second  son.  The 
bills  were  negotiated  by  T,  who  intermarried 
with  the  annuitant,  upon  which  an  action  was 
brouffht  and  jndflrment  obtained  against  the  exec- 


utors of  B,  upon  which  an  execution  was  issued, 
and  returned  nulla  bona.  T.  by  his  will,  devised 
to  the  plaintiff  all  the  debts  due  to  him  from  the 
estate  of  B.  To  recover  the  amount  of  the  afore- 
said bond,  bills,  and  residue  of  annuity,  a  bill  in 
Equity  was  filed  as^ainst  the  issue  In  tall,  under 
the  will  of  A.  Decided,  that  whether  the  annuity 
was  extinguished  or  not  at  Law.  by  the  bond  and 
bills  it  was  so  in  Equity,  and  that  the  plaintiff  had 
mistaken  his  right  as  well  as  his  remedy. 

This  was  a  suit  in  equity,  instituted 
originally  by  the  appellants  against  the 
appellee,  in  the  County  Court  of  Spotsyl- 
vania. The  material  facts  in  the  case  are 
as  follows  viz. 

A.  Spotswood  the  grandfather  of  the 
appellee,  on  his  marriage  settled  an  an- 
nuity of  ;f500  on  his  wife  payable  quarterly, 
and  charged  his  Mine  tract  of  land  there- 
with ;  with  power  of  distress,  and  nomine 
poenae.  By  his  will,  he  devised  all  his  es- 
tate to  his  son  John,  the  father  of  the  ap- 
pellee, in  tail.  After  the  death  of  the  G. 
father,  John  entered  upon  the  estate  de- 
vised to  him;  and  his  mother,  by  deed, 
released  to  him  one  half  of  her  annuity, 
and  then  intermarried  with  Mr.  Thompson, 
the  father  of  Mrs.  Gray,  and  the  testator 
of  the  other  appellant.  John  Spotswood 
previous  to  his  death,  gave  to  Mr.  Thomp- 
son two  bonds,  and  drew  two  several  bills 
of  exchange  in  his  favor,  for  the  amount 
of  the  arrears  of  the  annuity  then  due,  and 
shortly  after  died.  The  bills  were  negoci- 
ated  by  Thompson,  and  finally  came  by 
assignment  into  the  hands  of  a  Mr.  Walker, 
who  commenced  suits  thereon,  against  the 
executors  of  John  Spotswood,  and  having 
obtained  judgments,  took  out  execu- 
143  tions,  *which  were  returned  **  nulla 
bona.*'— It  does  not  appear,  in  whose 
possession  those  bills  are.  The  plaintifiFs 
have  them  not.  Mr.  Thompson,  having  by 
his  will  devised  to  the  appellant  Mrs.  Gray, 
all  the  debts  due  to  him  from  the  estate  of 
John  Spotswood,  also  departed  this  life. 
The  appellee,  is  the  eldest  son  and  issue  in 
tail  of  John  Spotswood. 

The  County  Court,  decreed  to  the  appel- 
lants Gray  and  Wife,  the  full  amount  of  the 
bills  of  exchange,  with  10  per  cent,  dam- 
ages ;  also  the  amount  of  the  two  bonds, 
and  nearly  one  years  annuity,  which  be- 
came due  after  the  bills  and  notes  were 
given ;  (deducting  therefrom,  a  sum  due 
from  Thompson,  for  land  of  the  appellees, 
sold  to  him  by  John  Spotswood  the  father, ) 
with  interest  thereon :  and  the  Mine  tract 
was  decreed  to  be  sold,  to  satisfy  this  de- 
cree, unless  discharged  by  the  apuellee. 
within  a  limited  time. 

John  Spotswood  the  father,  by  his  will, 
devised  all  his  estate  (not  intailed)  to  his 
son  John. 

The  decree  of  the  County  Court  was  upon 
appeal  to  the  High  Court  of  Chancery  re- 
versed, from  which,  the  present  appellants 
appealed  to  the  Court  of  Appeals ;  and  a 
majority  of  that  court  not  chusing  to  sit  in 
the  cause,  a  Special  Court  was   summoned. 

Warden    for    the    appellants.     There    are 
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two  questions  to  be  considered. — 1st, 
"Whether  the  mine  tract  is  liable  to  satisfy 
the  appellant's  demand. — And  2dly,  Whether 
a  Court  of  Chancery  has  jurisdiction  of  the 
case. 

The  first  point  is  dependent  upon  another, 
to  wit,  whether  the  annuity  be  extinguished 
or  not.  by  the  bills  and  bonds?  I  am  to 
contend  that  they  are  not.  The  annuity, 
being  of  as  high  dignity  as  a  bond,  and 
higher  than  a  bill  of  exchange,  cannot  be 
*  extinguished  by  them  at  law,  or  in  equity: 
they  are  only  additional  securities.  If  the 
annuity  exist  at  law,  surely  a  Court  of 
fjquity  will  not  assist,  to  take  away  the  se- 
curity, so  long  as  the  debt  continues  un- 
paid. 

Upon  the  second  point ;  it  is  the  peculiar 
province  of  a  Court  of  Equity,  to  assist  in 
cases,  where  there  is  not  a  compleat  remedy 
at  law.  This  is  to  be  presumed  in  the 
present  case,  as  the  defendant  in  his  an- 
swer, hath  not  set  forth;  that  there  was 
property  on  the  premises  subject  to  dis- 
tress, sufficient  to  satisfy  the  annuity. 

Washington  for  the  appellee.  A  Court  of 
Chancery  has  not  jurisdiction  in  this  case, 
whether  the  annuity  be  extinguished  or  not. 
If  the  latter,  then  the  executor  by 
144  the  32  Hen.  8,  ^might  have  distrained 
on  the  land,  in  the  possession  of  any 
person,  claiming  by,  or  from  the  G.  father; 
or,  he  might  have  maintained  an  action  of 
debt  at  common  law,  against  the  executors 
of  John  Spotswood,  for  the  rent  accruing 
in  his  life-time.  Co.  Litt.  162  b.  5  Co.  Rep. 
118,  4Co^  Rep.  Ognelscase.  Fairfax  v.  Lord 
Derby,  2  Vern.  612,  which  last  case,  is  in 
point  as  to  jurisdiction.  A  Court  of 
Chancery  will  never  interfere  in  cases  of 
this  sort,  unless  the  remedy  be  lost  at  law, 
by  fraud  in  the  tenant,  as  by  depasturing 
the    land    &c.  1  Eq.  Ca.  Ab.  32. 

If  the  annuity  be  extinguished,  then  it 
is  too  clear  to  be  argued,  that  the  remedy  was 
only  at  law  against  the  executors  of  John 
Spotswood.  But  if  the  appellants  do  come 
into  a  court  of  equity,  then  I  contend,  that 
though  the  annuity  might  not  be  extin- 
guished at  law,  yet  it  will  be  considered  as 
being  so  in  that  court,  and  of  course,  the 
remedy  could  only  be  against  the  executors, 
and  not  against  the  issue  in  tail.  After  so 
long  an  acquiescence  on  the  part  of  Thomp- 
son ;  his  absolutely  negociating  the  bills ; 
and  of  course  receiving  the  amount  of  them, 
long  ago,  this  court,  will  presume  an  agree- 
ment between  the  parties,  that  the  bonds  and 
bills,  should  be  accepted  as  a  discharge  of 
the  annuity,  and  as  an  exchange  of  the  se- 
curity. In  any  point  of  view  then,  the  de- 
creed of  the  County  Court  against  the  issue 
in  tail,  was  erroneous. 

But  this  is  not  the  only  error.  The  de- 
cree, is  for  the  amount  of  the  bills  of  ex- 
change, in  tavor  of  the  legatee,  although 
neither  the  legatee,  nor  the  executors  of 
Thompson  are  in  possession  of  the  bills, 
nor  entitled  to  the  benefit  of  the  judgments 
recovered  upon  them,  by  assignment  from 
Walker,  or  otherwise ;  and  although  Thomp- 
son, has  once  received    the  value  of    them, 


from  the  person,  to  whom  he  endorsed  them, 
(as  is  to  be  presumed,)  and  neither  he,  nor 
his  executors  have  been  called  upon  by 
Walker  to  pay  them,  and  probably,  never 
mav  be  called  upon. 

The  most  which  the  appellants  could  ask 
for,  would  be  security,  to  indemnify  them 
in  case  the  amount  of  those  bills  should  be 
hereafter  recovered  of  them,  and  even  this, 
could  not  with  propriety  be  required  of  the 
heir. 

But  if  the  appellee  be  liable,  to  pay  the 
amount  of  these  bills,  Mrs.  Gray  has  no 
right  to  it,  since  this  is  not  a  debt  due  to 
Thompson  from  Spotswoods  estate,  and 
therefore  is  not  included  in  the  devise  to 
Mrs.  Gray. 

The  court  was  unanimously  of  opinion, 
that  the  appellants  remedy,  if  any  he 
had,  was  at  law.  That  whether  the 
145  *annuity  was  extinguished  or  not,  at 
law,  it  was  so  in  equity,  under  all 
the  circumstances  of  this  case,  and  that 
of  course  the  appellants  had  mistaken  their 
right,  as  well  as  their  remedy. 

The  decree  of  the  High  Court  of  Chancery 
was  affirmed.         

Executors  of  Hunter  and  Executors  of  Hern- 
don,  V.  Spotswood. 

October  Term.  1792. 
Jurisdiction  of  Equity. -As   to  the  Jurtsdiction  of  a 

Court  of  Equity. 
Officers  of  Court— Wlien  Liable  for  interest  on  Money  in 

Hands.*— Under  what  circumstances  an  officer  of  a 
Court,  taavlnff  in  his  possession  money  raised  by 
the  sale  of  attached  effects,  which  the  Court  had 
forbid  him  to  pay  over,  shall  be  decreed  to  pay  In- 
terest 
5tstute  of  Limitations— Wlien  Not  AppllcaMe  ia 
Equlty.t—  In  what  cases  the  act  of  limitations  will 
not  bar  a  rlffht  in  Equity. 


^Officers  of  Court- When  Liable  for  Interest  on  Money 
In  Hands.— On  the  question  as  to  when  ofllcers  of  the 
court  are  liable  for  interest  on  money  in  their 
hands,  the  principal  case  is  cited  in  Miller  t.  Bever- 
leys.  4  Hen.  &  M.  416;  Tazewell  v.  Barrett.  4  Hen.  & 
M.  262:  Templeman  v.  Fauntleroy,  S  Rand.  447: 
Union  Bank  v.  Smith.  24  Fed.  Cas.  W7;  Darby  t. 
Gilllfiran,  87  W.  Va.  69. 16  S.  E.  Rep.  511.  See  also. 
Ross  V.  Austin,  4  Hen.  &  M.  602:  White  v.  Johnson. 
2  Munf.  285;  Lomax  v.  Pendleton.  8  Call  588:  Bever- 
leys  V.  Miller,  6  Munf.  99;  McCall  v.  Peachy.  8  Munf. 

tSUtute  of  Limitations— To  What  Cases  Not  Appll- 

cable.— Cases  of  fraud,  trust  and  mistake,  are  not 
within  the  statute  of  limitations.  Massie  v.  Heis- 
kell.  80  Va.  804.  cltinff  Hunter  v.  Spotswood,  1  Wash. 
145:  Redwood  v.  Riddick.  4  Munf.  222.  The  principal 
case  is  also  cited  on  this  question  in  Lamar  v.  Hale. 
79  Va.  164,  which  case  cites  in  addition  Rankin  v. 
Bradford,  1  Lelffh  171 ;  Turner  v.  Campbell,  8  Oratt. 
77:  Rowe  V.  Bentley.  29  Gratt.  768.  See  monographic 
note  on  "Limitation  of  Actions**  appended  to  Her- 
riuffton  V.  Harklns,  1  Rob.  501. 

Equity  Practice-Order  of  Publication— Decree— Re- 
citals.—See,  cltiuff  the  principal  case,  Moore  v.  Holt, 
10  Gratt.  291,  and  note;  Cralff  v.  Sebrell.  9  Gratt  13S: 
Hadfleldv.  Jameson.  2  Munf.  58:  McCoy  v.  McCoy,  9 
W.  Va.  445:  Amiss  v.  McGlnnis,  12  W.  Va.  874;  Scott 
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Ex*ORS  OF  HUNTBR  AND  HBRNDON  V.  SPOXSWOOD. 


146-147 


This  was  a  suit  brought  by  the  appellee 
in  the  High  Court  of  Chancery,  against  the 
appellants.  The  case,  as  extracted  from  the 
bill,  answer,  depositions,  and  exhibits, 
was  shortly  as  follows,  viz:  John  Spots- 
wood  the  father,  died  sometime  in  the  year 
1758,  seized  of  a  considerable  entailed  es- 
tate, part  of  which,  consisted  of  very  valu- 
able iron  works,  and  leaving  a  widow,  (who 
afterwards  intermarried  with  John  Camp- 
bell, )  as  also  the  appellee  his  eldest  son  and 
heir  at  law,  and  one  other  son.  Campbell, 
after  his  intermarriage,  agreed  with  the 
said  Hunter,  to  sell  him  the  proportion  of 
the  iron  made  at  the  works,  to  which  he 
would  be  entitled,  in  right  of  his  wife's 
dower  in  the  same ;  and  Bernard  Moor,  the 
guardian  of  the  appellee,  and  executor  of 
John  Spots  wood,  agreed  to  deliver  the  same 
to  Hunter,  upon  his  undertaking  to  pay  for 
Campbell,  a  debt  due  from  his  wife  to  the 
executor,  for  property  belonging  to  the  es- 
tate ;  and  sold  to  her  before  her  intermar- 
riage ;  and  also  one  third  of  the  expenses, 
which  might  be  incurred  in  carrying  on 
the  iron  works.  In  consequence  of  this 
agreement,  the  iron  was  delivered  to  Hunter, 
who  paid  to  the  executor,  the  debt  due  from 
Campbell  on  account  of  his  wife,  and  part 
of  the  expences.  Campbell  having 
146  left  this  country,  attachments  *were 
sued  out  against  his  effects  by  Hunter, 
who  had  a  considerable  claim  against  him ; 
as  also  as  by  Bernard  Moor,  to  recover  the 
amount  of  the  expenses  due  from  him  on 
account  of  the  iron  works,  which  then  re- 
mained unpaid.  B.  Moor  obtained  a  judg- 
ment in  the  County  Court,  which  was 
reversed  in  the  General  Court,  and  the 
attachment  quashed,  '*it  appearing  to  that 
court,  that  Campbell  had  given  public  no- 
tice of  his  intention  to  leave  the  country, 
which  was  known  to  his  creditors."  But 
Herndon  (the  sheriff,)  having  levied  the 
attachment  upon  property  belonging  to 
Campbell,  the  court  directed,  that  he  should 
sell  the  same,  and  pay  the  money  to  Hunter, 
he  giving  security,  to  be  accountable  for 
it,  in  such  manner  as  the  court  should 
thereafter  direct. 

At  the  sale  of  the  attached  effects.  Hun- 
ter purchased  to  the  amount  of  ;f650,  but 
failed  to  give  security,  according  to  the 
direction  of  the  court.  He  declined  receiv- 
ing the  balance  of  the  money,  amounting 
to  about  ;f 750,  which  with  interest,  is  now 
claimed  from  Herndon 's  executors. 

The  appellee  also  claims  from  Hunter's 
executors,  the  ;^650  with  interest,  and  also 
abont  £300^  the  balance  of  Campbell's 
debt,  due  for  the  expences  of  the  iron 
works. 

Hunter's  executors  answered,  and  also  put 
in  three  pleas ;  to  wit :  1st,  to  the  jurisdic- 
tion— 2d,  the  act  of  limitations;  and  3d, 
want  of  right  in  the  plaintiff  to  sue. 

Herndon 's  executors  in  their  answer  say, 
that  the  money  died  in  the  hands   of    their 


T.  Lodlnffion,  14  W.  Va.  »1;  Steenrod  v.  R.  R.  Co.,  27 
W.  Va.  12;  Yates  r.  Stuart.  80  W.  Va.  128,  19  S.  E. 
Bep.  424. 


testator,  and  therefore  it  ought  not   now  to 
be  paid  in  specie. 

The  bill  being  taken  for  confessed,  as  to 
Campbell,  for  jfl717:  0:  10%,  the  court  de- 
creed the  same  to  be  paid  by  that  defend- 
ant. That  ;f697:  3:  11^^  part  thereof,  in 
the  hands  of  James  Hunter,  should  be  paid 
by  his  executors,  and  ;f722:  13:  7H  other 
part  thereof,  remaining  in  the  hands  of 
Herndon  (both  sums  bearing  interest  from 
the  3d  of  May  1770, )  should  be  paid  by  his 
executors  to  the  plaintiff,  after  deducting 
the  costs  of  those  defendants;  the  plaintiff 
to  give  such  bond  and  security  as  the  law 
requires. 

Washington,  for  the  appellee  began. 

The  plea  to  the  jurisdiction  cannot  be 
sustained. — This  suit  is  brought  for  the 
purpose  of  enforcing  a  settlement,  of  a 
long  and  complicated  account,  subsisting 
between  different  persons,  but  the  whole 
so  interwoven,  that  compleat  justice  could 
not  be  done,  unless  all  those  persons  were 
before  the  court.  In  cases  where  an  action 
of  account  may  be  brought,  a  suit  in  equity 
may   properly    be    sustained.     1   Bq.  '  Ca. 

ab.  5. 
147  *Much  stronger  is  this  case,  when,  by 
resorting  to  this  tribunal,  multiplicity 
of  suits  are  prevented.  Thus,  if  Spots  wood 
had  sued  B.  Moor  and  recovered.  Moor 
would  recover  against  Hunter.  So,  if  he 
recover  against  Herndon 's  executors,  they 
must  recover  against  Hunter's  executors. 
All  the  parties  being  before  the  court,  a 
decree  is  made  against  Herndon 's  execu- 
tors, for  the  money  retained  by  the  testa- 
tor, and  against  Hunter's  executors,  for  the 
money  received  by  theirs. 

The  next  objection  to  a  recovery,  is  the 
act  of  limitations — as  to  the  £650  received 
by  Hunter,  from  Herndon,  there  can  exist 
no  doubt.  Hunter  was  not  only  a  trustee 
for  that  money,  in  the  same  manner  as 
Herndon  would  have  been,  had  he  retained 
it,  but  he  is  guilty  of  a  fraud,  in  obtaining 
the  possession  of  Campbell's  property,  from 
an  officer  of  the  court,  against  the  order  of 
that  court ;  and  that  too,  under  a  promise 
to  give  bond  and  security,  as  the  order  re- 
quired, which  he  afterwards  refused  to  do. 
Cases  of  trust,  or  fraud,  are  without  the 
operation  of  the  act  of  limitations. 

As  to  the  remaining  sum  of  jf  300,  respect- 
ing which  an  account  is  directed,  there  is 
more  difficulty;  but  I  am  inclined  to  think, 
that  there  are  sufficient  circumstances  in 
the  case,  to  take  it  out  of  the  operation  of 
the  act. 

Hunter,  having  received  the  profits  of  an 
infant's  estate,  he  is  a  trustee  for  those 
profits,  and  therefore  cannot  protect  him- 
self by  length  of  time.  Again— the  iron 
in  the  hands  of  Hunter,  was  a  deposit, 
placed  there  by  Campbell,  chargeable  with 
the  payment  of  a  certain  debt  to  Spotswood, 
which  places  him  in  the  situation  of  a  trus- 
tee, bound  to  execute  the  trust  for  which 
the  pledge  was  placed  in  his  hands.  But 
I  principally  rely,  upon  the  particular  cir- 
cumstances of  this  case.     The  appellee  after 
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his  arrival  at  ag^e,  appears  to  have  been 
totally  in  the  dark  as  to  his  affairs,  which 
had  been  conducted  by  his  guardian,  until 
a  few  years  before  the  late  war  commenced ; 
and  this  suit  was  brought  shortly  after  its 
conclusion.  There  are  many  cases,  which 
do  not  come  within  any  of  the  exceptions 
from  the  act  of  limitations,  and  yet  are 
construed  to  come  within  the  equity  of 
them,  as  if  the  time  has  elapsed  during  a 
period  when  no  executor  has  qualified,  or 
where  there  is  a  contest  respecting  the 
right  of  administration. 

As  to  the  right  of  the  appellee  to  sue,  it 
is  clear  that  if  he  cannot,  no  other  person 
can.  He  is  entitled  to  the  subject  of  re- 
covery, namely,  the  profits  of  the  land,  and 
whatever  objection  might  have  been  made 
to  him    at    law,    in    this    court    none    can 

exist. 
148  ^Objections  are  made  to  the  deposi- 
tions of  two  of  the  witnesses,  on  the 
ground  of  interest.  To  one  of  them,  be- 
cause he  is  the  executor  of  one  of  the  secu- 
rities of  B.  Moor,  in  his  capacity  of 
guardian ;  to  the  other,  because  he  was 
security  for  B.  Moor,  on  his  suing  out  the 
attachment  against  Campbell.  As  to  the 
first,  the  record  does  not  shew  that  he  is 
executor.  But  if  it  did,  the  interest  is  too 
remote  to  preclude  him  from  giving  testi- 
mony—4  Burr.  2255 — 1  Str.  575  are  stronger 
than  the  present.  Again — both  witnesses 
were  cross  examined  by  the  objecting  party, 
which  estops  him  now,  to  impeach  them 
on  the  ground  of  incompetency — Vern. 
254—2  Bac.  Ab.  289—4  Burr.  2252—1  L,d.  Ray 
730. 

As  to  the  objection  to  the  other  witness, 
there  is  no  colour  for  it,  because,  whether 
Spotswood  succeeds,  or  fails  in  this  cause, 
it  will  not  bar  Campbell  of  his  action,  on 
the  attachment  bond,  if  the  attachment 
issued  illegally. 

As  to  Herndon's  executors,  the  principal 
objection  is,  to  the  claim  for  interest  on 
the  money  retained  by  him.  I  admit,  that  if 
he  actually  kept  the  money  by  him  during 
the  whole  time,  he  ought  not  to  pay  interest. 
But  the  answer  admits,  that  this  was  not 
the  case ;  for  if  it  were,  the  money  could 
not  die  in  his  hands,  but  would  at  this 
day,  be  specifically  the  same,  that  it  wa^ 
when  received.  A  tender  will  not  even  in 
equity  prevent  interest  from  running,  un- 
less the  money  were  kept,  and  no  profit 
made  of  it;  and  this  should  be  sworn  to  by 
the  party.  2  Ch.  Cas.  206—2  P.  Wms.  378 
—2  Vern.  192. 

For  the  appellants,  it  was  argued  by 
Marshall,  Warden,  and  Stark. 

They  contended  that  this  was  a  stale  de- 
mand, putting  the  act  of  limitations  out  of 
the  question,  and  ought  not  to  be  counte- 
nanced in  a  Court  of  Equity.  The  plaintiff 
came  of  age  in  1768,  and  this  suit  was  not 
commenced  until  1784.  It  appears,  that 
within  a  short  period  after  his  taking  pos- 
session of  his  estate,  he  had  a  schedule  of 
it  delivered  to  him.  Even  if  Hunter,  is  to 
be  considered  as  a    trustee    of    the  profits,  | 


received  during  the  infancy  of  the  plaintiff, 
still,  the  act  of  limitations  will  run, 
against  a  suit  to  recover  those  profits.  1 
Eq.  Ca.  Ab.  304— if  the  iron  is  to  be  con- 
sidered as  a  deposit  in  the  hands  of  Hunter, 
and  so  like  to  goods  pledged,  there  cannot 
exist  a  case  of  a  sale,  where  the  same  arg^u- 
ment  may  not  be  urged.  The  truth  is, 
that  the  iron  was  sold  by  Campbell,  to 
Hunter,  and  he,  assumed  to  pay  so  much  to 
B.  Moor  for  it.  As  to  the  fraud  charged 
upon  Hunter,  there  is  not  more,  than 
149  exists  in  every  *case  of  a  breach  ot 
promise  to  pay  money,  or  to  perform 
any  act.  But  if  it  were  a  fraud,  still  the 
act  of  limitations  will  begin  to  run,  from 
the  time  it  is  discovered. 

The  objection  to  the  jurisdiction  was  not 
relied  upon. 

They  observed  that  the  order  of  the  Gen- 
eral Court,  directing  Herndon,  to  pay  the 
proceeds  of  the  attached  property  to  Hun- 
ter, was  very  unusual  and  improper,  upon 
attachments  of  this  sort,  and  could  be  ac- 
counted for  in  no  other  way,  than  by  sup- 
posing, that  the  money  was  intended  to  be 
paid  to  him  as  a  creditor  of  Campbell:  the 
General  Court  at  that  time,  having  an 
equitable  jurisdiction  in  cases  of  attach- 
ments against  absentees. 

The  cases  cited  to  prove,  that  the  cross 
examination  of  a  wikiess,  amounts  to  a 
waiver  of  all  exceptions  to  his  competency, 
must  have  been  decided  upon  the  principle, 
that  the  party  knew  of  the  objection  at  the 
time  of  the  examination,  otherwise  the 
doctrine  would  be  unreasonable  and  absurd. 
As  to  Herndon's  executors,  it  was  con- 
tended to  be  a  settled  rule,  that  a  sheriff,  or  a 
stake  holder,  pays  no  interest.  Interest  is  a 
retribution  for  the  use  of  money,  and  there- 
fore, if  the  person  having  the  principal 
money  in  possession,  is  not  permitted  to  use 
it,  (being  liable  at  any  moment  to  be  called 
upon  for  it, )  he  ought  not  to  pay  interest. 
The  answer  (it  is  said,)  does  not  state 
that  the  money  was  unemployed  by  Hem- 
don  :  if  it  had,  it  would  not  have  been  evi- 
dence, since  the  contrary  not  being  charged 
in  the  bill,  such  an  allegation  would  not 
have  been  responsive  to  it.  Herndon  was 
not  bound  to  keep  the  identical  money  by 
him.  He  might  have  deposited  it  with  a 
friend  for  safe-keeping,  by  which  mean» 
it  might  have  been  lost.  The  money  might 
well  have  died  in  his  hands,  as  the  answer 
states,  without  his  having  parted  with  it, 
when  it  is  recollected,  that  this  country, 
was  at  that  time  full  of  James  river  bank 
notes,  which  were  totally  lost  to  the  hold- 
ers, by  the  war. 

The  Court,  were  just  about  to  deliver  an 
opinion,  when  it  was  observed  by  Mr.  Mar- 
shall, that  it  did  not  appear  in  the  record,  or 
by  the  decree,  that  publication  against 
Campbell,  had  been  made  in  the  Ga- 
zette, which  ought  to  have  been  done, 
he  being  an  absent  debtor,  and  not 
served  with  the  process — that  without 
a  publication,  Campbell  was  no  party  to  the 
suit:  and  therefore  a  decree,  against  per- 
sons called  upon  to  pay  his   money,    would 
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be  as  improper,  as  if  he  had  been  personally 
decreed  to  pay  it.  And  tho'  the  Chancel- 
lor ordered,  that  publication  should  be 
ISO  *made,  yet  the  execution  of  that 
order  is  not  to  be  presumed,  unless 
there  be  evidence  of  it  in  the  record. 

A  certificate,  was  then  produced  from  the 
clerk  of  the  High  Court  of  Chancery,  stat- 
ing, that  due  publication  had  been  made ; 
but  this  was  not  considered  as  sufficient,  by 
a  majority  of  the  court. 

In  answer  to  the  objection,  it  was  argued, 
that  no  person  could  take  advantage  of  this 
omission,  but  Campbell,  who  had  not  ap- 
pealed. 

But  the  court,  for  this  reason  only,  re- 
versed the  decree,  and  sent  back  the  cause 
to  the  High  Court  of  Chancery.* 


APRIL  TERM,  1793. 

Hoyle  V.  Young. 

April  Term.  1793. 
(1  Am.  Dec.  Me.) 

Oenurrer  to  the  Bvidence— When  fley  Be  Tendered. t- 

A  demurrer  to  evidence  may  be  allowed  at  any 
lime  before  the  jury  retire,  althousrh  the  party 
demurrlnff  may  have  examined  witnesses,  (the 
whole  evidence  on  both  sides  beinsr  stated,  which 
oaffht  always  to  be  done,)  unless  the  Coart  think 
the  case  clear  against  the  party :  and  then  the 
Court  may  refuse  to  receive  the  demurrer. 
S«Be— Joinder  In- When  Not  Compelled-Cete  et  Bar. 
—In  slander,  the  declaration  states  that  the  de- 
fendant, with  intention  to  injure  the  reputation 
of  the  plaintiff  as  a  merchant  falsely  and  mali- 
ciously spoke  of  him,  (then  beiur  a  merchant,) 
the  following  words,  viz  :  "Mr.  Yonnff,  I  must  tell 
3'ou  that  you  have  received  more  tobacco  than 
you  have  accounted  for  to  the  house,"  meaning 
the  mercantile  house  of  which  the  plaintiff  and 
defendant  were  partners.  No  colloquium  is  laid. 
The  case  beinff  clear  against  the  defendant,  the 
Court  was  riffht  in  refusing  a  demurrer  to  evi- 
dence offered  by  him. 

This  was  an  action  of  slander,  brought 
by  the  appellee,  in  the  District  Court  of 
Petersburg.  The  declaration  states,  that 
the  plaintiff  was  a  merchant  of  good  fame, 
and  free  from  the  crime  of  embezzlement 
or  keeping  false  and   unjust  accounts,    and 


•The  Chancellor  havinsr  corrected  the  error,  by 
sutiuff  in  his  decree,  that  evidence  of  publication 
was  proved  to  him,  the  cause  went  back  to  the  Spe- 
cial (>)urt  of  Appeals,  where  the  decree  was  affirmed 
in  toto.— Note  In  Original  Edition. 

^Deniarrer  to  the  Bvidence.— On  this  subject  the 
principal  case  is  cited  In  Hyers  v.  Wood.  2  Call  688  : 
Green  v.  Judith,  6  Rand.  9,  II  ;  Hansbrouffh  v.  Thom, 
3  LeiflTh  156  :  foot-not^  to  Trout  v.  Va.  &  Tennessee  R. 
Co  .  23  Gratt  619  :  Bank  v.  Evans.  9  W.  Va.  388  ;  Ad- 
klns  V.  Fry,  38  W.  Va.  566,  18  S.  E.  Rep.  740.  See 
monographic  note  on  "Demurrer  to  the  Evidence" 
appended  to  Tutt  v.  Slaughter.  6  Gratt  86. 

Slender.—The  principal  case  is  cited  in  Harman  v. 
Cundiff.  82  Va.  249  ;  Cave  v.  Shelor.  2  Munf.  194.  196. 
See  mouorraphic  noU  on  "Libel  and  Slander"  ap- 
pended to  Bourland  v.  Eidson,  8  Gratt  274. 


that  the  defendant  not  ignorant  Ac,  but 
maliciously  intending  to  deprive  him  of 
his  reputation  as  a  merchant,  and  to  sub- 
ject him  to  infamy  Ac.  falsely  &c.  spoke  of 
the  plaintiff  then  being  a  merchant,  cer- 
tain false  &c.  words  to  the  following  pur- 
port, viz.  **Mr.  Young  I  must  tell 
151  you,  that  you  have  received-  *more 
tobacco  than  you  have  accounted  for 
to  the  house,  (meaning  the  mercantile 
house  of  which  the  plaintiff  and  defendant 
were  partners.")  No  colloquium  is  laid. 
Plea  not  guilty.  At  the  trial,  the  defend- 
ant offered  a  demurrer  to  the  evidence, 
stating  the  testimony  given  at  the  trial  on 
the  part  of  the  plaintiff,  which  was  ob- 
jected to  by  the  plaintiff,  because  the  de- 
fendant had  given  evidence  on  his  part, 
tho'  he  admitted,  that  that  testimony  was 
only  offered  in  mitigation  of  damages :  what 
that  evidence  was,  does  not  appear.  The 
Court  refused  to  receive  the  demurrer  after 
the  defendant  had  introduced  testimony  on 
his  side,  to  which  opinion  the  defendant 
excepted. 

Verdict  and  judgment  for  the  plaintiff 
from  which  the  defendant  appealed. 

Campbell  and  Wickham  for  the  appel- 
lants. As  to  the  point  relied  upon  in  the 
exceptions,  it  must  be  given  up. 

The  question  will  then  be,  whether  the 
words  laid  in  the  declaration,  be  actionable, 
or  not?  Some  words,  are  actionable  in 
themselves,  if  spoken  of  any  person — as  to 
charge  him  with  the  commission  of  such  a 
crime,  as  might  endanger  his  life  &c. 
others,  are  actionable  only,  when  spoken  of 
a  person,  whose  office  or  profession  distin- 
guishes him  from  others;  with  respect  to 
such  persons,  some  words  are  actionable, 
without  any  averment,  or  explanation  what- 
ever: as  to  call  a  merchant  a  bankrupt. 
Others,  are  not  of  themselves  actionable, 
unless  spoken  of  the  person,  in  his  official 
or  professional  character,  any  more  than 
they  would  have  been  if  spoken  of  a  person 
not  bearing  that  character.  In  cases  of 
this  sort,  therefore,  the  words  ought  to  be 
made  to  apply  to  the  person  in  that  partic- 
ular character,  by  laying  a  colloquium.  2 
Ksp.  235.  The  words  as  laid  in  this  decla- 
ration, do  not  necessarily  impute  any  crime, 
or  improper  conduct  to  the  defendant:  be- 
sides, they  are  too  general,  2  Espinasse, 
252. 

The  PRESIDENT.— Although  the  appel- 
lant's counsel  in  their  argument  of  this 
cause,  abandoned  the  exception  taken  to  the 
opinion  of  the  Court,  refusing  to  receive 
the  demurrer  to  evidence,  yet  we  have  con- 
sidered it,  thinking  it  important  to  the 
practice,  and  necessary  to  be  settled.  We 
have  been  able  to  derive  but  little  aid  upon 
this  subject,  from  the  English  books,  and 
have  therefore  taken  it  up,  on  principle. 
To  permit  a  party  to  go  fully  into  the  trial, 
and  after  demurring  to  the  evidence,  take 
his  chance  with  the  jury,  and  failing  there, 
to  try  the  court,  would  be  highly  improper, 
and  repugnant  to  the  spirit  of  the  law, 
which  prevents  a  plaintiff  from  suffering  a 
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nonsuit  after  the  jury  have  retired.     On  the 

other  hand,  it  would  be  equally  improper  to 

preclude  him  from  a  demurrer,  because 

152  he  had  examined  ^witnesses.    We  think 
the  proper  rule,  is  to  allow  a    demurrer 

to  evidence  at  any  time  before  the  jury  re- 
tire, altho*  the  party  demurring  may  have 
examined  witnesses  on  his  part,  the  whole 
evidence  on  both  sides  being  stated ;  (which 
in  all  cases  ought  to  be  done)  unless  the 
court  think  the  case  clear  against  the 
party.  In  which  case,  the  books  agree, 
that  the  court  may  refuse  to  receive  the  de- 
murrer. In  this  case,  the  opinion  of  the 
court  as  to  this  point  was  right,  Ist,  be- 
cause the  whole  evidence  was  not  stated, 
and  2dly,  because  we  think  the  case  was 
clearly  against  the  defendant. 

To  consider  the  main  question  relied 
upon  in  this  court,  upon  principle.  The 
law  has  liberally  provided  remedies  for 
every  person  injured  in  his  person,  prop- 
erty, or  reputation.  The  plaintiff  in  this 
case,  complains  of  a  wrong  done  to  his 
character.  The  jury  think  his  complaint 
well  founded,  and  that  he  has  sustained 
damage  thereby  to  a  certain  amount.  Yet 
the  court  is  applied  to,  to  set  aside  the  ver- 
dict, by  declaring  that  the  words  charged 
in  the  declaration  are  not  actionable.  It  a 
man  be  injured  in  his  property  to  the  value 
of  five  shillings,  he  may  recover  repara- 
tion therefor,  and  yet,  if  the  injury  tho'  an 
hunderd  times  more  grievous,  be  offered  to 
his  reputation,  it  is  said  he  is  without 
redress  by  the  principles  of  law,  tho'  the 
fact  be  established  by  a  jury.  If  the  books 
be  consulted,  it  will  be  found,  that  in  an- 
cient times,  the  judges  to  discourage  actions 
of  slander,  were  very  rigid  indeed  in  their 
decisions,  from  whence  arose  the  doctrine 
(long  since  exploded)  that  words  should  be 
taken  in  mitiori  sensu.  Discovering  after- 
wards, that  slanders  were  by  this  mean  en- 
couraged, a  more  rational  and  just  principle 
was  introduced,  viz.  '^That  words  should 
be  understood  in  the  sense  they  were  under- 
stood by  the  bystanders.'*  In  the  case  of 
How  V.  Prinne,  2  Lord  Ray  812,  it  was 
decided,  that  to  charge  a  man  with  evil 
principles  was  actionable.  In  the  present 
case,  the  words  laid  in  the  declaration, 
clearly  import  a  charge  against  the  defend- 
ant in  his  mercantile  character.  The  dec- 
laration states  him  to  be  a  merchant,  and 
the  whole  of  it  taken  together  shews,  that 
the  words  were  spoken  of  him  as  such.  It 
was  contended,  that  the  words,  do  not  in 
themselves  import  a  charge  against  his 
reputation.  We  admit  that  they  might  have 
been  innocent.  One  man  may  properly  say 
to  another  in  private,  by  way  of  asking  for 
information,  or  in  the  necessary  discussion 
of  a  disputed  point,  that  that  other  had  not 
accounted  for  property  placed  in  his  hands. 
The  case  is  quite  different  here— the  charge 
is  made  publicly — it   is  laid    to    have 

153  been  maliciously  *spoken,  with  intent 
to,  injure    the   plaintiff,    and    so    the 

jury  have  found  it.     After  this  it  would  be 
highly  improper  in  the  court   to    set    aside 
the  verdict. 
The  judgment  must  be  affirmed. 


Williams  &  Roy  Executor  of  Corrie 
V.  Campbell. 

April  Term,  1798. 

WriU— Failure  to  Endorse  Troe  Netnre  of  Action  of 
Trover— Office  Judcmciit— When  notion  for  DiMnlMel 
Huflt  Be  Made*— Case  et  Bar.— in  an  action  of  trover, 
the  plaintiff  omitted  to  indorse  upon  the  writ,  tbe 
true  nature  of  the  action.  The  Court  may,  npon 
inspection  of  the  writ  dismiss  the  suit  if  ihe 
motion  be  made  during  the  term  next  after  an 
office  judgment  has  been  entered,  but  not  after- 
wards. As  to  the  Sheriff,  he  was  not  bound  to  Uke 
bail,  and  therefore,  judgment  could  not  be  entered 
affainst  him,  either  for  want  of  a  bail  bond  re- 
turned, or  for  insufficient  bail. 

This  was  an  appeal  from  the  District 
Court  of  King  and  Queen.  The  appellants, 
on  the  12th  of  October  1787,  sued  out  of  the 
General  Court,  a  writ,  in  case,  against  the 
appellee,  without  any  indorsement  of 
the  nature  of  the  action.  The  sheriff  exe- 
cuted the  writ,  and  took  appearance  bail, 
and  so  returned  the  writ.  At  the  rules  in 
July  1788,  a  declaration  in  trover  and  con- 
version was  filed,  and  a  common  order  en- 
tered against  the  defendant,  and  sheriff^ 
which  was  confirmed  in  July. — There  were 
then  continuances  for  five  or  six  terms,  in 
the  General  and  District  Courts,  at  two  of 
which,  the  plaintiff  and  defendant,  ob- 
tained commissions  for  examining  their 
witnesses. 

At  the  April  term  1791,  on  the  motion  of 
the  defendant,  the  District  Court  upon  in- 
spection of  the  writ,  dismissed  the  suit 
with  costs,  it  appearing,  that  the  cause  of 
action  was  not  endorsed  on  the  writs;  to 
which  order,  the  plaintiffs  excepted,  and 
filing  a  bill  for  this  purpose,  appealed  to 
this  court. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

By  the  law,  as  it  formerly  stood,  the 
sheriff  was  often  perplexed  to  decide,  in 
what  cases,  he  ought  to  require  appearance 
bail.  To  remedy  this,  the  act  of  1777  de- 
scribes the  actions,  in  which  it  should,  or 
should  not  be  required,  and  as  a  direction 
to  the  sheriff,  the  plaintiff,  on  pain  of  hav- 
ing his  suit  dismissed  with  costs,  is  to  en- 
dorse on  the  writ,  the  true  species  of  action. 
Trover  is  one  of  those  actions,  in  which 
appearance  bail  is  not  required. 

It  is  contended,  1st,  That  the  court  could 
not  dismiss  the  suit,  (if  in  other  respects 
it  were  proper,)  upon  inspection  of  the 
writ,  without  a  plea  in  abatement. 

This  objection  cannot  be  sustained.— If 
the  motion  had  been  made  in  proper  time, 
the  court,  might    have    directed    a  dismis- 


*Writ8— Appearance— Bf feet.— On  the  question  of 
the  effect  where  the  defendant  appears  and  pleads 
to  an  action,  where  he  has  been  served  with  a  de- 
fective writ,  the  principal  case  is  cited  in  fbot-not^ 
to  Hickam  v.  Larkey.  6  Oratt.  210:  Valley  Bank  v. 
Berkeley  Bank.  8  W.  Va.  891 :  Dunbar  v.  i:x>nflr.  4  Hen. 
&  M.  220:  Steele  v.  Harkness,  9  W.  Va.  24;  Mahany  v. 
Kephart  15  W.  Va,  618;  Shepherd  v.  Brown,  3D  W. 
Va.  18,  3  S.  E.  Rep.  189. 
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sion,    upon    inspection    of   the   writ. 

154  *2dly,  That  the   motion  was   made, 

at  an  improper  stage  of   the  cause. — 

As  to  the  defendant  himself,  the  motion 
was  certainly  made  too  late.  He  might 
have  made  it,  during  the  term  next  after 
the  judgment  was  confirmed  in  the  office, 
but  not  after;  and  even  if  he  had  not  been 
precluded  by  this  omission,  he  would  have 
been  so,  by  his  appearance  afterwards  in 
the  District  Court,  without  then  making 
the  objection. 

As  to  the  sherifiF,  he  was  not  bound  to 
take  bail,  and  therefore,  there  was  no  pre- 
tence for  entering  judgment  against  him, 
either  for  want  of  a  bail  bond  returned,  or 
for  insufficient  bail.  Of  this  judgment,  it 
does  not  appear  he  had  any  notice;  he 
might  conclude  the  contrary,  by  hearing 
of  the  defendant's  appearance,  and  that 
the  contest  was  going  on  between  the  par- 
ties. 

This  beinsr  disclosed,  before  executing 
the  writ  of  enquiry,  the  court,  ought  to 
have  set  aside  the  judgment  against  the 
sheriff — they  might  also  have  set  it  aside 
as  to  the  defendant  if  mov^d  for,  without 
bail,  on  his  pleading  to  issue. 

The  judgment  must  be  reversed  with 
costs,  and  the  suit  remanded ;  with  direc- 
tions to  the  District  Court,  to  set  aside  the 
judgment  as  to  the  sheriff,  and  to  proceed 
to  execute  the  writ  of  enquiry  against  the 
defendant,  unless  he  shall  move  to  set 
aside  the  office  judgment  which  he  is  to  be 
allowed  to  do  upon  pleadings  to  issue,  and 
proceeding  to  trial  immediately,  without 
delay  to  the  plaintiffs  on  that  account. 


Daniel  v.  Robinson's  Executors. 

April  Term.  1798. 

Appeid*— DMth  of  Appellee— Trial  without  5clre  Padu. 

—The  appellee  beinff  dead,  an  appearance  was  en- 
tered for  the  ezecators,  and,  on  tbe  motion  of 
their  coansel.  the  canse  was  tried  without  waiting- 
for  a  scire  facias.— Contra  Wood  v.  Webb. 

The  appellee,  being  dead.  Warden  moved, 
to  enter  his  appearance  for  the  executors, 
without  waiting  for  a  sci.  fa.  which  he  said 
was  only  necessary  to  force  an  appearance. 
The  court 'granted  the  motion,  and  tried 
the  cause,  at  the  instance  of  the  counsel 
for  the  appellee,  altho'  it  was  objected  by 
Mercer,  J.  that  a  trial  at  this  term  would 
be  a  surprise  upon  the  appellant,  who 
might  consider  the  appeal  as  abated  until 
regularly  revived.  But  it  was  said  by  the 
court,  that  tne  appellant  ought  to  follow 
the  cause,  t 


*See  Meek  v.  Baine.  1  Hen.  &  M.  888 :  also  mono- 
firraphir  n^U  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob.  268. 

+In  the  case  of  Wood  v.  Webb,  determined  after- 
wards in  October  1796.  the  court,  upon  a  similar 
motion,  refused  to  revive  the  appeal  upon  an  ap- 
pearance beinr  entered,  and  directed  a  writ  of  sci. 
fa.  to  issue,  sayinff,  that  the  above  case  had  not 
been  duly  considered,  at  the  time  the  motion  was 
granted.— Note  in  Original  Edition. 


155  *Steven8    v.    Taliaferro,    Administrator 
of  Thornton,  Deceased. 

April  Term.  1708. 

Pleading  and  Practice*— Replication  Bad— Repleader— 

Case  at  Bar— Debt  on  a  bond  asrainst  the  executors 
of  one  obliffor.  Plea,  that  J.  S.  was  Jointly  bound 
with  the  testator  in  the  bond,  and  survived  him. 
Replication,  "that  it  is  not  expressed  in  the  bond 
that  the  said  J.  S.  was  jointly  bound  with  the  tes- 
Utor,  and,  if  it  were,  by  the  Act  of  1786,  entitled  an 
Act,  &c.  it  is  declared,  that  the  representatives  of 
one  jointly  bound  with  another.may  be  sued  as  well 
as  the  surviving  obligor,  and  insists,  therefore, 
that  the  action  does  not  survive.  &c.,  and  this  the 
defendant  is  ready  to  verify,"  &c.  The  record 
states,  "and  thereupon  issue  was  joined  by  the 
parties."  The  plea  is  good,  and  the  replication 
faulty,  and  a  repleader  from  the  plea  awarded. 
Same— No  Issne  Joined— Effect.*— The  judgmen  t  upon 
the  verdict  rendered  in  this  case  for  the  plaintiff, 
is  also  erroneous,  there  being  no  issue  joined. 

This  was  an  appeal,  from  a  judgment  of 
the  District  Court  of  Fredericksburg,  re- 
versing a  judgment  of  an  inferior  court, 
and  awarding  a  repleader  from  the  plea. 

It  was  an  action  of  debt,  brought  by  the 
appellant,    against    the    ap;>ellee,    upon    a 


*Pieadlnf  and  Practice— No  Issue    Joined— Effect.- 

In  State  v.  Douglass.  20  W.  Va.  777.  it  is  said  :  "It  is 
well  settled,  that  if  a  verdict  has  been  rendered 
without  any  issue  being  joined,  it  is  a  mere  nullity, 
and  no  judgment  can  properly  be  rendered  upon  it. 
whether  it  be  a  civil  or  a  criminal  action.  See 
Stevens  v.  Taliaferro,  1  Wash.  165  ;  Grymes  v.  Pen- 
dleton, 4  Call  130  ;  Taylors,  etc.,  v.  Huston,  8 H.  AM. 
161  ;  Kerr  v.  Dixon,  2  Call 379  ;  Wilkinson  v.  Bennett, 
3  Munf.  816 ;  Sydnor  v.  Burke,  4  Rand.  161  ;  McMillion 
V.  Dobbins,  9  Leigh  428  ;  Rowans  v.  Glvens,  10  Gratt. 
2S0 ;  Baltimore  A  O.  R.  Co.  v.  Qettle.  3  W.  Va.  376  ; 
Baltimore  &  O.  R.  Co.  v.  Faulkner.  4  W.  Va.  180  ; 
Gallatin  v.  Haywood,  4  W.  Va.  1  ;  Baltimore  &  O.  R. 
Co.  V.  Christie,  5  W.  Va.  325  ;  State  v.  Conkle,  alias 
Swank.  16  W.  Va.  786." 

In  Henry  v.  Ohio  River  R.  Co..  40  W.  Va.  238,  21  S. 
E.  Rep.  86R,  it  is  said  :  "There  is  no  statement  in 
this  record  either  of  a  replication  or  that  issue  was 
joined  on  the  plea.  Some  cases  hold  that  even 
where  there  is  a  statement  that  issue  Is  joined, 
though  there  is  none  that  the  plea  or  other  pleading 
was  filed,  there  is  still  no  issue,  and  the  defect  is 
fatal.  Wilkinson  v.  Bennett,  3  Munf.  314  ;  Stevens  v. 
Taliaferro,  1  Wash.  ( Va.)  156 :  Lockridge  v.  Carlisle. 
6  Rand.  80.  Others  hold,  not  that  there  is  an  issue 
in  such  case,  but  that  it  is  merely  misjoinder,  and 
cured  by  statute  of  jeofails  after  verdict  Moore  v. 
Mauro,  4  Rand.  488  :  Huffman  v.  Alderson,  9  W.  Va. 
619  :  Railroad  Co.  v.  Daniel.  20  Gratt.  844.  There  is 
conflict  in  these  cases.    See  1  Bart.  Law  Prac.  482." 

See,  citing  the  principal  case  on  this  question,  Hlte 
V.  Wilson,  2  H.  &  M.  286,  288  ;  foot-note  to  Rowans  v. 
Glvens,  10  Gratt  250  ;  Southside  R.  Co.  v.  Daniel.  20 
Gratt  360,  and  note  ;  Preston  v.  Salem  Imp.  Co.,  91 
Va.  585, 22  S.  E.  Rep.  486  ;  Ruffner  v.  Hill,  21  W.  Va. 
158  ;  Brown  v.  Cunningham,  23  W.  Va.  Ill  ;  Hickman 
V.  B.  &  O.  R.  Co.,  30  W.  Va.  306,  4  S.  E.  Rep.  669  :  Sim- 
mons V.  Trumbo.  9  W.  Va.  363.  See  Also,  foot-note  to 
McMillion  V.  Dobbins,  9  Leigh  422  :  monographic  note 
on  "  JudgmenU"  appended  to  Smith  v.  Charlton.  7 
Gratt.  426. 
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bond  given  by  the  testator,  and  a  certain 
John  Pattie.  The  defendant,  without 
taking  oyer,  plead  in  bar,  **that  the  said 
John  Thornton,  was  jointly  bound  with  a 
certain  John  Pattie,  in  the  said  identical 
writing  obligatory  in  the  declaration  men- 
tioned, and  that  the  said  John  Pattie,  sur- 
vived the  said  John  Thornton,  and  this  he 
is  ready  to  verify  wherefore,  Ac."  To  this 
plea,  the  plaintiff  replied,  that  he  ought 
not  to  be  precluded  &c.  because  he  says,  in 
the  said  writing  obligatory,  it  is  not  ex- 
pressed, that  the  said  John  Thornton  was 
jointly  bound  with  the  said  John  Pattie,  as 
is  alledged  in  the  plea,  and  if  they  were 
jointly  bound,  that  by  an  act  of  Assembly 
passed  in  the  year  1786,  ** intituled,  an  act 
concerning  partitions,  and  joint  rights  and 
obligations;  it  is  therein  declared,  that  the 
representative  of  one,  jointly  bound  with 
another,  may  be  sued,  as  well  as  the  surviv- 
ing obligor  himself;  and  he  insists  there- 
fore, that  the  said  action  does  not  survive 
against  the  said  Pattie,  but  is  maintaina- 
ble against  the  said  John,  Ac.  and  this  he 
is  ready  to  verify — wherefore,  Ac."  the 
record  then  proceeds  thus,  '^and  thereupon 
an  issue  was  joined  by  the  parties." 

Verdict  and  judgment  was  rendered  for 
the  plaintiff,  in  the  County  Court,  and  an 
appeal  prayed  to  the  District  Court,  where 
that  judgment  was  reversed  as  above  stated. 

Marshall  for  the  appellant. 

The  plea  in  this  case,  is  faulty  in  two 
respects,  and  therefore,  could  oppose  no 
legal  bar  to  the  plaintiff's  recovery.  1st,  It 
does  not  state,  that  the  obligors  were  not 
severally  bound,  which  they  might  have 
been,  altho'  they  were  also  jointly  bound. 
2dly,  It  does  not  set  forth,  at  what  time 
John  Thornton  died;  for  if  that  event  hap- 
pened, after  the  law  mentioned  in  the  rep- 
lication took  effect,  which  was  in  178/; 
then  I  conceive,  that  this  case  would  come 
within  the  operation  of  that  law,  altho'  the 
bond  was  executed  long  before.  The 
156  same  inconvenience,  *which  is  gener- 
ally, and  properly  chargeable  upon 
retrospective  constructions  of  laws,  would 
not  exist  in  this  case;  for  the  two  obligors, 
if  they  were  both  alive  when  that  law  took 
effect,  stood  upon  equal  ground,  as  to  the 
chance  of  survivorship.  If  there  had  been 
a  demurrer  in  this  case,  (let  it  have  come 
from  which  ever  side  it  might, )  there  could 
have  been  little  doubt,  but  that  judgment 
must  have  been  given  for  the  plaintiff;  be- 
cause the  first  fault  in  pleading  being  com- 
mitted by  the  defendant,  the  demurrer.* 
would  have  reached  it,  however  defective 
the  replication  might  be. 

Tho'  there  may  be  an  objection  to  the  in- 
formality in  joining  the  issue,  yet  it  is  cured 
by  the  statute  of  Jeofails,  and  the  verdict 
will  not  on  that  account  be  set  aside. 

The  court  informed  Washington,  who  was 
about  to  argue  the  cause  for  the  appellee, 
that  there  was  no  necessity  to  say  any 
thing,  as  there  was  no  difficulty  in  the 
case. 

The     PRESIDENT.— The    plea    is    cer- 


tainly sufficient,  and  if  the  act  of  1786, 
were  material  in  the  case,  the  plaintiff 
might  have  set  forth  the  time  of  Thornton's 
death  in  his  replication,  by  way  of  avoid- 
ing the  bar,  relied  upon  by  the  defendant. 
What  would  have  been  the  opinion  of  the 
court,  upon  the  operation  of  that  act,  if 
the  time  of  the  death  had  been  stated  in  the 
replication,  need  not  be  mentioned.  The 
replication  is  certainly  faulty,  and  con- 
taining the  first  slip,  the  District  Court  did 
right  in  reversing  the  judgment,  and  in 
setting  aside  the  pleadings  subsequent  to 
the  plea. 

We  are  also  of  opinion  that  the  judgment 
of  the  County  Court  is  erroneous,  there 
being  no  issue  joined  in  the  cause. 

Judgment  of  the  District  Court  affirmed. 


Pleasants,  Shore  &  Co.  and  Anderson 
V.  Ross. 

April  Term,  1798. 

(1  Am.  Dec.  449.) 

iMoe  Directed— Waiver  of  Jury— Sabmissloa  to  ArU- 
trstors.— The  Court  of  Chancery  havlaff  directed 
an  Issue,  the  parties  agreed  to  wave  the  trial  by 
Jury,  and  to  submit  the  question  to  certain  per- 
sons mutually  chosen  by  them,  whose  report 
should  be  certified  to  the  Chancellor,  in  liea  of  a 
verdict. 

Report  of  Arbitrators— How  Considered  by  Coart— Tbe 
Court  must  consider  the  report  as  an  award,  to  be 
flroverned  by  the  same  rules  and  principles  which 
prevail  in  cases'of  awards. 

Awards- When  Set  Aside  for  Mistake*- Affidavlts-For 
What  Parpose  Introdnced.- To  authorise  the  set- 
ting aside  of  an  awar<l.  for  a  mistake  in  the  arbi- 
trators, either  as  to  law  or  fact  the  mistake  must 
appear  on  the  face  of  it  Or,  if  the  arbitrators 
will  certify  the  principles  on  which  they  decided, 
the  Court  will  set  aside  the  award  if  they  appear 
to  have  acted  under  a  mistake.  Affidavits  may  be 
introduced,  but  they  mustsro  to  prove  partiality 
or  Misbehaviour  in  the  arbitrators. 

Issue  Oat  of  Chancery— Supervision  of  Coart— Verdict 
against  Evidence. t— When  an  issue  is  tried,  it  Is  un- 


« A  wards— Setting  Aside.— On  this  question  the  prin- 
cipal case  is  cited  in  the  foUowinflr:  Brickhouse  v. 
Hunter,  4  Hen.  &  M.  368  ;  Kincaid  v.  Cunningham,  8 
MuDf.  8  ;  foot-note  to  Adams  v.  Hubbard.  25  Gratt 
129  :  /oot-fMte  to  Portsmouth  v.  Norfolk  County.  SI 
Gratt  727  ;  Tennant  v.  Divine,  34  W.  Va.  892  ;  Scott  v. 
Trents.  4  Hen.  &  M.  359  ;  Dandridffe  v.  Harris,  1 
Wash.  336  :  Lewis  v.  Chicago  R.  Co.,  49  Fed.  Rep.  710 : 
Elliott  V.  Railroad  Co.,  74  Fed.  Rep.  712.  The  princi- 
pal case  is  reported  in  Wythe  10,  and  1  Am.  Dec.  449. 
See  monoflrraphic  note  on  "Arbitration  and  Award" 
appended  to  Bassett  v.  Cunningham.  9  Gratt  684. 
The  principal  case  is  cited  in  Liflrhtfoot  v.  Price,  4 
Hen.  &  M.  481,  on  the  question  of  the  proper  mode  of 
calculating  interest  on  partial  payments. 

tissue  Out  of  Chancery— Rule  Where  Trial  Coart  Cer- 
tifies Verdict  to  Be  aflralnst  Evidence.- In  Henry  v. 
Davis,  7  W.  Va.  716,  it  is  said  when  an  issue  is  tried 
it  Is  under  the  superintendence  of  the  court  which 
will  prevent  the  introduction  of  Improper  testi- 
mony ;  and  if  the  verdict  be  against  evidence,  the 
court  will  so  certify,  and  the  chancellor  will  not  be 
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der  the  superintendence  of  the  Court  who  will 
prerent  the  introduction  of  improper  testimony  ; 
and  if  the  verdict  be  against  evidence,  the  Court 
will  BO  certify,  and  the  Chancellor  will  not  be  sat- 
isfied with  it  If  no  certificate  be  ffiven.  still  the 
Chancellor  may  direct  a  new  trial,  on  affidavits 
tendinff  to  prove  misbehaviour  in  the  Jury,  but 
not  that  their  verdict  is  against  evidence. 

This  court,  upon  an  appeal  formerly 
taken  in  this  cause  from  a  decree  of  the 
High  Court  of  Chancery,  having  ordered  an 
issue  to  be  directed  by  the  Court  of  Chan- 
cery, to  try,  **what  was  the  current  and 
average  price,  in  sterling  money,  on  the 
18th  day  of  April  1781,  of  tobacco 
157  passed  at  the  '^inspections  of  Page's 
Richmond,  Manchester  and  Peters- 
burg ;*'  the  issue  was  made  up  accordingly, 
and  directed  to  be  tried  in  the  District 
Court  of  Richmond.* 

The  parties  waving  the  trial  by  jury, 
consented,  to  submit  the  decision  of  the 
decision  of  the  issue  to  five  persons  ap- 
pointed by  them  for  that  purpose,  or  to  any 
three  of  them,  and  that  their  report  should 
be  certified,  and  returned  into  the  High 
Court  of  Chancery,  in  lieu  of,  and  to  have 
the  same  efifect  as  the  verdict  of  a  jury, 
directed  to  be  taken. 

The  referees  made  their  report,  and  de- 
termined, that  the  current  and  average 
price  in  sterling  money,  on  the  18th  of 
April  1781,  of  tobacco  passed  at  the  inspec- 
tions of  Page's  Richmond,  Manchester  and 
Petersburg,  was  17s.  6  one  third  per  cwt. 

This  report  being  certified  into  the  Court 
of  Chancery,  the  appellants  filed  a  bill, 
praying  to  set  it  aside,  and  stating,  as  the 
ground  of  their  objection  to  it,  that  the 
referees  had  gone  upon  a  palpable  mistake 
in  the  rule  adopted  by  them,  in  ascertain- 
ing the  current  and  average  price  in  ster- 
ling money,  or  the  tobacco  (mentioned  in  the 
issue,)  on  the  18th  of  April  1781.  That 
instead  of  taking  the  current  and  average 
sterling  price  of  the  tobacco,  as  it  was 
bought  and  sold,  just  previous  and  subse- 
quent to  the  18th  of  April  1781,  (for  on  that 
very  day  tnere  was  no  proof  of  any  pur- 
chases having  been  made)  the  referees, 
had  first  fixed  a  paper  money  price  to  the 
tobacco,  and  then  applied  the  scale  of  de- 
preciation to  that  sum,  in  order  to  obtain 
the  specie  value,  which  they  again  con- 
verted into  sterling  money,  according  to  the 
rates  of  exchange  in  a  Northern  state, 
where  it  varied  very  considerably,  from 
what  it  was  in  Virginia.  That  by  this  cir- 
cuitous and  uncertain  mode  of  calculation. 


satisfied  with  it,  citinsr  PleatatUs  v.  Boss.  1  Wash.  156: 
Sou  than  V.  McKeand,  1  Wash.  S36.  See  also,  citingr 
the  principal  case  on  this  question:  foot-note  to  Ross 
V.  Pynes,  8  Call  568  :  Griirsby  v.  Weaver,  5  Leisrh  205. 
210  :  Lavell  v.  Gold.  2b  Gratt.  476  :  Miller  v.  Wills.  95 
Va.  351.  28  S.  E.  Rep.  897.  See  monographic  note  on 
"Issue  Out  of  Chancery"  appended  to  Lavell  v.  Gold. 
25  Gratt,  476. 

•See  the  Chancellor's  Rep.  p.  147,  where  this  case, 
from  its  commencement  in  the  Court  of  Chancery, 
to  its  termination  there,  is  very  fully  stated.— Note 
in  Orifirinal  Edition. 


a  result  was  produced,  in  no  manner  corre- 
sponding with  the  real  sterling  value  of  to- 
bacco about  that  time. 

This  bill  was  accompanied  with  affidavits, 
proving,  that  the  sterling  price  of  tobacco 
just  before,  and  after  the  time  mentioned 
in  the  issue  varied  from  6s.  to  12s.  ster- 
ling. 

No  answer  was  put  in  to  this  bill,  ai^d 
the  court  being  satisfied  with  the  report, 
entered  a  decree  pursuant  to  what  the 
Court  of  Appeals  had  prescribed,  making 
the  current  and  average  price  of  the  tobacco, 
as  reported  by  the  referees,  the  rule,  by 
which  the  money  was  turned  into  that  com- 
modity. 
158  *From  this  decree,  Pleasants,  Shore 
A  Co.  and  Anderson  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  issue  directed  in  this  cause,  was  in- 
tended to  satisfy  the  conscience  of  the 
Chancellor.  It  appears  that  his  conscience 
was  satisfied,  and  there  is  no  doubt,  but 
that  his  decree  was  formed  in  strict  con- 
formity with  the  conviction  thereby  pro- 
duced. But  as  this  court  has  the  power  of 
examining  and  correcting  his  decrees,  we 
must  be  guided  by  the  same  conscienscious 
Xnrinciples ;  and  if  we  are  not  satisfied  with 
the  award,  we  must  pronounce,  that  he 
ought  not  to  have  been  satisfied.  For  my- 
self, I  am  so  far  from  being  satisfied  that 
the  price  is  rightly  fixed,  that  I  feel  the 
fullest  conviction  on  my  mind  of  the 
contrary. 

But  the  difficulty  is,  how  we  are  to  dis- 
cover the  principles  upon  which  the  deci- 
sion of  the  referees  was  really  made ;  and 
how  the  subject  is  to  come  before  the  court? 
If  we  consider  the  persons  chosen  by  the 
parties  in  the  light  of  arbitrators,  and  that 
the  objection  is  made  on  the  ground  of 
mistake,  as  to.  facts,  or  principles,  the  an- 
swer is,  that  this  mistake  must  appear  upon 
the  face  of  the  award;  and  in  this  case, 
there  is  no  such  ground  of  objection. 
Affidavits  may  be  introduced,  but  they 
must  tend  to  prove  partiality,  or  misbehav- 
ior in  the  arbitrators,  and  not  mistake  in 
law,  or  fact.  When  an  issue  is  to  be  tried, 
it  is  under  the  superintendance  ot  the  court, 
who  will  prevent  the  introduction  of  im- 
proper testimony ;  and  if  the  verdict  be 
against  evidence,  they  will  certify  this 
together  with  the  verdict,  and  the  Chancel- 
lor will  not  be  satisfied.  If  no  such  certifi- 
cate be  made,  still  the  Chancellor  will  in 
some  instances  direct  a  new  trial,  on  affi- 
davits proving  misbehavior  in  the  jury, 
afterwards  discovered:  but  this  he  will  not 
do,  upon  affidavits  tending  to  prove  that 
the  verdict  is  contrary  to  evidence.  The 
parties,  have  in  this  instance  substituted 
referees  for  the  court  and  jury;  and  the 
question  is,  whether  the  party  objecting  to 
the  report,  is  bound  by  it,  as  if  it  had  been 
a  verdict  certified  without  exception,  and 
must  abide  the  consequence  of  his  own 
act,  in  taking  the  case  out  of  its  legal 
course?  or  whether,  he  may  bring  the  mis- 
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taken  principles  on  which  the  referees  pro- 
ceeded, before  the  court,  as  a  ground  for 
a  new  trial  of  the  issue? 

If  the  referees  had  certified  the  principles 
upon  which  they  proceeded,  there  would 
seem  to  be  no  difficulty:  it  would  come 
within  the  reason  of  those  cases,  where  the 
mistake     is    apparent    upon    the    face    of 

the  award.  If  the  paper  annexed  to 
159      *the   bill,    were    really    evidence    of 

those  principles,  it  would  produce  the 
question,  whether  the  mistake  was  thereby 
rendered  apparent;  and  in  that  case,  I 
should  feel  no  difficulty.  But,  there  is  no 
proof  of  the  ground  upon  which  they  pro- 
ceeded. They  once  agreed  to  give  a  certifi- 
cate, but  afterwards  refused.  Whether  they 
were  right  or  wrong  in  doing  so,  is  im- 
material. The  plaintiff  having  alledged 
that  this  paper  contains  the  ground  of 
the  report,  the  only  difficulty  is,  whether 
the  Chancellor  ought  not  to  have  sus- 
pended the  confirmation  of  the  report, 
until  that  fact  was  ascertained.  On  a 
thorough  consideration  of  the  subject, 
and  of  its  consequences  as  a  precedent,  we 
think  he  was  right,  and  affirm  the   decree. 


White  V.  Johnson. 

April  Term.  1798. 

Sheriffs— Liability  for  Acto  of  Deputy.*— The  high 
Sheriff  alone  Is  liable  for  the  official  acts  of  his 
deputy,  unless  in  those  cases  where  the  law  pro- 
vides a  special  remedy  asrainst  the  latter. 

Deputy  Sheriff— Return  on  Process— Liability.— The 
law  requires  the  Deputy  Sheriff  to  add  the  name 
of  bis  principal,  as  well  as  his  own,  to  the  return 
of  all  mesne  process  executed  by  him.  But  if  he 
fail  to  do  so,  it  does  not  authorise  the  entering  of 
a  judffment  asrainst  him,  for  failingr  to  take  a  bail 
bond,  thougrh,  individually,  he  is  liable  to  a  pen- 
alty for  the  omission. 

This  was  a  supersedeas  to  a  judgment  of 
the  General  Court.  The  case  was — Johnson 
brought  an  action  on  the  case  in  the  Gen- 
eral Court,  against  one  Watson,  and  the 
writ,  which  was  directed  to  the   sheriff   of 

county,    was    returned    executed, 

by  White,  thus,  '^executed,  W.  White  d.  s." 
without  mentioning  the  name  of  his  princi- 
pal, or  of  the  county  in  which  he  acted  as 
deputy  sheriff.  No  appearance  being  en- 
tered for  Johnson,  a  common  order  was 
entered   against  him,  and   against  William 

White,     deputy     sheriff     of county, 

which  was  afterwards  confirmed  against 
the  defendant  and  sheriff,  and  a  writ  of 
enquiry  was  thereupon  executed.     The  jury 


•Sharif fs  —  Liability   for  Acts  of   Deputy. —On  the 

question  as  to  the  liability  of  the  sheriff  for  the  acts 
of  his  deputy,  the  principal  case  is  cited  in /oot-note 
to  James  v.  McCubbin,  2  Call  273;  Mosby  v.  Mosby. 
9  Gratt.  (KM  (see  /oot-note) :  Garrett  v.  Hutchinson, 
86  V a.  876, 11  S.  E.  Rep.  406.  See  foot-note  to  Sangster 
V.  Com.,  17  Gratt.  124;  monogrraphic  note  on  "Sher- 
iffs." 

Same— Return  — Appearance  Bail. —  The  principal 
case  is  cited  in  Ruffln  v.  Call.  2  Wash.  188. 


found  damages  for  the  plaintiff,  and  the 
judgment  was  entered  up,  against  the  de- 
fendant Watson,  and  W.  White,  deputy 
sheriff  of  Louisa  county.  To  this  judg- 
ment, a  writ  of  supersedeas  was  awarded  by 
this  court. 

Ronold  for  the  plaintiff  in  error.  The 
judgment  is  not  warranted  by  any  of  the 
proceedings,  which  appear  ip  the  record. 
The  writ  is  not  directed  to  the  sheriff  of 
any  county ;  it  is  not  executed  by  the  dep- 
uty sheriff  of  any  county ;  nor  is  the  inter- 
locutory judgment,  rendeied  against  the 
deputy  sheriff  of  any  county ;  and  yet,  final 
judgment  is  entered  against  W.  White 
deputy  sheriff  of  Louisa  county.  How  did 
it  judicially  appear,  that  White  who  exe- 
cuted the  writ,  was  deputy  sheriff  of 
Louisa  county?  There  might  be  two  per- 
sons   of  that    name,  each  of    them   deputy 

sheriff  of  different  counties. 
160         *But   if  this  objection    could  be  re- 
moved, there  is  another,   which  must 
be  fatal:  the  judgment  is  rendered  against 
the  deputy  instead  of  the  high  sheriff. 

By  the  General  Court  law,  passed  in  Oc- 
tober 1777,  C.  14,  i  14,  if  bail  be  not  returned 
with  a  copy  of  the  bail  bond,  the  remedy  is 
against  the  sheriff;  and  that  the  principal 
is  intended,  when  the  legislature  speak  of 
the  responsibility  of  the  sheriff  generally, 
will  appear  evident,  by  referring  to  other 
laws  upon  this  subject.  Thus,  by  the  act  of 
the  27th  George  II.  C.  1,  {  36,  a  remedy  is 
given  against  the  sheriff,  for  not  paying 
money  received  by  him  on  an  execution : 
and  by  the  3d  Geo.  Ill,  C.  5,  a  specific  rem- 
edy is  provided  in  such  a  case,  for  the  cred- 
itor, as  ^ell  as  for  the  high  sheriff,  against 
the  deputy.  And  this  is  exactly  consonant 
with  the  principles  of  the  common  law,  by 
which,  the  high  sheriff  alone,  is  liable  for 
any  breach  of  duty  in  the  office  of  sheriff, 
and  no  action  will  lie  against  the  deputy. 
Cowp.  Rep.  43. 

Duvall,  for  the  defendant  in  error. 

The  act  of  3d  Geo.  Ill,  C.  3,  {  3,  requires, 
that  where  the  deputy  executes  any  writ, 
he  shall  endorse  thereon,  the  day  and  month 
when  the  same  was  executed,  and  sub- 
scribe, as  well  the  name  of  his  principal, 
as  his  own.  If  the  deputy  in  the  present 
case,  had  pursued  this  direction,  it  might 
have  been  known,  against  whom  to  enter 
the  judgment ;  and  he  ought  not,  by  having 
omitted  to  perform  this  part  of  his  duty, 
to  be  permitted  to  take  advantage .  of  his 
own  misconduct.  The  declaration  states 
the  county  in  the  caption ;— and  therefore, 
it  ought  to  be  presumed,  that  White  was 
the  deputy  sheriff  of  that  county.  As  to 
the  blank  in  the  writ,  that  is  cured  by  the 
act  of  Jeofails  5,  Geo.  I.  The  deputy 
sheriffs  in  this  country,  are  very  diffe*^nt 
from  those  officers  in  England,  who  act 
under  a  special  authority  from  their  princi- 
ples. They  qualify  in  open  court,  with  the 
same  formalities  which  are  observed  in 
respect  to  high  sheriffs,  and  in  many  cases, 
they  are  recognized  by  our  laws. 

Ronold  in  reply. — Though  the  deputy  be 
punishable    for  a    false  return,  in  omitting 
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to  endorse  on  the  writ,  the  name  of  his 
principal,  yet  this  omission  cannot  war- 
rant the  entering  up  a  judgment  against 
him. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  cases  all  prove,  that  in  England,  the 
remedy  is  against  the  high  sheriff  only,  (in 
whose  name  every  thing  is  done, )  for  the 
official  acts  of  his  deputy ;  unless  in 
161  instances,  where  by  ^particular  stat- 
utes, a  remedy  is  given  against  the 
deputy.  The  same  principle  of  law  pre- 
vailed in  this  country,  and  was  general, 
until  the  year  1763;  when  a  law  was  made, 
giving  to  the  creditor,  a  remedy  by  motion 
against  the  deputy  sheriff,  for  money  re- 
ceived by  him  on  an  execution.  By  the 
same  law,  the  deputy  was  directed  under  a 
penalty,  to  put  the  name  of  his  principal, 
as  well  as  his  own,  to  all  mesne  process 
executed  by  him.  But  if  he  failed  to  do  so, 
neither  this,  nor  any  other  law,  authorized 
the  entering  of  judgment  against  him,  for 
not  taking  appearence  bail  upon  such  mesne 
process.  The  General  Court  law  passed 
in  1777,  warrants  a  judgment  against  the 
sheriff,  which  certainly  means  the  princi- 
pal, and  not  the  deputy.  The  practice  in 
the  General  Court,  both  before,  and  since 
the  revolution,  was  to  enter  up  judgment 
in  such  cases,  against  the  deputy  sheriff. 
But  we  are  of  opinion,  that  such  practise 
was  wrong,    and   unwarranted  by  any  law. 

The  judgment  therefore  must  be  reversed, 
and  the  proceedings  subsequent  to  the  dec- 
laration set  aside.  The  cause  is  to  be  re- 
manded to  the  General  Court,  to  be 
proceeded  in  de  novo,  from  the  return  on 
the    writ.  

Irvin,  Gait,  and  Connpany,  v.  Eldridge  & 

Brackenridge. 

April  Term,  1798. 

PorthcomlnflT  Bonds -What  Condition  Should  State.*— 

The  condition  of  a  forthcoming:  bond  ongrht  to  set 
forth,  with  certainty,  the  time  and  place  of  sale; 
bat  it  need  not  state  that  the  day  mentioned,  is 
that  appointed  for  the  sale. 

This  was  an  appeal,  from  a  judgment  of 
the  district  Court  of  Prince  Edward.  The 
appellant,  moved  that  court  for  judgment 
upon  a  forthcoming  bond,  executed  by  the 
appellees,  the  condition  of  which,  (after  re- 
citing the  execution,  seizure,  and  re-deliv- 
ery of  the  property  by  the  sheriff  in  the 
usual  form,)  is,  **that  if  the  said  Eldridge 
and  Brackenridge  do  deliver  to  the  said 
sheriff,  the  said  property,  taken  in  execu- 
tion and  restored,  at  Buckingham  court- 
house, on  the  26th  day  of  this  month,  or 
pay  the  said  sum  of  £7S :  8,  then  the  obliga- 
tion to  be  void,  Ac."  The  court  over-ruled 
the  motion,  considering  the  bond  to  be 
informal  and  defective,  in  not  stating,  that 


*BoikU.— The  principal  case  is  cited  in  Anderson  v. 
Leltch,  1  Leiffh  404.  See  monographic  note  on  "Stat- 
Qtory  Bonds"  appended  to  Qoolsby  v.  Strother,  21 
Oratt.  107. 


the   26th   day  in    the  condition   mentioned, 
was   the  day  appointed  for  the  sale  of  the 
property. 

162  'The  PRESIDENT.  The  act  of 
1769,  C.  3  {  2,  declares,  ''that  if  the 
owner  of  goods  taken  in  execution,  shall 
tender  sufiBcient  security,  to  have  the  same 
forthcoming  at  the  day  of  sale,  the  sheriff 
shall  take  a  bond  from  such  debtor  and  se- 
curities, payable  to  the  creditor,  reciting 
the  service  of  such  execution,  and  the 
amount  of  the  money,  or  tobacco  due 
thereon,  and  with  condition,  to  have  the 
goods  forthcoming  at  the  day  of  sale  ap- 
pointed by  such  sheriff,  and  shall  thereupon 
suffer  the  goods  to  remain  with  the  debtor 
at  his  risk,  *til  that  time."  But  this 
court,  in  the  case  of  Wood  and  Davis,  de- 
termined, that  it  was  not  necessary  for 
the  bond  to  state,  that  the  time  when  the 
property  is  to  be  produced,  is  that  appointed 
for  the  sale  of  it :  that  it  is  more  proper,  and 
more  beneficial  to  the  parties,  that  the  bond 
should  ascertain  the  time,  and  place  of  de- 
livery, than  that  it  should  pursue  the  literal 
words  of  the  law,  which,  do  not  require 
either  to  be  inserted  in  the  condition,  but 
merely,  that  the  property  should  be  forth- 
coming, at  the  day  of  sale  appointed  by  the 
sheriff.  It  is  remarkable,  that  the  next 
clause  of  the  law,  which  gives  the  remedy, 
drops  the  expression  of  the  day  of  sale,  and 
says,  **if  the  property  be  not  delivered,  ac- 
cording to  the  condition  of  the  bond,'*  a 
motion  may  be  made.  The  court  are  there- 
fore of  opinion,  that  the  bond  in  question, 
is  neither  defective  nor  informal. 

The  judgment  must  be  reversed,  and  we 
should  now  proceed  to  enter  it  up  for  the 
appellant,  as  the  District  Court  ought  to 
have  done,  if  it  appeared  to  us,  that  the  ap- 
pellee had  no  other  objection,  or  defence  to 
make  against  it,  than  that,  upon  which  we 
have  decided.  But  as  it  is  possible,  that 
the  defendants  may  have  made  payments, 
or  may  have  other  objections,  which  were 
not  brought  forward,  in  consequence  of 
the  opinion  of  the  court  being  in  their 
favor,  it  will  be  most  proper,  to  remand  the 
cause  to  the  District  Court,  that  they  may 
proceed  to  render  judgment  upon  the  bond, 
open  however,  to  the  defendants,  to  make 
any  other  objection  thereto,  than  such,  as 
respect  the  legality,  or  formaht3'  of  the  bond. 


Kennedy  v.  Baylor. 

April  Term.  1793. 

Equity  Practice— C«U40  tfeard  on  Bill  and  Answer- 
Effect*— If  a  cause  is  heard  on  bill  and  answer, 
the  latter  must  be  considered  as  true  in  all  its 
parts. 


*Equity  Practice— Cause  Heard  on  Bill  and  Answer— 
Effect.— If  there  is  no  replication  to  an  answer  in  a 
chancery  cause  everythinflr  stated  in  such  answer  is 
admitted  to  l)e  true.  Martin  v.  Rellehan,  3  W.  Va. 
482.  citing:  2  Dan.  Pleadingr  and  Practice  966;  Pickett 
V.  Chilton*  5  Munf.  467:  Kennedy  v.  Baylor,  1  Wash.  162. 
See  monoerraphlc  noteon  "Answers  In  Equity  Plead- 
ing" appended  to  Tate  v.  Vance,  27  Qratt  671. 


459 


I  WASH. 


Virginia  Rbposts,  Annotatbd. 


163-164 


Same— Bstlmation  of  Damages  to  Land  by  Commto- 
sloners.t— Bill  to  foreclose.— The  Ck>art  appointed 
Ck)mmi88ioner8  to  ascertain  the  damaffes  which 
the  land  sustained,  whilst  in  the  possession  of  the 
mortflraffee.  and  deducted  the  amount  reported 
from  the  payments  made  by  the  morUraffor.— De- 
cree affirmed. 

This  was  a  suit  originally  brought  in 
the  County  Court  of  Berkeley,  bv  Baylor, 
to  foreclose  the  equity  of  redemption, 
which  Kennedy  had  in  a  tract  of  land. 
163  Kennedy  in  his  ^answer,  claimed  cer- 
tain credits,  and  the  court  directed 
an  account  to  be  settled  by  commissioners, 
which  being  done,  and  returned,  the  record 
states,  **that  it  appearing  to  the  court, 
that  the  mortgagee  had  had  possession  of 
the  land  for  some  time,  during  which,  it  had 
sustained  damage,"  other  commissioners  are 
appointed,  to  value  the  same — a  second  re- 
port, pursuant  to  the  last  order  being  made, 
the  court,  after  deducting  the  amount  of  the 
damages  so  ascertained,  from  the  sums 
found  to  be  due  by  the  first  report,  decreed 
the  balance  to  the  plaintiff — no  replication 
was  made  to  the  answer,  nor  were  any  ex- 
ceptions taken  to  either  of  the  reports. 

This  decree  was  affirmed  in  the  High 
Court  of  Chancery,  from  which  an  appeal 
was  prayed  to  this  court. 

Marshall  for  the  appellant,  insisted  upon 
the  following  errors  in  the  decree. 

1st,  The  cause  coming  on,  upon  bill  and 
answer,  the  latter  must  be  considered  as 
being  true  in  every  part  of  it ;  and  there- 
fore, the  payments  alledged  by  the  defend- 
ant to  have  been  made,  ought  to  have  been 
allowed  by  the  commissioners,  two  of 
which  were  not. 

2d,  The  commissioners  do  not  state  when, 
or  where  they  met  to  settle  the  accounts, 
or  whether,  .the  defendant  had  notice  of 
their  meeting. 

Jd,  The  decree  is  for  more  than  the  com- 
missioners report  to  be  due. 

4thly,  and  principally.— The  rents  of  the 
land,  and  the  injury  it  sustained,  during 
the  plaintiff's  possession,  are  referred  to 
commissioners,  instead  of  a  jury  to  ascer- 
tain. 

The  PRESIDENT.— As  to  the  first  objec- 
tion, there  is  no  doubt,  but  that  the  answer 
in  this  case,  must  be  considered  as  being 
perfectly  true.  But  the  counsel  mistakes, 
when  he  supposes,  that  the  payments  in- 
sisted upon  in  the  answer,  have  not  been 
allowed.  All  of  them  are,  except  a  credit 
of  wheat,  the  price  of  which  the  defendant 


-t-Same— Estimation  of  Damaffes  by  Commlaaloner.— 

For  the  proposition  that  commissioners  appointed 
by  the  court  may  ascertain  the  damages  which 
land  has  sustained,  whilst  in  the  possession  of  the 
mortsraffee.  and  deduct  the  amount  reported  from 
the  payments  made  by  the  mortsraffor,  the  principal 
case  is  cited  and  followed  in  Roberts  v.  Stanton,  2 
Munf.  138. 

But  in  Eustace  v.  Gaskins,  1  Wash.  188,  it  is  held 
that,  the  value  and  profits  of  land  beinsr  in  the 
nature  of  damages,  must  be  ascertained  by  the 
jury,  and  not  by  commissioners. 


oould  not  ascertain,  and  perhaps  did  not, 
for  that,  or  for  some  other  reason  bring  be- 
fore the  commissioners. 

The  third  objection  is,  that  the  decree  is 
for  more  than  the  balance  stated  to  be  due 
by  the  report,  and  that  too,  with  accumu- 
lated interest.  But  it  does  not  appear,  that 
the  interest  upon  interest,  amounts  to  a 
greater  sum,  than  that,  for  which  a  deduc- 
tion is  made  by  consent  of  parties,  on 
164  account  of  miscalculation  *of  interest. 
As  to  the  principal  sum,  it  does  by 
no  means  appear,  that  the  decree  is  for 
more  than  the  report  makes  it. 

The  decree  therefore  must  be  affirmed.* 


Reynolds  v.  Waller's  Heir  at  Law,  and 
Administrator. 

April  Term,  1798. 

Equity  Practice— Fraud  In  Purctaaae  of  Certificates— 
Restitution— Damaffes.*— If  a  man  fraudulently 
purchase  from  another,  certificates,  by  taking  an 
improper  advantaflre  of  the  vendor.  Equity  will  set 
aside  the  sale,  and  decree  restitution  of  the  iden- 
tical certificate,  or,  if  the  purchaser  has  parted 
with  it,  will  decree  him  to  furnish  others  of  the 
like  kind,  or  pay  in  specie  the  value  of  them,  at 
the  time  the  cause  is  tried. 

The  appellees  instituted  this  suit  in  the 
High  Court  of  Chancery,  in  order  to  recover 
back  certain  warrants,  and  the  interest  re- 
ceived upon  them,  also  warrants  for  about 
5000  acres  of  land,  which  their  testator  had 
obtained  for  his  services  during  the  war, 
and  which  had  been  unfairly  purchased  from 
him  by  the  appellants,  for  the  trifling  con- 
sideration of  ;f20,  at  a  time  when,  the 
testator  was  intoxicated  with  liquor,  and 
incapable  of  contracting.  The  purchase 
was  made  by  Valentine,  on  account  of  him- 
self and  Reynolds,  the  latter  of  whom,  after- 
wards became  the  sole  proprietor,  by 
purchase  from  the  former  of  the  whole  inter- 
est. The  fraud,  was  clearly  proven  to  the 
satisfaction  of  the  Chancellor,  who  decreed ; 
that  Reynolds  should  restore  to  the  plaintiff, 
the  military  certificate  received  by  him  from 
the  auditor,  for  the  pay,  and  depreciation 
of  pay  due  to  Waller,  with  interest  thereon 
from  the  Ist  of  January  1782;  or  if  that 
certificate  could  not  be  restored,  to  deliver 
to    the  plaintiff    other    certificates,    of  the 

•The  court  took  no  notice  of  the  other  objections. 
—Note  in  Orifirinal  Edition. 

•Equity     Practice  —  Contracts  —  Fraud  —  Relief.  —  Id 

Wlfirglesworth  v.  Steers.  1  Hen.  &  M.  71,  upon  the 
authority  of  the  principal  case,  it  is  held  that,  a 
contract  may  be  avoided  by  the  le^al  representa- 
tives of  a  party  thereto,  on  the  srround  of  his  havini: 
been  drunk  when  it  was  made,  although  such 
drunkenness  was  not  occasioned  by  the  procure- 
ment of  the  other  party.  See  also,  citing  the  princi- 
pal case,  Thackrah  v.  Haas,  7  Sup.  Ct  Rep.  812,  119 
U.  S.  409. 

tSult  for  Certificates— Measure  of  Damages.— The 
principal  case  is  cited  in  /oot-nots  to  Groves  t. 
Oraves,  1  Wash.  1:  Alexander  v.  Morris.  3  Call  lOS: 
Austin  v.  Winston.  1  Hen.  &  M.  50. 
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same  kind,  and  of  equal  value,  with  like 
interest.  And  (part  of  the  land  warrants 
having  been  assigned  by  Reynolds,  to  Wal- 
ler, in  his  life-time, )  the  court  directed  an 
issue,  to  ascertain  what  damages  the  plain- 
tiff had  sustained,  by  his  intestate's  not 
receiving  the  military  land  warrant,  for 
the  remainder  of  the  land,  to  which  he  was 
entitled. 

From  this  decree  an  appeal .  was  prayed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

A  more  palpable  imposition,  was  never 
practiced,  or  better  established,  than  in 
this  ca»e.  Reynolds,  though  not  a  party 
in  the  fraud,  was  nevertheless,  a  partner 
with    the  person    who  committed  it,  and  is 

therefore  answerable. 
165  *The  decree,  so  far  as  it  annuls  the 

contract,  is  therefore  right :  it  is  also 
right  in  the  relief  afforded,  as  to  the  land. 

As  to  the  certihcates,  the  relief  granted 
is  not  exceptionable,  so  far  as  it  compels 
restitution  of  them  in  specie,  or  others  of 
equal  value,  in  case,  the  identical  certifi- 
cates cannot  be  returned.  But,  if  he  can 
do  neither  of  these  things,  to  compel  him 
to  purchase  at  market,  or  to  pay  in  specie, 
the  nominal  amount  of  the  certificates,  is 
in  our  opinion  improper.  The  true  period, 
at  which  to  estimate  their  value,  (in  case 
the  certificates  cannot  be  restored,)  is  that, 
at  which  the  cause  is  tried — this,  is  not  like 
the  case  of  Groves  and  Graves,  which  was 
a  contract  to  deliver  a  certificate  at  a  future 
day ;  after  the  day  had  passed,  the  party 
who  was  to  have  received  the  certificate, 
not  being  compellable  to  accept  it,  was  en- 
titled to  its  value  on  that  <fay.  But  in  this 
case,  there  was  no  contract.  The  bill  is, 
for  a  specific  restitution  of  the  certificates 
fraudulently  obtained,  and  therefore,  if 
the  appellant  had  at  any  time  offered  to 
restore  them,  or  will  now  do  so,  the  other 
party  must  receive  them,  or  its  value ;  of 
course,  the  present  value  ought  to  be  the 
rule  of  compensation,  if  the  certificates 
themselves  cannot  be  restored. 

The  opinion  and  decree,  was  entered  in 
the  following  words,  viz.  there  is  no  error 
in  so  much  of  the  decree,  as  sets  aside  the 
contract,  pretended  to  have  been  made  by 
Edward  Valentine,  with  Edward  Waller, 
deed,  for  the  purchase  of  the  latter's  claim 
on  the  public,  for  pay  and  depreciation, 
and  a  bounty  in  lands,  nor  in  the  relief 
afforded,  so  far  as  it  relates  to  the  land. 
But,  that  the  said  decree  is  partly  im- 
proper, and  in  some  instances  defective,  so 
far  as  it  respects  the  certificates,  for  the 
pay  and  depreciation.  It  is  therefore  de- 
creed ancl  ordered,  that  so  much  of  the 
said  decree,  as  sets  aside  the  contract  for 
the  purchase,  and  directs  the  mode  of  relief 
as  to  the  land,  and  costs,  be  affirmed,  and 
that  the  residue  of  the  said  decree  be  re- 
versed. And  this  court,  proceeding  to  make 
such  decree  as  to  that  part  so  reversed,  as 
the  said  High  Court  of  Chancery  should 
have  pronounced,  it  is  further  ordered  and 
decreed,  that  the  appellant  restore  to  the 
appellee,  the  military  certificate  or  certifi- 


cates received  by  him  from  the  auditor  for 
public  accounts,  the  4th  day  of  April  1785, 
for  the  pay,  and  depreciation  of  pay,  due 
to  the  said  Edward  Waller,  amounting  to 
;f283:  16:  7:  or  if  those    certificates  cannot 

be    restored,  that    he    deliver  to  the« 
166      appellee    other    certificates,    *of    the 

same  kind,  and  of  equal  value,  if  such 
he  bath,  to  be  ascertained,  by  an  examina- 
tion before  the  master  commissioner  of  the 
said  court,  on  the  oath  ot  the  appellant 
upon  interrogatories;  but  if  not,  then, 
that  he  pay  to  the  appellee,  the  present 
specie  value  of  such  certificates,  to  be 
ascertained  by  the  said  commissioner,  or 
by  a  jury,  if  either  party  shall  require  it. 
That  the  appellant  also  account  before  the 
said  commissioner,  for  the  specie  value  of 
all  interest  arising  on  the  said  certificate, 
as  the  warrants  for  such  interest  were  worth, 
at  the  time  he,  or  his  assignee  received, 
or  might  have  received  the  same ;  and  pay 
the  amount  thereof  in  specie  to  the  appellee, 
discounting  therefrom,  the  sum  of  ;^20, 
paid  for  the  purchase,  on  the  23d  of  Decem- 
ber 1784,  with  interest  thereon  from  that 
day,  until  the  money  shall  appear  to  have 
been  repaid,  by  the  receipt  of  interest  as 
aforesaid.      •         

White,  Whittle,  and  Connpany  v.  Bannister's 
Executors. 

April  Term.  1793. 
Execotors^—Judsment  sffsinst— Effect— Rule  In  Equity. 

— Althongrb  a  Judfirment  at  law  agrainst  an  executor, 
amounts  to  an  admission  of  assets,  and  a  Court  of 
Equity  will  not  relieve  aflrainst  that  consequence, 
yet  it  would  not,  by  an  orislnal  decree  charsre  an 
•executor  on  that  grround. 
5sme— Lease  of  Lends— Riffht  of  Tenant  to  Set  Off  Debt 
from  Testator  against  Rentt— A  tenant  haviufir 
leased  land  from  an  executor  cannot  set  off  debts 
due  to  him  by  the  testator  aflrainst  the  rent.  It 
miflfht  be  otherwise,  if  the  executor  has  acknowl* 
edflred  that  he  had  a  sufficiency  assets. 


The  principal  case  is  cited  in  Nicolson  v.  Hancock. 
4  Hen.  &  M.  499.  500. 

*Bxecutors— Creditors— BUI  of  Discovery.— A  creditor 
may  file  a  bill  of  discovery  aflrainst  the  personal  or 
real  representative  of  the  estate  of  a  decedent  to 
discover  the  assets  liable  tp  the  payment  of  his 
debt.  Poliner  v.  Huffman,  39  W.  Va.  323,  324, 19  S.  £. 
Rep.  422,  423.  Citing:  White  v.  Bannister,  1  Wash.  168r 
Duval  V.  Trent,  6  Munf.  29:  Clarke  v.  Webb,  2  Hen. 
&  M.  8.  The  principal  case  is  also  cited*  for  this 
proposition  in  Gordon  v.  Justices  of  Frederick,  1 
Munf.  20. 

tSame-SettUnar  Accounts-Set-Off.— For  the  propo- 
sition that,  a  tenant  haviner  leased  land  from  the 
executor  cannot  set  off  debts  due  him  by  the  testa- 
tor aflrainst  the  rent,  the  principal  case  is  approved 
in  Pulliam  v.  Winston.  5  Leiflrh  327;  and  in  Washing- 
ton V.  Castleman.  31  W.  Va.  884.  8  S.  E.  Rep.  604,  it  is 
said :  "But  if  the  contract  out  of  which  the  debt  sued 
on  arose  was  made  with  the  decedent  and  the  set-off 
was  acquired  before  his  death,  then  they  may  be  set 
off  asrainst  each  other  in  an  action  on  such  contract 
by  or  asrainst  the  administrator.  WhUe  v.  Bannister, 
1  Wash,  {Va.)  187;  Brown  v.  Garland.  1  Wash.  221." 
See  monographic  note  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Deprlest,  5  Gratt  6. 


461 


I  WASH. 


Virginia  Rbports,  Annotatbd. 


167-168 


The  appellees,  as  executors  of  Bannister, 
under  a  power  in  his  will,  leased  certain 
mills  called  Battersea,  belonging  to  the  es- 
tate of  their  testator,  to  the  appellants,  who 
having  received  an  assignment  of  a  judg- 
ment obtained  against  the  executors,  insisted 
upon  retaining  so  much  of  the  rent,  as  was 
equal  to  the  amount  of  the  said  judgment, 
they  having  fully  paid  up,  what  was  due 
on  account  of  rent,  except  as  to  this  sum. — 

The  executors,  refusing  to  admit  the 
offset,  distrained  for  the  balance  of  the 
rent  due,  and  the  appellants  filed  their 
bill,  praying  an  injunction,  a  discovery  of 
assets,  and  that  they  might  be  permitted 
to  retain,  and  be  acquitted  of  so  much  of 
the  rent.  The  ground  of  equity  is,  that 
the  Battersea  mills  are  subjected  to  the 
payment  of  debts  by  the  following  clause 
in  the  will,  viz,  *'my  will  is,  that  my  estate 
be  kept  together,  and  worked  for  the  pay- 
ment of  all  my  just  debts,  which  I  wish  to 
have  done,  in  fair,  and  equal  proportions," 
— that  the  assets  are  thereby  rendered 
abundantly  sufficient  to  pay  all  the  debts, 
as  the  executors  had  acknowledged. 
167  *The  executors    by    their    answer, 

insist,  that  under  another  clause  in 
the  will,  the  profits  of  the  Battersea  mills 
are  specially  devised,  for  the  maintain- 
ance,  and  education  of  the  three  younger 
children  of  the  testator,  and  contend,  that 
they  are  not  made  liable  to  the  payment  of 
debts. 

They  say  that  all  the  estate  has  been 
sold,  and  applied  to  the  payment  of  debts, 
superior  in  dignity  to  that,  assigned  to  the 
plaintiffs.  That  there  are  claims  yet  un- 
paid, for  several  thousand  pounds,  more 
than  they  expected ;  and  that,  if  the  residue 
of  the  profits  of  the  Battersea  mills,  be- 
yond the  dower,  be  subject  to  the  debts, 
present  and  ensuing  rents,  will  not  be  more 
than  sufficient  to  discharge  debts,  which 
have  a  preference  to  the  plaintiff's;  that 
they  cannot  ascertain  the  amount,  or  dig- 
nity of  the  debts  yet  unpaid,  but  are  con- 
fident, they  will  exceed,  what  is  yet  due 
from  the  sales  of  the  estate,  and  from  sepa- 
rate   debts    owing    to    the    testator. 

The  cause  coming  on  to  be  heard,  on  the 
bill,  answer,  exhibits  and  examination  of 
witnesses,  the  court  dismissed  the  bill,  from 
which  the  plaintiffs  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

A  bill,  to  retain,  and  to  set  off  a  debt 
against  rents  due,  has  an  unfavourable 
appearance.  If  creditors,  purchasing  from 
the  executors,  or,  as  in  this  case,  rent- 
ing an  estate  from  them,  shall  be  per- 
mitted to  bring  forth  their  claims 
against  the  testator,  in  discount,  they 
might  thereby  gain  an  improper  advan- 
tage over  other  creditors.  The  exec- 
utors, might  be  involved  in  the  trouble  of 
accounting  for  the  assets  on  every  pur- 
chase, and  in  case  of  mistakes,  might  sub- 
ject themselves  to  a  devastavit. 

The  objection,  has  additional  weight  in 
this  case,  where  the  plaintiffs  were  not 
original    creditors,    but   purchased   up    the 


debt  for  the  purpose  of  a  discount ;  or  if  in 
fact,  they  are  not  the  real  owners  of  the 
4ebt,  a  point  not  clear,)  they  are  endeavor- 
ing to  gain  a  preference  for  another,  by 
taking  an  assignment  in  trust,  whilst  they 
complain  that  the  executors  are  preferring^ 
favorite  creditors. 

The  appellants,  aware  of  th  ese  objections 
charge,  that  the  executors  were  assured, 
and  had  acknowledged  that  the  estate 
would  be  sufficient  to  pay  all  the  debts,  in 
which  case,  no  objection  could  be  made  to 
the  reasonableness  of  the  discount.  But 
this  being  denied  by  the  answer,  that 
foundation  fails,  and  the  injunction  should 
be  dissolved. 

But  another  question  occurs,  and  that  is, 
whether  the  bill  cannot  be  sustained  as  an 
original  one,  for  a  discovery  of  assets? 
168  *lst,  A  creditor  may  at  law,   either 

sue  out  execution  upon  a  jdugment 
obtained  against  the  executors,  and  levy  it 
on  the  visible  property  of  the  testator,  if 
any, — or,  if  none  to  be  found,  2dly  he 
may  proceed  against  the  executors,  as  for 
a  devastavit,  on  account  of  a  misapplication 
of  assets,  or  for  that,  which  amounts  to  an 
admission  of  assets.  Or  ddly*'  a  creditor 
may  not  know  the  state  of  the  assets,  the 
amount,  nor  the  claims  against  the  estate. 
He  may  therefore  file  his  bill  in  equity,  to 
have  a  discovery  of  those  matters,  and  on 
that  discovery  being  made,  may  either 
proceed  at  law,  or  that  court  may  retain 
the  cause,  and  determine  disputes  between 
the  parties. 

Now,  although  at  law,  the  judgment  in 
question  would  be  considered  as  amountin«r 
to  an  admission  «of  assets,  so,  as  to  charge 
the  executors,  and  a  Court  of  Equity,  would 
not  interfere,  to  relieve  against  the  conse- 
quence of  that  judgment,  yet  it  would  not 
by  an  original  decree,  charge  an  executor 
on  that  ground. 

The  bill  in  this  case  appears  to  be  for  a 
discovery.  After  charging,  that  the  profits 
of  the  Battersea  estate  are  assets,  which 
would  make  the  estate  fully  solvent,  it  calls 
upon  the  executors,  to  set  forth  the  amount 
of  the  assets,  and  of  the  debts  due  from 
the  estate ;  prays  to  be  allowed  to  retain 
for  this  judgment,  against  the  rent,  and 
for  general  relief.  The  executors,  answer 
very  properly  as  to  the  Battersea  estate,  in- 
sisting, that  the  profits  are  not  assets,  but 
are  made  (by  the  will, )  a  fund  for  the  educa- 
tion and  maintainance  of  the  three  younger 
sons,  who  are  entitled  to  the  proceeds  of 
the  estate  when  sold. 

But  as  to  the  discovery  sought  for,  the 
answer  is  not  so  proper.  The  executors 
speak  of  sales,  but  do  not  specify  the 
amount ;  they  say,  they  have  paid  all  that 
has  come  to  their  hands,  in  discharge  of 
debts  of  superior  dignity  to  the  plaintiffs, 
without  stating  the  amount,  or  even  the 
names  of  the  creditors,  and  the  nature  of 
the  debts :  thus,  taking  upon  themselves, 
to  judge  of  the  dignity,  and  preference  to 
which  they  were  entitled,  and  thereby  pre- 
cluding, not  only  the  court,  from  deciding 
upon    those  points,  but  the  plaintiffs,  from 
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contesting  that  preference,  by  making 
those  creditors  parties.  They  say  further, 
that  there  are  claims  against  the  estate, 
for  several  thousand  pounds  more  than  the 
testator  thought  he  owed,  the  accounts  re- 
specting which,  are  not  liquidated.  They 
cannot  ascertain  the  amount,  or  dignity  of 
the  debts  due  from  the  testator,  but  are 
confident,  they  will  exceed  the  sums  yet 
due  for  sales,  as  well  as  the  separate 
169  debts ;  but  of  these,  they  give  *no  ac- 
count. '*They  add,  that  if  the  resi- 
due beyond  assets,  be  subject  to  debts,  as 
much  is  due  by  specialties,  and  judgments 
entitled  to  a  preference,  as  the  present  and 
ensuing  years  rents  will  discharge. "  The 
answer  was  filed  in  October  1791,  so  that 
it  speaks  of  the  two  first  years  rents  only, 
and  there  are  consequently,  three  years, 
which  may  be  clear  of  those  superior  de- 
mands. It  does  not  appear  (as  the  appel- 
lant's counsel  contended,)  that  debts  of 
inferior  dignity  had  been  paid. 

Upon  this  view  of  the  case,  three  ques- 
tions arise.  1st,  Whether  the  plaintiffs  had 
a  right  to  retain,  or  to  set  o£F.  2dly, 
Whether  the  answer  is  so  satisfactory,  as 
to  entitle  the  executors  to  a  dismission  of 
the  bill?  and  3dly,  whether  the  profits,  are 
in  part,  or  in  the  whole,  assets,  under  the 
will. 

The  first  question,  is  clear  against  the 
appellants,  and  therefore  the  injunction 
ought  not  to  have  continued. 

The  second  question,  has  been  shewn  to 
be  against  the  executors,  and  therefore,  the 
bill  should  not  have  bee'n  dismissed,  but  a 
decree  for  a  settlement  of  the  executors  ac- 
counts, should  have  been  made. 

The  third  question  is  a  difficult  one,  yet 
we  should  have  decided  it,  if  there  ha0  been 
a  full  court.  Upon  a  settlement  of  the  ac- 
counts, the   decision   may   be  unnecessary. 

The  decree  must  be  reversed  with  costs, 
and  the  injunction  dissolved.  An  account 
is  to  be  taken  of  the  outstanding  debts  due 
to  the  testator  at  the  time  of  his  death, 
what  have  been  collected  since,  and  the 
balances  yet  due,  distinguishing  in  the  lat- 
ter, such  as  are  separate,  from  such  as  are 
supposed  to  be  desperate.  An  account  is 
also  to  be  takcfn  of  the  sales  of  all  the  estate, 
real  and  personal,  stating  when  sold,  and 
the  profits  made  from  each  tract  of  land, 
and  of  the  slaves,  until  the  sale  thereof,  and 
what  .  hath  been  received,  or  is  yet  due  of 
the  amount  of  such  sales.  Also  an  ac- 
count of  any  estate  real  or  personal  remain- 
ing unsold,  and  the  profits  thereof,  (the 
Battersea  estate  excepted)  also  an  account 
of  administration  as  far  as  the  executors 
have  gone,  shewing  the  application  of 
what  money  hath  come  to  their  hands;  also 
a  state  of  liquidated  debts  yet  due  from 
the  testator,  with  their  dignity,  and  of  the 
nature  of  such  claims  as  are  unliquidated ; 
and  also  an  account  of  the  profits  of  the 
Battersea  estate,  distinguishing  those  of 
the  mills,  and  tradesmen  from  each  other 
and  from  those  of  the  plantation.  When 
these  accounts  are  returned  to  the  High  Court 
of    Chancery,  it  is   to  be  decided,  if  neces- 


sary, whether  the  profits  of  the  Battersea 
estate,  beyond  the  widow's  dower  be  subject 
in  the  whole,  or  in  part  to  satisfy  the  de- 
mands of  the  appellants. 


170  *Baird  &  Briggs,  v.  Blaigrove  Executor 
of  Blaigrove. 

April  Term.  1798. 

Scrolls— Pallttre  to  Mention  In  Body  of  instrument- 
Effect.*— Declaration  in  case,  statins:  that  the  plain 
tiff  baving  obtained  a  Judarment  against  one  J.  G., 
and  being  willinflr  to  give  the  said  J.  Q.  an  oppor- 
tunity to  sell  his  property  to  advantage,  an  agree- 
ment was  entered  into  (which  is  set  forth  ver- 
batim) between  the  plaintiff,  the  testator  of  the 
defendant,  and  the  said  J.  G.,  whereby  the  said 
testator  bound  himself  to  sell  the  balance  of  the 
debt,  which  should  remain  unsatisfied  by  the  sale 
of  the  property,  paid  by  a  certain  day.  That  the 
intention  was  to  favor  the  said  J.  G.  ;  in  consider- 
ation whereof,  the  said  testator  assumed  to  pay 
such  balance  ;— avers  a  sale  made,  and  that  a  bal- 
ance still  remained  unsatisfied.  To  the  agree- 
ment are  three  scrolls  .annexed,  opposite  to  each 
signature,  but  it  is  not  said  to  be  sealed  in  the 
agreement,  the  attestation,  or  declaration.  This 
is  not  to  be  considered  as  a  sealed  instrument. 
But  if  it  were  so,  the  agreement  is  only  induce- 
ment to  the  action,  the  real  foundation  of  which 
is  the  subsequent  assumpsit,  and  therefore,  it  Is 
sustainable. 

Sealed  Instruments— Subsequent  Parol  Agreement. t— 
A  parol  agreement  made  subsequent  to  one  under 
seal,  may  be  declared  upon,  though  it  should  alter 
the  terms  of  the  written  agreement. 

This  was  an  action  on  the  case,  brought 
by  the  appellants  in  the  District  Court  of 
New  London.  The  declaration  states,  that 
the  plaintiffs  having  obtained  a  judgment 
against  a  certain  Jeremiah  Glenn,  and 
being  willing  to  give  to  the  said  Glenn,  an 
opportunity  of  disposing  of  his  property 
to  the  best  advantage,  to  enable  him  to 
satisfy  the  judgment,  an  agreement  was 
entered  into  between  the  plaintiffs,  the  said 
Glenn,  and  the  testator  of  the  defendant, 
(which  is  set  forth  verbatim)  whereby,  the 
testator  of  the  defendant  bound  himself  to 
see  the  balance  of  the  aforesaid  debt,  inter- 
est, and  costs,  (which  should  remain  unsat- 
isfied, by  the  property  which  the  said  Glenn 
might    sell,    for    that    purpose.)     paid   by 


•Scrolls- Psilure  to  Recognize  In  the  Body  of  the  In- 
strument—Effect.— For  a  discussion  of  this  question 
see,  citing  the  principal  case,  Clegg  v.  Lemessurler, 

15  Gratt.  112. 113,  and  noU  ;  Parks  v.  Hewlett.  9  Leigh 
615.  619.  and  noU  ;  Austin  v.  WhiUock,  1  Munf.  492  ; 
Cromwell  v.  Tate,  7  Leigh  304,  306,  306  :  Bradley  Salt 
Co.  V.  Norfolk,  etc.,  Co..  95  Va.  402,  28  S.  E.  Rep.  567  ; 
Smith  V.  Henning,  10  W.  Va.  631 ;  Keller  v.  McHuff- 
man.  15  W.  Va.  78. 

tSealed  Instruments— Subsequent  Parol  Agreement 
Changing.— For  the  proposition  that,  a  parol  agree- 
ment made  subsequent  to  one  under  seal  may  be 
declared  upon,  though  it  should  alter  the  terms  of 
the  written  agreement,  the  principal  case  is  cited  in 
Shepherd  v.  Wysong,  3  W.  Va.  52  :  State  v.  Harmon, 

16  W.  Va.  125. 
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October  1775:  that  the  intention  of  the  said 
agreement  was,  to  favor  the  said  Glenn, 
by  enabling  him  to  sell  his  property  at  the 
highest  price.  That  in  consideration 
thereof,  the  said  testator,  afterwards,  &c. 
assumed  upon  himself,  to  pay  such  balance 
when  required.  The  declaration  then  avers, 
'4hat  the  sale  by  G.  was  made,  and  a  bal- 
ance still  remained  unsatisfied,  of  which 
the  testator  had  notice ;  whereby  an  action 
accrued  to  the  plaintiffs,  to  have  of  the 
said  testator;  the  said  balance,  neverthe- 
less," &c. 

The  agreement  stated  in  the  declaration, 
has  three  scrolls,  opposite  to  each  signature ; 
but  no  part  of  the  agreement,  either  in  the 
beginning,  conclusion,  or  attestation,  says 
an3'  thing,  about  its  being  sealed.  The 
conclusion  is  thus  ^*as  witness  our  hands" 
Ac.      The  attestation  thus  ''teste." 

Upon  the  general  issue,  the  plaintiffs  had 
a  verdict,  and  upon  motion,  the  judgment 
was  arrested.  From  this  judgment,  the 
plaintiffs  appealed. 

Ronald  for  the  appellant.  The  error 
stated  as  the  ground  for  arresting  the  judg- 
ment is,  that  this  action  is  not  sustainable, 
being  founded  upon  an  instrument  under 
seal.  This  might  have  been  a  serious  ob- 
jection, if  the  fact  had  been  true :  but  it  is 
not,  or  at  least  it  does  not  appear  to  be 
so,  upon  the  face  of  the  record,  for  in  the 
first  place,  the  court  cannot  say,  that  the 
agreement  was  sealed,  and  if  they  could, 
then    2dly,  the  action  is  not   brought   upon 

the  agreement. 
171  *It  is  true,  there  are    scrolls  to  the 

agreement,  which  might,  or  might 
not  have  been  intended  for  seals;  but  it 
cannot  be  considered  as  a  deed,  unless  it 
be  mentioned  to  be  sealed. 

But  if  it  were  sealed,  the  agreement  is 
not  the  foundation  of  the  action.  It  is 
true,  the  declaration  states  the  agreement, 
but  yet,  it  avers,  that  the  testator  assumed 
in  consideration  of  the  indulgence  given 
to  G.  not  in  consideration  of  the  agree- 
ment.—This  consideration  is  sufficient  to 
maintain  the  action,  since  it  might  produce 
loss  to  the  plaintiffs. 

Marshall  for  the  appellee— Whether  this 
instrument  be  sealed  or  not,  the  court  must 
determine  upon  an  inspection  of  it,  and 
if  so,  there  can  exist  no  doubt,  that  there 
are  three  seals  to  each  signature.  The  call- 
ing it  a  sealed  instrument,  cannot  make  it 
one,  unless  it  be  actually  sealed,  which  is 
the  substantial  part. 

It  is  not  easy  to  read  this  declaration, 
and  not  consider  the  agreement,  to  be  the 
very  foundation  of  the  suit.  It  is  set  out 
in  haec  verba,  and  the  cause  of  its  being 
made,  is  mere  tautology,  that  being  ex- 
pressed in  the  deed,  and  would  have  resulted 
without  the  averment— the  consideration  is 
plainly  referable  to  the  agreement  and  to 
nothing  else.— If  it  be  to  any  thing  else,  it 
is  to  the  intention  of  making  it,  which 
would  certainly  be  an  insufficient  considera- 
tion— an  assumpsit,  in  consideration  of  an 
intention  in  the  other  party  to  do  a  thing, 


would  be  clearly  a  nudum  pactum.— The 
assumpsit  is  not  stated  to  have  been  made, 
in  consideration  of  an  indulgence  actually 
granted.  Of  course,  it  must  refer  to  the 
intention,  or  to  the  agreement— if  to 
either,  the  plaintiff  cannot  recovei>-if  to 
the  first,  there  was  no  right  for  want  of  a 
valid  consideration,  if  to  the  second,  the 
remedy  was  misconceived. 

The  PRESIDENT.  The  court  are  not 
satisfied,  that  this  is  to  be  considered  as  a 
sealed  instrument.  It  is  in  no  part  of  it 
expressed  to  be  sealed— the  attestation  is 
the  same,  as  in  common  simple  contracts, 
not  under  seal,  nor  does  the  declaration 
speak  of  it,  as  being  of  that  dignity— it 
is  true,  there  are  scrolls  annexed,  but  it 
may  nevertheless  remain  a  matter  of  doubt, 
whether  they  are  to  be  considered  as  the 
seals  of  the  parties? 

However,  it  is  unnecessary  to  determine 
this  point,  as  we  are  of  opinion,  that  if  it 
were  a  sealed  instrument,  this  action  is 
sustainable.  The  agreement  is  only  stated 
as  inducement  to  that,  which  forms  the 
real  ground  of  the  consideration  afterwards 
alledged.  The  foundation  of  the  action,  is 
the  subsequent  assumpsit  which  is  stated 
in  the  declaration,  and  there  is 
172  *no  doubt,  but  that  a  parol  agreement 
made  subsequent  to  one  under  seal, 
may  be  declared  upon,  tho'  it  should  alter 
the  terms  of  the  written  agreement. 

Judgment  of  the  District  Court  reversed, 
and  entered  for  the  plaintiff  upon  the  ver- 
dict.   

Kerr  &  Co.  v.    Love. 

April  Term,  17W. 
Evidence-Account    Books— When  Not    Admissible.- 

The  book  of  accounts  and  oath  of  the  party,  are,  in 
no  case,  admissible  to  cliarffe  a  person  with  roods 
delivered,  by  order,  to  a  third  person,  unless  the 
order  be  otherwise  proved. 

5«nM— 5«me— Same.— If  there  be  no  other  evidence 
to  chargre  a  person  with  a  particular  item  bat  his 
admission  and  consent  to  be  charged,  on  certain 
conditions,  it  can  only  be  made  upon  tbe  terms  of 
that  concession. 

Same— Same— Same— Case  at  Bar.— An  entry  on  the 
books  of  the  party,  made  by  his  clerk,  who  is  not 
then  to  be  found,  toflrether  with  the  oath  of  the 
party  as  to  the  quantity  of  the  article  charired, 
thouffh  admissible  as  evidence  in  the  case  of  a 
sale  and  delivery  of  sroods,  is  not  proper  to  charge 
the  other  party  with  those  articles,  delivered  to 
the  master  of  his  vessel  for  safe  keeplnflr. 

interest— Unliquidated  Accounts.*— Interest  ought  not 
to  be  allowed  upon  accounts  unliquidated  and 
disputed,  but  from  the  institution  of  the  suit. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  in  a  suit  brought 
by  the  appellee  for  an  account. 


*lnterest— Unliquidated  Accounts.— On  this  question 
the  principal  case  is  cited  in  foot-note  to  Skip  with  v. 
Clinch,  2  Call  258:  foot-note  to  McConnIco  v.  Corzen. 
2  Call  858;  Steams  v.  Mason,  24  Qratt.  494.  See  geu- 
erally,  monographic  note  on  "Interest"  appended  to 
Fred  v.  Dixon.  27  Gratt.  641. 
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The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  debt  claimed  by  the  appellee,  origfi- 
nated  before  the  year  1776.  The  only  evi- 
dence produced  by  him,  respecting  a 
quantity  of  molasses  delivered  by  him,  to  the 
distillery  at  Norfolk,  on  account  of  the  ap- 
pellant, is,  his  own  books,  and  oath. 

The^appellant  in  his  answer,  having  de- 
nied, that  this  article  was  delivered  by  his 
direction,  the  oath,  and  books  of  the  appel- 
lee, (in  no  case  admissible,  to  charge  a  per- 
son with  goods  delivered  by  order  to  a 
third  person,  unless  such  order  be  otherwise 
proved, )  ought  not  to  have  been  admitted 
as  evidence,  to  prove  that  article.  And  as 
there  is  no  other  testimony,  to  charge  the 
appellant  therewith,  except  his  own  ad- 
mission, and  a  consent  to  be  charged  upon 
certain  conditions,  it  ought  to  be  made  upon 
the  terms  of  that  concession,  and  should 
operate  only  so  far  against  him. 

Another  charge  exhibited  by  the  appel- 
lee, is  of  sugar  and  wine,  delivered  on 
board  a  vessel  of  the  appellant's,  to  the 
master  thereof,  for  safe  keeping ;  and  this, 
is  proved  by  an  entry  on  the  books  of  the  ap- 
pellee, made  by  his  clerk,  who  is  not  now 
to  be  found ;  together  with  the  oath  of  the 
appellee,  to  ascertain  the  quantity.  This 
sort  of  evidence,  tho'  admissible  in  the 
case  of  a  sale  and  delivery  of  goods,  is  not 
proper  in  this  case,  to  charge  the  appellant 
with  those  articles,  delivered  for  safe  keep- 
ing, to  the  master  of  the  appellant's  vessel; 
since  there  is  no  evidence,  that  any  part  of 
them,  came  to  his  hands,  except,  what  the 
answer  admits — and  therefore,  this  admis- 
sion ought  to  be  the  rule  by  which  the 
charge    should    be    regulated. 

As  to  the  question  of  interest,  this 
court,  without  controverting  the  general 
principles  stated  in  the  decree,  are  of 
opinion,  that  as  the  accounts  in  ques- 
tion were  unliqidated,  and  disputed 
173  'between  the  parties;  they  might 
have  been  adjusted,  (notwithstand- 
ing the  absence  of  the  appellant,)  with 
George  Kerr  his  partner,  or  agent;  or 
if  such  a  connection  were  doubtful,  an 
attachment  bill  might  have  been  filed,  at 
any  time,  for  that  purpose. 

Under  these  circumstances,  interest  ought 
not  to  commence,  but  from  the  institution 
of  this  suit. 

Decree  reversed. 


Bannister's  Executors  v.  Shore. 

April  Term,  1793. 

Hasbend  and  Wife— Private  Domestic  Converastlon— 
BIndlns  Effect  upon  Husband  In  Favor  of  Future  Hus- 
band of  Daujrhter.*— A  private  domestic  conversa- 
tion, between  a  husband  and  his  wife,  wherein  the 
former  speaks  of  an  intention,  once  formed,  but 
then  relinquished,  of  givinff  a  certain  portion  to 
his  daasrhter,  shall  not  bind  th€  father  to  srive  that 
portion  to  the  future  husband  of  the  dangrhter. 


*See  monomraphic  noU  on  "Husband  and  Wife' 
appended  to  Cleland  v.  Watson,  10  Gratt.  150. 


This  was  a  bill  filed  in  the  High  Court  of 
Chancery,  by  the  appellee,  as  administrator, 
of  his  wife,  against  the  appellants,  to  re- 
cover ;^1000,  which  (the  bill  states)  Bannis- 
ter had  agreed  to  give  as  a  marriage  portion 
with  his  daughter  the  appellee's  late  wife. 
The  evidence  of  this  promise,  was  the  dep- 
osition of  the  widow  of  Mr.  Bannister, 
who  proved,  that  her  husband  in  different 
conversations  with  her  previous  to  the  mar- 
riage, had  declared  his  intention  once  to 
have  been,  to  give  his  daughter  ;^1CC0. 
But  upon  a  particular  occasion,  and  pre- 
vious also  to  the  marriage,  he  told  her,  his 
embarrassments  would  oblige  him  to  substi- 
tute 500  acres  of  land  on  Hatchers  Run,  in 
lieu  of  money.  Also  a  letter  from  Bannis- 
ter, addressed  to  his  daughter,  after  mar- 
riage, in  substance  as  follows,  viz.  '^I 
mean  to  give  my  daughter  in  lieu  of 
;^1000  her  intended  portion,  and  I  do  hereby 
give  to  my  said  daughter,  and  her  heirs, 
500  acres  of  my  Hatchers  run  tract,  and  5 
slaves,  as  her  dowry  in  marriage,  subject 
to  her  husband's  legal  claim,  whose  uncon- 
ditional right  thereto  is  plain.  And  if  I 
should  be  prevented  from  executing  a  con- 
veyance to  this  effect,  this  shall  stand  as 
one — as  witness  my  hand  and  seal:"  to 
this  paper  a  seal  was  annexed.  This  letter 
was  sent  to  Shore,  and  in  his  bill,  he  ac- 
knowledges that  he  received,  and  retained 
it,  without  any  act  proving  his  dissent; 
but  says,  that  he  did  not  mean  to  assent 
to  it,  supposing  that  there  would  be  time 
enough  afterwards,  to  shew  his  disapproba- 
tion. One  of  the  defendants  in  his  answer 
states,  that  previous  to  the  mar- 
174  riage,  he  informed  *the  appellee,  at 
the  request  of  Bannister,  that  he  in- 
tended to  give  his  daughter  land,  instead 
of  money,  with  which  the  appellee  seemed 
well  satisfied — another  witness  proved, 
that  he  had  seen  Bannister  and  the  appel- 
lee, upon  the  land  mentioned  in  the  above 
letter,  searching  out  a  fit  place,  whereon  to 
erect  buildings.  Shore  had  a  child  by  his 
wife,  after  which,  the  wife,  and  then  the 
child  died.  After  this.  Bannister  conveyed 
the  land  befor  mentioned  to  his  son  John, 
but  upon  what  consideration  does  not  ap- 
pear. 

The  Chancellor  decreed  the  ;^1000  to  the 
plaintiff,  from  which  the  executors  ap- 
pealed. 

Wickham  for  the  appellants. 

If  Shore  be  entitled  to  the  ;fl000,  his 
remedy  is  entirely  a  legal  one,  and  he 
might  have  recovered  in  an  action  upon  the 
case.  If  so,  a  solid  objection  will  lie  to 
the  jurisdiction  of  the  court  of  Chancery. 

Upon  the  substantial  merits  of  the  case, 
there  seems  to  be  but  little  difficulty. — Be- 
cause a  father  from  the  particular  situation 
of  his  estate,  may  at  one  time  intend  to 
give  a  certain  portion  to  a  child,  will  it  be 
contended,  that  he  is  afterwards  bound  to 
pursue  that  intention,  whatever  changes 
may  take  place  in  his  fortune,  and  however 
inconvenient  it  may  prove  to  him?  Surely 
it  cannot — besides,  this  intention,  if  it  can 
be  called  a  promise  in  the   present  case,    is 
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merely  an    intended   testamentary   disposi- 
tion, which  is  at  any  time  revocable.     The' 
answer  states,  that  Mr.  Shore  was  informed 
of  this  alteration  of  Mr.  Bannister's  inten 
tion,  before  his   marriage,  and   was   satis- 
iied. 

This  fact,  is  compleatly  established  by 
the  retention  of  the  letter  or  deed,  without 
dissenting    from  the  terms  contained  in  it. 

He  ought  not  after  circumstances  are  al- 
tered, to  be  permitted  to  say,  that  he  did 
not  assent  to  those  terms,  or  to  complain, 
of  being  deceived  by  them. 

If  then.  Shore  has  no  title  to  the  money, 
the  next  qu^^.stion  is,  whether  he  can  have 
any  to  the  land? 

The  letter  from  Bannister,  tho'  it  may 
not  have  all  the  forms,  most  certainly  con- 
tains the  substantial  parts  of  a  deed.  It  is 
signed,  sealed  and  delivered. — Of  course, 
the  daughter  was  entitled  to  an  immediate 
seisin  in  fee,  in  the  land,  and  the  husband 
to  the  enjoyment  of  it  during  her  life,  and 
of  his  own  also,  as  tenant  by  the  curtesy,  in 
consequence  of  the  after  birth  of  a  child. 
But  Shore,  not  having  obtained  a  seisin  in 
fact,  during  the  life  of  his  wife,  is  not  en- 
titled to  his  curtesy. 
175  *But  if  he  be  entitled  to  his  curtesy, 

still  the  objection  first  made  occurs; 
which  is,  that  he  has  an  adequate  remedy 
at  law,  to  recover  the  possession,  and  dam- 
ages. Upon  every  principle  therefore,  it 
would  seem,  that  the  decree  for  ;flOOO  is 
erroneous— since,  if  Shore  has  any  title 
whatever,  it  can  only  be  to  the  land,  or  its 
value,  for  his  life,  to  ascertain  which,  an 
issue  ought  to  have  been  directed. 

Ronold  and  Marshall  for  the  appellee. 

The  objection  made  to  the  jurisdiction  of 
the  court,  is  now  too  late,  after  answer  filed, 
and  no  plea  in  abatement,  or  demurrer 
put  in  ;  see  the  act  of  1787,  C.  9.  Besides, 
this  court  has  concurrent  jurisdiction  with 
the  law  courts,  in  Cases  of  marriage  agree- 
ments. 1  Vern.  110. 

As  to  the  merits ; — after  the  father  hath 
declared  an  intention,  to  give  his  child  a 
certain  marriage  portion,  in  consequence 
of  which  a  third  person  is  induced  to 
make  his  addresses,  and  thus  engage  his 
affections,  it  would  be  monstrous  if  the 
father  could  change,  or  diminish  that  por- 
tion, by  any  subsequent  secret  declaration. 
—2  Vern.  499,  764.  The  declaration  there- 
fore of  Mr.  Bannister  to  his  daughter,  is 
an    underhanded  agreement,  and  void. 

The  proof  of  Mr.  Bannister's  promise  to 
give  ;^1000,  could  not  have  been  more 
compleat,  unless  Mr.  Shore  had  de- 
manded it  in  writing;  an  indelicacy, 
which  the  law  did  not  require  him  to  com- 
mit. As  to  a  supposed  waver  of  the  money 
portion,  in  consequence  of  his  absent  first 
given,  and  his  subsequent  acquiescence, 
the  first,  is  not  proved,  and  the  second,  is 
the  result  of  a  false  deduction  from  the 
fact.  The  answer  of  one  of  the  defendants, 
which  states  the  assent  of  Shore,  is  not 
evidence  of  the  fact,  because  .not  responsive 
to  any  allegation  in    the    bill.     And    if    it 


were,  yet  Mr.  Shore  may  have  conceiveil, 
that  he  was  to  enjoy  the  same  interest  in 
the  land,  which  he  would  have  had  to  the 
money ;  else,  it  is  not  probable,  that  he 
would  have  given  up  ;f  1000  for  a  life  estate 
in  land,  which  was  worth  no  more  in  fee. 
His  conduct  in  retaining  the  deed,  can  fur- 
nish no  presumption  of  acquiescence,  since 
there  was  no  necessity  for  expressing  his 
dissent  from  the  terms  of  it,  until  the 
promised  conveyance  was  tendered  to  him. 
Besides,  the  contract  contained  in  that  let- 
ter, was  made  with  the  daughter,  at  that 
time  a  married  woman,  and  was  therefore 
void :  it  could  not  operate,  to  deprive  the 
husband  of  an  antecedent  vested  right— a 
right  which  cannot  be  considered  as  surren- 
dered, but  for  a  real,  valuable  considera- 
tion. But  admit  that  Bannister  had  an 
election    to    substitute    land,    in  the  place 

of  money;  yet  having  deprived 
176      ^himself  of  the   power  to  do  the  one, 

he  shall  be  compelled  to  perform  the 
other. 

Wickham  in  reply. 

It  is  true,  that  in  England,  Courts  of 
Equity  exercise  a  jurisdiction  in  cases  of 
marriage  promises,  because  they  can,  and 
always  do  compel  the  husband,  to  make 
a  suitable  settlement  thereout  upon  his  wife. 
But  this  is  never  done  in  this  country. 
The  act  of  1787,  which  has  been  relied 
upon,  can  only  apply  to  cases,  not  strictly 
within  the  jurisdiction  of  the  Court  of 
Chancery,  as  to  the  person  or  property. 
But  surely,  this  court  may  dismiss  a  bill 
for  the  want  of  that  equity,  which  can 
alone  entitle  it  to  jurisdiction,  altno'  no 
plea  in  abatement  is  put  in.  If  the  con- 
struction contended  for  be  right,  then  it 
will  follow,  that  the  courts  of  law,  may  by 
the  combination  of  the  parties,  be  en- 
tirely ousted  of  their  jurisdiction,  and 
every  subject  of  controversy,  may  be  trans- 
ferred to,  and  decided  in  Chancery. 

I  do  not  contend,  that  the  express  promise 
of  a  father,  to  give  a  certain  portion  to  the 
person  who  shall  marry  his  daughter,  is 
not  obligatory  upon  him.  But  I  insist,  that 
it  would  be  mischievous  in  the  extreme,  if 
general  declarations  of  his  intention,  and 
more  especially  those,  made  (as  in  the  pres- 
ent case,)  in  the  bosom  of  his  family, 
should  bind  him,  whatever  inconveniences 
might  result  from  it. 

The  PRESIDENT,  (after  stating  the 
case,  and  observing  that  the  clerk  had  cer- 
tified, that  the  infant  child  of  John  Bannis- 
ter the  son  had  been  made  a  defendant, 
tho'  no  process  was  prayed  against  him,) 
delivered  the  opinion  of  the  court. 

There  is  no  evidence  in  the  cause,  that 
the  appellee  was  ever  entitled  to  'any 
thing,  except  the  paper  referred  to  in  the 
bill,  addressed  by  Mr.  Bannister  to  his 
daughter.  This  was  received  by  the  ap- 
pellee, and  retained  by  him,  without  any 
evidence  of  his  dissent  from  the  terms  of 
it.  Independant  of  this  tacit  acquiescence, 
it  is  in  proof,  that  Mr.  Bannister  and  the 
appellee,  went  to  view    the  land,  spoken  of 
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in  that  letter,  and  that  the  former,  in  the 
presence  of  the  latter,  informed  the  wit- 
ness, that  they  had  been  to  examine  it,  for 
the  purpose  of  fixing  upon  a  proper  situa- 
tion for  a  house. 

The  executor  in  his  answer,  states,  that 
he  was  sent  by  Bannister,  to  inform  the 
appellee  of  his  intention  to  give  his 
daughter  land,  with  which  the  appellee  ap- 
peared well  satisfied. 

But  independant  of  this — there  is  no 
proof  at  all,  where  on  the  claim  of  the  ap- 
pellee can  be  founded.  Mr.  Bannister's 
public  declarations  are  relied  upon. 
177  These  are  denied  by  the  *executors— 
But  whether  this  denial  be  evidence 
or  not,  is  of  little  consequence,  because 
that  which  is  relied  upon,  to  sustain  the 
claim,  falls  very  short  of  its  object.  What 
is  it?— a  private,  confidential,  domestic 
conversation,  between  a  husband  and  his 
wife,  wherein  the  former,  speaks  of  an 
intention  once  formed,  and  then  for  influ- 
ential reasons  altered.  And  because  it 
was  once  formed,  it  is  supposed  to  be  irrev- 
ocable. 

The  claim  if  at  all  founded,  is  merely  a 
legal  one;  and  if  a  suit  at  law  should  be 
brought  for  the  land,  it  may  then  be  dis- 
cussed with  propriety,  whether  any  act  of 
the  appellee,  amounted  to  such  a  seisin,  as 
to  secure  his  right  to  be  tenant  by  the  cur- 
tesy. 

It  was  objected,  that  the  conveyance  of 
the  land  to  John  Bannister  the  son,  put  it 
out  of  the  power  of  the  father,  to  perform 
his  engagement  respecting  it.  But  the 
fact  is,  that  by  the  death  of  Mrs.  Shore, 
and  of  her  child,  in  1784,  the  land  descended 
to  John  Bannister,  the  brother,  as  her  heir 
at  law,  to  whom  it  was  afterwards  conveyed 
by  the  father. — But  this  deed  does  not  ap- 
pear in  the  record. 

The  decree  therefore  must  be  reversed, 
and  the  bill  dismissed. 


John   Clay  born  Executor   of   A.    CI  ay  born 
V.  Hill. 

April  Term,  1798. 

Mort|r*fe  of  Penon«lty— When  Contlnolnff  In  Possm- 
slon  Not  Evidence  of  Prand— Psllure  to  Record  Deed  of 
Release  of  Bqnlty  of  Redemption— Effect.*— Con  tin- 

ainir  in  possession  by   a   mortg-affe  of  personal 
property.  Is  not  an  evidence  of  fraud,  if  the  mort- 


*Mortffageof  Personalty— Retention  of  Possession- 

FraMd.-in  Davis  v.  Tomer,  4  Gratt.  446,  it  is  said, 
f'lnyhorn  t.  HiU,  I  Wa$h.  177,  was  the  case  of  a  sweep- 
in?  sale  b3'  an  embarrassed  debtor  of  his  slaves  and 
other  personal  property  to  his  son.  to  whom  the 
same  had  been  previously  mortiraffed  for  a  debt  of 
a  dnhious  character,  and  the  bill  of  sale  recorded, 
after  the  creditor's  levy  of  his  execution  upon  the 
property  in  the  possession  of  the  son.  by  whom> 
notwithstanding  the  allesred  sale,  it  had  been  held, 
ntsed  and  enjoyed  as  his  own.  It  was  a  suit  in  eq- 
uity in  which  the  whole  question  of  law  and  fact 
waF  to  be  decided  by  the  court,  and  the  sale  was 
held  to  be  fraudulent.    The  question  whether  the 


jrasre  appear  to  have  been  made  upon  a  bona  flde 
consideration,  and  was  duly  recorded.  But  the 
mortgraffor  having  afterwards  by  deed  released, 
the  equity  of  redemption  to  the  mortiraffee.  (which 
deed  was  not  duly  recorded)  and  still  retaininfir 
the  possession,  such  deed  is  void  arainst  creditors. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  in  a  suit  com- 
menced there  by  the  appellee,  to  set  aside 
a  conveyance  from  Herbert  Clay  born,  to 
Augustine  Clayborn,  his  father  and  the 
testator  of  the  appellant,  as  being  fraudu- 
lent. The  prayer  of  the  bill  is,  that  the  ap- 
pellee may  be  let  in  to  have  the  estate  of 
an  execution,  issued  against  the  estate  of 
the  said  H.  Clayborn. 

The  bill  states,  that  the  plaintiff  sued  out 
an  execution  against  the  estate  of  Herbert 
Clayborn,  which  in  November  1784,  was 
served  upon  certain  slaves,  some  corn, 
stocks  of  cattle  and  tobacco,  then  being  on 
a  plantation  in  King  William  county,  in 
the  possession  of  the  said  Herbert  Clay- 
born, who  exercised  over  the  whole  prop- 
erty, every  act  of  ownership.  That  the 
property  was  claimed  by  Augustine  Clay- 
born, under  certain  deeds  of  conveyance  to 
him,  from  the  said  Herbert.  These  con- 
veyances are  charged  to  be  fraudulent. 

The  anstrer  states,  that  long  previous  to 
the  11th  of  June  1780,  A.  Clayborn,  and 
Carter  Braxton,  having  engaged  in  a 
178  ^commercial  connection,  the  former 
being  entitled  in  right  of  his  wife,  to 
an  estate  in  England,  did  with  her  consent 
sell  it  to  Braxton  for  ;f6000,  which  formed 
his  part  of  the  stock  in  trade.  That  A. 
Clayborn,  some  time  afterwards,  withdrew 
himself  from  the  business,  which  had  been 
profitable,  and  on  the  11th  of  June  1780,  re- 
linquished his  share  of  the  profits,  to  his 
son  Herbert,  for  the  consideration  of  jf 3000, 
which  Herbert,  by  articles  in  writing 
of  that  date,  (reciting,  that  those  profits 
had  been  made  from  a  capital,  furnished 
by  the  wife  of  A.  Clayborn),  agreed  to  pay 
to  the  said  A.  Clayborn  and  his  wife. 
That  H.  Clayborn  becoming  afterwards  in- 
debted to  C.  Harrison,  in  a  considerable  sum 
of  money  he,  on  the  1st  of  February  1783, 
by  indenture,  conveyed  to  his  father,  and 
to  the  said  Harrison,  jointly,  and  to  their 
heirs,  60  slaves  by  names,  some  horses,  de- 
scribed by  names,  colour,  and  the  use  made 


mere  fact  of  the  errantor's  retainiuff  possession 
rendered  the  transaction  fraudulent  was  neither 
discussed  nor  decided:  and  there  were  no  proofs  in 
the  case  to  repeal  the  prima  facie  presumption  of 
fraud,  but  on  the  contrary  strong:  circumstances  to 
confirm  it  In  this  case  thousrh  it  was  held  that  the 
retaining  possession  of  personal  property  by  the 
vendor,  after  an  absolute  sale,  is  prima  facie  fraudu- 
lent: but  the  presumption  may  be  rebutted  by 
proof. 

Mortraffes— Recordation.— On  this  question  the 
principal  case  is  cited  in  Moore  v.  Auditor,  3  Hen.  & 
M.  235:  Beasley  v.  Owen.  3  Hen.  &  M.  458;  Glasscock 
V.  Batton.  6  Rand.  82:  I^ose  v.  Burgess,  10  Leigrh  106: 
Bond  V.  Ross.  8  Fed.  Gas  846.  See  monogrraphic  note 
on  "Mortgrasres"  appended  to  Forkner  v.  Stuart,  6 
Gratt.  197. 
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of  them— sundry  articles  of  household  and 
kitchen  furniture,  together  with  sundry 
other  articles  of  household  furniture ;  also 
36  head  of  cattle,  40  of  sheep,  and  100  of 
hogs ;  to  have,  and  to  hold,  all  the  above 
property,  as  per  list  delivered  in,  and 
a  charriot  and  harness,  unto  the  said  A. 
Clay  born,  and  C.  Harrison,  &c.  in  trust, 
that  after  default  in  the  said  H.  Clayborn, 
in  paying  the  ;f3000  to  the  said  A.  Clay- 
born,  and  the  debt  due  to  the  said  Harri- 
son, they,  or  either  of  them,  or  the  survivor, 
or  their  heirs,  to  take  and  sell  the  property 
thereby  granted,  or  a  suflBciency  thereof  to 
pay  the  same,  and  the  surplus,  to  be  paid 
to  said  Herbert.  This  deed  was  recorded 
in  the  court  of  New  Kent  county,  on  the 
14th  of  August  1783. 

In  April  1783,  H.  Clayborn,  by  deed  of 
trust,  conveyed  to  said  A.  Clayborn,  C. 
Harrison,  and  another,  three  tracts  of 
land  lying  in  King  William  and  New  Kent 
counties,  to  be  by  them  sold,  and  the  pro- 
ceeds thereof,  applied  to  the  discharge  of 
debts,  due  from  him  to  the  trustees,  and  of 
engagements  entered  into  by  certain  other 
persons  on  his  account,  the  surplus  to  be 
paid  to  the  said  Herbert.  This  deed  was 
proved  in  New  Kent  County  Court,  on  the 
14th  of  August  following,  and  was  recorded. 

On  the  20th  of  November  1783,  Augustine 
Clayborn,  assigned  the  two  deeds  above 
mentioned,  so  far  as  he  had  an  interest  in 
the  lands,  slaves,  and  other  property  con- 
veyed by  them,  to  John  Nash,  in  trust,  as 
a  provision  for  the  wife  of  the  said  Augus- 
tine ;  this  was  done,  in  consideration  of 
her  interest  in  the  English  estate,  which 
her  said  husband  had  sold.  This  deed  of 
assignment,  was  recorded  in  Sussex  County 

Court. 
179  *On  the  12th  of  August  1783,  Her- 
bert Clayborn  (to  satisfy  an  execution, 
the  benefit  of  which  belonged  to  C.  Brax- 
ton,) sold  and  conveyed  to  Braxton,  30 
slaves,  part  of  those  before  conveyed  to 
Clayborn  and  Harrison,  but  with  the  assent 
of  Griffin,  a  prior  mortgagee.  The  debt 
due  by  Herbert  Clayborn,  to  Braxton,  being 
on  the  same  day,  paid  by  A.  Clayborn,  Brax- 
ton assigned,  over  to  him  and  his  wife,  this 
bill  of  sale  for  the  30  negroes;  and  this 
assignment,  was  proved  in  New-Kent 
County  Court  two  days   afterwards. 

The  answer  states,  other  claims  of  Au- 
gustine Clayborn  against  Herbert  Clay- 
born;— and  admits  the  possession  of 
Herbert,  (of  all  the  property  conveyed  to 
his  father,)  on  the  day,  when  the  plain- 
tiff's execution  was  levied. 

On  the  Sth  of  May  1784,  an  •  account  was 
stated,  between  Herbert,  and  Augustine 
Clayborn,  commencing  in  October  1783; 
wherein  Augustine  is  charged,  as  of  that 
day,  for  slaves  (by  name,)  that  day 
sold  ,    ^;f44S:     0 

sundries  as  by  account  settled 

20th  November,  540:  8: 

negroes  [by  name]  then  sold        500: 

May  Sth  1784,  personal  estate 
then  sold  303: 


1788:  18: 


And  on  this  day  a  bill  of  sale  was  exe- 
cuted by  H.  Clayborn,  to  A.  Clayborn,  for 
the  above  property ;  the  amount  to  be  cred- 
ited him  on  his  agreement  with  the  said 
Augustine  and  his  wife,  dated  the  11th  of 
.Tune  1780.  This  bill  of  sale  is  proved,  and 
admitted  to  record  in  New  Kent  County 
Court,  on  the  14th  of  April  1785.  The 
property  conveyed  by  this  bill  of  sale,  is 
the  same,  which  had  before  been  mortgaged 
to  the  said  Augustine  Clayborn. 

The  court  decreed  the  deed  of  the  1st  of 
February  1783,  to  be  fraudulent,  and  void  as 
to  the  creditors  of  Herbert  Clayborn ;  and 
that  the  defendant,  out  of  the  assets  of  his 
testator  should  pay  to  the  plaintiff,  the 
amount  of  his  judgment  and  costs.  From 
this  decree,  the  defendant  in  chancery  ap- 
pealed. 

Duval,  for  the  appellant.  The  first  deci- 
sion we  meet  with,  '  upon  the  subject  of 
fraudulent  conveyances  of  personal  estate, 
is  Twine's  case  3  Co.  Rep.  80.  But  it  is 
to  be  recollected,  that  the  English  cases  are 
for  many  reasons  too  high  toned,  to  ap- 
ply in  this  Country.  The  bankrupt  laws, 
which  forbid  one  creditor  from  being  pre- 
ferred to  another,  have  excited  a  desire  in 
the  courts  of  that  country,  to  make  the 
same  principle  as  general  as  possible;  and 
consequently     a     jealousy    is     entertained 

against  all  conveyances,  which  give 
180      such    a    preference:  *and   thus  it  is, 

that  small  circumstances  are  caught 
at,  to  set  them  aside — again,  in  that  coun- 
try, deeds  respecting  personal  estate  are 
not  registered,  and  of  course,  possession  is 
the  highest  evidence  of  property.  But  by 
our  law,  mortgages  of  personal  property,  and 
of  slaves,  are  required  to  be  recorded;  see 
the  act  of  1748,  C.  I.  So  that  there  is  not 
the  same  danger  of  fraud,  as  to  subsequent 
purchasers  and  creditors,  in  this,  as  in  that 
country.  That  the  consideration  in  this 
case,  was  bona  fide,  is  completely  estab- 
lished ;  and  if  so,  all  the  arguments  of  in- 
convenience, which  can  be  urged,  may  be 
repelled  by  the  maxim,  caveat  emptor, 
which  strictly  applies  to  this  case — he  cited 
2  Durnf.  and  East  375—3  Atk.  44. 

Marshall  for  the  appellee.  Whether 
the  reason  assigned,  why  the  English  cases, 
do  not  apply  in  this  country  be  a  substantial 
one,  or  not,  will  depend  upon  the  just  con- 
struction of  the  act  of  1748,  which  is  cer- 
tainly very  obscurely  expressed. 

The  first  clause  of  that  law  declares,  that 
no  lands,  tenements  or  hereditaments,  shall 
alter,  pass,  or  change,  whereby  any 
estate  of  freehold  shall  be  made  to  take 
effect,  unless  the  same  be  recorded  in 
the  General  Court,  or  court  of  that 
county,  where  the  land  shall  lie,  within  a 
certain  time. — Now,  this  clause  cannot  pos- 
sibly apply  to  slaves,  because  the  deed  is 
to  be  recorded  in  the  county  where  the  land 
lies.  The  fourth  clause  declares,  that  all 
deeds  of  trust,  or  mortgage,  must  be  re- 
corded according  to  the  directions  of  this 
act.  But  the  directory  part  of  that  act,  as 
to  the  place  of  registration,  ia  applicable 
to  land  only,  for  the  reason  before  given.— 
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Bnt,  if  slaves  are  meant  by  the  law,  then 
by  analogy  to  land,  this  deed,  ought  to  have 
been  recorded  in  King  William  County 
Court,  because,  the  slaves  were  in  that 
county,  at  the  time  the  deed  was  made,  and 
the  execution  served  upon  them.  So  that, 
•either  a  mortgage  of  slaves  is  not  compre- 
hended within  the  law,  or  if  it  be«  then, 
this  deed  has  been  registered  in  an  improper 
county. 

Lyons,  J.,  requested  Mr.  Marshall,  to  read 
the  tenth  section  of  the  law,  which  requires, 
that  a  memorial  of  all  mortgages,  contain- 
ing the  number,  and  names  of  the  slaves, 
and  the  description  of  the  personal  estate, 
if  any  be  mortgaged,  shall  be  registered  in 
the  General  Court. 

Mr.  Marshall.  I  contend  that  if  the 
law  apply  to  a  mortgage  of  slaves,  the  deed 
in  question,  was  not  recorded  in  the  proper 

County. 
181  *It  is  also  an  important  question, 
whether  the  mortgagor  of  personal 
protperty,  can  retain  the  possession  of  it. 
The  English  cases  lay  it  down,  that  a  se- 
curity upon  personal  property,  is  not  prop- 
erly a  mortgage,  but  a  pledge,  or  deposit, 
and  remains  in  the  pawnee^s  possession. 
What  influence,  the  custom  of  this  country 
< which  is  otherwise,)  may  have  upon  this 
point,  I  will  not  pretend  to  determine.  But, 
if  all  these  points  be  against  me,  I  rely 
with  confidence,  upon  the  many  badges  of 
fraud  which  attend  this  case. 

In  the  first  placSe,  consider  the  connection 
between  the  parties;  a  mortgage  by  a  son, 
to  the  father.— The  time; — just  previous  to 
the  affairs  of  Herbert  Clayborn  becoming 
•desperate,  and  whilst  his  creditors  were 
pressing  him.  A  conveyance  too,  of  every 
thing  he  possessed,  down  to  a  knife  case, 
with  a  sweeping  clause,  that  nothing  might 
be  omitted.  It  is  remarkable  too,  that  only 
that  species  of  property  is  conveyed,  which 
might  be  resorted  to  by  his  creditors:  for 
his  real  estate  (not  encumbered)  was  con- 
siderable^ and  is  not  conveyed. — If  the 
transaction  were  bona  fide,  would  he  de- 
prive himself  of  all  the  comforts  of  life, 
and  the  means  of  deriving  profit  from  his 
lands?  or  would  he  not  rather  have  retained 
a  part  of  his  personal,  and  in  its  room,  sub- 
stituted some  of  his  real  estate.  A.11  the 
cases  agree,  that  a  total  disposition  of  a 
man's  estate,  or  the  remaining  in  posses- 
sion, are  certain  badges  of  fraud — there  is 
also  something  remarkable  in  the  consider- 
ation stated — to  wit,  that  the  father,  and 
Braxton,  in  1777,  had  formed  a  commercial 
connection— the  father's  capital  was  ;f6000. 
-—In  1782,  it  is  decided  to  have  been  a  los- 
ing business;  and  yet,  in  1780,  the  father 
sells  the  profits  of  this  trade,  to  the  son, 
for  ;f3000  sterling,  which  is  the  considera- 
tion of  the  mortgage.  But  again  :  in  1784, 
the  son  makes  an  absolute  conveyance  to 
the  father,  for  ;f  1788:  18,  after  which,  it 
must  be  agreed,  that  the  son's  retaining 
the  possession  is  so  strong  an  evidence  of 
a  secret  trust,  as  not  to  be  fairly  accounted 
for.  The  property  continues  in  his  posses- 
sion, when  the  execution  is   served,    he  re- 


ceives the  crops,  disposes  of  them,  converts 
the  cattle,  hogs,  &c.  to  his  own  use,  and 
in  short,  exercises  the  most  com  pleat 
ownership  over  the  whole. 

Warden  on  the  same  side.  No  case  can 
come  more  compleatly  up  to  Twine's  case, 
than  this.  The  conveyance  is  general,  and 
possession  is  retained  by  the  mortgagor. 
In  Powell  on  mortgages  is  laid  down,  that 
the  possession  of  personal  property,  which 
is  mortgaged,  should  remain  with  the  mort- 
gagee; or  if  it  do  not,  the  reason  should 
appear,  from  the  nature  and  import   of  the 

mortgage ;  from  p.  1  to  66. 
182  *So,  where  a  supercarcro  on  a  voy- 
age, mortgaged  by  way  of  Bottomry 
and  Hypothecation,  the  vessel  and  cargo, 
and  proceeded  on  the  voyage,  and  sold  the 
cargo,  and  bought  other  goods  with  the 
proceeds,  and  so  bartered  it  two  or  three 
times;  this  was  determined  not  to  be 
fraudulent,  because  from  the  very  nature 
of  the  transaction,  it  was  understood,  that 
the  supercargo  was  to  make  the  most  of  the 
property.  But  where  in  a  mortgage  of  per- 
sonal property,  it  was  stipulated,  that  the 
mortgagor  should  retain  the  possession,  and 
receive  the  profits,  it  was  adjudged  fraud- 
ulent against  creditors — so  that,  even  an 
express  agreement  to  retain  possession,  will 
not  save  such  deeds  from  being  fraudulent, 
unless  the  transaction  itself,  necessarily 
accounts  for,  and  justifies  it. 

Marshall.  There  is  but  one  possible  way 
of  construing  the  act  of  assembly,  so  as  to 
make  all  its  parts  consist  together,  and  at 
the  same  time,  effect  the  purpose,  for  which 
deeds  ought  to  be  registered.  The  first  sec- 
tion of  the  law  directs,  that  deeds  of  land 
shall  be  recorded  in  the  General  Court,  or 
Court  of  the  County,  in  which  the  land 
lies.— The  4th  section  directs,  that  all  mort- 
gages, shall  be  recorded  according  to  the 
directions  of  that  act.— The  9th  and  10th  sec- 
tions declare,  that  for  the  purpose  of  giving 
notice  to  purchasers  of  lands,  slaves,  &c.  of 
prior  incumbrances,  memorials  of  all  deeds 
of  lands,  slaves,  Ac.  shall  be  registered,  by 
the  clerk  of  the  General  Court;  and  the 
clerks  of  the  different  County  Courts,  are 
also  directed  to  furnish  the  clerk  of  the 
General  Court,  with  memorials  of  all  deeds, 
recorded  in  their  respective  courts,  which 
are  also  to  be  registered  in  the  General 
Court.  If  then,  the  deed  be  of  lands  and 
slaves,  it  ought  to  be  recorded  in  the  Gen- 
eral Court,  or  court  of  the  county  where  the 
land  lies — if  of  slaves  only,  then  in  the 
General  Court:  In  this  way  only,  will  there 
be  compleat  notoriety  of  all  deeds — if  it  may 
be  recorded  in  the  county  where  the  mort- 
gagee lives,  a  purchaser  must  first  know, 
who  is  the  mortgagee,  before  he  can  know 
to  what  County  Court  to  apply.  If  it  may 
be  recorded  in  any  county,  then,  if  the  clerk 
should  fail  to  send  forward  the  memorial  to 
the  General  Court,  the  registration  will 
afford  no  notice  whatever. 

The  PRESIDENT  requested  Mr.  Mar- 
shall, to  read  the  act  of  1758,  respecting  the 
fraudulent  gifts  of  slaves,    observing,   that 
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this  question  might  perhaps   be  determined 
bj  analogy  to  that. 

Mr.  Marshall. — That  act  relates  to  posi- 
tive gifts,  the  act  of  1748,  to  mortgages — 
that,  to  conveyances  without  consideration. 
— This,  to  conveyances  with  consid- 
183  eration. — The  deeds  *spoken  of  in 
that  law,  may  be  proved  by  two  wit- 
nesses. Those  mentioned  in  this  law  must 
be  proved  by  three. — That  is  passed  ten 
years  after,  and  has  no  reference  to  this: 
there  can  therefore  be  no  analogy  between 
them. 

Campbell  for  the  appellant  in  reply. 

This  case,  depends  entirely  upon  principle, 
and  its  own  peculiar  circumstances — no  aid 
can  be  derived  from  English  cases,  because 
the  reason,  which  has  produced  them  in 
that  country,  do  no  exist  in  this. 

I  contend  1st,  that  the  deed  in  question, 
is  valid  under  the  act  of  1748,  and  2dly,  that 
the  circumstances  attending  the  transac- 
tion, cannot  invalidate  it  upon  the  princi- 
ple of  fraud. 

First,  the  law  of  1748,  is  not  creative  of 
the  right  to  mortgage  personal  property, 
because  it  existed  at  common  law,  but  it 
directs  the  manner  of  giving  notoriety  to 
such  deeds.  The  notice  intended,  is  to  be 
obtained,  by  referring  to  the  registration 
of  the  memorials  of  them,  in  the  General 
Court.  It  is  therefore  unimportant,  in 
what  county  they  are  recorded,  since  the 
General  Court  is  the  place,  where  informa- 
tion is  to  be  obtained,  respecting  the  county 
in  which  the  deeds  were  recorded.  And  if 
the  officer,  whose  duty  it  is  to  forward  these 
memorials  fails  to  do  it,  the  parties  are  not 
thereby  to  suffer. 

Secondly,  Before  the  English  cases  are 
considered,  let  us  recollect  how  this  subject 
stood,  at  the  time  when  Twine's  case  was 
decided;  and  it  will  be  found,  that  the 
facility,  with  which  secret  conveyances 
might  be  made,  rendered  it  proper  for  the 
judges,  to  exercise  a  strictness  (in  order  to 
defeat  every  attempt  to  commit  a  fraud,) 
which  would  have  been  unnecessary,  if  a 
mean  had  been  adopted,  whereby  creditors 
and  purchasers  might  have  guarded  them- 
selves against  it.  This  inconvenience,  pro- 
duced that  statutes  of  Elizabeth,  respecting 
fraudulent  conveyances.  The  preamble, 
recites  the  mischief  which  resulted  from  the 
possession  remaining  in  one  person,  whilst 
the  property  was  transferred  to  another, 
whereby  creditors,  and  purchasers  were  de- 
frauded ;  and  the  judges  stretched  as  far  as 
they  well  could,  to  carry  this  statute  into 
full  effect.  The  cases  referred  to  in  Powell, 
furnish  a  satisfactory  reason  for  the  dis- 
tinction, between  real,  and  personal  prop- 
erty, continuing  in  possession  of  the 
mortgagor.  In  the  first,  purchasers  may 
obtain  notice,  by  recurring  to  the  vicinage 
in  cases  of  feoffments,  or  to  the  records,  in 
cases  of  bargains  and  sales.  But  in  the 
latter,  possession  is  the  highest  evidence  of 
property.  Attend  to  the  difference  between 
the  statute  of  Elizabeth,  and  our  law.  The 
former,  only  punishes  the  fraud,  which 
it    did     not     attempt     to     prevent.      The 


184  *latter,  prevents  its  commission, 
by  directing  the  deeds  to  be  re- 
corded. The  principle  of  caveat  emptor 
therefore,  cannot  with  propriety  apply 
in  England,  because  there  is  no  possible 
mode,  by  which  a  purchaser  can  guard  him- 
self against  prior,  secret  conveyances;  it 
is  otherwise  in  this  country. 

Under  all  the  inconveniencies  above 
pointed  out.  Twine's  case  came  forward. 
The  conveyance  was  absolute  and  was  of 
all  his  property.  No  inventory  of  the  par- 
ticular articles;  and  want  of  notoriety ^  is 
there  stated  as  the  foundation  of  the  deci- 
sion. This,  is  the  case  of  a  mortgage, 
which  from  its  nature  imports,  that  the 
possession  is  to  remain  with  the  mortgagor. 
There  is  a  specification  of  the  property  con- 
veyed, and  an  appraisement  annexed.  A& 
to  the  inconveniences  arising  from  the  want 
of  notoriety,  see  2  Blac.  Com.  338—342- 
Pow.  on  Mortg.  2  Ed.  p.  286—290. 

If  then,  possession  remaining  with  the 
mortgagor,  be  not  in  this  country,  an  evi- 
dence of  fraud,  what  are  the  other  circum- 
stances relied  upon?  relationship — if  the 
transaction  be  otherwise  fair,  the  prefer- 
ence given  by  a  son  to  a  father,  can  be  no 
evidence  of  fraud.  The  time, — Since  there 
are  no  bankrupt  laws,  or  principles  growing 
out  of  them  in  this  country,  which  pro- 
hibits a  debtor  from  prefering  one  creditor, 
to  another,  the  circumstance  of  time  is  un- 
important, if  it  be  antecedent  to  the  execu- 
tion delivered.  But  the  strongest  proof 
that  this  transaction  was  real,  and  not  col- 
orable, is,  that  in  April  1784,  H.  Clayborn, 
mortgaged  his  land  (which  his  creditors 
could  not  have  touched, )  to  his  father,  Har- 
rison, and  William  P.  Clayborn,  whose 
claims  were  found  to  exceed  the  value  of  the 
property  first  mortgaged.  If  he  found  him- 
self safe  in  the  power  of  a  father,  would  he 
also  have  thrown  himself  upon  the  mercy 
of  strangers,  if  the  transaction  had  not 
been  real? 

The  PRESIDENT  pronounced  the  fol- 
lowing opinion  and  decree,  viz.  **The  deed 
of  mortgage,  dated  the  1st  of  February  1783. 
from  Herbert  Clayborn  to  Augustine  Clay- 
born, in  the  decree  mentioned,  if  made  for 
a  valuable  and  bona  fide  consideration,  was 
not  void  by  reason  of  Herbert  Clayborn  the 
mortgagor,  retaining  possession,  of  the 
slaves  and  other  estate  thereby  mortgaged 
to  the  said  Augustine,  ks  the  said  deed  was 
duly  recorded,  and  that  therefore  the  con- 
sideration should  have  been  enquired  into, 
and  accounts  taken  and  settled  between  the 
parties,  before  the  deed  was  declared   void 

on  that  principle,  which  could  not  be 
185      property  done  in  this  suit,  as  *Charles 

Harrison  one  of  the  mortg^agees  is 
not  a  party.  But  this  court  is  of  opinion, 
that  as  the  said  Augustine  suffered  the  said 
Herbert  to  retain  the  possession  of  the 
slaves,  and  other  estate,  on  which  the  ap- 
pellees execution  was  levied,  after  the  sales 
in  October  and  November,  for  which  bills 
of  sale  were  made,  (as  referred  to  in  the 
answer  of  the  appellant,    and   filed    among 
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the  exMbita  in  this  cause,)  releasing  the 
equity  of  redemption/  and  conveying  the 
absolute  property  in  the  estate,  thereby 
conveyed  and  confirmed,  to  the  said  Augus- 
tine, which  bills  of  sale  were  not  recorded 
until  the  14th  of  April  1785;  that  they  were 
fraudulent  and  void  as  to  the  appellee,  and 
neither  the  said  sales,  nor  the  prior  mort- 
gage which  had  ceased  to  operate,  did  pro- 
tect the  estate,  (then  sufficient  to  satisfy 
his  demand)  from  his  execution,  and  that 
there  is  no  error  in  the  decree  for  the  pay- 
ment of  the  appellee* s  debt  and  costs. 

Decree  affirmed. 


Tarpley's  Administrator  v.   Dobyns. 

April  Term,  17V3. 

Surprise-When  Equity  Will  Not  Relieve. •-Tbe  plain- 
tiff went  to  trial  at  Law  in  a  case  where  he  might 
haye  sued  In  Equity,  and  a  verdict  by  surprise 
wassriven  against  him.  He  shall  not  afterwards 
resort  to  a  Court  of  Chancery. 

.This  was  a  suit  in  Equity,  instituted  in 
the  County  Court  of  Richmond,  by  the  pres- 
ent appellant.  The  bill  charges,  that  there 
were  various  specie  dealings,  between  the 
intestate  of  the  plaintiff,  and  the  defend- 
ant;  and  that  upon  a  settlement  made  in 
1779,  there  being  a  balance  found  due  from 
the  defendant,  he  executed  a  bond  for  £fi\ 
current  money,  the  amount  thereof.  That 
this  was  understood  by  the  parties,  to  be  a 
specie  debt,  and  as  a  proof,  that  such  was 
the  meaning  of  the  parties,  the  defendant, 
afterwards  paid  £^\  10,  in  specie,  and  still 
acknowledged  himself  further  indebted  to 
the  plaintiff's  intestate;  which  could  not 
have  been  the  case,  if  the  debt  had  been 
subject  to  the  legal  scale  of  depreciation, 
which  in  1779,  was  10  for  one.  That  the 
plaintiff,  instituted  a  suit  at  law,  against 
the  defendant,  and  not  suspecting  that  the 
defendant  would  attempt  to  contend,  that  the 
debt  should  be  scaled,  he  was  unprepared  to 
prove  the  defendant's  declarations,  tending 
to  shew,  that  he  considered  it  as  a  specie 
debt. — In  consequence  whereof,  the  jury  re- 
duced the  debt,  to  a  smaller  sum,  than 
the  defendant  had  actually  paid, 
186  *and  found  a  verdict  against  the 
plaintiff.  The  bill  prays,  that  the 
defendant  may  be  decreed  to  pay  the  ;f54, 
in  specie  with  interest,  after  deducting  the 
above  payments. 

To  this  bill,  the  defendant  demurred  for 
want  of  equity.  The  demurrer  being  sus- 
tained in  the  County  Court,  as  also  in  the 
Hig'h  Court  of  Chancery  where   it  was  car- 


^Eqalty  Practice— SurprlM.— For  the  proposition 
that,  where  the  plaintiff  goes  to  trial  at  law  in  a 
case  where  he  might  have  sued  in  equity  and  a 
verdict  by  surprise  is  given  against  him.  he  shall 
not  afterwards  resort  to  a  court  of  chancery,  the 
principal  case  is  cited  and  approved  in  Harvey  v. 
Fox,  5  lL«igh  449;  Oswald  v.  Tyler,  4  Rand.  32,  46,  47. 
50. 

See  also,  Terrell  v.  Dick.  1  Call  546.  and  foot-note. 


ried  by  appeal,  the  plaintiff  below  appealed 
to  this  court. 

The  cause,  being  argued  here  by  Mr. 
Campbell  for  the  appellant ; 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

We  feel  no  difficulty  in  declaring,  that 
both  decrees  are  right.  Although  the  ap- 
pellant might  have  resorted  to  a  Court  of 
Equity  in  the  first  instance,  if  his  case 
would  bear  it,  it  is  now  too  late,  after  hav- 
ing made  his  election,  to  take  a  trial  at  law. 
As  to  the  surprise,  which  is  made  the  pre- 
text for  this  application  to  a  Court  of 
Equity  it  ought  not  to  benefit  the  appellant 
in  the  present  case ;  since,  when  he  discov- 
ered a  disposition  in  the  appellee,  to  avail 
himself  of  his  legal  advantage  at  the  trial, 
he  might  have  suffered  a  nonsuit. 

Decree  affirmed. 


Anderson  v.    Bernard. 

April  Term,  1798. 

Nonpayment  of  Pees  Due  Deputy  Cleric— Rigrlit  of 
Sheriff  to  DlAtrain-Qu«re.«— If  a  Sheriff  can 
distrain  for  nonpayment  of  fees  stated  in  the 
Clerk's  bill,  as  due  to  the  Deputy  Clerk. 

This  was  an  action  of  trespass,  brought 
in  the  District  Court  of  Prince  Edward,  by 
the  appellant,  against  the  appellee,  for  tak- 
ing a  saddle  from  his  possession.  Plea,  not 
guilty.  The  defendant  at  the  trial  offered 
in  evidence  to  tTie  jury,  a  record  of  his 
qualification  as  a  deputy  sheriff,  and  also 
a  witness  to  prove,  that  the  defendant,  as 
deputy  sheriff,  had  seized  the  saddle  in  the 
declaration  mentioned,  to  satisfy  certain 
fees  due  in  1781,  to  the  clerk  of  the  General 
Court.  The  account  of  the  fees  due,  and 
stated  in  the  record  to  have  been  produced 
in  evidence,  is  headed  thus,  *^Dr.  Thomas 
Anderson,  to  Adam  Craig,  c'eputy  clerk, 
General  Court."  To  this  evidence  the 
plaintiff  filed  a  bill  of  exceptions.  Verdict 
and  judgment  for  the  defendant,  from 
which  the  plaintiff  appealed. 

Ronold  for  the  appellant,  contended,  that 
the  deputy  clerk,  was  not  entitled  by  law 
to  demand  fees  from  suitors,  and  therefore, 
the  account  offered  in  evidence,  could  not 
justify  the  sheriff  in  levying  the  distress. 
That  these  summary  modes  of  en- 
187  forcing  *the  payment  of  debts,  ought 
to  be  strictly  pursued,  to  prevent  op- 
pression upon  individuals. 

The  sheriff  saw  his  authority,  and  ought 
to  have  known,  that  no  fees  could  be  dis- 
trained for,  but  such,  as  were  due  to  the 
principle  officers  of  the  courts.  The  evi- 
dence therefore,  was  improperly  admitted 
by  the  court. 

Marshall  for  the  appellee.  By  the  act  of 
19th  Geo.  II.  C.  1,  2  12,  the  sheriff,  if  sued 
for  levying  a  distress  for  officers  fees,  is 
permitted  to  plead  the  general  issue,  and  to 


♦The  principal  case  is  cited  in  Mayor,  etc.,  of 
Alexandria  v.  Chapman,  4  Hen.  &  M.  276:  Greenhow 
V.  Barton,  1  Munf.  SOS. 
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give  in  evidence  the   special   matter  of  his 
justiiication. 

As  to  the  mode  of  stating  the  account,  by 
which  the  deputy  clerk  is  made  the  cred- 
itor, no  advantage  can  now  be  taken  of  it ; 
because  the  account,  though  it  appears  in 
the  record,  is  properly  no  part  of 'it,  nor  is 
it  excepted  to,  as    inadmissible    testimony. 

The  court  being  divided  in  opinion,  the 
judgment  was  affirmed. 


Johnson  v.  Bourn. 

April  Term,  1793. 

Joint  Trespass— Separate  Actions— Witnesses.*— If  sep- 
arate actions  be  brouffht  aeralnst  two  for  a  joint 
trespass,  one  defendant  is  a  competent  witness  for 
the  other. 

This  was  an  action  of  assault  and  battery, 
brought  by  the  defendant  in  error  in  the 
District  Court  of  Charlottsville.  There 
were  two  pleas  put  in,  1st  not  guilty :  and 
2dly,  a  justiiication.  The  defendant,  at 
the  trial,  offered  the  testimony  of  a  witness, 
against  whom  a  separate  action  was  then 
depending  at  the  suit  of  the  plaintiff  for  an 
assault  committed  at  the  same  time.  The 
court,  refused  to  suffer  the  witness  to  be 
examined,  considering  him  to  be  incompe- 
tent, on  account  of  his  being  sued  as  a  joint 
trespasser. 

The  defendant  below  filed  a  bill  of  excep- 
tions to  the  opinion  of  the  court,  and  a 
verdict  and  judgment  being  given  against 
him,  he  obtained  a  supersedeas  from  this 
court. 

Ronold  for  the  plaintiff.  There  seems  to 
be  no  good  reason,  for  rejecting  this  witness 
upon  the  ground  of  incompetency.  A  per- 
son named  in  the  simul  cum,  may  give 
testimony  for  the  defendant,  in  an  action 
of  trespass.  Bull.  Ni.  pri.  285.  Wat- 
son V,  Shelly,  1  Term  Rep.  301  is  expressly 
in  point.  Hardw.  Cas.  360  and  3  Term  Rep. 
27. — in  the  last  case,  this  principle  is  laid 
down — that  if  the  witness,  is  neither  to 
gain,  nor  lose,  by  the  event  of  the  cause  in 
which  he  deposes,  or  if  the  verdict  cannot 
be  given  in  evidence  for,  or  against  him, 
he  cannot  be  objected  to  on  the  score  of  in- 
competency. 
188  ♦Marshall       for       the     defendant. 

My  own  opinion  is,  that  the  law  is 
correctly  stated  by  Mr.  Ronold,  but  the 
point  has  been  otherwise  determined  in  the 
General  Court,  upon  an  indictment  for  an 
assault. 

The  PRliiSIDENT.  The  plaintiff,  by 
bringing  separate  actions,  has  removed  all 
objection  to  the  testimony  of  the  witness, 
since  the  verdict  in  one  suit,  cannot  be 
given  in  evidence  in  the  other.  The  ob- 
jection therefore  can  only  go  to  the  credi- 
bility, not  to  the  competency  of  the  witness. 

Judgment  reversed— verdict  set  aside,  and 
new  trial  awarded,  with  directions  to  admit 
the  examination  of  the  witness. 

♦The  principal  case  is  cited  in  Greeley  y.  Smith,  10 
Fed.  Cas.  1076. 


William  Eustace  v.   Gasklns  Exetutor 
of  Eustace. 

April  Term,  1793. 

Riffht  Unasserted— Presamptlon— How   Rebutted.*-A 

right,  for  a  length  of  time  unasserted,  is  open  to  a 
presumption  of  iu  having  been  satisfied,  suffi- 
ciently strong  to  defeat  it.  But  this  presumption 
may  be  opposed  by  circumstances  accounting  for 
the  forbearance. 

Profits  off  Land— By  Wliom  Ascertained.t- The  value 
and  profits  of  land  being  in  the  nature  of  damages, 
ought  to  be  ascertained  by  a  Jury,  and  not  by 
Commissioners. 

Suit  against  Executor^— Qualification  of  Another 
after  Bill  Filed  —  Parties.— After  bill  filed  againsi 
one 'executor,  if  the  other  executor  qualify,  he 
ought  to  be  made  a  party  to  the  suit  as  soon  as  it 
is  known  that  he  has  so  qualified. 

This  was  a  suit  in  equity,  instituted  by 
the  appellant  in  the  County  Court  of  Lan- 
caster. The  object  of  the  bill  is,  to  recover 
a  compensation,  for  certain  lands  devised 
to  the  plaintiff,  by  his  father,  William 
Eustace,  and  afterwards  recovered  from 
him  at  law,  by  some  person  having  a  better 
title. 

This  claim,  is  founded  upon  a  clause  in 
the  will  of  the  said  William  Eustace  the 
father,  by  which  he  desires,  that  in  case 
the  land  given  to  his  son  William,  should 
be    recovered   from  him,  his  son  John  (the 


•Payment— Presumption— Lapse  of  Time— The  pre- 
sumption of  payment  is  not  a  legal  presumption 
absolutely  conclusive,  but  it  is  a  presumption  of 
fact;  which,  though  not  conclusive,  is  yel  prima  fade 
proof  of  payment  If  less  than  twenty  years,  though 
nearly  that  time,  have  elapsed,  all  the  circum- 
stances are  considered,  including  lapse  of  time,  aud 
their  natural  weight  as  evidence  is  to  be  given  to 
each  circumstance,  including  lapse  of  time,  but  if 
twenty  years  has  elapsed  a  legal  presumption  arises, 
which  must  be  accepted  as  proof,  unless  the  con- 
trary appears  by  evidence.  But  this  presumption 
may  be  rebutted  by  proof  which  is  satisfactory  that 
the  debt  has  not  been  paid,  such  as  the  proof  of  pay- 
ment of  Interest  within  the  twenty  years,  the  con- 
tinued absence  from  the  country  of  the  obligee,  the 
continued  insolvency  of  the  defendant  or  obligor, 
or  other  strong  circumstances  showing  nonpay- 
ment, or  showing  good  causes  for  longer  forbear- 
ance. Hale  V.  Pack,  10  W.  Va.  I5i,  citing  Eu%tac«  r. 
Gaskins.  1  Wash.  188.  See  also,  citing  the  principal 
case,  Criss  v.  Criss,  28  W.  Va.  404;  foot-note  to  Mulli- 
day  V.  Machir,  4  Gratt.  1. 

tProfits  of  L^ind- By  Whom  Ascertained.- In  Cooke 
V.Wise.  3  Hen.  &  M.  463.  the  principal  case  is  quoted 
from  as  holding  that,  the  value  and  profits  of  laud 
being  in  the  nature  of  damages  ought  to  be  ascer- 
tained by  the  jury  and  not  by  commissioners. 

On  this  question,  the  principal  case  is  cited  in  Rob. 
erts  V.  Stanton,  2  Munf .  138,  tS9,  and  overruled,  which 
case  holds  that,  it  is  not  error  in  a  court  of  equity  to 
direct  commissioners  instead  of  a  Jtirv,  to  state  and 
report  an  account  of  the  profits  of  land.  The  prin- 
cipal case  is  cited  in  foot-note  to  Kennedy  v.  Baylor, 
1  Wash.  162. 

^Executors  and  Administrators.— See  monographic 
note  on  "Executors  and  Administrators'*  appended 
to  Rosser  v.  Depriest,  6  GratL  6. 
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testator  of  the  defendants,  to  whom  he  de- 
vised the  principal  part  of  his  estate,) 
should  purchase  it  for  his  said  son  William. 
In  1742,  the  recovery  was  obtained,  and  the 
testator  of  the  defendants,  died  in  1785. 

This  suit  was  instituted  in  1788,  and  the 
bill,  accounts  for  the  delay  in  bringing  the 
suit,  by  charging,  that  the  testator  of 
the  defendant  amused  the  plaintiff,  until 
his  death,  with  promises  of  providing  for 
him  by  his  will.  Some  proof  of  such  a 
promise,  as  well  as  an  acknowledgment  by 
John  Eustace,  of  the  plaintiff's  forbearance, 
appears  in  the  record.  The  defendant,  in 
his  answer,  principally  relies  upon  the 
length  of  time.  Exceptions  were  taken, 
and  filed  by  the  -defendant,  on  account  of 
the  Courtis  refusing  to  receive  the  answer 
of  Mrs.  Eustace,  who  is  stated  in  the  ex- 
ceptions to  have  qualified  as  executrix  of 
John  Eustace  since  the  institution   of    this 

suit. 
189  »The    County    Court,    directed    the 

value  of  the  land  in  1742,  and  the 
back  rents,  to  be  ascertained  by  commis- 
sioners, and  decreed  the  amount  thereof,  to 
the  plaintiff,  the  present  appellant. 

This  decree,  was  reversed  in  the  High 
Court  of  Chancery,  and  an  appeal  was  taken 
from  thence,  to  this  court. 

Washington  for  the  appellee.  The  first 
objection  which  occurs  to  the  decree  of  the 
County  Court  is,  that  there  is  not  Huch  tes- 
timony in  the  cause,  as  could  warrant  a 
recovery  upon  any  principal.  The  will  of 
William  Eustace  the  elder,  is  not  made  an 
exhibit,  nor  admitted  by  the  defendants  in 
their  answer;  neither  is  there  any  other 
evidence  of  the  recovery  stated  in  the  bill, 
but  a  judgment  in  ejectment  against  John 
Eustace,  an  infant,  of  some  land;  but 
whether  of  that,  advised  by  the  will  of  Wil- 
liam the  father,  does  not  appear. 

But  I  rely  principally  upon  the  length  of 
time,  which  has  elapsed,  since  the  recovery 
stated  in  the  bill.  Substantial  justice  and 
wise  policy  demand,  that  in  all  cases, 
whether  legal,  or  equitable,  there  should  be 
a  period,  beyond  which  no  claims  should 
be  litigated :  such  a  length  of  time,  as  cre- 
ates a  presumption  of  payment,  or  of  satis- 
faction made,  is  considered  as  much  an 
equitable  bar  in  this  court,  as  if  it  came 
within  any  positive  act  of  limitation.  In 
the  case  of  Standish  v.  Radley,  2  Atk.  177, 
where  portions,  which  became  due  in  1673, 
were  sued  for  in  1717,  lord  Hardwicke  de- 
termined, that  such  a  lapse  of  time,  creates 
a  strong  presumption,  that  they  had  been 
paid,  and  amounts  almost  to  the  proving  of 
a  negative  to  induce  the'  court  to  believe 
them  still  unpaid. 

So,  in  the  case  of  Smallman  v.  Hamilton 
2  Atk.  71,  an  annuity  devised  by  will,  was 
considered,  as  being  barred  by  length  of 
time,  on  the  presumption,  tho'  forborne  to 
be  sued  for  10  years  only — see  also  3  Atk. 
105-226,  1  Har.  Cha.  Prac.  375. 

Marshall  for  the  appellant.  I  admit  that 
length  of  time,  which  induces  a  presump- 
tion, that  the  claim  has  been  satisfied,  will 


create  an  equitable  bar.  But  this  presump- 
tion, may  be  repelled  by  testimony  account- 
ing for  the  delay,  and  in  this  case,  there  is 
a  sufficient  reason  assigned,  and  proved,  for 
the  appellant's  not  asserting  his  right,  at 
an  earlier  day.  It  appears,  that  the  testator 
of  the  appellee  had  been  long  married, 
without  having  children — that  he  acknowl- 
edged his  brother's  lenity,  in  not  coercing 
satisfaction  of  his  claim,  and  promised,  to 
make  him  an  ample  provision  at  his  death. 
There  is  no  room  then,  to  let  in  a  pre- 
sumption of  payment,  upon  which  alone, 
this  equitable  bar  can  be  set  up. 

190         ♦Tne    PRESIDENT    delivered    the 
opinion  of  the  court. 

The  judge,  who  pronounced  the  decree  of 
reversal  in  this  case,  seems  to  have  consid- 
ered no  other  question,  but  the  presump- 
tion against  the  demand,  on  account  of  its 
antiquity.  It  is  undoubtedly  true  in  gen- 
eral, that  a  right,  for  a  length  of  time  un- 
asserted, is  subject  to  a  presumption  of  its 
having  been  satisfied,  sufficiently  strong, 
to  defeat  it.  But  it  is  equally  true,  that 
this  presumption  may  be  opposed  by  cir- 
cumstances, accounting  for  the  forbearance. 
In  this  case,  we  think  a  sufficient  reason 
for  the  delay  is  assigned,  and  satisfactorily 
proved.  The  decree  of  the  Chancellor  is 
therefore  erroneous,  and  must  be  reversed. 
As  to  that  of  the  County  Court,  we  have 
felt  some  difficulty  in  deciding,  what  ought 
to  be  done  with  it ;  it  cannot  be  sustained 
upon  any  principle.  The  will  not  having 
been  made  an  exhibit  in  the  cause,  and  the 
only  evidence  of  a  recovery,  of  the  land  in 
question,  being  a  judgment  of  the  General 
Court,  against  John  Eustace,  for  some  land, 
(but  what  land  does  not  appear,)  the  decree 
was  certainly  made,  without  sufficient  tes- 
timony to  warrant  it.  In  the  next i  place, 
Mrs.  Eustace  ought  to  have  been  made  a 
party,  so  soon  as  it  was  known,  that  she 
had  qualified  as  executrix  to  her  husband 
John  Eustace.  Her  answer  might  have  dis- 
closed something  important,  of  her  own 
knowledge.  The  court  ought  to  have  di- 
rected an  issue,  to  try,  whether  any,  and 
what  part  of  the  plaintiff's  land,  had  been 
recovered,  as  well  as  the  value  and  profits 
thereof,  which  being  in  the  nature  of  dam- 
ages, ought  to  be  ascertained  by  a  jury,  and 
not  by  commissioners. 

The  decree  of  that  court  therefore,  must 
also  be  reversed,  as  well  as  the  proceedings 
subsequent  to  the  answer.  The  plaintiff  to 
have  leave  to  amend  his  bill,  so  as  to  make 
Mrs.  Eustace  a  party  defendant,  and  the 
cause  to  be  sent  back  to  the  County  Court, 
to  be  there  proceeded  in. 


Tomlin,  Mitchell,  and  How  v.  Kelly. 
April  Term,  1798. 
Limitations -Act  of  i779-To  Wliat  Applies. •-The  Act 
of  Assembly  of  October,  1779,  c.  3.  "for  d i scour agingr 


•UmiUitions-Actsoff  1779— To  What  Applies.— For 

the  proposition  that     the  Act    of  1779.  ch.  8.    for 
dlscouraerinff  extensive  credit  applies  only  to  store 
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extensive  credit,  and  repealing-  tbe  law  prescrib- 
inff  tbe  metbod  of  proving  book  debts,*'  applies 
only  to  tbe  store  accounts  of  retail  mercbaats. 

This  was  an  actioa  upon  the  case,  for 
goods  sold  and  delivered,  brought  by  the 
plaintiffs  in  the  General  Court, 
191  *from  whence  it  was  sent  to  the  Dis- 
trict Court  of  Northumberland.  The 
jury  found  a  special  verdict,  in  the  follow- 
ing words  to  wit,  '*we  find  for  the  plaintiff, 
;flOO:  9:  6j^  damages,  if  the  court  shall  be 
of  opinipn,  that  an  action  can  be  main- 
tained, for  goods,  wares  and  merchandizes, 
imported  for  sale  by  the  plaintiffs,  who 
kept  no  retail  store,  but  who  sold  the  same 
at  public  auction,  on  a  wharf,  and  delivered 
them  to  the  defendant  twelvemonths  before 
this  suit  was  brought,  otherwise  we  find  for 
the  defendant." — 

Judgment  upon  this  special  verdict  was 
given  for  the.  defendant  in  the  District 
Court,  and  a  writ  of  supersedeas  was 
granted  by  this  court. 

Campbell  for  the  plaintiffs  in  error. — The 
question  is,  whether  this  case  shall  be  con- 
strued to  come  within  the  operation  of  the 
act  of  October  1779  Ch.  3,  '*  for  discouraging 
extensive  credits,  and  repealing  the  act 
prescribing  the  method  of  proving  book 
debts.*'     I  am  to  contend  it  does  not. 

The  act  passed  in  1748,  which  is  intended 
to  be  repealed,  will  serve  to  throw  light 
upon  the  true  intention  of  the  legislature, 
in  passing  the  law  more  immediately  in 
question.  The  preamble  to  that  law,  as 
well  as  the  enacting  clause,  is  literally  con- 
lined  to  the  sale  of  goods  by  retail,  and  was 
intended  to  provide  a  species  of  evidence 
unknown  to  the  common  law ;  by  which, 
retail  merchants  were  permitted  to  prove 
their  store  accounts  by  their  own  oath. 
This  law,  not  only  opened  a  door  to  perju- 
ries, and  to  iniinite  frauds,  but  tended  to 
encourage  extensive  credits,  from  the  facil- 
ity of  establishing  such  demands.  To  re- 
peal this  law,  and  to  do  awaj'  its  effects  as 
to  extensive  credits,  was  obviously  the  de- 
sign of  the  act  of  1779.  The  preamble  re- 
cites, that  the  method  of  proving  book 
debts,  and  the  extensive  credits  formerly 
given  by  merchants  and  traders,  had  been 
found  injurious  to  this  commonwealth:  the 
law  then  proceeds  to  repeal  the  law  of  1748, 
and  to  enact,  **that  all  actions,  founded 
upon  account  for  goods  sold  and  delivered, 
or  for  any  articl.es  charged  in  any  store  ac- 
count, shall  be  commenced  within  six 
months,  after  the  cause  of  action  accrued, 
and  not  after.**  The  mischief  stated  in  the 
preamble,  existed  only  in  the  retail  busi- 
ness, which,  almost  entirely  formed  the  in- 
ternal commerce  of  this  country,  before  the 
war,  and  of  course,  must  have  been  alluded 
to,  by  the  legislature. 

The  law  requires  each  item  in  the  account, 
to    be    truly   dated,    which  is  an  additional 

accounts  of  retail  mercbants,  tbe  principal  case 
is  cited  in  foot-note  to  Beall  v.  Edmondson,  8  Call 
515;  Wortbam  v.  Smitb.  16  GratL  491,  498,  494.  495, 
and  foot-note\  Radford  v.  Fowlkes.  86  Va.  852,  8 
S.  E.  Rep.  817. 


proof,  that  the  retail   trade   was  alone  con- 
templated. 
192  *Warden  for  the   defendant.     When 

a  law  is  expressed,  as  this  is,  in  f^en- 
eral  terms,  reasons  for  forming  constructive 
exceptions  from  it,  ought  to  be  so  strong, 
as  to  leave  nothing  to  con  lecture— when- 
ever we  quit  the  plain  expressions  of  a  law, 
to  wander  at  large  in  the  wide  field  of  con- 
struction, we  should  be  sure,  that  the  guides 
we  take  will  not  mislead  us. 

The  legislature  had  two  motives  for  pass- 
ing the  law  of  1779— the  one,  to  repeal  the 
act  of  1748,  because  it  warranted  an  unsafe 
species  of  evidence — the  other,  to  prevent 
extensive  credits,  as  an  evil  independent 
of,  and  not  growing  out  of  the  act  of  1748 
— for  if  it  had  necessarily  resulted  from 
that  law,  it  must  have  expired  with  the 
law,  and  need  not  have  been  stated  as  a 
primary  mischief,  intended  to  be  cured.  If 
it  had  been  considered  merely  as  a  conse- 
quence, it  was  highly  absurd  to  entitle  the 
law,  **an  act  for  discouraging  extensive 
credits,  and  repealing  the  law  prescribing 
the  method  of  proving  book  debts.**  The 
second  clause  of  the  act,  creates  a  bar 
against  all  actions  founded  upon  account 
for  goods  sold  and  delivered,  or  for  any 
articles  charged  in  any  store  account. 

Now,  is  this  an  action  for  goods  sold  and 
delivered,  or  not?  If  the  law  only  meant 
store  accounts,  why  is  the  former  part  of 
this  clause  inserted?  the  latter  would  have 
answered  the  purpose. 

If  it  were  politic,  to  prevent  extensive 
credits  in  the  confined  sales  of  a  retail  store, 
the  reason  applies  a  fortiori  to  extensive 
wholesale  negociations ;  if  it  were  wise  to 
prevent  it,  when  transacted  in  a  house  by 
private  bargain,  was  it  not  equally  so,  if 
sold  upon  a  wharf  at  public  auction. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

In  discussing  the  case  of  Beale  and  Ed- 
mundson,  it  was  agreed  by  the  unanimous 
opinion  of  a  full  court,  that  the  act  of  1779, 
applied  only  to  the  store  accounts  of  retail 
dealers ;  and  we  should  feel  ourselves  bound 
by  that  opinion,  unless  it  were  over-ruled 
by  as  full  a  court,  even  if  our  sentiments 
at  this  time,  respecting  the  principle  then 
established  were  different  from  what  they 
then  were.  But  the  present  court  retain 
the  same  opinion  upon  the  subject ;  and  must 
therefore  pronounce  the  law  to  be  in  favour 
of  the  plaintiffs,  upon  the  special  conclu- 
sion of  the  verdict. 

Judgment  reversed,  and  to  be  entered  for 
the  plaintiff.  


193 


♦OCTOBER  TERM,  1793. 


James  M'Alisterv.  John  M'Alister. 

October  Term,  1793. 

Arbitration— Admission  of  Improper  Evidence  by  Ar. 

bltrators— Effect.*— If  upon  a  reference  by  a  mleof 

Court,  the  arbitrators  admit  Improper  evidence. 


•See  monosrraptalc  twte  on  "Arbitration  and 
Award"  appended  to  Bassett  v.  Cnnninfirbaxn.  9 
Gratt,  684. 
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sucb  as  the  testlmoay  of  one  of  the  parties,  or  of 
his  wife,  the  other  party  ought  to  he  permitted  by 
the  Court  to  prove  "that  fact :  and  being  proved, 
the  Ck>urt  ought  to  set  aside  the  award,  and  direct 
a  trial  by  jury. 

The  defendant  in  error  brought  an  action 
upon  the  case  against  the  plaintiff,  in  the 
County  Court  of  Berkeley — Plea  non  assump- 
sit. By  a  rule  of  court  entered  in  Novem- 
ber 1789,  the  parties,  submitted  all  matters 
in  difference  between  them  in  this  suit,  to 
the  final  determination  of  two  arbitrators, 
mutually  chosen,  and  in  case  of  their  dis- 
ag-reement,  they  to  chuse  an  umpire,  whose 
award,  or  the  award  of  such  umpire  there- 
upon, to  be  made  the  judgment  of  the  court. 
The  two  arbitrators  not  agreeing,  named 
an  umpire,  who,  ''after  examining  the 
papers  filed  in  the  suit,  and  after  considering 
the  claim  of  the  plaintiff,  and  the  various 
charges  exhibited  in  an  account  rendered 
by  the  defendant,  in  bar  to  the  claim  of  the 
said  plaintiff,  declared  his  opinion ;  that 
the  plaintiff  should  not  recover  his  said 
claim,  but  on  the  contrary,  his  suit  be  dis- 
missed at  his  own  costs. ' '  This  award  being 
returned,  was  objected  to  l?y  John  M'Alis- 
ter,  the  plaintiff  below,  whereupon  a  rule 
was  made,  to  shew  cause,  why  the  award 
should  not  be  set  aside? 

Upon  this  rule,  a  motion  was  made  to  set 
aside  the  award,  and  the  plaintiff,  in  sup- 
port of  his  motion,  offered  to  prove  by  the 
arbitrators  and  umpire,  that  the  umpire  had 
admitted  the  depositions  ot  James  M'Alis- 
ter,  the  defendant,  and  of  his  wife, 
194  *to  be  read  as  evidence  before  him. 
But  the  court,  refusing  to  examine 
these  witnesses,  determined  that  the  award 
should  be  made  the  judgment  of  the  court. 
To  this  opinion,  the  plaintiff  filed  a  bill  of 
exceptions,  which  was  sealed. 

From  this  judgment,  John  M'Alister  ap- 
pealed to  the  District  Court  of  Winchester, 
where  it  was  reversed,  the  award  set  aside, 
and  a  new  trial  directed ;  the  court  being  of 
opinion,  that  the  oath  of  the  party,  was 
improperly  admitted  as  evidence  by  the 
umpire. 

The  plaintiff  in  this  court,  obtained  a  su- 
persedeas, to  the  judgment  of  the  District 
Court,  assigning  for  error,  that  that  court 
reversed  the  judgment  of  the  County  Court, 
because  the  umpire  admitted  improper  evi- 
dence, whereas,  if  the  County  Court  erred  in 
refusing  to  examine  the  witnesses,  all  that 
the  District  Court  should  have  done,  would 
have  been  to  reverse  that  judgment,  and  to 
direct  the  evidence  to  be  admitted  to  prove 
the  admission  of  the  improper  testimony,  if 
any  there  was. 

The  following  is  the  opinion  and  judg- 
ment of  this  court. 

*'That  the  testimony  of  the  defendant 
James  M'Alister  and  Sarah  his  wife,  was 
not  proper  in  this  suit,  and  ought  not  to 
have  been  admitted  without  the  consent  of 
the  phiintiff ;  and  that  if  the  umpire  on  the 
proceedings  mentioned,  did  receive  and  ad- 
mit their  depositions  as  evidence,  in  the 
matters   in  difference  between  the  parties 


in  this  suit,  submitted  to  him,  his  umpir- 
age and  award  should  have  been  set  aside, 
and  a  trial  by  jury  awarded  by  the  County 
Court.  The  judgment  of  the  District  Court 
is  therefore  erroneous.  The  judgment  of 
the  County  Court  is  also  erroneous,  in  not 
allowing  the  plaintiff  to  prove,  that  the 
depositions  of  the  said  James  and  Sarah 
M'Alister  were  admitted  as  evidence  by  the 
said  umpire,  as  (it  is  stated  in  the  bill  of 
exceptions  filed  in  this  cause,)  the  plaintiff 
offered  to  do." 

Both  judgments  reversed  with  costs.  The 
cause  sent  back  to  the  County  Court,  to  re- 
ceive such  proof,  and  for  further  proceed- 
ings.   

Wilson  and  M'Raev.  Keeling. 

October  Term,  1793. 

Paper  Money— Scale  of  Depreciation*— Case  at  Bar.— Id 

April,  1778.  a  sum  of  paper  money  was  lent,  not  to 
be  repaid  In  less  than  twelve  months  thereafter. 
The  money  was  tendered  shortly  after  the  expira- 
tion of  the  twelve  months,  and  was  refused.  A 
mortga.ge  having  beea  given  to  secure  the  debt, 
the  mortg-affee  brought  an  ejectment,  and  recov- 
ered possession  of  the  mortfirasred  premises.  Upon 
a  bill  filed  for  relief,  the  mortsraffee  will  be  decreed 
to  recovery  upon  payment  of  the  debt  accordins: 
to  the  scale  of  depreciation,  of  the  day  when  the 
money  was  lent  (notwithstandinfir  he  had  received 
the  identical  money  in  discharge  of  a  specie  debt, 
and  notwithstandinff  the  mortiraffor  employed  the 
same  in  the  discharge  of  a  special  debt)  without 
interest  from  the  time  of  the  tender,  to  that 
of  a  new  demand. 

This  was  an  appeal  from  the  High  Court 
of  Chancery — Keeling,  the  plaintiff  in  that 
Court,  borrowed  from  M'Rae  in  April  1778, 

a  sum  of  paper   money  amounting  to 
195      ;f422:  18,   not  *to    be    repaid    in   less 

than  twelve  months  thereafter,  which 
money,  (the  answer  states,)  belonged  to  the 
ward  of  M'Rae,  being  so  much  received  by 
him  in  discharge  of  a  specie  debt  due  to  the 
ward.  Keeling  conveyed  to  Wilson  as  a 
trustee  for  M*Rae,  certain  property  by  way 
of  mortgage,  to  secure  this  loan— after  the 
money  became  due,  but  not  on  the  very  day. 
Keeling  tendered  the  debt  in  paper  money, 
to  Wilson  the  trustee,  who  refused  to  re- 
ceive it.  An  ejectment  being  brought,  to 
recover  possession  of  the  mortgaged  prem- 
ises, a  judgment  was  thereupon  obtained. 
Keeling  filed  his  bill  in  the  High  Court  of 
Chancery  praying  an  injunction,  and  lib- 
erty to  redeem,  upon  pa3'ing  according  to 
the  scale  of  depreciation,  at  the  time  when 
the  money  was  lent.  The  answer  states, 
that  the  money  was  borrowed  by  Keeling, 
for  the  purpose  of  discharging  a  specie 
debt,  and  that  it  was  actually  so  applied. 
The  Chancellor  being  of  opinion,  that  the 


*Papcr  Money— Scale  of  Depreciation.— On  this  ques- 
tion, the  principal  case  Is  cited  in  Dearinff  v.  Rucker. 
18  Gratt.  466  (see  foot-noU);  White  v.  Atkinson,. 
2  Wash.  103:  Blerne  v.  Brown,  10  W.  Va.  761;  Gilkeson 
V.  Smith,  15  W.  Va.  60.  See  also,  Nicholas  v.  Tyler, 
1  Hen.  &  M.  882. 
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debt  in  question  for  money  borrowed  and 
secured  by  mortgage,  might  be  discharged 
in  the  same  manner,  as  a  debt  created  and 
secured  by  a  pact  in  any  other  form;  and 
that  by  refusal  of  the  money  tendered,  the 
right  to  interest,  between  the  time  when 
the  tender  was  made  and  the  time  when  the 
debt  was  demanded  by  M'Rae,  was  extin- 
guished, decreed  a  reconveyance  to  the 
plaintiff  upon  his  paying  to  the  defendants, 
;f84:  11:  8,  with  interest  thereupon,  from 
the  time  of  the  loan,  until  that  of  the  tender, 
and  from  the  1st  day  of  September  1784, 
(when  a  demand  was  made,)  until  payment 
of  the  principal  debt,  with  the  costs  of  the 
suit  at  law,  and  his  costs  in  defending  this 
suit ;  but  upon  his  failing  to  do  this,  the 
court  decreed  a  foreclosure  and  sale,  in  the 
usual  manner. 

Campbell  for  the  appellants.  The  appel- 
ant M'Rae,  having  gained  the  legal  title  to 
the  mortgaged  property,  has  thereby  ob- 
tained an  advantage,  of  which  a  Court  of 
Chancery  will  never  deprive  him,  without 
forcing  the  party,  who  seeks  its  aid,  to 
retribute  the  other  party  by  doing  compleat 
equity.  This  is  an  over-ruling  maxim  in 
that  court.  If  the  appellee  shall  be  found 
to  sustain  no  injury,  or  to  be  deprived  of  no 
equitable  right  by  paying  the  nominal 
amount  of  debt  in  specie,  what  is  it,  that 
shall  warrant  the  interposition  of  a  court  of 
equity  to  deprive  the  mortgagee  of  the  full 
benefit  of  his  judgment  at  law?  Keeling 
cannot  lose  any  thing,  by  paying  the  full 
amount  of  the  loan  in  specie,  because  he 
made  a  specie  use  of  the  money.  On  the 
other  hand,  M*Rae  is  injured,  by  applying 
the  scale  of  depreciation  to  the  debt; 
196  because  the  money  *lent,  tho'  it  con- 
sisted of  paper  bills,  was  the  repre- 
sentative of  so  much  specie,  as  it  was 
received  by  him  in  discharge  of  a  specie  debt. 

M'Rae  is  to  be  considered  in  this  court, 
as  standing  in  the  shoes  of  the  person,  to 
whom  Keeling  paid  the  sum  he  had  bor- 
rowed, in  the  same  manner,  as  if  that  debt 
had^actually  been  assigned  to  him.  That 
the  parties  considered  this  as  a  specie  con- 
tract, is  evident,  from  the  value  of  the  prop- 
erty mortgaged. 

But  the  decree  is  surely  erroneous,  so  far 
as  it  stops  the  interest  from  the  tender  of 
the  money,  to  the  time  of  the  subsequent 
demand,  since  the  present  case  cannot  be 
likened  to  that,  of  a  tender  made  in  specie. 
In  the  latter  case,  the  money  always  con- 
tinuing of  the  same  value,  no  injury  can 
arise,  if  it  be  not  tendered  on  the  day  of 
payment.  But  in  the  case  of  paper  money, 
its  value  was  continually  lessening,  and 
therefore  it  ought  to  have  been  tendered 
on  the  very  day,  as  the  lender,  (relying  on 
the  punctual  payment  of  the  money,)  might 
have  made  contracts,  providing  for  the  im- 
mediate application  of  it,  and  might'  lose 
the  benefit  ot  such  contracts  by  disappoint- 
ment. 

Marshall  for  the  appellee,  was  stopped  by 
the  court. 

LYONS  J.,  delivered  the    opinion  of  the 


court.  The  case  is  too  clear  to  be  argued. 
This  is  a  downright  attempt  to  evade  the 
law,  directing  the  mode  of  settling  debts 
contracted  in  paper  money,  without  a  sin- 
gle circumstance  to  countenance  it. 

In  the  case  of  Wily  and  Panky,  in  the 
General  Court,  it  was  determined,  that  the 
creditor  who  concealed  himself  in  bis  house, 
to  evade  a  tender,  should  sustain  the  loss 
by  the  depreciation  of  the  money. 

Decree  affirmed. 


William    Payne,    Executor    of    John   Payne 
V.  William  Dudley  Executor 
of  Fleet. 

October  Term.    1798. 

Equity  Practice— When  Plaintiff  Will  Not  Be  De 
prived  of  Advantagre  at  Law.*— Courts  of  Equity 
never  interfere  to  deprive  the  plaintiff  at  law,  of 
a  legal  advantage  which  he  may  have  Grained,  un- 
less the  party,  seekiner  relief,  will  do  complete 
justice,  by  paying  what  is  really  due.  Upon  the 
same  principle,  that  Court  has  refused  its  aid  in 
relievthfir  agrainst  a  juderment  obtained  by  fraud. 

Insolvent  Debtors- Property  Acquired  after  Dlschanre 
— Uabllity.— The  property  of  an  insolvent  dehtor 
afterwards  acquired,  is  not  exempted  from  the 
payment  of  prior  debts:  it  is  his  person  only  which 
is  protected. 

This  was  an  appeal  from  a  decree  of 
the  High  Court  of  Chancery.  The 
appellant  filed  his  bill  in  that  Court, 
stating,  that  his  testator  was  indebted  to 
the  testator  of  the  appellee  by  bond,  upon 
which  a  judgment  had  been  obtained  in  the 
year  1766,  during  the  lives  of  the  par- 
197  ties.  That  the  bond,  *being  after- 
wards found  by  the  defendant  amongst 
the  papers  of  his  testator,  the  defendant 
had  instituted  an  action  upon  the  same 
bond,  against  the  plaintiff,  in  a  different 
court  from  that  in  which  the  original  judg- 
ment had  been  obtained :  that  the  plaintiff, 
not  knowing  of  this  judgment,  was  pre- 
vented from  pleading  it  in  bar,  in  conse- 
quence of  which,  a  second  judgment  was 
rendered  in  the  year  1789,  against  the  plain- 
tiff. The  ground  of  equity  is,  that  the  tes- 
tator of  the  plaintiff  had,  in  the  year  1766, 
conveyed  the  greatest  part  of  his  property 
to  John  Semple,  in  trust  for  the  payment 
of  the  debt  in  question,  (amongst  many 
others,)  provided,  the  enumerated  creditors 
would  within  a  reasonable  time  accede  to, 
and  accept  of  that  security.  That  Fleet 
was  one  of  the  acceding  creditors,  and  had 
been  fully  satisfied  for  the  above  mentioned 
debt  out  of  the  trust  estate.  An  injunction 
was  prayed  for  and  granted. 


^Equity  Practice-When  Plaintiff  Will  Not  Be  De- 
prived of  Advantai^  Obtained  at  Law.— The  principal 
case  is  cited  in  Lipscomb  v.  Littlepacre.  1  Hen.  &  M. 
467,  to  the  point  that  courts  of  equity  will  not  inter- 
fere to  deprive  a  plaintiff  at  law  of  any  lesral  ad  van - 
taere  which  he  may  have  crained,  unless  the  party 
seeking  relief  will  do  complete  Justice  by  paylnir 
what  is  really  due;  and  they  have  upon  the  same 
principle  refused  to  relieve  asrainst  a  juderment 
obtained  by  fraud.  See  monographic  noU  on 
"Judfirments"  appended  to  Smith  v.  Charlton.  7 
Gratt  425. 
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The  defendant  in  hia  answer,  denied  any 
knowledge  of  the  judgment  in  1766,  or  that 
the  debt  had  been  satisfied  either  by  Payne 
himself,  or  by  Semple  out  of  the  trust  es- 
tate; and  insists,  that  the  debt  (for  which 
the  judgment  sought  *  to  be  injoined  was 
rendered)  being  y^t  due  and  unpaid,  it 
ought  now  to  be  satisfied  by  the  plaintiff, 
whether  Fleet  was,  or  was  not  an  acceding 
creditor. 

The  judgment  in  1766  was  entered  upon 
confession  ;  no  declaration  or  bond  was  filed, 
and  consequently,  it  was  entered  generally, 
without  ascertaining  any  precise  sum. 

The  Chancellor  upon  a  hearing  of  the 
cause,  dismissed  the  bill,  t>eing  of  opinion, 
that  the  equity  stated,  was  neither  admitted 
by  the  answer,  nor  supported  by  the  evi- 
dence. 

Campbell  for  the  appellant.  I  am  aware 
of  an  objection,  which  may  be  urged  against 
the  relief  sought  for  by  this  bill ;  which  is, 
that  the  defendant  at  law,  having  lost  the 
opportunity  of  availing  himself  of  a  legal 
advantage,  cannot  expect  the  favor  of  a 
Court  of  Equity,  unless  he  shew,  that  the 
judgment  is  an  unconscientious  one.  But 
it  should  be  observed,  that  this  legal  ad- 
vantage being  gained,  (and  that  too  by  the 
ignorance  of  the  appellant)  he  has  lost  the 
opportunity  of  availing  himself  of  the  pre- 
sumption, that  the  first  judgment  (obtained 
so  long  ago  as  the  year  1766)  had  been  paid; 
a  defence  which  he  might  safely  have  used 
if  instead  of  improperly  instituting  a  sec- 
ond suit  upon  the  same  bond,  a  sci.  fa.  had 
been  prosecuted  to  revive  that  judgment. 
The  presumption  arising  from  length  of 
time,  is  much  stronger  against  a  judgment, 
than  against  a  bond ;  for  in  the  first 
196  case,  a  sci.  fa.  cannot  be  sued  *out 
after  7  years,  but  by  permission  of  the 
court.  There  are  strong  circumstances  in 
this  cause  to  strengthen  the  presumption. 
On  the  day  when  the  first  judgment  was  to 
be  confessed,  Payne  executed  a  deed  of 
trust,  conveying  his  property  to  Semple,  to 
secure  such  of  his  creditors  as  should  ac- 
cede thereto.  .That  Fleet  was  one  of  the 
acceding  creditors,  appears  from  the  cir- 
cumstance of  one  of  his  sons  being  found 
in  possession  of  a  part  of  trust  estate ;  after 
which  it  does  not  appear,  that  any  demand 
of  payment  was  made. 

Marshall  for  the  appellee.  The  principle 
stated  and  admitted  by  Mr.  Campbell,  fur- 
nishes a  compleat  answer  to  all  the  objec- 
tions relied  upon;  for  it  is  clear,  that  where 
a  man  has  neglected  to  avail  himself  of  an 
advantage  merely  legal,  equity  will  not  as- 
sist him,  so  as  to  defeat  the  justice  of  the 
case.  Fleet  by  receiving  part  of  the  trust 
estate,  is  not  thereby  barred  from  recover- 
ing the  balance  of  his  debt,  if  other  prop- 
erty can  be  found.  It  is  like  the  case  of  a 
mortgagee,  who  if  not  fully  satisfied  by  the 
sale  of  the  property  mortgaged,  may  proceed 
to  recover  the  balance  from  the  mortgagor. 
LYONS  J.  in  case  of  a  foreclosure,  how 
would  it  be,  if  there  were  no  covenant  for 
payment  of  the  debt. 

Marshall.     In  that   case,    the    mortgagee 


must  be  satisfied  with  the  security  he  has 
taken ;  but  he  may  elect  to  have  the  prop- 
erty sold,  in  which  case,  he  may  proceed 
against  the  mortgagor  for  the  balance  left 
unsatisfied  by  the  mortgaged  property. 

As  to  the  presumption  of  payment,  it  was 
a  fit  subject  to  have  been  relied  upon  at 
law.  But  surely  it  cannot  be  seriously  con- 
tended, that  the  acceding  creditors  are  pre- 
cluded from  claiming  such  part  of  their 
debts,  as  remained  unsatisfied  under  the 
trust. 

The  PRESIDENT.  The  presumption  of 
payment  arising  from  length  of  time,  be- 
sides being  defeated  by  the  acknowledg- 
ments of  the  debtor  in  1775  and  1779,  is 
sufficiently  repelled,  by  considering  the  de- 
lay necessarily  incurred,  •  whilst  the  cred- 
itor was  waiting  to  see  what  the  trust  estate 
would  produce.  The  creditors  are  not 
barred,  by  the  terms  on  which  they  acceded 
to  the  deed  of  trust,  from  demanding  any 
balance  not  satisfied  under  the  trust— nor 
does  it  even  appear,  that  the  debtor  had  a 
letter  of  license,  which  on  such  occasions 
is  generally  given. 

It  never  was  supposed,  that  the  property 
of  an  insolvent  debtor,  acquired  after  his 
discharge,  was  exempted  from  the  claims  of 
his  creditors,  until  the  debts  before  con- 
tracted were  fully  satisfied.  It  is  his  per- 
son only,  which  is  protected. 
199  •We  come  now  to  consider,    the  na- 

ture and  extent  of  the  relief  sought 
for.  Courts  of  Equity  never  interfere,  to 
deprive  the  plaintiff  lat  law,  of  any  legal 
advantage  which  he  may  have  gained,  un- 
less the  party,  seeking  relief,  will  do  com- 
pleat justice  by  paying  what  is  really  due*. 
Indeed,  they  have  (upon  the  same  princi- 
ple, )  gone  so  far  as  to  refuse  their  assist- 
ance, in  relieving  against  a  judgment, 
obtained  by  fraud. 

The  trust  deed  furnishes  no  equitable  bar 
to  the  creditor,  since  he  has  waited,  to  know 
the  result  of  that  fund,  as  long  as  could 
have  been  expected.  If  Payne's  executor 
had  supposed,  that  a  balance  of  the  trust 
property  were  still  remaining  unapplied,  he 
might  have  made  the  representatives  of  the 
trustees  parties,  and  called  for  an  account. 

Decree  affirmed. 


William  M 'Williams  v.  Lewis  Willis. 
October  Term,  1793. 

Jockey  Club- Liability  off  Agrent  on  Contracts  for.*— 

The  defendant  as  treasurer  of  the  Jockey  Cluh, 
aerreed  to  rent  from  the  plaintiff  a  piece  of  srround, 
for  the  use  of  that  Club,  and  by  an  asrreement  in 
writlngr.  bound  himself  to  pay  the  rent.  He  Is 
individually  liable. 


•Societies— Liability  of  Pereons  Contracting  for.— Iq. 

dividuals  who  contract  for  the  benefit  of  a  company 
or  a  society,  where  the  credit  Is  given  to  them,  and 
not  to  their  constituents,  are  personally  liable. 
Trustees  of  Presbyterian  Church  v.  Manson,  4  Rand. 
198,  citinff  McWilliams  v.  Willis,  1  Wash.  199.    See  also,. 
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Pleading  and  Practlce-Varlance-When  Immaterlalt- 

Ca«e  at  Bar.— Declaration,  as  upon  a  parol  agrree- 
ment,  made  by  the  defendant,  to  rent  of  the  plain- 
tiff a  piece  offfround  for  the  use  of  the  Jockey 
Club.  The  plaintiff  grave  in  evidence  a  written 
agreement,  not  under  seal,  correspondinff  with 
that  stated  in  the  declaration,  except  that  in  the 
former,  the  defendant  is  styled  Treasurer  of  the 
Jockey  Club.  The  written  aerreement  was  prop- 
erly admitted  in  evidence,  and  the  variance  is  not 
material. 

This  was  an  action  upon  the  case,  brought 
by  the  appellee  against  the  appellant  in  the 
District  Court  of  Fredericksburg.  The 
declaration  contains  two  counts.  The  first 
states ;  that  a  certain  discourse  was  had  be- 
tween the  plaintiff  and  the  defendant,  con- 
cerning the  renting  of  a  piece  of  ground  of 
the  defendant's,  for  the  use  of  the  Jockey 
Club,  whereupon,  the  plaintiff,  (called  in 
the  said  agreement  Colonel  Willis)  agreed 
to  rent  the  said  ground  to  the  defendant, 
for  the  use  of  the  Jockey  Club,  for  the  term 
of  seven  years,  and  the  defendant  agreed  to 
pay  for  the  same,  the  sum  of  ;^30,  a  year, 
the  field  to  be  enclosed  by  the  plaintiff,  with 
a  good  fence,  and  the  defendant,  in  behalf 
of  the  Jockey  Club,  agreed  to  have  the  field 
restored  to  the  plaintiff  at  the  end  of  the 
term,  with  the  fence  in  as  good  order,  as 
when  it  was  received,  and  the  defendant, 
in  consideration  of  the  plaintiff's  promise  to 
do  every  thing  &c.  on  his  part  agreed  to  be 
done  promised  to  do  every  thing  on  his  part 
to  '>e  performed :  avers  performance  on  the 
part  of  the  plaintiff,  and  lays  the  breach, 
in  the  non-payment  of  2  years  rent,  and 
in  not  restoring  the  field  enclosed  as  he  re- 
ceived it.     The  2d  count,  is  an  indebitatus 

assumpsit  for  the  use  and  occupation 
200      of  a  race  *field,  and    an  assumpsit  of 

the  defendant  to  pay  &c. — upon  the 
general  issue,  the  jury  found  a  verdict  for 
the  plaintiff — at  the  trial,  the  plaintiff  pro- 
duced in  evidence,  an  agreement  in  writ- 
ing, corresponding  with  that  stated  in  the 
declaration,  except,  that  the  defendant  is 
stiled  in  the  agreement.  Treasurer  of  the 
Jockey  Club,  which  description  is  omitted 
in  the  declaration.  The  court,  having 
over-ruled  the  motion  of  the  defendant  that 
this  agreement  should  not   go   in   evidence 


citiner  the  principal  case,  Devendorf  v.  West  Vir- 
jrinia,  etc..  Co.,  17  W.  Va,  161. 

See  monog-raphic  note  on  "Asrencles"  appended  to 
Sllliman  v.  Fredericksburfir,  etc.,  R.  R.  Co.  27  Gratt. 
119. 

tPleadlnff  and  Practice— Declaration— Variance— Ef- 
fect—In  Butcher  V.  Hixton,  4  Leisrh  529,  it  is  said: 
"It  is  admitted  that  assumpsit  on  an  oral  contract 
may  be  sustained  by  an  aerreement  In  writing  to 
the  same  effect,  Jf  Williams  v.  Willis,  1  Wash.  199,  202, 
yet  it  cannot  be  pretended,  that  ati  action  of  debt  on 
a  promissory  note,  could  be  sustained  by  evidence  of 
an  oral  acknowledsrment  of  debt,  or  by  any  express 
promise  by  words,  to  pay  the  sum  demanded  in  the 
declaration." 

See  also,  citiner  and  approviner  the  rulinerof  the 
principal  case,  but  distinsruishing  it.  Brooks  v. 
Scott.  2  Munf .  346,  348, 


to  the  jury,— an  exception  was  taken  to  the 
opinion,  and  an  appeal  prayed. 

Warden  for  the  appellant.— The  plaintiff 
having  declared  upon  a  parol  agreement, 
the  court  ought  not  to  have  permitted  him 
to  give  in  evidence,  an  agreement  in  writ- 
ing. The  defendant,  might  probably  have 
made  a  different  defence  from  what  he  did, 
if  the  case  had  been  truly  stated  in  the  dec- 
laration. He  might  have  shewn  that  he 
was  no  longer  treasurer  of  the  Jockey  Club ; 
or  that  the  plaintiff,  was  himself  a  mem- 
ber of  that  society. 

But  if  this  objection  can  be  obviated, 
there  is  a  material  variance,  between  the 
written  agreement  offered  in  evidence,  and 
that  declared  upon.  The  declaration  does 
not  charge  the  defendant  as  treasurer,  al- 
though by  the  agreement,  he  had  charged 
himself  in  that  character.  As  treasurer,  it 
is  to  be  presumed  he  had  funds  in  his 
hands,  to  indemnify  himself;  and  he 
would  therefore  have  been  authorised,  (if 
the  judgment  had  been  rendered  against 
him  in  that  capacity, )  to  apply  those  funds 
to  the  discharge  of  it.  But  as  the  case  now 
stands,  he  can  neither  make  such  an  ap- 
propriation of  the  funds,  if  he  have  them, 
nor  can  he  have  recourse  against  the  mem- 
bers of  the  Club,  if  he  have  them  not. 

Upon  the  substantial  merits  of  the  case, 
the  defendant  is  not  chargeable  at  all.  He 
acted  as  agent  for  a  society,  to  whom  alone, 
the  credit  can  be  presumed  to  have  been 
given.  It  is  like  the  case  of  a  factor,  who, 
when  acting  for  a  known  principal,  is 
never  considered  as  being:  individually 
chargeable.  3  P.  Wms.  299,  2  Str.  1168. 
The  case  of  Macbeath  v.  Haldimand,  1 
Term  Rep.  172,  is  much  like  the  present. 
Suppose  the  appellant  had  ceased  to  be 
treasurer,  before  the  expiration  of  the 
seven  years ;  it  will  not  be  contended  that, 
he  could  have  been  liable  under  this  con- 
tract, for  rents  accruing  after  that  time, 
even  if  he  were  so,  for  rents  antecedently 
due.  But  the  declaration  not  charging 
him  upon  the  written  agreement,  and  in 
his  true  character,  it  was  impossible  for 
him  to  avail  himself  of  such  a  circum- 
stance, if  the  facts  would   have   warranted 

it. 
201  *If  these    observations  be    correct, 

the  plaintiff  could  not,  recover  upon 
the  first  count;  and  if  so,  he  could  not  go 
into  proof,  to  enable  him  to  succeed  upon 
the  second — Str.  648. 

Washington  for  the  appellee.  The  first 
point  made  by  the  appellant's  counsel  is, 
that  the  declaration  being  upon  a  parol  as- 
sumpsit, the  written  agreement  was  improp- 
erly admitted  as  evidence. 

No  rule  of  law  to  warrant  this  objection 
is  recollected.  Where  a  deed  is  the  founda- 
tion of  the  action,  in  ought  to  be  declared 
upon ;  because  the  defendant  may  plead 
non  est  factum,  and  the  court  upon  inspec- 
tion, may  determine,  whether  the  instru- 
ment possess  the  necessary  qualities  of  a 
deed.  No  such  reason,  and  therefore  no 
such  necessity  exists  in  the  case  of  an 
agreement,  not  under  seal.     It  may  be  pro- 
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duced  as  evidence  of  the  agreement  stated 
in  the  declaration ;  but  the  plaintiff  must 
prove  the  hand  writing  of  the  defendant, 
and  must  produce  such  an  agreement,  as 
substantially  supports  the  charge,  as  laid. 
Doing  this,  the  defendant  is  exposed  to 
no  sort  of  inconvenience,  because  the  dec- 
laration gives  him  complete  notice  of  the 
allegation,  to  which  he  must  answer,  and 
if  it  do  not,  the  plaintiff  must  be  nonsuited. 
The  defendant  is  at  liberty  to  give  in  evi- 
dence, upon  non  assumpsit,  any  thing  ma- 
terial for  his  defence.  In  an  action  upon 
the  case  for  money  lent,  the  plaintiff  may 
give  in  evidence  a  promissory  note,  2  Str. 
719.  This  is  a-  very  strong  case,  and  not 
distinguishable,  upon  principle,  from  the 
present. 

The  second  objection,  is  founded  upon  a 
supposed  variance,  between  the  declaration 
and  the  agreement.— It  is  true,  that  in  a 
special  action  upon  the  case,  the  allegations 
and  the  proofs  must  agree ;  and  so  they 
substantially  do,  in  the  present  instance. 
The  naming  of  the  appellant,  treasurer  of 
the  club,  in  the  agreement,  is  a  mere  de- 
s'^riptio  persons,  not  affecting  his  responsi- 
bility. It  is  as  unimportant,  as  if  he  had 
been  stiled,  esquire,  or  yeoman  in  the  agree- 
ment, and  no  notice  had  been  taken  of  the 
title  in  the  declaration. 

The  third  point  is  more  connected  with 
the  merits  of  the  case.  It  is  contended, 
that  the  appellant  was  not  personally  liable 
— This  is  by  no  means  a  novel  case — It  is 
no  more,  than  the  agreement  of  one  man, 
to  pay  a  sum  of  money  for  a  third  person. 
The  agreement  in  question,  is  not  made 
with  the  Jockey  Club,  nor  with  the  treas- 
urer of  that  Club,  but  with  William  M' Wil- 
liams, for  the  benefit  of  the  Jockey  Club, 
and  therefore,  he  makes  himself  personally 

responsible  for  them. 
202  *The  case  of  Cullen   v.  the  Duke  of 

Queen sberry,  Brow.  Cha.  Rep.  101,  is 
by  no  means  so  strong  a  case  against  the 
appellant,  as  the  present;  and  yet,  it  was 
there  determined,  that  the  individuals 
who  contracted  for  the  benefit  of  a  com- 
pany, were  personally  liable. 

But  at  all  events,  we  are  entitled  to  re- 
cover upon  the  second  count,  notwithstand- 
ing the  case  of  Weaver  v.  Boroughs,  1  Str. 
648,  which  is  not  law  at  this  day. 

LYONS  J.  delivered  the  opinion  of  the 
court. 

A  parol  agreement  reduced  to  writing, 
does  not  in  any  manner  change  the  nature 
of  the  contract ;  the  writing  is  merely  evi- 
dence of  the  parol  agreement,  and  being 
the  best  evidence,  ought  to  be  produced, 
though  not  specially  declared  upon.  We 
can  discern  no  difference  between  this 
case,  and  that  cited  from  2  Str.  719,  where 
in  an  action  for  money  lent,  a  promissory 
note  was  allowed  to  be  given  in  evidence, 
to  prove  the  charge  laid  in  the  declaration. 

The  variance  between  the  declaration  and 
the  ag-recment,  in  the  former,  omitting  the 
addition  of  treasurer,  is  not  material ;  and 
if  it  were,  the  defendant  might  have  taken 


advantage  of  it,  as  well  in  the  present 
mode  of  declaring,  as  if  the  written  agree- 
ment had  been  specially  set  forth.  It  was 
as  unimportant  to  name  the  appellant, 
treasurer,  in  the  declaration,  as  it  would 
have  been,  to  give  the  appellee  the  title  of 
colonel,  because  he  was  stiled  so  in  the 
agreement.  We  cannot  presume,  that  any 
circumstance  existed,  to  do  away  the  re- 
sponsibility of  the  appellant,  because  none 
are  proved,  nor  even  pretended.  The  person 
with  whom  he  contracts,  cannot  be  pre- 
sumed to  give  a  credit  to  the  members  of 
a  club,  perhaps  numerous,  and  dispersed 
through  different  parts  of  the  country.  The 
agreement  is  made  with  the  appellant,  and 
he  binds  himself  personally  to  perform  it. 
He  is  liable  therefore,  whether  he  receives 
the  money  subscribed  by  the  individual 
members  of  the  Club,  (as  in  the  case  of 
Cullen  V.  the  Duke  of  Queensberry,  cited  at 
the  bar)  or  not.  This  is  not  like  the  case 
of  merchants  and  partners,  because,  in 
contracts  made  by  them,  they  are  all  jointly 
and  severally    bound  for  the  whole. 

In  this,  each  subscriber  is  liable  only  for 
his  proportion,  and  therefore  an  individual, 
contracting  with  the  treasurer,  knows  noth- 
ing of  the  state  or  value  of  the  fund,  which 
the  treasurer  does ;  consequently,  he  cannot 
be  supposed  to  go  upon  its  credit. 

Judgment  affirmed. 


203  *Keel  &  Roberts  v.  Herbert. 

October  Term,  1793. 

Evidence— Welgrht— Province  of  Jury.*— The  Court  has 
no  rlflrht  to  Instruct  the  Jury  as  to  the  weisrht  of 
evidence,  this  beinsr  a  subject  proper  only  for  the 
decision  of  that  body. 

The  appellee  brought  an  action  of  indeb- 
itatus assumpsit,  for  the  moiety  of  a  vessel, 
sold  to  the  appellants.  Plea  non  assumpsit 
— and  non  assumpsit  within  5  years.  Rep- 
lication that   the   defendants   did   assume. 


•Evidence— Welgrht— Province  of  Jury. —  For  the 
proposition  that  it  is  the  province  of  the  jury  to  de- 
cide upon  the  weigrht  of  the  evidence,  the  principal  * 
case  is  cited  and  approved  in  Brooke  v.  Youn?.  3 
Rand.  112,  114:  State  v.  Hurst.  11  W.  Va.  75;  Nicholas 
V.  Kershner.  20  W.  Va.  263:  Neill  v.  Rosrers  Bros. 
Produce  Co.,  88  W.  Va.  281,  18  S.  E.  Rep.  663;  foot-note 
to  Bofrle  V.  Sullivant,  1  Call  561.  The  principal  case 
is  distinfiTuished  in  Austin  v.  Richardson.  3  Call  206. 
^ee  foot  note  to  Ross  v.  Gill.  1  \yash.  87;  also,  mono- 
graphic note  on  "Juries"  appended  to  Chahoon  v. 
Com.,  20  Gratt.  783. 

Bills  of  Exception— Effect  es  a  Demnrrer  to  Evidence. 
—A  bill  of  exceptions  cannot  be  considered  as  a  de- 
murrer to  the  evidence.  Wroe  v.  Washing-ton.  1 
Wash.  362,  citing  Ketl  r.  Herbert,  1  Wash.  203.  The 
principal  case  is  also  cited  for  this  proposition  in 
Smith  v.  Segar,  8  Hen.  &  M.  897;  Lovell  v.  Arnold,  2 
Munf.  176;  C.  &  O.  R.  Co.  v.  Sparrow,  98  Va.  632,  37  S. 
E.  Rep.  802:  HoUingrsworths  v.  Dunbar.  5  Munf.  199. 
See  monographic  note»  on  "Bills  of  Exception"  ap- 
pended to  Stoneman  v.  Com.,  25 Gratt.  887,  and  "De- 
murrer to  the  Evidence"  appended  to  Tutt  v.  Slaugh- 
ter, 5  Gratt.  361. 
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Verdict  for  the  plaintiflF,  that  the  defend- 
ants did  assume,  as  declared  against.  The 
defendants  filed  a  bill  of  exceptions,  stating 
specially,  what  each  witness,  examined  in 
the  cause  had  deposed,  and  that  not  one  of 
them,  established  an  assumpsit  within  five 
years.  This  appears  from  the  bill  of  excep- 
tions to  have  been  the  case ;  but  it  does  not 
state,  that  the  testimony  therein  set  forth 
was  the  whole  evidence  given  in  the  cause. 
The  court,  upon  the  motion  of  the  plain- 
tiff's counsel,  instructed  the  jury,  that  the 
evidence  produced  by  the  plaintiff,  was  good 
and  effectual  in  law  to  maintain  the  issue 
on  his  part.  From  this  judgment,  the  de- 
fendants below,  appealed  to  this  court. 

Wickham  for  the  appellants.  The  jury 
having  found  a  general  verdict,  without 
taking  notice  of  the  second  plea,  have  left 
the  question  arising  upon  that  plea  entirely 
undetermined,  and  the  verdict  is  conse- 
quently inconclusive. 

But  I  rely  principally  upon  this — that 
the  court  exceeded  the  due  exercise  of  their 
powers,  when  they  undertook  to'  decide  upon 
the  weight  of  the  testimony  given  to  the 
jurj'.  It  was  certainly  their  duty,  fo  see 
that  the  evidence  was  proper.  But  in  esti- 
mating its  weight,  the  jury  were  exclu- 
sively the  judges. 

If  the  defendant  had  demurred  to  the  evi- 
dence, as  stated  in  the  bill  of  exceptions, 
there  is  no  doubt  but  that  he  must  have 
succeeded.  Yet  this  is  merely  formal,  and 
since  the  bill  of  exceptions  states  all  the 
evidence,  the  court  may  with  propriety  de- 
cide, that  the  plaintiff,  not  supporting  the 
issue  on  the  second  plea,  ought  not  to  have 
had  judgment. 
By  the  Court. 

The   District    Court    most   certainly  did 
wrong,  in  directing  the  jury,  that  the  evi- 
dence was  sufficient  to  maintain   the  issue. 
This  was  a  question,  which  belonged  ex- 
clusively to  the   jury,    and   ought    to  have 
been  left  with  them,  without  any  such  dec- 
laration, or  direction,  unless  the  court,  (by 
a  demurrer    to   the  evidence   having    been 
filed,)  had  been  compelled  to  decide  upon  it. 
But   the    court    mistook    even    upon    the 
point    which    they    improperly     undertook 
to  determine,    for   there    appears    no 
204      *proof    whatever,    of  the  purchase  of 
the  sloop,  by  the  appellants.    The  bill 
of    exceptions,    states    an  offer  of  ;fllOO  by 
the  appellant — a    demand  by  the  appellee  of 
i;"1200 — but    no   agreement  as  to  the    price. 
There  is  no  proof  of  any  contract,  but  such 
as  is  derived  from  the  appellee  himself. 

The   judgment   must    be  reversed,  and  a 
new  trial  awarded. 


John  Hawkins'  Executrix V.  Nelson 
Berkley. 
October  Term,  1798. 
Pleading-  Bonds— Declaration— Breach— When      Vari- 
ance Immaterial  after  Verdict*— Case  at  Bar— Bond. 


•The  principal  case  Is  cited  in  Buster  v.  Wallace. 
4  Hen.  &  M.  88.  See  monosrrapbic  note  on  "Bonds" 
appended  to  Ward  t.  Churn,  18  Gratt.  801. 


with  condition,  that  the  defendant  would  faith- 
fully collect  cerUin  debts  due  to  the  obligee,  and 
would  pay  the  amount  so  collected,  and  return  an 
account  of  his  collection,  and  surrender  all  bon(l» 
not  fully  paid,  when  required,  except  such  as 
might  be  lodged  with  clerks,  or  lawyers,  to  brlnsr 
suit  on,  the  obligor  agreeing  to  perform  the  dnty 
of  a  collector,  and.  in  all  things  relative  to  the 
business,  to  act  for  the  benefit  of  the  obligee,  to 
the  best  of  his  skill.  The  declaration  on  this  bond 
lays  the  breach  on  the  defendant's  neglecting  to 
bring  suits  for  the  recovery  of  the  debts,  &c.  The 
variance  is  not  material,  particularly  after  ver- 
dict—if it  was  material,  the  defendant  might  have 
demurred. 

This  was    an    action  of  debt,  brought  by 
the   appellee   in    the  County   Court,  upon  a 
bond,  given  by  the  testator  of  the  appellant, 
with  condition,  that    the    said    John  Haw- 
kins, would  faithfully  collect   on    commis- 
sion, certain  debts  due  to    the  appellee   by 
bonds,    (as    by    list    annexed,)    and    would 
pay    the  amount  so   collected,    and    return 
an    account    ot    his     collection,    and    also 
surrender    up    all    bonds    not    tully    paid, 
when     required;     (except    such    as    might 
be     lodged     with     clerks,    or    with     law- 
yers, to  bring  suit  on, )  the   obligor    agree- 
ing, to  perform  the  duty  of  a  collector,  and 
in  all  things  relative  to  the  business,  to  act 
for    the  benefit  of   the  obligee,  to  the    best 
of  his  skill.     The   defendant   pleaded,  that 
he  had  performed  the  conditions  of  the  said 
bond.     To    this   the   plaintiff  replied,  pro- 
testing that  the    defendant    had    not    per- 
formed   the    conditions    of  the  said    bond, 
and  assigned  as  a  breach,  that  the  said  Haw- 
kins, did  not  well  and  truly  collect  the  sev- 
eral   sums    of    money,    due    on   the  bonds 
contained  in   the   list,    to  the  said    writing 
obligatory  annexed,   nor   use  his    best  en- 
deavors to  collect  the  same  without   delay ; 
but  that  he  omitted,  to  make  timely    appli- 
cation   for    those   debts,   and   neglected   to 
bring    suits  for  their    recovery,  tho*    often 
requested  so  to  do,  as  also  to  render  an  ac- 
count of  his  collection  ;  but  that  on  the  con- 
trary, he  refused   to  account,  or  to  pay  the 
whole    of   the   monies  collected  at  any  one 
period,  and  at  all  times,   retained  a  consid- 
erable part  thereof,  as  well  as  of  the  bonds, 
&c.  to    this    the    defendant   rejoined    gen- 
erally.    The  jury    found  a   verdict  in  favor 
of  the  plaintiff,  for  ;^5,  which  was  set  aside 
by    the  court,   and   a    new    trial    awarded. 
The  second  verdict  was  in  favor  of  the  de- 
fendant,     which     being    also     set     aside, 
the  jury  upon  the  third  trial,  found  for 
205      the  *plaintiff,  ;^914  in  damages.     The 
defendant  then  moved  for  a  new  trial, 
which  was  over-ruled.     The  judgment  was 
affirmed    upon    an    appeal    to    the  District 
Court    of   Richmond,    where  judgment  was 
entered    for  the  damages   and  costs  of  that 
court,  to  be  levied  of  the   goods  &c.  of    the 
testator,    in  the  hands  of   the  executrix,  if 
so    much    she   had,  if  not,  then  of  her  own 
proper   goods.     From    this    Judgment    the 
executrix  appealed. 

Marshall  for  the   appellant.— The    objec- 
tion relied  upon  in   the  District  Court  went 
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principally  to  the  number  of  new  trials 
awarded  by  the  County  Court,  but  I  do  not 
consider  that  as  a  point  which  can  be  in-, 
sisted  upon. 

I  shall  confine  myself  to  the  variance,  be- 
tween the  breaches  assigned,  and  the  con- 
dition of  the  bond  upon  whieh  the  suit  is 
founded ;  and  if  it  should  be  considered  as 
material  by  the  court,  it  will  of  course  be 
fatal  to  the  judgment.  The  rule  of  law  is 
well  established,  that  if  any  one  of  the 
breaches  assigned,  be  for  the  non-perform- 
ance of  a  duty,  which  the  obligor  hath  not 
undertaken  to  execute,  and  general  dam- 
ages are  assessed,  the  verdict  is  bad.  One 
of  the  breaches  in  this  replication  is,  that 
the  testator  did  not  bring  suits  upon  the 
bonds  put  into  his  hands,  and  there  is  no 
part  of  the  condition  of  his  obligation, 
which  imposes  this  as  a  duty  upon  him.  If 
I  am  right  in  this  objection,  the  judgment 
of  the  County  Court  must  be  reversed. 

The  next  error,  which  I  think  the  record 
exhibits,  is  in  the  judgment  of  the  District 
Court.  The  executrix  is  condemned,  to 
pay  the  damages  out  of  her  own  estate,  in 
case  of  a  deficiency  of  assets.  I  do  not 
recollect  any  precedent  of  this  court  upon 
the  point,  and  therefore,  if  I  am  not  pre- 
cluded by  any  such  from  making  the  objec- 
tion, I  shall  contend  upon  principle,  as  well 
as  upon  the  act  of  assembly,  that  the  dam- 
ages ought  not  in  any  event,  to  be  paid  by 
the  executrix.  Nothing  could  be  more  un- 
just, and  unreasonable,  than  to  punish  an 
executor,  for  his  endeavours  to  preserve  his 
testator's  estate,  from  the  effects  of  a  judg- 
ment, which  he  may  suppose  to  be  erro- 
neous. 

It  would  seem,  to  be  a  duty  imposed  upon 
him,  from  the  very  nature  of  his  office. 
He  would,  (I  conceive,)  be  highly  reprehen- 
sible, were  he  to  submit  to  a  decision, 
(perhaps  ruinous  to  creditors  and  legatees,) 
in  his  opinion  erroneous. 

The  damages  upon  reversal,  are  given  in 
lieu  of  all  damages,  or  interest,  which 
makes  them  a  part  of  the  debt  due  from  the 
estate,  and  should  therefore  be  charge- 
able upon  the  same  fund,  as  the  princi- 
pal. 
206  *Ronold    for  the  appellee. — I  admit 

the  law  upon  the  first  point,  to  be  as 
Mr.  Marshall  states  it;  but  I  deny  the  ap- 
plication of  it  to  the  present  case.  By  the 
condition  of  this  bond,  Hawkins  undertakes 
to  use  his  best  endeavours  to  collect  the 
debts,  and  if  coercive  measures  were  neces- 
sary for  that  end,  he  was  bound  to  make 
use  of  them.  It  was  an  essential  part  of 
his  duty,  which  he  was  as  much  bound  to 
perform,  as  he  was  to  demand  payment  of 
the  debts.  So  that  the  breach,  tho'  not 
aasig-ned  in  the  very  words  of  the  condi- 
tion, is  in  strict  conformity  with  the  mean- 
ing and  spirit  of  it. 

As  to  the  second  objection,  if  it  were  to 
prevail  upon  the  ground  of  hardship,  it 
mii^ht  go  a  great  deal  farther  than  Mr.  Mar- 
shall expects ;  for  it  certainly  is  not  more 
unjust  that,  the  executor,  should  out  of  his 
own  pocket,  satisfy  the  damage  occasioned 


by  his  own  act,  where  his  testator's  estate 
is  insufficient,  than  in  cases,  where  he  is 
charged  for  a  false,  or,  perhaps  unskillfully 
drawn  plea. 

Marshall  in  reply.  The  right  of  a  col- 
lector, to  institute  suits  indiscriminately, 
and  thereby,  to  subject  his  principal  to  the 
possible  payment  of  costs,  must  depend 
upon  the  special  authority  given  him.  A 
collector,  may  certainly  be  cloathed  with 
such  powers— or  a  man  may  collect,  and  yet 
tiot  possess  them.  If  they  are  meant  to  be 
delegated,  it  is  easy  to  express  such  inten- 
tion, and  words  of  exclusion  cannot  be 
necessary.  The  agreement  of  the  obligor, 
to  return  all  bonds  not  in  suit,  proves  noth- 
ing against  me,  because  Berkley  might 
chuse  to  direct  the  institution  of  suits  him- 
self. 

LYQNS,  J.  delivered  the  opinion  of  the 
court. 

The  variance  between  the  condition  of 
the  bond  and  the  breach  assigned  is  not 
material.  Agreements  are  always  to  be 
construed,  according  to  the  evident  intent 
of  the  parties,  appearing  from  the  deed  it- 
self, without  a  rigid  adherence  to  the 
letter.  This  rule  is  laid  down  in  the  case 
of  Freshwater  v.  E^aton.  Str.  49,  and  is  cer- 
tainly a  correct  one.  It  is  plain,  that  the 
intention  in  this  case,  was  to  vest  in  the 
collector  a  power  to  bring  suits,  and  that 
the  exercise  of  such  a  power,  was  necessa- 
rily involved  in  the  undertaking  on  his 
part. 

The  case  of  Bache  and  others  against 
Proctor  Dougl.  382,  is  stronger  than  the 
present.  The  condition  of  the  bond  was, 
to  render  a  fair,  just,  and  perfect  account 
in  writing,  of  all  sums  received.  It  was 
determined,  that  the  obligor  was  guilty  of 
a  breach  of  the  condition,  by  neglecting  to 
pay  over  such  sums.  Besides,  the  objection 
in  this  case  comes  after  a  verdict. 
207  The  defendant,  *if  he  had  considered 
the  variance  as  material,  might  have 
demurred. 

Judgment  affirmed. 


Hooe  &  Harrison  and  Others  v. 
Mason. 

October  Term.  1798. 

Ships— When  Entitled  to  Prelfht.  Though  Engrafed  in 
Battle.— A  merchantman,  haviDer  a  letter  of 
marque,  and  bavlngr  taken  sroods  on  freigrht,  may 
cbase  an  enemj'  In  slgrht,  but  cannot  justify  srolnsr 
out  of  ber  course  to  cruise.  If.  In  the  former  case, 
she  ensraere  the  enemy,  and  be  so  Injured  as  to 
compel  her  to  put  Into  a  port,  other  than  that  of 
her  destination,  she  Is  entitled  to  frelgrbt  But  If 
the  (roods  be  not  afterward.s  sent  by  the  ship 
owner  to  the  port  of  delivery,  she  Is  entitled  only 
to  frelfirhf  pro  rata  Itenerls.  unless  prevrated 
from  dolngr  so  by  the  frelg-hter. 

This  was  an  action  upon  the  case,  upon 
an  indebitatus  assumpsit,  and  quantum 
meruit  brought  in  the  District  Court  of 
Dumfries,    by    the  appellants,    owners  and 
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masters  of  *the  ship  General  Washington  for 
freight  and  primage.  Upon  the  plea  of  non 
assumpsit,  the  jury  found  a  special  verdict, 
in  substance  as  follows :  That  on  the  31st 
of  August  1780,  the  defendant  shipped  at 
Amsterdam,  on  board  of  the  General  Wash- 
ington, a  letter  of  marque,  bound  for  Alex- 
andria, in  Virginia,  and  owned  by  the 
plaintiffs,  two  parcels  of  goods,  and  paid 
the  freight  and  primage  on  the  small  par- 
cel, before  the  ship  sailed. 

That  the  captain  signed  two  bills  of  lad- 
ing, binding  himself  to  deliver  the  goods 
to  the  defendant,  or  to  his  assigns,  at 
Alexandria,  the  danger  of  the  seas  only  ex- 
cepted; the  defendant,  paying,  123^  per 
cent,  freight,  upon  the  net  proceeds,  upon 
their  delivery  at  Alexandria,  and  the  cap- 
tain's primage,  at  the  rate  of  five  per  cent. 
That  the  ship  was  a  merchantman  em- 
ployed in  transporting  goods  for  hire,  pro- 
vided with  a  letter  of  marque  and  that  by 
the  ships  articles,  the  captain  was  not  to 
cruise  or  sail  out  of  his  way  after  the 
enemy,  for  the  purpose  of  making  prizes 
or  in  pursuit  of  an  enemy. 

Tiiat  the  captain,  on  his  voyage,  did 
change  his  course  two  or  three  points,  and 
gave  chase  to  a  ship  and  brigantine  belong- 
ing  to  the  enemy,  for  ihree  or  four  hours. 
That  the  ship  was  supposed  to  mount,  12, 
or  14,  nine  pound  caronade  guns,  and  the 
brig,  8  or  ten  four  pounders;  that  the  Gen- 
eral Washington,  mounted  two  nine  pound- 
ers, and  16  double    fortified  si>c  pounders. 

That  the  Gen.  Washington,  outsailed  the 
ship  and  brig ;  the  two  latter,  after  the 
action  began,  acting  upon  the  defensive  & 
offensive.  That  the  attack  was  begun  by 
the  captain  of  the  General  Washing- 
208  ton,  *who  after  a  long  engagement 
had  nearly  made  prizes  of  the  enemy, 
and  would  probably  have  done  so,  if  he  had 
not  been  too  much  disabled  to  pursue. 

That  the  captain,  was  then  obliged  to 
stop  six  or  eight  days  to  refit,  and  altered 
his  course  to  Dartmouth,  in  New-England, 
a  good  harbor,  for  ships  of  the  burthen  of 
the  General  Washington.  That  the  disabled 
situation  of  the  ship,  was  produced  by  the 
action,  and  rendered  it  prudent  in  the  cap- 
tain to  put  into  this  port. 

That  the  goods  were  all  landed,  and 
stored  at  Dartmouth,  and  that  it  was  neces- 
sary to  unload,  in  order  to  refit, — which 
being  accomplished,  the  ship  was  fitted  for 
a  privateer,  and  sailed  in  about  four  months 
after  her  first  arrival,  and  was  taken. 

That  the  defendant  wrote  to  colonel  Henly 
of  Boston,  a  letter  dated  the  22d  of  Novem- 
ber, 1780,  informing  him,  that  he  had 
goods  on  board  this  ship,  which  were  in- 
tended for  his  own  use,  and  not  for  sale, 
and  requesting  him,  in  case  the  ship  should 
not  be  directed  to  Virginia,  or  the  man- 
agers should  not  bring  part  of  the  goods 
hither,  to  have  all  his  goods  stored,  and 
forwarded  by  the  first  good  vessel,  to  Poto- 
mack,  or  if  none  offered,  then  to  send  them 
to  Philadelphia,  or  Baltimore:  if  the  man- 
agers sent  any  part  of  the  cargo  to  Virginia, 
then  his  goods  were  to  come  by  that  con- 
veyance. 


That  in  consequence  of  this  letter,  the 
agent  for  the  owners,  delivered  the  defend- 
ant's goods  to  col.  Henly;  that  they  were 
imported  for  the  defendant's  own  use,  and 
not  for  sale— That  from  Dartmouth,  there 
was  no  opportunity  to  ship  them  to  Virginia. 
— That  they  were  removed  from  thence  to 
Boston,  from  whence  they  were  sent  to 
Rappahanock  river  in  Virginia,  and  from 
thence,  by  a  circuitous  land  and  water  car- 
riage, to  the  defendant. 

That  as  soon  as  the  arrival  of  the  ship  at 
Dartmouth  was  known,  the  plaintiffs  sent 
on  an  agent,  to  fit  her  out  as  a  privateer, 
and  to  sell  their  own  goods,  which  being 
made  known  to  the  defendant,  produced  the 
above  letter. 

That  it  was  frequently  practised  by 
merchants,  during  the  late  war,  to  receive 
and  sell  their  goods,  and  to  pay  freight  for 
them,  tho'  landed  at  other  ports,  than  the 
port  of  delivery. 

If  upon  the  whole,  the  plaintiffs  be  en- 
titled to  full  freight,  they  find  for  them 
£96:  3:  AH—it  to  freight  pro  rata,  then 
they  find  ^20— if  the  law  be  for  the  defend- 
ant, then  they  find  for  him. 
209  *Upon    this    verdict,    the    District 

Court  gave  judgment  for   the  defend- 
ant, from  which  the  plaintiff  appealed. 

Lee  for  the  appellants.  I  shall  put  out  of 
the  case,  the  articles  of  agreement,  entered 
into  between  the  appellants  and  the  cap- 
tain, which,  tho'  operating  in  our  favor, 
are  improperly  brought  into  view,  inasmuch 
as  the  defendant  being  no  party  to  that 
agreement,  they  ought  not  in  any  manner 
to  be  affected  by  it. 

Freight,  is  a  compensation  for  the 
carriage  of  goods,  and  is  deserved,  in  pro- 
portion to  the  trouble.  The  appellee,  there- 
fore, ought  unquestionably  to  pay  for  the 
carriage  to  Dartmouth;  and  if  the  non- 
delivery of  the  goods  at  the  port  of  destina- 
tion should  be  found  to  have  been  caused  by 
himself,  he  will  be  answerable  for  full 
freight.  I  admit,  that  from  the  terms  of 
such  engagements  as  the  present,  if  the 
goods  be  not  delivered  at  the  port  of  desti- 
nation, in  consequence  of  a  voluntary  and 
faulty  departure  of  the  captain,  he  is  not 
entitled  to  claim  any  part  of  the  freight. 
This  will  lead  to  an  enquiry,  into  the  con- 
duct of  the  captain  of  the  General  Washing- 
ton. It  is  found,  that  he  went  out  of  his 
course,  a  few  points,  for  the  purpose  of  at- 
tacking, and  this,  I  contend,  he  was  justifi- 
able in  doing.  A  letter  of  marque,  is  not 
obliged  to  act  upon  the  defensive.  She 
may  chace,  may  attack,  may  even  go  a  few 
points  out  of  her  course  to  do  this;  but  she 
cannot  cruise.  Park  on  Insu.  341 — Dougfl. 
Rep.  510.  Thus  far  then  the  captain  acted 
properly. 

His  next  step,  was  to  put  into  Dartmouth, 
and  this  is  found  by  the  jury,  to  have  been 
dictated  by  prudence.  Being  there,  the 
owners  were  entirely  at  liberty,  either  to 
refit,  and  compleat  the  voyage,  or  to  trans- 
port the  goods  to  Alexandria  in  some  other 
vessel.     It  is  a  right,  of  which  the  freight- 
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€rs  caanot  deprive  the  owners.  Although 
the  General  Washington  was  not  intended 
to  bring  the  goods  to  Alexandria,  yet,  the 
owners  might  have  sent  them  in  some  other 
ship,  and  in  fact  they  did  so  with  respect 
to  a  part  of  the  cargo,  belonging  to  other 
persons.  The  defendant's  might  have  been 
also  sent,  if  his  agent  had  not  taken  them. 
He  ought  not  therefore  to  avail  himself 
of  this  act  of  his  own,  to  deprive  the 
owners  of  full  freight. 

Marshall  for  the  appellee.  I  admit,  that 
freight  is  a  compensation  for  the  carriage 
of  goods,  from  one  place  to  another.  It  is 
bottomed  upon  some  contract,  either  writ- 
ten, or  parol,  and  by  the  mercantile  law  it 
is  considered,  as  being  neither  due  nor  de- 
mandable,  until  the  service  is  per- 
210  formed.  The  performance  *of  the 
service,  then,  must  be  first  estab- 
lished, before  the  reward  can  be  claimed, 
and  in  strictness,  it  cannot  be  demanded, 
if  from  any  cause  whatever,  the  goods  are 
not  carried  to  the  port  of  delivery  agreed 
upon.  I  must  admit  that  in  some  instances, 
the  compleat  fulfillment  of  the  contract 
may  be  dispensed  with ;  and  yet,  freight 
pro  rate  allowed.  But  as  this  is  merely  a 
matter  of  excuse,  it  must  be  proved  by  the 
owners,  and  must  appear  to  be  such  an 
one,  as  fixes  the  blame  upon  them,  or  upon 
the  captain.  In  this  case,  the  conduct  of  the 
captain  is  attempted  to  be  justified,  and 
authorities  for  that  purpose  are  relied 
upon.  But  it  is  easy  to  discern,  that  the 
cases  cited  by  Mr.  Lee,  do  not  apply. 
They  relate  merely  to  disputes  between  the 
assurer,  and  assured,  and  not  to  the  subject 
of  freight,  which  involves  quite  different 
considerations. 

One  party  agrees  to  insure,  provided  the 
other  conforms  to  certain  rules,  well  estab- 
lished and  known  by  both,  and  which  are 
therefore  calculated  upon,  in  estimating  the 
rate  of  hazard. 

If  the  captain  be  not  permitted  to  cruize, 
or  to  act  offensively,  the  risk  is  the  less, 
and  of  course,  the  premium  diminished.  A 
deviation  therefore,  avoids  the  policy,  and 
the  cases  cited,  define  what  is  such  a  devia- 
tion, as  to  produce  this  effect.  But  the 
freighter,  knowing  that  the  ship  is  by  con- 
tract, (as  in  this  case,)  prohibited  from 
chasing,  and  that  his  property  is  on  that 
account,  more  safe  in  her  than  in  another 
vessel  is  induced  to  give  her  a  preference. 
— A  violation  of  this  contract,  is  a  plain 
fraud  upon  him,  and  consequently,  deprives 
the  owners  of  an  excuse,  for  not  strictly 
complying  with  their  engagement.  Were 
it  otherwise,  the  captain  would  be  thereby 
induced,  to  chace  every  vessel,  of  which 
there  was  a  chance  of  making  a  prize,  and 
thus  not  only  prolong  the  voyage,  but  en- 
danger the  cargo.  Though  the  defendant 
was  no  party  to  that  agreement,  yet  as  it  is 
natural  that  his  enquiries  would  go  to  every 
circumstance  relating  to  the  risk,  it  is  to 
be  presumed,  that  it  was  known  to  him. 

As  to  the  letter  written  by  the  appellee, 
to    col.  Henly,    it  appears  to  be  very  much 


misunderstood  by  the  counsel  who  rely  upon 
it.  It  is  in  the  alternative ;  if  the  Washing- 
ton should  not  bring  the  goods,  or  if  the 
owners  should  not  chuse  to  send  them  in 
some  other  ves^l,  then,  and  not  otherwise, 
his  agent  is  directed  to  take  possession  of 
them.  As  it  is  not  presumable,  that  the 
owners  would  have  delivered  the  goods  to 
Henly,  without  an  order  from  the  appellee, 
it  is  plain,  that  this  letter  was  shewn  to 
their  agent.  The  goods  being  delivered, 
amounts  to  a  declaration,  on  the  part  of  the 

owner,  that  the  Washington  was  not 
211      *in tended  to  come  to  Alexandria,  and 

that  they  did  not  mean  to  send  the 
goods,  in  some  other  vessel.  A  different 
determination,  afterwards  formed,  and 
executed,  could  not  justify  their  prior  con- 
duct. Upon  the  whole,  I  think  it  clear,  that 
the  conduct  of  the  captain  in  the  first  in- 
stance, and  of  the  owners  in  the  second,  was 
such,  as  to  destroy  all  claim  to  freight, 
either  upon  principles  of  justice,  or  of  law. 
Lee  in  reply — I  willingly  consent, 
that  the  agreement,  between  the  owners  and 
the  captain,  should  be  considered  as  part 
of  the  case.  The  second  article  of  it,  directs 
the  mode  of  arming,  and  stipulates  for  a 
reward,  to  the  mariner  first  discovering 
an  enemy,  which  proves,  that  it  was  in- 
tended to  chace,  and  to  act  offensively. 
Nor  is  it  difficult,  to  reconcile  this  with  the 
first  clause,  which  was  evidently  meant  to 
prohibit  the  captain  from  committing  a 
deviation,  which  we  find,  from  the  cases 
cited,  to  mean  cruizing  and  not  going  a  few 
points  out  of  the  course  to  chace.  In  fact, 
it  was  intended  to  express,  what  would 
otherwise  have  been  understood. 

The  PRESIDENT    delivered   the    opin- 
ion of  the  court. 

The  deviation,  and  putting  into  Dart- 
mouth, being  found  by  the  jury,  to  have 
been  prudent  and  unavoidable,  in  conse- 
quence of  the  action,  no  objection  against 
the  payment  of  freight,  can  on  that  account 
be  made,  if  the  conduct  of  the  captain,  in 
attacking  the  enemy,  were  justifiable. 
The  general  principle  of  law,  that  a  mer- 
chantman, having  letters  of  marque,  may 
chace  an  enemy  in  sight,  but  cannot  cruize 
out  of  her  course  to  look  for  one,  is  well 
established,  and  seems  not  to  have  been 
controverted  at  the  bar.  This  is  surely  a 
very  reasonable  distinction ;  for  since  com- 
merce is  the  principal  object  of  such  a 
vessel,  it  would  be  improper,  that  she 
should  lose  sight  of  this,  and  go  in  search 
of  prizes. — On  the  other  hand,  as  letters  of 
marque  are  obtained  at  some  expence,  a 
vessel  would  have  them  to  little  purpose,  if 
she  could  never  act  but  on  the  defensive, 
and  could  not,  whilst  pursuing  her  great 
and  primary  object,  embrace  a  probable 
chance  of  making  prizes,  so  as  to  procure 
a  reimbursement.  But  to  this,  two  objec- 
tions are  made  by  the  counsel  for  the  appel- 
lee.— 1st,  That  the  doctrine,  tho*  applicable 
to  cases  of  insurances,  is  not  so,  to  those, 
where  the  question  is  about  freight.  The 
court    cannot   discern   any    distinction  be- 
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tween  them ;  for  if  the  insurer  be  supposed 
to  know  the  principles  and  rules  of  in- 
surance, and  to  calculate  the  rates  of  hazard 
accordingly,    why   is   not   the  freighter  to 

be  presumed  equally  well  informed? 
212         *Thc  second  objection    is,  that  the 

captain  was  restrained  by  the  arti- 
cles, from  giving  chace.  But  upon  a  view 
of  those  articles,  it  is  evident,  that  the  par- 
ties well  understood  the  distinction  between 
cruizing,  and  chasing  an  enemy  in,  or 
near  the  course,  the  former  of  which  is 
alone  intended  to  be  prohibited.  We  are 
therefore  of  opinion,  that  the  conduct  of 
the  captain,  has  not  deprived  the  owners 
of  their  claim  to  freight.  We  are  equally 
clear,  that  the  claim  cannot  go  beyond  a 
freight  pro  rata.  The  letter  of  the  appellee, 
did  not  prevent,  or  in  the  most  distant 
manner,  intend  to  prevent  the  owners,  from 
sending  the  goods  to  the  port  of  delivery ; 
on  the  contrary,  he  appears  to  have  pre- 
ferred their  doing  so,  and  only  requested 
the  interference  of  his  friend,  in  case  they 
should  not  take  that  step.  The  delivery  of 
the  goods  to  col.  Henly,  was  evidence 
enough,  that  the  owners  had  no  intention  of 
sending  them,  and  that  they  had  abandoned 
their  claim  to  full  freight. 
Judgment    reversed  and  entered  for   ;f20. 


Hooe  &  Harrison  v.  Thomas  Pierce, 
Administrator  of  Thomas  Pierce. 

October  Term,  1793. 

Escape  of  Slave  to  Enemy— Libel  under  Wrong:  Name— 
Effect  open  Riffhts  of  Original  Owner  Where  He  Wa« 
Not  Made  Party.— A  slave  who  went  by  the  name  of 
Taliver,  the  property  of  the  defendant,  fled  from 
his  master  to  the  enemy,  and  was  afterwards  re- 
captured by  an  American  vessel  of  war.  He  was 
libelled  and  condemned  by  the  name  of  Jack  Rob- 
inson, and  beiner  sold  under  the  sentence,  was 
purchased  by  the  plaintiff.  The  defendant  arot 
possession  of  him  under  a  warrant  issued  In  vir- 
tue of  the  Act  of  Assembly,  passed  in  1782,  c.  8, 
Rev.  Laws.  p.  167.  Decided  that  the  sentence  and 
sale  were  notbindlngr  upon  the  former  proprietor, 
as  he  was  no  party  to  the  suit,  and  the  slave  was 
not  libelled  by  the  name  he  had  usually  borne. 
Allter.  if  the  condemnation  had  been  by  a  foreisna 
Admiralty  Court 

Same- PH*e- Insufficient  Finding  of  Jury-Efftoct— 
The  above  slave  was  not  a  lawful  prize,  the  jury 
not  havlnsr  found  that  he  belonged  to  an  inhab- 
itant of  Great  Britain,  or  that  he  was  taken  in 

Bona  PIde  Sale-Effect  upon  Equitable  Rlffhts-Le^al 

Rl8:lits.*-Thoufirh  equitable  risrhts  may,  in  favor  of 


•Equitable  Rights— Effect  upon  Purchajer  without 

fiotlce.— Eouitaf^le  rights  may  be  lost  by  a  sale  to  a 
bona  Me  purchaser  without  notice.  Taylor  v.  Stone, 
2  Munf.  315,  citingr  Hooe  v.  Pierce.  1  HVwA.  217.  For 
this  proposition  the  principal  case  is  cited  in  Jones 
V.  Roberts,  6  Call  197;  Claiborne  v.  Henderson,  8 Hen. 
&  M.  858:  Jones  v.  Roberts,  3  Hen.  &  M.  441. 

And  in  Green  v.  Price,  1  Munf.  453,  citinsr  the  prin- 
cipal case.  It  is  held  that,  a  mort^asree  without  no- 
tice, shall  be  protected  asrainst  a  prior  equUahU 
title;  if  the  person  having  such    title,  either  en- 


a  fair  bona  fide  purchaser,  for  valuable  considera- 
tion, and  without  notice,  be  lost  by  a  sale:  legal 
rlffhts  never  can.  unless  there  can  be  fraud. 
Detinue— Case  Aipreed  by  Executor— Bffect.-*--In  deti- 
nue, the  jury  found  a  verdict  for  the  plaintiff,  if 
the  Law  upon  the  facts  asrreed  to  be  stated,  be 
for  him.  otherwise  for  the  defendant— Before 
they  were  aflrreed.  the  defendant  died,  and  a  scire 
facias  Issued  to  his  executors,  to  show  cause  why 
the  facts  should  not  be  agreed.  The  executors 
appeared  and  aerreed  a  case.  This  will  bind  tbem. 
thoug-h  they  miirht  have  refused  to  agree  a  case. 
and  have  insisted  upon  abating-  the  suit. 

This  was  an  action  of  detinue  for  a  negro, 
called  Jack  Robinson,  alias  Taliver,  insti- 
tuted by  the  appellants,  and  determined  in 
the  District  Court  of  Suffolk.  The  jury 
found  a  verdict  for  the  plaintiff,  if  the  law, 
upon  the  facts  agreed  to  be  stated,  be  for 
him,  if  not,  then  for  the  defendant.  Before 
these  facts  were  agreed,  Thomas  Pierce 
the  defendant  died,  and  a  sci.  fa.  issued 
again»t  the  appellee,  his  administrator,  to 
shew  cause,  why  the  said  facts  should  not 
be  agreed,  and  the  matter  of  law  thereupon 
argued.  The  appellee  appeared,  and  the 
parties  agreed  the  following  case. 

That  on  the  day  of  July  1779,  the 
Bishop,  an  enemy's  vessel,  was  taken  on  the 
high  seas  by  the  General  Washington,  an 
American  vessel,  belonging  to  citizens  of 
the  United  States.  That  the  slave  in  the 
declaration  mentioned,  was  on  board  the 
Bishop  at  the  time  of  her  capture,  and 
was  then  known  on  board  by  the  name  of 
Jack  Robinson.  That  the  vessel  and  cargo, 
together  with  the  slave,  was  brought  into 
Virginia,  and  condemned  as  lawful 
prize,  and  purchased  under  the  sen- 
213  tence  *of  the  court,  by  the  plaintiffs. 
That  the  slave  in  question,  was  once 
the  property  of  the  testator  of  the  defend- 
ant, known  by  the  name  of  Taliver,  and  so 
continued,  until  the  year  1777,  when  he 
ran  off  from  his  master,  and  got  on  board 
a  British  vessel.  That  the  slave,  Jack  Rob- 
inson, was  taken  from  the  possession  of 
the  plaintiff  in  September  1783,  by  the  de- 
fendant, in  pursuance  of  a  warrant,  granted 
according  to  an  act  of  the  General  Assembly 
passed  in  1782, t  entitled,  *' An  act  for  the 
recovery  of  slaves,  horf^es  and  other  prop- 
erty, lost  during  the  war,"  and  that  he 
still  detains  him. 

If  the  court  shall  be  of  opinion,  that  by 
the  sale  of  the  slave  under  the  sentence 
aforesaid ;  the  defendant  lost  his  property 
therein,  then  judgment  to  be  entered  for 
the  plaintiff,  otherwise  for   the   defendant. 

The  District  Court  gave  judgment  for  the 


couraged  him  to  take  the  mortgage,  or.  knowin?  of 
his  intention  to  take  it,  stood  by,  and  made  no 
objection.  See  also,  as  bearing  on  this  question, 
Applebury  v.  Anthony.  I  Wash.  287:  Taylor  v.  Cole, 
4  Munf.  351:  Pollard  v.  Cartwright,  3  Hen.  &  M.  116: 
Biggers  v.  Alderson,  1  Hen.  &  M.  54;  Cringan  v. 
Nlcolson,  1  Hen.  &  M.  429:  Southall  v.  MKeand,  1 
Wash.  S36w 

tDetlnae.— See  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  8Gratt  578. 

$Rev.  Laws,  Page  157,  Ch.  8. 
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defendant,  from  which  the  plaintiff  ap- 
pealed. 

Lee  for  the  appellants.  The  only  diffi- 
culty on  the  part  of  the  appellants,  is  cre- 
ated by  the  special  conclusion  of  the  jury, 
which  would  seem  to  confine  our  title,  to 
the  purchase  made  under  the  sentence  of 
court,  in  a  suit,  to  which  Pierce  was  no 
party.  And  yet,  hard  as  it  may  at  first  ap- 
pear, that  the  rights  of  third  persons  should 
be  affected  by  judgments,  as  to  them,  ex 
parte ;  yet,  it  is  better,  that  a  private  injury 
like  this  should  be  sustained,  than  a  public 
inconvenience  produced,  by  discouraging 
persons  from  purchasing  under  the  judg- 
ments of  courts  having  competent  jurisdic- 
tion :  a  consequence  to  be  certainly  expected, 
if  the  title  of  the  purchaser  could  after- 
wards be  questioned. 

The  appellants  claim  a  right  to  the  slave 
in  question,  under  the  acts  of  congress, 
passed  in  1775,  and  1776,  making  slaves,  the 
subjects  of  lawful  prize. 

Wickham  for  the  appellee.  It  appears 
from  the  facts  agreed  in  the  cause,  that 
the  enemy  did  not  acquire  the  slave  in  dis- 
pute, by  plunder,  in  which  case  only,  the 
property,  by  the  law  of  nations,  is  changed. 
On  the  contrary,  it  is  agreed,  that  the  tes- 
tator's right  was  not  divested  by  any  act 
of  his  own. 

But,  if  the  slave  had  actually  been  seized 
by  the  enemy,  in  action,  the  recapture 
would  revest  the  property  in  the  original 
owner,  by  the  right  of  postliminium,  which 
extends  to  all  kinds  of  property  taken  in 
war,  except  moveables;  and  thesie, 
214  *on  account  of  the  uncertainty  in 
identifying  them,  are  never  restored. 
It  is  true,  that  slaves  are  not  mentioned  in 
any  modern  cases,  because  they  are  a  prop- 
erty, unknown  in  the  greatest  part  of  Eu- 
rope. But  Vattcl  states,  that  amongst  the 
ancients  the  right  of  postliminium  extended 
to  them.  However,  a  discussion  of  this 
point  is  rendered  unnecessary,  by  the  spe- 
cial conclusion  of  the  verdict — I  shall  pro- 
ceed then  to  consider  the  title  of  the  appel- 
lants, as  derived  under  the  sentence  and 
sale. 

There  is  no  principle  more  clear  than 
this,  that  in  Courts  of  Common  Law  and 
Equity,  those  only  can  be  affected  by  their 
judgments  or  decrees,  who  are  parties  to 
the  suit,  or  those  who  claim  under  them. 
I  acknowledge,  that  the  sentence  of  a  court 
of  admiralty  is  binding  upon  all  persons, 
who  are  in  possession  of  the  property,  or 
who  claim  under  those  who  are ;  because, 
the  parties  interested  are  not  known,  and 
consequently  not  named.  But  in  this  case, 
Pierce  was  neither  in  possession  himself, 
nor  did  he  claim  under  any  person  who 
was:  his  title  was  adverse  to  that,  claimed, 
by  the  enemy  and  the  captors. 

If  there  be  a  decree  for  the  sale  of  mort- 
gaged property,  it  was  never  contended, 
that  the  rights  of  third  persons,  not  parties 
to  the  suit,  could  be  thereby  affected. 

I  shall  not  acknowledge  the  authority  of 
the  resolutions  of  Congress,  which  have 
been  read,  because,  that  body  were  cloathed 


with  no  powers  to  legislate  for  the  respec- 
tive states;  but  if  they  were,  these  resolu- 
tions, being  no  more  than  private 
regulations,  and  not  being  found,  cannot 
be  noticed  by  the  court. 

I  will  beg  leave  to  submit  to  the  consid- 
eration of  the  court,  another  point,  which 
tho'  not  connected  with  the  merits  of  the 
cause,  is  certainly  very  important.  The 
suit  was  abated  by  the  death  of  Pierce,  and 
ought  to  have  been  so  entered.  Detinue 
will  not  lie  against  an  executor,  for  a  con- 
version, or  in  consequence  of  a  detainer  by 
the  testator,  nor  unless  the  property  after- 
wards come  into  the  possession  of  the  exec- 
utor. /The  judgment  is  for  the  slave,  if  to 
be  had,  if  not,  the  value.  Now  the  execu- 
tor cannot  perform  one  of  the  alternatives, 
if  he  never  had  possession  of  the  property. 
Bro.  Ab.  227— Cowp.  Rep.  371,  in  which  it 
was  determined,  that  the  action  would  not 
lie  against  the  executor,  for  a  finding  and 
conversion  by  the  testator. 

The  jury  therefore,  should  either  have 
found,  or  the  parties  have  agreed  a  detainer 
by  the  appellee.  It  may  perhaps  be  con- 
tended, that  the  act  of  22  Geo.  II,  C.  5,  {  5, 
which  declares,  that  the  death  of  either 
party  between  verdict  and  judgment,  shall 
not  abate  the  suit,  furnishes  an  an- 
215  swer  to  this  point.  But  *that  law 
must  mean,  a  perfect  verdict,  and  not 
such  an  one,  as  might  be  set  aside,  and  a 
venire  de  novo  awarded,  or  which  either 
party,  by  refusing  to  agree  the  facts,  must 
render  ineffectual.  Neither  can  I  admit, 
that  the  appearance  of  the  executor,  and  his 
actually  agreeing  the  facts,  will  alter  the 
case ;  because,  he  only  did,  what  the  writ 
of  sci.  fa.  commanded  him— besides,  this 
agreement  can  extend  no  farther,  than  to 
the  facts  themselves,  and  cannot  cure  the 
errors  before  committed. 

Lee  in  reply.  The  act  of  Assembly  which 
Mr.  Wickham  has  read,  seems  to  apply 
strictly  to  this  case,  because,  it  speaks  of 
verdicts  generally,  without  distinguishing 
between  perfect  and  imperfect  verdicts. 
But  if  this  were  an  imperfect  verdict,  the 
court,  upon  the  trial  of  the  sci.  fa.  would 
direct  a  new  trial,  and  not  an  abatement. 
The  intention  of  the  law  was,  to  prevent 
the  operation  of  the  act  of  limitations. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  first  question  to  be  considered  is, 
whether  the  suit  ought  to  have  abated,  by 
the  death  of  the  original  defendant. 

The  act  of  Assembly  declares,  that  the 
death  of  either  party  between  verdict  and 
judgment,  shall  not  abate  the  suit,  but  that 
judgment  shall  be  entered,  as  if  both  par- 
ties were  living. 

It  is  contended,  that  this  is  no  verdict, 
and  therefore,  not  provided  for  by  the  law. 
It  is  true,  that  verdicts  must  be  certain  in 
themselves,  or  such  as  may  be  made  so,  by 
reference  to  that  which  is  certain. 

It  is  common  for  them  to  refer  to  records 
or  to  other  papers  equally  certain.  On  a 
demurrer  to  evidence,  a  conditional  verdict. 
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dependent  upon  the  opinion  of  the  court  as 
to  the  demurrer,  is  common  and  proper. 
So  a  verdict,  to  depend  upon  the  opinion  of 
the  court,  on  a  case  stated  on  the  record, 
is  an  usual  and  legal  proceeding.  Cases 
« agreed,  are  sometimes  substituted  in  the 
room  of  special  verdicts.  But  it  is  very 
novel,  to  find  both  in  the  same  record,  and 
connected  together.  Even  this  might  have 
been  unexceptionable,  if  the  verdict  had 
referred  to  a  state  of  facts  before  agreed 
to.  But  to  supply  the  uncertainty  of  a 
verdict,  by  referring  to  that,  which,  so  far 
from  being  certain,  did  not  exist  for  five 
years  afterwards,  cannot  possibly  be  right. 
Suppose  the  parties  had  refused  to  agree  a 
case ;  or  had  in  reality  disagreed  about  the 
facts:  this  might  well  have  happened,  and 
what  could  have  been  done.  The  court 
could  not  coerce  them  to  agree  upon  a  case, 
nor  could  any  thing  be  substituted  in  its 
room. 

We  can  find  no  cases  determined  in  Eng- 
land, upon  the  statute  of  the  8  and  9  Will. 
3,  C.  11,  (from  which  our  law  was  copied,) 

like  to  the  present. 
216  *Upon  principle,  we  have  no  doubt, 
but  that  the  administrator  was  not 
bound  to  cure  the  uncertainty  in  the  ver- 
dict, by  agreeing  to  a  state  of  facts,  of 
which  he  might  be  totally  ignorant,  be- 
cause his  intestate  having  more  knowledge 
of  them  had  consented  to  do  so. — That  he 
might  therefore  have  abated  the  suit,  if  he 
had  chosen  it,  is  clear.  But  he  certainly 
might  wave  this  advantage,  and  prefer  a 
trial  upon  the  merits.  This  he  has  done, 
by  agreeing  to  a  state  of  facts.  But  then, 
the  cause  must  rest  upon  the  agreed  case, 
independent  of  the  verdict. 

Upon  the  merits,  there  is  not  much  diflB- 
culty.  The  condemnation  in  the  court  of 
admiralty,  could  not  bind  the  intestate, 
who  was  no  party  to  the  suit.  If  the  sen- 
tence of  a  foreign  court  of  admiralty  had 
condemned  this  slave,  as  a  prize  to  the 
British,  we  should  have  regarded  it,  though 
Pierce  had  been  no  party ;  because  it  would 
not  have  been  in  his  power  to  have  become 
a  party.  So,  if  in  this  case.  Pierce  had 
put  in  his  claim,  and  it  had  been  decided 
against  him,  that  decision,  whilst  unre- 
versed, would  have  bound  this,  and  all  other 
courts.  But  the  slave  in  question,  was 
libelled,  and  condemned,  by  the  name  of 
Jack  Robinson,  instead  of  that,  by  which 
he  was  always  called ;  and  therefore  Pierce 
could  not  be  presumed  to  have  had  notice, 
that  liis  interest  was  involved  in  the  suit, 
so  as  to  enable  him  to  assert  his  right. 

The  first  resolution  of  Congress,  which 
passed  on  the  25th  of  November  1775,  au- 
thorises vessels  commissioned  by  that  body, 
to  capture  and  make  prices  of  all  armed 
vessels,  belonging  to  the  enemy,  employed 
in  the  war,  and  of  all  transports  carrying 
troops,  warlike,  or  naval  stores,  or  provi- 
sions, and  directs  the  distribution  of  the 
prizes. 

The  next  resolution  which  passed  on  the 
23d  of  March  1776,  extends  the  right  of 
capture    to    all    vessels,    and  to  all  goods. 


wares  and  merchandize,  belonging  to  any 
inhabitant  of  Great  Britain  :  but  slaves  are 
not  mentioned.  Whether  they  should  be 
considered  as  goods  &c.  within  the  mean- 
injr  of  this  resolution  or  whether  they  are 
to  be  classed  with  lands,  or  ships  and  car- 
goes, so  as  by  the  rules  of  postliminium, 
to  require  the  sentence  'of  a  Court  of  Ad- 
miralty to  change  the  property,  or  whether 
they  are  to  be  considered  in  the  light  of 
moveables,  and  the  property  in  them 
changed  by  capture,  without  condemnation, 
are  questions,  which  the  court  think  unnec- 
essary to  consider,  since  it  is  not  stated, 
that  the  slave  belonged  to  an  inhabitant  of 
Great  Britain,  so  as  to  bring  the  case 
within    the  resolution  of  Congress :  neither 

is  it  stated,  that  he  was  taken  in  war 
217      by  the  enemy,  and  'recaptured,  so  as 

to  bring  it  within  the  exception  in 
the  act  of  Assembly  passed  in  1782.  It 
appears,  that  he  was  the  property  of  Pierce, 
and  being  such,  ran  off,  and  was  found  on 
board  an  enemy's  vessel,  where  no  person 
claimed  a  right  to  him. 

The  sale  therefore,  in  the  present  in- 
stance, could  not  divest  the  right  of  the 
original  proprietor,  however  inconvenient 
this  doctrine  might  prove  to  purchasers— 
for  though  equitable  rights  may,  in  favor 
of  fair  bona  fide  purchasers,  for  valuable 
consideration,  and  without  notice,  be  lost 
by  a  sale,  legal  rights  never  can,  unless 
there  be  fraud,  as  in  the  case  of  a  prior 
mortgagee  standing  by,  whilst  another  is 
throwing  away  his  money  by  purchasing 
the  mortgaged  premises,  without  giving 
notice  of  his  prior  incumbrance — in  cases 
of  legal  rights,  the  principle  of  caveat  emp- 
tor properly  applies. 

Judgment  alBBrmed. 


Thweat  and   Hinton  v.  Adam  Finch. 

October  Term,  1793. 

Pleadlnir  and  Practice— Nonsuit— Court  Cannot  Coa- 

pci .♦— Upon  a  motion  for  a  nonsuit,  the  Court  may 
give  their  opinion  that  the  plaintiff  has  no  caase 
of  action,  and  may  direct  him  to  be  called:  bat  the 


*PleadlnK  and  Practice— Nonsuit.— In  Gunn  v.  Ohio 
River  R.  Co.,  36  W.  Va.  176,  14  S.  E.  Rep.  468,  it  is  said: 
"Upon  a  motion  for  a  nonsuit,  the  court  may  give 
their  opinion  that  the  plaintiff  has  no  cause  of 
action,  and  may  direct  him  to  be  called,  but  be  may 
nevertheless  appear  and  refuse  to  be  nonsuited. 
Thweat  v.  Finch,  1  Wash.  (  Va.)  217.  So,  on  the  other 
hand,  the  court  may,  upon  motion,  declare  that  the 
action  is  maintainable,  or  may  refuse  to  give  any 
opinion,  and  so  leave  the  whole  question  with  the 
jury,  (Id.;)  and  this  latter  is  the  proper  course, 
unless  some  essential  element  of  the  right  of 
recovery  is  wholly  wanting,  or  the  evidence,  as  a 
whole,  is  so  destitute  of  proof  of  what  is  essential 
that  there  is  no  room  for  two  honest,  Intellitent 
opinions  about  it,  or  the  question,  on  indisputable 
facts,  is  purely  a  question  of  law." 

And  in  Brooke  v.  Young,  3  Rand.  114,  the  principal 
case  is  cited  to  the  point  that  if  the  court  admit 
improper  evidence,  an  exception  may  be  taken;  but 
if  the  question  depend  on  the  weiahi  of  testimony. 


486 


I  WASH. 


Thweat  and  Hinton  v.  Finch. 


218-210 


plaintiff  may  refuse  to  suffer  a  nonsuit:  or  the 
Court  may  refuse  to  give  any  opinion,  and  so 
leave  the  whole  to  the  Jury. 

Demarrer  to  Evldenca— When  Court  May  Refuse  to 
Compel  Joinder. t— If  one  of  the  parties  offer  a  de- 
murrer to  the  evidence,  the  Court,  if  the  evidence 
be  clearly  asrainst  him,  may  refuse  to  compel  the 
other  party  to  join. 

Pleading  ond  Practice— DeclorotJon—Multiforlousness 
—Case  at  Bar.— Case,  against  two  inspectors  of  to- 
bacco at  Robert  BoUinff's  warehouse,  for  that  they, 
havintr  inspected  a  hogshead  of  tobacco,  the  prop- 
erty of  the  plaintiff,  refused  to  deliver  the  notes, 
or  tobacco,  to  the  plaintiff,  as  by  law.  and  the  duty 
of  their  office,  they  were  bound  to  do,  but  had 
delivered  the  notes  and  the  tobacco,  to  another, 
having  no  authority  to  receive  them,  contrary  to 
law,  and  the  duty  of  their  office.  Objections  to 
tbe  declaration  for  beinr  multifarious,  and  for 
not  statinff  the  warehouse  to  be  a  public  one, 
overruled. 

Finch  brought  an  action  upon  the  case,  in 
the  District  Court  of  Petersburg,  against 
Thweat  and  Hinton  as  inspectors  at  Rob- 
ert Boiling's  warehouse.  The  declaration 
states,  that  the  defendants,  having  in- 
spected and  passed  three  hogsheads  of  to- 
bacco, the  property  of  the  plaintiff,  they 
refused  to  deliver  him  the  usual  notes, 
or  receipts  for  them,  as  by  law,  and  the 
duty  of  their  oflBce,  they  were  bound  to  do ; 
but  had  delivered  the  notes,  and  the  tobacco 
to  other  persons,  having  no  authority  from 
the  plaintiff,  to  receive  the  same,  contrary 
to  law,  and  the  duties  of  their  office.  Plea, 
not  guilty.  Verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendants  ap- 
pealed. 

The  defendants  filed  a  bill  of  exceptions, 
at  the  trial,  stating,  that  the  plaintiff  gave 
in  evidence  that  John  Finch,  by  direction 
of  the  plaintiff,  applied  to  the  defendants 
in  the  year  1784  for  the  tobacco  in  question. 
That  the  defendants  shewed  him  the  ware- 
honse  books,  by  which  it  appeared,  that  the 
defendants  had  received,  and  inspected 
the  three  hogsheads  of  tobacco 
218  *in  the  declaration  mentioned,  as 
the  property  of  the  plaintiff,  and 
that  the  same  had  been  shipped ;  the  de- 
fendants alledging,  that  they  had  issued 
notes  for  it,  in  obedience  to  a  written  order 
to  do  so  in  the  name  of  the  plaintiff,  which 
they  shewed  to  John  Finch,  who  is  cer- 
tain, it  was  not  the  hand  writing  of  the 
plaintiff,  of  which  he  informed  the  defend- 
ants. 


the  jury,   and  not  the  court,  are  exclusively  and 
uncontrollably  the  judges. 

tDemarrer  to  Evidence— Joinder.— in  the  first  head- 
note  of  Dunbar  v.  Beale,  5  Munf.  24,  it  is  said:  If 
the  case  be  clear  against  the  party  tendering  a 
demurrer  to  evidence,  the  court  may  refuse  to  com- 
pel the  other  party  to  Join.  See  Thweat  A  Hinton  v. 
Finch,  1  Wa$h.  220.  The  principal  case  is  cited  on  the 
question  of  joinder  in  a  demurrer  to  the  evidence 
in  Oreen  v.  Buckner,  6  Leitrh  88;  foot-note  to  Trout 
V.  Va.  &  Tenn.  R.  Co.,  23  Gratt.  619.  See  monographic 
note  on  "Demurrer  to  the  Evidence"  appended  to 
Tnct  V.  Slaughter,  5  Gratt.  864. 


That  the  plaintiff,  afterwards  gave  a 
written  order,  directing  the  inspectors  to 
deliver  the  notes  for  the  tobacco,  to  the 
said  John  Finch,  who  presented  the  same, 
and  demanded  the  notes,  but  the  defend- 
ants refused  to  deliver  the  notes,  or  to- 
bacco, for  the  reasons  before  given ;  but 
that  no  proof  was  made  of  a  personal  de- 
mand, by  the  plaintiff  himself.  The  de- 
fendants alledging,  that  the  evidence  was 
not  sufficient  to  maintain  the  issue  on  the 
part  of  the  plaintiff,  moved  for  a  nonsuit, 
which  was  over-ruled. 

Call,  for  the  appellants.  The  first  objec- 
tion which  is  to  be  made  to  this  judgment, 
respects  the  imperfections  of  the  declara- 
tion. Though  it  states  that  the  defend- 
ants were  inspectors  at  Boiling's  warehouse, 
it  does  not  charge  them  to  be  public  inspect- 
ors of  a  warehouse  established  by  law,  and 
unless  this  were  the  case,  this  action  could 
not  be  sustained.  Robert  Boiling,  might 
have  owned  a  private  warehouse,  and  the 
appellants  might  have  been  inspectors  at  it, 
for  any  thing  that  this  court  can  judicially 
know.  The  contrary  is  not  to  be  presumed. 
—The  appellants,  could  not  with  propriety, 
traverse  this  material  fact,  as  it  was  not 
charged  in  the  declaration. 

The  declaration  is  also  liable  to  objec- 
tion, on  account  of  its  being  double,  and 
thereby  forbidding  an  issue  upon  a  single 
point,  or  at  least  tending  to  produce  con- 
fusion in  the  trial,  and  to  conceal  from  the 
defendants  view  the  point  intended  to  be 
controverted.  It  charges,  1st,  A  refusal  to 
deliver  the  notes  to  the  plaintiff;  and  2dly, 
a  delivery  of  them  to  a  third  person,  unau- 
thorized to  receive  them.  If  the  plaintiff 
may  bring  two  distinct  charges  into  discus- 
sion, in  one  court,  he  may  multiply  them 
without  end. 

As  to  the  bill  of  exceptions,  I  think  it 
shews  that  the  appellee  oucrht  not  to  have 
recovered  upon  the  evidence  produced  by 
him.  It  appears,  that  no  demand  was  made 
by  the  appellee  himself,  and  the  act  of 
Assembly  does  not  authorise  inspectors 
to  deliver  the  notes  to  the  order  of  the 
owner,  but  to  the  owner  himself.  If  the 
appellants  were  chargeable  in  this  case,  it 
would  place  inspectors  in  this  dangerous 
dilemma :  if  they  deliver  the  tobacco  to  the 
forged  order  of  a  person,  whose  hand 
219  writing  *they  never  saw,  they  sub- 
ject themselves  to  an  action,  and  to 
a  penalty  also:  if  they,  do  not  deliver  it, 
and  the  order  should  be  genuine,  they  will 
still  be  liable  to  an  action.  The  law,  au- 
thorises the  delivery  of  the  notes,  to  the 
person  who  brings  the  tobacco  and  from 
any  thing  appearing  in  tliis  record,  the 
notes,  might  have  been  delivered  to  the 
overseer  of  the  appellee. 

Marshall  for  the  appellee.  What  weight 
there  might  be  in  the  objections  to  the  dec- 
laration, if  they  had  been  made  at  a  proper 
time  it  is  unnecessary  now  to  decide,  be- 
cause, after  a  general  verdict,  the  court 
will  presume,  that  those  things  were  proved 
to  the  jury,  without  which,   they  ough^  not 
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to  have  found  as  they  have  done.  The 
court,  after  verdict,  will  not,  for  the  pur- 
pose of  destroying^  it,  hunt  after  objections, 
or  enquire,  whether  there  might  not  be  a 
possible  case,  in  which  this  action  would 
not  lie.  It  is  notorious,  that  there  are  no 
private  warehouses  for  the  inspection  of 
tobacco,  in  this  country.  The  declaration, 
pursues  the  words  of  the  law.  The  act  of 
Assembly,  which  establishes  tobacco  ware- 
houses, is  a  public  one,  and  the  court  will 
therefore  take  notice,  that  Boiling's  ware- 
house is  one,  created  by  this  law.  But 
there  may  be  enough  collected  from  the  dec- 
laration, to  defeat  this  objection ;  for  it 
charges,  that  the  defendants  refused  to 
deliver  the  usual  notes,  contrary  to  their 
ofiQce  of  inspector.  Another  objection  to 
the  declaration  is,  that  it  is  double.  But  if 
there  be  two  acts,  either  of  which  will  sus 
tain  an  action,  it  cannot  be  error  to  state 
them  both,  by  way  of  aggravating  the 
damages. 

The  point  made  in  the  bill  of  exceptions, 
having  been  before  decided  in  this  court, 
it  will  be  unnecessary  to  take  notice  of  it. 
It  is  settled,  that  the  court  cannot  direct  a 
nonsuit  in  an^-  case,  and  that  if  they  do, 
the  plaintiff  may  refuse  to  submit  to  it. 

Call  in  reply.  As  to  the  power  of  the 
court,  to  direct  a  nonsuit,  I  admit,  that  the 
point  has  been  settled  as  Mr.  Marshall 
has  stated.  But  certainly,  if  a  bill  of  ex- 
ceptions exhibits  the  whole  evidence,  and 
shews,  that  the  plaintiff  had  no  cause  of 
action,  judgment  may  be  rendered  against 
him,  as  well  in  such  a  case,  as  if  it  had 
appeared,  in  the  form  of  a  demurrer  to 
evidence. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

Upon  a  motion  for  a  nonsuit,  the  court 
may  give  their  opinion,  that  the  plaintiff 
has  no  cause  of  action,  and  may  direct  him 
to  be  called.  But  he  may  nevertheless  ap- 
pear, and  refuse  to  be  nonsuited,  nor  can 
the  court  compel  him  against  his  will. 
220  *So  on    the   other    hand,    the   court 

may  declare,  that  the  action  is  main- 
tainable— or  may  refuse  to  give  any  opin- 
ion to  th«^  jury,  and  so  leave  the  whole 
question  with  them:  if  they  do  instruct, 
still  the  jury  may  find  ag<iinst  the  opinion 
of  the  court,  who  have  no  remedy  left,  but 
to  grant  a  new  trial. 

So,  if  the  party  file  a  demurrer  to  the 
evidence,  the  court  may,  if  the  evidence  be 
clear,  refuse  to  compel  the  other  party  to 
join  in  demurrer,  leaving  the  jury  at  lib- 
erty to  determine. 

But  if  in  either  of  these  cases,  if  the 
Superior  Court  should  be  satisfied,  that  the 
plaintiff  had  no  cause  of  action,  they  will 
reverse  the  judgment. 

This  bill  of  exceptions,  exhibits  a  very 
different  case — the  whole  question  was, 
whether  the  order,  on  which  the  notes  and 
tobacco  were  delivered,  was  genuine,  or 
counterfeit.  This  was  a  mere  matter  of 
fact,  proper  only  for  the  enquiry,  and  de- 
termination of  the  jury.     As   to   the   hard- 


ship, which  it  was  contended  inspectors 
would  be  subjected  to,  it  is  no  greater  than 
that  to  which  they  might  be  exposed,  by 
delivering  tobacco  on  counterfeit  notes,  in 
which  case,  they  would  clearly  be  liable, 
to  the  holder  of  the  real  notes.  It  is  a  com- 
mon and  known  risk  of  office,  contemplated 
when  undertaken. 

We  are  next  to  consider  the  objections  to 
the  declaration. 

The  first  is,  that  the  warehouse  is  not 
stated  to  be  a  public  one.  If  it  were  pos- 
sible to  suppose  a  private  warehouse,  at 
Robert  Boilings  —Inspectors  there,  to  view, 
and  pass  tobacco — compelled  by  law,  and 
the  duty  of  their  office,  to  give  notes  oblig- 
atory upon  them,  to  deliver  the  tobacco  on 
demand — that  the  inspectors  had  refused 
such  notes,  by  which  the  plaintiff  had  lost 
his  tobacco :  if,  I  say,  we  could  suppose  all 
this,  and  consider  this  as  a  mere  private 
contract,  it  would  even  then  be  difficult,  to 
suppose  the  objections  to  the  action,  upon 
principles  of  common  law. 

But  such  a  case  is  altogether  visionary. 
The  record,  and  the  public  laws  upon  the 
subject,  warrant  the  court  in  saying,  that 
the  warehouse,  and  the  inspectors,  are  such 
as  the  law  has  established. 

The  second  objection  is,  that  the  declara- 
tion is  multifarious. 

The  act  of  Assembly  requires,  1st,  that 
the  notes  should  be  delivered  to  the  owner 
of  the  tobacco,  but  inflicts  no  penalty  for 
refusing  to  do  it.  2dly,  It  imposes  a  penalty 
upon  the  inspectors,  for  delivering  the 
notes  to  any,  but  to  the  proprietor  of  the 
tobacco,     without    a    written    order   from 

him. 
221  ^This  action  is  brought,  not  for  de- 

livering the  notes  to  a  third  person, 
unauthorized  to  receive  them,  but  for  not 
delivering  them,  when  demanded,  to  the 
owner. — The  former  offence,  tho'  charged, 
is  merely  by  way  of  special  damage,  and 
intended  to  shew  the  remedy  complete  for 
the  whole  value  of  the  tobacco,  since  the 
defendants  had  put  it  out  of  their  power, 
ever  to  deliver  it. 

Judgment  affirmed. 


Brown's  Administratrix  v.  Garland  & 
Others. 

October  Term,  1793. 

Sale  of  Property  by  Admlntstrstor— Bonds  Bought  by 
Defendant  after  Death  of  Testator— Riflrht  to  SetOff 
agralnst  Purchase  Price.*— An  administrator  bavin  ff 
advertised  a  sale  of  the  property  of  his  Intestate, 
ofFerlQff  to  purcbaslnsr  creditors,  a  discount  of  five 
per  cent  The  defendant,  (who  was  not  a  creditor.) 
purchased  at  the  sale,  and  crave  his  bond  for  the 
amount— Upon  the  plea  of  payment  to  an  action 


♦The  principal  case  is  cited  In  foot-note  to  White  v. 
Bannister,  1  Wash.  166 :  Dang-erfleld  v.  Bootes,  1 
Munf.  531.  532 ;  PuUlam  v.  Winston,  5  Leicrh  S27  ; 
Washington  v.  Castleman,  81  W.  Va.  884.  8  S.  £.  Bep. 
604.  See  monographic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Deprlest,  5 
Gratt  6. 


488 


I  WASH. 


Brown's  Adm*x  v.  Garland  &  OTia^RS. 


222-223 


on  tills  bond,  tbe  defendant  ouffht  not  to  be  per- 
mitted to  off-set  bonds,  due  by  the  intestate 
in  his  life  time,  and  wbich  were  assicrued  to 
the  defendant  since  the  institntion  of  the  suit,  al- 
though he  had  given  six  months  previous  notice 
of  the  off-set,  and  also  offered,  at  the  trial,  to  prove 
a  sufficiency  of  assets  to  pay  the  debts,  and  ten- 
dered the  costs  of  the  suit.  The  advertisement 
was  confined  to  creditors  who  should  purchase, 
which  the  defendant  was  not. 

The  appellant  instituted  an  action  of  debt 
in  the  District  Court  of  Richmond  against 
the  appellees,  (stiling  herself,  administra- 
trix of  W.  1&*  Brown)  upon  a  bond  taken  to 
herself  as  administratrix.  The  declaration 
is  in  the  debet  et  detinet — Plea,  payment. 
The  defendant  Garland  having  given  six 
months  previous  notice  of  ofiPsets,  offered  as 
such  at  the  trial,  two  bonds  due  from  the 
intestate,  and  which  had  come  to  his  hands 
by  assignment  since  the  institution  of  this 
suit — also  two  receipts  signed  by  the  plain- 
tiff, the  one  for  money,  and  the  other  for  a 
bond  due  by  the  intestate,  and  assigned  to 
the  same  defendant;  all  which  offsets  had 
been  acquired  since  the  institution  of  this 
suit.  They  also  produced  in  evidence  an 
advertisement  of  the  plaintiff's,  offering 
for  sale  the  property  of  the  intestate  at 
public  auction,  and  agreeing  to  allow  a  dis- 
count of  five  per  cent,  to  such  of  the  cred- 
itors of  the  estate,  as  chose  to  purchase  at 
the  sale.  They  also  offered  at  the  trial  to 
prove  a  sufficiency  of  assets  to  pay  the 
debts,  and  tendered  the  costs  of  suit.  All 
these  facts  appeared  in  a  bill  of  exceptions 
taken  by  the  plaintiff  to  tne  opinion  of  the 
court,  admitting  the  testimony — verdict  for 
the  defendant  and  appeal. 

Washington  for  the  appellant.  The  de- 
fendant at  common  law  could  shew  nothing 
in  discharge  of  a  bond  but  something 
of  an  equal  dignity  with  itself,  such 
as  a  release,  &c.  offsets  are  permitted  in 
Kngland  by  a  statute,  which  is  not  in  force 
here.  In  like  manner,  the  defendant 
222  is  permitted  by  a  *^statute  in  that 
country  as  well  as  by  the  law  of  this, 
to  plead  payment.  But  there  is  no  law  of 
this  state  which  authorises  offsets.  If  this 
were  a  question  in  Westminster  Hall,  it 
would  be  decided  against  the  appellees  un- 
der the  English  law ;  for  the  debt  to  be  off- 
set must  be  in  the  same  right  as  the  debt 
demanded.  Thus  in  an  action  by  the  as-* 
signee  of  a  bankrupt,  a  debt  due  from  the 
bankrupt  cannot  be  set  off.  Wils.  Rep.  155. 
So  where  after  the  testators  death  the  de- 
fendant received  rents  which  became  due 
before,  he  was  not  permitted  to  set  off 
against  the  claim  of  the  executor  for  those 
rents,  a  debt  due  to  him  from  the  testator. 
— Shipman  v.  Thomas,  Espinass  274.  The 
reason  is,  that  where  there  are  mutual  debts, 
there  must  be  mutual  remedies ;  and  unless 
there  are,  the  doctrine  of  offsets  cannot  ap- 
ply. 

So  a  man  cannot  set  off  a  debt  due  in  the 
right  of  his  wife,  against  one  due  from 
himself.    Bull.  179,  180—3  Atk.  691. 

Though  the  bond  in  question  were  actually 


given  for  property  of  the  testator* «  sold  to 
him  (which  does  not  appear)  yet  it  became 
a  debt  due  to  the  executrix— she  must  sue 
in  the  debet  et  detinet,  and  is  accountable 
for  the  amount  of  the  property  so  sold, 
to  the  persons  entitled  to  demand  it. 
The  remedies  therefore  are  not  mutual— The 
debts  are  not  mutual — and  consequently  the 
offsets  inadmissible.  If  they  were,  it  might 
subject  the  appellant  to  a  devastavit  in  cases 
of  debts  of  superior  dignity  and  an  insuffi- 
ciency of  assets. 

Warden  for  the  appellees.  The  act  of  as- 
sembly 22  Geo.  II,  C.  27,  {  6,  which  permits 
the  defendant  to  make  all  the  discounts  he 
can,  is  more  comprehensive  than  the  statute 
relating  to  offsets,  and  sufficiently  so  to 
embrace  the  present  case.  But  I  rely  prin- 
cipally upon  the  advertisement,  as  imposing 
upon  the  appellant  an  obligation  to  receive 
the  bonds  in  question  in  discharge  of  the 
debt  for  which  the  suit  was  instituted.  He 
cited,  3  Wils.  396,  2  Bur.  821—1229. 

Marshall  on  the  same  side.— The  first 
question  in  this  cause  is,  whether  the  dis- 
count offered  is  proper,  under  the  act  of 
Assembly— 2dly,  if  not,  what  operation  the 
advertisement  will  have  upon  the  case. 

1st,  The  words  of  the  act  are  very  exten- 
sive; much  more  so  than  the  statute  of 
offsets.  The  adjudications  in  England  there- 
fore are  not  applicable,  because  the  statute 
speaks  of  mutual  debts  which  our  law  does 
not.  In  the  present  case,  the  bond  being 
given  for  property  of  the  testator  sold,  the 
money  when  received  is  to  be  administered 
as  other  assets,  and  may  therefore  be  prop- 
erly subjected  to  the  discount  insisted  upon 

at  the  trial. 
223  *MERCER,  J.— Ought   not   the  de- 

fendant to  have  pleaded  this  offset? 
The  plaintiff  might  then  have  replied,  no 
assets. — That  it  was  not  given  for  property 
of  the  testator,  or  the  like;  in  which  case 
the  issue  would  have  been  upon  tne  proper 
point. 

Marshall.  The  act  of  Assembly  does  not 
require  it  to  be  pleaded,  but  declares  that 
the  discount  if  proved,  shall  be  allowed. 

But  2dly,  the  advertisement  strengthens 
the  case  very  much,  because  it  creates  an 
obligation  on  the  appellant  to  admit  the 
discount,  is  a  tacit  admission  of  assets,  and 
of  course  does  away  the  danger  of  producing  • 
a  devastavit. 

Duval  on  the  same  side,  perhaps  the  ap^ 
pellee  might  have  been  induced  to  take  the 
assignment  of  these  bonds  in  consequence 
of  the  advertisement,  and  therefore  the  re- 
jection of  them  as  a  discount  would  be  a 
fraud  upon  him. 

Washington  in  reply.  If  the  defendant 
upon  the  plea  of  payment,  can  give  in  evi- 
dence offsets  of  this  sort,  it  is  impossible 
for  the  plaintiff  to  know  how  to  meet  the 
plea  at  the  trial.— The  bonds  may  be  void, 
or  paid  off. 

In  the  construction  of  the  act  of  Assem- 
bly, the  question,  what  are  the  proper  dis- 
counts is  still  left  open  for  the  court  to 
decide    upon,    and    no   better,  or  more  just 
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rule  can  be  adopted  than  that,  which  pre- 
vails in  cases  of  offsets  in  England.  By 
confining  it  to  mutual  debts,  it  prevents 
confusion  at  the  trial,  or  the  possibility  of 
eventual  injustice  to  any  of  the  parties. 

The  advertisement  does  not  better  the  sit- 
uation of  the  appellee,  because  neither  of 
them  were  purchasing  creditors;  and  to 
such  only,  are  the  benefits  offered  or  in- 
tended. If  the  offset  were  in  this  case  per- 
mitted, the  appellant  might  be  subjected  to 
this  inconvenience.  A  purchaser  at  the 
sale  gives  his  bond,  not  claiming  to  be  a 
creditor,  for  if  he  were,  he  would  be  en- 
titled to  a  discount  of  five  per  cent,  and 
ought  not  to  have  given  a  bond  at  all.  The 
debt  belonging  to  the  administratrix  and 
she  being  accountable  for  the  amount  to 
those  intitled  to  distribution,  she  may  have 
paid  them,  and  afterwards  upon  bringing 
suit  upon  the  bond,  the  defendants  obtain 
assignments  of  debts  due  from  the  intes- 
tate to  destroy  the  demand. 

As  to  the  defendant's  offer  to  prove  as- 
sets, it  does  not  better  the  case,  because  it 
not  being  a  point  in  issue,  the  plaintiff 
could  not  be  prepared  to  meet  such  evidence. 

CARRINGTON,  J.— delivered  the  opinion 
of  the  court. 

The  court  considers  the  motive  of  the  ad- 
vertisement, which  was  only  to  enhance 
the  sales  by  offering  Jhe  inducement  of  five 
per  cent  discount  to  the  purchasing  cred- 
itors. 
224  *But   Garland  not  being  of  that  de- 

scription, can  claim  no  benefit  under 
it.  The  advertisement  therefore  is  out  of 
the  question ;  and  without  it,  there  is  no 
doubt,  but  that  the  admission  of  the  board 
as  offsets  was  improper.  Neither  the  ad- 
vertisement, nor  the  bonds  ought  to  have 
been  given  in  evidence  to  prove  a  payment, 
upon  the  plea  and  issue  joined  in  the  cause. 

Judgment  reversed  and  a  new  trial 
awarded. 


Sir  Jonathan  Beckwith  v.  Beckwith 
Butler,  and  Others. 

October  Term,  1793. 

Equity  Plesdinff  — Answer  — Effect  as  Evidence  of 
Affirmative  Facts.*— An  answer  in  Chancery  is  not 
eridence  in  favor  of  the  defendant,  as  to  affirm- 
ative facts,  in  opposition  to  the  plaintiff 's  demand. 


^Equity  Pleadinff— Answer— Effect  as  Evidence  of 
Affirmative  FacU.— The  rule  is  well  settled,  that  the 
answer  of  a  defendant  in  chancery  is  not  evidence 
where  it  asserts  a  rifirht  affirmatively  in  opposition 
to  the  plaintiff's  demand,  but  he  is,  in  such  cafie,  as 
much  bound  to  establish  it  by  independent  testi- 
mony as  the  plaintiff  is  to  sustain  his  bill.  Paynes 
Y.  Coles.  1  Munf.  305,  citing  Beckwith  v.  Butler,  1  Wask. 
224.  See  also,  citing  the  principal  case  on  this  ques- 
tion, Robinson  v.  Cathcart,  20  Fed.  Cas.  990:  Moore 
V.  Georfire.  10  Lei^h  248;  Lewis  v.  Mason,  84  V a.  738, 
10  S.  E.  Rep.  629;  foot-note  to  Maupin  v.  Whitinjr,  1 
Call  224;  foot-note  to  Lewis  v.  Caperton,  8  Gratt  148. 
See  monographic  note  on  "Answers  in  Equity  Plead- 
Injr"  appended  to  Tate  v.  Vance,  27  Gratt.  671. 


Deeds-Capaclty-At  What  Time  Evidence  of  At 
testing  Witnesses  to  Be  Regarded. t— Upon  a  charge 
of  fraud  in  obtaining  a  deed  or  will,  or  incapacity 
in  the  testator,  the  evidence  of  the  attesting  wit- 
nesses as  to  capacity  at  the  time  of  executing  tbe 
instrument,  is  chiefly  to  be  regarded. 

Advancements— Hotchpot— Interest  and  increate  of 
5laves.t— Where  a  child  is  advanced  with  money  or 
negroes,  the  donee  is  not  bound  to  bring  in  hotch- 
pot, the  interest  of  the  one.  or  the  increase  of  the 
other. 

The  appellees  filed  their  bill  in  the  High 
Court  of  Chancery,  praying  for  a  distribu- 
tion of  the  personal  estate  of  Sir  Marma- 
duke  Beckwith,  and  to  set  aside  a  deed 
made  by  Sir  Marmaduke  to  the  appellant 
for  14  slaves,  upon  a  sug/ifestion  of  fraud  in 
the  obtaining  of  it,  and  for  a  division  of 
them  amongst  the  representatives. 

The  defendant  in  his  answer  denies  the 
fraud  in  obtaining  the  deed,  and  contends 
that  it  was  but  a  reasonable  provision  for 
him,  the  heir  of  the  family  and  title,  other- 
wise unadvanced.  He  states  that  there 
were  little  other  estate  except  a  debt  due 
by  bond  from  Col.  Tayloe  which  his  father 
gave  him  in  his  lifetime  as  a  compensation 
for  his  having  consented  to  the  sale  of  a 
large  English  estate  which  would  have  de- 
scended to  him. 

The  allegation  in  the  answer  respecting 
the  gift  of  Tayloe 's  bond  is  not  supported 
by  testimony. 

The  Chancellor  having  directed  an  ac- 
count of  advancements  made  by  Sir  Mar- 
maduke Beckwith  to  his  children  and 
grandchildren  with  the  value  of  such  ad- 
vancements, also  an  account  of  the  value 
of  such  of  the  slaves,  named  in  the  deed 
from  the  said  Sir  Marmaduke  to  the  de- 
fendant Jonathan  Beckwith  and  their  in- 
crease, as  were  living,  a  report  was  made, 
to  which  sundry  exceptions  were    taken  by 


twills— Capacity  of  Testator.— The  principal  case  is 
cited  in  Spencer  v.  Moore,  4  Call  487  (see  foot-not<)\ 
Buckey  v.  Buckey.  88  W.  Va.  176,  18  S.  E.  Rep.  588. 
See  also,  foot-note  to  Beverley  v.  Walden,  20  Gratt 
147. 

t  Ad vaocements—Hotchpot— Interest  and  Profits.  -Id 
KnifiTht  V.  Yarboroufirh,  4  Rand.  668,  It  is  said:  "In 
cases  of  intestacy,  when  one  of  the  children  has 
been  advanced,  if  he  chooses  to  brlnr  his  advance- 
ment into  hotchpot,  he  does  not  thereby  renonnce 
his  title,  but  retains  it,  and  is  entitled  to  have  so 
much  of  the  intestate's  estate  as  will,  with  what  he 
has  already  received,  make  his  part  equal  to  that  of 
the  other  children ;  and  in  such  case,  his  advance 
ment  is  valued  at  what  it  was  worth  at  the  time  it 
was  made;  which  value  is  added  to  the  distriba- 
table  fund,  without  interest  or  any  account  for 
profits.  This  was  the  rule  adopted  In  Beckuith  v.  But- 
ler, 1  Wash.  224.  and  has  been  adopted  also  in  Massa- 
chusetts and  Pennsylvania;  and  this  seems  to  be 
the  rule  in  Eng-land."  On  this  question,  the  princi- 
pal case  is  also  cited  in  Williams  v.  Stonestrcet,  8 
Rand.  661 ;  Chinn  v.  Murray.  4  Gratt.  »7»,  906;  Kyle  v. 
Conrad.  26  W.  Va.  781.  788;  footrnote  to  Knifht  v.  Oli- 
ver, 18  Gratt.  88;  foot-note  to  Kean  v.  Welch.  I  Gratt 
408.  See  monographic  note  on  ** Advancements"  ap- 
pended to  Watkins  v.  Youuff.  81  Gratt  84. 
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the  defendant.  These  exceptions  being 
over-ruled  by  the  court,  the  defendant  was 
decreed  to  pay  (out  of  the  estate  of  his  in- 
testate in  his  hands  to  be  administered)  to 
Beckwith  Butler  £^\Q\  12:  A}4  and  to  Law- 
rence Butler /813:  2:  3^  with  interest  from 
the  Ist  of  September  1781  appearing  by  the 
said  report  to  be  due  to  them.  From  this 
decree  Beckwith  appealed. 

225  *The    PRESIDENT   delivered    the 

opinion  of  the  Court. 
The  answer  of  a  defendant  in  chancery  is 
not  evidence  where  it  asserts  a  right 
affirmatively  in  opposition  to  the  plaintifiPs 
demand.  In  such  a  case,  he  is  as  much 
bound  to  establish  it  by  indifferent  testi- 
mony, as  the  plaintiff  is  to  sustain  his  bill. 
The  appellant,  who  is  the  heir  at  law  and 
executor  of  his  father,  swears  in  his  an- 
swer, that  the  father  in  his  life-time  gave 
him  Tayloe's  bond,  the  amount  of  which 
forms  the  great  bulk  of  the  personal  estate 
sought  to  be  distributed.  It  would  be 
monstrous  indeed,  if  an  executor  when 
called  upon  to  account,  were  permitted  to 
swear  himself  into  a  title  to  part  of  his  tes- 
tator's estate. 

As  to  the  fraud   charged   in    the   bill,   in 
the  obtaining  of  a   deed  for  the  14  negroes, 
it  is  not  sufficiently   proved.     Some   of  the 
witnesses  prove  an  incapacity  in  the  donor 
to   contract  at  certain    times:  but  the  sub- 
scribing witnesses  swear  to  his  capacity  at 
the  time  of  executing  the  deed,  ana   as  the 
settlement  is  by  no  means  an  unreasonable 
one,  the  court  think  it  most  proper  and  safe 
to  establish  it.     It   resembles   the  case  of  a 
will    which   was    contested   in    this   court, 
where    the   proof  as  to  the  state   of  the  tes- 
tators mind,    when    the    will    was    signed, 
overcame    all   the  testimony  respecting  his 
capacity    both    before  and  after.     But  then 
the  negroes  conveyed  by  this  deed   must  be 
considered  as  an  advancement,  as  to  which 
a    question    was   made  at  the  bar,  whether 
the  encrease  of  the   slaves,   and  interest  on 
money  advancements  ought  to  be    brought 
into  hotchpot?     The   court  are  of  opinion, 
that     where    a    child    is    advanced     with 
money,    or  negroes,  he  need  not  bring  into 
hotchpot  the  encrease  of  the  one,  or  account 
for  the  interest  upon  the  other.     For  as  he 
must  sustain  the  loss,  by  accounting  for  the 
property   at   its  value  when  given,  and    by 
supporting    and   raising  the  negroes,  so  he 
is  entitled  to  the  encrease  of  them.     There 
does  seem  to  be  a  hardship,  where  one  son 
has  been  advanced  for  many  years,  that  he 
shonld  account  with   an    unadvanced    child 
only    for   the   principal;  yet  no  better  rule 
than  the  above  can  be  adopted. 

Some  objections  were  made  at  the  bar  to 
the  mode  pursued  by  the  master,  in  ascer- 
taining the  value  of  the  negroes  advanced ; 
but  we  are  of  opinion,  that  though  the  value 
seems  to  have  been  guessed  at,  it  does  not 
appear  to  be  unreasonable  either  way,  and  as 
no  exception  is  taken  to  the  report,  the  ob- 
jections now  made  ought  not  to  be  regarded. 
The  report  is  in  favor  of  all  the  plaintifiPs 
and  is  confirmed  by  the  Chancellor.     Yet  a 


decree  is  given  in  favor  of  the  Butlers 
226      *only,    without  noticing  Marmaduke 

Beckwith,  another  of  the  plaintiflFs. 
This  we  suppose  to  have  been  a  mistake  of 
the  clerk. 

The  decree  therefore  must  be  affirmed  so 
far  as  it  goes,  and  the  cause  remitted  to  the 
High  Court  of  Chancery,  for  a  hearing  as 
to  Marmaduke  Beckwith. 

Warden  and  Washington  for  the  appellant. 
Campbell  for  the  appellees. 


Sallee  v.  Yates  and  Wife. 

October  Term,  1798. 

Legrscles— When  Payment  in  Depreciated  Paper  Honey 
Qood.*— A  leffacy  paid  in  the  year  1778,  to  the  ffuard- 
Ian  of  the  legatee  In  depreciated  paper  money, 
is  a  ffood  discharg-e  of  the  executor,  at  the  nomi- 
nal amonnt,  and  the  guardian  havinff  lent  out 
part  of  the  money,  and  received  It  back  in  depre- 
ciated paper,  which  he  at  last  funded,  is  not  liable 
for  the  loss  by  dev)reciation. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery— The  bill  was 
brought  by  the  appellees  to  recover  a  legacy 
of  ;f300,-  devised  to  the  female  plaintiff, 
by  the  will  of  Benjamin  Harris  her  father, 
made  in  the  year  1776,  of  which,  £IQ0  wat* 
to  be  paid  in  a  year  after  the  legatee  should 
attain  the  age  of  18  years,  and  the  residue, 
so  soon  as  the  executors  could  raise  it.  The 
first  payment  was  made  to  Sallee,  the 
guardian  of  the  legatee,  on  the  12th  of  Sep- 
tember 1778,  some  time  after  she  arrived  to 
the  above  age,  as  was  also  the  residue,  on 
the  31st  July  1779. 

The  guardian  lent  out  the  ;f200  on  the 
day  he  received  it,  which  was  repaid  to  him 
in  the  year  1780— the  £lQO  remained  in  his 
hands,  not  lent  out,  nor  used,  until  the 
paper  money  was  called  in,  when  he  funded 
the  whole  sum  of  ;£300  together  with  his 
own  money,  at  the  rate  of  one,  for  a  thou- 
sand. The  legatee  refused,  (before  the 
money  was  funded)  to  receive  it  from  the 
guardian,  and  instituted  this  suit,  against 
him,  as  also  against  the  executors  and  resid- 
uary legatees  of  the  testator,  praying  that 
the  ;f 300  may  be  reduced  according  to  the 
scale  when  it  was  paid,  and  that  thel)alance 
may  be  made  good  out  of  the  residuary  es- 
tate. The  Court,  decreed  the  executors  to 
pay  £2)00  to  the  plaintiffs,  after  deducting 
therefrom,  the  payments,  made  according 
to  the  true  value  at  the  time  of  such  pay- 
ments with  interest  from  the  time  the  plain- 
tiflF  was  entitled  to  recover  her  legacy. 
From  this  decree,  the  defendants  appealed. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

This  is  certainly  a  very  hard  case,  but  we 
think  there  is  no  ground  for  reHef .  The 
legislature  in  the  year  1781,  contemplating. 


•The  principal  case  is  reported  in  Wythe  168,  and 
cited  in  Jenninffs  v.  Jennings,  28  Gratt.  820.  See 
McCall  V.  Peachy,  3  Munf.  288;  Taliaferro  v.  Minor. 
2  Call  190.  and  noU. 
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no  doubt,  all  those  cases  of  hardship,    and 
at    the     same     time,     the     infinite     mis- 
chief and  confusion    which    would  be 

227  introduced,    *by    a    re-settlement    of 
paper  money    claims,    passed   a  law, 

declaring  *'that  all  actual  payments  made 
by  any  person  or  persons^  of  any  sum,  or 
sums  of  the  paper  currency,  there  men- 
tioned, at  any  time,  or  times,  either  to  the 
full  amount,  or  in  part  payment  of  any 
debt,  contract,  or  obligation,  whatsoever, 
the  party  paying  the  same,  shall  have  full 
credit,  for  the  nominal  amount  of  such  pay- 
ments, which  are  not  to  be  reduced."  It 
is  remarkable,  that  to  the  words  debts  and 
contracts,  are  added,  or  obligations  whatso- 
ever, which  comprehend  legacies.  Courts 
of  Equity,  are  as  much  bound  by  this  leg- 
islative declaration,  as  courts  of  law.  The 
executor  therefore,  by  the  payments  made 
to  the  guardian,  was  by  this  law  totally 
discharged,  and  since  the  guardian  was 
guilty  of  no  fault,  either  in  receiving,  or 
in  the  application  of  the  money,  he  ought 
not  to  be  subject  to  the  loss,  by  further 
depreciation,  subsequent  to  the  payment  by 
the  executors.  The  bill  must  be  dismissed 
as  to  the  executors  and  residuary  legatees, 
and  the  cause  remanded  to  the  High  Court 
of  Chancery,  as  to  the  guardian,  for  an  ac- 
count to  be  taken  of  the  money  received  by 
him,  according  to  the  principles  of  this  de- 
cree.   

Jacob  WestfAll  v.  John  Singleton. 
October  Term,  1798. 

Northern  Neck— Obllffatlon  of  Lord  Fairfax  as  to  Set- 
tlers.—Tbe  obligation  Imposed  upon  Lord  Fairfax, 
by  bis  advertisement  In  1749.  and  his  subsequent 
invitation  to  settlers  on  a  certain  territory  In  the 
Northern  Neck,  to  make  them  titles. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  Sometime  in  the 
year  1749,  Lord  Fairfax,  by  a  public  adver- 
tisement, invited  settlers,  to  that  part  of 
the  Northern  Neck  where  the  land  in  ques- 
tion lies,  promising  to  make  rights  to  such, 
as  would  settle  there.  A  man  of  the  name 
of  Vanderpool,  having  previously  made  a 
settlement  upon  the  tract  in  dispute,  he, 
about  this  time,  sold  the  same  to  Abel 
Westfall,  who  took  possession,  and  contin- 
ued to  hold  it,  until  the  year  1755,  when  he 
died,  intestate,  leaving  two  sons,  Cornelius 
his  eldest,  and  John.  Lord  Fairfax,  hav- 
ing granted  a  very  large  tract  of  country, 
(including  within  it,  the  land  in  question,) 
to  Bryant  Martin,  received  a  reconveyance 
of  it.  and  laid  off  the   whole   into  a  manor. 

In  the  year  1770,  upon  the   application  of 

the  settlers,    he,    by    a    writing   under  his 

hand,  agreed  to  convey  to  them  their 

228  respective    *settlements,      for     three 
lives,  renewable   for  ever,    reserving 

an  annual  rent;  which  agreement  was 
proved  and  recorded.  Cornelius  Westfall, 
who  at  the  time  of  his  fathers  death,  and 
long  after,  lived  in  the  state  of  New  Jersey, 
removed  to  this  commonwealth,  and  took 
possession  of  the  land  in   question,    about 


the  year  1773,  and  continued  to  hold  it  until 
his  death,  in  1780,  having  by  his  will  de- 
vised it  to  his  sons  Isaac,  and  Zachariab, 
who  afterwards  conveyed  the  same,  to  Jacob 
Westfall,  the  plaintiff.  Cornelius,  paid  rent 
for  this  land  for  some  years,  tho'  lord  Fair- 
fax had  refused  to  convey  it  to  him. 

The  defendant  (who  claims  under  a  pur- 
chase from  John  Westfall,  the  younger,  son 
of  Abel  Westfall,  by  the  defendant's  father, 
and  a  deed  in  consequence  thereof  from  lord 
Fairfax  in  the  year  1773,  to  the  defendant) 
states  in  his  answer,  that  it  was  customary 
in  that  part  of  the  country,  for  persons, 
having  mere  settlement  rights,  to  transfer 
the  same,  by  death  bed  donations,  which 
were  always  considered  as  valid.  That 
Abel  Westfall  made  such  a  disposition  of 
the  land  in  question,  to  his  son  John,  who 
had  shared  with  him  in  the  toil  and  danger 
of  making  this  settlement,  and  of  securing 
it  from  the  Indians;  that  the  defendant  and 
his  father  held  possession  until  1774,  when 
Cornelius  Westfall  took  possession. 

There  is  some  evidence,  proving  a  cus- 
tom, similar  to  that  mentioned  in  the  an- 
swer. The  defendant  having  recovered  the 
land  in  ejectment,  this  bill  was  filed  pray- 
ing an  injunction  and  a  conveyance. 

The  Chancellor  dismissed  the  bill,  being 
of  opinion,  that  the  equity  therein  stated, 
was  neither  admitted  by  the  answer,  nor 
established  by  the  evidence. 

The  PRESIDENT  delivered  the  opinion 
and  decree  of  the  court  as  follows:  **If  lord 
Fairfax  had  not  originally  invited  settlers 
on  his  lands  on  the  South  Branch,  by  a 
promise  of  making  them  titles,  he  was 
nevertheless  bound,  by  his  advertisement 
of  the  5th  of  August  1749,  to  grant  such 
titles  to  all  persons  then  settled  thereon. 
That  Abel  Westfall,  being  at  that  time  set- 
tled on  the  land  in  dispute  as  a  purchaser 
from  Vanderpool,  the  original  settler,  was 
entitled  to  a  grant  thereof,  from  lord  Fair- 
fax, on  the  usual  terms  of  granting  his 
lands;  and  Abel,  dying  so  entitled,  in  pos- 
session of  the  land,  in  the  3'ear  1755,  with- 
out making  a  will,  or  other  disposition  of 
it,  his  equitable  interest  therein,  descended 
to  Cornelius  Westfall,  his  eldest  son  and 
heir  at  law ;  who  not  appearing  to  have 
done  any  act,  to  forfeit,    or  to    shew  that 

he  abandoned  his  title,  but  on  the 
229      contrary,  *having  entered  on  the  land, 

within  20  years,  (the  time  allowed  by 
law  for  his  entry  if  it  had  been  a  legal 
title,  and  he  in  the  state, )  he  was  entitled 
to  the  like  grant  from  lord  Fairfax,  which 
his  father  might  have  claimed:  But  as  it 
appears,  that  the  settlers  within  the  manor, 
generally  agreed,  to  accept  leases  on  the 
terms  of  lord  Fairfax's  advertisement  in 
1770,  and  Cornelius  himself,  applied  for 
such  lease,  and  paid  the  annual  rents  ac- 
cordingly,- which  amounted  to  his  consent, 
to  wave  the  claim  to  an  absolute  title,  that 
he  ought  to  hold  the  land,  under  the  heirs, 
or  assigns  of  lord  Fairfax,  on  the  terms, 
and  subject  to  the  covenants  contained  in 
the  lease. 
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*'That  John  Westfall,  the  younger,  son  of 
Abel,  having  no  title  in  law  or  equity,  to 
the  land,  no  right  could  be  derived  to 
Thomas  Singleton  from  him;  and  there- 
fore, it  is  immaterial,  whether  their  con- 
tract was  for  an  absolute  purchase,  or, for 
a  term  only.* 

^'That  lord  Fairfax  being  bound  in  equity, 
to  lease  the  land  to  Cornelius,  at  the  time 
he  executed  the  lease  to  John  Singleton  the 
appellee,  the  latter,  ought  to  be  considered 
in  equity  as  a  trustee  for  Cornelius,  and 
those  claiming  under  him,  as  to  so  much 
of  the  said  land,  as  was  within  Abel  West- 
fall's  settlement. 

**The  decree  therefore  must  be  reversed 
with  costs,  and  it  is  decreed  and  ordered, 
that  the  appellee  do,  at  the  costs  ot  the  ap- 
pellant, execute  to  him  a  proper  deed,  for 
assigning  to  him,  his  heirs  and  assigns, 
the  said  lease,  made  to  him  by  lord  Fairfax, 
and  bearing  date  the  3d  day  of  August  1773, 
with  all  the  benefits,  and  subject  to  the 
covenants  and  conditions  therein  contained, 
on  the  part  of  the  said  Singleton.  That 
the  injunction  granted  by  the  said  Court  of 
Chancery,  to  stay  the  proceedings  on  the 
judgment  at  law,  obtained  by  the  appellee, 
against  the  appellant  in  the  county  court 
of  Hampshire,  stand  and  be  perpetual. 
That  the  appellant  be  quieted  in  his  posses- 
sion of  the  said  land,  and  that  the  parties 
bear  their  own  costs  in  the  said  Court  of 
Chancery :  Liberty  however,  being  reserved 
to  the  appellee,  to  state,  and  shew  to  the 
said  Court  of  Chancery,  that  part  of  the  land 
contained  in  the  lease,  was  not  included  in 
Abel  Westfall's  settlement,  and  to  the  said 
Court  of  Chancery,  on  that  being  made  to 
appear,  to  vary  the  decree,  so  as  to  confine 
the  assignment  of  the  lease,  the  injunction, 
and  quieting  of  possession  in  the  plaintiffs, 
to  the  lands,  to  which  Abel  Westfall  was 
entitled.'*  

230      *Jones  V.  Williams  &  Tomlinson. 

October  Term.  1793. 
Land  Settlements— Act  of  1779— To  What  Applies.— A 

rifirhtof  settlement  on  the  crown  lands  could  not 
be  acquired  prior  to  the  Act  of  Assembly  passed 
in  May.  1779;  and  this  Act  only  gives  to  settlers  a 
preference  in  lands  waste  and  unappropriated, 
and  which  had  not  before  that  time  been  located 
under  warrants. --That  law  does  not  set  up  risrhta 
of  this  sort,  so  as  to  defeat  those  legally  acquired 
under  warrants?:  It  applies  to  controver«le8  be- 
tween mere  settlers. 
Depositions— Not  Admissible  agralnst  New  Partles.t- 
If  after  answer  filed  and  depositions  taken,  the 
plaintiff  makes  new  parties,  and  files  a  new  bill, 
the  depositions  previously  taken  cannot  be  read 
ag-alnst  the  new  defendant. 


•There  Is  some  contradictory  testimony  in  the 
cause  upon  this  sabject- Note  In  Original  Edition. 

tDeposKlons.— The  principal  case  is  reported  in 
Wythe  145.  See  monofirraphic  no^e  on  "Deposltidns" 
appended  to  Field  v.  Brown.  24  Gratt.  74. 

Caveat.— The  principal  case  is  cited  in  Noland  v. 
Cromwell,  4  Munf.  168,  170,  172.  177:  Depew  v.  How- 
ard, 1  Munf.  301:  McClunff  v.  Hucrhes.  6  Rand.  4(13, 
479.  481 :  Jackson  v.  McOavock,  6  Rand.  524. 


Same— AdmlsslUllty  against  Pendente  Lite  Purchaser 
—Query.— If  such  depositions  can  be  read,  where 
the  new  defendant  has  purchased  from  the  orisr- 
inal  defendant,  pendente  lite? 

The  appellees  filed  their  bill  in  the  Hif^h 
Court  of  Chancery  against  John  J.  Jacobs 
and  wife,  praying  for  a  conveyance  of  a 
tract  of  land  to  which  they  were  entitled  in 
right  of  a  settlement,  made  before  the  year 
1775,  and  which  had  been  granted  to  the 
said  Jacobs  and  wife,  by  patent  dated  in 
1784,  in  virtue  of  a  survey  made  upon  a 
military  warrant  by  David  Rodgers  under 
whom  Jacobs  and  wife  claimed.  This  war- 
rant was  located  in  1775,  and  the  survey 
was  returned  in  1776;  long  subsequent  to 
the  settlement  of  the  plaintiff's  as  asserted 
in  their  bill.  Tomlinson's  right  of  settle- 
ment having  been  affirmed  by  the  commis- 
sioners in  the  year  1780,  Williams  alone 
entered  a  caveat  against  the  emanation  of 
a  grant  to  Rodgers,  but  by  an  accident  at- 
tending the  transmission  of  subpoenas  for 
his  witnesses,  the  caveat  was  dismissed. 

Jacobs  and  wife  by  their  answer  insist, 
that  Rodgers  had  a  right  of  settlement  prior 
to  that  of  the  plaintiff's,  and  amongst  other 
things  disclosed,  that  they  had  sold  to  the 
appellant  Jones. 

Depositions  were  taken,  which  prove  the 
prior  settlement  of  the  plaintiffs.  After 
this,  a  new  bill  was  filed  by  the  plaintiffs, 
making  Jones  a  party  defendant,  who  ap- 
peared and  put  in  an  answer,  in  which 
amongst  other  things,  he  asserts  a  right 
in  Rodgers  by  settlement,  prior  to  that  of 
the  plaintiffs.  No  replication  was  put  in 
to  this  answer,  but  the  cause  coming  on  to 
be  heard  upon  the  bill,  answers,  exhibits 
and  examinations  of  witnesses,  the  court 
decreed  in  favor  of  the  plaintiffs,  from 
which  decree  the  defendant  Jones  appealed. 

Marshall  for  the  appellant.  This  cause, 
as  to  the  appellant,  is  to  be  considered  as 
having  come  on,  upon  bill  and  answer:  for 
the  depositions  having  been  all  taken,  be- 
fore he  was  a  party  to  the  suit,  and  an  en- 
tirely new  claim  being  made,  and  new 
matter  brought  before  the  court,  the  evi- 
dence could  not  with  any  propriety  be  used 
against  him.  It  would  be  most  unreason- 
able, if  claims  not  put  in  issue  by  the 
former  bill,  could  be  supported  by  the  evi- 
dence taken  on  that  bill.  In  1  Harr.  Ch. 
Prac.  108.  It  is  laid  down,  that  at  any  time 
before  hearing,  upon  en  use  Ehcvu.  the 
plaintiff  may  obtain  an  order  to  add  parties 
to  his  bill,  but  in  this  case,  the  cause 
231  is  to  be  heard  as*to  such  new  defend- 
ant, upon  bill  and  answer.  In  the 
same  book  p.  150,  it  is  also  said,  that  when 
a  supplemental  bill  is  filed,  after  publica- 
tion, the  court  never  gives  leave  to  examine 
that,  which  was  in  issue  in  the  former 
cause,  and  it  is  irregular  to  examine  wit- 
nesses, to  a  matter,  that  was  in  issue,  and 
not  proved  in  the  original  cause,  and 
such  proof,  is  not  to  be  read.  80,  if  there 
be  no  proof  of  the  new  matter  in  the 
supplemental    bill,    it   must    be    dismissed. 
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unless   such    matter    be    admitted    by    the 
defendants  answer. 

If  then,  the  cause  is  to  be  heard  on  the 
bill  and  answer,  the  state  of  the  case  will 
be  simply  this.  The  answer,  positively 
denies  the  plaintiff*s  title;  states  a  com- 
pletely equitable  right  in  the  defendant, 
under  a  prior  settlement  by  Rodgers,  and 
that,  converted  into  a  legal  title,  by  being 
carried  into  grant. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  depositions  are  clearly  inadmissible. 
The  first  answer  is  filed  in  1789,  disclosing 
the  sale  to  Jones,  but  at  what  time,  does 
not  appear.  If  it  had  been,  pendente  lite, 
the  depositions  might  perhaps  have  been 
read.  The  bill  against  Jones,  is  neither 
supplemental  nor  amended,  for  it  contains 
new  matter  entirely,  without  noticing  the 
former  bill.  The  cause  must  therefore  be 
heard  upon  the  bill,  answer  and  exhibits. 

It  appears,  that  under  the  act  of  Assembly 
passed  in  1779,  Rodgers  was  entituled  to  a 
grant  on  a  military  survey,  returned  in 
1776.  This  however  was  subject  to  a  caveat, 
upon  the  trial  of  which,  the  merits  might 
have  been  heard,  and  decided. 

A  caveat  was  entered  by  Williams,  and  in 
consequence  of  an  accident  was  dismissed ; 
we  shall  therefore  consider  the  case,  as  the 
General  Court  would  have  done,  on  a  hear- 
ing of  the  caveat. 

As  to  a  right  by  settlement,  Rodgers  ap- 
pears to  have  had  the  best;  but  no  right 
whatever,  could  be  acquired  in  this  way,  in 
lands  formerly  belonging  to  the  crown,  un- 
til the  act  passed  in  May  1779— before  that 
time,  those  lands  might  have  been  entered, 
and  patented  by  any  person,  notwithstand- 
ing prior  settlements  by  others :  and  even 
this  act,  which  considers  settlers  as  entitled 
to  some  compensation  for  the  risk  they  had 
run,  allows  them  only  a  preference  to  such 
settlements  in  lands,  as  at  that  time  were 
waste  and  unappropriated.  As  to  priority 
of  settlement,  it  might  still  remain  a  ques- 
tion between  persons,  both  of  whom  claim 
under  the  same  sort  of  title ;  but  the  law  of 
1779,  does  not  set  up  rights  of  this  sort,  so 
as  to  defeat  those  legrflly  acquired  under 
warrants;  it  applies  to  controversies  be- 
tween mere  settlers. 
232  *The  land  in  question  therefore, 
was  not  waste  and  unappropriated 
in  1779,  nor  subject  to  the  claim  of  a  settler, 
however  just  it  might  be,  because  Rodgers 
was  then  entitled  to  a  patent  for  it. 

Decree  reversed  with  costs  and  bill  dis- 
missed, each  party  paying  his  own  costs  in 
the  High  Court  of  Chancery. 


Byrd  v.  Cocke. 

October  Term,  1793. 
Sheriffs*— PropcrRemedy  affalnstt— Case— Debt^— Case 

at  Bar.— An  action  of  debt  will   not  He  against  a 


♦Sheriffs-See  monogrrapblc  fwU  on  "Sberiffs." 
tPleadinr-DecIaratlon- Effect  Where  Wrong  Action 
Brought.— In  Taylor  v.  Rainbow,  2  Hen.  &  M.  441.  it 
Is  said:  "In  Byrd  v.  Cocke,  1  Wash.  232,  this  court  ob- 


Sheriff  for  levying  an  execution  upon  the  property 
of  the  plaintiff's  tenant,  without  paying  him  a 
year's  rent.  The  proper  remedy  is  case  for  conse- 
qaential  damages. 

This  was  an  action  of  debt  brought  by 
the  appellee  against  the  appellant  as  high 
sheriff,  for  levying  an  execution  on  the 
property    of  the  plaintiff's  tenant,  without 

§aying  him  an  years  rent,  due  at  the  time, 
'he  declaration  '  'demands  £90^  which  the 
defendant  owes  and  detains,  for  that  the  de- 
fendant refused  to  pay  the  plaintiff  the 
said  sum  of  £%Q,  though  he  the  defendant, 
as  sheriff,  levied  an  execution  on  the  prop- 
erty of  J.  Stith,  which  property  was  on  the 
plaintiff's  premises,  rented  to  the  said 
Stith,  for  the  said  ;f80a  year,  and  notwith- 
standing, the  said  Stith  was  in  arrear  to 
the  plaintiff,  for  the  last  years  rent,  to  wit, 
for  1780  and  although  the  defendant  was 
applied  to  for  the  said  £90,  contrary  to  the 
form  and  effect  of  the  act  of  Assembly  &c. 
and  the  defendant  still  refuses  to  pay  the 
said  £90  tho'  often  required  &c.  to  the 
plaintiffs  damage  £150**  &c. — Plea  non  as- 
sumpsit— verdict  and  judgment  for  the 
plaintiff  for  £S3:  13:  4  damage.— This 
judgment,  being  affirmed  in  the  District 
Court,  an  appeal  was  prayed   to  this  court. 

The  attorney  general  for  the  appellant. 

This  record  though  small,  is  as  full  of 
error  as  it  can  well  be. — The  writ  is  in  case 
— the  declaration  in  debt — the  issue  is  non 
assumpsit,  and  verdict  and  judgment  is  en- 
tered for  the  plaintiff,  though  the  jury  have 
not  found  that  the  defendant  did  assume. 

The  declaration  being  in  debt,  makes  an 
incurable  error  in  the  proceedings,  at  the 
very  threshold.  Debt  will  not  lie  in  a  case 
of  this  sort,  where  no  contract  exists,  un- 
less it  were  given  by  statute.  It  is  brought 
too,  against  the  sheriff  for  an  act  of  com- 
mission, for  which,  even  an  action  on  the 
case  would  not  lie.  But  if  the  action  were 
proper,  still  the  issue  is  immaterial,  for 
tho'  the  defendant  did  not  assume,  yet  he 
might  be  liable  to  the  recovery  of  the  plain- 
tiff. 

233  *Wickham  for    the    appellee.     That 

an  action  will  lie  against  the  sheriff, 
for  levying  an  execution  upon  the  property 
of  a  tenant  on  the  demised  premises,  with- 
out paying  a  years  rent  to  the  landlord,  if 
the  same  be  due,  is  settled  by  the  cases  of 
Palgrave  v.  Windham,  1  Str.  212,  and  Gore 
V.  Gofton,  1  Str.  643,  both  of  which,  being 
adjudications  upon  the  statute  of  Ann,  from 


served,  that  the  declaration  being  in  debt,  although 
after  a  verdict,  they  could  find  no  authority  to  Jus- 
tify a  rejection  of  that  part  as  surpltisaae,  wkich 
designated  it  to  be  an  action  of  debt;  and  for  that 
reason  reversed  the  judgmenL  The  case  of  Gib- 
bons V.  Jameson,  Nov.  15,  1804,  was  reversed  npon 
the  ^ame  point,  because  the  plaictiff  had  brought 
an  action  of  debt  for  military  certificates."  The 
principal  case  is  also  cited  in  Cunningham  v.  Hem- 
don,  2  Call  533. 

$Debt.— See  monographic  ao^«  on   "Debt,  The  Ac- 
tion of**  appended  to  Davis  v.  Mead,  13  Gratt.  118. 
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which  our  act  is  copied,  will  be  considered 
as  authority. 

The  objection  to  the  declaration,  is  more 
to  the  form,  than  the  substance  of  it,  tho' 
it  beg-ins  like  a  declaration  in  debt,  by 
stating-  the  defendants  to  owe  and  detain 
Ac.  yet  upon  a  view  of  the  whole  of  it,  we 
shall  find  it  to  be  in  fact  a  declaration  in 
case ;  and  if  so,  the  debet  et  detinet  may 
properly  be  rejected  as  surplusage.  It 
states  the  act  of  Assembly — the  rent  due, 
and  execution  levied,  notwithstanding  no- 
tice to  the  sheriff,  and  demand  of  the  years 
rent. 

As  to  the  issue,  it  is  only  informal,  and 
therefore  cured  by  the  act  of  Jeofails — nil 
debet,  may  be  pleaded  to  an  action  upon 
the  case — not  guilty  to  an  action  of  debt ; 
and  tho'  neither  are  formal,  yet  they  afe 
cured  by  verdict. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

If  the  declaration  could  be  supported,  the 
court  might  jret  over  the  errors  which  pre- 
cede and  follow  it,  either  by  considering 
them,  as  cured  by  the  verdict,  or  by  award- 
ing a  repleader,  from  the  first  fault.  But 
the  declaration  is  certainly  in  debt,  and 
tho'  after  a  verdict  objections  to  the  form 
of  a  declaration  will  be  disregarded,  yet  we 
can  find  no  authority,  to  justify  a  rejection 
of  that  part  of  it,  as  surplusage,  which  des- 
ignates it  a  declaration  in  debt.  As  an  ac- 
tion of  debt,  it  is  not  sustainable  under  the 
act  of  Assembly,  which  does  not  impose  a 
penalty  upon  the  officer:  and  therefore,  an 
action  upon  the  case,  for  consequential 
damages,  was  most  clearly  the  proper  rem- 
edy. 

Both  judgments  must  be  reversed  with 
costs.  

Coleman  v.  Dick   &  Pat. 
October  Term,  1793. 

Indiana— Who  May  Be  Held  as  Slaves.*— Since  tbe  year 
1705.  no  American  Indian  could  be  lield  as  a  slave, 
but  foreiarn  Indians,  comlnsr  within  the  descrip- 
tion of  the  Act  of  1705.  c.  49.  mlsrht  be  made  slaves. 

Action  lor  Freedom— Finding  of  Jury— Sufficiency.— If. 
in  an  action  for  freedom,  the  jury  find  that  the 
plaintiff  is  descended  from  an  Indian  who  was 
brought  into  this  State  srenerally,  without  say- 
in?  from  whence,  it  is  sufflcient  for  the  plaintiff. 

5anie— Nature— of  Action— Two  or  More  May  Join  as 
PlaiDtlftt— An  action  of  trespass  for  freedom,  is,  in 
form,  an  action  for  a  personal  tort,  and,  in  sub- 
stance, a  remedy  to  try  the  question  of  freedom 
or  slavery,  and,  therefore,  two  or  more  may  Join 
as  plaintiffs  in  the  action. 


^Indians— Slaves. -Upon  the  question  as  to  what 
Indians  may  be  held  as  slaves,  the  principal  case  is 
cited  In  Hudeins  v.  Wrights,  1  Hen.  &  M.  143:  Pallas 
V.  Hill.  2 Hen.  &  M.  152:  Pesrram  v.  Isabel,  2  Hen.  &  M. 
205:  Gregory  v.  Baugh.  4  Rand.  648:  Gregory  v. 
Baugh,  2 1/elgh  885.  See  also,  Butt  v.  Rachel,  4  M unf . 
209:  Jenkins  v.  Tom,  1  Wash.  123.  and  fioU\  Robin  v. 
Hardaway,  Jeff.  109. 

t5att  for  Freedom— Form  of  Action.- In  Paup  v. 
Hlngo.  4  Lelfirh  185.  which  was  an  action  for  freedom 
by  slaves,  and  damages  for  detention,  Tuckeb,  P., 


This  was  an  action  of  assault  and  bat- 
tery, and  false  imprisonment,  brought  by 
the  appellees,  in  the  District  Court  of 
Petersburg.  Plea,  that  the  plaintiffs  are 
slaves— Replication,  that  they  are  free   and 

not  slaves,  and  issue  thereupon. 
234  *The  jury  found  a  special  verdict  in 

the  following  words  viz.  **We  tind, 
that  the  plaintiffs  are  lineally  descended  by 
the  maternal  line  from  Judith ;  that  Judith 
was  an  Indian,  or  the  descendant  of  an  In- 
dian. That  she  was  brought  into  this  state 
by  a  certain  Francis  Coleman,  sometimes 
after  the  year  1705,  and  was  held  as  a  slave, 
to  the  day  of  her  death.  If  the  law  be  for 
the  plaintiffs,  we  iind  &c." 

The  District  Court,  gave  judgment  upon 
the  special  verdict  for  the  plaintiffs.  From 
which  the  defendant  appealed. 

Wick  ham  for  the  appellant.  I  shall  in 
the  argument  of  this  cause,  rely  upon  three 
points.  1st,  Admitting  Judith  to  be  an  In- 
dian, that  she  was  nevertheless  a  slave. 
2dly,  That  it  does  not  sufficiently  appear, 
that  she  was  an  Indian,  entitled  to  freedom. 
3dly,  That  the  plaintiffs  cannot  recover  in 
this  action,  tho*  both  these  points  be 
against  me. 

1st,  The  first  act  respecting  Indians, 
passed  in  the  year  1662,  C.  136,  Purv.  £d. 
of  the  laws  p.  96,  which  does  not  relate  to 
the  subject  of  slaves.  The-  next  was  in 
1670,  C.  12,  p.  172,  which  enacts,  that  all 
servants,  not  christians,  imported  into  this 
country  by  shipping,  shall  be  slaves  for 
life,  but  that  those,  who  come  by  land,  shall 
serve  for  a  limited  time. 

The  next  law  passed  in  1672,  C.  8,  p.  181, 
which  speaks  of  Indian  slaves,  or  servants 
for  life,  and  proves,  that  the  act  of  1670, 
did  not  prevent  Indians  from  being  made 
slaves.  The  act  of  1679,  C.  1,  p.  235  declares, 
that  Indian  prisoners  taken  in  war, 
should  be  free  purchase  to  the  captor. 
Then  comes  the  act  of  1682,  C.  1,  p.  282, 
which  repeals  that  part  of  the  law  of  1670, 
relating  to  slaves  and  enacts,  ''that  all 
servants,  (except  Turks  and  Moors,  whilst 
in  amity  with  his  majesty, )  which  shall  be 
brought,  or  imported  into  this  country  by 
sea  or  land,  whether  negroes, .  Moors,  Mu- 
lattoes,  or  Indians,  who,  and  whose  parents 


said,  thouffh  the  form  is  that  of  an  action  of  assault 
and  battery  and  false  imprisonment,  yet,  in  sub- 
stance, it  is  always  considered  as  a  fictitious  action 
moulded  by  the  courts  for  the  purpose  of  trying 
the  mere  question  of  freedom.  ''Actions  like  the 
present"  (said  Pendleton  in  Coleman  r.  Dick,  1 
WoMh.  238)  "are  merely  flctitioas  and  are  very  prop- 
erly in  this  respect  (as  to  number  of  parties  jolnincr) 
likened  to  actions  of  ejectment"  They  are  in 
effect,  to  try  the  riaht  not  to  try  the  injury-,  as  the 
writ  of  rierht  at  common  law,  settled  the  mere  rl^ht 
but  never  g-ave  damages.  The  issue  made  up  be- 
tween the  parlies  is  upon  the  risrht  to  freedom  only, 
not  upon  the  (^antum  damnificatus,  and  still  less 
upon  the  idea  of  contract  express  or  implied.  There 
is  no  room  for  such  an  implication  where  one  party 
Is  held  by  another  in  slavery. 

The  principal  case  Is  cited  In  Stuart  v.  Coalter,  4 
Rand.  85. 
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and  native  country  were  not  christian,  at 
the  time  of  the  first  purchase  of  such  serv- 
ants by  some  christian,  though  afterwards, 
and  before  such  their  importation  and 
bringing  into  this  country,  they  shall  be 
convert^  to  the  christian  faith,  and  all  In- 
dians which  shall  be  hereafter  sold  by  our 
neighboring  Indians,  or  any  other  traffick- 
ing with  us,  and  for  as  slaves,  are  deemed 
to  be  slaves,  to  all  intents  and  purposes.*' — 
The  act  of  1705,  C.  49,  which  is  re-enacted 
by  the  acts  1748,  and  1756  declares,  ''that 
all  servants,  imported  and  brought  into  this 
country  by  sea  or  land,  who  were  not 
christians  in  their  native  country,  (except 
Turks  and  Moors  in  amity  with  his 
majesty  and  others  that  can  make 
235  Mue  proof  of  their  being  free  in  Eng- 
land, or  in  any  other  christian  coun- 
try before  they  were  shipped  in  order  for 
transportation  hither, )  shall  be  accounted 
and  be  slaves,  and  as  such,  he  bought  and 
sold,  notwithstanding  a  conversion  to 
Christianity." 

It  is  true,  that  in  this  law,  there  is  a 
repealing  clause  of  all  other  laws  within 
the  purview  of  it;  yet,  as  this  law  differs 
not  materially  from  that  of  1682,  it  cannot 
be  considered  as  intended  to  repeal  that, 
but  is  merely  a  revision  and  collection  of 
all  the  laws  upon  the  subject.  The  act  of 
1682,  makes  slaves  of  Indians  within  our 
territory,  which  this  act  does  not,  and 
therefore,  that  part  of  the  former  law  may 
be  repealed  by  this.  I  am  aware,  that  a 
notion  has  prevailed,  that  Indians  could 
not  be  made  slaves ;  this  can  only  be  ac- 
counted for,  by  considering  the  opinion,  as 
applying  to  Indians  within  the  limits  of  this 
country. 

2dly,  The  verdict  is  so  insufficiently 
found,  that  no  judgment  can  be  entered 
upon  it.  It  finds,  that  Judith  was  an  In- 
dian, or  the  descendent  of  one;  but  it  does 
not  ^nd  expressly,  that  she  was  an  Indian. 
Admitting  the  plaintiff  to  be  descendents 
from  Judith,  in  the  maternal  line,  it  does 
not  follow  that  they  are  Indians  intitled  to 
freedom.  Suppose  Judith  had  only  been 
stated  to  be  the  descendent  of  an  Indian, 
that  might  as  well  have  been  in  the  paternal 
as  maternal  line.  The  jury  in  tracing  the 
plaintiff's  descent,  derive  it  from  Judith  in 
the  maternal  line,  but  when  speaking  of 
Judith's  ancestry,  they  state  her  to  be  a 
descendent  from  an  Indian  generally,  which 
shews  that  they  understood  the  principle, 
that  the  issue,  as  to  the  question  of  slave 
or  no  slave,  follows  the  condition  of  the 
mother.  We  may  therefore,  fairly  conclude, 
that  the  jury  could  not  ascertain,  in  which 
line  Judith  was  descended. 

Thirdly;  There  is  no  principle  of  law 
better  settled,  than  this:  that  in  personal 
torts,  two  or  more  cannot  join  as  plaintiffs 
in  the  action,  because  the  injury  done  to 
one  is  not  an  injury  to  the  other.  I  submit 
it  therefore,  whether  upon  this  point,  the 
present  action  can  be  maintained. 

Campbell  for  the  appellees.  In  favor  of 
freedom,  we  are  bound  to  construe  all  laws 
tending  to  its  destruction,    with    the  great- 


est strictness.  From  a  view  of  all  the  acts 
which  have  been  cited,  it  is  evident,  that 
the  legislature  never  intended,  that  Indians 
generally  should  be  made  slaves,  tho'  some 
particular  Indians,  in  special  cases  might. 
When  therefore  we  speak  of  an  Indian,  un- 
qualified by  circumstances  of  any  sort, 
236  we  as  certainly  *speak  of  a  freeman, 
as  if  an  Englishman  had  been  men- 
tioned. To  associate  the  idea  of  slavery 
with  the  condition  of  this  class  of  men,  it 
is  necessary  to  speak  of  them,  as  Indians 
of  a  particular  description,  who,  by  some 
law  might  lose  their  freedom.  The  pre- 
amble to  the  act  of  1705,  C.  52,  shews,  that 
the  design  of  it  was,  to  regulate  the  trade 
and  intercourse  with  all  Indians  whatsoever, 
proving  thereby,  the  sentiments  of  the  leg- 
islature as  to  the  free  state  of  the  Indians. 

If  then,  Judith  were  an  Indian,  she  was 
free— if  a  descendent  from  one,  the  court 
will  presume  her  equally  free,  unless,  they 
should  presume  the  descent  to  be  from 
such  an  Indian,  as  might  by  law  be  made 
a  slave.  For  as  Indians,  generally  speak- 
ing are  free,  the  presumption,  (unless  op- 
posed by  circumstances  proving  her  to  be  of 
that  description,  which  might  be  made 
slaves, )  will  be,  that  the  descent  was  from 
a  free  Indian. 

The  third  objection  is  ngt  a  solid  one. 
Actions  of  this  sort  are  merely  fictitious, 
and  intended  for  the  purpose  of  trying  the 
single  question,  whether  free  or  not?  They 
are  under  the  controul  of  the  court,  as  much 
as  actions  of  ejectment,  and  will  be  so 
moulded,  as  to  bring  into  view  the  only 
point  to  be  tried,  and  to  favor  the  most 
complete  attainment  of  that  object.  Be- 
sides, it  is  a  benefit  to  the  master  that  they 
should  all  join. 

Marshall  on  the  same  side.  The  act  of 
1670  does  not  speak  of  Indians  generally, 
but  of  such  only,  as  are  captured  in  war  by 
each  other,  and  sold  to  the  whites.  The  act 
of  1679  does  not  make  slaves  of  any,  but 
only  declares,  to  whom  the  property,  such 
as  it  is,  belongs.  The  Indians,  mentioned 
in  the  recital  to  the  act  of  1682,  (on  whom 
alone  that  law  operates,)  are  such  only,  as 
were  captured  by  other  Indians  in  war  and 
sold,  as  mentioned  in  the  act  of  1670.  This 
law  speaks  only  of  Indian  servants,  (not 
of  Indians  in  general, )  and  authorizes  such, 
as  were  held  in  servitude  in  their  native 
country,  to  be  made  slaves,  tho'  Indians  in 
general  could  not.  But  whatever  may  be 
the  construction  of  these  laws,  I  take  the 
act  of  1705  to  be  conclusive  upon  the  sub- 
ject. It  not  only  repeals,  in  express  terms, 
all  former  laws  upon  the  subject,  but  estab- 
lishes an  intercourse  with  the  Indian  na- 
tions, as  with  freemen — it  authorizes  free 
commerce  with  them.  Is  it  usual  for  free- 
men to  treat,  or  to  trade  with  nations  as 
free,  the  individuals  of  which,  if  caught, 
become  slaves?  The  act  of  1705  therefore, 
shews,  that  Indians  in  general  could  not 
be  made  slaves,  but  such  of   them  only,  as 

were  servants  in  their  own  country. 
237  *The  second  o|)jection    goes  to   the 

insufficiency  of  the  finding.     But  if  I 
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am  right  upon  the  first  point,  then  it  fol- 
lows, that  if  Judith  were  an  Indian  she  was 
free,  unless  she  were  also  found  to  come 
under  the  description  of  Indians,  who,  by 
law  might  be  made  slaves.  As  to  the  al- 
ternative finding,  the  court  must  presume, 
that  Judith  was  a  descendent  from  an  In- 
dian in  the  maternal  line,  because  where 
marriages  are  unknown,  •  the  father  can 
never  be  certainly  ascertained,  the  mother 
always  may,  and  consequently  the  presump- 
tion in  all  such  cases  is,  that  the  descent, 
when  generally  spoken  of,  is  in  the  mater- 
nal line.  In  the  case  of  illegitimate  issue, 
the  law  acknowledges  no  father. 

The  third  point,  I  consider  as  being  com- 
pletely settled,  by  the  affirmance  of  the 
judj^ment,  obtained  by  Tom  and  others  v. 
Jenkins,  (all  of  whom  joined  in  one  suit) 
in  the  Northumberland  District  Court.* 

Wickham  in  reply.  The  act  of  1705, 
(which  I  call  the  treaty  law,)  could  only 
relate  to  Indians  within  our  territory.  1st, 
because  the  preamble  so  states  it,  and  2dly, 
because  Virginia  had  no  right  to  make  reg- 
ulations, respecting  Indians  without  her 
limits.  This  law  is  intended  to  regulate 
trade  with  Indians,  considered  in  a  national 
point  of  view,  which  is  by  no  means  in- 
compatible, with  the  right,  or  the  policy  of 
purchasing  the  individuals  of  those  nations 
for  slaves.  Suppose  this  had  been  a  statute 
of  the  Parliament  of  Kngland  respecting  a 
trade  with  Guinea,  tho'  that  nation  is  ac- 
knowledged to  be  free,  and  is  so  treated, 
yet  it  would  not  follow,  that  a  traffic  carried 
on  for  the  purchase  of  the  individuals  of 
that  nation,  as  slaves,  would  be  incompati- 
ble with  that  acknowledgment.  I  admit, 
that  no  Indians,  but  such  as  were  brought 
in,  in  a  state  of  servitude,  could  be  made 
slaves;  but  I  contend,  that  Judith's  situa- 
tion was  such,  is  fairly  to  be  inferred  from 
the  verdict,  which  finds  that  she  was 
brought  in  by  Coleman,  and  held  by  him 
as  a  slave ;  that  is,  brought  in  as  a  slave, 
and  held  as  a  slave,  which  is  the  plain  con- 
struction of  the  finding.  The  mother  be- 
ing stated  to  have  been  retained  in  slavery, 
is  at  least  prima  facie  evidence  that  her 
posterity  are  so,  and  ought  to  require  some 
opposing  testimony  to  defeat  it.  If  this  be 
not  the  case,  what,  let  me  ask,  will  be  the 
situation  of  our  negro  property?  If  the 
master  in  every  instance,  is  bound  to  prove 
his  negro  to  be  of  that  particular  descrip- 
tion, which  subjects  him  to  slavery,  there 
is  not  one  in  ten  thousand  instances,  where 

he  could  do  so. 
238         *But  upon  the   second   point,  I  still 

rely  with  confidence.  If  the  finding 
Judith  to  be  an  Indian,  is  finding  that  she 
might  be  either  free  or  a  slave,  it  leaves 
the  question  as  to  that  fact  in  a  state  of  too 
much  uncertainty,  for  a  decision  either 
way.  This  court  can  presume  nothing  for, 
or  against  the  plaintiffs.  As  individuals, 
they  may  form  their  own  conjectures  as  to 
the  fact.  As  judges,  the  fact  must  be  found 
for  them,  and  that  with   certainty.     But  if 
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presumption  is  to  be  let  in,  I  must  still 
controvert  the  rule  mentioned  by  Mr.  Mar- 
shall. A  bastard,  is  said  not  only  to  have 
no  father  but  no  mother.  He  is  nullius 
filius. 

Marshall.  The  question  seems 'to  be  nar- 
rowed to  a  single  point;  and  that  is, 
whether  Judith,  being  found  to  be  an  In- 
dian, unqualified  by  any  circumstance,  or 
description  whatever,  is  insufficient,  or  can 
amount  to  a  finding  against  the  plaintiffs? 
now  I  hold  the  rule  to  be,  that  where  an 
affirmative  is  proven,  and  can  only  be  de- 
feated by  a  negative,  the  party  who  would 
claim  a  benefit  under  the  negative,  must 
prove  it.  Thus,  a  verdict  which  finds,  that 
the  plaintiff's  ancestor  died  seized,  and  that 
the  plaintiff  is  his  heir,  need  not  find  also 
that  the  ancestor  died  intestate,  in  order  to 
perfect  the  plaintiff's  title,  but  the  defedant 
must  prove  that  he  did  not  die  intestate,  if 
being  true,  he  would  avail  himself  of  that 
fact.  So  here,  Judith  is  stated  to  be  an  In- 
dian—an Indian  generally  speaking  is  free. 
— But  some  Indians  are  not  free— yet  Judith 
is  not  found  to  be  such  an  Indian,  as  could 
not  be  free :  the  affirmative  therefore  being 
found,  clear  of  the  exceptions,  the  latter  is 
not  to  be  intended,  so  as  to  destroy  the 
former.  It  is  useless  to  cite  cases  to  estab- 
lish such  plain  principles  of  law. 

Wickham.— The  cases  cited,  are  not  in 
point.  The  court  intended  matter  collateral 
to  the  issue,  in  order  to  sustain  the  verdict, 
but  they  did  not,  and  could  not  intend  the 
very  point  in  issue,  for  that  would  be  in 
fact,  a  finding  of  the  court,  not  of  the  jury. 
I  will  examine  one  of  the  cases.  The  dy- 
ing intestate,  was  a  point  merely  collateral 
to  the  issue.  But  suppose  the  issue  had 
expressly  been,  whether  the  person  died  in- 
testate, or  not;  would  the  finding  in  that 
case  have  been  sufficient?  So  here— the 
point  in  issue  is  slavery  or  not:  but  whether 
in  the  affirmative,  or  negative,  is  not  de- 
ducible  from  the  verdict :  for  tho*  Judith  was 
an  Indian,  yet  she  might  be  either  a  slave, 
or  free.  Can  this  court  then  intend  she 
was  free?    Surely  not. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

We  considered  the  last  point  first,  because 
if  this  were  against  the  plaintiffs,  it  would 

have  been  unnecessary  to  decide  the 
239      *others.     The  objection,  when  applied 

to  common  cases  of  personal  torts,  is 
well  founded :  but  actions  like  the  present, 
are  merely  fictitious,  and  were  very  prop- 
erly in  this  respect,  likened  to  actions  of 
ejectment.  For  it  many  persons  may  unite 
as  plaintiffs,  not  try  a  joint  right  to  land, 
(which  no  doubt  they  may,)  no  good  reason 
can  be  given  why  they  may  not  unite,  to 
try  a  joint  right  to  freedom  as  in  the  pres- 
ent case.  Although  suits  for  freedom  may 
be  instituted  without  the  leave  of  the  court, 
yet  it  is  usual  to  petition  for  such  leave. 
The  court,  generally  require  the  opinion  of 
the  counsel  upon  the  plaintiff's  right;  and 
if  it  appear,  that  the  plaintiff  has  probable 
cause  for  suing,  the  court  will  make  special 
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orders  for  the  purpose  of  protecting  the 
plaintiff  from  the  master's  resentment,  or 
ill  treatment,  on  that  account,  and  for  al- 
lowing him  reasonable  time  to  prepare  for 
this  trial. 

As  to  the  first  point  made  at  the  bar,  the 
court  are  of  opinion  that  the  act  of  1705,  is 
a  compleat  repeal  of  all  former  laws  on  the 
subject,  and  that  since  that  period,  no 
American  Indian,  can  be  reduced  into  a 
state  of  slavery.  Foreign  Indians  coming 
within  the  description  of  that  act,  might 
be  made  slaves.  When  therefore,  we  speak 
of  Indians  jgenerally,  it  is  to  be  understood 
that  some  might,  but  others  might  not  be 
made  slaves  in  this  country. 

This  principle  being  ascertained,  we  were 
led  to  a  consideration  of  the  second  point, 
which  respects  the  insufficiency  of  the  find- 
ing.    Upon  this,  the  court  are  divided. 

Two  judges  think,  that  finding  Judith  to 
be  an  Indian,  brought  in  by  Coleman, 
without  saying  from  whence,  whether  by 
sea,  or  land,  is  insufficient  to  warrant  the 
judgment.  That  whatever  lengths  the  jury 
might  have  gone  in  presuming  the  fact,  the 
court  cannot  supply  those  circumstances, 
necessary  to  establish  it.  On  the  other 
hand,  two  judges,  presuming  in  favor  of 
liberty,  think  that  the  verdict  is  sufficient. 

The  judgment  therefore  must  be  affirmed. 


Keene  v.  Lee. 

October  Term,  1798. 

Devise  of   Land   upon   Condition —Performance— Case 

at  Bar.— Devise  of  land  to  A,  upon  condition,  tliat 
as  soon  as  he  arrives  at  tbe  are  of  twenty-one,  he 
joins  the  executors  in  a  conveyance  of  certain 
slaves,  to  the  persons  who  may  purchase  them 
from  the  executors.  Upon  A's  arrival  at  full  are, 
he  made  a  declaration  in  writing,  which  was 
recorded:  by  which  he  agreed  to  perform  the  con- 
ditions of  the  will.  He  afterwards  sold  and  con- 
veyed the  land  to  B,  and  then  by  deed  settled  the 
slaves  upon  his  family.  This  last  deed  is  no  breach 
of  the  condition,  beingr  made  without  a  valuable 
consideration,  and  A  was  not  bound  to  convey  the 
slaves  until  they  were  sold  by  the  executors,  and 
he  was  required  to  join  in  the  conveyance  of  them 
to  the  vendees.  The  first  declaration  of  A,  passed 
away  all  his  riffht  to  the  slaves,  and  incapacitated 
him  to  make  the  settlement. 

Ejectment  in  the  District  Court  of  North- 
umberland, brought  by  the  appellee.  The 
parties  agreed  a  case,  in  substance  as  fol- 
lows, viz. 

That  William  Keene  the  1st,  being  seized 

&c.  by  his  will,  made  in    1681,    devised  240 

acres  of  land,    (part   of   the  tract   in 

240      ^question)  to  his  son  William  and  his 

heirs  for  ever,  and  if  he  died  without 

issue,  remainder  over. 

That  William  Keene  the  2d,  being  seized 
of  the  said  240  acres  of  land,  as  well  as  of 
260  acres  bequeathed  to  him  by  Mrs.  Banks, 
(the  residue  of  the  land  in  the  declaration 
mentioned)  devised  the  whole  to  his  son 
Newton  and  his  heirs  for  ever. 

That  Newton,    being    seized    &c.    by  his 


will  made  in  1770,  devised  to  his  executors 
his  lands  in  Fairfax  and  Loudoun,  and  all 
other  the  lands  and  slaves  to  which  he  was 
entitled,  as  heir  by  the  mother's  side  to 
John  Woodbridge,  to  sell  for  payment  of 
debts;  and  if  there  remained  more  slaves 
than  were  necessary  for  this  purpose,  he 
devised  them  equally  amongst  his  children. 
He  then  devised  as  follows,  viz :  *  *  I  give  to 
my  wife  my  dwelling  plantation,  and  tract 
of  land,  (being  the  land  in  question)  during 
her  widowhood,  and  after  her  death,  or 
widowhood,  I  give  the  same  to  my  eldest 
son  William,  to  him  and  his  heirs,  on  this 
condition,  that  my  said  son  shall,  as  soon 
as  he  arrives  to  the  age  of  21  years,  join 
in,  and  make  sufficient  deeds  for  conveying 
to  the  purchaser  or  purchasers  of  my  said 
land  in  the  county  of  Fairfax,  an  absolute 
estate  in  fee  simple,  and  shall  also  join  in 
the  sale  of  the  aforesaid  negroes,  as  mj 
said  executors  may  sell  for  the  payment  of 
my  debts,  and  sufiPer  the  remainder  of  the 
said  slaves  to  be  enjoyed,  and  go  for  ever 
as  I  have  before  bequeathed  them ;  but  in 
case  my  said  son  does  not  comply  with  tbe 
aforesaid  condition,  then,"  he  gives  the 
dwelling  plantation  and  tract  of  land  under 
the  same  condition,  first  to  his  son  Thomas, 
and  then  to  his  son  John. 

The  testator  then  proceeds  to  devise  as 
follows:  **Itera,  it  is  my  will,  that  if  my 
son  William,  die  without  heir  of  his  body, 
before  he  comes  to  the  age  of  21  years, 
that  the  land  above  devised  to  him,  shall 
go  to  my  son  Thomas  and  his  heirs,  yet  it 
is  my  meaning,  that  if  he  attain  that  age, 
he  shall  enjoy  a  fee  simple  in  the  said  land, 
with  the  condition  aforesaid  annexed." 

That  William  the  3d,  in  the  year  1775. 
and  after  the  death  of  his  father  executed  a 
paper  under  his  hand  and  seal,  which  was 
duly  recorded,  bv  which,  after  reciting  that 
he  had  just  attained  full  age,  and  had  con- 
sidered his  father's  will,  he  declared  that  he 
would  abide  by,  and  perform  the  directions 
of  the  same,  and  the  conditions  therein 
contained. 

That  the  executors  sold  the  land  in  Fair- 
fax,   pursuant    to    the  power    given  them 
by  the  will    of   Newton    Keene,    and 
241      *that  his  son  William,  joined  them  in 
a  conveyance  of  it  to  the  purchaser. 
That  the  negroes,  to  which  the  said  New- 
ton   Keene   was  entitled,    as    heir    by   the 
mother's   side   to  John  Woodbridge,   men- 
tioned   in   the  will  of  Newton  Keene,  were 
at  the  time  of   his  death,    and   have   been 
ever    since,    in    the    adverse    possession  of 
George  Yerby;  and  that  a    suit    has   been 
commenced    by  the  executors,    and   is  still 
pending  for  the  recovery  of  them. 

That  in  the  year  1789,  William  Keene  the 
dd,  executed  a  deed,  conveying  to  trustees 
all  the  slaves  mentioned  in  his  father's 
will,  (to  which  he  was  entitled  as  heir  on 
the  mother's  side  to  John  Woodbridge,)  for 
the  use  of  the  wife  and  children  of  the  said 
William ;  with  a  power  to  the  trustees,  to 
sue  for  and  recover  the  said  slaves,  for  the 
uses  mentioned  in  the  deed. 
That  the  said  William  Keene  the  3d,  did 
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in  the  year  1779  sell  and  convey  all  the  land, 
to  which  he  was  entitled  under  the  will  of 
his  father,  and  which  is  the  land  in  the 
declaration  mentioned,  to  the  lessor  of  the 
plaintiff,  in  fee  simple. 

That  after  the  execution  of  this  deed,  the 
lessor  of  the  plaintiff  used  the  land  in  the 
declaration  mentioned,  for  some  years,  for 
the  purjMse  of  a  cart  way,  to  and  from  his 
other  land ;  and  that  the  defendant,  who  is 
the  second  son  of  the  said  Newton  Keene,  en- 
tered upon  the  same,  about  the  year  1788, 
and  still  keeps  possession. 

That  Robert  Keene,  the  son  of  William  the 
third,  is  heir  at  law  of  the  said  William, 
and  is  yet  living. 

That  the  widow  of  Newton  Keene,  after 
his  death,  viz.  in  1771,  appeared  in  court, 
and  renounced  all  benefit  under  the  will  of 
her  said  husband;  after  which,  William 
Keene  the  3d,  entered  upon  the  lands  in  the 
declaration  mentioned,  and  allotted  to  the 
widow  her  dower  in  the  same,  according  to 
a  survey  and  plat,  which  are  annexed  and 
agreed. 

They  agree  the  lease,  entry  and  ouster, 
and  if  upon  the  whole  matter,  the  law  be 
for  the  plaintiff,  they  agree  that  judgment 
shall  be  entered  for  him,  for  his  term  yet 
to  come,  in  the  land  in  the  declaration 
mentioned ;  if  the  law  be  for  the  defendant, 
then  judgment  to  be  entered  for  him. 

Judgment  upon  this  special  verdict  was 
given  for  the  plaintiff,  in  the  District  Court. 
Campbell  for  the  appellant.  I  am  to  con- 
tend, that  the  estate  in  question,  devised 
to  William  Keene,  by  the  will  of  his  father 
Newton  Keene,  was  to  take  effect 
242  upon  the  performance  *of  a  precedent 
condition.  The  estate  is  not  to  vest, 
until  his  arrival  at  the  age  of  21  years;  im- 
mediately after  which,  he  is  to  join  in  a 
conveyance  of  the  slaves.  It  is  necessary 
tlierefore,  that  William  Keene,  or  those 
claiming  under  him  should  shew,  that  he 
had  strictly  performed  the  condition ;  since 
no  obstacles  however  great,  could  excuse 
him  from  the  performance.  The  declara- 
tion made  in  1775,  agreeing  to  perform  the 
conditions  in  the  will,  cannot  be  said  to 
amount  to  a  performance,  because  this  is  a 
thing  merely  executory,  whereas  the  thing 
to  be  done,  should  have  been  executed. 

The  cause  of  forfeiture  which  I  have  just 
considered,  is  in  the  omission  of  the  dev- 
isee, to  convey  the  slaves.  But  the  con- 
veyance of  those  slaves  to  trustees,  for  the 
use  of  the  family  of  the  devisee,  is  a  more 
active  and  deliberate  breach  of  the  condi- 
tion, and  has  for  ever  put  it  out  of  his 
power  to  perform  it,  although  all  other  ob- 
stacles should  be  removed. 

Warden  and  Washington  argued  the  cause 
for  the  appellee. 

There  is  certainly  a  material  difference, 
between  a  condition  precedent,  and  subse- 
quent, both  in  their  nature,  and  effects ;  if 
the  former,  the  condition  must  be  strictly 
performed,  before  the  estate  can  vest;  but 
it  the  latter,  the  estate  is  immediately 
vested,  and  the  continuance  of  it,  depends 
upon   the  performance.     As  to  the  former. 


it  is  admitted  that  nothing,  not  even  the 
act  of  God,  or  of  law,  can  dispense  with  a 
strict  performance.  In  the  latter,  if  the 
performance  be  prevented  from  any  such 
cause,  the  estate  becomes  absolute  in  the 
possessor;  for  conditions  which  goto  defeat 
estates,  are  odious,  and  to  be  taken  strictly. 
8hep.  Touch.  129—130. 

The  condition  in  question  is  most  cer- 
tainly subsequent.  Immediately  after  the 
death  of  Newton  Keene,  the  remainder 
vested  in  his  son  William  in  interest ;  and 
upon  the  death  of  the  widow  of  the  testator, 
it  vested  in  possession.  But  the  condition 
was  not  to  be  performed,  until  William 
came  of  age,  which  must  have  been  subse- 
quent to  the  vesting  of  the  estate;  and 
therefore,  if  the  performance  was  prevented 
by  the  act  of  law,  the  estate  is  absolute  in 
him. 

Let  it  be  here  premised,  that  as  to  the 
negroes,  the  condition  is  nugatory  in  itself ; 
because  they  being  devised  to  the  executors, 
with  a  power  to  sell,  it  was  entirely  unnec- 
essary to  require,  that  William  should  join 
in  the  conveyance,  and  therefore  if  he  had 
really  refused  to  do  so,  tho'  it  might  have 
prevented  an  estate  from  vesting,  it  would 

not  have  divested  an  estate. 
243         *But  suppose    the    act    required   to 
be  done,  were   material;  it  is  denied, 
that  a  forfeiture  has  taken  place,  either  by 
omission,  or  by  any  act  of  commission. 

As  to  the  first,  the  charge  is,  that  Wil- 
liam has  not  joined  in  a  conveyance  of  the 
slaves  mentioned  in  his  father's  will.  But 
before  this  is  relied  upon,  it  should  appear, 
1st,  that  the  executors  had  found  a  pur- 
chaser for  the  slaves,  and  2dly,  that  they 
had  produced  a  conveyance  of  them,  re- 
questing him  to  join,  i^or  William  Keene, 
is  not  authorized  to  sell,  but  is  required, 
to  join  in  conveying  to  the  persons,  to 
whom  the  executors  had  previously  sold. 
But  again :  neither  William  Keene,  nor  the 
executors  could  convey  the  negroes  until 
they  were  reduced  into  possession.  Such 
a  conveyance  would  have  been  ipso  facto 
void,  besides  exposing  the  parties  to  a  se- 
vere penalty.  A  condition  to  do  a  thing, . 
which  amounts  to  maintenance  is  void. 
Shep.  Touch.  129,  1  Hawk.  pi.  Cr.  255,  Rolls 
Ab.  417.  If  then  this  be  a  condition  sub- 
sequent, the  performance  of  it  is  forbidden 
by  the  law,  and  therefore,  no  forfeiture  can 
have  incurred. 

2dly,  What  act  has  William  Keene  done, 
to  disable  himself  from  performing  the 
condition?  Let  it  not  be  forgotten,  that  so 
soon  as  he  arrived  to  full  age,  he  bound 
himself  by  a  declaration,  sufficient  to  re- 
strain him  from  any  active  breach  of  the 
condition.  But  if  not  so,  the  deed  of  1789 
was  not  a  breach.  It  is  found,  that  at  that 
time,  the  negroes  were  in  the  adverse  pos- 
session of  another ;  the  deed  therefore  was 
void,  both  at  common  law,  and  by  the  act 
of  Assembly  against  the  selling  of  pre- 
tensed  titles.  If  so,  it  could  produce  no 
disability  whatever  in  William  Keene,  if 
the  negroes  should  ever  afterwards  be  re- 
covered,   and  reduced   to  possession.     If  a 
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feoffee,  upon  condition  to  reenfeoff,  be  dia- 
aiezed,  and  then  he  take  wife,  and  enter 
into  a  statute,  &c.  yet  before  his  entry, 
this  is  no  breach  of  the  condition,  for  'till 
then,  the  charg^e  doth  not  bind  the  land. 
Shep.  Touch.  143,  Co.  Litt.  222,  2  Co.  Rep. 
59,  b.  Suppose  then,  that  the  negroes  in 
question  should  hereafter  be  recovered,  and 
admit  that  the  trustees  in  the  deed  of  1789 
could  recover  damages,  under  an  idea,  that 
this  deed,  though  not  valid  as  a  convey- 
ance, amounted  to  a  covenant  to  convey, 
when  the  negroes  should  be  recovered,  still 
such  a  recovery  would  produce  no  disability, 
and  most  certainly,  a  Court  •f  Kquity, 
would  never  decree,' in  the  very  teeth  of  the 
statute,  a  specific  execution  of  such  an 
agreement. 

William  Keene  then,  cannot  properly  be 
charged  with  a  breach  of  the  condition, 
until  having  it  in  his  power,  legally, 
244  *to  perform  it,  and  being  requested  to 
do  so,  he  refuses.  Besides,  the  deed 
of  1789,  is  not  only  voluntary,  but  fraudu- 
lent as  to  the  appellee,  who  had  purchased 
and  paid  a  valuable  consideration  for  the 
land,  ten  years  before  this  deed  of  trust  was 
made. 

But  if  all  these  points  are  against  the 
appellee,  he  is  most  clearly  entitled  to  the 
240  acres,  which  were  entailed  upon  Wil- 
liam the  2d,  by  the  will  of  his  father,  and 
therefore  descended  upon  William  the  3d, 
unclogged  with  the  condition  in  Newton 
Keene's  will. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

There  can  be  no  dispute  about  the  240 
acres,  which  being  entailed  jy  William 
Keene  the  first,  descended  upon  William 
the  3d,  free  from  the  conditions  in  the 
father's  will,  and  being  converted  into  a 
fee  simple  estate  in  17/6,  he  was  enabled 
to  convey  to  the  lessor  of  the  plaintiff;  a 
compleat  and  absolute  estate  in  this  parcel 
of  land,  by  the  deed  of  1779. 

But  as  judgment  is  given  for  all  the 
lands  mentioned  in  the  declaration,  without 
distinguishing  this  part,  from  the  other,  it 
must  be  reversed,  unless  the  plaintiff's  title 
to  the  whole  can  be  sustained. 

The  condition  annexed  to  this  devise  in 
the  will  of  Newton  Keene,  is  active,  so  far 
as  it  requires  the  son,  when  of  age,  to  join 
with  the  executors  in  a  conveyance  of  the 
slaves  to  those,  who  might  purchase  from 
them;  or  passive,  as  it  injoins  him,  to 
suffer  this  property  to  be  enjoyed  by  the 
devisees,  in  case  they  were  not  sold.  The 
condition  was  certainly  nugatory,  since 
the  devise  to  the  executors  to  sell,  or  to 
the  legatees,  was  perfect,  and  would  have 
included  the  heir,  without  any  act  on  his 
part.  It  was  added,  probably,  from  abun- 
dant caution,  to  remove  any  doubts  of  the 
title  from  the  minds  of  purchasers.  But 
though  it  was  unnecessarily  required,  the 
devisee  was  not  therefore  excused  from 
the  obligation  of  performance,  since  he 
took  the  estate  subject  to  that  condition. 
This  then  brings  us  to  the  Question,  whether 


it  has  been  sufficiently  performed,  or   not? 

In  January  1775,  the  devisee  executed  a 
writing  under  seal,  reciting,  that  in  the 
preceding  month  he  had  attained  full  age, 
stating  the  condition  on  which  the  land 
was  devised  to  him,  which  he  had  coosid- 
ered,  and  declaring,  that  he  would  abide  by 
the  directions,  devises,  and  conditions  of 
the  ^ill,  and  join  in  any  sale  of  the  landa 
and  slaves,  according  to  the  will. 

It  is  objected,  that  this  is  not  a  convey- 
ance, but  merely  an  executory  declaration 
As  to  the  lands,  this  is  true ;  the  title 
245  *to  them  cannot  pass  at  law,  but  by 
a  regular  conveyance ;  yet  a  Court  of 
Ekiuity  would  have  compelled  him,  to  release 
to  the  person,  who  might  purchase  from  the 
executors.  But  it  is  unnecessary,  to  con- 
sider the  extent  of  the  obligation,  which  this 
declaration  imposed  upon  William  Keene, 
as  to  the  lan<f,  since  it  is  found,  that  he 
joined  the  executors  in  a  conveyance  of  it. 

As  to  the  slaves,  the  declaration  under 
consideration,  is  important.  This  species 
of  property  may  pass,  from  one  to  another, 
without  a  deed  or  written  contract,  if  a 
valuable  consideration  be  given.  And  if 
William  Keene  had  instituted  a  suit  for  the 
recovery  of  these  slaves,  the  writing  in  ques- 
tion, would  have  been  such  an  evidence  of 
a  contract,  as  to  have  created  a  bar  to  his 
recovery ;  not  by  way  of  estoppel,  but  as 
passing  his  title. 

But  it  was  contended,  that  he  ought,  as 
soon  as  he  came  of  age,  to  have  conveyed  his 
right  in  the  slaves  to  the  executors. 

This  would  have  been  doing  more  than 
the  testator  required.  He  is  only  enjoined, 
(in  case  of  a  sale  made  by  the  executors,) 
to  unite  with  them  in  a  conveyance  to  the 
purchaser,  and  this  he  was  not  bound  to  do, 
unless  required  by  the  executors.  If  no 
sale  were  made  by  them,  he  was  then 
bound,  to  suffer  this  property  to  be  enjoyed 
by  the  devisees. 

It  is  objected,  that  the  deed  of  trust  made 
in  1789,  has  disabled  William  Keene  from 
conveying  to  a  purchaser  when  required, 
and  has  also  deprived  him  of  the  power,  of 
permitting  the  enjoyment  of  the  property 
by  the  devisees,  within  the  meaning  of  the 
testator.  To  this,  there  are  two  sufficient 
answers. 

lat.  That  the  settlement  is  merely  volun- 
tary, and  therefore  fraudulent  as  to  cred- 
itors and  purchasers,  and  indeed  as  to  all 
the  world,  except  the  grantor  himself.  It 
is  therefore  void,  as  to  the  appellee,  who 
claims  under  a  prior  title  from  William 
Keene.  Besides,  the  declaration  made  in 
1775,  and  recorded,  had  passed  away  his 
interest  in  the  slaves,  to  the  uses  mentioned 
in  his  father's  will,  and  therefore  the  deed 
of  1789,  could  not  operate  to  defeat  it. 

2d,  If  it  could  be  admitted,  that  this  deed 
produced  a  forfeiture,  still  the  remainder 
man  could  not  lawfully  enter  in  1788,  be- 
fore this  deed  was  made. 

Upon  the  whole,  we  are  of  opinion,  that 
the  conditions  in  the  will  of  Newton  Keene 
have  been  performed,  and  that  the  judgment 
must  be  affirmed. 
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2A6    *Granberry'8  Executor  v.  Josiah  & 
James  Granberry. 

October  Term.   1798. 
[1  Am.  Dec.   466.] 

fizecators— When  Answerable  for  Paper  Money  at  5cale 
of  Depreciation.— To  make  an  executor  answerable 
for  paper  money  al  the  scale  of  depreciation  of 
tbe  day  on  which  he  received  it,  is,  in  general, 
wronff ;  bat  if  he  has  charred  himself  so  in  his  ac- 
counts, and  points  ont  no  other  mode  of  adjastinr 
it,  he  shall  be  bound  by  his  own  act. 

Jame— Liability  to  Pay  Interest  on  Money  In  Hands.*— 
There  is  no  general  rule  as  to  an  executor's  lia- 
bility to  pay  interest  on  money  In  his  hands.  In 
this  case,  he  was  charred  with  it  from  the  end  of 
each  year  for  the  balance  then  resting  in  his 
hands;  but  such  interest  is  not  to  be  carried  to  the 
balance  of  the  succeeding  years. 

Execatorshlp— RanondaUon- Rlirht  to  Le^acy.t- A 
legacy  is  firiven  to  an  executor,  as  nephew  of  the 
testator.  He  will  be  entitled  to  the  legacy,  though 
he  renounce  the  executorship. 

Ezecotor— Allowed  Use  of  Money  by  WIU— Payment.— 
An  executor  by  the  will  is  allowed  the  use  of  0001. 
for  five  years,  without  interest  He  may  pay  it  in 
depreciated  paper  money,  and  the  entry  of  such 
payment  in  his  accounts,  will  be  evidence  of  the 
payment. 

Cxecator  Who  Is  Also  Legatee— Rlffht  to  Commissions. 
—An  executor,  to  whom  a  legacy  is  left  as  nephew 
of  the  testator,  is  entitled  to  his  commissions  also, 
and  that  by  custom  is  generally  fixed  at  five  per 
cent  on  actual  receipts. 

Gzecotor*— Unequal  Legacies  Olven  to— Right  to  Resld- 
nam. $— Unequal  leffacies  riven  to  executors  do 
not  exclnde  them  from  the  residuum. 

The  appellees  filed  their  bill  in  the  His^h 
Court  of  Chancery  against  the  appellant, 
the  executor  of  their  father,  and  their 
gnardian,  for  an  account. 

To  the  report  of  Auditors  made  in  the 
«ause,  the  appellant  took  the  four  follow- 
ing exceptions.  1st,  That  his  receipts  of 
money  in  depreciated  paper,  are  reduced 
by  the  scale  of  depreciation,  on  the  day 
they  were  received,  without  any  proof  that 
he    received    it    unnecessarily,    or  delayed 

^xecotors— Settlement  of  Accounts— Uablllty.— On 

the  sreneral  subject  of  the  rights  and  liabilities  of 
executors  in  the  settlement  of  their  accounts,  the 
principal  case  is  cited  in  Hipklns  v.  Bernard,  2  Hen. 
A  M.  21:  MiUer  v.  Beverleys,  4  Hen.  &  M.  416;  Caven- 
dish V.  Fleming,  3  Munf.  201;  Hite  v.  Hlte,  2  Rand. 
415;  Burwell  v.  Anderson,  8  Leigh  864,  880,  861.  862: 
Oarrett  v.  Carr,  8  Leigh  416;  foot-note  to  Handly  v. 
Snodgrass.  9  Leigh  484:  Coltrane  v.  Worrell,  80Gratt 
447;  Dromgoole  v.  Smith,  78  Va.  668;  Anderson  v. 
Piercy,  20  W.  Va.  802,  826;  Kester  v.  Lyon.  40  W.  Va. 
164,  20  &  £.  Rep.  984;  Pulliam  v.  Pulllam,  10  Fed.  Rep. 
68. 

tExecotorshlp— Renunciation. —The  principal  case 
is  cited  in  Burnley  v.  Duke,  1  Rand.  118. 

tWIUs-Resklaam-To  Whom  It  Passes.— See  the 
principal  case  cited  in  foot-note  to  Shelton  v.  Shelton, 
1  Wash.  68. 

See  generally,  monographic  note  on  "Executors 
and  Administrators"  appended  to  Rosser  v.  Depriest, 
^Oratt.  6. 


paying   it  away  to  those  who  were  entitled 
to  it. 

2dly,  Interest  is  allowed  on  monies  in  his 
hands,  as  if  he  were  a  debtor,  or  had  re- 
tained the  same  improperly,  and  that  too  at 
a  time,  when  borrowers  of  good  credit 
were  not  to  be  met  with,  and  when  the  ex- 
ecutor neithe|[  did  nor  could  make  a  profit 
thereby. 

3dly,  No  commissions  are  allowed  him. 

4thly,  That  £500  due  from  him  to  the  tesr 
tator  and  to  be  paid  in  June  1779,  and  which 
was  paid  on  the  day,  is  charged  to  him  as 
specie. 

The  report  being  confirmed  by  the  High 
Court  of  Chancery,  the  defendant  appealed. 

Ronold  for  the  appellant.  As  to  the  first 
exception. — An  executor,  is  in  the  nature  of 
a  trustee,  he  receives  no  benefit  from  the 
execution  of  his  office,  and  should  therefore 
be  subject  to  no  injury,  unless  he  hath  pro- 
duced it  by  his  own  misconduct.  An  exec- 
utor is  not  only  compelled  to  receive  the 
debts  of  his  testator,  but  is  bound  to  solicit 
and  to  enforce  the  payment  of  them.  For 
if  they  should  be  lost  by  his  neglect,  in  not 
using  the  proper  means  of  obtaining  pay- 
ment, he  must  sustain  that  loss.  In  this 
situation  therefore,  it  would  be  unjust, 
to  burthen  him  with  the  loss,  by  deprecia- 
tion of  money ;  thus  forced  into  his  hands, 
and  at  a  time,  when  perhaps  no  opportunity 
offered  of  applying  it.  Some  reasonable 
time  then,  should  be  allowed  him,  to  dis- 
pose of  the  money,  before  the  scale  can 
with  justice  be  applied. 

Second  exception.— Where  the  risk  must 
be  ran  by  the  executor,  he  is  not  bound  to 
pay  interest.  This  is  laid  down  in  the  icase 
of  Ratcliff  V.  Graves,  1  Vern.  179;  and  tho' 
in  that  case,  interest  was  decreed,  yet  it 
was  upon  a  principle,  which  does  not  apply 
in  this  country:  it  was,  that  the 
247  money  might  *be  ihsured.  So,  an 
executor  who  changes  the  nature  of  a 
debt,  due  to  the  testator,  becomes  liable 
himself  to  pay  it,  out  of  his  own  pocket — 1 
Vern.  473.  An  executor  is  not  liable  to  pay 
interest;  even  in  England,  unless  he  make 
a  profit  by  the  principal.  Brow.  Ch.  Rep. 
359,  Newton  v.  Bennet.  The  Chancellor 
was  therefore  mistaken,  (as  I  humbly  con- 
ceive,) when  he  presumed  the  appellant 
had  made  a  profit,  because  the  contrary  was 
not  shewn.  The  executor  could  not  in 
this  case,  distribute  the  money  amongst  the 
legatees,  who  were  under  age,  and  who  of 
course,  could  not  give  him  a  discharge ;  he 
was  therefore  compelled  to  retain  it,  and 
unless  it  appeared,  that  he  made  use  of  it, 
nothing  can  be  more  unrighteous,  than  to 
force  him  to  pay  interest. 

It  is  true,  that  the  appellant  stands  in  the 
double  character  of  guardian  and  executor, 
but  as  the  debts  due  from  his  testator,  were 
not  all  discharged,  he  will  be  considerd  as 
holding  the  money,  in  his  capacity  of  execu- 
tor. The  interest,  I  consider  as  a  reason- 
able compensation  for  his  trouble,  upon  the 
same  principle,-  that  he  is  entitled  to  the 
undisposed  surplus,  unless  barred,  by  an 
express  compensation  allowed  by  the  testa- 
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tor.  There  is  no  case  to  be  found,  which 
subjects  a  guardian  to  the  payment  of  in- 
terest, from  whence  I  conclude  that  he  is 
not  liable  to  pay  it :  and  a  guardian  and 
executor  appear  to  stand,  much  in  the  same 
situation ;  for  if  the  former,  take  a  bond 
for  rent  due  to  his  ward,  he  is  liable  to  pay 
it  out  of  his  own  pocket,  and  the  bond  is 
his  own.     2  Ch.  Rep.  97. 

The  law  of  this  state,  requires,  that  a 
guardian  should  annually  return  an  ac- 
count of  the  profits  and  of  the  income  of 
the  ward's  estate,  to  court;  but  this  can 
only  mean  the  real  estate,  to  which,  the 
words  profit  and  income,  are  more  properly 
applicable;  unless  indeed  the  guardian 
should  lend  out  the  money,  in  which  case, 
the  interest  would  be  income,  and  to  be 
accounted  for. 

Third  exception— The  legacy  given  to 
the  executor,  is  to  be  considered  as  a  gra- 
tuity, independent  of  his  trouble  in  execut- 
ing the  trust,  and  not  in  lieu  of  his  com- 
missions. If  he  had  refused,  he  would  still 
have  been  entitled  to  the  legacy,  and  hav- 
ing undertaken  the  trouble,  he  ought  to 
receive  a  compensation  for  it. 

Fourth  exception— The  appellant,  being 
an  executor,  was  not  thereby  rendered  in- 
capable, of  discharging  a  debt  he  owed  to 
the  estate  of  his  testator,  at  the  time  it 
became  due,  more  especially,  as  it  appears 
in  this  case,  that  the  payment  was  applied 
to  the  discharge  of  a  debt,  due  from 
248  the  testator.  If  so,  he  »is  entitled 
equally  with  others  to  the  benefit  of 
the  law,  respecting  payments  in  paper 
money. 

Caxnpbell  for  the  appellees.  1st  Point — 
Nothing  can  be  more  just,  or  reasonable, 
than  that  an  executor,  claiming  to  be 
charged  on  a  day  posterior  to  that,  on  which 
he  received  money,  or  in  other  words,  with 
less  than  he  received,  should  shew  some 
good  reason  for  such  a  pretension.  It  is 
a  subject,  susceptible  of  proof  and  of  ex- 
planation. 

If  the  rule  laid  down  by  the  Chancellor 
be  rejected,  to  what  other  can  we  resort. 
The  liability  of  an  executor,  if  he  do  not 
recover  his  testator's  debts  in  a  proper  time, 
can  only  exist,  where  there  was  probable 
ground  to  apprehend  insolvency,  or  the  like ; 
and  in  such  cases  only,  can  he  be  charged 
with  such  negligence  as  to  render  him  per- 
sonally liable.  But  at  a  time,  when  a  depre- 
ciated paper  money  was  in  circulation,  I 
should  not  hesitate,  to  consider  an  executor 
guilty  of  malfeasance  in  his  office,  who 
should  press  for  the  payment  of  his  testa- 
tor's debts,  unless  under  an  evident  neces- 
sity. 

2d  point — The  Chancellor,  in  the  case  of 
Newton  and  Bennet,  which  has  been  cited, 
says,  that  where  it  does  not  appear,  that 
the  executor  applied  the  money  to  the  pur- 
poses of  the  will,  or  unless  he  brings  it  into 
court,  he  shall  be  presumed  to  use  it  in  the 
way  of  his  trade,  and  be  liable  to  pay 
interest  for  it.  This  case,  is  strongly  in 
my  favor.     If  there  be  debts  due   from    the 


estate,  and  carrying  interest,  and  the  exec- 
utor permits  that  interest  to  accumulate, 
when  it  might  be  avoided,  it  is  right,  that 
he  should  answer  it  out  of  his  own  pocket 
3d  point— By  the  laws  of  this  state,  a 
guardian  receiving  the  estate  of  a  ward, 
must  annually  render  an  account ;  and  he 
is  confined  to  the  profits  or  other  income, 
for  the  support  of  the  ward,  without  being 
permitted  to  go  farther.  The  word  estate 
includes  money,  as  well  as  land. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  first  objection  made  to  the  report  is, 
that  the  paper  money  is  reduced  by  the 
scale  of  depreciation,  on  the  day  it  was  re- 
ceived by  the  executor.  Upon  general  prin- 
ciples, such  a  rule,  would  certainly  be 
improper  and  unjust ;  and  especially  too, 
when  the  money  was  received  in  a  state  of 
rapid  depreciation.  The  executor  may  not 
be  able  to  find  a  creditor,  or  legatee,  to 
whom  he  could  pay  the  money,  on  the  daj  it 
was  received,  or  the  payment  might  be 
suspended  in  some  cases,  by  disputes 
amongst  creditors  for  the  preference. 
249  *But  in  this  case,  the  appellant  has 

neither  objected  to  the  mode  origi- 
nally, nor  pointed  out  any  other,  the  pro- 
priety of  which  might  be  considered  by  the 
court:  on  the  contrary,  his  accounts  were 
stated  by  himself  in  the  same  manner,  the 
debits  and  credits  being  reduced  by  the 
scale,  on  the  day  they  were  received  and 
paid.  «He  ought  therefore  to  be  bound  by 
this  mode,  and  the  Chancellor  did  right,  in 
over-ruling  this  exception. 

The  second  objection,  is  to  the  charge  of 
interest,  as  if  the  executor  w«re  a  debtor, 
or  had  received,  or  retained  the  money  im- 
properly. It  is  contended,  that  such  a 
charge,  at  the  time  it  is  made,  is  peculiarly 
unjust,  as  there  were  then  no  borrowers  of 
good  credit  to  be  met  with ;  and  that  the 
executor  neither. did  nor  could  derive  a 
profit  from  it. 

There  are  no  facts  disclosed  in  the  record, 
which  can  throw  light  upon  this  subject 
The  bill  is  silent  as  to  interest,  and  so  in 
the  answer,  except  that  part  of  it  where 
(speaking  of  the  paper  money  which  he  had 
scaled, )  he  states  the  injury  arising  from 
considerable  sums  having  been  on  hand, 
from  time  to  time,  lessening  every  day  in 
their  value,  without  benefit  to  him,  and 
without  an  opportunity  of  paying  it  away. 
Thus  the  question  stands  upon  the  face  of 
the  accounts.  It  is  true,  that  there  is  no 
general  rule,  which  obliges  an  executor 
to  pay  interest.  We  find  from  the  cases 
upon  this  subject,  that  it  has  been  deter- 
mined both  ways;  and  upon  principle,  it 
will  appear,  that  no  general  rule  can  be 
formed. 

Each  case  must  depend  upon  its  own  par- 
ticular circumstances ;  in  some  cases  the 
executor  ought,  and  in  others,  he  ought  not 
to  answer  interest.  In  this  we  think  he 
ought  to  be  accountable  for  interest,  on 
the  money  resting  in  his  hands,  from  time 
to  time.     But  for  the  reasons  before  stated. 
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in  considering  the  first  point,  it  would  be  too 
rig-id,  and  injurious,  to  charge  him  with  in- 
terest from  the  day  of  each  receipt  of  money. 
The  accounts  ought  to  be  closed  at  the  end 
of  each  year,  and  interest  allowed  upon  the 
different  balances,  up  to  the  year  1782, 
when  the  whole  transaction  closed.  But 
such  interest,  ought  not  to  be  carried  to  the 
account  of  the  succeeding  years,  in  order 
to  deduct  the  same,  from  the  payments 
made  in  such  succeeding  years.  This 
though  done  in  the  common  cases  of  debtors 
is  too  strict  as  to  trustees. 

As  to  the  risk  stated  at  the  bar,  or  the 
difficulty  of  procuring  borrowers,  it  is  an 
objection  which  does  not  come  from  the 
executor,  nor  is  it  stated  by  him  in 
250  his  answer,  but  is  ^mentioned  in  ar- 
gument as  a  possible  case.  But  if 
it  were  true,  he  might  have  applied  to  the 
Chancellor  for  his  direction,  as  to  lending 
it  to  individuals,  or  to  the  public,  which 
would  have  made  him  safe ;  or  he  might 
have  carried  the  money  into  that  court.  In 
this  case  there  were  children,  whose  for- 
tunes were  almost  entirely  pecuniary.  It 
would  therefore  be  unjust  that  the  money 
shonld  lie  in  the  executors  hands  unproduc- 
tive, so  as  to  deprive  the  legatees  of  main- 
tainance,  or  oblige  them  to  resort  to  the 
principal  of  their  legacies. 

If  the  executor  does  not  settle  his  ac- 
counts every  year,  he  ought  at  least  to 
strike  the  balance  at  the  end  of  every  year, 
that  he  may  see  the  estate  of .  his  accounts 
and  of  the  funds  in  his  hands.  It  is  upon 
this  principle,  that  we  establi^  the  rule 
before  mentioned. 

In  stating  this  interest,  the  appellant 
ought  to  have  credit  for  the  ;^500,  in  1773, 
which  by  the  will  was  directed  to  be  lent 
him  without  interest,  and  to  be  re-charged 
with  it  in  1778,  when  the  loan  was  to  cease. 

The  third  objection  is  made  on  the  score 
of  commissions. 

An  executor,  is  certainly  entitled  to  some 
compensation  for  his  trouble,  and  that,  by 
cnstom,  is  generally  fixed  at  five  per  cent 
upon  actual  receipts.  But  it  is  objected, 
that  the  legacy  left  to  him,  is  a  bar  of  all 
farther  compensation.  The  rule,  that  a 
legacy  given  to  an  executor,  defeats  his 
claim  to  the  undisposed  residuum,  is  assim- 
ilated to  the  point  under  consideration. 
But  that  principle,  seems  to  be  much  mis- 
taken, in  the  application  made  of  it.  It  is 
unnecessary  for  us  to  give  an  opinion  upon 
that  point,  as  in  this  case,  there  is  no  sur- 
plus; yet  it  may  be  observed,  that  if  there 
were  such  a  residuum,  the  legacy  would  be 
no  bar,  as  there  were  several  executors,  to 
all  of  whom  unequal  legacies  are  given, 
and  so  this  court  decided,  in  the  case  of 
Shelton  and  Shelton.  The  present  ques- 
tion therefore,  like  all  others  of  this 
nature,  depends,  (as  to  the  amount  to 
be  allowed,)  upon  the  custom,  and  the 
intention  of  the  testator.  He  clearly 
meant,  to  allow  an  adequate  compen- 
sation. To  one  executor,  he  gives  £250^ 
and  lest  that  should  be  an  insufficient  rec- 
ompence  for  his    trouble,  he  authorises  the 


other  executors  to  en  crease  it,  if  necessary. 
In  the  codicil,  he  gives  the  appellant  (who 
is  not  named  an  executor  in  the  will  itself, ) 
a  legacy,  as  being  his  nephew,  and  to  this, 
he  would  have  been  entitled,  tho'  he  had 
refused  the  office.  It  would  seem,  as  if 
the  testator  did  not  at  first  mean  to  make 
him  an  executor,  by  his  directing  his  exec- 
utors, to  lend  him  £500  with  interest. 
251  So  that  it  is  *evident,  he  never  in- 
tended the  legacy  as  a  compensation 
for  his  services,  but  merely  as  a  bounty. 
The  appellant  therefore,  ought  to  have 
credit,  for  five  per  cent  commission  on  his 
receipts  of  each  year,  before  the  accounts 
are  closed,  in  order  to  adjust  the  interest  as 
before  mentioned. 

As  to  the  4th  point,  the  court  entertain 
some  doubt,  whether  the  ;£'500,  ought  to  be 
charged  to  the  defendant  at  all,  or  not? 

In  the  exceptions,  it  is  stated  as  a  debt 
due  from  the  appellant,  to  the  testator,  and 
paid  in  1778,— in  his  account,  he  gives  credit 
in  October  1777,  for  this  sum,  as  due  in 
1778,  and  reduces  it  by  the  scale  of  October 
1777.  He  is  charged  with  it  by  the  com- 
missioners, in  1778,  as  cash,  had  five  years, 
without  interest,  and  then  due;  in  which 
case,  he  ought  not  to  be  charged  with  it, 
unless  he  received  it  in  other  money,  than 
what  came  to  his  hands  by  collection,  with 
the  whole  of  which,  he  seems  to  be  charged 
in  the  account.  This  fact  therefore,  must 
be  ascertained  in  the  Court  of  Chancery. 

If  it  appear,  that  he  is  so  charged,  the 
credit  in  his  account  (as  executor,)  in  Oc- 
tober 1777,  ought  to  be  considered  as  a 
payment  on  that  day,  in  paper,  and 
reduced  by  the  scale  accordingly;  for  a 
debtor,  by  undertaking  the  office  of  an  ex- 
ecutor, cannot  be  prevented  from  exercis- 
ing, in  common  with  others,  the  right  of 
paying  in  paper  money  a  debt  due  to  the 
testator.  And  as  no  better  proof  can  be 
expected,  the  entry  in  his  account,  will  be 
evidence  of  the  time  of  payment,  and  from 
that  time,  he  bound  his  securities,  to  be 
answerable  for  the  proper  application  of  the 
money. 

The  decree  therefore  must  be  reversed 
with  costs,  and  the  cause  remanded  to  the 
High  Court  of  Chancery  for  the  enquiry  to 
be  made,  and  for  an  account  to  be  taken, 
according  to  the  principles  of    this    decree. 


252  *APRILr  TERM,  1794. 

Taylor's  Administratrix  v.  Pey- 
ton's Administratrix. 

April  Term,  1794. 

Byldence— Copy  of  Bond— Waiver  of  Production  of  Oriflr- 
Insl.*— If  In  debt  on  bond,  with  a  profert,  the  de- 


*Bvldence— Copy  of  Bond— Waiver  of  Production  of 
OrlflTlnai  — In  Waller  v.  Ellis.  2  Munf.  100.  It  is  said 
the  declaration  was  snfflclent  In  stating  a  copy  of 
the  bond:  the  principle  of  the  common  law  beinsr 
that  where  a  deed  Is  remaininsr  in  one  court,  it  may 
be  pleaded  In  another,  without  showing  forth; 
especially  as  the  defendant  in  this  case  has  not  in- 
sisted upon  oyer  of  the  original,  but  has  accepted 


503 


I  WASH. 


Virginia  Rbforts,  Annotated. 


268^264 


fendant  craye  oyer,  whlcb  is  fflven,  but  the  bond 
shown  is  a  copy,  and  the  defendant  plead  pay- 
ment, he  waives  the  necessity  of  prodncinr  the 
orifirinal,  and  a  copy  may  be  ffiven  in  evidence  at 
the  trial,  upon  due  proof  of  the  loss  or  destruction 
of  the  original. 

This  was  an  action  of  debt  upon  a  bond, 
instituted  in  the  District  Court  of  Northum- 
berland. The  declaration  was  in  common 
form,  with  a  profert  &c.  Upon  oyer,  the 
bond  is  set  forth  at  larg-e,  and  the  defend- 
ant pleads  payment.  The  jury  found  the 
following  verdict,  viz:  **We  find  for  the 
plaintiff  the  debt  in  the  declaration  men- 
tioned, if  the  court  shall  be  of  opinion,  that 
the  copy  of  the  original  bond  with  the  en- 
dorsements thereon.  Hied  in  this  cause,  and 
proven  to  be  stolen  and  burnt,  all  of  which 
is  well  attested,  is  legal  evidence  to  go  to 
the  jury  and  support  the  plaintiff's  declara- 
tion, otherwise  they  find  for  the  defendant 

Upon  the  copy  of  the  bond  is  endorsed  a 
memorandum  signed  by  three  persons,  cer- 
tifying that  they  had  compared  the  copy 
with  the  original  and  found  them  perfectly 
to  agree.  Judgment  for  the  plaintiff  and 
appeal  prayed. 

Washington  for  the  appellant.  The  copy 
of  a  deed,  of  which  oyer  cannot  be  de- 
manded, may  be  given  in  evidence  if  the 
original  be  lost,  or  be  in  the  possession  of 
the  adverse  party.  But  if  oyer  be  demanded, 
and  must  be  given,  the  obligee  has  no 
remedy  left  but  to  resort  to  a  Court  of 
EJ^uity,  to  establish  the  bond.  Even  if  this 
court  should  consider  itself  bound  by 
253  the  *case  of  Read  v.  Brookman 
in  3  Durnf.  and  East.  151,  still  that 
decision  will  have  no  influence  upon  this 
case,  since  the  loss  of  the  bond  is  not  stated 
in  the  declaration,  or  put  in  issue  by  the 
pleadings. 

Marshall  for  the  appellee.  The  case  of 
Puered  v.  Duncombe,  2d  Ld.  Ray,  852,  is 
an  express  authority  to  prove  that  it  is  not 
necessary  to  produce  the  original  bond. 
Why  the  party  should  be  forced  into  a  Court 
of  Equity,  if  he  can  at  law  prove  the  exist- 
ence, and  subsequent  loss  or  destruction  of 
the  bond,  I  am  at  a  loss  to  imagine.  The 
same  evidence  is  required  in  both  courts — 
The  danger  of  setting  up  a  forged  bond, 
for  the  copy  of  the  real  one,  is  not  greater 
in  the  one  court  than  in  the  other.  If  a 
suit  should  be  brought  in  the  Court  of 
Chancery,  and  doubts  be  entertained  con- 
cerning the  execution,  or  loss  of  the  bond, 
that  court  would  at  last  direct  an  issue  to 
be  tried  at  law.  In  the  note  to  the  case  of 
Read  v.  Brookman,  it  was  decided  that  the 
copy  of  a  bond,  or  of  a  release  might  be 
given  upon  oyer.  But  admit  it  to  be  true, 
that  the  bond  must  be  produced,  if  oyer  of 
it  be  demanded,  yet  if  the  defendant  wave 
the  necessity  of  seeing  the  original,  and 
without  denying  the   validity   of  the  bond. 


oyer  of  the  copy  (thereby  waiviner  a  necessity  of  the 
production  of  the  orlffinal),  and  has  pleaded  to  the 
action,  cltinsr  Taylor  v.  Peyton,  1  Wash,  252/ 

See  monographic  note  on   "Bonds"  appended  to 
Ward  V.  Chum,  18  Gratt  801. 


avoid  it  by  the  plea  of  payment,  it  is  stirely 
too  late  after  this  to  object. 

Washington  in  reply.  The  case  of  Puered 
V.  Duncombe  was  decided  before  th^  stat- 
ute of  the  4th  of  Ann,  C.  16,  making  the 
sum  mentioned  in  the  condition,  instead  of 
the  penalty,  the  real  debt,  and  is  therefore 
not  to  be  relied  upon. 

The  case  of  Matison  v.  Atkinson,  3 
Durnf.  and  East  753,  in  the  note,  is  against 
the  appellee,  because  it  proves,  that  where 
oyer  of  the  original  is  dispensed  with,  the 
plaintiff  must  file  a  special  declaration, 
stating  the  loss  of  the  bond,  or  obtain  a 
rule  upon  the  defendant,  to  shew  cause, 
why  profert  of  a  copy  should  not  be  ac- 
cepted. This  mode  of  proceeding,  tho' 
new,  seems  liable  to  no  solid  objections, 
because  the  loss  being  put  in  issue,  the  de- 
fendant is  apprised  of  the  point  he  is  to 
contest. 

LYONS  J.  We  will  not  now  determine 
how  the  case  would  have  been  if  the  defend- 
ant had  insisted  upon  oyer  of  the  original 
bond:  because  it  is  clear,  that  she  has 
waved  the  necessity  of  its  being  produced, 
by  accepting  oyer  of  a  copy,  and  pleading 
to  the  action. 

The  case  is  completely  within  the  reason 
of  the  modern  practice,  stated  in  the  case 
of  Read  v.  Brookman,  in  3  Term  Rep.  and 
the  notes  subjoined. 

Judgment  affirmed. 


254 


*Burwell  v.  Court. 


April  Term,  17B4. 
Porthcomlns  Bond— Failure  to  State  Place  of  Ddlvery 
— Eflect*— A  forth-cominsr  bond  is  ffood,  although  It 
appoints  no  place  at  which  the  delivery  Is  to  be 
made. 

This  was  an  appeal,  from  a  judgmen^of 
the  District  Court  of  Williamsburg,  rendered 
upon  a  bond  for  the  forthcoming  of  property 
taken  in  execution. 

Mr.  Ronold  for  the  appellant  objected  to 
the  form  of  the  bond,  the  condition  of 
which  is,  **that  the  property  shall  be  pro- 
duced at  the  day  of  sale,"  but  appoints  no 
place. 

By  the  court— The  act  of  Assembly  re- 
quires that  the  defendant  should  give  bond 
and  security  to  have  the  property  forthcom- 
ing at  the  day  of  sale,  but  is  silent  as  to 
the  place. — The  omission  therefore  cannot 
vitiate  the  bond. 

Judgment  affirmed. 


Smith  &  Moreton  v.  Wallace. 
April  Term,  17W. 
Ball-Objections  to— It  is  no  objection  to  a  bail  piece 
entered  into  by  one  defendant,  that  it  takes  no 
notice  of  the  other  defendant 
Equity  Practtca-Judffmmit  against  Sliertff-Rellef.t- 


*See  monograph Icno^ on  "Statutory  Bonds"  ap- 
pended to  Qoolsby  V.  Strother,  21  Gratt.  107. 

tThe  principal  case  is  cited  in  Dickinson  ▼.  Sizer. 
4  Rand.  117.  120. 
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A  Jadffment  entered  against  the  Sheriff,  nnder 
a  mlsUken  opinion  of  the  Clerk,  that  the 
bail  piece  was  insufficient,  the  counsel  havlnff 
agreed  that  it  miffht  he  filed,  is  relievable  against 
in  equity. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  case  was  as 
follows:  The  appellants  instituted  a  suit  in 
the  General  Court  against  Benjamin  and 
William  Piper,  the  latter  of  whom  being 
arrested  by  the  appellee  (the  sheriff)  was 
discharged  upon  the  parol  agreement  of  Jett 
to  become  bail  for  his  appearance. 

The  clerk  being  of  opinion  that  this   un- 
dertaking was    not    sufiScient,  and    a   bail 
piece  being  offered,   and  rejected  by   him, 
because  it  did  not  mention  the  name  of  the 
•  defendant  on  whom  the  writ  had  not  been 
served,  a  common  order  was  entered  at  rules 
against  the  defendant  and  sheriff.     On  the 
8th  day  of  the    succeeding    term  (at  which 
time   the    office    judgments    were  to  be  set 
aside)  the  bail  piece  being  again  objected  to 
by  the  clerk,   for   the   reason  before  men- 
tioned,   it   was   shewn     to    the    plaintiff's 
counsel,    who   thinking    it    sufficient,  said 
that    he    should    make    no     objection     to 
it.    It  was  then    delivered    to     the   clerk, 
who   was     directed     by     the    counsel     to 
file  the  same ;  but  he,    not    knowing  what 
had  passed  at    the  bar,    entered    the    plea 
of     payment      fur     the     sheriff,     against 
whom   judgment  was  afterwards   obtained 
in  the  District  Court.     From  this  the  sher- 
iff appealed,  pending  which,   the  real 
255      defindant   offered  *to  deliver  himself 
up  to  the  plaintiff's   attorney,    in  ex- 
oneration of  the  sheriff,  but    was   refused. 
The    gentleman  who  appeared   as    counsel 
for  the  plaintiffs  in  the  General   Court,  be- 
ing examined   as  a   witness    in  this  cause, 
deposed,  that   when   he  declared  he  should 
not  object  to  the  bail  piece,  he  only   meant 
that    in    case   a  motion  were  made  by    the 
defendant's    counsel    to    receive    the   bail 
piece,  and  to  be   permitted  to  set  aside  the 
office   judgment,    he  should   not  oppose  it; 
but  that  he  still  expected  the  sanction  of  the 
court  was  to  be  obtained,  as  was  the  prac- 
tice where    an  objection    was   made   to  the 
bail  piece. 

To  be  relieved  against  this  judgment,  the 
sheriff  filed  his  bill  in  the  High  Court  of 
Chancery,  and  a  perpetual  injunction  was 
decreed,  from  which  decree  an  appeal  was 
prayed. 

Ronold  for  the  appellants.  I  must  admit 
that  the  case  of  the  sheriff  is  a  hard  one, 
and  cannot  fail  to  excite  compassion.  It 
is  to  be  regretted  that  he  can  be  relieved 
only  by  shifting  the  burthen  from  himself, 
to  another,  who  on  no  principle  whatever 
ought  to  bear  it. 

Let  it  be  supposed,  that  the  appellants 
and  the  appellee  are  equally  innocent; 
equally  clear  of  any  charge  of  negligence, 
or  improper  conduct.  Yet  their  relative  sit- 
uations in  this  court  are  widely  different. 
The  former,  has  the  law  in  his  favor,  and 
cannot  lose  the  advantage  it  gives  him, 
unless  it  be  opposed    by  superior  equity  on 


the  paft  of  the  latter.  It  cannot  be  pre- 
tended that  this  is  the  case.  But  the  truth 
is,  that  the  appellee  has  not  equal  equity 
with  the  appellants,  because  he  has  been 
guilty  of  an  unwarrantable  negligence, 
which  has  operated  to  the  prejudice  of  the 
party  against  whom  he  now  seeks  relief. 

By  omitting  in  the  first  instance  to  take 
a  bail  bond,  he  deprived  the  plaintiff  at  law 
of  the  opportunity  of  excepting  to  the  spe- 
cial bail.  For  unless  appearance  bail  be 
g^iven,  special  bail  cannot  be  demanded. 
But  admit  that  the  bail  piece  was  sufficient, 
and  so  considered  by  the  plaintiff's  coun- 
sel, it  was  the  duty  of  the  sheriff,  against 
whom  the  judgment  was  entered  at  the 
rules,  to  see  that  the  bail  piece  was  filed, 
and  a  proper  plea  entered.  He  could  relieve 
himself  by  no  other  means.  He  was  legally, 
as  well  as  equitably,  bound  to  substitute 
some  other  security  for  the  debt,  before  he 
could  be  discharged. 

Tho'  he  should  be  permitted  to  shelter 
himself  under  the  plea  of  ignorance  or  sur- 
prize, on  the  day  the  mistake  (as  it  is  pre- 
tended) happened,  yet  the  orders  of  the 
court  being  extended,  and  read  the  succeed- 
ing day,  gave  him  abundant  opportunity  to 
correct  it.  Eis  failing  to  do  so  subjects 
256  him  at  least  to  the  charge  *of  negli- 
gence, against  which  equity  can  never 
relieve,  and  for  which  a  third  person  ought 
not  to  suffer.  This  negligence  was  calcu- 
lated to  impress  the  plaintiff's  counsel  with 
a  belief,  that  the  bail  piece  was  withdrawn, 
and  consequently  prevented  him  from  ob- 
jecting to  the  sufficiency  of  the  bail,  which 
he  was  not  precluded  irom  doing  by  his 
agreeing  not  to  object  to  the  form  of  the 
bail  piece. 

Between  persons  standing  in  this  situa- 
tion, equity  ought  not  to  interfere. 

Marshall  &  Campbell  for  the  appellee.  If 
accident  or  surprise  can  ever  furnish  a 
ground  for  the  relief  of  a  Court  of  Bquitj, 
the  pretensions  of  the  appellee  in  this  case 
must  be  well  founded.  But  if  Mr.  Ronold 
be  correct,  it  is  impossible  that  accident, 
unmingled  with  fraud,  can  ever  be  relieved 
against;  for  in  all  such  cases,  both  parties 
are,  or  may  be  equally  innocent.  If  a  bond 
be  lost,  or  destroyed,  both  parties  are  equally 
innocent,  and  yet  a  Court  of  Equity  will 
relieve.  No  blame  is  imputed  to  the  appel- 
lant, and  none  can  with  propriety  be  charged 
upon  the  appellee.  Yet  an  accident  has 
happened,  which  subjects  the  latter  to  un- 
merited injury  at  law. 

The  appellee  did  every  thing  which  he 
was  bound  to  do.  When  the  bail  piece  was 
objected  to  by  the  clerk,  his  attorney  had 
either  to  appeal  to  the  court,  or  to  adjust 
the  difference  with  the  adverse  attorney — 
he  attempted  the  latter,  and  succeeded — the 
former  became  of  course  unnecessary.  The 
clerk  was  then  directed  to  file  the  bail 
piece.  Ignorant  of  the  agreement  of  the 
counsel,  he  by  mistake  enters  a  plea  for  the 
sheriff.  The  blunder  was  in  the  officer  of 
the  court,  not  in  the  party,  and  therefore  it 
should  not  injure  him.  But  it  is  contended 
that   a  real   injury  to  the  plaintiffs   might 
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have  resulted  from  this  mistake :  suppose 
it  might,  yet  none  such  is  proved :  a  real 
injury  sustained  by  one  party,  is  not  to  be 
sanctioned,  t>ecause  it  is  possible  that  the 
other  might  also  have  been  injured.  But 
there  is  in  truth  no  ground,  even  for  the 
conjecture  of  the  counsel.  The  sheriff  is 
not  bound  to  take  appearance  bail.  He  may 
himself  become  special  bail,  or  the  defend- 
ant may  give  other  special  bail.  Suppose 
the  bail  piece  had  been  filed,  would  the  ap- 
pellant have  been  in  a  better  situation  than 
he  now  is?  He  could  not  have  charged  the 
bail,  until  after  a  non  est  inventus  had 
been  returned  upon  a  ca.  sa.  against  the 
principal ;  and  it  appears  that  the  principal 
offered  to  surrender  himself. 

257  *LYONS  J.— The  court  are  of  opin- 

ion that  the  bail  piece  was  sufficient, 
and  must  have  been  so  considered  if  it  had 
been  objected  to,  at  the  time  it  was  offered. 
The  clerk  therefore  mistook  the  law  when 
he  rejected  it,  and  entered  a  plea  for  the 
sheriff.  That  court  might,  and  most  cer- 
tainly would,  have  corrected  this  mistake 
at  any  time,  if  it  had  been  moved  to  do  so. 
But  the  party  was  ill  advised  when  instead 
of  doing  this,  he  applied  for  a  supersedeas 
to  the  judgment,  since  the  record  furnished 
a  Superior  Court  with  no  ground  for  an  in- 
terference. 

However,  we  are  fully  satisfied  upon  the 
equity  of  this  case.  A  more  complete  sur- 
prize can  hardly  be  conceived.  It  would  be 
strange  if  an  accident  so  mischievous  as 
this  in  its  effects,  were  beyond  the  reach  of 
that  court,  whose  peculiar  province  it  is  to 
grant  relief  in  such  cases.  The  negligence 
with  which  the  appellee  is  charged,  is  fully 
excused  by  the  agreement  of  the  counsel, 
and  the  mistake  which  followed ;  and  there- 
fore cannot  be  urged  as  a  ground  for  deny- 
ing the  relief  which  has  been  extended  to 
him. 

The  decree  must  be  affirmed. 


Walter  Peter  v.  Samuel  Cocke  Executor  of 
Henry  Cocke. 

April  Term,  1794. 

Bonds—  Declaration  —  Variance— Innaterisl.*— Decla- 
ration upon  a  bond  given  to  the  plaintiff  of  the 
County  of  S.,  on  account  of  Messrs.  P.  &  G.,  Mer- 
chants in  Olasffow.  The  omission  in  the  declara- 
tion to  state  the  County,  or  for  whose  use  the  debt 
was  contracted,  is  not  a  material  variance. 

5aine  —  Same  —  Nonpayment  —  Quaere.  —  Declaration 
upon  a  bond  ffiven  by  the  defendant,  and  by  J.  S. 
deceased,  whom  the  defendant  survived ;  breach, 
not  the  defendant  had  not  paid.  If  it  should  not 
also  have  averred  nonpayment  by  J.  S.  ? 


*Bonds  —  Declaratlonj  —  Variance— Immaterial— For 

the  proposition  that,  the  omission  in  the  declara- 
tion to  state  for  whose  use  the  debt  was  contracted 
is  not  a  material  variance,  the  principal  case  is 
cited  in  Cabell  v.  Hardwick.  1  Call  853,  850:  Moore  v. 
Fenwlck,  Gilm.  218.  See  also.  Lewis  v.  Thompson,  2 
Hen.  &M.  100.  See  monographic  note  on  "Bonds" 
appended  to  Ward  v.  Chum.  18  OratL  801. 


This  was  an  action  of  debt,  brought  in 
the  District  Court  of  Williamsburg  by  the 
appellant,  upon  a  bond  given  to  him  for 
and  on  account  of  Messrs.  Glen  and  Peter, 
merchants  in  Glasgow.  The  declaration 
states  the  debt  as  due  to  the  plaintiff  with- 
out mentioning  for  whose  use. 

The  defendant  without  craving  oyer,  put 
in  the  following  pleas. 

1st  Payment— 2dly,  That  the  debt  was 
originally  due  to  a  British  subject,  and  was 
acknowledged  by  the  testator  to  the  plain- 
tiff, on  account  of  Glen  &  Peter,  merchants 
in  Glasgow,  who  were  British  subjects ;  and 
was  contracted  before  the  1st  of  May  1782, 
and  was  not  transferred  to  a  citizen  of  this 
state,  nor  to  any  person  capable  of  main- 
taining an  action  in  this  commonwealth,  at 
any  time  before  the  first  of  May  1775,  for  a 
valuable  consideration.  There  are 
258  many  other  pleas,  all  unimportant  *in 
the  decision.  At  the  trial,  an  objec- 
tion was  made  by  the  defendant  to  the  ad- 
mission of  the  bond  in  evidence;  because 
the  bond  stated  in  the  declaration  was  given 
to  Walter  Peter,  and  the  one  offered  in  evi- 
dence, is  to  Walter  Peter  of  the  County  of 
Surrey  on  account  of  Messrs.  Glen  &  Peter 
merchants  in  Glasgow.  This  objection  be- 
ing sustained  by  the  court,  the  plaintiff 
filed  an  exception  to  the  opinion ;  and  a 
verdict  and  judgment  being  given  for  the 
defendant,  the  plaintiff  appealed. 

Wickham  for  the  appellant.  It  was  nec- 
essary that  th\^  suit  should  be  brought  in 
the  name  of  Walter  P^ter,  the  trustee,  as 
he  alone  had  a  right  to  recover  at  law.  The 
use  to  which  the  money  was  to  be  applied 
when  recovered,  was  unimportant  to  the 
debtor ;  it  was  stated  in  the  bond  merely  as 
a  memorandum  for  the  obligee,  and  would 
have  been  very  unnecessarily  set  forth  in 
the  declaration.  It  is  not  usual  to  set  out 
the  bond  at  large  in  the  declaration,  pro- 
vided the  material  parts  of  it  are  stated,  so 
as  to  apprize  the  defendant  of  the  true 
ground  of  the  action.  It  might  as  well  be 
contended,  that  the  title,  or  place  of  resi- 
dence of  the  parties  if  mentioned  in  the 
bond,  should  be  carefully  recited  also  in  the 
declaration. 

LYONS  J.  There  appears  to  be  a  defect 
in  the  declaration  which  has  not  been  no- 
ticed. It  charges  that  the  said  Henry  Cocke 
and  a  certain  Richard  Cocke  deceased,  whom 
the  said  Henry  Cocke  survived,  gave  the 
bond  in  question.  And  the  breach  laid  is, 
that  '^neither  the  said  Henry  nor  the  de- 
fendant hath  paid,"  without  averring  non- 
payment by  Richard  the  other  obligor. 

Copeland  for  the  appellant.  It  is  a  rule, 
that  the  plaintiff  need  not  aver  a  matter, 
which  it  would  be  unnecessary  for  him  to 
prove,  if  averred ;  and,  if  in  the  present 
case,  the  declaration  had  charged  non-pay- 
ment by  the  other  obligor,  the  plaintiff 
could  not  have  been  required  to  prove  it. 
The  defendant  pleads  payment,  and  there 
can  be  no  question,  but  that  under  the  act 
of  Assembly  permitting  him  to  prove  all  the 
discounts    in    his    power,    he   might  have 
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availed  himself  of  any  pajments  made  by 
the  other  oblig-or.  The  case  of  Bnsher  v. 
Philips.  Bull,  nisi  prius  163,  seems  to  be 
in  point.  That  was  an  action  of  debt,  on 
a  bail  bond,  against  C.  and  the  declaration 
stated,  that  the  defendant  and  two  others 
became  jointly  and  severally  bound;  the 
breach  was  that  the  defendant  had  not  paid. 

— The  plaintiff  had  judgment,  al- 
259      though     *the     defendant     demurred 

specially,  and  stated  as  a  cause,  that 
the  declaration  did  not  aver  non-payment 
by  the  other  obligors.* 

LYONS  J.  delivered  the  opinion  of  the 
court.  The  first  objection  cannot  be  sus- 
tained upon  any  principle.  It  was  unnec- 
essary to  state  in  the  declaration,  the  use  or 
consideration  for  which  the  bond  was  given ; 
and  if  it  had  been  stated,  it  would  have 
been  mere  surplusage. 

But  we  do  not  feel  satisfied  upon  the  ob- 
jection to  the  declaration  stated  from  the 
bench. 

The  cause  must  be  sent  back  for  a  new 
trial,  with  directions  to  admit  the  bond  as 
evidence  but  reserving  to  the  appellee  by 
the  consent  of  the  appellant  the  liberty  of 
availing  himself  of  any  other  legal  excep- 
tion to  the  proceedings  already  had,  as  if 
this  judgment  had  not  been  rendered,  or 
any  appeal  granted. 

Judgment  reversed. 


Hubbard  v.  Taylor. 

April  Term,  17M. 

Forthcoffllnff  Bonds— Failure  to  State  airalnst  Whom 
Issued  and  upon  Whom  Property  Levied— Bffectt— If 

a  forthcominff  bond  do  not  recite  airalnst  whom 
tbe  execution  Issued,  and  npon  whose  property  It 
was  levied.  It  may  be  quashed  on  motion. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Charlottesville,  affirm- 
ing the  judgment  of  the  County  Couit  of 
Charlotte,  upon  a  bond  given  for  the  forth- 
coming of  property  taken  under  execution. 

The  condition  of  the  bond  is,  **that  if  the 
said  Hubbard  and  Tomkies,  shall  deliver  to 
Samuel  White,  sheriff  &c.  on  Friday  the 
15th  day  of  June  next,  at  Charlotte  court 
house,  being  the  day  of  sale  appointed  by 
the  said  sheriff,  three  negroes  [by  name] 
which  were  taken  under  execution  by  a  writ 
of  fi.  fa.  issued  from  the  office  of  the 
County    Court    of   Charlotte,  to  satisfy  the 


*See  the  case  of  Arscott  and  Heale.  Cro.  Car.  6. 
debt  against  8  obliffors,  one  pleads  solvit  ad  diem. 
Replication  that  neither  of  the  three  nor  any  one 
of  them  had  paid:  on  issue  joined,  verdict,  that  one 
had  paid,  held  srood.— Note  in  Original  Edition. 

tPorthcomlnff  Bonds— Failure  to  State  against  Whom 
laaued  and  upon  Whose  Property  Levied— Effect.— If  a 
forthcoming  bond  does  not  state  asrainst  whom  the 
execution  is  issued  and  upon  whose  property  it  is 
levied,  It  may  be  quashed  on  motion.  For  this  prop- 
osition, the  principal  case  is  cited  in  Downman  v. 
Downman.  %  Wash.  101 :  Lewis  v.  Thompson,  3  Hen.  & 
M.  108;  Qlascock  v.  Dawson.  1  Munf.  000.  See  mono- 
sraphlc  fUfU  on  "Statutory  Bonds"  appended  to 
Goolsby  V.  Strother.  21  Gratt  107. 


said  John  Taylor  the  sum  of  £1S1 :  6 : 
then"  &c. 

The  objection  to  the  judgment,  insisted 
upon  by  Mr.  Wickham,  was,  that  the  con- 
dition does  not  mention  the  person  against 
whom  the  execution  issued,  or  upon  whose 
property  it  was  levied. 

By  the  Court.     The  law  requires  that  the 
execution  should  be  described  in  the  condi- 
tion   of  the   bond    which    not    being 
260      sufficiently  *done  in  this  case,  in  the 
instances  mentioned   at   the    bar    the 
judgment  is  erroneous. 

Judgment  must  be  reversed,  and  the  mo- 
tion of  the  appellee  on  the  said  bond  over- 
ruled— The  bond  and  execution  quashed. 


Carr  v.  Gooch. 

April  Term.  t7M. 
Promise  of  Indemnity- Sufficiency  of  Consideration  to 
Support  Action  for  Failure*- Case  at  Bar.— The  plain- 
tiff beinff  employed  by  A.  and  B.  to  sell  land  at 
public  auction,  cries  it  out  to  C.  as  the  hifirhest 
bidder.  A.  considering  the  sale  as  unfair,  directs 
the  plaintiff  to  cry  it  arain.  B.  promises  to  in- 
demnify the  plaintiff  if  he  will  not  comply  with  the 
request,  to  which  he  accedes  ;  in  consequence  of 
which  he  Is  sued  by  A.  and  B.,  and  damacres  are 
recovered  afiralnst  him.  The  consideration  of  the 
promise  made  by  B.  is  both  leral  and  sufficient  to 
support  an  action  against  him  upon  his  promise  of 
indemnity. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Charlottesville  in  an 
action  upon  the  case,  brought  by  the  appel- 
lee. The  declaration  stated :  that  John  Carr 
deceased,  by  his  will,  directed  his  executors 
(of  whom  the  defendant  was  one)  to  sell  a 
tract  of  land  the  property  of  the  testator : 
that  the  plaintiff  was  employed  by  the  ex- 
ecutors, to  cry  this  tract  of  land  at  public 
auction,  when  the  same  was  purchased  by 
a  certain  John  Moore  who  was  the  highest 
bidder.  That  Nathaniel  Anderson,  one  of 
the  executors,  complained  of  the  sale  as  be- 
ing unfairly  made,  and  contrary  to  the  di- 
rections of  the  executors,  and  insisted  that 
the  land  should  be  again  set  up  for  sale. 
That  the  defendant  objected  to  this,  and 
promised  that  if  the  plaintiff  would  not  cry 
it  again  but  would  confirm  the  sale  so  made, 
that  he  would  indemnify  and  save  him  harm- 
leas  from  all  actions  or  demands,  which 
might  be  brought  against  him  on  account 
of  the  sale  made  to  Moore:  that  the  plain- 
tiff in  consideration  of  this  promise  did  for- 
bear to  cry  the  land  again,  and  did  confirm 
the  sale.  The  breach  is,  that  the  defendant 
not  regarding  his  said  promise  did  cause 
and  permit  an  action  to  be  brought  against 
him,  in  his  name,  and  that  of^the  other  ex- 
ecutors, for  and  on  account  of  the  sale  so 
made  to  the  said  Moore,  and  did  cause  and 
permit  a  judgment  to  be  obtained  against 
him,  for  £U0. 

Upon  the  plea  of  non  assumpsit  the  plain- 
tiff got  a  verdict.  The  defendant  moved  in 
arrest  of  judgment  but  was  over-ruled. 


*See  Scott  v.  Osborne,  2  Munf.  418. 
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Washington  for  the  appellant.  There  is 
either  no  consideration  at  all  laid  in  the 
declaration,  or  if  there  be,  it  is  an  illegal 
one.  1st,  There  is  none  laid.  After  the 
appellee  had  struck  off  the  land  to  Moore, 
his  power  over  the  subject  ceased.  He  had 
no  longer  an  authority  to  vacate  the  pur- 
chase, and  again  expose  the  land  to  sale, 
or  to  confirm  what  had  been  done.  If  the 
transaction  was  fair  and  legal,  noth- 
261  ing  *remained  to  consummate  it,  but 
for  the  executors  to  convey.  If  it  was 
unfair  or  illegal,  they  alone  could  confirm 
or  sell  again.  A  promise  then,  made  in 
consideration  of  the  auctioneer's  not  doing 
what  he  could  not  legally  have  done,  was 
entirely  vain,  and  had  no  necessary  cause 
to  induce  it.  As  little  so,  as  a  promise  to 
X>ay  money  to  B.  in  consideration  that  he 
will  not  sell  the  land  of  C.  which  would 
undoubtedly  be  a  nudum  pactum. 

But  if  there  be  a  consideration,  then  2dly, 
it  was  illegal  and  consequently  insufficient 
to  maintain  an  assumpsit.  The  defendant 
undertakes,  that  if  the  plaintiff  will  con- 
firm an  unfair  and  illegal  sale,  he  will  save 
him  harmless  for  so  doing.  When  the 
foundation  of  an  agreement  is  fraud,  im- 
morality, or  any  thing  against  law,  a  court 
of  justice  will  not  be  made  the  instrument 
of  enforcing  the  performance  of  it.  The 
plaintiff  himself  states  the  consideration 
of  the  defendant's  assumpsit  to  be  bottomed 
upon  a  fraud. 

Marshall  for  the  appellee.  Wherever  a 
consideration,  which  is  the  foundation  of  a 
promise,  produces  benefit  to  the  one  party 
or  injury  to  the  other,  it  is  sufficient 
to  support  an  assumpsit.  The  defend- 
ant requests  the  plaintiff  not  to  do  a 
certain  act,  and  promises  to  save  him 
harmless  from  the  consequences  of  his 
compliance.  The  plaintiff  is  induced  by 
this  promise  to  gratify  the  wishes  of  the 
defendant,  which  afterwards  subjects  him 
to  the  payment  of  damages.  Can  it  be  seri- 
ously urged  that  in  such  a  case,  there  is  no 
consideration  for  the  promise?  If  the  case 
require  further  aid,  let  it  be  observed,  that 
the  person  bound  to  indemnify,  is  the  very 
person  who  assists  in   producing  the  injury. 

The  second  point  appears  to  be  still  more 
destitute  of  foundation.  The  principle  laid 
down,  that  a  consideration  illegal  or  im- 
moral will  not  sustain  an  assumpsit,  is  un- 
questionably true.  But  I  cannot  discern 
the  application  of  it  to  this  case.  It  does 
not  appear  that  the  plaintiff  had  done  an 
unfair  or  illegal  act.  One  of  the  executors 
supposes  so,  and  insists  upon  a  re-sale. 
The  other  executor  thinks  otherwise,  and 
wishes  to  confirm  it.  It  is  a  mere  contest 
between  them,  each  wishing  to  prevail,  and 
the  one  promises  to  indemnify  a  third  per- 
son employed  by  them  to  do  a  certain  act, 
if  he  will  obey  his  directions. 

LYONS  J.  delivered  the  opinion  of  the 
court. 

The  principle,  laid  down  at  the  bar  by 
the  appellant's  counsel,  as  to  the  validity  of 
consideration,  is  certainly  correct.  A 
promise  to  pay  money   in   consideration  of 


another's  doing  an  immoral  or  illegal  act, 
would  clearly  be  insufficient  to  support  an 
action.  But  the  present  case  is  not 
262  chargeable  with  any  such  *objection. 
The  appellee  was  employed  by  ail  the 
executors  to  perform  the  duties  of  a  cryer, 
in  the  selling  of  a  tract  of  land.  In  that 
capacity,  he  struck  it  off  to  the  highest 
bidder  as  he  was  bound  to  do.  The  sale, 
for  any  thing  that  we  can  know  from  this 
record,  was  fair  and  legal.  But  one  of  the 
executors  thinking  otherwise,  desired  a  re- 
sale, which  was  successfully  opposed  by  the 
appellant,  in  consequence  of  his  promise  to 
indemnify  the  cryer  against  all  actions  or 
demands  on  that  account.  Yet  this  very 
executor  causes  or  permits  an  action  to  be 
commenced  against  the  person  he  was 
bound  to  protect,  and  recovers  damages.  If 
there  be  fraud  any  where,  it  is  properly 
chargeable  to  the  appellant.  Suppose  a 
man  is  arrested  at  the  suit  of  two  executors, 
one  of  whom  directs  the  officer  to  discharge 
the  defendant,  which  is  opposed  by  the 
other.  The  orders  of  the  former  are  obeyed 
in  consequence  of  a  promise  to  indemnify 
and  save  the  sheriff  harmless.  Yet  this 
very  executor  unites  with  the  other  in  an 
action  against  the  sheriff,  and  damages  are 
recovered  against  him.  Can  there  be  a 
doubt,  but  that  the  sheriff  might  well  main- 
tain an  action  upon  this  promise?  It  is 
difficult  to  conceive  upon  what  principle  the 
executors  could  recover  damages  from  the 
cryer  in  the  present  case.  As  to  the  pur- 
chaser, he  being  the  highest  bidder,  was 
most  clearly  entitled  to  the  land,  if  he  were 
not  privy  to  a  fraud ;  or  apprised  of  a  devi- 
ation in  the  cryer  from  the  orders  of  those 
who  employed  him.  In  such  a  case,  the 
cryer  might  certainly  be  subjected  to  dam- 
ages. 

But  whether  the  judgment  against  the 
appellee  was  a  righteous  one  or  not,  cannot 
be  a  question  in  the  present  action :  he  has 
sustained  an  injury  in  consequence  of  an 
act  performed  at  the  request  of  the  appel- 
lant, against  which  the  appellant  promised 
to  indemnify  him. 

We  think  there  is  no  difficulty  in  the  case 
and  affirm  the  judgment. 


Cole  V.  Clayborn. 

April  Term,  ITM. 

Wills— Residuary  Clause  -Reversion  In  Slaves*— Case  at 

Bar.— The  testator  (after  devtslnff  to  his  wife  two 
neffroes  over  and  above  her  dower)  devises  all  the 
rest  and  residue  of  his  nesrroes  to  his  children, 
equally  to  be  divided  between  them;  and  then  di- 
rects his  executors  to  work  all  his  negroes  (except 
those  particularly  bequeathed)  on  his  lands,  till 
his  son  W.  shall  come  of  aire.  The  dower  slaves 
pass  under  the  residuary  clause,  after  the  death 
of  the  widow. 

The  appellee  brought  an  action  of  detinue 
to  recover  a  number  of  slaves.  Upon  the 
pleas  of  non  detinet,  and  the  act  of  limita- 


*See  Read  y.  Payne,  8  Call  228. 
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tions,  the  jury  found  a   special  verdict   as 
follows. 

That  William  Cole  the  elder,  by  his  will 
dated  in  1729,  made  the  following  devises, 
viz:  **I  give  to  my  wife,  for  ever,  two 
negroes  named  Will  and  Sarah,  above 
263  and  besides  her  *dower  in  my  lands 
and  negroes;  as  also  one  ninth  of  my 
personal  estate:"  After  which  he  devised 
as  follows,  viz.  **A11  the  rest  and  residue 
of  my  negroes  and  personal  estate,  of  what 
nature  or  kind  soever,  to  my  children  for 
ever,  equally  to  be  divided  amongst  them, 
the  survivors  or  survivor,  share  and  share 
alike :  My  will  also  is,  that  my  executors 
shall  .work  all  my  negroes,  (except  those 
particularly  bequeathed)  on  my  lands,  until 
my  son  William  shall  come  of  age,  and  the 
profits  of  the  said  lands  and  slaves,  to  be 
equally  divided  amongst  my  children  ;  and 
in  case  my  son  William,  should  molest, 
sue,  or  demand  account  of  my  executors  for 
using  the  entailed  lands,  then  the  said  resi- 
due of  negroes  and  personal  estate  to  my 
other  children." 

That  the  slaves,  in  the  declaration  men- 
tioned, are  the  descendents  of  a  female 
slave  allotted  to  Mary  Cole,  the  widow,  as 
part  of  her  dower. 

That  William  Cole  the  younger,  father  of 
the  defendant,  was  son  and  heir  at  law  of 
the  said  William  the  elder,  and  died  in  the 
year  17  having  by  his  will  devised  all  his 
personal  estate,  of  what  nature  or  kind  so- 
ever, to  his  son  William  and  his  heirs  for 
ever,  subject  to  certain  charges  and  condi- 
tions. 

That  after  the  death  of  Mary  the  widow 
of  William  Cole  the  elder,  which  happened 
before  the  year  1752,  Bridget,  one  of  the 
slaves  in  the  declaration  mentioned,  and 
the  mother  of  the  others,  was,  on  a  division 
of  the  estate  of  William  Cole  the  elder,  al- 
lotted to  Martha,  one  of  his  daughters,  the 
wife  of  one  Leigh,  as  her  share  of  the  dower 
slaves  of  the  said  Mary. 

That  the  present  defendant  is  the  son  and 
heir  at  law  of  the  said  William  Cole  the 
younger,  was  born  in  June  1744,  and  in 
the  year  1769,  commenced  suit  against  the 
said  Leigh  for  the  slave  Bridget,  in  the 
declaration  mentioned,  who  at  that  time 
had  no  children :  That  this  suit  abated  in 
1779,  by  the  death  of  Leigh,  who  had  re- 
tained the  possession  of  the  slaves  ever 
since  the  death  of  the  widow,  and  the  pres- 
ent defendant  became  possessed  in  February 
1783. 

That  the  said  Leigh,  by  his  will,  devised 
the  negroes  in  question  to  his  daughter 
Mary,  and  her  husband  William  Clayborn 
the  plaintiif,  during  their  lives,  and  the 
life  of  the  survivor,  remainder  over  to  their 
children ;  that  immediately  after  the  death 
of  I^eigh,  the  plaintiff  got  possession  of  the 
slaves  in  the  declara^tion  mentioned,  and 
continued  to  hold  them  until  February  1783, 
when  they  came  to  the  possession  of  the 
defendant.  That  Mary  the  wife  of  the 
plaintiff  died    in    April  1783.     And  if,  &c. 

Ac. 
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gave  judgment  for  the  plaintiff,  from  which 
the  defendant  appealed. 

Marshall  for  the  appellant.  The  princi' 
pal  question  in  this  case  is,  whether  the 
slave  in  the  declaration  mentioned,  from 
whom  all  the  others  have  descended,  passed 
under  the  residuary  clause  in  the  will  of 
William  Cole  the  elder?  if  they  did,  then 
the  appellant  has  no  title ;  if  they  did  not, 
he  has  a  complete  title  as  heir  at  law. 

I  admit,  that  the  residuary  clause  is  suffi- 
ciently comprehensive  to  include  the  rever- 
sionary interest  in  the  dower  slaves ;  but  if 
the  whole  of  this  clause  be  connected  to- 
gether, the  intenti'^n  of  the  testator  may 
require  a  different  construction.  When  he 
speaks  of  all  his  slaves,  it  is  improbable 
that  he  meant  to  include  the  dower  slaves, 
because  he  directs  that  all  his  slaves  be 
worked  on  his  lands  by  his  executors.  Now 
it  would  be  improper  to  extend  the  gener- 
ality of  this  clause  to  the  dower  slaves, 
which  the  testator  knew  he  had  no  power 
over  during  the  life  of  the  widow.  And  if 
he  could  not  mean  to  include  those  slaves 
in  this  part  of  the  clause,  it  is  not  prob- 
able that  he  had  them  in  view  in  the  pre- 
ceding part  of  the  clause,  which  respects  the 
disposition  of  them. — The  clause  is  an  en- 
tire one  connected  together  by  an  evident 
continuation  of  the  same  idea,  without  any 
interruption,  and  must  be  supposed  to  em- 
brace the  same  subject,  throughout. 

It  would  therefore  seem  to  be  a  very 
strained  and  unnatural  construction  to 
break  the  clause,  and  make  the  testator 
mean,  only  a  part  of  his  negroes,  when  he 
speaks  of  the  whole  of  them  in  one  in- 
stance, and  the  whole  of  them,  when  he 
mentions  them  in  another  place,  but  in  the 
very  same  sentence. 

Duval  for  the  appellee. — The  devise  of 
the  residue  of  the  negroes,  though  coupled 
in  the  same  clause  with  the  direction  to  the 
executors  concerning  the  temporary  employ- 
ment of  them,  is  nevertheless  a  distinct 
part  of  the  sentence  from  that,  and  may 
with  propriety  receive  a  different  exposi- 
tion. It  is  not  unusual,  in  the  construction 
of  wills,  and  even  of  deeds,  to  enlarge  or 
limit  the  meaning  of  particular  words,  so 
as  to  fit  them  to  the  subject  on  which  they 
are  meant  to  operate,  and  to  avoid  contra- 
diction or  absurdity.  Thus,  though  the 
word  all  would  if  unrestrained  comprehend 
the  dower  slaves,  yet,  as  the  testator  could 
exercise  no  dominion  over  them  during  the 
life  of  his  widow,  it  is  not  probable  that  he 
meant  to  include  them  in  that  part  of  the 
sentence,  which  directs  his  negroes  to  be 
employed  on  the  plantation.  But  if  he 
did  intend  it,  he  mistook  the  extent 
265  *of  his  power  but  he  meant  to  pass 
all  his  slaves  in  the  former  part  of 
the  sentence  is  evident:  1st,  Because  the 
plain  and  natural  import  of  the  words  in- 
clude them ;  and  2dly,  because  it  is  a  resid- 
uary devise,  which  from  the  very  nature  of 
it  is  intended  to  leave  nothing  undisposed 
of.  The  court  always  inclines  against  such 
a  construction,  as  tends  to  produce  a  par- 
tial intestacy.     But  what  strengthens  this. 
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exposition  in  the  present  case  is,  that  the 
heir  at  law  is  provided  for  by  an  estate  en- 
tailed upon  him,  which  is  noticed  by  the 
testator,  and  operates  strongly  to  repel  a 
presumption  that  the  testator  intended  to 
leave  any  part  of  his  estate  to  descend  upon 
the  heir. 

As  to  the  possession,  it  is  found  to  have 
been  in  Leigh  from  the  year  1752  till  1769, 
before  any  suit  was  brought. 

LYONS  J.  delivered  the  opinion  of  the 
court. 

There  is  no  difficulty  in  this  case.  A 
testator  may  carve  out  as  many  particular 
estates,  from  the  fee  simple  interest  in  the 
property  disposed  of,  as  he  pleases;  and, 
whatever  part  is  not  specially  given  away, 
remains  with  him :  If  he  disposes  of  the 
rest  and  residue  of  his  estate,  such  remnant 
will  pass,  unless  restrained  by  other  parts 
of  the  will.  There  are  no  words  in  this 
will  which  limit  the  general  operation  of 
the  sweeping  clause. — All  the  rest  of  his 
estate,  means  every  thing  over  which  he 
had  a  power;  and  his  intention,  so  far 
from  appearing  to  controul  these  general 
expressions,  seems  to  favor  the  operation 
of  them  in  their  greatest  latitude.  The 
testator  had  no  doubt  an  equal  affection 
for  all  his  children.  They  are  all  equally 
provided  for  by  the  will,  and  can  hardly  be 
presumed  that  he  would  leave  a  part  undis- 
posed of  in  order  that  it  might  descend  to 
the  heir  at  law,  who  was  otherwise  provided 
for. 

This  case  is  not  like  that  of  Kennon  & 
M' Roberts  in  this  court.  In  that,  the  inten- 
tion was  very  clear. 

Judgment  affirmed. 
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Shermer  v.  Shermer's  Executors. 


October  Term.  17M. 
[1  Am.  Dec.  460.] 
Wills-Devise  to  Wife  for  Life  with  Power  of  Ap- 
pointment—Effect*— Cese  et  Bar.— The  testator  de- 
vises the  whole  of  his  estate  to  his  wife  durinsr  her 
life,  and  after  that  is  ended,  then  to  be  equally 
divided  between  whoever  his  wife  should  think 
proper  to  make  her  heir  or  heirs,  and  his  brother 
R.  S.  The  wife  died  without  making  any  appoint- 
ment. She  took  a  fee  simple  in  the  moiety,  which 
descended,  after  her  death,  to  her  heir  at  law. 


*WUl5-Devised  to  Wife  for  Ufe  with  Power  of  Ap- 
pointment— Effect.— The  principal  case  is  reported  in 
Wythe  159.  In  Goodwyn  v.  Taylor,  4  Call  808,  the 
principal  case  is  cited  for  the  proposition  that 
the  power  of  unlimited  disposition  srives  to  the 
first  taker  an  absolute  fee.  See  also,  Robinson 
v.  Brock.  1  Hen.  &  M.  233:  Cheshire  v.  Purcell,  11 
Gratt.  773 ;  foot-note  to  Missionary  Society  v.  Calvert. 
32Gratt.  357;  Cole  v.  Cole,  79  V a.  268;  Miller  v.  Pot- 
terfleld,  86  Va.  878, 11  S.  E.  Rep.  486;  Parish  v.  Way- 
man,  91  Va.  435,  21  S.  E.  Rep.  810;  Lee  v.  Law.  1  Va. 
Dec.  815;  Milhollen  v.  Rice,  18  W.  Va.  560.  581,  582.  588, 
586,  548,  560:  Wilmoth  v.  Wilmoth,  84  W.  Va.  430, 12  S. 


This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  case  was 
this ;  John  Shermer,  by  his  will,  devised  to 
his  wife  the  use  and  profits  of  his  whole 
estate,  both  real  and  personal,  during  her 
natural  life,  and  after  that  was  ended,  then 
the  whole  of  his  estate,  exclusive  of  that 
already  given  to  his  wife,  to  be  equally  di- 
vided between  whoever  his  wife  should 
think  proper  to  make  her  heir,  or  heirs, 
and  his  brother  Richard  Shermer.  He  fur- 
ther directed,  that  his  executors,  as  soon  as 
the  crops  were  finished  after  his  wife's 
death,  should  sell  and  dispose  of  his  whole 
estate,  real  and  personal,  as  they  might 
think  most  conducive  to  the  receiver's 
benefit. 

The  wife  died  in  1775,  a  few  days  after 
the  testator,  without  making  any  disposi- 
tion, or  appointment  of  her  part  of  the 
estate.  The  executors  sold  the  estate,  agree- 
ably to  the  will,  and  distributed  one  moiety 
thereof,  amongst  the  relations  of  Mrs. 
Shermer;  for  the  recovery  of  which,  this 
suit  was  brought  against  the  executors  and 
distributees,  by  the  present  appellant,  the 
son,  heir  and  executor  of  Richard  Shermer, 
the  brother  named  in  the  will.  It  is  proved 
that  the  testator  frequently  said,  he  would 
leave  his  wife  one  half  of  his  estate,  to  dis- 
pose of  as  she  should  please,  and  that  most 
of  his  estate  was  acquired  by  his  intermar- 
riage with  her.  Upon  a  hearing  of  the 
cause  the  bill  was  dismissed,  from  which 
this  appeal  was  prayed. 

Ronold  for  the  appellant.  The  principle 
upon     which      the     appellant's    claim    is 

founded,  is  so  fully  explained,  and  so 
267      conclusively  *settled   in    the   case   of 

Tomlinson  and  Dyghton,  1  P.  Wms. 
149.  that  it  is  unnecessary  to  add  any  thing 
to  it. 

Marshall  for  the  appellee.  The  devise  to 
Mrs.  Shermer,  was  intended  to  pass  to  her, 
the  whole  interest  and  absolute  ownership 
in  the  moiety,  given  to  her  appointed  heir. 
In  last  wills,  it  is  not  necessary'  that  the 
testator  should  use  technical  words,  in  order 
to  pass  a  fee ;  for  however  inartificially  he 
may  express  himself,  yet  if  his  intention 
can  be  discovered  to  mean  a  disposition  of 
his  whole  interest  in  the  thing  devised, 
the  court  will  supply  such  words,  as  may 
be  necessary  to  effectuate  that  intention. 
Thus,  if  the  devise  had  been  to  the  wife, 
to  dispose  of  as  she  pleased,  she  would  most 
unquestionably  have  been  entitled  to  the 
fee  simple,  because  such  a  power  is  the 
eminent  quality  of  such  an  estate.  But 
the  case  of  Tomlinson  and  Dyghton  is  re- 
lied upon,  to  establish   this   principle,  viz: 


E.  Rep.  732;  Bank  v.  Green.  45  W.  Va.  176,  31  S.  E. 
Rep.  263;  1  Va.  Law  Reff.  220. 

Sane— Construction— Int^tion.— On  this,  subject, 
the  principal  case  is  cited  In  Ambler  v.  Norton,  4  Hen. 
&  M.  44;  Minnis  v.  Aylett.  1  Wash.  802:  Miars  v.  Bed- 
firood,  9  LeiflTh  875:  Robinsons  v.  Allen.  11  Gratt.  788: 
Williamson  v.  Ck)alter,  14  Gratt  399;  Randolph  v. 
WrifiTht,  81  Va.  615;  Bartlett  v.  Patton.  88  W.  Va.  77, 
10  S.  E.  Rep.  28. 
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that  where  an  express  estate  for  life  is 
given,  it  cannot  be  enlarged  by  words  of 
implication,  tho*  if  the  estate  had  been 
given  generally,  it  might  be  otherwise.  I 
shall  contend  1st,  that  the  principle  is  not 
true,  and  2dly,  if  it  were,  still  the  case  it- 
self is  not  like  the  present. 

1st,  The  principle  is  fully  contradicted 
by  the  case  of  King  and  Melling,  1  Ventr. 
214,  and  the  great  variety  of  cases  there 
cited.  Langly  and  Baldwin  1  E^.  Cas.  A.b. 
185.  — Blackbourn  and  Edgley  1  P.  Wms.  605. 
—The  Attorney  General  v.  Sutton,  1  P. 
Wms.  754.  These  cases  clearly  prove,  that 
an  express  estate  for  life,  may  be  enlarged 
by  words  of  implication,  if  the  testator's 
intention  require  it.  The  case  Tomlinson 
and  Dyghton  is  consequently  founded  upon 
a  mistaken  principle,  and  ought  not  to  be 
regarded. 

But  2dly,  If  that  case  be  law,  it  is  unlike 
the  present.  In  that,  the  power  of  dispos- 
ing is  limited  to  particular  children ;  in 
this,  it  is  to  the  heirs  general.  The  dis-. 
tinguishing  feature  of  a  fee  simple  estate, 
is  consequently  discernible  in  this  case,  and 
not  in  that.  Again — in  that  case,  as  well 
as  in  that  cited  from  3  Leon.  71,-  the  wife 
having  made  an  appointment,  the  intention 
of  the  testator  could  not  be  frustrated,  and 
consequently,  the  question,  turning  merely 
upon  the  validity  of  the  appointment,  the 
nature,  or  extent  of  the  wife's  estate,  was  a 
point  only  incidentally  decided,  and  there- 
fore, the  opinion  as  to  that  point,  ought 
not  to  be  considered  as  a  binding  authority. 
Again;  it  will  not  be  denied  but  that  if  an 
express  estate  for  life  had  not  been  given 
to  the  wife,  the  latter  words,  would  have 
enlarged  the  estate  into  a  fee  simple.  In 
this  case,  the  court,  to  effectuate 
268  *the  intention  of  the  testator,  will 
consider  the  life  estate  given  to  the 
wife,  as  applying,  not  to  her  moiety,  but 
to  the  moiety,  which  after  her  death  is 
devised  to  the  brother,  and  this  will  mate- 
rially distinguish  the  present  case,  from 
that  of  Tomlinson  and  Dyghton,  &  will 
bring  it  precisely  within  that  part  of  the 
rule  laid  down  by  the  court,  which  makes 
the  estate  to  the  wife  a  fee  simple. 

Washington  in  reply.  The  case  of  Tom- 
linson and  Dyghton,  and  the  cases  there 
cited,  from  3  Leon.  71  &  1  Mad.  189,  are  so 
conclusive  upon  the  point  now  under  con- 
sideration, that  it  can  only  be  necessary 
for  me,  to  shew  that  the  objections  made 
to  them  are  not  well  founded.  Those  cases 
are  built  upon  this  well  established  princi- 
ple of  the  common  law,  viz :  that  an  heir 
shall  never  be  disinherited  by  implication, 
nor  by  words  of  uncertain  and  doubtful 
meaning.  In  last  wills,  an  estate  of  in- 
heritance is  permitted  to  pass,  by  other 
words  than  those  artificially  appropriated 
to  that  purpose ;  but  it  is  intention  only, 
which  governs  in  such  a  case;  and  where 
that  intention  can  be  clearly  discovered, 
the  court  will  give  such  a  construction  to 
the  words,  however  inapt  they  may  be,  as 
will  fulfill  that  intention.  Thus  in  the 
case  of  Langly  and   Baldwin,    the   testator 


declared  an  intention,  in  one  part  of  his 
will,  to  give  an  estate  for  life  only ;  but  it 
was  equally  clear,  that  he  meant  all  the 
sons  of  the  tenant  for  life  to  take  estates 
tail  in  succession,  before  the  limitations 
over  were  to  take  effect.  But  the  7th  and 
other  sons  would  not  by  the  rules  of  law, 
come  into  the  succession,  if  the  ancestor 
took  only  an  estate  for  life ;  because,  where 
the  ancestor  takes  an  estate  for  life,  the 
heirs,  or  issue,  by  such  names,  cannot  take 
as  purchasers.  So  is  Shelleys  case— here 
then,  are  two  contending  intentions,  both  of 
them  equally  clear,  tho'  depending  upon 
different  claims  for  fulfillment.  A  provi- 
sion for  all  the  children,  was  more  likely  to 
be  the  favorite  intention  of  the  testator, 
than  the  nature,  or  quantity  of  the  estate  to 
be  enjoyed  by  the  ancestor.  How  then, 
ask  the  court,  is  this  prevailing  intention 
to  be  effectuated?  The  answer  is,  by  unit- 
ing the  estate  for  life  with  that  arising  by 
implication,  and  thus  enlarging  that  estate 
into  an  inheritance;  by  which  means  only, 
the  whole  issue  could  be  provided  for.  By 
such  refinements,  do  the  judges  govern 
themselves  in  cases  of  that  sort,  and  thus 
ingenious  are  they  in  inventing  some  subtle 
mode  or  other  for  carrying  into  effect  the 
will  of  dead  men.  They  metamorphose  an 
estate  for  life,  into  an  estate  of  inheritance, 
to  promote  this  primary  object,  but  not 
otherwise.      It   is   necessity     only,    which 

could  justify  it,  since  if  this  necessity 
269      did  not  require  it,  such  ^refinements 

would  amount  to  the  making,  not  to 
the  construing  of  wills.  So  too,  in  the 
case  of  the  Attorney  General  v.  Sutton, 
founded  upon  the  same  principle  with  that 
just  spoken  of;  except  that  in  this,  if  all 
the  issue  had  been  provided  for,  yet  the 
court  must  have  decided  as  they  did ;  be- 
cause, from  two  clauses  in  the  will,  (men- 
tioned in  a  note  in  the  last  edition  of  P. 
Wms.)  the  testator  expresses  his  intention 
to  give  an  estate  tail,  in  words  too  plain  to 
be  misunderstood.  But  the  court  never  will 
convert  an  express  estate  for  life,  into  an 
estate  of  inheritance,  by  words  of  implica- 
tion, unless  compelled  to  do  so  by  absolute 
necessity ;  that  is,  where  the  intention  is 
in  the  first  place  clear,  and  not  merely 
a  doubtful,  or  possible  intention ;  and  sec- 
ondly where  that  intention  cannot  other- 
wise be  effectuated.  This  is  the  principle, 
upon  which  I  rely ;  it  is  laid  down  in  all 
the  cases,  and  controverted  in  none.  Those 
cited  upon  the  other  side  prove  it,  and  it  is 
the  very  principle,  upon  which  they  are  de- 
cided. Tomlinson  and  Dyghton  does  not 
oppose,  but  on  the  contrary  supports  it,  and 
yet  it  seems  to  have  been  supposed  by  Mr. 
Marshall,  that  the  judge  declared,  *^that  an 
express  estate  for  life  could  not  be  enlarged 
by  implication."  Taking  it  as  a  thing 
granted,  that  this  position  was  there  as- 
serted, he  proceeds  to  prove  its  fallacy,  by 
citing  Langly  and  Baldwin,  and  the  other 
cases  relied  upon  for  this  purpose.  But 
these  cases,  tho'  they  contradict  the  sup- 
posed case  of  Tomlinson  and  Dyghton,  are 
entirely   consistent   with    that  case,   as  it 
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really  is.  The  Chancellor  there  says,  '*that 
where  an  express  estate  for  life  is  given, 
with  a  power  to  dispose,  the  latter  words, 
shall  not  by  implication  enlarge  the  former, 
into  an  estate  of  inheritance,  but  they  shall 
be  considered  as  a  distinct  gift,  and  as  com- 
ing in  by  way  of  addition."  Now  the 
difference  between  that,  which  the  judge  is 
supposed  to  say,  and  that  which  he  actually 
says,  is  obvious.  An  express  estate  for 
life  may  be  enlarged  by  words  of  implica- 
tion, if  by  no  other  means  the  testator's 
intention  can  be  complied  with,  and  there- 
fore, in  Langly  and  Baldwin,  it  was  done, 
because  there  was  no  other  way  to  effectuate 
the  intention ;  because,  if  the  7th  and  other 
sons  could  not  take  by  descent,  it  was  sup- 
posed they  could  not  take  at  all :  but  they 
were  clearly  intended  to  take;  therefore 
from  necessity,  the  ancestor  took  an  estate 
of  inheritance.  But  in  the  case  of  Tomlin- 
son  and  Dyghtou,  the  children  of  the  tes- 
tator might  take  by  purchase,  without 
doing  this  violence  to  the  plain  words  of 
the  will.  Therefore  no  necessity  existed, 
for  enlarging  the  estate  for  life,  by  words 
of  implication,  for  in  that  case,  the 
270  wife  *might,  by  exercising  the  power 
of  appointment  given  to  her,  make 
the  children  take  as  purchasers.  So  upon 
this  principle,  the  case  before  the  court, 
and  all  others,  where  a  power  of  appoint- 
ment is  annexed  to  the  express  estate  for 
life,  will  be  found  to  differ,  from  cases, 
where  the  issue  are  let  in  under  words  of 
implication,  enlarging  the  estate  for  life 
into  an  estate  of  inheritance. 

The  next  question  is,  does  the  case  of 
Tomlinson  and  Dyghton  differ  from  the 
present?  The  restriction  of  the  power  to 
dispose  in  that  case,  is  noticed  in  the  argu- 
ment, and  differs  from  this  thus  far  only, 
that  if  that  passed  a  greater  estate  than 
for  life,  it  was  a  conditional  fee,  this  an 
absolute  one :  if  that  only  gave  a  power  to 
dispose,  it  was  a  limited  one,  this  is  un- 
limited. But  as  to  intention,  there  is  no 
difference.  The  testator  might  as  well  in- 
tend the  one,  as  the  other,  and  both  are 
equally  distinguished  by  the  marks  of  own- 
ership, if  there  exist  any  in  either.  But  it 
is  contended,  that  in  that  case,  the  wife 
had  made  an  appointment,  and  therefore, 
as  to  the  mother  point,  it  was  merely  an 
obiter  decision.  But  it  is  evident,  thai  this 
was  a  material  point  in  the  cause,  for  if 
the  wife  took  an  estate  in  fee,  it  was  un- 
necessary to  decide  the  validity  of  the  ap- 
pointment, and  therefore,  this  was  a 
previous  and  important  subject  of  consid- 
eration. 

The  last  argument  relied  upon  is,  that 
the  court  to  effectuate  the  testator's  inten- 
tion, will  construe  the  express  estate  for 
life  in  this  case,  as  applying  only  to  the 
moiety,  which  after  the  wife's  death,  is 
given  to  the  brother,  and  not  to  the  other 
moiety  devisod  to  her  appointed  heir;  and 
upon  this  difference,  it  is  supposed,  that 
the  case  of  Tomlinson  and  Dyghton,  does  not 
apply.  This  argument  tho'  specious,  has  no 
solidity   when   examined ;  for,  I  ask,  where 


is  that  intention,  which,  without  resorting 
to  the  construction  contended  for,  will  be 
defeated?  What  is  the  intention?  To  give 
an  estate  for  life,  for  so  are  the  express 
words  of  the  will;  in  the  next  place,  to 
limit  the  inheritance  to  the  person,  whom 
the  wife  should  appoint.  No  person  can 
doubt,  but  that  this  was  the  intention,  be- 
cause the  words  are  too  plain  to  be  misun- 
derstood. There  is  no  room  left  for 
construction,  where  there  is  no  ambiguity 
in  the  expression.  But,  can  this  intention, 
so  expressed,  be  no  otherwise  effectuated, 
than  by  converting  the  life  estate  into  a 
fee?  If  it  cannot,  then  I  admit  it  must  be 
done,  and  greater  concessions  ought  not  ta 
be  required,  since  all  the  cases,  cited  against 
us,  shew,  that  this  bold  attack  upon  the 
plain  words  of   the    testator,    can    only  be 

warranted,  where  otherwise,  the  in- 
271      tention    would   be  entirely  ^defeated. 

To  the  question,  I  answer,  let  the 
wife  take  an  estate  for  life ;  let  her  exercise 
the  power  of  appointing  her  heir  or  heirs ;  let 
such  heir  cr  heirs  take  the  inheritance,  and 
then  the  testator's  intention  is  fulfilled.  Is 
not  this  what  we  contend  for?  and  cannot  all 
this  be  done,  consistently  with  the  rules  of 
law?  where  then,  is  the  necessity  of  giving 
the  wife  a  fee?  The  heirs  could  have  taken 
if  she  had  chosen  to  name  them,  and  if  she 
did  not  chuse,  but  preferred  leaving  the  es- 
tate to  descend,  where  the  law  would  cast 
it,  it  cannot  alter  the  case,  or  make  the  in- 
tention of  the  testator  mean,  what  was  not 
meant  when  that  intention  was  expressed. 
That  intention,  was  either  to  give  a  power, 
or  a  beneficial  interest  to  the  wife  in  the 
inheritance,  and  this  court,  will  decide  at 
this  day,  as  they  would  have  done,  had  the 
question  come  on  the  moment  after  the  tes- 
tator's death.  One  would  suppose,  from 
the  argument  on  the  other  side,  that  the 
heirs  of  the  wife  could  not  possibly  take, 
unless  the  wife  was  construed  to  take  a  fee, 
and  that  the  court  were  struggling  to  in- 
vent some  mode,  or  other,  to  prevent  this 
violence  from  being  done  to  the  testator's 
intention.  Whereas,  there  is  nothing  more 
in  the  case,  than  that  the  wife  has  either 
neglected,  or  not  chosen  to  exercise  the 
power  she  had,  and  therefore,  this  attempt 
is  made,  in  order  to  repair  the  consequences 
of  this  omission,  by  sacrificing  to  that  end, 
the  established  principles  of  law. 

There  are  some  expressions  in  this  will, 
not  unworthy  of  notice,  as  tending  to  fur- 
nish additional  proof  of  the  intention.— He 
gives  to  the  wife,  the  use  and  profits  of  his 
estate  for  life,  and  says,  **and  after  this  is 
ended"  &c.  Now  these  words  strike  me  to 
be  as  strong  as  the  words  and  no  longer,  in 
Target  and  Gant,  10  Mod.  402.  Again,  the 
devise,  is  not  of  the  estate  itself,  but  of  the 
use  and  profits  for  life,  which  is  another 
strong  evidence  of  intention. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

It  is  contended  by  the  appellant's  counsel, 
that  Mrs.  Shermer  was  by  the  will,  only 
tenant  for  life  of  a  moiety,  with  a  power  to 
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dispose  of  the  fee ;  and  that  not  having  ex- 
ecuted that  power,  the  estate  descends  to 
the  heir  of  the  testator. 

In  support  of  this  position,  several  cases 
have  been  cited ;  but  they  seem  to  verify 
the  saying  of  a  judge,  **that  in  disputes 
upon  wills,  cases  seldom  illucidate  the  sub- 
ject, which  depending  on  the  intention  of 
the  testator,  to  be  collected  from  the  will, 
and  from  the  relative  situation  of  the  par- 
ties, ought  to  be  decided  upon  the  state  and 
circumstances  of  each  case."— To 
272  which  *I  Will  add,  that  I  have  gener- 
ally observed,  that  adjudged  cases 
have  more  frequently  been  produced  to  dis- 
appoint, than  to  illustrate  the  intention ; 
and  I  am  free  to  own,  that  where  a  testa- 
tor's intention  is  apparent  to  me,  cases 
must  be  strong,  uniform,  and  apply 
pointedly,  before  they  will  prevail  to  frus- 
trate that  intention. 

The  cases  produced  tend  to  prove,  that  an 
express  estate  for  life  to  the  wife,  with  a 
power  to  dispose  of  the  fee,  shall  not  turn 
her  estate  for  life  into  a  fee. 

In  the  case  of  Target  and  Gant,  the  sub- 
ject in  dispute  was  a  chattel,  and  the  ob- 
jection to  the  remainder  was,  that  it  was 
void,  being  limited  on  too  remote  a  contin- 
gency, being  after  an  estate  tail,  which,  it 
was  said,  the  wife  took,  tho'  devised  to  her 
for  life,  being  limited  over  on  her  dying 
without  issue.  The  lord  Chancellor  said, 
that  the  estate  tail  in  such  a  case,  as  to 
lands,  was  raised  by  implication,  to  favor 
the  testator's  intention,  and  he  would  not 
make  the  implication,  in  the  case  of  chat- 
tels, destroy  that  intention.  So  that  if  this 
case  apply  at  all,  it  proves,  that  the  testa- 
tor's intention  shall  make  such  words  either 
an  estate  for  life,  or  an  inheritance,  as 
shall    best  promote  that  intention. 

In  both  the  cases  from  1  P.  Wms.  and  3 
Leon,  where  it  was  adjudged  the  wife 
took  an  estate  for  life,  with  power  to 
dispose  of  the  fee,  the  decision  of  the 
point  was  unimportant,  since  in  both, 
the  wife  had  executed  her  power,  properly 
and  effectually. 

In  those  and  all  the  cases,  the  question 
turns  upon  a  fee  estate  in  lands,  here 
there  is  no  doubt  about  the  fee.  It  is  in 
the  purchaser  from  the  executor,  and  the 
only  question  is  how  the  money  shall  go 
according  to  the  will?  whether  this  will  make 
a  difference,  need  not  be  decided,  since  upon 
a  view  of  the  will,  the  intention  is  appar- 
ent, that  the  wife  should  have  the  whole 
estate  for  life,  and  that  at  her  death,  one 
half  (except  his  specific  bounty  to  her) 
should  go  to  her  family,  and  the  other  to 
his  own.  Their  relative  situation,  and  his 
prior  declarations,  only  shew  such  intention 
to  be  liberal  and  just. 

His  words  have  been  critically  scanned ; 
he  does  not  give  her  a  power  to  dispose, 
but  to  name  the  person  or  persons  she  might 
chuse  to  succeed  to  her  part,  to  whom  the 
testator  gives  the  money ;  and  it  is  doing 
small  violence  to  the  words,  even  in  their 
critical  meaning,  to  say  that  by  suffering 
her    lee^al   representatives    to   succeed  her. 


she  has  actually   made   them   her   heir   or 
heirs,  as  much  so  as  it  she  had  pointed  them 
out  by  an  express  devise. 
The  decree  affirmed. 
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Harmanson's  Executors. 

October  Term.  1794. 


Bond*— Oyer— Waiver*— Csa«  at  Bar.— Debt  upon  a 
bond— defendant,  witboat  taking  oyer,  pleads  pay- 
ment, with  leave  to  rive  special  matter  in  evidence. 
The  bond  srlven  in  evidence  had  the  name  and 
seal  of  another  obligor.  It  not  appearinsr  in  the 
appellate  Court  by  a  bill  of  exceptions,  or  other- 
wise, that  the  obligor  not  sued  was  the  survivor, 
and  the  jury  having  found  a  verdict  for  the 
plaintiff,  that  Court  cannot  say  that  the  judcrment 
rendered  upon  the  verdict  was  erroneous. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Accomack,  reversing  a 
judgment  of  the  County  Court.  The  appel- 
lant brought  an  action  of  debt  against  the 
appellee  upon  a  bond  executed  by  the  testa- 
tor of  the  appellee.  The  defendant  pleaded 
payment,  without  craving  oyer  of  the  bond, 
and  leave  was  given  to  offer  special  matter 
in  evidence. 

The  bond  produced  in  evidence  at  the 
trial,  and  which  is  set  out  in  the  record, 
has  the  signature  and  seal  of  a  co-obligor, 
and  is  joint.  The  jury  found  that  the  de- 
fendant owed  the  debt,  and  judgment  was 
thereupon  entered  for  the  plaintiff.  Upon 
an  appeal  to  the  District  Court,  this  judg- 
ment was  reversed,  because  there  appeared 
to  be  a  joint  obligor  who  survived  the  de- 
fendant's testator  against  whom  the  charge 
survived. 

The  PRESIDENT.  The  reason  for  re- 
versing the  judgment  of  the  County  Court, 
would  have  been  a  sound  one,  if  the  fact 
upon  which  it  is  founded  had  appeared  in 
the  record ;  but  it  does  not.  The  declara- 
tion is  upon  Harmanson's  bond  alone, 
without  taking  notice  of  another  obligor. 
A  bond  appears  in  the  record,  with  the 
name  and  seal  of  another  obligor,  but  1st, 
it  is  doubtful  whether  it  can  be  noticed, 
since  oyer  is  not  taken.  2dly,  It  does  not 
prove  this  material  fact,  that  the  other  ob- 
ligor was  the  survivor.  It  might,  if  true, 
have  properly  been  taken  advantage  of  by 
plea.  The  defendant  was  permitted  to  give 
special  matter  in  evidence,  but  what  that 
special  matter  was,  is  not  spread  upon  the 
record ;  if  it  respected  the  fact  of  survivor- 
ship, it  was  decided  by  the  jury  against 
the  defendant. 

The  judgment  of  the  District  Court  is  to 
be  reversed,  and  that  of  the  County  Court 
affirmed,  with  damages  and  costs. 


Pleasants  &  Co.  v.  Lewis. 
October  Term,  1794. 
Porthcomlnff    Bonds— Partial    Delivery    of    Ooods— 
Effect.*  -A  partial  delivery  of  the    sroods    men- 


♦See  monographic  no<<  on  **Bonds"  appended  to 
Ward  V.  Churn,  18  Gratt.  801. 
•ForthconinflT  Bonds— Partial  Dellrerv  of    Property 
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Uoned  in  tbe  conditioa  of  a  forthcoming  bond,  is 
not  a  performance,  and  the  penalty  becomes  for- 
feited. But  if  the  Sheriff  secure  and  sell  what  is 
so  deliv^ered.  the  amount  must  be  credited  to  the 
oblisror. 

This  was  an  appeal  from  a  judgement  of 
the  District  Court  of  Charlottesville,  over- 
ruling a  motion  made  bj  the  appellants, 
upon  a  bond  ^iven  by  the  appellee, 
274  upon  the  service  of  *an  execution,  con- 
ditioned for  the  delivery  of  1000 
bushels  of  wheat,  at  the  day,  and  at  the 
time  of  sale  appointed  by  the  sheriff.  The 
facts  stated  in  a  bill  of  exceptions  are,  that 
on  the  day  of  sale,  the  obligor  delivered  a 
parcel  of  wheat  to  the  sheriff,  the  quantity 
at  that  time  unknown,  but  which  the  de- 
fendant at  the  trial  acknowledged  to  be 
about  500  bushels,  which  the  sheriff  re- 
ceived, without  excepting  to  the  quantity, 
and  proceeded  to  sell  the  same,  but  could 
not  for  the  want  of  buyers.  The  court 
over-ruled  the  motion,  from  which  this 
appeal  was  prayed. 

The  PRESIDENT.  The  condition  of 
the  bond  was  not  performed  by  the  partial 
delivery  stated  in  the  record,  and  of  course 
the  penalty  became  forfeited. 

The  judgment  must  therefore  be  reversed, 
and  the  cause  remitted  to  the  District 
Court,  to  proceed  to  judgment  on  the  bond, 
allowing  credit  for  any  money,  which  may 
be  proved  to  have  been  paid  to  the  appel- 
lants, or  to  have  been  raised  by  the  sale  of 
any  part  of  the  wheat  delivered. 

Judgment  reversed. 


Ward  and  Others  v.  Webber  and  Wife. 
October  Term,  1794. 
Equity  Practice— Deeds*— When  Equity  Will  Supply 
Leipal  DcfecU.— In  general.  Equity  will  not  aid  a 
volunteer  iir  supplyinsr  lesral  defects  in  a  prior 
deed,  ag-ainsta  subsequent  volunteer.  T^e  cases 
of  advancements  for  younsrer  children,  otherwise 
unprovided  for.  form  an  exception  to  this  rule. 


rientloned  In  Condition.— The  principal  case  is  cited 
in  Cole  v.  Fenwick.  Gilmer  185,  to  the  point,  that 
where  a  part  of  the  property  is  delivered,  the  sher- 
iff is  bound  to  receive  the  same,  and  to  proceed 
therewith,  in  tbe  same  manner,  as  if  the  whole  had 
been  delivered;  and  that  the  avails  thereof,  on  a 
sale  made  by  him.  shall  be  applied,  in  whole  or  In 
part  discharge  of  the  execution,  as  the  case  may  be: 
and  if  the  latter,  that  the  award  of  execution  in  the 
bond,  should  be  limited  to  the  balance  then  appear- 
iufir  due  on  the  execution.  It  is  also  cited  in  noU  to 
same  case;  Wallace  v.  McCarty.  8  W.  Va.  198;  Adler 
V.  Green,  18  W.  Va.  206.  See  monographic  note  on 
"Statutory  Bonds  "  appended  to  Goolsby  v.  Strother 
21  Gratt.  107. 

•Deeds-Consideration.— In  Lightfoot  v.  Golffin,  5 
Munf.  70,  it  is  said  the  rrantees  in  the  deed  were  the 
children  of  the  grantor;  and  an  obligation  resting: 
>  on  the  father  to  provide  for  his  children  is  said  by 
the  court  in  the  case  of  Wardv,  Webber,  1  Wash,  874,  to 
be  a  good  consideration  botl^  In  law  and  in  equity. 
The  principal  case  is  also  cited  in  Harris  v.  Harris, 
23  Gratt  7<X);  Owen  v.  Sharp,  12  Leiffh  480;  Robinson 


Same— Same— When  Lost  Deed  WUI  Be  Re8tored.~A 

father,  by  deed  executed,  conveyed  to  his  daugh- 
ter several  tracts  of  land,  with  many  slaves,  &c. 
After  this,  the  father  got  possession  of  the  deed 
surreptitiously,  and  cancelled  it  Upon  a  bill  hj 
the  daughter,  the  Court  restored  the  deed  to  its 
legal  force. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  upon  the  follow- 
ing case.  A  suit  was  instituted  by  Webber 
and  wife,  in  the  former  General  Court,  on 
the  Chancery  side,  against  the  father  of 
the  appellant,  and  of  Mrs.  Webber,  stating, 
that  the  father,  had  by  a  deed  executed  in 
1754,  conveyed  to  his  said  daughter,  whilst 
single,  several  tracts  of  land,  together  with 
16  slaves,  and  all  the  furniture  and  stocks 
on  those  plantations.  That  previous  to  this 
deed,  and  before  her  marriage,  the  father 
had  frequently  declared  his  intention  to 
give  his  daughter  the  greatest  part  of  his 
estate,  if  she  should  marry  to  please  him. 
That  in  consequence  of  these  promises,  the 
complainant  courted  the  daughter,  and  mar- 
ried her.  That  the  father,  after  executing 
the  deed,  got  possession  of  it  surrepti- 
tiously, and  cancelled  it.  The  object  of  the 
bill  was,  to  set  up  the  deed.  The  answer 
of  the  father  denied  the  material  allega- 
tions in  the  bill ;  admitted  the  existence  of 
the  deed,  but  that  it  was  made  on  a  condi- 
tion,   that   the  daughter  married  to  please 

him,  which  she  did  not. 
275  *Upon  the  death  of   the  father,  the 

suit  was  revived  against  the  appel- 
lant, the  son,  and  against  the  executors, 
and  a  decree  was  made  in  that  court;  in 
favor  of  the  complainant,  as  to  the  land, 
and  part  of  the  slaves,  which  were  in  the 
possession  of  the  defendants.  The  same 
plaintiffs,  afterwards,  instituted  a  suit  in 
the  High  Court  of  Chancery,  for  the  balance 
of  the  negroes.  The  appellants  filed  a  bill 
to  review  the  former  decree ;  and  that  being 
opened  the  whole  question  came  on  again 
to  be  heard  and  considered.  The  ground 
now  relied  upon  by  the  appellants  to  set 
aside  the  former  decree,  as  well  as  to  defend 
the  last  suit,  is,  that  the  father  at  the  time 
of  making  the  deed,  labored  under  a  prose- 
cution which  threatened  his  life,  and  that 
the  deed  was  executed,  in  order  to  screen 
his  estate  from  forfeiture,  in  case  he  was 
convicted,  and  under  a  trust,  to  re-convey 
the  estate  to  the  father,  if  he  should  get 
clear  of  the  prosecution.  Sundry  deposi- 
tions were  taken,  upon  the  weight  of  which, 
the  present  cause  very  much  depended. 

The  Chancellor  dismissed  the  bill  of  re- 
view, and  decreed  for  the  appellees  upon 
their  bill,  from  which  decree  this  appeal 
was  prayed. 


V.  Cathcart  20  Fed.  Cas.  1000.  The  principal  case  Is 
distinguished  in  Applebury  v.  Anthony,  1  Wash.  290, 
as  to  the  point,  where  a  voluntary  conveyance  by  a 
father  to  a  child,  beinr  cancelled  by  the  father,  was 
restored  to  its  legal  validity. 

See  monographic  note  on  "Ck>n8ideration**  ap- 
pended to  Jones  v.  Obenchain.  10  Gratt  260:  also, 
monographic  note  on  "Deeds"  appended  to  Flott  v. 
Com.,  12  Gratt  564. 
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Marshall  for  the  appellants.  It  might 
perhaps  be  made  a  question  in  this  cause, 
whether  the  deed  of  1754,  being  made  with- 
out consideration,  can  deserve  the  aid  of  a 
Court  of  equity  to  set  it  up?  But  as  this  is 
a  point  upon  which  I  do  not  rely,  I  shall 
pass  it  over,  and  insist,  that  there  are  cir- 
cumstances in  this  case,  which  would  ren- 
der it  iniquitous  in  a  Court  of  Equity  to  aid 
the  plaintiffs,  and  that  it  will  therefore 
leave  him  in  the  situation  in  which  the  law 
has  placed  him.  That  there  was  a  secret 
trust  and  confidence  between  the  father 
and  daughter,  is  so  strongly  to  be  presumed 
from  circumstances,  that  aided  by  the  pos- 
itive evidence  of  one  of  the  witnesses,  the 
fact  can    scarcely  be  doubted. 

1st,  the  time  when  the  deed  was  made, — 
the  father  then  laboufing  under  a  perilous 
prosecution,  which  he  appears  to  have  been 
very  apprehensive  would  affect  his  life. 

2dly,  This  person  to  whom  the  deed  was 
made — a  child — in  whom  this  secret  confi- 
dence might  with  safety  be  reposed  if  with 
any  person. 

3dly,  The  various  expressions  of  the 
father  about  that  time,  indicating  his  ap- 
prehensions, and  the  mode  by  which  he  ex- 
pected to  save  his  estate,  (all* of  which  are 
abundantly  proved)  at  a  time  too  when  it  is 
not  to    be   supposed,    he  was  preparing  for 

future  litigation. 
276  Mthly,  The    father   continuing    in 

possession  of  the  property. 

These  circumstances  strong  as  they  are 
by  themselves,  are  very  much  strengthened 
by  a  fact  proved  and  admitted,  viz :  that 
the  daughter,  declared,  that  the  deed  for 
one  parcel  of  land  (about  which  there  is 
no  dispute)  was  to  be  recorded,  but  that  the 
other  (which  is  the  deed  in  question)  was 
not  to  be  recorded.  The  fact  is,  that  one 
deed  was  recorded,  and  the  other  was  not, 
which  proves,  that  as  to  the  deed  which 
was  not  intended  to  be  recorded,  a  mere 
trust  was  understood.  If  then  the  court  be 
satisfied  that  a  trust  was  intended,  its  aid 
will  not  be  afforded  in  an  attempt  to  violate 
that  trust. 

Warden  for  the  appellee.  Before  the  deed 
was  made,  or  a  prosecution  apprehended, 
it  is  in  full  proof,  that  the  father  had  fre- 
quently made  parol  declarations  of  his  in- 
tention to  give  the  greatest  part  of  his 
estate  to  his  daughter  when  she  married. 
If  the  deed  in  question  had  not  been  made, 
this  court  would  have  decreed  a  specific  per- 
formance of  those  promises ;  being  made, 
it  must  be  considered  as  done  in  execution 
of  them.  The  title  of  the  daughter  there- 
fore is  paramount  to,  not  dependent  upon 
that  deed. 

Campbell  upon  the  same  side.  I  lay  down 
this  as  a  principle  of  equity  not  to  be  cou'* 
troverted,  viz :  that  where  a  father  makes 
a  deed  to  a  child,  it  will  be  considered  as 
an  advancement  and  not  a  trust.  2  Vern. 
19—28—436.  Eq.  Cas.  Ab.  382.  1  Vern. 
467,  2  Ch.  Cas.  26,  231.  The  principal  cir- 
cumstances relied  upon  in  this  case  to  es- 
tablish a  trust,    is    the    proof   of  a    fraud 


intended  by  the  father,  for  the  purpose  of 
defeating  the  crown  ot  its  eventual  dues.  It 
would  be  strange,  if  a  person  who  hath 
committed  a  fraud,  could  be  permitted  to 
defend  himself  by  averring  it.  It  is  not  pre- 
tended that  this  trust  was  declared  in  the 
deed  itself,  and  parol  evidence  is  relied 
upon,  not  to  explain  a  doubtful  construction, 
but  to  establish  one,  totally  different  in  its 
operation,  from  that  which  the  real  deed 
upon  the  face  of  it  imported ;  and  this,  no 
court  has  ever  yet  gone  so  far  as  to  suffer. 
Even  in  the  case  of  last  wills,  evidence  is 
received  with  great  caution,  and  even  then 
only,  to  rebut  an  equity.  2  Vern.  98,  377— 
648,  736. 

The  first  point  having  been  given  up,  it 
will  be  unnecessary  to  take  up  time  in  prov- 
ing, that  a  Court  of  Equity  will  aid  a  vol- 
unteer, against  a  volunteer.  But  if  it 
should  be  doubted,  I  will  refer  the  court  to 
the  following    cases,  1  Vern.    219,  365—464. 

2  Vern.  473.  1  P.  Wms.  60. 
277  ^Marshall  in  reply.  A  Court  of 
Equity,  will  never  lend  its  aid  to  set 
up  a  deed,  (tho'  destroyed  by  fraud)  if  it 
would  do  iniquity.  I  may  go  farther,  and 
say,  that  it  will  not  even  assist  in  setting 
up  a  hard  and  oppressive  deed.  It  is  con- 
tended, that  independent  of  the  deed,  this 
court  would  enforce  a  specific  performance 
of  the  parol  promises  of  the  father.  But 
there  is  abundant  proof,  that  those  promises 
were  conditional,  and  that  the  father,  was 
always  strongly  opposed  to  the  marriage  of 
his  daughter  with  Webber.  Besides,  the 
bill  does  not  claim  the  property  upon  that 
ground ;  those  promises  are  not  put  in  issue, 
and  of  course  the  evidence  as  to  them  is 
irrelevant  to  the  real  merits  of  the  cause.    ^ 

The  principle  contended  for  by  Mr.  Camp- 
bell, that  every  thing  is  to  be  presumed 
against  him  who  commits  a  fraud,  applies 
not  to  this  case,  because  there  is  no  dis- 
pute between  us,  as  to  the  contents  of  the 
deed.  If  there  were,  then  I  admit,  that 
every  thing  should  be  presumed  against 
the  person  who  destroyed  the  deed.  But  I 
contend,  that  the  deed,  tho'  absolute  on  the 
face  of  it,  was  intended  to  pass  a  beneficial 
interest,  only  in  case  the  grantor  should  be 
convicted,  and  that  a  resulting  trust  was 
meant,  in  the  event  of  his  escaping  the 
prosecution..  Whether  the  fact  be  so  or  not 
depends  upon  the  evidence.  I  admit  there- 
fore, that  if  this  case  were  unconnected  with 
those  circumstances  relied  upon  to  prove  a 
trust,  that  the  deed  would  be  considered  as 
an  advancement  to  the  daughter,  in  which 
case  the  authorities  cited  would  apply.  But 
since  a  child,  may  as  well  as  any  other  per- 
son be  a  trustee  for  a  father,  evidence  to 
establish  the  trust  may  as  properly  be  ad- 
mitted in  such  a  case,  as  if  the  conveyance 
were  made  to  a  stranger. 

I  do  not  contend,  that  if  Ward  had  ap- 
plied to  the  court  to  set  aside  the  deed,  that 
he  would  have  been  entitled  to  its  aid :  But 
on  the  other  hand,  that  court  will  not  assist 
the  daughter  to  set  up  the  deed.  For  if  he 
were  guilty  of  a  fraud  by  intending  to  de- 
feat the  crown  of  its  rights,    she   was   par- 
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ticeps  criminis,  and  can  be  in  no  better 
situation  than  he  is.  We  ask  no  favors, 
nor  do  we  require  the  aid  of  the  court;  we 
only  desire  that  none  may  be  granted  to  the 
other  side,  but  that  the  parties  may  be  left 
where  the  law  has  placed  them. 

As  to  the  propriety  of  admitting  parol 
evidence  in  this  case,  I  do  not  contend,  that 
it  ought  to  be  received  to  explain,  or  to 
contradict  the  words  of  a  written  contract ; 
but  it  is  every  days  practice  to  admit  such 
evidence,  to  prove  a  secret  trust.  As  for 
instance,  to  convert  a  deed  absolute 
278  upon  its  face  into  a  mortgage,  *which 
is  a  case  parallel  with  this.  So  too 
the  establishment  of  resulting  trusts,  de- 
pends almost  always  upon  parol  evidence 
varying  the  nature  of  the  written  deed. 
Upon  the  whole,  I  rely  upon  this  principle, 
that  tho'  equity  may  aid  a  volunteer  in  set- 
ting up  a  deed  against  another  volunteer, 
yet  the  plaintiff  in  such  a  case,  must 
have  compleat  equity,  and  must  come  to 
ask  relief  with  clean  hands. 

Campbell — The  case  stated  of  an  absolute 
deed  being  considered  as  a  mortgage  is  not 
apposite  to  this,  because  in  that,  it  is  a 
fraud  in  the  grantee  not  to  insert  the  de- 
feasance. Besides,  the  mortgagee  is  ac- 
tive, and  is  a  real  purchaser;  whereas  in 
this  case  the  daughter  is  merely  passive, 
and  cannot  be  guilty  of  a  fraud  in  accept- 
ing the  deed. 

Marshall. — If  he  who  conveys,  commits  a 
fraud,  the  receiver,  knowing  of  it,  is 
equally  guilty,  because  to  all  deeds  there 
must  be  at  least  two  parties,  and  if  there 
were  no  fraudulent  grantees,  there  could  be 
no  fraudulent  grantors.  A  mere  volunteer 
<nay  as  well  be  guilty  of  a  fraud,  as  he  who 
pays  a  valuable  consideration,  and  all  trus- 
tees are  volunteers. 

The  PRESIDE5NT  delivered  the  opinion 
of  the  court. 

The  first  point  mentioned,  tho*  not  relied 
upon  was,  that  equity  will  not  aid  one 
volunteer  against  another,  but  will  leave 
them  to  the  law,  their  equity  being  equal. 
It  is  generally  true,  that  this  court  will 
not  aid  a  volunteer  in  supplying  legal  de- 
fects in  a  prior  deed,  against  a  subsequent 
volunteer.  But  there  are  exceptions  to  this 
general  rule,  one  of  which  is,  the  cases  of 
advancements  for  younger  children  other- 
wise unprovided  for,  in  favor  of  whom  the 
court  will  supply  such  legal  defects;  the 
counsel  probably  considering  this  as  such 
a  case,  did  not  press  the  objection ;  but  he 
insisted,  that  applicants  to  this  court  must 
come  with  clean  hands  and  a  fair  case,  as 
this  court  will  not  enforce  iniquitous  or 
even  hard  bargains. 

As  to  the  first,  the  whole  proceeded  from 
the  father,  and  if  there  were  any  evil  in  his 
intentions,  it  is  not  to  be  imputed  to  the 
daughter,  who  was  wholly  passive,  and  used 
no  means  either  fair  or  otherwise  to  procure 
The  deed.  Nor  can  it  be  thought  immoral 
in  her  to  accept  the  voluntary  bounty  of 
her  father,  securing  to  her  a  provision  for 
life.     Natural    affection  imposes  upon  par- 


ents a  moral  obligation  to  provide  for  their 
children,  and  it  hath  been  esteemed  both 
in    law  and  in  equity   a  good  consideration 

for  supporting  such  provisions. 
279  *As  to  the  second  branch  of  the  ob- 
jection ;  it  i^  true  that  the  court  will 
never  decree  iniquity,  and  there  are  in- 
stances, where  they  have  refused  to  decree 
hard  bargains  though  fair,  but  these  are 
rare,  and  are  generally  cases  of  glaring 
hardship.  For  in  general,  the  court  will 
not  undertake  to  estimate  the  speculations 
of  parties,  in  a  contract,  but  will  deem 
them  the  best  judges  of  their  own  views, 
and  will  compel  a  performance,  though  they 
may  be  eventually  disappointed  in  their  ex- 
pectations.—As  to  iniquity  the  court  dis- 
covers none  in  this  case,  at  least  on  the 
part  of  the  daughter,  and  upon  the  ground 
of  hardship  how  does  it  appear?  It  is  sug- 
gested, that  the  father  left  himself  nothing 
to  subsist  upon ;  but  the  fact  is  not  proved. 
On  the  contrary,  it  being  charged  in  the 
original  bill,  that  lie  had  a  considerable 
estate,  he  who  best  knew  the  truth  or  falsity 
of  the  assertion,  does  not  deny  it,  nor  does 
he  complain  of  hardship,  but  rests  his  de- 
fence on  quite  another  ground,  viz  that  the 
promise  was  conditional,  and  was  broken 
by  the  daughter.  So  that  the  principles  of 
the  objection  do  not  apply  to  the  present 
case.— If  they  did,  it  might  be  worthy  of 
consideration,  whether  the  present  applica- 
tion to  restore  a  deed  to  its  legal  force, 
which  it  had  lost  by  fraud  or  accident,  is  not 
distinguishable  from  an  application  to 
supply  original  defects  in  a  deed.  The  dif- 
ference seems  to  be  a  strong  one,  and  the 
court  recollect  the  case  of  applications  to 
supply  defects  in  bonds  against  securities, 
which  is  constantly  refused;  yet  if  a  bond 
in  which  they  are  legally  bound  be  lost,  the 
court  will  not  on  account  of  the  securities, 
withhold  the  usual  relief  in  giving  it  the 
same  validity  as  if  it  were  produced.  The 
argument  seems  a  fortiori,  that  a  deed,  de- 
prived of  its  legal  force  by  fraud  in  the 
donor,  will  be  restored  tho'  in  a  hard  case, 
the  court  considering  that  as  un- 
done, which  should  not  have  been  done ;  bat 
as  I  said  before,  it  is  unnecessary  to  decide 
this  point,  since  the  facts  do  not  support 
the  objection. 

Two  other  objections  remain  to  be  con- 
sidered. 1st,  That  the  promise  was  condi- 
tional and  broken.  As  to  this,  there  is  no 
proof. 

21y,  That  there  was  an  implied  trust  for 
the  father,  in  case  he  survived  the  impend- 
ing prosecution  for  felony.  Upon  this 
head,  the  proof  is  generally  derived  from 
the  vaunting  declarations  of  the  father, 
that  he  had  secured  his  estate  to  his  chil- 
dren, that  he  would  face  his  enemies,  and 
was  a  proper  person  to  go  to  law.  Mrs. 
Cotterel  is  a  positive  witness,  that  when 
he  delivered  the  deed  to  his  daughter, 
he  said,  it  was  not  to  have 
280  ^effect,  if  his  life  were  saved,  and 
the  circumstances  stated  by  the  coun- 
sel might  have  weight  to  induce  a  presump- 
tion of  the  trust,  if  there   were   nothing  to 
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encounter  them — but  there  is  abundant 
proof  to  over-rule  both. 

1st,  The  deed  was  absolute — without 
trust  or  condition — if  the  former  could  not 
safely  be  inserted,  the  latter  mig^ht  and 
oog-ht  to  have  been,  in  order  to  prevent 
imposition  upon  her  future  husband. 

2dly,  There  were  three  subscribing  wit- 
nesses to  the  deed  and  a  fourth  present,  who 
did  not  subscribe  it,  all  of  whom  swear, 
that  no  mention  was  made  at  the  time  of 
either  trust  or  condition. 

3dlj,  Mrs.  Woodson's  deposition  is  mate- 
rial— she  says  that  when  Ward  was  speak* 
ing-  of  the  condition  and  trust,  he  was  asked 
if  there  were  any  agreement  at  the  time 
either  verbal  or  in  writing  to  that  purpose, 
and  he  answered  there  was  not. 

4thly,  As  to  the  trust.  Ward  himself 
who  certainly  knew  more  of  the  matter  than 
Mrs.  Cotterel,  does  not  mention  it  in  his 
answer — whereas  he  ought  to  have  relied 
upon  it,  if  it  were  true,  and  ought  to  have 
brought  a  cross  bill  to  discover  and  establish 
the  trust^He  did  neither,  and  upon  what 
ground  can  it  now  be  set  up? 

The  decree  must  be  affirmed. 


Field's  Executor  v.  Spotewood. 

October  Term,   1794. 

PrttiniM  to  Indenalfy— What  a  Suffflcieat  Comidera- 
tion  to  Sa|>port*— CaM  at  Bar.— Declaration,  statlnir 
tbat  the  plaintiff,  as  asrent  of  the  defendant's 
father,  made  a  lease  of  certain  lands  of  which  the 
father  was  seised  in  tail,  to  D..  who  assigned  to  S., 
and  that  the  plaintiff  and  D.  hound  themselves  in 
a  bond  to  S.  to  obtain  a  confirmation  of  the  lease 
from  the  defendant  the  issue  in  tail,  in  possession, 
on  the  usual  terms  of  his  other  leases.  The  de- 
fendant promised  to  make  the  lease,  and  for 
many  years  received  rents  from  S.  and  then 
turned  him  oat  of  possession.  S.  then  sued  D. 
upon  his  bond,  and  recovered  dama«res;  and  on  a 
suit  by  D.  against  the  plaintiff,  the  same  dam- 
acres  were  recovered  from  the  plaintiff;  that 
pending  the  above  snit.  the  defendant  promised 
D.  to  indemnify  him  and  the  plaintiff  arainst  the 
salt  of  S.  The  consideration  stated  in  this  decla- 
ration is  safflcient  to  maintain  the  action  against 
the  defendant  for  breach  of  his  promise  to  indem- 
nify. 

3anie—WltneMc»— Competency.— D.  was  a  competent 
witness  for  the  plaintiff  in  the  above  action,  as  he 
was  indemnified  by  his  recovery  afirainst  the  plain- 
tiff: and  the  promise  of  the  defendant  to  indem- 
nify, thouflrh  made  to  D.,  was  intended  for  the 
plaintiff,  it  beingr  made  in  answer  to  a  letter  from 
the  plaintiff  on  the  subject  of  saving*  him  harm- 
less. 

This  was  an  action  on  the  case  brought 
by  the  appellants  against  the  appellee  in 
the  County  Court.  The  declaration  con- 
tained two  counts:  the  Ist,  a  special  one, 
stating,  that  the  plaintiff's  testator  was 
authorised  by  the  defendant's  father  to  lease 
out  certain  lands  of  which  he  was  seized  in 


^See  monog^raphic  note  on   "Consideration"    ap- 
pended to  Jones  ▼.  Obenchain,  10  Oratt  280. 


tail.  That  he  made  a  lease  to  one  Dillon 
of  a  parcel  of  the  said  land  for  three  lives ; 
that  Dillon  assigned  the  same  to  Sisson, 
and  that  Field  and  Dillon  gave  their  bonds 
to  Sisson  with  condition  to  procure  for 
him  a  lease  from  the  defendant,  (on  whom 
the  estate  tail  had  by  that  time  descended, ) 
on  the  usual  terms  of  his  former  leases,  and 

that  the  defendant  promised  the  said 
281      Qisson  *to  make  him   a   lease.     That 

the  defendant  for  many  years  received 
rents  from  Sisson,  and  then  turned  him  out 
of  possession ;  that  Sisson  sued  Dillon 
upon  the  bond  and  recovered  damages,  and 
that  Dillon  afterwards  upon  motion  recov- 
ered over  against  Field :  that  whilst  the 
suit  was  depending,  the  defendant  in  con- 
sideration of  the  premises  promised  Field 
to  save  the  said  Dillon  and  the  said 
Field  harmless  on  account  of  the  said 
bond  and  suit  aforesaid,  and  of  their 
engagements  to  Sisson.  The  breach  as- 
signed is,  that  the  defendant  has  failed 
to  indemnify  Ac.  The  2d  count  was 
for  money  laid  out  and  advanced  for  the 
defendant's  use.  Verdict  for  the  plaintiff. 
An  exception  was  taken  to  the  evidence  of 
Dillon,  who  proved,  that  he  carried  a  letter 
from  Field  to  the  defendant  upon  the  sub- 
ject of  his  indemnifying  the  said  Field, 
and  that  immediately  after  reading  the  let- 
ter, the  defendant  promised  that  Field 
should  not  suffer  on  account  of  his  contract 
for  the  said  lease  Ac.  The  judgment  of  the 
County  Court  was  reversed  in  the  District 
Court  of  Fredericksburg,  from  which  this 
appeal  was  prayed. 

Williams  for  the  appellant.  It  is  unnec- 
essary to  enquire  whether  the  1st  count  be 
sustainable  or  not,  although  I  have  no 
doubt  myself  but  it  is.  The  2d  count  is 
certainly  a  good  one,  upon  which  the  plain- 
tiff below  might  well  recover.  The  only 
question  then  will  be,  whether  the  inferior 
court  did  right  in  admitting  the  evidence 
stated  in  the  bill  of  exceptions?  The  wit- 
ness was  certainly  disinterested,  and  his 
testimony  was  properly  left  to  the  jury, 
who  were  the  only  judges  of  the 
weight  to  be  given  to  li.  They  were  satis- 
fied that  it  supported  the  claim  of  the  plain- 
tiff, and  found  for  him. 

Washington  for  the  appellee.  The  first 
count  certainly  cannot  be  sustained,  because 
the  consideration  stated  being  altogether 
past,  it  was  not  sufficient  to  support  a  valid 
promise.  The  undertaking  of  Field,  either 
as  it  respected  the  lease,  or  his  bond  to 
Sisson,  was  not  induced  by  the  request, 
knowledge,  or  permission  of  the  defendant. 
Both  had  been  given,  before  Spotswood  was 
consulted  upon  the  subject.  The  responsi- 
bility which  Field  drew  upon  himself,  was 
the  result  of  his  own  conduct ;  unauthorised 
by  the  defendant,  and  no  new  motive  ap- 
pearing to  induce  the  undertaking  of  the 
defendant,  it  is  clearly  a  nudum  pactum. 
The  acceptance  of  rent  by  the  defendant 
might  possibly  have  amounted  to  a  confir- 
mation of  the  lease,  and  might  have  sub- 
jected the  defendant  to  the  action  of  Sisson 


517 


I  WASH. 


Virginia  Rbports,  Annotated. 


282  284 


for   ousting  him  from  the  possession.     But 

the  present,  is  a   diiferent  miction    broug^ht 

by  a  different  person,  and  for  a  differ- 

282  ent    cause    of    action— -*If     the    first 
count  be  without    consideration,    the 

second  cannot  be  supported,  because  the 
money  paid  by  Field  could  not  be  for 
the  defendant's  use,  and  the  whole  case 
appears  in  the  record. 

As  to  the  exception,  my  objection  is,  that 
the  promise  being  made  to  Dillon  and  not 
to  Field,  the  latter  could  not  bring  this  suit 
and  avail  himself  of  that  promise.  1  Esp. 
105. 

The  PRESIDENT  delivered  the  opin- 
ion of  the  court. 

The  bill  of  exceptions  furnishes  no 
ground  for  reversing  the  judgment  of  the 
County  Court.  Dillon  was  a  disinterested 
witness,  he  having  been  indemnified  by  his 
recovery  against  Field,  and  the  promise, 
tho'  made  to  him,  was  intended  for  Field, 
it  being  given  in  answer  to  the  letter  of 
Field  upon  the  subject  of  saving  him  harm- 
less. 

As  to  the  want  of  consideration  in  the 
first  count,  which  has  been  relied  upon  at 
the  bar,  the  court  is  of  opinion  that  there 
is  nothing  in  the  objection.  A  tenant  in 
tail  might  at  that  time  have  made  leases  for 
three  lives,  under  certain  restrictions  pre- 
scribed by  the  act  of  Assembly ;  but  if  he 
could  not,  yet  surely  he  might  promise  to 
make  a  lease,  and  might  be  compelled  to 
pay  damages  for  breach  of  such  a  promise. 
In  this  case,  it  is  evident  that  he  did  make 
such  a  promise,  and  received  rent  in  conse- 
quence of  it,  which  was  a  sufQcient  consid- 
eration to  uphold  the  undertaking. 

The  judgment  of  the  District  Court  must 
be  reversed,  and  that  of  the  County  Court 
affirmed.  

Doe  Lessee  of  Murra  v.  Northern. 

October  Term,  1794. 

Verdicts— PindlDKs    Uncertain— Effect.— Verdict     set 

aside,  and  a  venire  de  novo  awarded,  the  findings 
bein«r  uncertain  and  contradictory. 

This  was  an  ejectment  brought  in  the 
District  Court  of  Northumberland  by  the 
appellant,  in  which  the  jury  found  a 
special  verdict,  to  the  effect  following,  viz : 
That  in  1666  the  governor  of  Virginia, 
with  the  advice  and  consent  of  the  counsel 
of  state,  granted  the  land  in  question  to 
Thomas  Freshwater,  who  afterwards  as- 
signed the  patent    to    Robert  Sisson, 

283  *who  in  1698  devised    the  land  to  his 
grandson  George  Sisson  in  fee  tail. 

That  George  Sisson  m  the  year  1725,  by 
deeds  of  lease  and  release,  conveyed  the> 
land  in  question  to  Edmund  Northern, 
the  father  of  the  defendant,  under  whom  the 
defendant  claims,  as  heir  or  devisee,  and 
that  the  said  Edmund  Northern  was  thereof 
seized  and  possessed. 

That  in  the  year  1736  George  Sisson 
sued  forth  a  writ  of  ad  quod  damnum, 
and     proceeded    regularly     to     dock      the 


intail  of  this  land,  after  which  he  by 
deed  of  bargain  and  sale  dated  in  1737,  and 
recorded  as  the  law  directs,  conveyed  the 
land  in  question  to  Tobias  Purcell  the  an- 
cestor of  the  plaintiff,  who,  by  virtue  of  the 
said  conveyance,  entered,  and  was  seised 
and  possessed  thereof  at  the  time  of  his 
death,  which  was  after  the  year  1747,  when 
he,  by  his  will,  dated  in  1761,  devised  the 
same  to  the  lessor  of  the  plaintiff. 

.That  the  defendant's  ancestor  E.  Northern 
was  seised  and  possessed  of  the  land  in 
question  after  the  year  1737,  and  that  after 
his  death,  his  son  peaceably  delivered  up 
the  possession  to  the  ancestor  of  the  plain- 
tiff. That  the  guardian  of  the  plaintiff 
was  in  possession  of  the  land  for  many 
years,  and  continued  so,  till  he  was  turned 
out  by  the  defendants. 

The  District  Court  gave  judgment  for  the 
defendant,  j^om  which  this  appeal  was 
prayed. 

Washington  for  the  appellant.  The 
single  question  in  this  case  is,  whether 
George  Sisson  in  1736  could  legally  dock 
the  intail,  and  convey  to  the  ancestor  of 
the  plaintiff  under  the  law  of  1748,  which 
permits  a  person  seised  of  an  estate  in  fee 
tail,  to  dock  the  same  by  a  writ  of  ad  quod 
damnum.  It  will  be  objected,  that  Sisson 
legally  divested  himself  of  the  estate  during 
his  life  by  the  deed  of  1725,  and  conse- 
quently that  he  was  not  seised  of  an  estate 
tail  in  1736,  so  as  to  bar  the  same  under  the 
words,  or  under  the  meaning  of  the  above 
mentioned  law.  In  answer  to  this  objec- 
tion, I  submit  it,  whether  after  so  great  a 
length  of  time,  and  under  all  the  circum- 
stances of  this  case  the  court  will  not  pre- 
sume a  surrender  by  Sisson  of  his  life 
estate,  for  the  purpose  of  giving  validity 
to  the  inquest  and  deed  of  1736.  In  Eng- 
land, it  is  necessary  for  the  tenant  in  tail, 
if  he  would  suffer  a  common  recovery, 
either  to  have  a  sufficient  estate  and  power, 
to  enable  him  to  do  it,  by  being  tenant  in 
tail  in  possession,  or  he  must  have  the  con- 
currence of  the  tenant  of  the  freehold.    The 

rule  there  is,  that  where  a  person  has 
284      a  *right    to   suffer   a  recovery  omnia 

praesumuntur  rite  et  solem  niter  acta, 
till  the  contrary  appears;  and  a  surrender 
of  the  life  estate  will  be  presumed,  unless 
opposed  by  circumstances  which  contradict 
the  presumption.  2  Str.  1267,  1129.  So  in 
the  case  of  Bridges  v.  the  duke  of  Chandos, 
2  Burr.  1065,  this  principle  is  laid  down, 
and  fully  explained.  In  the  case  from  2 
Str.  1129,  the  presumption  was  rebutted 
by  the  production  of  an  imperfect  surren- 
der. In  the  case  from  2  Burr,  the  presump- 
tion was  sufficiently  contradicted :  1st,  on 
account  of  the  tenant  in  tail  having  other 
lands  which  he  might  bar,  and  upon  which 
the  recovery  might  operate,  without  resort- 
ing to  presumption,  in  order  to  bar  the 
estate  tail,  whereof  he  was  not  in  posses- 
sion. 2dly,  because  it  was  not  fortified  by 
proof  of  possession  under  the  recovery. 
But  the  principle  is  fully  established  and 
admitted    in    both    the   cases.     Now  in  the 
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case  under  consideration,  if  the  writ  of  ad 
quod  damnum  and  inquisition  did  not  oper- 
ate upon  the  land  in  question,  it  could  not 
operate  at  all,  but  was  a  nullity :  No  imper- 
fect surrender  appears ;  and  seisin  and  pos- 
session is  found  in  Sisson,  by  the  inquisition 
taken  at  the  time,  and  upon  the  premises. 
Possession  is  also  found  in  Purcell,  under 
the  deed  of  bargain  and  sale  founded  upon 
the  inquisition.  Acquiescence  on  the  part 
of  the  issue  in  tail  appears:  acquiescence 
on  the  part  of  Northern  is  found,  by  his  son 
quietly  deliverins^  up  the  possession,  and 
finally  these  circumstances  are  fortiiied  by 
length  of  time.  A  stronger  case  for  pre- 
sumption cannot  be  imagined. 

Warden  for  the  appellee.  If  the  plain- 
tiff's title  be  in  any  part  of  it  defective,  it 
is  sufficient  for  the  tenant  in  possession, 
however  destitute  he  may  be  himself  of 
right.  The  objections  to  the  plaintiff's 
title  are,  1st,  that  the  patent  found  by  the 
iury  is  not  a  complete  one,  not  containing 
any  of  the  formal  parts  of  a  deed,  but  is  a 
mere  skeleton.  2d,  From  the  patentee  it  is 
transferred  by  assignment,  which  is  not 
sufficient  to  convey  a  title  to  land ;  the  law 
of  1748  declaring  that  no  estate  of  inherit- 
ance in  lands  shall  pass,  alter,  or  change, 
from  one  to  another,  but  by  deed  indented, 
&c. 

3dly,  The  inquisition  is  taken  the  10th 
day  of  March  in  the  year  1736,  and  the  writ 
of  ad  quod  damnum  is  dated  the  3d  day  of 
March  in  the  10th  year  of  the  reign  of 
Geo.  the  II,  which  is  subsequent  to  the  in- 
quisition, and  therefore  it  was  taken  with- 
out a  writ  to  warrant  it. 

4thly,  The  findings  in  the  verdict 
are  contradictory  to  each  other.  It  is 
found  that  after  1725  and  after  1737 
Northern  was  seised,  and  yet  it  is 
found,  that  Purcell,  after  the  deed  to 
285  him  *was  seised  and  possessed  during 
his  life.  Again— by  the  will  of  Pur- 
cell, the  land  is  devised  to  his  wife  for  life, 
who,  the  jury  find,  died  in  1766 ;  and  yet 
that  he  guardian  of  the  lessor  of  the  plain- 
tiff was  turned  out  t>f  possession  in  1764. 

5thly,  As  to  the  point  which  has  been 
anticipated,  I  think  it  too  strong  to  be  got 
over.  By  the  deeds  of  lease  and  re-lease  to 
Northern  in  1725,  which  contains  a  war- 
ranty, the  tenant  in  tail  deprived  himself 
of  all  interest  in  the  premises,  and,  by  dis- 
continuing the  estate  tail,  he  no  longer  had 
any  power  under  the  law,  todock  theintail, 
or  to  make  the  deed  of  1737.  The  court  will 
presume  a  great  deal  to  support  a  recovery, 
which  is  a  matter  of  record,  and  of  course 
will  be  considered  as  having  been  rightly 
done,  which  they  will  not  do,  as  to  matters 
transacted  in  pais.  This  I  consider  as  a 
full  answer  to  the  cases  which  have  been 
cited. 

Washington  in  reply.  As  to  the  1st  and 
2d  objections,  the  case  of  Birch  v.  Alexan- 
der, (see  ante  34)  where  these  points  were 
much  contested,  is  a  complete  authority. 

3d  objection.  I  have  not  time  to  examine 
whether  Mr.  Warden  be  accurate  or  not,  in 


his  calculation  of  dates ;  I  am  almost  satis- 
fied that  he  is  not.  But  suppose  it  other- 
wise, I  contend  that  any  inaccuracy  in 
this  respect  is  supplied  by  the  verdict, 
which  finds,  that  a  writ  issued,  in  haec 
verba,  that  in  obedience  thereto  an  inquisi- 
tion was  taken,  and  the  deed  recites  both. 
Now  the  writ  must  in  fact  have  issued  be- 
fore the  inquisition  was  taken,  and  both 
must  have  existed  before  the  deed. 

4th  objection.  If  the  verdict  be  so  con- 
tradictory that  no  judgment  could  be  ren- 
dered upon  it,  then  the  judgment  of 
the  District  Court  must  be  reversed,  and 
a  venire  facias  de  novo  awarded;  a 
decision  which  I  did  not  expect  to 
hear  pressed  for  by  the  counsel  for 
the  successful  party  below.  But  though 
it  might  be  my  interest  to  consent  to 
this,  yet  candor  compels  me  to  say,  that 
I  think  the  verdict  may  very  well  be  recon- 
ciled, by  the  court's  presuming,  what  I 
have  contended  they  ought,  in  order  to  sup- 
port the  deed  of  1737,  viz :  that  Purcell  con- 
sented, that,  if  Northern  would  surrender 
his  life  estate,  for  the  purpose  of  giving 
effect  to  the  deed  of  1737,  he  should  enjoy 
the  land  during  his  life  that  Northern  did 
so :  in  consequence  of  this,  Sisson  became 
seised  again,  (as  the  jury  find  he  was,) 
and  the  in  tail  being  docked,  Purcell  became 
seised  under  the  conveyance  to  him :  after- 
wards Northern  re-entered  by  courtesy,  and 
held  the  possession  during  his  life — and 
that  his  heir  knowing  all  this,  quietly  de- 
livered up  the  possession  to  Purcell 
286  the  rightful  owner.  '  *These  are  the 
circumstances,  which  I  rely  upon,  to 
aid  the  presumption  arising  from  length  of 
time. 

The  principal  part  of  the  fifth  objection 
has  been  before  answered.  The  form  of  the 
deed  to  Northern  is  relied  upon.  It  is  of 
little  consequence,  what  sort  of  conveyance 
was  made,  as  to  the  point  we  are  discuss- 
ing. But  if  it  were  material,  I  would  con- 
tend, that  the  deed  of  lease  and  release  set 
forth  in  the  record,  is  a  statutory  convey- 
ance, as  much  so,  as  a  deed  of  bargain  and 
sale,  and  that  therefore  neither  could 
work  a  discontinuance,  nor  pass  a  greater 
estate  than  the  grantor  might  lawfully 
part  with.  There  might  perhaps  be  a 
common  law  deed  of  lease  and  release 
at  this  day,  but  then  the  lease  must 
not  (as  in  this  case,)  be  by  bargain 
and  sale,  and  recite  that  it  is  made 
for  the  purpose  of  enabling  the  lessee,  under 
the  statute  of  uses,  to  receive  a  release. 
As  to  the  warranty,  the  jury  have  not 
found  assets  descended  upon  the  issue  in 
tail. 

I  do  not  ask  the  court  to  presume  any 
thing,  so  as  to  supply  defects  in  the  writ, 
or  inquisition,  but  merely  a  fact  done  in 
pais  as  well  in  this  case,  as  in  that  of  a 
common  recovery,  viz.  a  surrender :  so  that 
the  difference  contended  for,  does  not 
weaken  the  authorities  cited. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 
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The  question  on  the  merits  is,  whether 
George  Sisson's  deed  of  lease  and  release  to 
Northern  in  1725,  prevented  the  operation 
of  the  writ  of  ad  quod  damnum  in  1736,  and 
his  deed  to  Purcell  in  1737.  This  may  very 
much  depend  upon  the  actual  seisin  and 
possession  of  the  parties ;  as  to  which,  the 
findings  are  uncertain,  and  directly  contra- 
dictory to  each  other. 

1st,  They  find  that  George  Sisson  en- 
tered by  virtue  of  his  grandfather's  will  in 
1698,  and  was  seised  and  possessed,  and 
being  so  seised  and  possessed,  did  in  1736 
sue  out  the  writ,  and  in  1737  conveyed  the 
land  to  Purcell.  Afterwards  they  find,  that 
in  1725  (an  intervening  period  between  1698 
and  1736)  the  same  Sisson  conveyed  the  same 
land  to  Northern,  and  that  he  was  thereof 
seised  and  possessed,  in  contradiction  to 
the  former  finding. 

Again ;  they  find  that  by  virtue  of  the 
deed  of  1737,  Purcell  entered,  and  was  seised 
and  possessed,  and  was  so  seised  and  pos- 
sessed at  his  death  in  1761.  Afterwards  it 
is  stated  that  Northern  was  seised  and  pos- 
sessed after  1737  and  that  his  son  after  1747 
delivered  up  the  possession  to  Purcell. 

These  might  be  reconciled  by  a  strained 
construction,  so  as  to  avoid  a  contradic- 
tion, but  the  court  do  not  think  it  right 
287  to  ^proceed  to  judgment  upon  so  un- 
certain a  verdict  as  to  this  fact. 

The  judgment  of  the  District  Court  must 
be  reversed  for  these  reasons,  and  the  cause 
remanded  for  a  new  trial. 


Elizabeth  Applebury  and  Others  v. 
Anthony's  Executors. 

October  Term,  1794. 

Equity  Practice— Lost  Deeds—When  Qraatees  Cannot 
Set  Up«— Case  at  Bar.—The  ffrandfatber,  who  had 
promised  before  marrlaffe,  to  give  his  daughter  a 
neg-ro-woman,  made  a  conveyance  of  her  after 
the  marriafire,  and  with  the  consent  of  the  father, 
to  the  children  of  his  dauffhter  begotten,  and  to 
be  beffotten.  The  next  day  the  firrandfather  and 
father  a«rreed  to  exchansre  the  above  neffro  for 
another,  which  was  duly  carried  into  execution. 

5ame— Same— Same— Same.— Bill  by  the  children  to 
set  up  the  first  deed,  which  was  lost,  and  for  a  de- 
cree for  the  neffro  named  in  it,  dismissed. 

equitable  Title— When  Owner  Estopped  to  Set  Up  aalmt 
—Case  at  Bar.— If  the  owner  of  an  equitable  title 
stand  by,  and  suffer  another  to  purchase  without 
disclosing-  his  title,  he  is  firuilty  of  a  fraud  suffi- 
cient to  defeat  his  claim.  Buta  legal  claim  cannot 
be  so  lost  even  in  favor  of  a  purchaser,  and  it  is 
doubtful  if  even  an  equitable  claim  can  be  so  lost, 
in  the  case  of  a  mere  voluntary  conveyance. 

This  was  an  appeal  from  a  decree  of  the 
Hi^h  Court  of  Chancery,  reversing  a  decree 
of  the  County  Court  in  favor  of  the  appel- 


*Lo5t  Deed*.— See  note  to  Ward  v.  Webber,  1  Wash. 
274,  citing  the  principal  case:  monographic  note  on 
"Deeds"  appended  to  Fiott  v.  Com..  12  Gratt  564. 

tBqaltable  Rights— When  Owner  Cannot  Recover.— 

On  this  question,  the  principal  case  is  cited  in  foot- 
note to  Hooe  v.  Pierce,  1  Wash.  212;  Green  v.  Price, 
1  Munf.  458. 


lants,  the  children  of  Thomas  Applebury, 
in  the  suit,  who  were  plaintiffs.  The  bill 
states  a  marriage  agreement  between 
Thomas  Applebury,  father  of  the  plaintiffs, 
and  James  Anthony,  their  grandfather,  by 
which  the  grandfather  promised  to  give  to 
the  said  Applebury,  a  slave  named  Lucy, 
in  marriage  with  his  daughter,  the  mother 
of  the  plaintiffs.  That  the  marriage  took 
effect,  and  the  grandfather  refusing  to  de- 
liver the  slave,  the  father  brought  a  suit  to 
recover  her.  That  the  suit  was  referred  to 
arbitration,  when  the  grandfather  finding 
it  would  be  decided  against  him,  he  pro- 
posed to  convey  the  slave  to  all  the  children 
of  his  daughter,  begotten,  or  to  be  begot- 
ten, with  which  proposition  Applebury 
closed,  and  dismissed  his  suit. — That  in 
May  1769  the  grandfather  executed  a  deed  for 
the  slave  according  to  the  terms  of  the  com- 
promise, which  deed  is  lost  or  mislaid. 
That  the  grandfather  died  in  1784,  and  that 
the  defendants  are  his  executors,  and  refuse 
to  deliver  Lucy  and  her  children ;  and  to 
compel  them  to  do  so,  is  the  prayer  of  the 
bill. 

The  answer  admits  the  marriage  contract ; 
the  suit  and  reference  thereupon  ;  that  Lucy 
was  determined  to  be  the  property  of  Ap- 
plebury, and  she  was  soon  afterwards  deliv- 
ered into  his  possession.  That  upon  an 
application  made  by  the  grandfather  to 
Applebury,  the  latter  agreed  to  exchange 
Lucy  and  her  children,  for  a  slave  called 
Din&h,  and  two  notes  of  hand  for  £6Q  which 
were  delivered,  and  Lucy  was  retained 
by  the  grandfather;  that  a  receipt,  ex- 
pressing this  exchange,  was  signed  by 
Applebury,  in  May  1769.  They  admit 
a  deed  from  the  grandfather 
288  *to  Applebury,  for  Lucy,  which 
was  put  into  the  hands  of  a  third  per- 
son, and  which  was  after  the  exchange  de- 
livered to  the  defendants  by  an  .order  from 
Applebury. 

The  deed  of  the  grandfather  dated  in 
May  1769  to  the  children  of  Applebury  is 
proved  by  the  deposition,  and  that  it  was  de- 
livered to  a  third  person  to  be  recorded. 
The  answer  is  fully  supported  by  the  testi- 
mony. 

The  decree  of  the  County  Court  which 
was  in  favor  of  the  plaintiffs,  was  reversed 
in  the  Court  of  Chancery. 

Copland  for  the  appellants.  The  children 
of  Applebury  taking  a  legal  estate  under 
the  deed,  as  purchasers,  not  under  their 
father,  but  under  James  Anthony  the 
grandfather,  the  father  had  no  right  to  sell, 
exchange,  or  in  any  manner  to  defeat  that 
right.  They  stand  upon  the  same  ground 
as  all  other  persons  who  apply  to  a  (jourt  of 
Kquity  to  set  up  deeds  lost  or  destroyed  by 
accident  or  fraud ;  and  the  deed  in  question 
having  been  destroyed  by  the  testator  of  the 
defendants,  this  court  will  establish  it 
without  regarding  the  unauthorised  inter- 
ference of  the  father. 

Marshall  for  the  appellees.— The  equi- 
table right  to  these  slaves  was  originally  in 
the  father  himself ;  and  the  subsequent  con- 
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veyance  to  the  children  being  without  con- 
sideration, they  are  merely  volunteers 
against  the  representatives  of  James  An- 
thony, whose  testator  was  a  purchaser,  for 
valuable  consideration,  of  the  father's  orig- 
inal equitable  title.— So  that  this  is  not 
the  case  of  a  contest  between  volunteers,  but 
that  of  a  volunteer  asking  the  aid  of  this 
court  against  a  purchaser  for  valuable  con- 
sideration; in  which  case,  I  conceive,  a 
Court  of  Equity  will  not  interfere.  The  only 
deposition  in  the  cause  is  that  of  the  father, 
who  says,  that  he  considered  himself  enti- 
tled to  dispose  of  the  negro  mentioned  in 
the  deed,  which  leaves  a  strong  presump- 
tion, that  the  deed  was  delivered  as  an 
escrow. 

Copland  in  reply.  I  do  not  rely  upon  the 
deposition,  because  the  answer  admits  the 
conveyance.  As  to  the  main  point,  there 
can  be  no  good  reason,  why  this  court 
should  not  set  up  a  deed  destroyed  by  the 
party  who  gave  it,  because  he  had  pur- 
chased the  property  from  a  person,  who  he 
knew  had  no  right  to  dispose  of  it.  Such  a 
bargain  could  not  bind  the  present  plain- 
tiffs. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

This  being  an  application  to  a  Court  of 
Equity,  to  restore  a  lost  deed  to  its  legal 
validity,  it  becomes  important  to  consider 
whether  the  deed,  if  restored,  has  any 
289  legal  force.  It  is  *the  deed  of 
the  grandfather,  for  slaves,  to  which 
he  had,  at  the  time,  no  title.  For  upon  the 
state  of  the  case,  the  title  appears  to  have 
been  in  Applebury  the  father. 

But  it  is  said,  that  this  deed  was  made 
with  the  consent  and  privity  of  Applebury, 
and  therefore  ought  to  bind  him ;  to  this 
there  are  two  answers.  1st,  It  is  admitted, 
that  if  a  man  has  an  equitable  title  only, 
and  stands  by,  and  suffers  another  to  pur- 
chase without  disclosing  his  title,  he  is 
guilty  of  a  fraud,  which  shall  defeat  him  of 
his  equitable  claim.  But  it  is  supposed, 
that  a  legal  claim  could  not  be  so  lost,  even 
in  favor  of  a  purchaser ;  and  it  Is  doubted,  if 
even  an  equitable  claim  would  be  destroyed 
by  that  circumstance,  in  the  case  of  a  mere 
voluntary  conveyance. 

But  2dly,  Suppose  the  children  had  this 
equity  against  their  father,  it  is  but  an 
equity,  which  may  be  opposed  by  circum- 
stances of  superior  equity  on  the  other  side, 
especially  on  behalf  of  the  grandfather,  who 
was  a  fair  purchaser,  and  had  his  deed  de- 
livered to  him  without  the  same  having 
been  recorded. 

The  whole  transaction  was  fair.  The 
grandfather  who  was  bound  to  give  Lucy  to 
Applebury,  conveyed  her  to  his  children 
with  his  consent  and  approbation.  The 
next  day  an  agreement  was  made  between 
the  same  parties  to  substitute  a  valuable 
consideration  for  Lucy,  and  this,  not  with 
any  fraudulent  view,  but  upon  the  laudable 
motiye  of  gratifying  the  wishes  of  the 
slave.  The  consideration  was  paid ;  Lucy 
redelivered;    and    the  deed  restored  to  the  I 


grandfather.  And  now,  the  grandchildren 
are  endeavoring  to  set  up  this  voluntary 
deed,  made  upon  a  contract  between  their 
father  and  grandfather,  who  agreed  without 
any  fraudulent  intention  to  change  the 
contract,  and  to  cancel  the  deed,  whilst  it 
was  in  their  power  to  do  so,  (it  not  being 
recorded,)  notwithstanding  their  father's 
estate  was  thereby  augmented,  in  conse- 
quence of  the  consideration  paid  for  Lucy. 
So  that  they  have  a  chance  at  least,  of  re- 
ceiving an  equivalent,  if  they  should  get 
Dinah  and  the  two  other  slaves  purchased 
with  the  £6d  which  the  father  may  give 
them  in  lieu  of  Lucy.  The  grandfather  has 
already  paid  Applebury  his  wife's  fortune, 
and  if  the  plaintiffs  were  to  succeed  in  this 
suit,  they  would  compel  the  grandfather  to 
pay  it  over  again. 

Upon  the  whole,  the  plaintiffs  have 
neither  law  nor  equity  in  their  favor.  The 
defendant  Anthony  has  both,  and  the  de- 
cree of  the  Chancellor  is  right.  But  it  may 
be  necessary  to  distinguish  this  case  from 
that  of  Ward  v.  Webber  and  wife, 
290  *(see  ante  p.  274)  where  a  voluntary 
conveyance  by  a  father  to  a  child, 
being  cancelled  by  the  father,  was  restored 
to  its  legal  validity : 

1st,  In  that  case  the  father  was  proprietor 
of  the  estate,  and  had  a  power  to  convey. 
In  this  the  grandfather  had  no  title  and  this 
original  defect  was  to  be  supplied  in  e<}uity 
by  the  consent  of  the  father,  and  so  liable 
to  be  opposed  by  superior  equity. 

2dly,  In  that  case  the  deed  was  delivered 
into  the  daughter's  keeping,  who  was  of  full 
age,  and  was  privately  cancelled  by  the 
father,  without  her  consent :  in  this,  the 
children,  if  they  were  in  being,  had  no 
hand  in  the  transaction,  nor  had  they  even 
the  deed.  The  father  who  consented  to 
accept  it,  relinquished  it  the  next  day,  and 
gave  it  up  to  the  donor. 

3dly,  The  defendant  in  that  case,  was  a 
mere  volunteer,  here,  he  is  a  fair  purchaser, 
for  a  valuable  consideration,  so  that  the 
cases  are  wholly  dissimilar,  and  the  decree 
perfectly  reconcileable. 

Decree  affirmed. 


Smaltwood  v.  Mercer  &  Hansborough. 

October  Term.  1794. 

Ssl«    of  LftBd    upon  Condltiott— Failure    to   Perform 
Condition—  Effect  upon  PurchsMr  with  Notice.*—  A. 

agrees  by  an  arbitration  bond,  to  sell  Ills  rifirbt  to 
land  In  possession  of  B..  if  tbree  persons,  named 
m  the  condition,  sball  by  a  certain  day  make  an 
award  in  favour  of  his  (A.'s  title,)  and  fix  the  price 
which  B.  shall  pay  for  it.  No  award  was  made. 
C.  a  purchaser  of  the  land  from  B.,  with  full  notice 


^Sale  of  Land  upon  Condition— Failure  to  Perform 
Condition— Effect. -The  principal  case  is  cited  and 
approved  in  Jones  v.  Hubbard,  6  Call  217:  Jones  v. 
Hubard,  6  Mnnf.  264:  Dandrldg-e  v.  Harris,  1  Wash. 
828.  See  monographic  note  on  "Specific  Perform- 
ance*' appended  to  Hanna  v.  Wilson,  3  Oratt  243: 
Arbitration  and  Award*'  appended  to  Basse tt  ▼. 
Cunningham.  9  Gratt  6B4. 
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of  the  above  bond  and  agreement,  cannot  com- 
pel A.  in  Equity  to  make  a  conveyance,  nor  to 
submit  those  points  to  any  other  mode  of  adjusts 
ment 

This  was  an  appeal  from  the  High  Court 
of  Chancery,  dismissing  the  bill  of  the  ap- 
pellant. The  case  was  as  follows. — Mercer 
being  in  possession  of  a  tract  of  land,  to 
a  part  of  which  Hansborough  was  entitled 
as  heir  to  his  mother,  (and  which  had  been 
sold  to  the  father  of  Mercer,  by  the  father 
of  Hansborough,  without  the  privy  exam- 
ination of  the  mother)  proposed  selling  it 
to  Smallwood,  who  hearing  of  the  title  of 
Hansborough,  objected  thereto.  Mercer, 
to  remove  this  obstacle,  applied  to  Hans- 
borough, and  a  bond  dated  March  26th  1783, 
was  entered  into,  with  a  condition,  the 
material  parts  of  which  are  as  follows, 
viz:  '* whereas  certain  matters  of  contro- 
versy now  depend,  and  subsist  between  the 
above  named  Mercer,  and  the  above  bound 
Hansborough,  that  is  to  say,  a  claim  which 
the  said  Hansborough  pretends  to  have  to 
1333^  acres  of  land,  now  in  the  possession 
of  the  said  Mercer,  and  which  the  said 
Hansborough  claims  as  heir  at  law  to  his 
mother  Lettice,  whom  the  said  Mercer  ad- 
mits to  be  one  of  the  daughters  and 
291  *co-heiresses  of  Joseph  Sumner  de- 
ceased ;  and  also  admits  the  said  land 
to  be  the  same,  which  the  late  John  Mercer, 
father  of  the  said  Mercer,  purchased  of 
the  father  of  the  said  Hansborough,  as, 
and  for,  the 'reversion  of  one  third  of  400 
acres,  called  the  dower  of  the  widow  of  the 
said  Joseph  Sumner;  also  a  claim  the  said 
Mercer  has,  or  may  have  against  the  said 
Hansborough,  as  executor  of  his  father, 
for  the  value  of  the  said  land,  in  case  the 
same  shall  be  adjudged  to  the  said  Hans- 
borough,—-he  the  said  Hansborough,  hereby 
acknowledging  assets  in  his  hands  sufficient 
to  make  satisfaction  for  the  said  1333^ 
acres,  and  also  acknowledging  the  said 
Mercer  to  have  all  the  right  of  his  father, 
under  the  deed  from  the  said  Hansborough, 
which  several  disputes  the  said  Mercer  and 
the  said  Hansborough  have  agreed  to  sub- 
mit to  the  arbitration  &c.  of  Joseph  Jones, 
Alexander  Rose  and  Andrew  Buchanan,  or 
any  two  of  them,  to  be  adjudged  &c.  and 
in  manner  following,  viz:  if  they  shall 
adjudge  the  said  Hansborough  to  be  enti- 
tled to  said  land,  they  shall  award  the  said 
Mercer  to  pay  the  said  Hansborough,  the 
value  thereof  in  money,  upon  receiving  a 
conveyance  of  the  said  land  from  said 
Hansborough ;  and  as  to  the  dispute  be- 
tween the  said  Mercer  and  the  said  Hans- 
borough, as  executor  of  his  father,  it  is 
agreed,  the  same  shall  be  adjusted  as  fol- 
lows, viz;  if  the  said  arbitrators  shall  ad- 
judge the  estate  of  the  said  Hansborough 
liable  to  make  good  the  value  of  the  said 
land,  they  shall  adjudge  what  value  shall 
be  paid,  and  may  allow  the  said  Hans- 
borough to  retain  such  value  in  his  hands, 
in  full,  towards  the  consideration  they 
shall  adjudge  to  be  paid  for  the  said  lands. 
The  condition  is,  if  the  said  Hansborough 
shall  in  all  things  do  and  perform  the  award 


Ac.  which  the  said  arbitrators  shall  make 
touching  the  premises,  (provided  the  same 
be  made  in  writing  ready  to  be  delivered  on 
or  before  the  30th  of  June  next)  then  &c. 
&c.  To  which  was  annexed  the  following 
memorandum,  viz:  *^It  is  agreed,  if  the  leg- 
atees ot  the  said  J.  Hansborough,  (the 
father)  shall  dissent  from  the  claim  of  the 
said  Mercer,  against  the  said  Hansborough, 
on  the  covenants  in  the  deed  of  the  said  J. 
Hansborough  being  arbitrated,  then  the 
arbitrators  shall  be  discharged  from  that 
part  of  the  business  before  submitted  to 
them.  And  it  is  agreed,  the  said  Haas- 
borough  shall  enter  an  appearance  that  the 
suit  of  the  said  Mercer,  in  an  action  of 
covenant  in  the  General  Court,  and  allow 
the  same  to  go  on  with  all  legal  dispatch 
to  a  judgment,  'till  when,  said  Hansborough 
agrees  to  wait  with  said  Mercer,  for 
292  whatever  *the  said  arbitrators  shall 
adjudge  the  said  Mercer  to  pay  for 
the  said  133)^  acres,  and  then  to  discount 
therefrom  what  may  be  recovered  in  the  ac- 
tion of  covenant ;  and  further,  the  said 
Hansborough  agrees  that  he  will  make  the 
said  Mercer  deeds  for  the  said  lands,  imme- 
diately upon  payment  of  the  value  to  be 
awarded,  or  upon  receipt  of  a  bond  for  the 
same,  with  such  security  as  the  said  Hans- 
borough shall  agree." 

This  bond  being  shewed  by  Mercer  to 
Smallwood,  the  latter  after  consulting 
counsel  was  induced  to  make  the  purchase, 
and  paid  the  consideration  money  agreed 
upon.  The  award  was  never  made,  on  ac- 
count of  the  refusal  of  one  of  the  arbitra- 
tors to  act,  because  he  had  previously  given 
in  his  opinion  to  Hansborough  with  respect 
to  his  title.  Mercer  offered  to  concede  the 
title  to  be  in  Hansborough,  and  to  give 
him  bond  and  security  to  pay  as  much  per 
acre  for  the  133J^  acres,  as  he  was  to  re- 
ceive from  Smallwood  for  the  whole  tract, 
which  offer  was  refused.  Hansborough 
brought  an  ejectment  against  Smallwood, 
upon  which  Smallwood  exhibited  this  bill 
praying  for  an  injunction  and  convey- 
ance. Upon  the  institution  of  this  suit, 
Mercer  brought  an  action  of  covenant 
against  Hansborough  as  executor  to  his 
father. 

Marshall  for  the  appellant.  This  bond 
contains  a  positive  agreement  on  the  part 
of  Hansborough  to  sell  the  land  in  ques- 
tion, and  the  agreement  as  to  the  sale, 
could  not  be  dependent  upon  the  award,  the 
object  of  which  was,  merely  to  decide  upon 
the  title  of  Hansborough,  to  fix  the  price 
of  the  land,  and  the  damages  to  be  paid  by 
Hansborough  out  of  the  assets  of  his 
father,  for  the  breach  of  his  contract,  in 
not  warranting  the  title  of  the  land.  The 
circumstances  which  attended  the  giving 
of  that  bond,  prove  incontestibly,  that  this 
was  the  intention  and  design  of  the  bond. 
Hansborough  knew. of  Smallwood's  inten- 
tion to  purchase,  and  his  objection  on  ac« 
count  of  Hansborough*s  claim  to  the  land. 
To  remove  this  objection,  he  gave  the 
bond,  which  was  shewn  to  Smallwood,  and 
it  had    the  expected  effect.    A  third  person 
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paying  his  money  in  consequence  of  this 
agreement,  onght  not  to  be  affected  by  the 
fault  either  of  Hansborough,  or  of  Mercer, 
in  failing  to  adjust  those  other  matters  of 
dispute,  which  only  concerned  themselves. 
The  proviso,  that  the  award  should  be 
made,  and  delivered  within  a  stated  time, 
does  not  alter  the  case,  because  it  could 
only  relate  to  the  matters  submitted,  which 
were  the  price  and  damages,  not  the  sale, 
which  is  positively  stipulated  for,  whatever 
might  be  the  event    of    those    subjects   of 

dispute.  But  further;  Hansborough, 
293      by  appointing  a  ^referee,  who  he  knew 

could  not  act,  committed  a  fraud,  and 
he  will  therefore  be  bound  to  submit  to 
some  other  equitable  mode  of  adjusting 
the  price. 

Campbell  for  the  appellee.  If  this  court 
be  called  upon  to  decree  a  specific  execution 
of  an  agreement,  it  must  be  done  in  the 
way  agreed  upon  by  the  parties,  and  in  no 
other.  For  otherwise,  it  would  be  to  make, 
not  to  execute  an  agreement ;  and  if,  from 
any  circumstance,  it  cannot  be  executed  in 
that  way,  this  court  must  leave  the  parties 
to  their  legal  remedy.  It  is  to  be  observed, 
that  Smallwood,  knowing  of  Hansborough's 
title,  can  stand  in  no  better  situation  than 
Mercer  would,  if  he  were  plaintiff.  This 
obligation  is  to  be  binding  in  the  whole, 
or  not  at  all.  Now  what  does  Hansborough 
bind  himself  to  perform?  The  award  of 
the  arbitrators.  That  is,  if  they  say,  he 
hath  a  title,  they  are  to  decide  upon  the 
price  which  Hansborough  shall  take  for  the 
land.  But  upon  what  condition  is  Hans- 
borough bound  to  sell  for  that  price?  That 
the  decision  be  made  within  a  limited  time. 
If  this  condition  be  not  performed,  he  is 
not  bound  at  law,  and  upon  what  principle 
can  he  be  bound  in  equity?  He  might,  for 
the  purpose  of  putting  an  end  to  litigation, 
and  with  a  view  of  receiving  the  value  of 
the  land  within  a  short  period,  be  disposed 
to  sell  his  right,  which  otherwise  he  would 
not  have  been  induced  to  do,  if  kept  in  sus- 
pence  beyond  that  time.  But  after  that 
time  is  passed, — litigation  still  hanging 
over  him, — the  purchase  money  at  this  day 
unpaid,  and  he  forced  at  length  to  assert 
his  right  in  a  court  of  law :— after  so  great 
a  lapse  of  time,  and  after  he  has  been  com- 
pelled to  incur  all  the  trouble  and  expence, 
which  he  so  anxiously  wished  to  avoid ; — 
can  it  be  just  or  equitable,  that  he  should 
be  still  bound  to  sell,  tho'  he  agreed  to  do 
so  upon  a  condition  only,  which  has  not 
been  performed?  It  is  impossible.  But 
what  can  this  court  do?  They  cannot  ap- 
point referees ;  for  they  may  not  be  agree- 
able to  the  parties.  And  if  the  court  Oould 
appoint  them,  still  the  award  cannot  now 
be  made  within  the  time  fixed  upon  by  the 
parties,  and  consequently,  the  prayer  of  the 
bill  which  is  for  a  specific  execution  of  that 
agreement,  cannot  be  decreed.  The  result 
of  the  whole  is,  that  this  court  must  remain 
neuter  between  the  parties,  and  leave  them 
to  the' law. 

Marshall  in  reply.    I  yet  insist,    that  the 


agreement  to  sell  is  absolute.  The  busi- 
ness of  the  arbitrators  is  stated  in  the 
preamble  to  the  condition,  namely,  to  de- 
cide the  right  of  Hansborough  to  the  land, 
the  price  to  be  paid  by    Mercer,    and 

294  Mercer's  *claim  to  damages.     But  the 
arbitrators  are  not  to  decide,  whether 

Hansborough  is  to  sell,  or  not.  If  they 
were,  then  I  admit  the  full  operation  of  the 
proviso.  But  that  is  not  submitted:  the 
bond  itself  is  compleat  evidence  of  a  prior 
agreement  to  sell ;  for  in  all  bargains,  it  is 
usual  for  the  vendor  to  a^^ee  to  sell,  before 
the  price  is  spoken  of.  This  previous  point 
being  settled,  the  consideration  and  terms 
follow  next,  and  is  either  fixed  by  the  stip- 
ulation of  the  parties,  or  left  to  depend 
upon  other  modes  of  ascertainment.  I  ad- 
mit, that  the  court  cannot  appoint  referees; 
but  if  it  be  clear,  that  a  sale  was  agreed 
upon  and  that  the  award  which  was  tw»  fix 
the  price,  has  been  prevented  by  accident 
or  fraud,  this  court  may  compel  a  specific 
performance  as  to  the  sale,  and  direct  a 
jury  to  settle  the  price.  In  the  case  of  Koss 
and  Anderson  in  this  court,  a  similar  decree 
was  made  transfering  this  power  from  ar- 
bitrators to  a  jury.  With  greater  reason 
ought  it  to  be  done  in  this  case,  where  the 
party  himself  prevented  the  award  by  ap- 
pointing an  arbitrator,  who  he  knew  could 
not,  or  ought  not  to  act,  and  knowing  too, 
that  Mercer's  view  in  obtaining  the  bond 
was  to  enable  him  to  sell  to  another. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  question  is,  whether  a  Court  of 
Equity,  upon  the  agreement,  and  the  facts 
stated,  will  compell  Hansborough  to  convey 
his  land,  upon  receiving  the  value  thereof, 
to  be  ascertained  either  by  the  price  which 
Smallwood  gave  Mercer;  by  appointing 
new  valuers,  or  by  a  jury. — It  is  to  be 
premised,  that  Smallwood,  is  in  no  better, 
or  worse  situation  than  Mercer,  since  he 
purchased  with  notice  of  the  written  agree- 
ment, without  any  further  information,  or 
promise  from  Hansborough,  who  is  not 
bound  by  any  mistaken  opinion  formed  of 
that  agreement,  either  by  Smallwood,  or 
by  his  counsel.  He  seems  to  have  consid- 
ered as  fixed,  sundry  events,  then  con- 
tingent; namely,  that  the  arbitrators  would 
decide  the  title,  and,  if  in  favor  of  Hans- 
borough, that  they  would  ascertain  the 
price  to  be  paid  for  the  land,  and  that 
Mercer  would,  in  case  that  price  was  not 
discounted  by  his  claim,  pay  the  value,  or 
give  bond  with  satisfactory  security  for  the 
same.  If  all  these  things  had  been  done 
Hansborough  would  indeed  have  been  com- 
pellible  in  equity  to  convey.  But  Smallwood 
never  could  conceive,  that  Hansborough 
was  to  convey  his  land  at  all  events,  with- 
out even  knowing  the  price  he  was  to  re- 
ceive for  it,  or  without  having  any 
satisfactory  assurance,  that  he  should 

295  ever  get  any  thing.     Such  a  *convey- 
ance  I  believe  no  Court  of  Equity  ever 

compelled  a  defendant  to  make. 
It  was  contended  by  Mr.    Marshall,    that 
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the  sale  was  not  refered  to  arbitration,  but 
was  made  by  the  parties  themselves,  and 
that  the  arbitrators  were  only  to  settle  the 
valne.  It  would  seem  a  strange  sale,  in 
which  such  necessary  ingredients,  as  price, 
and  the  vendor's  right  to  sell,  were  in  sus- 
pence.  It  would  be  more  properly  de- 
scribed, by  calling  it  an  inchoate  contract 
for  a  sale,  provided  the  arbitrators  de- 
termined in  favor  of  the  vendor's  title, 
fixed  the  price,  and  that  the  other  requisites 
were  complied  with,  none  of  which  were 
done,  and  consequently  the  contract  never 
was  compleated. 

In  cases  of  bonds  to  perform  awards, 
there  are  two  remedies,  1st,  at  law  upon 
the  bond,  in  which,  a  plea  that  the  arbitra- 
tors made  no  award,  would,  if  true,  defeat 
the  plaintiff's  action.  2dly,  If  any  act  be 
awarded  lo  be  done,  for  which  a  com  pleat 
remedy  cannot  be  had  at  law,  such  as  to 
make  a  conveyance,  a  bill  in  equity  for  a 
specific  performance  of  the  award  is  com- 
mon and  proper.  But  how  the  Court  can 
decree  the  specific  performance  of  the  con- 
dition of  a  bond  to  perform  an  award,  when 
in  fact  no  award  has  been  or  can  be  made, 
is  not  discernable.  But  the  bond  is  relied 
upon,  as  containing  an  agreement  to  sell, 
which  agreement  is  sought  to  be  specifically 
executed.  That  agreement  it  has  been 
shewn  was  only  a  treaty,  never  brought 
to  perfection,  for  want  of  the  award. 
And  that  this  was  the  eftect  of  the 
arbitrators  refusing  to  act,  seems  to  have 
been  well  understood,  both  by  Mercer  and 
Hansborough.  The  former  makes  new  prop- 
ositions which  the  other  declines,  and 
brings  his  ejectment,  and  Mercer  brings 
his  action  of  covenant,  each  pursuing  his 
original  remedy,  as  if  no  agreement  had 
ever  subsisted.  It  is  true,  if  the  agreement 
had  been  perfect,  (since  Small  wood  pur- 
chased under  it,  and  both  the  defendants 
knew  it,)  and  they  had  consented  to  dis- 
solve it,  it  would  have  been  a  fraud  upon 
the  plaintiff,  against  which,  a  Court  of 
Equity  would  have  relieved.  But  no  such 
ingredient  appears,  and  every  thing  de- 
pends upon  the  original  agreement.  That 
agreement  never  having  been  perfected, 
there  is  no  foundation  for  the  interposition 
of  the  Court  of  Equity,  and  therefore  we 
affirm  the  decree. 


2%  *Buckner  and  Others  Trustees  of  Bev- 
erley V.  Smith,  Stubblefield,  Graham, 
and  Dixon's  Executors. 

October  Term.  1TO4. 

Bonds— Qaming  Consideration— When  Obllflror  Estopped 

to  Set  Up  against  Assignee.*— The  assignee  of  a  bond 


*Bonds— Qamlng  Consideration— When  Obligor  Bs. 
topped  to  Set  Up  against  Assignee.— For  the  proposi- 
tion that,  the  assignee  of  a  bond  given  for  a  gaming 
consideration,  stands  in  no  better  situation  than 
the  obligee  would  have  done,  unless  he  is  Induced 
by  assurances  of  payment  from  the  obligor  to  be- 
come the  purchaser  of  the  bond,  the  principal  case 
is  cited  lu  Woodson  v.  Barrett,  2  Hen.  &  M.  88:  Dade 


given  for  a  gaming  consideration,  stands  in  no 
better  situation  than  the  obligee  woald  bave 
done:  but  it  is  otherwise,  both  at  Law  and  In 
Equity,  if  he  be  induced  by  assurances  of  pay- 
ment from  the  obligor  to  become  the  purchaser 
of  the  bond. 

This  was  an  appeal  from  the  High  Court 
of  Chancery  dismissing  the  bill  of  the  com- 
plainants who  are  now  appellants. —The 
case  was  as  follows :  Beverley  during  his 
infancy  lost  a  considerable  quantity  of  to- 
bacco at  unlawful  gaming  with  the  defend- 
ant Smith ;  who  for  valuable  consideration 
gave  to  Stubblefield  an  order  upon  Beverley 
for  25,000  pounds  of  tobacco.  Beverley  ac- 
cepted the  order,  and  afterwards  gave  his 
bond  to  Stubblefield  for  the  amount.  Stub- 
blefield assigned  the  bond  to  Graham,  and 
Graham  to  Dixon,  each  paying  for  the  same 
a  valuable  consideration.  Upon  an  action 
brought  by  Dizon  upon  the  bond,  Beverley 
confessed  a  judgment.  He  afterwards  con- 
veyed his  estate  to  the  appellants  in  trust, 
to  pay  his  debts,  and  to  apply  the  residue, 
towards  the  support  of  his  family.— The 
trustees  understanding  the  real  nature  of 
this  demand,  filed  their  bill  in  the  High 
Court  of  Chancery  praying  an  injunction 
to  this  judgment,  and  charging  that  Stub- 
blefield, Graham,  and  Dixon,  had  full  notice 
that  the  bond  in  question  was  given  for  a 
gaming  consideration,  before  they  re- 
spectively acquired  an  interest  in  it.  Stub- 
blefield in  his  answer,  denies  that  he  had 
notice  of  the  consideration  for  which  the 
bond  was  given.— Dixon,  just  previous  to 
his  death,  drew  up  the  heads  of  an  answer, 
and  swore  to  it,  denying  notice,  and  stating 
that  he  was  induced  to  accept  of  an  assign- 
ment of  the  bond,  by  Beverley,  who  assured 
him  that  the  bond  should  be  punctually  paid. 
His  executor's  answer  refers  to  those  heads, 
as  part  thereof.  The  answer  also  refers  to 
a  letter  from  Beverley  to  Dixon,  after  he 
had  come  to  full  age,  giving  assurances  of 
payment.  The  only  deposition  in  the  cause 
is  that  of  Smith,  one  of  the  defendants, 
who  does  not  answer,  nor  is  his  deposition 
excepted  to.  He  proves  the  consideration 
of  the  order  upon  which  the  bond  was  given, 
to  have  been  for  tobacco  lost  at  gaming  by 
Beverley,  and  that  Stubblefield  had  notice 
of  it,  at  the  time  the  order  was  given,  and 
agreed,  that  if  Beverley  should  accept  the 
order,    he   would  discharge  Smith  ^om  all 

responsibility. 
297         *Warden    for    the   appellants.    The 
infancy  of  Beverley  is  proven,  as  also 


V.  Madison,  5  Leigh  403^  Pettltv.  Jennings,  2  Rob. 
676,  691,  692  (see  note) :  Steptoe  v.  Pollard,  80  Gratt. 
701 :  Raynolds  v.  Carter,  12  Leigh  172.  The  principal 
case  Is  also  cited  in  Sklpwlth  v.  Strother,  S  Rand. 
216.  See  also,  on  this  question.  Hoomes  v.  Smock,  1 
Wash.  889;  Mayo  v.  Giles,  1  Munf.  688:  Stockton  v. 
Cook,  3  Munf.  68;  Meredith  v.  Salmon.  81  Oratt  70S: 
the  principal  case  is  reported  in  I  Am.  Dec.  468,  with 
note:  monographic  notes  on  "Bonds''  appended  to 
Ward  V.  Chum,  18  Gratt  801:  "Gaming"  appended 
to  Neal  V.  Com..  22  Gratt.  917:  "Assignment"  ap- 
pended to  Ragsdale  V.  Hagy.  9  Gratt.  409. 
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notice  to  Stnbblefield,  who  does  not  posi- 
tively deny  it,  but  only  says  that  he  was 
not  concerned  in  the  gaming  transaction. 
It  is  also  fairly  to  be  presumed,  that  the 
other  defendants  knew  of  it.  But  whether 
this  were  the  case  or  not,  Dixon  ought  not 
to  have  recovered;  for  tho'  an  assignee 
without  ^otice,  might  in  some  cases  be  a 
sufferer,  i)y  considering  him  as  standing  in 
no  better  situation  than  the  assignor,  yet, 
this  individual  inconvenience  is  very  far 
short  of  the  public  mischief, '  which  would 
be  produced  by  giving  validity  to  a  bond  of 
this  sort,  because  it  had  got  into  the  hands 
of  an  assignee.  For  if  the  winner  could 
pay  his  own  debts,  or  make  a  valuable  use 
of  bonds  acquired  by  gaming,  it  would  be 
easy  for  him  at  any  time  to  evade  the  stat- 
ute, and  to  derive  every  advantage  which 
he  could  desire,  by  a  violation  of  the  law. 
The  case  of  Bowyer  and  Bampton  2  Str. 
1155  is  conclusive  upon  this  subject  It  is 
absurd  to  contend,  that  a  bond,  which  the 
law  has  declared  void  ab  initio,  can  by  any 
thing  subsequent  thereto  be  made  effectual. 

Campbell  for  Stubblefield.  The  appel- 
lant's counsel,  has  not,  in  the  course  of  his 
argument,  touched  the  only  point  in  the 
cause ;  and  that  is,  will  a  Court  of  Equity, 
after  a  judgment  fairly  obtained  at  law,  and 
where  the  defendant  has  waved  any 
legal  advantage  yrhich  he  might  have  had, 
interfere  to  set  aside  that  judgment  with- 
out some  special  circumstances  to  war- 
rant it?  The  case  before  the  court,  is  not 
one  of  those,  wherein  Chancery  can  claim 
jurisdiction.  It  is  not  a  case  of  trust,  fraud, 
or  accident.  It  is  not  a  bill  for  a  discovery, 
even  if  such  a  bill  in  a  case  like  this  could 
be  sustained.  The  plaintiff  does  not  pre- 
tend, that  he  is  destitute  of  other  evidence, 
than  what  he  can  draw  from  the  defend- 
ants, and  if  he  had  stated  such  a  charge  in 
nis  bill,  it  would  have  been  contradicted  by 
the  records,  wherein  a  deposition  appears, 
which  completely  proves  the  fact.  Neither 
is  this  application  warranted  by  the  act  of 
22  Geo.  II.  C.  25,  2  3,  which  authorises  a 
bill  of  discovery  only  where  actual  payment 
hath  been  made,  and  upon  a  discovery  and 
re-payment  by  the  winner,  excuses  him 
from  the  forfeiture  imposed  by  the  law.  So 
that,  upon  no  principle  whatever,  are  the 
plaintiffs  (who  stand  in  no  better  situation 
than  BeverlejT  did)  proper  in  this  Court. 

Wickham  for  Dixon's  executors.  I  shall 
in  the  first  place  object,  that  the  bond  in 
question,  is  not  proved  to  have  been  given 
upon  a  gaming  consideration.  It  is 
298  positively  denied  by  the  answers  *and 
those  answers  ar^  contradicted  only 
by  the  deposition  of  one  of  the  defendants, 
whose  evidence  can  have  no  greater  weight, 
than  his  answer  would  have  had,  which 
rould  not  have  operated  against  a  co-de- 
fendant. But  passing  over  this,  want  of 
notice  is  positively  denied  by  Dixon ;  and 
it  is  a  well  known  principle  in  this  court, 
that  if  the  plaintiff  and  defendant  are  both 
equally  innocent,  equity  will  not  interfere, 
but  will  leave  them  to  the  law.  That 
Dixon  was  entirely  innocent  is  not  denied : 


no  imputation  can  lie  against  him.  But  is 
Beverley  so?  No.  In  the  first  place,  he 
violated  a  positive  law.  He  then  gave  a 
negotiable  paper,  importing  upon  its  face, 
the  evidence  of  a  just  debt.  This  is  sent 
into  circulation,  to  deceive  and  injure 
those,  who  might  unfortunately  become  its 
possessors.  But  above  all,  he  induces  Dixon 
to  throw  away  his  money  in  the  purchase 
of  that  bond,  under  assurances  of  its  being 
paid.  Shall  he  then,  who  hath  been  guilty 
of  a  fraud,  find  countenance  in  a  Court  of 
Equity  against  the  person,  upon  whom  that 
fraud  hath  been  practised,  and  who  was 
thereby  induced  to  throw  away  his  money? 
It  is  a  rule,  that  he  who  acquires  a  legal 
title  without  notice  of  an  equitable  claim 
opposed  to  it,  shall  not  have  it  questioned 
in  a  court  of  equity.  Thus  a  purchaser  for 
valuable  consideration,  without  notice  of  a 
prior  equitable  claim,  may  in  this  court, 
defend  himself  by  relying  upon  such  a  pur- 
chase.— Suppose  in  this  case,  the  money 
had  been  paid  by  Beverley,  (and  the  prin- 
ciple will  be  the  same  after  a  judgment) 
could  he  have  recovered  it  back  at  law? 
He  might  have  done  it  perhaps  under  the 
act  of  22  Geo.  II.  C.  25  if  he  had  brought 
his  action  within  three  months. — But  other- 
wise he  could  not,  as  the  law  itself  proves, 
by  affording  a  remedy,  and  prescribing  a 
time  within  which  it  should  be  asserted. 
And  if  he  could  not  recover  it  back  at  law, 
in  an  action  for  money  had  and  received, 
which  is  as  liberally  a  remedy  as  a  bill  in 
Chancery,  would  equity  ajisist  him?  I  con- 
tend it  would  not. 

Upon  the  whole,  I  trust,  that  the  decree 
will  be  affirmed:  but  if  it  should  be  sup- 
posed, that  the  appellants  are  entitled  to 
relief.  I  hope  it  will  not  be  granted  against 
Dixon's  executors,  whose  testator  was  en- 
tirely innocent,  and  who  have  the  benefit 
of  a  judgment  at  law.  For  since  all  proper 
parties  are  before  the  court,  it  would  be 
most  consistent  with  the  principles  of 
equity,  in  order  to  prevent  circuity  of  ac- 
tion, to  decree  at  once  against  the  person 
who  ought  ultimately  to  suffer. 

Mr.  Campbell  observed,  that  as  the  bill 
prayed  for  an  injunction,  the  court  must 
either   make    it   perpetual,    or  dismiss  the 

bill. 
299         *Mr.  Wickham,  in  answer  said,  that 
the  bill  prayed  for  general  relief,  and 
therefore  the  court  might   make  any  decree 
which  was  thought  equitable. 

Warden  in  reply.  Notice  is  not  positively 
denied  by  Stubblefield,  and  the  answer  of 
Smith,  not  having  been  excepted  to,  must 
be  considered  as  proper  evidence  in  the 
cause.  The  court  must  not  only  consider 
the  bond,  but  also  the  judgment  as  being 
void,  under  the  act  of  Assembly.  This  act 
gives  this  court  express  jurisdiction  in  the 
present  case,  and  the  policy  of  it  was  to 
compel  a  discovery  at  all  events,  that  the 
statute  might  not  by  any  device,  or  means 
whatever,  be  evaded.  For  if  resort  in  such 
cases  could  not  be  had  to  a  Court  of  Equity, 
the  consideration  of  such  bonds  could  sel- 
dom be   discovered,   nor  could  the  mischief 
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arising^  to  the  public,  from  such  pernicious 
practices,  be  prevented.  The  confession  of 
judgment  in  this  case,  cannot  alter  the 
rights  of  the  parties;  for  the  defendant 
may  not  always  know,  whether  he  can  es- 
tablish the  fact,  and  unless  he  could  prove 
it,  it  would  be  unnecessary  to  plead,  or 
even  to  defend  the  cause.  It  was  to  obvi- 
ate this  inconvenience,  that  the  remedy 
pointed  out  by  the  act  was  provided.  He 
cited  Dougl.  743,  which  recognizes  the  case 
of  Bowyer  A  Bampton. 

The  PRESIDENT  not  sitting  in  the 
cause,  LYONS,  J.  delivered  the  opinion  of 
the  court. — After  stating  the  case,  and  that 
the  assumpsit  of  Beverley  to  Dixon  was  af- 
ter he  came  of  age,  he  proceeded.  It  is  not 
important  to  decide  upon  the  propriety  of 
admitting  Mr.  Smith's  deposition.  The 
principal  objection  is,  that  this  was  a  gam- 
ing debt,  contracted  by  an  infant,  which 
no  subsequent  act  of  his,  nor  any  transfer 
could  make  valid.  It  is  in  general  true, 
that  an  assignee  of  a  bond  of  this  sort,  can 
be  in  no  better  situation  than  the  obligee, 
and  the  cases  cited  at  the  bar  sufficiently 
establish  the  point.  But  the  present  case 
is  very  different  upon  principle  from  those 
cases,  and  that  difference,  is  produced  by  the 
conduct  of  Beverley,  who  by  his  assurances 
of  payment,  induced  Mr.  Dixon  to  receive 
an  assignment  of  it.  He  not  only  concealed 
from  him  the  legal  objections  to  the  bond, 
but  afterwards  assumed  to  pay  it,  and  when 
sued,  voluntarily  confessed  a  judgment. 

The  privileges  allowed  to  infants  are  in- 
tended to  protect  them  from  injury,  not  to 
furnish  them  with  the  means  of  deceiving, 
and  of  defrauding  others ;  and  if  negotiable 
papers,  accepted  by  others,  under  all  the 
caution  used  by  Mr.  Dixon  in  this  case, 
were  permitted  to  be  set  aside,  there  would 
be  an  end  put  to  the  negotiability  of  such 
papers,  and  to  all  confidence  between 
300  man  *and  man.  Why  did  not  Bever- 
ley avail  himself  at  law,  of  the  sup- 
posed advantage,  which  he  now  relies  upon 
in  this  court?  But  suppose  he  had  pleaded 
it,  and  the  plaintiff  had  replied  the  special 
matter,  **that  he  had  been  induced  by  the 
defendant  to  receive  the  bond;"  upon  a  de- 
murrer, the  law  would  have  been  decided 
in  his  favor.  2  Mod.  279.  If  he  had  pleaded 
infancy,  he  might  have  avoided  the  bond, 
but  certainly  in  another  action,  the  plaintiff 
upon  proving  his  assumpsit  after  his  at- 
taining full  age  would  have  succeeded.  If 
then,  this  would  have  been  his  fate  at  law, 
upon  no  principle  can  he  expect,  that  a 
Court  of  Equity  will  assist  him  in  imposing 
upon  innocent  third  persons  a  loss  produced 
by  his  own  fraud. 

Upon  the  whole  the  court  affirm  the  de- 
cree. ^ 

Minnis,  Executor  of  Aylett  and  Others 
V.  Philip  Aylett. 
October  Term,  1794. 
Wlil»-Devlse  off  All  of  Testator**  Lancto-Bfffect  Where 
HeH—  Le— ehold  —  Weii  es  Freehold.*— Devise  to  A« 
•The  principal  case  is  reported  In  Wythe  219,  also 
-I  ted  In  Wilkins  v.  Taylor.  Wythe  847,  8M.  858.  854. 


and  his  heirs  of  "all  the  plantation  on  which  be 
(the  testator),  then  lived,  and  of  all  his  lands  in 
the  County  of  Kinir  William.  The  testator  was  at 
the  time  seised  in  fee  of  a  tract  of  land,  in  King 
William,  on  part  of  which  he  lived,  the  residue 
Yyeing  under  leases,  and  of  a  leasehold  estate  in 
another  tract  of  land,  in  the  same  Oonnty.held 
adversely  by  others,  but  which  was  recovered 
after  his  death  by  his  executors,  only  the  free- 
hold lands  passed  under  the  devise. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  ot  Chancery,  and  the  question 
depended  upon  a  clause  in  the  will  of  Wil- 
liam Aylett  the  father  of  the  appellee, 
wherein  he  devised  to  the  appellee  and  his 
heirs,  **the  plantation  on  which  he  then 
lived,  and  all  his  lands  in  the  county  of 
King  William,  also  his  land  in  Drummond*8 
neck  in  James  City  county.*'  The  testator 
at  the  time  of  making  his  will,  and  at  his 
decease,  was  seised  of  an  estate  of  inherit- 
ance, in  a  tract  of  land  in  the  county  of 
King  William,  upon  a  part  of  which  he 
lived,  the  residue  being  in  the  possession 
of  others,  under  leases.  He  was  also  en- 
titled to  a  leasehold  interest  for  the  term  of 
999  years  in  another  tract  of  land  lying  in 
the  same  county,  but  of  this  last  he  was  not 
possessed.  He  commenced  a  suit  for  the 
recovery  of  it,  which  abated  by  his  death. 
His  executors  revived  the  suit  after  his 
death,  and  recovered  the  fand.  The  appel- 
lee filed  his  bill  in  the  High  Court  of  Chan- 
cery, against  the  executors  and  residuary 
devisees  of  the  testator,  claiming  the  lease- 
hold as  well  as  the  freehold  lands.  The 
only  question  was,  whether  the  leasehold 
land  passed  under  the  above  clause  to  the 
appellee,  or  was  comprehended  in  the  resid- 
uary clause  in  the  will.  The  Chancellor 
decreed  in  favor  of  the  appellee,  upon 
301  his  giving  *bond  with  condition  to 
pay  the  proportion  of  the  debts  due 
from  the  testator,  for  which  this  land  is 
liable ;  and  also,  an  account  of  the  rents 
and  profits  thereof,  received  by  the  execu- 
tors. From  this  decree  the  executors  ap- 
pealed. 

Warden  for  the  appellants.  The  deci- 
sions, from  the  case  of  Rose  v.  Bartlett,  Cro. 
Car.  292,  down  to  the  present  day,  have 
been  uniform  upon  the  subject;  and  they 
all  establish  this  difference,  that  if  the 
testator  be  entitled  to  both  freehold  and 
leasehold  lands,  and  devise  all  his  lands, 
the  former  only  will  pass ;  but  if  he  have 
leasehold  lands  only ;  then  they  will  pass ; 
for  in  the  first  case,  the  freeholds  lands  will 
satisfy  the  words  of  the  will.  He  cited 
Swinb.  on  wills  13%,  318,  devise  of  all  his 
lands  and  tenements — only  the  freehold 
lands  pass.  1  P.  Wms.  286—3  P.  Wms.  26— 
2  Atk.  450—1  Vern.  271. 


Rales  off  Property— Decisions  Bstsbttohlnr— Bffoct.— 

In  Claiborne  v.  Henderson,  3  Hen.  &1A.  Sff«,  it  is 
said:  "The  sanction  of  this  court  in  relation  to 
'uniform  decisions  which  establish  rules  of  prop- 
erty' has  been  given  in  many  cases;  of  which  those 
of  Minnis,  Extcutor  of  AyleU  v.  AylgU  (1  Wiuh.  903>. 
and  Boswellv.  Jones  (1  Wash.  822).  and  which 
are  stron«r,  are  at  present  recollected." 
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Marahall  for  the  appellee.  If  the  weig^ht 
of  authorities  were  out  of  the  way,  there 
could  be  no  question,  in  cases  of  this  sort, 
about  the  intention,  which  certainly  is,  to 
pass  all  the  testator's  land,  whether  free- 
hold or  leasehold.  The  cases  cited,  do  not 
apply.  They  have  all  of  them  been  decided 
upon  some  expression  in  the  will,  shewing 
an  intention  to  pass  only  the  freehold  lands. 
In  those  cases,  the  testator  either  gives  all 
his  lands  and  tenements,  or  all  his  freehold 
lands.  As  for  instance,  in  the  quotation 
from  Swinburne,  the  author  explains  those 
cases,  and  shews,  that  by  the  word  tene- 
ment, the  testator  is  considered  as  meaning 
frank  tenement  or  freehold,  and  thereby 
limitinir  the  general  meaning  of  the  word 
lands.  In  this  case  the  testator  had  but 
one  tract  of  land  in  King  William,  except 
the  leasehold,  and  the  devise  being  of  all 
his  lands,  in  the  plural,  it  cannot  be  satis- 
fied unless  the  leasehold  land  shall  be  con- 
sidered as  passing. 

Warden  in  reply.  The  case  of  Rose  and 
Bartlett  is  a  devise  of  all  his  lands ;  and  the 
word  tenements  is  not  mentioned.  It  is 
true,  that  the  court,  in  giving  the  opinion, 
put  the  case  of  a  devise  of  all  a  man's  lands 
and  tenements,  and  this  is  conclusive  to 
shew,  that  the  insertion  of  that  word  makes 
no  difference,  since  they  would  not  have 
decided  the  case  under  consideration,  and 
the  case  stated  in  argument,  in  the  same 
manner,  if  there  were  any  thing  in  the 
word  tenement.  But  this  case,  upon  inten- 
tion, is  stronger  than  any  of  those  cited, 
because  here,  the  testator  not  being  in  pos- 
session of  the  leasehold  land,  it  is  not  pre- 
sumable that  he  meant  to  devise  it. 

302  ♦The  PRESIDENT  delivered  the 
opinion  of  the  Court. 

In  the  case  of  Shermer  and  Shermer's  ex- 
ecutors, the  court  declared  their  opinion  to 
be,  that  where  the  intention  of  a  testator 
is  apparent,  cases  to  over-rule  that  inten- 
tion must  be  strong,  uniform,  and  apply 
directly  to  the  case  before  the  court,  or  else 
they  would  be  disregarded.  If  in  this  case, 
the  intention  appeared  clear,  that  the  lease- 
hold land  should  pass,  the  court  would  give 
a  decision  according  to  this  principle,  in 
support  of  the  intention ;  but  we  can 
discover  no  such  intention.  The  rule  is 
laid  down  in  Rose  andvBartlett,  bv  all  the 
judges,  that  where  a  testator  having  both 
freehold  and  leasehold  lands  in  a  particular 
place,  devises  all  his  lands  in  that  place, 
only  the  freehold  lands  shall  pass.  Subse- 
quent Judges  and  Chancellors  have  stated 
the  rule,  and  uniformly  decided  accordingly, 
altho'  in  one  case,  the  Cnancellor  acknowl- 
edged, that  the  testator  intended  the  lease- 
hold land  should  pass. 

Thus  settled,  it  has  become  a  rule  of 
property,  which  the  court  cannot  depart 
from,  without  disturbing  perhaps  many 
titles,  enjoyed  under  this  long  established 
principle.  In  this  will,  there  are  no  words 
or  circumstances,  to  shew  an  intention, 
which  do  not  appear  in  the  case  of  Rose 
and  Bartlett. 


The  court  are  therefore  of  opinion,  that 
the  leasehold  land  did  not  pass  under  the 
clause  in  question  to  the  appellee,  but  is 
comprehended  within  the  residuary  clause 
to  the  wife  and  children  of  the  testator,  and 
they  reverse  the  ;^ecree,  and  remit  the  cause 
for  further  proceedings. 


Brown'8  Executors  v.  Putney. 

October  Term,  ITM. 
SUtute   off  LimlUtioBs— Abatement   off  Salt-Wlthln 
What  Time  Plalntlfff  Muet  Recommence  Salt.«-if  the 

action  be  commenced  within  five  years  from  the 
time  the  cause  of  action  accrued,  and  then  the  suit 
abates,  the  plaintiff  is  within  the  equity  of  the 
proviso  in  the  Act  of  Limitations,  if  he  recom- 
mence his  action  within  a  year  after  the  abate- 
ment, otherwise  he  is  barred. 

This  was  an  action  of  assumpsit  brought 
by  Putney  against  the  appellants  in  the 
District  Court  of  Williamsburg.  The  de- 
fendant pleaded  the  act  of  limitations,  upon 
which,  issue  was  taken.  The  jury,  by  con- 
sent, found  a  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  the 
following  case,  viz :  that  no  assumpsit  was 
proved  after  the  27th  of  March  1786,  and 
that  the  writ  in  this  suit  issued  the  23d  of 
August  1791:  that  to  avoid  the  act  of  limita- 
tions the  plaintiff  produced  a  writ  which 
issued  for  the  same  cause  of  action  from 
the  Court  of  Hustings  of  Williamsburg, 
dated  the  24th  of  October  1786,    and    which 

was  not  served  upon  Brown ;  but  in 
303      November    following  ^it   abated    and 

was  dismissed  as  to  him,  he  being  re- 
turned, no  inhabitant :  That  the  same  writ 
was  served  upon  Katon  another  defendant, 
and  abated  by  his  death  in  August  1787. 
The  verdict  to  stand  if  the  law  be  for  the 
plaintiff,  otherwise  to  be  set  aside,  and 
judgment  entered  for  the  defendant.  The 
judgment  of  the  District  Court  was  in  favor 
of  the  plaintiff,  from  which  the  defendant 
appealed. 

Wickham  for  the  appellant.  It  appears, 
that  for  four  years  no  suit  was  depending. 
The  clause  in  the  act  of  limitations  which 
allows  the  plaintiff  one  year  to  recommence 
his  action,  after  the  reversal  of  his  judg- 
ment Ac.  is,  I  acknowledge,  extended,  by 
an  equitable  construction,  to  all  cases 
where  the  plaintiff  gets  out  of  court ;  but  a 
person  coming  within  the  benefit  of  this 
liberal  construction  of  the  law,  must  recom- 
mence his  action  within  the  same  time  after 


*SUtute  off  UmiUtlons-Abatement  off  Salt— Within 
What  Time  Suit  Must  Be  Recommenced— If  the  plain- 
tiff commence  his  action  within  the  time  prescribed 
by  the  statute  of  limitations  and  then  the  suit  is 
abated,  he  is  within  the  equity  of  the  proviso  in  such 
statute  if  he  recommence  his  action  within  a  year 
after  the  abatement  Catlett  v.  Russell,  6  Leiffh  878, 
citincT  Brown  v.  Putney,  1  jVath.  308.  As  recrards  this 
question,  the  principal  case,  in  Cunningham  v. 
Hemdon,  2  Call  5S4,  is  said  to  have  no  application. 
See  monofirraphic  note  on  ''Limitation  of  Actions" 
appended  to  Herrinfirton  v.  Harkins,  1  Rob.  601. 
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the  abatement  or  dismission,  as  he  must 
have  done  in  cases  coming  within  the  letter 
of  the  act,  he  cited  Wilcocks  v.  Huggins  2 
Str.  907. 

Marshall  for  the  appellee  submitted  the 
case. 

The  PRESIDENT.  The  plaintiff  ac- 
cording to  the  decision  in  the  case  of  Wil- 
cocks and  Huggins,  would  have  been 
entitled  to  the  benefit  of  the  proviso  in  the 
act  of  limitations,  under  the  equity  thereof, 
if  he  had  recommenced  his  suit  within  a 
year  after  the  former  suit  was  abated.  But 
as  four  years  had  nearly  elapsed  between 
the  abatement  of  that  suit,  and  the  bring- 
ing of  the  present,  he  cannot  avail  himself 
of  the  proviso,  but  is  barred. 

The  judgment  must  be  reversed,  and  en- 
tered for  the  defendant. 


Leftwitch  et  ux.  v.  Stovall  and  Others. 

October  Term,  ITM. 

Appeals-Errors    In    Ministerial     Acts-Wtaere    Cor. 

rected.*— Upon  an  appeal  from  the  judfirment  of  an 
Inferior  Court,  errors  In  the  execution  or  re- 
plevy bond,  issued,  or  taken,  after  the  judcrment, 
will  not  be  noticed.  They  are  merely  ministerial 
acts,  and  must  be  corrected  in  the  same  Court, 
upon  motion;  and  if,  on  such  motion,  that  Court 
fflve  an  erroneous  opinion,  the  party  injured  may 
then  appeal,  and  have  it  corrected  here. 
Practice— When  Want  of  Declaration  No  Error.— An 
award  for  tobacco,  made  upon  a  reference  under 
a  rule  of  Court,  in  an  action  where  no  declaration 
was  filed,  but  the  damafires  laid  in  the  writ  were 
in  money;— determined  to  be  ffood.  The  want  of 
a  declaration  in  this  case  cannot  be  objected  to 
as  error. 

The  case  was  this :— Eight  persons  who 
were  the  defendants  in  error,  sued  out  a 
writ  in  the  County  Court  against  Leftwitch 
and  wife,  in  case;  damage  ;f300.  No  dec- 
laration was  filed,  but  the  defendants  below 
pleaded  that  they  did  not  assume ;  on  which 
the  parties  were  at  issue.     Afterwards,  by 

a  rule  of  court,  they  submitted  all 
304      matters  in  difference   between  *them 

to  arbitrators,  and  agreed,  that  their 
award,  should  be  made  the  judgments  of  the 


*Appeal8-Pallare  to  Find  Error  In  Original  Judg- 
ment-Effect upon  Execution.— In  State  v.  Blair,  29  W. 
Va.  476,  2  S.  E.  Rep.  384.  It  is  said:  "While  the  rever- 
sal of  the  judg-ment  which  is  the  foundation  of  the 
execution  and  forthcoming-  bond,  vacates  and  de. 
stroys  the  latter,  it  does  not  follow  that  the  con- 
verse is  true.  Even  in  cases  where  the  writ  of 
error  Is  to  the  original  judg-ment.  if  the  court  finds 
no  error  in  that  judgment,  it  will  decline  to  con- 
sider, upon  such  writ,  the  proceedings  and  judg- 
ment of  the  court  below  quashing  or  refusing  to 
quash  an  execution  issued  upon  such  judgment 
Leftwich  I.  Stovall  1  Wash.  (To.)  803;  Moss  v.  Moss,  4 
Hen.  &M.  298,  303."  The  principal  case  Is  cited  In 
the  last  named  case  at  pages  803,  814.  See  mono- 
graphic note  on  "Appeal  and  Error"  appended  to 
Hill  V.  Salem  &  Pepper's  Ferry  Turnpike  Ck).,  1  Rob. 
263. 


court.  An  award  was  made,  that  the  de- 
fendants should  pay  to  each  of  the  plain- 
tiffs 1,7243^  lbs.  of  tobacco,  and  31s.  3  in 
money,  amounting  in  the  whole  to  13,812  lbs. 
of  tobacco,  and  £i2i  10,  in  money,  and  also 
the  cost.  Judgment  was  entered  according: 
to  the  award.  An  execution  issued  for  the 
aggregate  amount,  and  a  replevy  bond  was 
taken.  The  judgment  was  affirmed  by  the 
District  Court  of  New-London,  upon  a  su- 
persedeas, and  execution  issued  upon  that 
judgment  and  a  replevy  bond  was  taken, 
upon  which  a  third  execution  issued.  To 
the  judgment  of  the  District  Court,  a  super- 
sedeas was  obtained  from  this  Court. 

Marshall  for  the  plaintiffs  in  error.  I 
object,  1st,  to  the  original  judgment,  and 
2dly,  to  the  subsequent  proceedings.  The 
objections  to  the  original  judgment  are: 
f^irst,  the  want  of  a  declaration.  The*  it 
has  been  determined  in  this  court,  in  the 
case  of  Picket  and  Claiborne,  that  the  want 
of  a  declaration  is  cured  by  a  confession  of 
judgment,  yet  no  decision  of  this,  or  of  any 
court  in  England,  has  ever  gone  so  far,  as 
to  extend  this  rule  to  judgments  entered  in 
pursuance  of  awards. 

Secondly,  The  arbitrators  exceeded  their 
power ;  for  tho'  the  plaintiffs  demand  was 
in  money,  as  appears  from  the  writ,  (the 
damages  being  laid  in  money)  yet  the 
award  is  for  the  payment  of  tobacco,  which 
was  improper,  and  not  within  the  submis- 
sion. Such  a  change  from  money,  to  an 
article  so  fluctuating  in  its  value  as  tobacco, 
might  be  very  material  to  the  parties. 

2di  point.  The  judcrment  does  not  pursue 
the  award,  or  the  execution  is  variant  from 
the  judgment.  The  award  is  several, 
and  the  execution  joint,  so  that  tho*  by  the 
award,  the  receipt  of  one  of  the  plaintiffs 
could  extend  no  farther  than  to  his  share 
yet  being  made  joint,  he  might  receive  the 
whole,  and  give  a  discharge,  which  proves 
the  variance  to  be  material. 

Again  ;  after  the  affirmance  of  the  judg- 
ment by  the  District  Court,  the  force  of  the 
replevy  bond  which  is  considered  as  a  judg- 
ment, was  revived;  and  consequently  the 
last  execution  could  not  issue  upon  the 
original  judgment  which  was  discharged 
by  the  replevy  bond.  For  suppose  a  motion 
had  then  been  made  upon  the  replevy  bond, 
the  court  could  not  have  refused  to  give  a 
judgment  upon  it.  He  cited  the  case  of  Tay- 
lor and  Dundass,  (see  ante  p.  92)  as  decisive 
upon  this  point. 

Campbell  for  the  defendants  in  error. 
There    are  two  ways,  by   which  men  settle 

their  differences ;  either  by  the  regu- 
305      lar^course  of  law,  in  which  case  they 

must  pursue  the  rigid  forms  and  rules 
of  law,  and  unless  they  do  so,  a  judgment 
iriegularly  obtained  will  not  be  supported: 
or  by  agreement,  and  this  may  be,  either 
by  the  acknowledgment  of  the  parties  ab- 
solutely, or  by  an  acknowledgment  depend- 
ent upon  the  judgment  of  their  friends.  In 
the  latter  case,  where  the  parties  withdraw 
their  dispute  from  the  regular  mode  of  de- 
cision, and  the  defendant  acknowledges  the 
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propriety  of  the  plaintiff's  demand  abso- 
lutely, or  acknowledges  as  much  to  be  due, 
as  their  mutual  friends  shall  decide  to  be 
due,  the  court  will  not  notice  those  irregu- 
larities which  might  have  been  fatal,  if 
they  had  not  been  thus  tacitly  waved  by 
the  conduct  of  the  parties.  And  since  it  is 
conceded,  that  a  confession  of  judgment  is 
a  release  of  errors,  there  can  be  no  differ- 
ence in  reason  between  such  an  acknowl- 
edgment, and  one  which  is  dependent  upon 
the  opinion  of  arbitrators,  who  are  ap- 
pointed to  decide  for  the  parties. 

As  to  the -other  objection  made  to  the 
judgment,  it  is  not  supported  by  the  facts 
in  the  cause.  The  writ  states  the  damages 
in  money,  but  the  claim  may  have  been  in 
tobacco,  the  consequential  injury  arising 
from  the  non-payment  of  it,  might  be  prop- 
erly estimated  in  money.  The  parties  un- 
derstood this— the  arbitrators  will  be 
presumed  to  have  understood  it.  It  cannot 
be  denied,  but  that  the  defendant  might 
have  confessed  judgment  in  tobacco,  and 
it  is  the  same  thing,  if  the  persons  ap- 
pointed to  ascertain  the  claim,  and  to  act 
for  them,  give  their  judgment  in  the  same 
commodity. 

In  answer  to  the  objections  made  to  the 
proceedinfifs  which  succeeded  the  judgment, 
I  contend,  that  a  Superior  Court  can  only 
notice  errors  in  the  judgments  of  inferior 
tribunals,  and  must  affirm  or  reverse  them. 
As  to  acts  merely  ministerial,  they  are  un- 
der the  controul  of  the  court,  under  whom 
the  officers  act,  and  may,  and  ought  to  be 
there  corrected  (if  wrong)  upon  motion. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  objections  to  the  judgment  are,  1st, 
The  want  of  a  declaration.  2dly,  That  the 
arbitrators  exceeded  their  power,  in  award- 
ing tobacco,  when  the  demand  was  for 
money. 

First,  The  great  purposes  for  which  dec- 
larations, containing  a  regular  statement 
of  the  plaintiff's  claim,  are  required,  are 
1st,  That  the  defendant  may  know  with 
certainty,  the  nature  of  the  charge  against 
him,  so  that  he  may   not    be    embarrassed, 

nor  ensnared  at  the  trial. 
306         *2dly.  That  the  demand  should    ap- 
pear upon  record,  so  as  that  a   recov- 
ery in  that  suit,  may  be  a  bar  to  any  future 
action,  for  the  same  cause. 

This  court  in  the  case  of  Picket  and  Clai- 
bor.i,  determined,  that  both  these  ends  were 
answered  by  a  confession  of  judgment 
which  implies  a  knowledge  in  the  defend- 
ant of  the  cause  of  action,  and  that  being 
stated  in  the  judgment,  would  bar  a  subse- 
quent suit  for  the  same  thing. 

So  in  this  case,  the  submission  to  arbi- 
tration, rendered  it  unnecessary  to  state  the 
cause  of  action  to  the  court,  in  the  regular 
mode  of  proceeding,  since  they  were  not  to 
try  it;  and  the  award  stating  the  ground  of 
the  demand,  will  enable  the  defendant  to 
plead  the  judgment  in  bar  to  any  future  ac- 
tion, for  the  same  cause.  But  the  principal 
answer,  and  one  which  applies  also  to  the 
2d   objection    is,    that  the   parties  by  with- 


drawing their  case  from  the  ordinary  judges, 
and  submitting  it  to  those  of  their  own 
chusing,  have  waived  all  objections  to  the 
want  of  legal  forms,  and  have  confined 
themselves  to  considerations  arising  out  of 
the  award  itself;  such  as  partiality,  cor- 
ruption, ex  parte  proceedings,  or  that  they 
exceeded  their  power.  The  latter,  is  chiefly 
applicable  to  bonds,  submitting  particular 
specified  disputes.  Here,  the  submission  is 
of  all  matters  in  difference. 

The  objection  made  to  the  award,  as  ex- 
ceeding the  power  of  the  arbitrators,  is 
founded  upon  a  comparison  of  the  award 
with  the  writ,  and  not  with  the  submission. 

The  next  objections  relied  upon,  are  to 
the  execution  and  replevy  bonds;  but  as 
these  are  merely  ministerial  acts,  uncon- 
nected with  the  judgment,  which  is  alone 
before  the  court,  they  cannot  be  regarded. 
Errors  of  this  sort,  can  only  be  rectified  by 
the  court  from  whence  the  execution  issued, 
subordinate  perhaps  to  the  controul  of  this 
court,  but  it  must  come  by  appeal  from  the 
opinion  of  that  court,  given  upon  motion, 
and  cannot  be  taken  up  collaterally  upon 
an  appeal  from  the  original  judgment. 

The  judgment  must  be  affirmed. 


Lee  Executor  of  Daniel  v.  Cooke.* 

October  Term.  1794. 

Slaves— Warranty  Binding  Vendor  and  Heirs- Effect 
aa  to  Bxecutorst— Notice  of  Snit.— An  action  of  cove- 
nant by  the  vendee  of  a  slave,  upon  a  covenant  of 
warranty  bindincr  the  vendor  and  his  heirs,  (not 
naming-  the  executors)  will  be  against  the  execu- 
tors:—and  the  declaration  need  not 'state,  nor  is 
it  Incumbent  on  the  plaintiff  to  prove,  notice  to 
the  vendor,  of  the  pendency  of  the  suit,  to  recover 
the  neirro.  If  the  recovery  was  obtained  by 
fraud,  the  defendant  may,  by  plea,  put  that  mat- 
ter In  issue. 

Same— When  Coi^ldered  Chattels,  t— Except  in  ques- 
tions of  descent,  slaves  are  considered  as  chattels. 

This  was  an  action  of  covenant,  brought 
by  Cooke  in  the  District  Court  of  King  and 


*Por  monographic  note  on  Covenant,  The  Action  of, 
see  end  of  case. 

t Personalty— Warranty  Binding  Vendor  and  Heirs- 
Effect  as  to  Bxecntor  Though  Not  Named.  -The  prin- 
cipal case  is  cited  In  Stout  v.  Jackson.  2  Rand.  138,  to 
the  point  that  in  personal  contracts,  if  the  testator 
is  bound,  the  executor  Is  also  bound,  thoug-h  not 
named. 

Judgments— Presumption  as  to  Fairness.— The  prin- 
cipal case  is  cited  in  Hooe  v.  Tebbs,  1  Munf.  507.  to 
the  point  that,  every  judfirment  of  a  court  of  justice 
is  presumed  to  be  fair  till  the  contrary  appear:  and 
if  there  was  any  collusion  between  the  parties  in 
that  action,  it  should  have  been  pleaded  and  proved 
on  the  part  of  the  defendant.  See  also.  Bower  v. 
GlendeninflT,  4  Munf.  219:  monoirraphic  note  on 
"Judgments"  appended  to  Smith  v.  Charlton,  7 
Gratt  425. 

^Slaves— Nature  of  Property.— For  the  proposition 
that,  slaves  are  considered  as  chattels  in  all  cases 
except  In  matters  of  descent,  the  principal  case  is 
cited  in  Polndexter  v.  Davis,  6  Gratt,  500;  Sooi-nott 
to  Walden  v.  Payne,  2  Wash.  1. 
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Queen,    upon  a    warranty    contained 

307  *in    a   deed    poll,    dated   in  1779,   by 
which,    the    testator,    for   a  valuable 

consideration,  conveyed  to  Cooke,  a  negro, 
and  covenanted  for  himself  and  his  heirs  to 
warrant  the  title  against  all  persons  what- 
soever. The  declaration  charges ;  that  the 
negro  had  been  recovered  by  Wm.  Morgan 
by  the  judgment  of  the  County  Court  of 
King  and  Queen,  in  an  action  of  det- 
inue, and  BO  neither  the  testator  nor  the 
executor  had  kept  the  testator's  covenant, 
but  had  broken  the  same  &c.  Upon  the 
plea  of  covenants  performed,  the  jury  found 
a  conditional  verdict,  subject  to  the  opinion 
of  the  court.  If  upon  the  bill  of  sale,  an 
action  of  covenant  can  be  supported  against 
the  defendant  as  executor,  and  if  evidence 
can  be  admitted,  or  is  necessary,  to  prove, 
that  notice  was  given  to  the  defendant  of 
the  action  of  detinue  having  been  brought, 
(the  notice  not  having  been  stated  in  the 
declaration,  and  the  defendant  having 
pleaded  conditions  performed,)  then  they 
iind  for  the  plaintiff  £^'  ^0:  5,  damages, 
but  if  the  court  be  of  a  different  opinion, 
on  both,  or  either  of  those  points,  then 
they  find  for  the  defendant. 

The  District  Court  determined  in  favor  of 
the  plaintiff,  from  which  the  defendant  ap- 
pealed. 

Warden  for  the  appellant.  The  plaintiff 
most  certainly  ought  to  have  charged  in  his 
declaration  and  established  by  testimony, 
that  he  had  given  notice  to  the  warrantor, 
or  to  those  liable  under  the  covenant,  of  the 
pendency  of  the  suit  brought  to  recover  the 
negro  conveyed  by  that  deed,  in  order  that 
proper  attention  and  assistance  might  have 
been  afforded  by  those,  so  deeply  interested 
in  the  defence  of  that  suit.  Otherwise,  the 
judgment  might  have  been  recovered  by 
covin,  or  negligence  in  the  party ;  in  which 
case  the  warrantor  surely  ought  not  to  be 
bound.  But  it  is  not  clear  that  this  action 
could  be  maintained  against  executors. 
Negroes,  at  the  time  when  that  deed  was 
made,  were  by  the  law  of  this  state  real 
property,  and  this  being  a  covenant  real, 
it  descended  upon  the  heir,  who  alone  could 
be  liable  to  this  action.  The  heirs  are 
specially  named,  and  if  this  had  been  a 
deed  for  land,  there  could  be  no  question, 
but  that  the  executor  in  such  a  case  could 
not  have  been  sued  upon  the  covenant. 

Marshall  for  the  appellee.  The  doctrine 
of  warranty,  has  nothing  to  do  with  this 
case.  This  is  a  covenant  to  warrant  the 
title  of  a  slave,  and  in  all  conveyances  of 
such  property,  whether  by  deed,  or  by  will, 
they  are  considered  as  personal,  and  not 
real  estate.  The  executor  tho'  not  named, 
is  bound  to  compensate  in  damages  for  a 
breach  of  covenant  by  his  testator,  and  as 
no  particular  form  of  words  is  neces- 

308  sary   to  make  a  covenant,  *the  agree- 
ment to  warrant  in  this  case  must  be 

considered  as  a  covenant,  which  certainly 
binds  the  executor. 

The  notice  which,  it  is  supposed,  ought  to 
have    been    given  to   the   warrantor,  is  not 


required  by  the  deed ;  and  it  is  only  neces- 
sary for  the  plaintiff  to  lay  the  breach  in 
the  words  of  the  deed,  which  he  has  done. 
If  the  judgment  had  been  obtained  by 
fraud,  the  defendant  might,  and  ought  to 
have  pleaded  it,  that  it  might  have  been 
put  in  issue ;  and  then  the  parties  might 
have  gone  into  the  title. 

The  PRESIDENT.  The  objection,  that 
a  suit  will  not  lie  against  the  executor  upon 
this  warranty,  because  the  testator  bound 
only  himself  and  his  heirs,  is  novel  and 
unfounded.  Without  inquiring,  whether  the 
executor  is  bound  by  such  a  covenant  in  a 
conveyance  of  real  estate,  wherein  he  is  not 
named,  (which  the  court  forbear,  it  being 
hinted  at  the  bar,  that  there  is  another  case 
in  court  where  that  is  to  be  a  question)  it 
is  admitted  and  clear,  that  in  personal  con- 
tracts, if  the  testator  be  bound,  the  executor 
is  also  bound,  tho'  not  named.  This  is 
such  a  personal  contract ;  for  in  the  sale  of 
slaves,  and  in.  all  transfers  of  them  by  deed, 
or  will,  they  have  ever  passed  as  chattels, 
and  were  only  considered  as  real  estate  in 
the  case  of  descents. 

The  objection,  as  to  the  want  of  notice 
of  the  pendency  of  the  action  of  detinue, 
stands  curiously  upon  the  statement  in  the 
verdict.  It  would  seem,  that  the  plaintiff 
was  ready  to  prove  such  notice  to  the  ex- 
ecutor, if  it  were  necessary.  The  objection 
comes  from  the  defendant,  that  such  was 
improper,  because  the  notice  was  not 
charged  in  the  declaration. 

The  court  however  are  of  opinion,  that  it 
was  not  necessary  to  charge  such  notice  in 
the  declaration,  nor  to  prove  it.  Every 
judgment  of  a  court  is  presumed  to  be  fair, 
'till  the  contrary  appears,  and  if  there  were 
any  collusion  between  Morgan  and  Cooke 
in  that  action,  it  should  have  been  pleaded, 
and  proven  on  the  part  of  the  defendant. 

Judgment  affirmed. 


COVENANT,  THB  ACTION  OP. 

I.  When  the  Action  Oes. 
II.  Who  May  Brtnir  the  Action. 
IIL  Affainst  Whom  the  Action  May  Be  Brought 
IV.  The  Pleading-s. 

1.  The  Declaration. 

2.  Pleas. 

V.  Evidence. 
VI.  Verdict 
VII.  Judgment. 

CroM  ReferencM  to  Monoffraptaic  Notes. 

Assumpsit,  appended  to  Kennaird  r.  Jones,  0 

Gratt  188. 
Covenants,   appended    to  Todd  v.  Summers.  2 

Gratt.  187. 
Debt,  The  Action  of.  appended  to  Davis  v.  Mead. 

13  Gratt.  118. 
Jadflrments.  appended  to  Smith  v.  Charlton,  7 
Gratt  426. 

I.  WHBN  THB  ACTION  LIBS. 
Qenenil  Rule— On  Seeled  Contracts.— it  may  be  laid 
down  as  a  general   rule  that  the  action  of  cove- 
nant may  be  maintained  upon  any  contract  under 
seal,  whether  it  be  a  promise  to  pay  money  or  per- 
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form  a  collateral  act.  The  action  will  not  lie, 
however,  upon  a  simple  contract:  and  so  strictly 
do  the  courts  smard  this  rule,  that  it  has  been  held 
that  a  demurrer  lies  to  an  action  of  covenant  upon 
a  deed  of  trust  executed  as  collateral  security 
for  the  payment  of  a  promissory  note.  Wolf  y. 
Violett,  78  Va.  67;  Ward  v.  Johnston.  1  Munf.  45; 
IMckinson  v.  Hoomes.  8  Gratt  868.  See  Grubb  v. 
Barford,  96  Va.  S63.  87  S.  £.  Rep.  4. 

On  Bood  with  Collateral  Condition.— Applying-  this 
rule  it  is  held  that  the  action  of  covenant  lies  on  a 
bond  executed  with  collateral  condition.  In  such 
case,  if  there  is  no  stipulation,  by  articles,  or  in 
the  condition  itself,  that  it  shsTll  be  performed,  the 
breach  assigned  should  be  the  failure  to  pay  the 
penalty;  but  where  such  stipulation  is  either  ex- 
pressed or  implied,  the  failure  to  perform  the  cove- 
nant may  be  assifirned  as  the  breach.  Ward  v. 
Johnston.  I  Munf.  45.    See  pott,  "Declaration.** 

On  a  Proviso  In  a  Mort^aira  Deed.— But  the  action 
does  not  lie  upon  a  proviso  in  a  mortgage  deed  that 
upon  payment  of  a  certain  sum  of  money  the  deed 
shall  be  void,  there  being  no  express  covenant  for 
the  payment  of  the  money.  Drummond  v.  Rich- 
ards, 2  Munf.  887. 

W  here  One  of  Two  Covenants  Has  Been  Porfomed.— A 
person  having  covenanted  to  do  two  things,  one  of 
which  he  has  done,  will  be  allowed  to  maintain  an 
action  for  the  part  done;  but  if  the  failure  of  the 
parties  suing  on  the  covenant,  to  perform  any  of 
the  acts  which  he  had  covenanted  to  perform,  has 
been  injurious  to  the  other  party  to  the  covenant, 
he  may  set  up  this  injury  as  a  defence  i>ro  tanto  to 
the  action.    Todd  v.  Summers.  2  Gratt.  187. 

On  Mutual  Covenants.- Where,  upon  terms  not 
specified  in  a  writing  signed  and  sealed,  parties 
agreed  to  exchange  lands,  and  by  a  writing  of 
same  date  signed  but  not  sealed,  and  referring  to 
the  other,  it  is  agreed  that  8600  shall  be  the  consid- 
eration for  the  exchange,  the  two  writings  consti- 
tute one  agreement,  and  an  action  of  covenant 
will  lie  for  the  recovery  of  the  money.  Horner  v. 
Ebersole,  83  Va.  765.  3  S.  E.  Rep.  488. 

On  Covenants  In  Deeds  of  Conveyance.— So  the  action 
of  covenant  lies  for  the  breach  of  any  of  the  cov- 
enants contained  in  a  deed  of  real  estate,  but  un- 
til breach  no  action  can  be  maintained.  The 
covenant  of  seisin  in  a  deed  to  convey  land,  where 
the  grantor  Is  in  possession,  if  broken  at  all,  is 
broken  as  soon  as  the  deed  is  executed,  for  the 
covenant  is  a  present  one,  and  an  action  of  cov- 
enant for  damage  resulting  from  the  breach  there- 
of may  be  maintained  immediately.  Dickinson  v. 
Hoomes,  8  Gr'att.  353,  897. 

After  Eviction  In  Case  of  Warranty  of  Title.— In 
Virginia  there  must  be  an  actual  or  constructive 
eviction  of  the  whole  or  part  of  the  premises  be- 
fore an  action  of  covenant  can  be  maintained 
for  the  breach  of  warranty  of  title.  Jones  v.  Rich- 
mond. 88  Va.  231,  18  S.  £.  Rep.  414:  Marbury  v. 
Thornton.  82  Va.  702,  1  S.  E.  Rep.  900.  See  mono- 
srraphic  note  on  "Covenants"  appended  to  Todd  v. 
Summers.  2  GratL  197. 

II.  WHO  MAY  BRING  THB  ACTION. 
Oenerat  Rule.— As  a  general  proposition,  it  maybe 
stated  that  the  party  who  has  executed  the  deed 
nnder  seal,  and  who  is  to  receive  the  benefits  of 
the  acts  covenanted  to  be  performed,  is  the  proper 
party  plaintiff  in  the  action  for  damages  upon  the 
breach  of  such  covenant.  Bullock  v.  Sebrell,  6 
Leigh  580;  Poindexter  v.  Wilton,  8  Munf.  188:  Ross 
V.Milne.  12  Leigh  804;  Stuart  v.  James  River,  etc.. 
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Co..  84  Gratt  294:  Newberry  Land  Co.  v.  Newberry, 
96  Va.  120,  27  S.  E.  Rep.  899;  Jones  v.  Thomas,  21 
Gratt  9& 

Action  by  Parties  Not  Named  In  Deed— Conmon-Law 
Rule.— At  common  law  an  indenture  or  deed  inter 
partee  Is  only  available  between  the  parties  to  it 
and  their  privies:  a  third  person  can  maintain  no 
action  on  a  covenant  therein,  though  made  for 
their  benefit  Stuart  v.  James  River,  etc.,  Co.,  24 
Gratt  294:  Wlllard  v.  Worsham,  76  Va.  897;  New- 
berry Land  Co.  v.  Newberry.  95  Va.  120, 27  S.  E.  Rep. 
899;  Johnson  v.  McClung.  26  W.^  Va.  662;  Jones  v. 
Thomas.  21  Gratt  96.  This  rule,  however,  does  not 
apply  to  deeds  poll,  for  at  common  law  a  person.' 
though  not  a  party  to  a  deed  poll,  could  sue  upon 
it  if  the  instrument  showed  upon  its  face  that  it 
was  made  for  his  benefit  Jones  v.  Thomas.  21 
Gratt  96;  Stuart  v.  James  River,  etc.,  Co..  24  Gratt 
297;  Newberry  Land  Co.  v.  Newberry,  96  Va.  120.  27 
S.  E.  Rep.  899;  Johnson  v.  McClung,  26  W.  Va.  609. 

Sane— Statutory  Rule.— Statutes  upon  this  sub- 
ject, however,  have  abolished  the  rule  of  the  com- 
mon law,  and  actions  will  now  lie  for  any  party 
who  is  to  be  benefited  by  the  instrument  But  In 
Newberry  Land  Co.  v.  Newberry,  95  Va.  119,  27  S.  E. 
Rep.  899,  it  was  held  that  sec.  2415  of  the  Va.  Code 
which  provides.  In  substance,  that  if  a  covenant 
or  promise  be  made  for  the  sole  benefit  of  a  person 
with  whom  it  is  not  made,  such  person  may  main- 
tain in  his  own  name  any  action  thereon  which  he 
might  maintain  in  case  it  had  been  made  with 
him  only,  does  not  authorize  an  action  of  covenant 
by  one  who  is  neither  mentioned  by  name  or  re- 
ferred to  by  indenture,  nor  a  privy  to  some  party 
to  the  Instrument  In  other  words,  in  order  to 
maintain  an  action  under  this  section  the  party 
who  is  to  be  benefited  by  the  Instrument  must  be 
expressly  referred  to  in  the  instrument  itself.  See 
Jones  V.  Thomas,  21  Gratt  96.  and  foot-note. 

The  West  Virginia  statute  upon  this  subject  has 
been  construed  to  mean  that  if  a  covenant  or 
promise  be  made  for  the  sole  benefit  of  a  person 
with  whom  it  is  not  made,  or  if  a  covenant  or 
promise  is  made  for  the  sole  benefit  of  a  person 
with  whom  it  is  made  jointly  with  others,  such 
person  may  maintain  in  his  own  name  an  action 
thereon.  Code,  sec.  2,  ch.  71 ;  Johnson  v.  McClung, 
26  W.  Va.  6B9. 

On  Indenture  of  Apprenticeship.— The  action  of 
covenant  will  not  lie  in  the  name  of  an  apprentice 
on  an  indenture  of  apprenticeship  entered  into  by 
the  overseers  of  the  poor  without  any  previous 
order  of  the  court  for  binding  out  the  appren- 
tice; such  indenture  is  not  a  sututory  deed;  and, 
therefore,  covenant  can  only  be  maintained  on  it 
in  the  name  of  the  overseers  who  are  parties 
to  it  Bullock  V.  Sebrell,  6  I>eigh  560;  Poindexter 
V.  Wilton,  3  Munf.  183. 

Party  Who  Has  Sold  Property  Cannot  Maintain 
Action  for  Breach  of  Covenant.— An  action  of  cov- 
enant cannot  be  maintained' by  one  who  has  parted 
with  the  title  conveyed  by  the  deed,  the  covenants 
of  which  are  alleged  to  have  been  broken.  Jones 
V.  Richmond.  88  Va.  231,  3  S.  £.  Rep.  414. 

Parties  Described  as  Agent- Description  Dlsregrarded. 
—If  persons  contracting  by  a  charter-party,  under 
seal,  bind  themselves  each  to  the  other,  as  on  their 
own  behalf,  each  may  maintain  an  action  for  cove- 
nant broken,  against  the  other  in  his  individual 
capacity;  notwithstanding  they  were  described,  in 
the  introductory  part  of  the  Instrument  and  in 
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thelr  slfirnatures,  as  affente  for  other  persons, 
borne  v.  Whittles,  8  Munt.  8W. 
Beneficial  Ownet^Party  Entitled  te  an  Asslffnuent 

—Where  the  aarreement  upon  which  an  action  of 
covenant  is  predicated  appears  to  have  been  as- 
signed to  a  third  party  by  written  asslsrnment 
atUched  thereto,  and  said  written  asslfimment  ap- 
pears to  have  been  canceled  by  lines  havlnar  been 
drawn  across  the  same,  the  affreement  belnar  in  the 
possession  of  the  plaintiff,  it  is  error  to  dismiss  his 
action  for  want  of  a  formal  reassiernment  of  the 
agreement  thereon  before  the  institution  of  the 
suit  Scragffs  v.  Hill,  87  W.  Va.  706, 17  S.  E.  Rep.  186. 
Upon  a  Covenant  of  Submission  to  Arbitration.— If 
one  of  two  executors  refer  a  matter  in  his  own 
rlffht,  and  the  other  in  riflrht  of  his  testator,  and 
the  referees  therein  award  one  sum  of  money  to 
himself,  and  another  sum  to  him  and  his  co-execu- 
tor, the  executor  may  sue  upon  the  covenant  of 
submission  in  his  own  name;  and  this  does  not 
constitute  a  variance.  Macon  v.  Cramp,  1  Call  575. 
111.     AGAINST    WHOM    THE     ACTION    MAY     BE 

Affalnst  Executors  Though  Not  Named  In  Covenant 

—Upon  a  covenant  to  warrant  the  title  of  a  slave, 
in  which  a  covenantor  binds  himself  and  his  heirs, 
an  action  will  lie  against  the  executors  thouarh 
they  are  not  named  in  the  covenant.  Daniel  v. 
Cooke,  1  Wash.  306.  So,  also,  an  action  for  breach 
of  a  covenant  respectinsr  real  estate  will  lie  aerainst 
executors  thouarh  they  be  not  expressly  named  in 
the  covenant.    Harrison  v.  Sampsonr2'Wash.  155. 

On  a  Persons!  Covenant  after  Death  of  Covenantor. 
—Where,  in  a  deed  of  bargain  and  sale,  the  grantor 
covenants  for  himself  and  his  heirs,  to  and  \\ith 
the  grantee,  that  he  will  warrant  and  forever 
defend  to  the  said  grantee,  his  heirs  and  assigns, 
the  title  to  the  said  parcels  of  land  against  all  per- 
sons whatever,  this  is  a  mere  personal  covenant  of 
warranty,  for  the  breach  of  which,  by  eviction  un- 
der judgment  in  ejectment,  an  action  of  covenant 
will  lie  against  the  bargainor's  administrator. 
Tabb  V.  Binford,  4  Leigh  132,  26  Am.  Dec.  817. 
IV.  THE  PLEADINGS. 

1.  THE  DECLARATION. 

Averment  of  Performance  of  Conditions  Precedent. 
—A  declaration  in  an  action  of  covenant  which 
does  not  allege  the  happening  of  the  event  or  con- 
dition  upon  which  the  obligation  was  to  become 
due  and  payable  is  demurrable.  Harris  v.  Lewis, 
5  W.  Va.  576.  And  where  a  contract  is  entire,  and 
the  covenants  are  dependent,  the  plaintiff  is,  in 
general,  obliged  to  aver  and  prove  a  complete  per- 
formance of  the  parts  to  be  done  and  performed 
on  his  part,  before  he  is  entitled  to  demand  pay- 
ment from  the  other  party.  But  to  this  well  estab- 
lished rule,  there  is  the  equally  well-established 
exception,  that  where  the  defendant  has  prevented 
the  performance  by  the  plaintiff  on  his  part,  it  is 
not  necessary  that  the  plaintiff  should  aver  or  prove 
a  complete  performance  to  entitle  him  to  his  ac- 
tion. He  may  recover  without  doing  so,  and  It  Is 
sufficient  to  show  a  readiness  to  perform,  and  that 
he  was  hindered  by  the  defendant.  Clark  v.  Frank- 
lin, 7  Leigh  1. 

Thus  where  an  action  Is  brought  for  the  violation 
of  a  covenant  in  a  lease  providing  for  Its  renewal, 
which  Is  conditioned  on  the  performance  of  the 
terms  of  the  lease,  the  lessee  must  allege  a  perform- 
ance of  the  conditions,  or  a  valid  excuse  for  non- 
performance. Grubb  V.  Burford.  98  Va.  563.  37  S.  E. 
Rep.  4. 
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Settlnir  Out  Covenant— SulMtance  Only  Need  Be  Set 
Out.— In  declaring  on  a  covenant  it  is  sufflcleat  to 
set  out  the  substance  and  legal  tffect  only  of  sucb 
parts  of  the  deed  as  rre  necessary  to  entitle  the 
plaintiff  to  recover;  and,  in  assigning  a  breach,  it 
is  not  necessary  to  do  it  in  the  very  words  of  the 
covenant;  the  intention  of  the  parties  to  be  collected 
from  the  instrument  may  alone  be  suted.  Thus 
where  the  declaration  charges  a  covenant  to  sell  to 
the  plaintiffs  a  certain  quantity  of  land,  and  to 
refund  all  moneys  paid  therefor,  in  case  t)]e 
land  or  any  part  be  lost,  it  is  a  sufficient  assignment 
of  the  breach  that  "the  defendant  had  no  land  at 
all"  in  the  place  specified.  Buster  v.  Wallace,  4  H. 
&M.  82. 

As  has  been  said,  it  is  not  necessary,  in  a  declara- 
tion for  covenant  broken,  to  recite  the  whole  of 
the  agreement,  but  only  to  describe  substantially 
the  material  parts  as  to  which  breaches  are  alletred. 
Backus  V.  Taylor,  6  Munf.  488.  See  Macon  v.  Crump, 
1  Call  575;  Buster  v.  Wallace,  4  H.  &  M.  82. 

Averment  of  Title  In  Plaintiff.— In  an  action  by  the 
heir  for  breach  of  covenants  contained  in  a  convey- 
ance of  lands  to  the  ancestor,  if  the  declaration 
avers  the  entry,  seisen  and  death  of  the  ancestor, 
"and  that  the  lands,  covenants  and  writings  afore- 
said have  descended  on  plaintiff,"  without  setting 
forth  the  manner  in  which  he  derived  his  title.  His 
good  after  verdict  Woodford  v.  Pendleton,  1  H.  & 
M.  308. 

But  if  one  of  two  joint  covenantors- is  dead,  this 
fact  must  be  alleged  in  the  declaration,  for  a  dec- 
laration which  makes  no  mention  of  the  survivor- 
ship is  bad.    Atwell  v.  Milton,  4  H.  &  M.  253. 

Breach  Need  Not  Be  Assigned  In  Words  of  Covenint 
—The  breach  need  not  be  assigned  in  the  particular 
words  expressed  in  the  covenant.  It  will  be  snffl- 
dent  If  the  Intention  of  the  parties  averred  In  the 
declaration,  is  apparent  upon  an  examination  of 
the  Instrument  Itself.    Buster  v.  Wallace,  4  H.  &  M. 


Breach  Should  Be  Stated  So  as  to  Come  within  Terns 
of  Covenant— AH  that  can  ever  be  required  Is  that 
the  declaration  should  state  a  breach  which  is 
clearly  within  the  covenant  declared  upon.  Austin 
V.  Whltlock,  1  Munf.  487.  And  when  the  breach  is 
not  of  the  covenant  set  forth,  the  declaration  is 
clearly  defective  and  will  not  sustain  a  recovery. 
Laughlln  ▼.  Flood,  8  Munf.  255.  Thus  where  a  dec- 
laration In  covenant  states  that  in  consequence  of 
a  prior  lien  and  incumbrance  upon  the  tract  of 
land  in  question,  the  "plaintiffs  have  been  disturbed 
In  and  evicted  from  the  possession  and  enjoyment 
of  said  tract  of  land,"  and  there  Is  no  averment 
that  the  plaintiffs  were  kept  out  of  possession  of 
the  premises  by  any  person  or  persons  In  posses- 
sion under  a  paramount  title,  or  that  they  were 
evicted  by  judgment  of  eviction  followed  by  ouster. 
It  Is  demurrable.  Marbury  v.  Thornton,  82  Va.  702. 
1  S.  E.  Rep.  909.  • 

Breach  of  Warranty— Necessity  of  Averment  of 
Eviction.— In  an  action  on  a  covenant  of  warranty, 
it  is  necessary  to  aver  an  eviction,  and  a  declara- 
tion not  averring  that  the  plaintiff  had  been  kept 
out  of  possession  by  a  person  holding  under  a  para- 
mount title,  is  demurrable.  Marbury  v.  Thornton. 
82  V  a.  702.  1  S.  E.  Rep.  909:  Jones  v.  Richmond,  88  Va. 
231,  IS  S.  E.  Rep.  414.  But  where  the  land  is  In  pos- 
session of  a  third  person,  at  the  date  of  the  convey- 
ance relied  upon,  claiming  under  a  paramount 
title,  the  plaintiff  need  not  aver  and  prove  actual 
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entry  or  eviction  in  an  action  for  breach  of  war- 
ranty.   Sheffey  y.  Oardiner,  79  Va.  813. 

Averment  of  Several  Breechce.— In  Jarrett  v.  Jar- 
ret  t,  7  Leiffli  93,  an  action  was  bronfftat  on  a  cove- 
nant wbereby  the  defendant  acknowledged  that  he 
bad  received  from  the  plaintiff  two  bonds  for  col- 
lection, which  when  collected  were  to  be  credited 
on  a  bond  of  a  third  person  held  by  the  defendant 
One  count  in  the  declaration  assifirned  the  breach, 
that  thouffh  the  defendant  collected  the  two  debts 
be  did  not  give  credit  for  the  amonnt  Another 
count  ai^lsrned  the  breach  that  the  defendant  did 
not  and  would  not  collect  the  debts,  or  make  any 
endeavor  to  collect  them,  and  failed  in  any  manner 
to  account  for  the  same.  A  third  count  alleged 
that  by  the  covenant  the  defendant  promised  to 
endeavor  to  collect  the  debts,  and  assigned  for 
breach  that  he  did  not  endeavor  to  collect.  Upon 
oyer  to  the  covenant  and  demurrer  to  the  declara- 
tion it  was  held  that  all  of  the  counts  were  srood. 
Immaterial  Errors.— When  two  persons  contract 
the  one  to  assiffu  bonds,  and  the  other  to  convey 
lands,  at  the  same  time,  the  covenanu  are  depend- 
ent on  each  other,  and  neither  party  can  insist 
upon  performance  of  the  other  unless  he  himself 
has  performed  or  has  offered  to  perform  his  part  of 
the  agreement  at  the  appointed  time;  and  an  alle- 
gation in  the  declaration  of  an  offer  to  perform  after 
that  time  is  an  immaterial  error.  Robertson  v. 
Robertson,  3  Rand.  68. 

Errors  in  Declaration  Cared  by  Verdict.— On  a  cove- 
nant in  which  the  plaintiff  enaraflred  to  serve  the 
defendant  as  his  overseer  for  a  year,  and  the  defend- 
ant to  pay  to  the  plaintiff  a  certain  part  of  all 
firrain  "made  on  the  plantation"  (after  dednctlnfir 
the  seed)  oats  excepted;  a  declaration  charffinfir 
that  the  defendant  did  not  at  the  close  of  the  year 
pay  to  the  plaintiff  such  part  of  the  arrain  "made 
on  the  plantation."  but  which  does  not  set  forth 
what  crop  was  made,  is  arood  after  verdict  Lausrh- 
lin  V.  Flood.  3  Munf.  256. 

Errors  In  Declaration  Not  Cured  by  Verdict.— In  an 
action  against  the  representatives  of  a  deceased 
person,  on  a  Joint  covenant  entered  into  before  the 
act  ^'concemlnsr  partitions  and  Joint  riffhts  and 
obiifirations."  (1  Rev.  Code.  81)  if  it  appear  from  the 
declaration  that  one  of  the  Joint  covenantees  sur- 
vived, it  is  a  radical  defect  and  not  cured  bj'  ver- 
dict    Atwell  V.  Milton.  4  Hen.  A  M.  2&3. 

In  an  action  of  covenant  on  an  agreement  to 
convey  the  party's  interest  in  a  certain  suit  and  in 
case  the  defendant  in  thatsuit  was  not  lesrally  bound 
by  his  undertaking,  then  to  convey  therisrhtof  such 
party  to  certain  land,  a  declaration  charffinfir  a  re- 
fusal to  convey  the  interest  in  the  suit  or  the  riarht 
to  the  land  without  setting  forth  a  failure  to  recover 
in  the  suit  and  a  subsequent  refusal  to  convey  the 
land,  is  substantially  defective,  and  is  not  cured  by 
a  general  verdict  assessing  damages.  Austin  v. 
Wbitlock.  1  Munf.  487. 

Variance— Error  Cured  by  Statute  of  Jeofails.— in 
an  action  against  the  heir  on  a  covenant  entered 
into  by  the  ancestor.  If  the  breach  is  assiffued  to 
have  been  committed  both  by  the  heir  and  ancestor 
and  the  defendant  pleads  that  "he  has  not  broken 
the  covenant"  without  sayinff  anything  as  to  the 
breach  by  the  ancestor,  and  the  Jury  finds  for 
the  plaintiff  that  "the  defendant  has  broken  the 
covenant"  Judgment  ougrht  not  to  be  arrested,  as 
the  defect  is  cured  by  the  statute  of  Jeofails. 
Woodford  V.  Pendleton,  1  Hen.  &  M.  80S.  But  if  the 
writ  Is  assumpsit  and  the  declaration  is  covenant 


the  variance  is  fatal.   Walnwriffht  v.  Harper,  8  Lelsrh 
87a 

Variance  In  Case  of  Profert  and  Oyer.— When  pro- 
fert  Is  made  of  the  deed,  the  declaration  should  be 
precisely  drawn,  for  if  oyer  is  craved  the  adverse 
party  may  take  advantage  of  any  variance  In  the 
deed  produced  and  that  suted  in  the  declaration. 
Macon  V.  Crump.  1  Call  W5;  Austin  v.  Whltlock,  1 
Munf.  487. 

What  is  Not  a  5ulMtanUal  Variance  In  Declaration. 
—In  covenant  upon  an  agreement  of  lease,  which, 
besides  the  stipulation  to  pay  the  rent  contained 
other  clauses,  binding  the  lessee  to  board  the  lessor 
and  wife  part  of  the  term,  and  to  return  the  prem- 
ises uninjured,  the  declaration  described  so  much 
of  the  agreement  as  related  to  leasing  the  property 
and  payinff  the  rent:  charffinfir  the  defendant  with 
havinsr  broken  the  covenant  generally,  and  par- 
ticularly in  having  failed  to  pay  the  rent;  but  said 
nothing  about  the  other  stipulations.  It  was  held 
that  this  was  not  a  substantial  variance.  Backus 
V.  Taylor.  6  Munf.  488. 

Misjoinder  of  Counto-Arreet  of  Judgment.— It  Is  a 
good  ground  for  arresting-  Judgment  and  awarding 
a  repleader  after  a  general  verdict  for  the  plain- 
tiff, that  there  were  two  counU  In  the  declaration, 
one  beginning  in  covenant  and  concluding  in  case, 
and,  the  other,  entirely  in  case,  to  which  the  defend- 
ant pleads  only,  that  he  has  not  broken  the  cove- 
nants. Terrell  v.  Page.  8  Hen.  &  M.  118.  But  under 
the  recent  Virginia  statute  (Acts  1897-8,  p.  108).  pro- 
viding that  in  any  case  where  an  action  of  covenant 
will  lie.  an  action  of  assumpsit  may  be  mainuined 
also,  common  counts  in  assumpsit  may  be  Joined  with 
covenant  for  the  breach  of  an  agreement  under  seal. 
Grubb  V.  Burford,  98  Va.  568,  87  S.  E.  Rep.  4. 

2.  PLEAS. 

"Coveaante  Performed."  —  Where  a  defendant 
pleads  "covenants  performed,"  this  plea  can  only 
be  supported  by  the  evidence  which  shows  that  the 
covenant  has  been  performed;  and  evidence  show- 
ing that  nonperformance  has  been  excused  by  the 
act  of  the  plaintiff,  or  any  other,  does  not  support 
the  issue,  as  this  might  tend  to  surprise  the  plain- 
tiff at  the  trial.  Fairfax  v.  Lewis,  2  Rand.  20;  Wal- 
lace V.  Shaffer,  12  Leigh  623:  Long  v.  Colston,  Gilmer 
98;  Scraggs  v.  Hill,  87  W.  Va.  706.  17  S.  E.  Rep.  186. 

Plea  of  Statute  of  Limitations.- A  plea  to  an  action 
of  covenant  that  defendant  "did  not  within  20 
years  next  before  the  bringing  of  this  suit  break 
his  covenant  as  the  plaintiff  hath  alleged."  is  a 
good  plea  of  the  statute  of  limitations,  as  it  is 
equivalent  to  saying  that  the  cause  of  action  did 
not  accrue  within  that  time.  But  even  if  such  plea 
were  defective,  it  is  cured  after  verdict  where  it  Is 
not  demurred  to,  by  Code  Va.  1878,  ch.  177,  sec.  8. 
which  provides  that  no  Judgment  shall  be  reversed 
for  any  defect  or  imperfection  in  the  pleadings 
which  might  have  been  taken  advantage  of  on  de- 
murrer, but  was  not  so  taken  advantage  of.  Davis 
V.  McMuUen,  86  Va.  256, 9  S.  E.  Rep.  1095. 

Covenant  May  Be  i>leaded  as  a  Release.— To  avoid 
circuity  of  action,  a  covenant  may  be  pleaded  as  a 
release,  but  It  must  be  a  covenant  between  those 
parties  only;  and  if  it  contains  no  words  of  release 
it  will  not  be  so  construed  unless  it  gives  the 
covenantor  a  right  of  action  which  will  precisely 
countervail  that  to  which  he  is  liable;  and  unless, 
also,  it  was  the  intent  of  the  parties  that  the  last 
instrument  should  defeat  the  first  Oarnett  v.  Ma- 
con, 6  Call  806. 

Plea  of  *'No«  Oullty**  Cured  by  Verdlct.-A  plea  of 
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not  guilty  to  an  action  of  covenant  is  cured  by  a 
verdict    Hunnlcutt  v.  Carsley.  1  Hen.  &  M.  158. 
V.  EVIOBNCB. 

Bvldence  of  Future  Profits  liMdmiulble  In  Action 
for  Breach  of  an  Airreement  to  Renew  a  Lease.— In  an 
action  for  breach  of  a  covenant  to  renew  a  lease, 
evidence  of  the  future  profits  to  be  made  from  the 
property  if  a  certain  price  can  be  obtained  for  the 
product  thereof  is  inadmissible  on  the  question  of 
damages.  Grubb  v.  Burford,  96  Va.  563.  87  S.  E. 
Rep.  4. 

Covenant  as  Bvldence  after  Oyer  Taken  —Where  a 
defendant  by  oyer  has  made  a  covenant  itself  a 
part  of  the  record,  he  cannot  object  at  the  trial  of 
the  issue  to  the  admissions  of  the  covenant  as 
evidence  on  the  g-round  of  variance  between  It 
and  the  covenant  set  forth  In  the  declaration.  Arm- 
stronff  V.  Armstronirs,  1  Leierh  491;  Jarrettv.  Jarrett, 
7  Lelfirh98. 

When  Proof  of  Covenants  in  Deed  Not  Necessary. 
—Where  in  an  action  of  recovery  for  breach  of 
warranty  of  title  the  declaration  sets  out  the  mak- 
ing of  the  deed  and  the  areneral  warranty  of  title 
therein  conUlned,  and  no  plea  of  non  ett  faction  is 
pleaded,  but  the  only  pleas  are,  "covenants  per- 
formed" and  ''covenants  not  broken,"  the  making 
of  the  deed  and  the  warranty  are  admitted  by  the 
pleadings,  and  no  proof  thereof  is  necessary.  Rid- 
dle V.  Core,  21  W.  Va.  580. 

VI.  VBRDICT. 

Province  of  Jury.— Upon  a  declaration  In  an  action 
of  covenant,  charerlnGr  in  general  terms  the  breach 
of  the  contract  to  deliver  a  quantity  of  corn  at  a 
given  time,  the  Jury,  in  assessing  the  damages, 
are  not  restricted  to  the  value  of  the  corn  at  the 
time  It  should  have  been  delivered  with  interest 
thereon  until  payment,  but  may  give  such  dam- 
ages as  upon  the  evidence  the  plaintiff  appears  to 
have  sustained.    Merryman  v.  Griddle,  4  Munf.  542. 

Verdict  Pounded  on  Insufficient  Evidence.— The 
existence  of  a  deed  of  trust  is  not  sufficient  evi- 
dence of  covenants  broken,  and  a  verdict  founded 
on  such  evidence  alone  is  unwarranted.  Wolf  v. 
Violett,  78  Va.  57. 

Verdict  for  More  Damages  Than  Claimed.— in  the 
action  of  covenant,  a  verdict  for  a  larger  sum 
than  the  damages  laid  in  the  declaration  or  stated 
in  the  writ,  must  be  set  aside  and  a  new  trial 
awarded.  Cloud  v.  Campbell.  4  Munf.  214. 
VII.  JUDQMBNT. 

See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Gratt.  485. 


Burnley  v.  Lambert. 

October  Term,  1794. 

Detinue— What  Plaintiff  Must  Prove.*— In  detinue, 
the  plaintiff  must  prove  property  la  himself,  and 
possession  In  the  defendant:  but  proof  of  posses- 
sion anterior  to  the  bringing  of  the  action  Is  suffi- 
cient, unless  the  defendant  can  show  that  he  was 
legally  dispossessed. 


«Detlnue— What  Plaintiff  flust  Prove.— In  the  action 
of  detinue  it  is  necessary  that  the  plaintiff  should 
aver  and  prove  that  he  has  title  to  the  property, 
with  present  right  of  possession  in  himself,  and  ac- 
tual possession  by  the  defendant  anterior  to  the 
bringing  of  the  suit.  And  if  the  plaintiff  proves  an 
anterior  possession  in  the  defendant  the  burden  is 


Leiracies- Assent  of  Executor— Rights  of  Credltorsr- 
Partles.t— After   the  assent  of  an  executor  to  a 
specific  legacy,  the   property  is  changed,  and  a 
creditor  obtaining  a  judgment  against  the  execu- 
tor, cannot  levy  an  execution  upon  the  property 
in  the  hands  of  the  legatee.    He  may  pursue  the 
executor  at  Law,  or  follow  the  property  in  Equity. 
making  all  the  legatees  parties. 
Legatees -Execution  on  Property  In  Hands  of -Title  of 
Purchaser.— A   purchaser,    under    the    execution 
levied  on  the  property  in  the  hands  of  the  legatee, 
acquires  no  title  thereto. 
Judgment— Reversal— Effect  as  to  Purchaser -A  pur 
chaser,  under  an  execution  issued  on  a  judgment 
which  is  afterwards  reversed,  shall  not  have  his 
title  impeached;  but  the  injured  party  shall  be 
restored  to  the  money  arising  from  the  sale. 
This  was  an  action  of  detinue  for  slaves, 
broui^ht  in  the  District  Court  of  Fredericks- 
burg.    On  the  plea  of  non  detinet,  a  verdict 
was  found  for  the  plaintiif,  and  an  appeal 
prayed  to  this  court,  upon  exceptions 
309      taken  to  the  instruction  given  *to  the 
jury  by  the    District  Court.     The  bill 
states.       ''That     the    defendant's    counsel 
moved    the   court  to  instruct  the  jury,  that 
the  possession  of  the  slaves  in  question  not 
being  proved  to  have  been  in  the  defendant 
at  the  date,  or  service  of   the  writ,  the  law 
was  for  the  defendant :  That  it   was  proved 
by  the  defendant,  he  was  out  of  possession 
of  the  slaves  before  the  date  or  service  of 
the    writ,    and   at  all  times  since;  and  that 
the  only  evidence   of    a    demand,    was  the 
writ.     But  the  court  instructed  the  jury  that 
it  was  not  necessary  to    maintain  the  issue 
on  the  part  of   the    plaintiff,   to  prove  pos- 
session   in    the   defendant   at   the  date,  or 


shifted,  and  it  devolves  upon  the  latter  to  prove 
that  he  has  been  legally  dispossessed.  Bams  v. 
Morrison,  86  W.  Va.  424,  15  S.  E.  Rep.  63.  citing  Bun^ 
lev  V.  Lambert,  1  Wash.  308.  See  also,  citing  the  prin- 
cipal case  upon  this  question.  Austin  v.  Jones,  Glim. 
358,  854  ;  Lynch  v.  Thomas,  8  Leigh  604  :  Allen  v. 
Harlan,  6  Leigh  43 :  Catlett  v.  Russell.  6  Leigh  861. 
367  :  Arthur  v.  Ingels,  34  W.  Va.  648.  12  S.  E.  Rep.  874  : 
Williamson  v.  Ringgold.  80  Fed.  Cas.  29  ;  Woodruff 
V.  Bentley,  80  Fed.  Cas.  522  ;  monographic  noU  on 
"Detinue  and  Replevin"  appended  to  Hunt  v.  Mar- 
tin. 8  Gratt.  578. 

tLegacles— Assent  of  Bxecutor— Rights  of  Creditors- 
Parties.— In  the  second  headnote  of  the  principal 
case  It  is  held  that  after  the  assent  of  the  ex eca Lor 
to  a  legacy,  the  property  is  changed,  and  a  creditor 
obtaining  a  judgment  against  the  executor  cannot 
levy  an  execution  upon  the  property  in  the  hands  of 
a  legatee  ;  but  he  may  pursue  the  executor  at  law, 
or  follow  the  property  in  equity,  making  all  the 
legatees  parties.  As  bearing  on  this  general  sub- 
ject, the  principal  case  is  cited  in  Woodley  v.  Abby. 
5  Call  341 ;  Lewis  v.  Bacon,  8  Hen.  &  M.  107 ;  Gordon 
V.  Justices  of  Frederick,  1  Munf.  17  :  Whltehorn  v. 
Hlnes.  1  Munf.  586 :  Hopklrk  v.  Dennis.  2  Munf.  SS8  : 
Gallego  v.  Attorney  General,  8  Leigh  489  ;  Nicholas 
V.  Burruss,  4  Leigh  303 ;  Burchard  v.  Wright.  11 
Leigh  470 :  Davis  v.  Newman,  2  Rob.  667.  The  prin- 
cipal case  is  also  cited  in  Hurst  v.  Morgan,  31  W.  Va. 
521,8  S.  E.  Rep.  291 ;  Wllcocks  v.  Phillips,  29  Fed.  Cas. 
1201.  See  monographic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Depriest  5 
Gratt  6. 
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aervice  of  the  writ,  but  that  proof  of  pos- 
session at  a  day  anterior  thereto,  namely, 
on  the  day  mentioned  in  the  declaration 
was  sufficient. 

**That  it  was  proved,  that  the  defendant 
purchased  the  slaves  in  question,  belonging 
to  the  estate  of  John  Jones,  at  a  coronor's 
sale,  under  an  execution  airainst  the  execu- 
tors of  the  said  John  Jones,  altho*  the  defend- 
ant was  warned  by  the  plaintiff  of  his  title  to 
the  property.  That  the  plaintiff  (who  in- 
termarried with  one  of  the  legatees  of  the 
said  John  Jones)  had  received  from  the  ex- 
ecutors (upon  a  division  of  the  said  estate) 
the  negroes  in  question,  the  same  having 
been  devised  to  his  wife,  by  the  will  of  the 
said  Jones.  That  the  personal  estate  of  the 
testator  (independent  of  the  negroes  in 
question)  was  fully  sufficient  to  have  satis- 
fied the  execution,  bat  that  the  same  had  been 
distributed  by  the  executors  amongst 
the  different  legatees.  That  the  defend- 
ant moved  the  court  to  instruct  the  jury, 
that  the  sale  was  a  compleat  transfer 
of  the  property  to  the  defendant.  But 
the  court  instructed  the  jury,  that  such 
sale  was  not  a  transfer  of  the  property  to 
the  defendant,  to  which  opinions  the  de- 
fendant excepted." 

Warden  for  the  appellant.  Detinue  will 
not  lie,  where  the  defendant  has  parted 
with  the  possession  of  the  property,  before^ 
the  commencement  of  the  suit.  There  can 
be  no  stronger  evidence  of  this,  than  the 
judgment  in  such  action,  which  is  to  recover 
the  property  itself,  and  damages  for  the  de- 
tention, which  could  not  be,  if  the  defend- 
ant had  not  the  property  to  deliver.  He 
cited  Southcotes  case  4  Rep.  83— Bull. 
49—51 ;  the  latter,  to  prove  that  the  detainer 
is  the  gist  of  the  action. 

But  2dly,  The  title  of  a  vendee  under  a 
sheriff^s  sale,  cannot  be  questioned  in  any 
instance ;  for  if  it  could,  the  inconvenience 
to  the  public  would  be  indefinite,  since  no 
person  would  purchase  from  a  sheriff,  and 
thus  executions,  which  are  the  life  of  the 
law,  would  be  rendered  entirely  ineffectual, 
3  Wills.  309,  1  Burr.  20—8  Co.    96— Cro.  El. 

278— Cro,  Jac.  246-5  Co.  90b. 
310  *Duval  on  the   same   side,  insisted, 

that  in  an  action  of  detinue,  it  was 
incumbent  upon  the  plaintiff  to  prove  a  de- 
mand, and  that  the  record  in  this  case, 
shewed  that  none  had  been  made. 

Washington  for  the  appellee.  I  will  con- 
sider the  last  point  made  in  the  bill  of  ex- 
ceptions first;  and  that  is,  whether  the 
assent  of  the  executor  to  a  specific  legacy, 
does  not  so  compleatly  vest  the  property  in 
the  legatee,  and  divest  the  executor  of  any 
legal  right  thereto,  that  it  is  not  liable  to 
be  seised  in  execution  to  satisfy  a  judgment 
against  the  executor?  This  point  has  not 
been  argued  by  the  counsel  on  the  other 
side*  from  a  conviction,  I  presume,  that  it 
is  too  well  settled  to  be  now  controverted 
The  creditor  does  not  lose  his  remedy  by 
this  conduct  in  the  executor;  for  he  may 
either  pursue  the  executor  at  law  upon  a 
devastavit,    or  follow   the  assets  in  equity 


against  the  legatees ;  and  in  this  latter  case, 
it  would  be  essentially  necessary  to  make 
them  all  parties,  in  order  that  they  may  all 
equally  contribute  to  bear  the  burthen. 
But  if  the  summary  mode  pursued  by  Burn- 
ley were  permitted,  suits  in  equity  against 
legatees  would  never  be  heard  of. 

It  is  contended  that  a  sale  by  a  sheriff  of 
A's  property,  taken  under  an  execution 
against  B,  so  compleatly  divests  the  right 
out  of  A,  that  he  cannot  recover  it  in  an  ac- 
tion Against  the  vendee.  The  case  of  Cooper 
and  others  v.  Chitty  and  Backiston,  1  Burr 
20,  cited  by  the  appellant's  counsel,  strikes 
me  to  be  an  authority  as  expressly  against 
the  doctrine,  as  could  possibly  have  been 
broughi  forward.  It  would  be  monstrous  if 
the  law  were  otherwise.  That  case,  as  well 
as  the  others  which  have  been  cited,  lay  it 
down,  that  if  the  sheriff  seize  and  sell,  by 
authority,  (as  under  a  judgment  which  is 
afterwards  reversed)  the  rightful  owner  is 
bound :  but  surely  in  the  case  just  men- 
tioned, or  in  the  present,  the  sheriff  does 
not  sell  by  authority;  because  the  writ, 
which  is  his  warrant,  directs  him  to  levy 
the  debt  of  the  property  of  the  testator  in 
the  hands  of  the  executors. 

As  to  the  first  point,  there  is  more  diffi- 
culty in  it.  Bat  it  will  be  sufficient  for  me 
to  contend,  that  the  defendant  does  not 
state  upon  the  record  a  case  sufficiently 
strong  to  bar  the  plaintiff,  and  of  course 
the  judgment  ought  not  to  be  reversed. 
For  tho'  there  may  be  a  case,  where  detinue 
will  not  lie  against  a  person  out  of  posses- 
sion, yet  there  are  many  cases,  where  it 
may  lie.  Thus,  it  will  not  lie  where  the 
defendant  is  lawfully  dispossessed  \  efore 
action  brought.  But  it  will  lie  as  South- 
cote's  case  proves,  against  a  bailee,  who  is 
robbed  before  action  brought,  and  in 
311  ♦other  instances  there  mentioned. 
So  if  the.defendantmakea  fraudulent 
conveyance,  or  with  a  view  toa  secret  trust, 
or  indeed  if  he  be  dispossessed  in  any  man- 
ner, unless  by  a  legal  recovery,  I  am  in- 
clined to  think  that  this  action  will  lie. 
Since  therefore  the  case  stated  in  the  ex- 
ceptions for  the  opinion  of  the  judge,  is  not 
such  an  one,  as  will  in  all  instances  render 
this  action  improper  (and  such  a  case  I  con- 
tend ought  to  have  been  made  out,  not  a 
doubtful,  or  uncertain  one,)  I  submit  it, 
whether  the  direction  was  not  proper  and 
legal.  The  verdict  in  detinue  being  in  the 
alternative,  is  evidence  of  the  law  being  so. 

Marshall  in  reply.  The  pleadings  are  in 
general  the  best  evidence  of  the  law.  Let 
us  examine  them.  The  declaration  states 
a  present  possession  and  detention :  the 
plea  denies  it  in  the  present  tense  also, 
upon  which  issue  the  verdict  is  taken. 
Consequently,  if  the  defendant  be  not  in 
possession,  or  does  not  detain  at  that  time, 
viz.  at  the  time  when  the  suit  is  brought, 
it  is  evident  that  this  form  of  action  is  not 
sustain:* ble.  I  admit  that  trespass  or  trover 
might  lie.  The  direction  of  the  judge  is 
not  such  as  is  supposed  by  Mr.  Washington. 
The  exceptions  do  not  state  an  uncertain 
I  case  for  the  defendant,  but  the   judge    has, 
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even  upon  Mr.  Washington's  own  ground, 
given  an  opinion  clearly  wrong.  For  he 
lays  it  down  generally  in  his  instruction  to 
the  jury,  **that  it  is  not  necessary  for  the 
plaintifiF  to  prove  possession  in  the  defend- 
ant when  the  suit  is  brought,  but  that  proof 
of  an  anterior  possession  is  sufficient.**  He 
does  not  qualify  the  opinion  by  speaking 
of  a  fraudulent  dispossession,  or  of  such  an 
one  as,  it  is  contended,  will  not  preclude 
this  form  of  action,  but  he  lays  down  the 
principle  generally,  which  is  unquestion 
ably  erroneous,  since  it  would  even  apply 
to  a  case  of  dispossession  produced  by  a 
legal  recovery,  in  whicli  case,  it  is  ad- 
mitted, this  action  would  not  lie.  It  is 
true,  the  verdict  is  in  the  alternative ;  but 
this  does  not  arise  from  the  possibility  that 
the  defendant  may  have  parted  with  the 
property,  and  therefore  cannot  deliver  it 
specifically.  There  are  other  sufficient  rea- 
sons for  that;  for  the  property  might  per- 
ish, or  be  disposed  of  after  action  brought; 
and  in  such  a  case,  it  would  be  Hard  if  the 
plaintiff  could  not  get  the  alternative. 

The  PRESIDENT.  The  question  is, 
whether  the  judge  misdirected  the  jury  upon 
both,  or  either  of  the  points  submitted  to 
his  opinion.  If  he  did,  then  the  verdict  must 
be  set  aside,  and  a  new  trial  awarded.  A 
majority  of  the  court  are  of  opinion,  that 
it  was  not  a  misdirection.  Mr.  Mar- 
312  shall's  argument,  Mrawn  from  a  crit- 
ical examination  of  the  declaration, 
plea,  and  verdict,  would  prove  too'much,  and 
that  gentleman  knows  the  consequence. 
For  it  goes  to  shew,  that  the  defendant 
must  not  only  be  in  possession  at  the  time 
of  the  writ  issued,  but  that  it  must  continue 
in  him  to  the  time  of  the  plea,  and  indeed 
to  the  time  of  the  verdict,  all  of  them  being 
in  the  present  tense.  The  plea  is  the 
general  issue,  and  leaves  the  whole  merits 
of  the  case  to  be  brought  forward  upon  the 
trial. 

We  come  next  to  inquire  what  is  neces- 
sary for  the  plaintiff  to  prove  in  this  action? 
The  books  agree  that  he  must  prove  a  title 
in  himself,  and  possession  in  the  defend- 
ant ;  but  as  to  the  time  at  which  the  posses- 
sion should  appear  to  have  been  in  him, 
whether  at  the  date  of  the  writ,  or  whether 
an  anterior  possession  would  be  sufficient, 
the  cases  are  totally  silent.— This  court 
agrees  with  the  District  Judge  in  declaring 
that  the  latter  is  sufficient,  for  otherwise 
the  plaintiff  might  by  contrivance  be  kept 
in  a  perpetual  round  of  suits  without  effect. 
Thus  A.  finds  B.  in  possession  of  his  slaves 
which  are  refused  to  be  delivered;  he  sets 
off  to  the  clerk *s  office  perhaps  at  a  consid- 
erable distance  for  a  writ.  B.  knowing  of 
this,  takes  a  witness  to  prove  the  delivery 
of  possession  to  C.  before  the  writ  can  is- 
sue; upon  the  trial,  and  after  a  tedious 
prosecution  of  the  suit,  this  fact  is  made  to 
appear,  and  A  is  defeated.  He  then  sues 
C.  who  plays  the  same  game,  and  so  on, 
as  often  as  persons  can  be  found  to  take 
part  in  the  fraud.  This  can  never  be  right, 
and  proof  of  possession    prior  to   the   suit 


ought  to  charge  the  defendant,  unless  he 
be  legally  evicted,  which  it  is  incumbent 
upon  him  to  shew. 

As  to  the  next  question  which  arises  from 
an  objection  to  the  plaintiff's  title,  it  re- 
quires very  little  consideration.  It  is  true, 
that  a  testator  should  be  just  before  he  is 
bountiful;  but  if  he  can  be  both,  who  is  to 
restrain  him?  And  who  is  the  proper  judge 
of  this  ability,  but  his  legal  representa- 
tives, who  by  delivering  up  a  specific 
legacy,  acknowledge  that  ability  in  their 
testator.— After  the  assent  of  the  executor, 
the  legal  property  is  completely  vested  in 
the  legatee,  and  cannot  at  law  be  divested 
by  the  creditors.  The  creditors  have  a 
double  remedy  1st,  against  the  executors  at 
law,  in  which  case  the  executors  have  their 
remedy  in  equity  against  the  legatees,  to 
compel  them  to  refund ;  or  3dly,  the  cred- 
itors may  in  equity  pursue  the  estate  in  the 
hands  of  the  legatees ;  and  in  either  case, 
all  the  legatees  must  be  made  parties,  that 
the  charge  may  not  fall  upon  one,  but  may 
be  equally  borne  by  the  whole.  But  if  this 
direct  mode  against  a  particular  lega- 
313  tec  were  permitted,  it*would  put  it  in 
the  power  of  the  creditor,  to  mark  out 
the  person  who  should  in  the  first  instance 
sustain  the  whole  weight. 

But  a  doctrine  still  more  extraordinary 
was  contended  for  at  the  bar:  That  the 
owner  of  the  slaves  in  question  lost  his 
right  thereto,  by  the  seizure  and  sale  of 
the  coroner.  Some  of  the  cases,  which  were 
cited  in  support  of  this  position,  directly 
contradict  it,  and  the  others,  such  as 
Mathew  Manning's  case,  only  state,  that 
where  a  judgment  is  reversed,  the  execution 
and  sale  under  it,  shall  not  be  avoided, 
having  been  lawfully  made,  under  author- 
ity ;  but  that  the  party  aggrieved  shall  be 
restored,  not  to  the  property,  but  to  the 
money  arising  from  the  sale.  But  if  an 
execution  issue  against  the  goods  of  A.  and 
the  sheriff  seise  and  sell  the  property  of 
B,  will  it  be  said  that  this  is  done  by  lawful 
authority,  as  in  the  other  case?     Surely  not. 

Judgment  affirmed. 


Cooke  V.  Beale's  Executors. 

October  Term,  1794. 
Special  Ball-Surrender  of  PrlaclfMl  to  Sheriff-Effect. 

—If  the  special  bail,  before  or  after  Jadrment 
surrender  tlie  principal  to  tlie  Sheriff,  his  dls- 
charflre  is  complete  by  the  surrender,  whether  he 
return  the  receipt  forthwith  to  the  Clerk  or  noi; 
and  if  any  fnjary  from  an  omission  so  to  return 
it,  result  to  the  plaintiff,  his  remedy  is  by  action 
asralnst  the  bail. 

Special  Pleas  —  Conclusion  —  When  Demurrable.  —  A 
special  plea  concludes  thus,  "and  this  &c."  The 
et  caetera  cannot  be  construed  to  imply  a  veriflca- 
tion.  or  a  conclusion  to  the  country,  and  is  bad  on 
special  demurrer. 

Appellate  Practice— Refusal  of  Lower  Court  to  Allow 
Amendment  of  Pleadings  In  Proper  C—e*— Effect— If 


*  Amendment  of  Pleadings. —The  principal  case  is 
cited  on  this  point  in  Bowles  v.  Elmore,  7  Gratt  389, 
which  case  also  cites  Graham  v.  Graham,  4  Mnnf. 
205. 
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the  inferior  Court  retnse  leave  to  a  party  to 
amend  his  pleadinsrs  where  it  should  be  allowed, 
the  appellate  Court  will  reverse  for  that,  as  error. 

The  case  was  as  follows:  In  April  1785 
Beale  recovered  a  judgment  ag^ainst  Willis, 
for  whom  Cooke  was  special  bail.  Upon 
the  return  of  a  ca.  sa.  **not  found,*'  a  sci. 
fa.  issued  against  Cooke  on  the  18th  of 
May  following,  who  pleaded  in  bar,  that 
on  the  2d  of  November  1784,  he  rendered 
the  body  of  the  said  Willis  to  the  jail  of  the 
county  of  Frederick  (where  the  writ  was 
served)  according  to  the  act  of  Assembly 
in  that  case  made  and  provided,  and  took 
a  receipt,  for  the  body  of  the  said  Willis, 
from  the  sheriff,  in  the  following  words: 
viz,  received  Ac.  and  this  &c. — To  this  plea 
the  plaintiff  demurred  specially,  stating  for 
a  cause  thereof  1st,  that  the  defendant  doth 
not  set  forth  in  his  plea,  that  he  returned 
the  receipt  forthwith  to  the  clerk  of  the 
court  where  the  suit  was  depending :  2dly, 
because  the  defendant  in  his  plea  neither 
tenders  an  issue  to  the  country,  nor  offers 
to  verify  his  plea  by  the  record.  The 
County  Court  gave  judgment  for  the  plain- 
tiff upon  the  demurrer.  The  defendant  then 
moved  to  amend  his  plea  on  payment  of 
costs  by  inserting  these  words:  ^'That  he 
forthwith  lodged  the  receipt  with  the  clerk 
of  the  court,  agreeably  to  the  act  of  Assem- 
bly in  that  case  made  and  provided,  and 
this  he  is  ready  to  verify"  which  motion 
was  over-ruled  by  the  court.  He  then 
moved  to  have  leave  to  put  in  a  new  plea 
which  was  likewise  over-ruled.  In 
314  the  record  *is  a  certificate  of  the  clerk 
of  Frederick  court,  that  the  receipt 
mentioned  in  the  plea  was  filed  in  his  office 
on  the  6th  of  May  1785. 

Upon  an  appeal  to  the  District  Court,  the 
judgment  of  the  County  Court  was  affirmed, 
from  which  the  defendant  appealed  to  this 
court. 

Marshall  for  the  appellant.  The  judg- 
ment against  Willis  was  entered  up  .in 
April  1785,  and  the  sci.  fa.  issued  in  May 
of  the  same  year.  The  surrender  of  the 
principal  was  in  November  1784,  and  the 
receipt  appears,  from  the  record,  to  have 
been  lodged  with  the  clerk  on  the  6th  of 
May  1785.  The  1st  question  is,  whether  the 
appellant,  was  discharged,  tho'  the  receipt 
was  not  lodged  immediately  with  the  clerk? 
And  this  will  depend  upon  the  construction 
of  the  act  of  Assembly,  5th  Geo.  Ill,  C.  6. 
Upon  the  literal  construction  of  the  act,  it 
is  evident,  that  if  the  sheriff  refuse  to  give 
the  receipt,  or  if  the  receipt  be  not  returned 
to  the  clerk,  still  the  bail  is  discharged. 
The  latter  part  of  the  4th  section,  which 
says,  "that  the  receipt  shall  be  by  the  bail 
forthwith  delivered  to  the  clerk  of  the  court 
where  the  suit  is  depending,*'  is  merely  di- 
rectory to  the  bail,  who  is  discharged  by 
the  act  of  surrendering  the  principal,  tho' 
he  should  fail  to  return  the  receipt.  But 
If  there  be  a  doubt  upon  this  clause,  it  is 
completely  explained  and  removed  by  the 
5th  section  which  speaks  of  the  right  of  a 
special  bail  to  discharge  himself  by  surren- 


dering the  principal,  without  qualifying 
that  right  by  any  condition  whatever.  The 
words  are,  **that  where  the  special  bail,  in 
any  action  or  suit,  where  judgment  hath 
been,  or  shall  be  given,  are  or  shall  be  en- 
titled to  discharge  themselves  by  surrender- 
ing the  principal,  it  shall  and  may  be 
lawful  for  such  bail  to  make  such  surrender, 
either  before  the  court  where  judgment  was 
obtained,  or  to  the  sheriff  of  the  county, 
where  the  original  writ  in  such  suit  was 
returned,  and  thereupon  the  bail  shall  be 
discharged:"  So  that  the  bail  is  discharged 
upon  the  surrender. 

If  I  am  right  in  giving  to  the  act  its  lit- 
eral exposition,  I  feel  great  confidence  in 
saying  that  it  is  founded  upon  good  reason. 
For  it  would  be  strange,  if  the  sheriff,  by 
refusing  to  give  the  receipt,  should  prevent 
the  bail  from  relieving  himself.  If  then 
the  returning  of  the  receipt  forthwith  is  not 
a  prerequisite  to  the  bail's  discharge,  it 
was  unnecessary  to  aver  it  in  the  declara- 
tion. But  if  I  am  wrong  in  my  construc- 
tion of  the  law,  I  then  contend  that  the 
couit  should  have  permitted  the  defendant 
to  amend  his  plea.  He  cited  1  Burr. 
317—322.  I  admit  that  the  court  possesses 
a  discretionary  power  in  allowing 
315  amendments,  but  *this  is  a  legal  dis- 
cretion, and  if  it  be  improperly  exer- 
cised, a  superiour  court  will  correct  their 
judgment  in  this  respect.  It  is  to  advance 
the  justice  of  the  case,  that  the  defendant 
should  be  permitted  to  try  the  cause  upon 
its  merits. 

As  to  the  2d  cause  of  demurrer,  I  answer 
that  the  et  caetera  is  tantamount  to  the 
tendering  of  an  issue,  for  it  will  be  con- 
strued to  supply  what  the  defendant  ought 
to  have  added— the  case  of  Sayer  v.  Pocock. 
— Cow.  Rep.  407  is  a  strong  authority  as  to 
this  point. 

Wickham  for  the  appellee.  There  is  an 
essential  difference  in  reason,  between  a 
surrender  before  and  after  judgment.  In 
the  first  case,  the  sheriff  is  not  authorised 
to  keep  the  body  a  moment  after  the  judg- 
ment is  rendered,  unless  the  plaintiff  pray 
him  in  custody.  But  in  the  latter  case,  the 
sheriff  is  to  keep  the  body  in  the  same  man- 
ner, as  he  must  have  done,  if  he  had  been 
prayed  in  custody  in  the  former  case.  This 
distinction  will  enable  us  the  more  clearly 
to  give  the  law  in  question  its  true  exposi- 
tion. It  is  to  be  observed  that  the  fourth 
section  relates  to  a  surrender  before  judg- 
ment; the  5th  and  6th  sections  to  a  sur- 
render after.  If  it  be  before  judgment,  and 
made  in  court,  nothing  farther  is  necessary 
for  the  bail  to  do;  for  this  reason,  because 
the  plaintiff,  who  is  supposed  to  be  always 
in  court,  having  notice  of  the  surrender, 
may,  if  he  chuse,  pray  the  principal  in 
custody,  and  therefore  he  cannot  suffer  but 
from  his  own  neglect.  But  if  the  surrender 
be  before  judgment,  and  to  the  sheriff  out 
of  court,  as  the  plaintiff  is  not  presumed  to 
have  notice  of  what  is  done  in  pais,  it  is 
reasonable,  and  by  this  law,  it  is  made  an 
essential    part  of  the  duty  of  the  bail,  as  a 
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condition  of  his  discharge,  that  he  forth- 
with return  the  receipt  to  the  clerk,  that 
the  plaintiff  may  have  notice  of  it,  so  as  to 
pray  the  principal  in  custody.  So  much 
for  'the  4th  section.  But  if  the  surrender 
be  made  after  judgment,  then  the  5th  sec- 
tion does  not  require  a  receipt  to  be  re- 
turned ;  for  this  reason ;  because,  by  the 
6th  clause,  the  sheriff  is  directed  in  such 
case  to  keep  the  principal  in  his  custody, 
in  the  same  manner,  and  subject  to  the  like 
rules,  as  are  provided  for  debtors  com- 
mitted in  execution,  during  the  space  of  20 
days,  Ac.  This,  which  I  conceive  to  be  the 
fair  and  liberal  construction  of  the  law, 
seems  to  be  strongly  supported  by  the  rea- 
son and  justice  of  the  case.  For  were  it 
otherwise,  the  sheriff  and  the  debtor  might, 
by  collusion,  defeat  the  plaintiff  of  his  se- 
curity by  a  surrender  made  out  of  court,  and 
by  keeping  out  of  sight  that  sort  of  notice, 
which  is  required  by   the    law   to   be  given 

him,  and  which,  if  given,  would  en- 
316      able  him  *to  claim  the   body    of    the 

principal.  Nay,  this  might  happen 
without  collusion.  For  the  sheriff,  not  be- 
ing bound  to  give  the  creditor  notice  of  the 
surrender,  the  creditor  would  most  fre- 
quently be  ignorant  of  the  fact  till  judg- 
ment was  given,  and  the  body  discharged. 
It  has  been  argued  as  a  hardship  on  the 
other  side,  that  the  sheriff  might  refuse  to 
give  a  receipt.  To  this  I  answer,  1st  that  the 
sheriff,  in  such  case,  would  be  liable  to  the 
bail,  and  2dly  the  bail  might  avail  himself 
of  such  refusal  by  pleading  it,  and  would 
be  excused ;  for  it  is  a  rule,  that  if  an  offi- 
cer be  bound  and  is  required  to  do  a  partic- 
ular act,  his  refusal  shall  not  place  the  party 
for  whose  benefit  it  was  to  be  done,  in  a 
worse  situation,  than  if  he  had  done  it. 

As  to  the  2d  objection,  the  case  relied 
upon  from  Cowper  is  not  apposite  to  the 
present  in  any  respect.  The  omission, 
there,  was  of  words  merely  formal,  and  the 
question  was  made  after  a  trial  and  verdict. 
The  defect  in  this  case  is  in  a  substantial 
part  of  the  plea,  and  is  specially  demurred 
to.  So  that  the  statute  of  Jeofails,  which 
might  cure  a  great  deal  after  verdict,  can- 
not help  even  formal  defects,  if  stated  as 
cause  of  demurrer.  But  it  is  contended, 
that  the  et  caetera  must  necessarily  mean 
**and  this  he  is  ready  to  verify."  But  may 
it  not  as  well  mean  a  conclusion  to  the 
country? 

As  to  the  amendment:  The  motion  was 
made  after  demurrer,  argument  and  judg- 
ment thereon.  I  admit,  that  the  discretion 
of  the  court  in  allowing  amendments,  is  a 
legal  one,  and  subject  to  the  correction  of 
a  Superior  Court,  if  improperly  exercised. 
Yet  I  ask,  will  this  court  permit  an  amend- 
ment against  the  justice  of  the  case.  If 
the  defendant  in  this  case  could  claim  it 
upon  Mr.  Marshall's  principle,  namely,  that 
the  cause  might  be  tried  upon  its  merits, 
then  it  might  be  always  claimed  as  of  right ; 
and  if  so,  a  defendant  who  wished  for  de- 
lay, would  always  put  in  a  frivolous  plea, 
so  as  to  force  the  plaintiff  to  demur,  and. 
after  taking  that   chance,    claim    the  priv- 


ilege of  amending.  If  it  be  quite  indiffer- 
ent, whether  the  justice  of  the  case  favored 
the  amendment  asked  for,  (the  reverse  of 
which  I  think  appears  in  the  record)  this 
court  will  presume  that  the  Inferior  Court 
did  right,  unless  the  party  seeking  to  im- 
peach their  judgment,  had  stated  enough 
upon  the  record  to  destroy  this  presuraptiou. 
Besides,  will  this  court  do  a  vain  thing? 
For  if  I  am  right  upon  first  point,  what 
good  purpose  could  it  answer  to  allow  the 
amendment,  since  by  correcting  the  plea 
according  to  the  facts  appearing  in  the  rec- 
ord, the  defendant  could  not  succeed. 
317  ^Marshall   in  reply.     The   4th  sec- 

tion of  the  law  relates  to  surrender, 
both  before  and  after  judgment.  Mr.  Wick- 
ham  contends  for  his  exposition  of  the  laws 
because  otherwise  the  creditor  might  be 
entirely  defeated  of  his  security  by  not 
having  it  in  his  power  to  pray  the  princi- 
pal in  custody. 

But  if  I  can  shew,  that  even  his  construc- 
tion would  not  in  every  instance  remedy  the 
supposed  inconvenience,  then  there  can  be 
no  necessity,  for  giving  the  law  that  con- 
struction. Now  it  is  to  be  recollected,  that 
when  that  law  was  made,  there  was  a  Gen- 
eral Court  in  Virginia,  embracing  the  whole 
state  within  its  jurisdiction.  Of  course, 
the  surrender  might  be  made  in  some  re- 
mote county,  far  distant  from  the  court,  a 
day  or  two  before  the  judgment  was  ren- 
dered. So  that  it  would  be  impossible  to 
return  the  receipt  in  time  for  the  plaintiff 
to  pray  the  principal  in  custody.  In  this 
case,  therefore,  the  supposed  inconven- 
ience, which  it  is  contended  was  meant  to 
be  prevented^  would  happen  even  upon 
Mr.  Wickham's  construction,  and,  since  it 
is  not  presumable  that  the  legislature  would 
attempt  a  vain  thing ;  so  it  is  not  to  be 
supposed  they  meant  it.  The  6th  section 
supposes  that  the  creditor  will  in  20  days 
.obtain  notice  of  what  is  doing  in  pais,  and 
therefore  compels  him  to  do  so,  under  pain 
of  losing  his  security.  And  why  may  he 
not  also  get  notice  by  the  same  means, 
where  the  surrender  is  made  before  judg- 
ment? As  to  collusion,  this  may  as  well 
happen  between  the  sheriff  and  the  cred- 
itor, to  prevent  the  surrender,  as  between 
the  sheriff  and  the  principal,  or  bail,  in 
order  to  deprive  the  creditor  of  his  security. 
So  that  we  must  at  last  resort  to  the  literal 
meaning  of  the  words,  which  seems  plainly 
with  the  appellant. 

This  plea,  if  wrong,  was  most  probably 
entered  by  the  clerk,  and  is  his  mistake; 
for  there  appears  in  the  record  a  letter 
from  the  defendant's  attorney  to  the  clerk, 
desiring  him  to  plead  a  surrender  generally, 
and  the  formal  defect  arises  from  his  want 
of  skill,  and  therefore  ought  to  be  amended. 

The  PREJSIDENT  delivered  the  opinion 
of  the  court. 

The  question  upon  the  first  point,  de- 
pends upon  the  law,  which  has  been  so 
fully  commented  upon  at  the  bar;  and  is 
this,  whether  the  special  bail  be  discharged 
by  the  surrender  to  the  sheriff,  without  his 
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also  returning^  ^orth  with  to  the  clerk  the 
receipt  obtained  from  the  sheriff.  The  4th 
section  of  the  law  upon  which  this  ques- 
tion rests,  points  out  two  kinds  of  surren- 
der; the  first  in  court,  upon  which 
318  the  bail  is  discharged,  ^whether  the 
directory  part  of  the  clause  (which 
says  that  the  defendant  shall  be  committed 
to  the  custody  of  the  sheriff)  be  complied 
with,  or  not.  The  other  alternative  is,  '  *  that 
such  special  bail  may  discharge  them- 
selves, by  surrendering  the  principal  to  the 
sheriff  of  the  county,  where  the  original 
writ  was  served."  The  discharge  of  the 
bail  therefore  is  compleat  by  the  surrender, 
and  the  following  parts  of  the  clause  are 
directory  only,  and  do  not  impose  a  condi- 
tion, the  non-compliance  with  which  can 
prevent  the  discharge.  This  appears  the 
stronger,  since  it  begins  with  a  direction 
to  the  sheriff  what  he  is  to  do  with  the 
prisoner,  anl  then  goes  on  to  direct  what 
the  bail  shall  do  with  the  receipt.  And 
this  construction  is  farther  enforced  by 
a  view  of  the  5th  and  6th  sections,  respect- 
ing surrenders  after  judgment.  The  5th 
makes  no  distinction  between  a  surrender 
in  court,  and  a  surrender  to  the  sheriff  out 
of  court,  as  to  the  discharge  of  the  bail. 
The  6th,  without  taking  notice  of  the  dis- 
charge of  the  bail,  proceeds  to  direct  what 
shall  be  done  in  the  case  of  a  surrender  in 
the  country.  The  sheriff  is  to  keep  the 
prisoner  in  custody  for  20  days ;  and  the 
bail  is  to  give  immediate  notice  to  the  cred- 
itor. So  that  in  both  cases  of  a  surrender 
in  the  country,  either  before,  or  after 
judgment,  the  discharge  of  the  bail  is 
compleat,  and  the  plaintiff  has  a  new 
remedy,  if  the  directory  part  be  not  com- 
plied with,  either  against  the  sheriff,  if  he 
fail  in  his  duty,  or  against  the  bail,  if  he 
neglect  to  do  what  the  law  requires  of 
him.  The  difference  in  these  remedies  is 
important;  since  in  an  action  founded  upon 
the  directory  part,  the  sheriff  or  bail  would 
be  let  in  to  shew  a  reasonable  excuse  for 
not  complying  with  the  law,  or  to  shew 
that  no  damage  thereby  arose  to  the  cred- 
itor. But  they  might  be  precluded  from 
these  advantages  upon  the  sci.  fa.  if  the  bail 
were  considered  as  not  being  discharged. 

The  court  have  given  their  opinion  upon 
this  point  for  the  satisfaction  of  the  par- 
ties, and  as  it  may  prevent  further  litiga- 
tion. As  to  the  second  cause  of  demurrer, 
we  think  that  the  plea  is  insufficient  for 
want  of  a  proper  conclusion.  An  et  caetera 
may  be  allowed  to  supply  what  must  nec- 
essarily be  inferred  from  what  is  expressed. 
But  in  this  plea  the  words  inserted  will 
equally  admit  of  a  conclusion  to  the  court 
or  jury,  and  therefore  the  court  cannot 
supply  the  words  omitted  by  any  neces- 
sary implication ;  besides  this  defect  is 
specially  demurred  to. 

But  the  court  are  clearly  of  opinion  that 
the  defendant  ought  to  have  been  permitted 
to  amend  his  plea  upon  payment  of  costs : 
and  upon  this  point,  the  judgment  is 
319  to  be  reversed,  and  the  cause  ♦re- 
manded to   the   District  Court,    with 


directions  to  admit  such  amendment.  The 
parties  will  consider  whether  it  be  worth 
their  while  to  prosecute  the  suit  farther, 
after  the  decision  of  the  court  upon  the  first 
point   in    which  the  Judges  are  unanimous. 


Turner  v.  Stip. 
October  Term,  1794. 

Deeds-Ezacntioii— Proof*-Cs5e  at  Bar.— if  the  proof, 
or  acknowledfirment,  of  a  deed,  made  by  a  noQ- 
resident,  of  land  lyinff  in  Virginia,  be  not  certified 
according  to  law,  thoufirli  it  should  be  admitted  to 
record,  it  cannot  be  read  in  evidence  as  a  recorded 
deed.  But  it  will  be  sufficient  at  the  trial,  to  prove 
the  execution  by  one  witness,  thouffh  he  be  not  a 
subscribing  witness,  if  the  subscribinsr  witness  be 
dead,  or  cannot  be  procured. 

Same— Unrecorded— Effect  between  Parties. t— A  deed. 
thouGTh  not  recorded,  is  vjilid  between  the  parties. 

This  was  an  ejectment,  brought  by  Stip 
in  the  County  Court  of  Berkeley.  The 
plaintiff  at  the  trial,  offered  in  evidence  in 
support  of  his  title,  a  deed  from  Benjamin 
Halsey  and  wife  and  Margaret  Halsey  to 
him,  dated  in  June  1785 ;  to  which  deed  is 
annexed  a  certificate  of  two  persons  who 
stile  themselves  justices  of  the  peace  tor 
the  district  of  Camden  in  South  Carolina, 
stating  that  the  three  subscribing  witnesses 
to  the  deed  had  declared  upon  oath,  made 
before  them  as  justices  aforesaid,  that  they 
saw  the  grantors  sign  seal  and  deliver  the 
said  deed  to  the  said  Stip  as  and  for  their 
act  and  deed. 

That  upon  this  certificate,  the  deed  was 
admitted  to  record  in  Berkeley  County 
Court,  where  the  land  was  situated  on  the 
19th  of  July  in  the  year  1785.  The  plaintiff 
also  produced  upon  the  trial,  a  witness  to 
prove  the  execution  of  the  deed,  ^he  de- 
fendant objected  to  the  evidence  of  the 
deed,  because  it  had  not  been  theretofore 
legally  proved  and  legally  recorded?  and  to 
the  testimony  of  the  witness,  because  it 
was  improper  to  prove  the  execution  of  the 
deed  by  one  witness  only  at  that  time. 
The  court  rejected  the  evidence  of  the  deed, 
as  well  as  of  the  witness,  to  which  the 
plaintiff  excepted.  A  verdict  and  judg- 
ment was  given  for  the  defendant  from 
which  the  plaintiff  appealed ;  the  District 
Court  reversed  the  judgment  of  the  County 
Court  from  which  the  defendant  appealed 
to  this  court. 


*Deeds— Recordation— Validity.— On  the  question  as 
to  what  is  a  valid  recordation  of  a  deed,  the  prin- 
cipal case  is  cited  in  Currie  v.  Donald,  2  Wash.  68; 
Baker  v.  Preston,  Gilm.  285;  Ben  v.  Peete,  2  Rand. 
543;  Doswell  ▼.  Buchanan,  8  Leisrh  879;  Johnston  v. 
Slater.  11  Gratt  825,  and  note;  Raines  v.  Walker,  77 
Va.  95;  Bowman  v.  Hicks,  80  Va.809;  Herriner  v.  Lee. 
22  W.  Va.  872. 

tSane— Unrecorded— Validity  a«  between  Parties.— 
For  the  proposition  that,  a  deed,  thouffh  unrecorded, 
is  valid  between  the  parties,  the  principal  case  is 
cited  and  approved  in  McCandlish  v.  Keen.  13  Oratt. 
630;  Raines  v.  Walker,  77  Va.  95.  See  monoerraphic 
note  on  "Deeds"  appended  to  Plott  v.  Com  ,  12  Oratt 
564. 
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hee  for  the  appellant.  1st,  I  shall  insist 
that  the  deed  in  question,  not  having^  been 
legally  recorded,  is  void.  The  act  of  1748, 
1st  Geo.  II.  c.  1,  declares,  that  no  estate  of 
inheritance  shall  pass,  alter,  or  change, 
from  one  to  another,  unless  by  deed  in- 
dented sealed  and  recorded,  within  a  partic- 
ular time,  upon  the  acknowledgment  of  the 
parties  to  the  deed,  or  upon  proof  of  the 
execution  thereof,  by  three  witnesses.  By 
the  4th  section  of  the  law,  the  deed  is  de- 
clared to  be  void  as  to  all  creditors  and 
subsequent  purchasers^  unless  the  same  be 
recorded  according  to  the  directions  of  the 
act.  As  to  persons  residing  out  of 
320  this  *state,  that  law  provides  no  mode 
for  proving  deeds  made  by  them, 
different  from  that  which  is  prescribed  as 
to  residents.  But  the  act  of  October  1776. 
Ch.  16  permits  the  deeds  of  nonresidents  to 
be  recorded,  upon  a  certificate  of  two  mag- 
istrates, that  the  deed  was  acknowledged 
before  them,  or  proved  by  the  oaths  of 
three  witnesses,  with  the  testimonial  of  the 
governor  of  the  estate  where  the  deed  is  so 
proved,-  that  the  persons  giving  the  certifi- 
cates, are  magistrates. — Now  in  this  case, 
their  being  no  such  certificate  by  the  gov- 
ernor, the  deed  ought  not  to  have  been  ad- 
mitted to  record,  and  therefore  is  now  to  be 
considered  as  an  unrecorded  deed,  and 
therefore  void.  For  the  act  of  1748  declares 
all  deeds,  not  recorded  according  to  the 
directions  of  the  act,  void,  except  as  be- 
tween the  parties,  or  those  claiming  under 
them,  and  the  parties  to  this  suit  do  not 
appear  to  be  within  the  exception. 

But  2dly,  If  the  deed  be  not  void,  still 
the  evidence  produced  at  the  trial  to  prove 
its  execution  was  insufficient.  The  certifi- 
cate of  the  probate  in  Carolina  is  not  to  be 
regarded  as  evidence  at  all,  as  the  persons 
receiving  the  probate  do  not  appear  judi- 
cially to  this  court  to  have  been  magistrates 
agreeably  to  the  act  of  Assembly,  and  con- 
sequently the  deed  has  obtained  no  addi- 
tional authenticity  by  having  been  admitted 
to  record  in  Berkeley  Court.  To  obviate 
this  difficulty,  the  plaintiff  produced  one 
witness  to  prove  the  execution  of  the  deed ; 
to  which  there  are  two  objections — 1st,  that 
one  witness  was  not  sufficient,  the  law  of 
1748  above  referred  to  requiring  three, — ^2d, 
if  one  witness  were  sufficient,  yet  he  ought 
to  have  been  a  subscribing  witness,  and 
from  this  record  it  does  not  appear  that  he 
was,  or  if  a  subscribing  witness  could  be 
dispensed  with,  it  could  only  be  by  proving 
that  they  were  all  dead,  or  could  not  be  pro- 
cured, and  this  should  have  been  stated 
upon  the  record. 

Washington  for  the  appellee.  The  first 
point  in  this  cause  depends  upon  the  true 
exposition  of  the  act  of  1748,  which  has 
been  read.  The  first  and  4th  clauses  must 
be  considered  together.  The  first  declares, 
that  ^*no  estate  of  inheritance,  or  any  estate 
for  life  shall  pass,  alter,  or  change  from  one 
to  another,  by  deed,  unless  the  same  be 
made  in  writing,  indented,  sealed  and  re- 
corded in  manner  following,*'  &c.  And 
then  it  goes  on  to  limit  the  time  of  record- 


ing the  deeds  of  residents,  and  of  non-resi- 
dents,' and  concludes  with  declaring,  that 
**no  such  deed  shall  be  admitted  to  record 
unless  the  same  be  acknowledged  in  court 
by  the  grantor,  to  be  by  his  act  and  deed, 
or  else  that  proof  thereof  be  made  in  open 
court  by  the  oath  of  three  witnesses.'* 

321  ♦The  4th  clause  declares,  that  *'all 
such  deeds  shall  be  void  as  to  all  cred- 
itors and  subsequent  purchasers,  unless 
they  be  acknowledged,  or  proved  and  re- 
corded according  to  the  directions  of  this 
act,  but  the  same,  as  between  the  parties; 
shall  nevertheless  be  valid    and    binding." 

Now  the  true  construction  of  the  clauses 
taken  together  seems  to  be  this.  To  pass 
a  freehold  interest,. the  deed  must  be  re- 
corded, and  to  give  it  validity  against 
creditors  and  subsequent  purchasers,  the 
deed  must  also  be  recorded  according  to  the 
directions  of  the  act;  that  is  to  say,  upon 
the  acknowledgment  of  the  grantor  or  proof 
by  three  witnesses,  within  eight  months, 
in  the  cases  of  residents,  and  within  two 
years  in  those  of  non-residents.  But  in  all 
cases  except  where  creditors  and  subse- 
quent purchasers  are  concerned,  tho'  the 
deed  must  be  recorded,  it  need  not  be  re- 
corded according  to  the  directions  of  the  act. 
The  reason  of  the  distinction  is  apparent. 
As  between  the  parties  or  those  claiming 
under  them,  it  is  of  little  consequence,  how, 
or  when  the  deed  be  recorded ;  but  it  is 
highly  important  as  to  creditors  and  pur- 
chasers, who  may  be  affected  by  relation 
to  the  date  of  a  deed,  tho'  it  be  not  recorded 
until  after  they  had  given  credit  or  made 
the  purchase. 

In  this  case  then,  the  deed  in  question 
was  recorded,  tho*  not  according  to  the 
directions  of  the  act,  and  is  valid  under 
the  4th  clause,  the  defendant  below  not  ap- 
pearing to  be  a  subsequent  purchaser  or 
creditor. 

If  this  be  the  true  exposition  of  the  law, 
the  deed  must  be  considered  as  valid ;  and 
if  so,  the  second  objection  cannot  be  main- 
tained. Three  witnesses  are  necessary  to 
prove  a  deed,  to  entitle  it  to  be  recorded, 
and  therefore  I  admit  that  the  deed  itself, 
or  a  copy  certified  to  have  been  proved  by 
less  than  that  number  of  witnesses,  could 
not  be  received  as  evidence  in  any  court; 
because  if  this  sort  of  evidence,  which  the 
statute  authorises,  be  resorted  to,  the  stat- 
ute must  be  pursued.  But  surely  the  proof 
of  the  deed  at  the  trial  by  one  witness,  is 
as  good  as  if  it  had  been  proved  by  twenty. 
For  at  common  law,  one  witness  would  be 
sufficient  to  prove  the  execution  of  a  deed, 
and  the  act  of  1748,  which  requires  three, 
relates  entirely  to  the  proof  necessary  to 
admit  the  deed  to  record,  and  not  to  the 
evidence  necessary  in  legal  trials.  As  to 
the  objection  to  the  witness  himself,  it  ad- 
mits of  two  answers.  1st,  That  if  he  were 
not  a  subscribing  witness,  yet  it  is  no  good 
objection  to  his  testimony,  the  law  not  re- 
quiring the  witnesses  to  a  deed  to  subscribe 
their  names,  as  the  i^tatute  respecting 

322  wills   does;    and    this    will  ♦account 
for  the  necessity  of  producing  the  sub- 
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scribing  witnesses  to  prove  a  will.  2dly,  It 
is  not  sufBcient  to  suggest  possible  excep- 
tions to  the  witnesses,  but  they  should  ap- 
pear to  be  stated  upon  the  record.  It  is  the 
business  of  the  appellant  to  state,  and  also 
to  prove  the  ground  of  his  objections,  a^d 
it  is  not  incumbent  upon  us,  to  shew  that 
the  witness  was  properly  admitted ;  since 
this  will  be  presumed  until  the  contrary 
appears. 

The  PRESIDENT.  Upon  the  first 
point,  the  court  are  of  opinion,  that  the 
deed  offered  in  evidence  was  neither  legally 
proved,  nor  legally  recorded  under  the  act 
of  1776,  C.  16,  because  it  wanted  the  gov- 
ernor's testimonial,  that  the  persons  who 
certified  the  probate  were  magistrates. 
The  court  below  would  therefore  have  done 
right  in  rejecting  this  as  a  recorded  deed, 
in  support  of  the  plaintiff's  title.  But  since 
by  the  act  of  Assembly  passed  in  the  year 
1748,  such  deeds,  though  not  recorded,  are 
valid  between  the  parties,  though  void  as 
to  creditors  and  subsequent  purchasers, 
(neither  of  which  the  defendant  is  stated  to 
have  been,)  the  actual  execution  of  the  deed 
was  a  fact  which  the  plaintiff  was  at  lib- 
erty to  prove,  as  in  other  cases  by  evidence 
satisfactory  to  the  jury,  whether  it  were  by 
one  or  more  witnesses.  As  to  the  objection, 
that  the  witness  does  not  appear  to  have 
been  a  subscribing  witness,  and  that  none 
other  could  properly  be  admitted,  the  an- 
swer is,  that  the  act  does  not  require  the 
three  witnesses  to  a  deed  to  subscribe  their 
names,  as  in  the  case  of  wills.  But  another 
sufficient  answer  to  the  objection  is,  that  it 
does  not  appear  that  he  was  not  a  subscrib- 
ing witness,  nor  that  the  subscribing  wit- 
nesses might  not  have  been  proved  to  be 
dead.  The  court  improperly  stopped  the 
examination,  and  therefore  the  District 
Court  rightly  reversed  the  judgment. 

Judgment  of  the  District  Court  affirmed. 


Boswell  &  Johnson  v.  Jones.* 

October  Term,  1794. 

Trespass  against  Two— Verdict  of  Qullty  as  to  One- 
Right  to  New  Trial. t-In  trespass  against  two.  if  ODe 
be  found  sruilty.  and  the  other  be  acquitted,  a 
new  trial  cannot  be  awarded  on  tbe  motion  of  the 
conylcted  defendant 


«For  monographic  note  on  New  Trials,  see  end  of 


tNew  Trials— Effect  Whore  One    of    Two  Is    Con. 

victed.— In  the  first  headnote  of  the  principal  case 
it  is  beld  that,  in  trespass  against  two,  if  one  he 
foand  guilty  and  the  other  acquitted,  a  new  trial 
cannot  be  awarded  on  motion  of  the  convicted 
defendant. 

In  Gnerrant  v.  Tinder.  Gilm.  80  (citing  the  princi- 
pal case  at  page  41),  it  is  held,  in  an  action  of 
malicious  prosecution  against  several  defendants 
some  of  whom  were  found  not  gnilty,  on  motion 
for  a  new  trial,  by  those  found  guilty,  because  the 
evidence  for  them  was  Improperly  excluded,  a  new 
trial  -will  be  given,  as  to  those  found  guilty  only. 

In  Kemp  v.  Ck>m.,  18Gratt  978,  the  rule  laid  down 


New  Trials— When  Qroands  Should  Be  Stated. t -Al- 
though, in  general,  the  Inferior  Court  need  not 
state  the  facts  on  which  they  grgund  their  opinion 
in  granting  a  new  trial,  yet  where  they  grant  it 
against  an  established  rule  of  practice,  they  ought 
to  disclose  the  circumstances  which  induced  them 
to  depart  from  the  rule. 

Same— Costa.f — It  is  error  to  grant  a  new  trial  ex- 
cept upon  the  terms  of  paying  the  costs. 

This  was  an  action  of  trespass,  brought 
by  Jones  against  the  appellants,  in  the 
District  Court,  who  pleaded  jointly, 
323  *not  guilty.  A  verdict  was  rendered 
against  Johnson  for  j^l5,  and  the  de- 
fendant Boswell  was  found  not  guilty. 
Upon  the  motion  of  Johnson  alone,  a  new 
trial  was  awarded,  and  a  verdict  was  after- 
wards found,  for  £^,  against  both  defend- 
ants. A  motion  in  arrest  of  judgment  being 
made  by  Boswell,  aud  over-ruled,  both  de- 
fendants applied  for,  and  obtained  a  super- 
sedeas to  the  judgment  of  the  court,  rendered 
upon  the  last  verdict. 

The  plaintiff's  in  error,  being  both  dead, 
it  was  submitted  to  the  court,  whether  a 
new  supersedeas,  or  writ  of  error>  should 
be  awarded,  or  whether  a  sci.  fa.  to  revive 
the  former  ought  to  issue ;  and,  in  the  lat- 
ter case,  whether  it  should  be  revived  in 
the  names  of  the  executors  of  both  plain- 
tiffs, or  of  the  survivor  only.  The  court 
being  of  opinion,  that  a  sci.  fa.  should  is- 
sue in  the  names  of  the  executors  of  both 
the  plaintiffs,  the  counsel  for  the  defendant 
consented  to  revive  without  a  sci.  fa.  ac- 
tually issuing,  and  now  the  cause  came  on 
to  be  argued  upon  the  objections  to  the 
judgment  of  the  District  Court. 

Washington  for  the  plaintiffs,  insisted, 
that  where  one  defendant  is  acquitted  by 
the  verdict,  the  court  cannot  grant  a  new 
trial  upon  the  motion  of  the  other  defend- 
ant, and  referred  to  the  following  authori- 
ties. 2  Str.  813—12  Mod.  275—2  Blac.  Rep. 
1030—3  Salk.  362. 

Wickham    for    the    defendant.     The  rule 


In  the  principal  case  is  quoted.  That  case  (Kemp 
Y.  Com.)  holds  that  where  several  persons  are  tried 
for  the  same  felony,  are  found  guilty,  the  court 
may  grant  a  new  trial  to  one  of  them,  and  render  a 
judgment  against  the  others. 

And  in  Tracy  v.  Cloyd,  10  W.  Va.  19  (citing  the 
principal  case  at  page  83),  it  was  held,  in  an  action 
of  trover  and  conversion  against  two,  where  the  ^ 
defendants  appear  and  file  a  Joint  plea  of  not  guilty 
and  issue  is  thereon  Joined,  it  is  competent  for  the 
jury  to  acquit  one  of  the  defendants  and  find  the 
other  guilty  and  assess  damages  against  him. 

tSame— When  Qrounds  Sbouid  Be  Stated.— Where  a 
court  grants  a  new  trial  against  an  established 
ruU of  practice  they  ought  to  disclose  the  circum- 
stances which  induced  them  to  depart  from  the 
rule.  As  bearing  on  this  question,  see  the  principal 
case  cited  in  Lomax  v.  Hord,  8  Hen.  &  M.  277;  Clai- 
borne V.  Henderson,  8  Hen.  &  M.  876. 

SSame- Costs.— For  the  proposition  that  the  party 
to  whom  a  new  trial  is  granted  is  liable  for  the 
costs,  the  principal  case  is  cited  In  Macy  v.  DeWolf» 
16  Fed.  Cas.  860.  See  monographic  note  on  "Costs- 
appended  to  Jones  V.  Tatum,  19  Oratt.  720. 
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contended  for,  considered  as  a  general  one, 
cannot  upon  principle  be  found.  It  is  pos- 
sible, that  the  ^ury  may  erroneously  find  a 
verdict  against  the  wrong  defendant.  They 
may  in  writing  their  verdict,  by  mistake, 
convict  the  defendant,  whom  they  intended 
to  acquit. 

In  such  a  case  it  would  neither  be  just 
nor  reasonable,  that  the  court  should  not 
have  a  power  of  setting  aside  the  verdict. 
And  if  there  be  a  possible  case,  where  it 
would  be  proper  to  set  aside  such  a  verdict, 
it  is  enough  for  my  purpose,  because  this 
court  presuming,  as  they  ought,  every 
thing  in  favor  of  the  judgment  of  the  Infe- 
rior Court,  will  not  reverse  that  judgment, 
unless  the  record  exhibit  such  a  case,  as  to 
authorise  them  in  saying,  that  the  Inferior 
Court  decided  erroneously.  If  the  Inferior 
Court  might,  or  might  not  award  a  new 
trial,  according  to  the  circumstances  of 
the  case,  the  party  attempting  to  impeach 
their  decision  in  granting  it,  ought  to  have 
spread  upon  the  record  those  circumstances, 
which  might  satisfy  this  court,  that  this 
was   a    case    in    which    the    verdict  ought 

not  to  have  been  set  aside. 
324  *As  to   the   authorities  which  have 

been  cited,  I  would  premise  my  obser- 
vations upon  them  with  this  remark :  That 
upon  no  subject  have  the  adjudications 
varied  so  materially,  as  upon  that  of  new 
trials.  It  is  considered  as  a  part  of  prac- 
tice, and  to  be  controlled  by  the  court  in 
such  a  manner,  as  best  to  answer  the  ends 
of  substantial  justice;  and  if  the  English 
courts  have  considerably  changed  the  doc- 
trine of  new  trials,  so  as  to  render  it  more 
perfect,  and  more  consistent  with  the  real 
principles  of  justice,  why  may  not  this  court 
exercise  the  same  power  over  the  subject, 
if  they  are  satisfied,  that  the  rule  now  con- 
tended for  be  unreasonable?  The  cases  from 
Strange  and  Blackstone,  are  merely  obiter 
opinions.  3  Salk.  is  not  authority — in  the 
case  from  12  Mod,  the  court  say,  they  can- 
not grant  a  new  trial  except  against  all, 
which  rather  proves,  that  they  might  grant 
it  against  all,  if  the  justice  of  the  case  re- 
quired it. 

Washington  in  reply.  It  is  to  be  ob- 
served, that  the  motion  for  a  new  trial  in 
this  case  was  not  made  by  the  plaintiff,  but 
by  one  of  the  defendants.  If  this  were 
permitted,  the  acquitted  defendant  being 
out  of  court,  it  would  be  in  the  power  of 
the  other,  without  any  authority,  to  put  the 
successful  defendant  into  jeopardy  again, 
by  stating  a  hardship  as  to  himself,  when 
the  other  defendant  might  not  be  present, 
nor  have  it  in  his  power  to  shew  that  the 
verdict  as  to  him  was  proper.  I  hold  it  to 
be  sound  law,  that  the  court  cannot  set  aside 
a  verdict  but  upon  motion,  and  this  motion 
was  not  made  by  the  plaintiff,  nor  by  Bos- 
well,  but  by  Johnson,  who  had  no  more  au- 
thority to  make  it  for  Boswell,  than  a 
stranger  would  have  had;  and  surely  it 
would  have  been  as  much  an  error  to  set 
aside  the  verdict  upon  the  motion  of  a 
stranger,  having  no  authority,  as  if  the 
court    had    done    it  without  any  motion  at 


all.  So  that  the  authorities  cited,  which 
stand  uncontradicted,  are  fortified  by  the 
strongest  reason.  But  if  they  were  not,  I 
trust  that  law  is  bottomed  upon  more  solid 
and  certain  grounds,  than  the  mere  opin- 
ion of  the  judge,  upon  what  is  right,  or 
wrong;  reasonable,  or  otherwise;  and 
known  only  when  that  opinion  is  pro- 
nounced. 

If  the  rule,  which  is  so  firmly  settled  by 
the  authorities  before  referred  to,  can  be 
varied  or  destroyed,  according  to  the  opin- 
ions of  different  Judges  who  may  decide  upon 
it ;  with  equal  propriety  may  they  unsettle 
every  other  rule  of  law,  which  does  not 
meet  their  approbation.  A  position  big 
with  mischief!  The  principle  decided  in 
the  case  from  Salk.  tho'  not  directly  deter- 
mined in  Str.  and  Black,  is  fully  rec- 
ognized, and  admitted  to  be  well 
founded. 

325  ♦The  PRESIDENT.  The  cases  cited 
prove,  that  in  trespass  against  two 
defendants,  if  one  be  found  guilty,  and  the 
other  be  acquitted,  a  new  trial  cannot  be 
granted  on  the  motion  of  the  convicted  de- 
fendant, and  a  majority  of  the  court  are  of 
opinion,  that  the  rule  is  not  without  reason, 
since  the  plaintiff  being  satisfied,  it  ought 
not  to  be  in  the  power  of  the  convicted  de- 
fendant to  bring  his  co-defendant  into 
jeopardy  again,  by  obtaining  a  new  trial. 
Upon  authority,  the  rule  is  fixed.  One 
judge  doubted  as  to  the  reason  of  it,  since 
the  ground  of  new  trials  being  to  attain 
real  justice,  if  the  court  perceive  that  injus- 
tice has  been  done  in  the  acquittal  of  one 
defendant,  upon  principle  it  would  seem 
right  to  grant  a  new  trial,  from  whomsoever 
the  motion  mi|^ht  come.  And  as  to  author- 
ity, the  same  judge  is  of  opinion,  that  tho* 
uniform  decisions  which  establish  the  rules 
of  property  ought  to  be  adhered  to,  yet  he 
does  not  view  them  as  sacred  in  points  of 
practice,  which  may  be  varied  as  experience 
shall  evince  their  convenience  or  inconven- 
ience. But  Ihe  court  are  unanimously  of 
opinion,  that  tho'  in  general,  the  subordi- 
nate courts  need  not  state  the  facts  on  which 
they  ground  their  opinion  for  a  new  trial, 
yet  in  this  case,  where  they  granted  it, 
against  an  established  rule  of  practice,  they 
ought  to  have  disclosed  the  circumstances 
which  induced  them  to  depart  from  that 
rule.  We  are  also  of  opinion,  that  ths  Dis- 
trict Court  erred  in  awarding  a  new  trial 
without  payment  of  costs. 

The  judgment,  and  all  proceedings  from 
the  granting  of  the  new  trial  inclusive,  is 
to  be  reversed  with  costs.  Judgment  to  be 
entered  against  Johnson  for  the  damages 
assessed  by  the  first  verdict  and  costs,  and 
to  be  entered  for  Boswell  for  his  costs. 


NEW  TRIALS. 

I.  Deflnitlon. 
11.  Qronnds  for  New  Trial. 

1.  Excessive  Damasres. 

2.  Inadequacy  of  Damag-es. 
8.  Surprise. 

4.  Accident  and  Mistake. 
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6.  Newly -Discovered  Eyidence. 

a.  In  QeneraL 

b.  Mast  Haye  Been  Discoyered  Siace  TriaL 

c.  Necessity  for  ^zerclse  of  Diligence  before 
Trial. 

d.  Probability  of  Prodncinsr  Different  Result 

e.  Must  Not  Be  Merely  Cumulatiye  or   Corrobo- 
rative. 

f.  Affidavit  of  Applicant 

&  Misconduct  or  Incompetency  of  Jurors. 

a.  In  General. 

b.  Separation  of  Jury. 

c  DrlnUnir  Spirituous  Liquors. 

d.  Formed  Opinion  as  to  Guilt  or  Innocence  of 
Accused. 

e.  Where  Cause  for  Cballenflre  Exists  asrainst 
Juror. 

f.  Wbere  Jury  Are  Improperly  Influenced. 

7.  Verdict  Contrary  to  Evidence. 

a.  General  Rule. 

b.  Wetffbt  Atuched  to  Verdict 

c  Evidence  Insufficient  to  Support  Verdict 
d.  Evidence  Conflictinir. 

8.  Verdict  without  Evidence. 

9.  Verdict  asainst  Law. 

10.  Nonjoinder. 

11.  Errors  of  Law  at  Trial. 

a.  In  Admitting  or  Rejectinfir  Evidence. 

b.  In  Givinff  or  Refusinff  Instructions. 

c.  In  Overruling-  Demurrer. 

12.  Irresrularlties  at  Trial. 

III.  In  Criminal  Cases. 

IV.  In  Equity. 

V.  Motion  for  the  New  Trial. 
VI.  Evidence  in  Support  of  Motion. 
VII.  Principles  Governing  Court  in  Decidinsr  Mo- 
tion. 
VIII.  Review  of  Order  Grantinflr  or  Denyinff  New 
Trial. 

1.  Power  to  Review. 

2.  Record  on  Appeal. 

a.  Facts  Proven  or  Evidence  Given  at  Trial. 

b.  Bills  of  Exception. 

3.  Presumptions. 

4.  Review. 

5.  Judgment  of  Appellate  Court. 
IX.  The  New  Trial. 

X.  Costs  of  Trial. 
XI.  Number  of  New  Trials. 

Cross  References  to  rioiioffraphic  Notes. 
Appeal  and  Error,  appended  to  Hill  v.  Salem, 

etc..  Turnpike  Co.,  1  Rob.  S08. 
Armments  of  Counsel,  appended  to  Coleman  v. 

Com.,  25  Gratt  86& 
Assumpsit,  appended  to  Kennalrd  v.  Jones,  9 

Gratt  188. 
Bills  of  Exception,  appended   to  Stoneman  v. 

Com.,  85  Gratt  887. 
Bills  of  Review,  appended  to  Campbell  v.  Camp- 
bell, 22  Gratt  649. 
Debt.  The  Action  of,  appended  to  Davis  v.  Mead, 

18  Gratt  118. 
Ejectment  appended  to  Tapscott  v.  Cobbs.  11 

Gratt  178. 
Homicide,  appended  to  Souther  v.  Com.,  7  Gratt. 

073. 
Instructions,  appended  to  Womack  v.  Circle.  29 

Gratt  198. 
Issue  Out  of  Chancery,  appended  to  La  veil  v. 

Gold.  25  Gratt  478. 
Judgments,  appended  to  Smith  v.  Charlton,  7 

Gratt  426. 


Juries,  appended  toChahoon  v.  Com.,  20  Gratt 

788. 
Jurisdiction,  appended  to  Phlppen  v.  Durham,  8 

Gratt  467. 

1.  DBPINITION. 

A  new  trial  is  a  rehearing  of  the  legzl  rights  of 
the  parties,  upon  disputed  facts,  before  another 
Jury,  granted  by  the  court  on  motion  of  the  party 
dissatisfied  with  the  result  of  the  previous  trial, 
upon  a  proper  case  being  presented  for  the  purpose. 
Bouv.  Law  Diet 

II.  GROUNDS  FOR  NHW  TRIAL. 

1.  EXCESSIVE  DAMAGES. 

Passion  or  Prejudice  Must  Influence  Jury.— While, 
under  sec.  8892  of  the  Virginia  Code,  the  question  as 
to  a  new  trial,  where  the  damages  are  excessive  or 
inadequate,  is  under  the  control  of  the  court  yet 
the  verdict  will  not  be  disturbed  unless  it  shows 
that  the  Jury  were  actuated  by  passion,  prejudice, 
or  undue  influence.  Bertha  Zinc  Co.  v.  Black.  88 
Va.  803.  18  S.  E.  Rep.  452  :  Bailey  v.  McCance.  2  Va. 
Dec.  680  ;  Sweeney  v.  Baker,  18  W.  Va.  158. 

Personal  Injury  Cases.— There  is  no  legal  measure 
of  damages  In  personal  injury  cases,  and  their  esti- 
mation is  peculiarly  within  the  province  of  the  Jury, 
who  are  deemed  especially  competent  to  determine 
such  matters.  It  is  well  settled  that  the  court  will 
not  disturb  the  verdict  and  g-rant  a  new  trial  In 
such  a  case,  unless  the  amount  allowed  is  so  g-reat 
as  to  evince  prejudice,  partiality,  or  corruption  on 
the  part  of  the  Jury,  or  to  show  that  they  were  mis- 
led by  some  mistaken  view  of  the  merits  of  the  case. 
Parish  v.  Relffle,  11  Gratt  997  ;  Norfolk,  etc..  Ry.  Co. 
V.  Shott  92  Va.  48,  22  S.  E.  Rep.  811  :  Richmond  Ry.. 
etc..  Co.  V.  Garthright  92  Va.  636.  84  S.  E.  Rep.  297  ; 
Norfolk  V.  Johnakln,  94  Va.  287,  26  S.  E.  Rep.  880 : 
Virginia  Mid.  R.  R.  Co.  v.  White.  84  Va.  508.  5  S.  E. 
Rep.  573 :  Norfolk,  etc..  R.  Co.  v.  Anderson.  90  Va.  9. 
17  S.  E.  Rep.  757 :  Norfolk,  etc.,  R.  Co.  v.  Ampey,  98 
Va.  137.  25  S.  E.  Rep.  226  ;  Trice  v.  Chesapeake,  etc.. 
R.  Co..  40  W.  Va.  277.  21  S  E.  Rep.  1025 :  Boster  v. 
Chesapeake,  etc..  Ry.  Co..  86  W.  Va.  824,  15  S.  E.  Rep. 
160.    See  also,  Vlnal  v.  Core,  18  W.  Va.  1. 

Where  Bzemplary  Damages  Are  Proper. —Wbere 
the  case  is  one  in  which  the  Jury  might  properly 
and  lesrally  award  exemplary  damages  the  verdict 
will  not  be  set  aside  on  the  ground  that  the  damag^es 
are  excessive,  unless  they  are  so  enormous  as  to 
furnish  evidence  of  partiality,  passion,  corruption, 
or  prejudice  oo  the  part  of  the  Jury.  Pegram  v. 
Stortz,  31  W.  Va.  220.  6  S.  E.  Rep.  486. 

Where  Exemplary  Damages  Are  Improper  and  Jury 
Award  Them  Verdict  Will  Be  Set  A8lde.-Where  It  is 
clear,  upon  the  facts  proven  by  evidence  introduced 
before  the  Jury,  that  It  is  not  a  case  where  the  Jury 
could  legally  award  exemplary  damages,  and  it  is 
obvious  from  their  verdict  that  the  damasres  must 
have  included  exemplary  damages,  it  is  the  duty  of 
the  court  on  the  motion  of  the  plaintiff,  to  set  aside 
such  verdict  and  award  a  new  trial.  Pegram  v. 
Stortz,  31  W.  Va.  220,  6  S.  E.  Rep.  485. 

Verdict  for  More  Than  Claimed— Release  of  Excess.— 
A  verdict  for  more  damages  than  claimed  should  be 
set  aside  and  a  new  trial  awarded  unless  the  plain- 
tiff will  release  the  excess  of  damag^es  recovered. 
Gibson  V.  The  Governor,  etc..  11  Leigh  600  ;  Cloud  v. 
Campbell.  4  Munf.  214 ;  Ten  nan  t  v.  Gray,  5  Munf. 
494  :  Hook  V.  Turnbull.  6  Call  85. 

Verdict  for  More  Than  Claimed  In  Writ  bat  for  Less 
Than  Laid  In  Declaration.— But  a  new  trial  will  not 
be  granted  after  a  verdict  because  the  amount  of 
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damages  assessed  by  the  verdict  exceeds  the  amoant 
claimed  in  the  writ  where  they  do  not  exceed  the 
amount  laid  in  the  declaration.  RoderlclL  v.  Rail- 
road Co.,  7  W.  Va.  54. 

When  Release  of  Portion  of  Damages  by  Court  Is  Im- 
proper—Where the  court  is  justified  in  settlnfir  aside 
the  verdict  because  of  excessive  damaeres  allowed 
by  the  jury,  it  is  error  in  the  court  to  allow  the 
plaintiff  to  elect  to  take  a  less  sum  suffffested  by  the 
court,  when  there  is  no  data  before  the  court  by 
which  the  smaller  sum  could  be  rightly  and  defi- 
nitely ascertained,  but  which  is  fixed  by  the  discre- 
tion of  the  court  unaided  by  the  evidence.  Unfried 
V.  Baltimore,  etc.,  R.  Co.,  84  W.  Va.  260, 12  S.  E.  Rep. 
512.    See  also,  Vinal  v.  Core,  18  W.  Va.  1. 

Where  Verdict,  In  Action  on  Contract  Is  Contrary 
to  Evidence  In  Qlvlng  Excessive  Damages.— Where  the 
damages  awarded  in  an  action  on  a  contract  are 
substantially  in  excess  of  the  amount  justified  by 
the  evidence,  the  court  will  award  a  new  trial, 
though  it  is  claimed  that  the  motion  for  the  new 
trial  did  not  request  the  setting  aside  of  the  verdict 
on  that  ground.  Rowland  Lumber  Co.  v.  Ross  (Va.), 
40  S.  E.  Rep.  922. 

Objection  as  to  Damages  Cannot  Be  Made  for  First 
Time  on  Appeal.— Where  a  bill  of  exceptions,  taken 
by  the  defendant  in  the  trial  court  to  the  opinion 
of  that  court  in  overruling  a  motion  for  a  new  trial, 
does  not  shew  that  the  objection  was  taken  to  the 
damages  given  by  the  jury  as  excessive,  the  objec- 
tion cannot  be  made  for  the  first  time  on  appeal. 
Law  V.  Law,  2  Gratt  36«. 

Instances  of  Verdict  Objected  to  as  Excessive. 
—$5,000  is  not  excessive  damages  in  an  action  for 
death  by  a  wrongful  act  against  a  railroad  corpo- 
ration.   Dimmey  v.  Railroad  Co.,  27  W.  Va.  32. 

Verdict  for  $1,600  for  damages  caused  by  fires  set 
from  a  locomotive  will  not  be  set  aside  as  excessive 
where  witnesses  who  examined  the  damage  esti- 
mated It  as  more  than  twice  that  amount  Nor- 
folk, etc.,  R.  Co.  V.  Draper,  90  Va.  245,  17  S.  E.  Rep. 
883. 

In  Bertha  Zinc  Co.  v.  Black.  88  Va.  803.  14  S.  E 
Rep.  452,  it  was  held  error  to  set  aside  a  verdict  of 
$10,000  rendered  in  an  action  for  death  by  wrong- 
ful act  and  the  appellate  court  entered  judgment 
on  this  verdict  and  did  not  notice  the  proceedings 
on  the  second  trial. 

Where  it  appears,  that  the  jury  assessed  more 
than  $100  in  excess  of  what  the  evidence,  which 
is  all  certified,  warrants,  the  judgment  will  be 
reversed  with  costs,  and  the  verdict  set  aside,  and 
a  new  trial  granted.  Morgan  v.  King,  28  W.  Va.  1. 
See,  on  this  subject,  monographic  note  on  "Dam- 
ages" appended  to  Norfolk,  etc.,  R.  Co.  v.  Ormsby. 
27  Gratt  455 

2.  INADEQUACY  OF  DAMAGES. 

At  Common  Law.— Smallness  or  inadequacy  of 
damages  seems  not  to  have  been  ground  for  a  new 
trial  at  common  law,  at  least  in  actions  of  trespass, 
for  the  reason  that  actions  of  trespass  vi  et 
armis  were  considered  as  being  analogous  to 
prosecutions  for  crime,  as  to  which  it  is  an  admitted 
doctrine  that  while  a  new  trial  may  be  granted 
upon  the  application  of  the  accused,  upon  the 
ground  that  the  punishment  inflicted  by  the  jury 
is  too  great  no  such  application  is  allowed  on  the 
part  of  the  commonwealth  because  the  penalty 
assessed  by  the  jury  is  too  small.  Jackson  v.  Boast, 
2  Va.  Cas.  49.  and /oo<-»o^:  Rlxey  v.  Ward,  8  Rand. 
52;  Humphreys  v.  West,  3  Rand.  516. 

By    Statute.— In    Virginia,    a   statute   has   been 


passed  which  provides  that  "in  any  civil  case  or 
proceeding,  the  court  before  which  a  trial  by  jury 
is  had  may  grant  a  new  trial  unless  it  be  other- 
wise specially  provided.  A  new  trial  may  be 
granted  as  well  where  the  damages  awarded  are 
too  small  as  where  they  are  excessive."  Va.  Code, 
sec.  3392:  Rlxey  v.  Ward.  8  Rand.  65;  Watterson  v. 
Moore,  23  W.  Va.  406:  Moses  v.  Old  Dominion,  etc.. 
Co..  82  Va.  29:  4  Min.  Inst  (3d  Ed.)  930;  Norfolk,  etc. 
R.  Co.  V.  Shott  92  Va.  34.  22  S.  E.  Rep.  811. 

When  a  new  trial  is  granted  under  this  statute 
it  is  not  necessary  to  state  on  the  record  the  ground 
for  awarding  it  since  It  will  be  presumed  that  the 
order  of  the  court,  upon  a  subject  appearing  to  be 
clearly  within  its  jurisdiction,  is  correct  unless  the 
contrary  appears.    Rixey  v.  Ward.  3  Rand.  55. 

In  Action  for  Defamation.— The  court  will  set  aside 
a  verdict  rendered  by  the  jury  in  an  action  for 
slander  where  the  damages  allowed  are  plainly 
inadequate.  Thus  in  a  case  in  which  the  plaintiff, 
a  girl  of  unblemished  character,  brought  a  suit  for 
damages  against  one  who  had  made  gross  charges 
of  unchastlty  against  her,  the  court  set  aside  tbe 
verdict  of  the  jurj'  giving  her  five  dollars  and 
costs  and  awarded  a  new  trial.  Blackwell  v. 
Landreth,  90  Va.  748,  19  S.  E.  Rep.  791.  In  this  case 
it  was  said  by  the  court  that,  "It  is  not  until  the 
result  of  the  deliberations  of  the  jury  appears  in  a 
form  calculated  to  shock  the  understanding,  and 
implies  no  dubious  conviction  of  their  prejudice 
and  passion,  that  the  courts  have  found  themselves 
compelled  to  Interfere.  This  is  a  striking  illas- 
tration  of  this  rule:  a  more  striking  canperhap-s 
not  be  found.  It  is  so  obviously  inadequate  and 
unjust  as  to  call  fo;;- the  Interference  of  an  appel- 
late court"  See  monographic  note  on  "Libel  and 
Slander"  appended  to  Bourland  v.  Eldson.  8  Grati. 
27. 

3.  SURPRISE. 

Different  Testimony  by  Adverse  Witness  on  Second 
Trial.— Where,  on  the  second  trial  of  a  case,  the 
defendant  calls  upon  the  plaintiff  to  testify  upon  a 
point  provable  by  no  other  witness,  and  his  testi- 
mony differs  materially  from  his  testimony  at  the 
first  trial  upon  the  same  point,  such  variance  is  a 
surprise  to  the  defendant  and  is  therefore  a  circum- 
stance proper  for  the  consideration  of  the  court 
upon  a  motion  for  a  new  trial.  Brown  v.  Rice.  76 
Va.  629. 

Where  Evidence  Is  Closed  during  Temporary  Ab- 
sence of  Party.— Where  a  party  Jeftthe  court  room 
during  the  trial,  to  go  three  squares  to  procure  the 
attendance  of  a  witness,  who  was  indisposed  and 
was  stopping  at  a  hotel,  without  asking  the  court  to 
wait  for  his  return,  or  stating  that  they  desired  to 
offer  other  evidence,  and  it  did  not  appear  but  that 
the  evidence  was  closed  with  their  consent  it  was 
held  that  a  new  trial  would  not  be  granted  upon 
the  ground  of  surprise.  Thompson  v.  Updegraff.  S 
W.  Va.  629. 

Trial  by  Special  Judge  In  Absence  of  One  Party.- 
Where  the  plaintiff  allows  the  case  to  sleep  upon 
the  docket  for  a  great  length  of  time.  and.  when  the 
regular  judge  of  the  court  is  disqualified  to  try  iu 
causes  a  special  judge  to  be  elected,  who  tries  the 
case  in  the  absence  of  the  defendant,  this  Is  a  suffi- 
cient ground  for  a  new  trial,  as  it  is  not  the  duty  of 
the  defendant  to  be  constant  in  his  attendance 
upon  the  court  when  he  knows  that  there  can  be 
no  trial  unless  some  proceedings  out  of  the  usnal 
course  are  had  in  respect  to  the  court  Bennett  r. 
Jackson,  34  W.  Va.  62,  11  S.  E.  Rep.  734- 
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Trial  at  a  Different  Date  Than  That  Agreed  upon.— 

In  a  case  In  which  the  plaintiff's  and  defendant's 
counsel  and  the  jndffe  before  whom  the  case  was  to 
be  tried,  agreed  that  the  trial  should  take  place  on 
Tuesday,  and  the  trial  took  place  on  Monday  before 
a  special  jndffe  and  in  the  absence  of  the  defendant 
and  his  counsel,  it  was  held  that  a  new  trial  should 
be  awarded  upon  the  crround  of  surprise.  Simpkins 
V.  White,  48  W.  Va.  200,  27  S.  E.  Rep.  841. 

Trhd  before  Defendant  Has  Filed  Offeets-NesrUirence 
of  Dsfendant  in  Piling.— In  a  case  in  which  an  action 
of  assumpsit  had  been  pending  four  years,  and  in 
which  the  court  rendered  Jud^rment  for  the  plain- 
tiff, the  defendant  applied  for  an  injunction  to  the 
judgment  on  the  ground  that  he  had  offsets  which 
he  intended  to  plead,  but  that,  owing  to  the  sickness 
of  bis  family  at  the  time  the  court  sat  and  for  some 
time  prior  thereto,  he  was  not  ^ble  to  attend  the 
court  or  prepare  for  trial,  and  that  his  counsel  to 
whom  he  had  communicated  his  defence  was  also 
absent.  It  appeared  that  the  offsets  were  neither 
pleaded  or  filed,  and  though  one  of  the  defendant's 
counsel  was  present,  no  application  for  a  continu- 
ance was  made,  nor  was  any  affidavit  filed  upon 
which  an  application  could  have  been  based.  It 
was  held  that  there  was  no  ground  for  an  injunc- 
tion and  new  trial.  Griffith  y.  Thompson,  4  Gratt. 
147. 

indictment  for  Obetructlns  Road-MleUke  a«  to 
Point  Where  Obetructlon  Was  Charged  to  Be. -On  the 
trial  of  an  indictment  for  obstructing  the  public 
road,  it  is  no  reason  for  a  new  trial  on  the  ground 
of  surprise,  that  the  defendant  was  mistaken  as  to 
the  point  where  the  obstruction  was  charged  to  be, 
and  so  was  not  prepared  to  defend  himself.  Whol- 
ford  V.  Ck)m.,  4  Gratt  663  :  Dlmmey  y.  Railroad  Co., 
27  W.  Va.  &5. 

AtMenoeof  Hatertai  WItness.-That  a  material  wit- 
ness for  the  prisoner  is  absent  is  no  ground  for  a 
new  trial,  where  the  facts  which  the  prisoner 
states  the  witness  could  have  proved,  are  deposed 
to  by  other  witnesses  who  are  examined.  Young 
V.  Com.,  4  Gratt.  550. 

nistaiceof  Counsel  on  Question  of  Law.— A  new  trial 
will  not  be  granted  upon  the  ground  that  a  party 
was  surprised  at  the  trial,  where  the  surprise 
arises  from  a  mistake  of  the  counsel  upon  a  ques- 
tion of  law.    Law  v.  Law,  2  Gratt  888. 

False  Statements  by  Defendant  Hade  In  Plaintlff*s 
AlMence.—ln  a  case  in  which  certain  property  levied 
en  by  the  defendant  was  claimed  by  the  plaintiff 
under  a  previous  execution  sale,  against  tbe  debtor 
In  the  defendant's  execution,  the  action  was  tried 
on  the  first  day  of  the  term  in  the  plaintiff's  absence 
and  the  court  refused  a  continuance  to  enable  him 
to  be  present  Written  evidence  of  plaintiff's  title 
was  produced,  to  avoid  which  the  defendant  testi- 
fied to  certain  statemente  made  by  the  plaintiff 
that  the  property  had  been  released  to  the  execu- 
tion debtor,  which  had  induced  him  to  make  the 
levy.  A  verdict  having  been  rendered  for  the 
defendant  the  plaintiff  filed  his  affidavit,  showing 
that  he  started  to  the  courthouse  in  time  for  the 
trial,  and  that  his  absence  was  due  to  the  delays  in 
the  railroad  trains,  and  their  failure  in  making 
connections:  that  he  never  made  the  statement 
sworn  to  by  the  defendant;  that  he  owned  the  prop- 
erly, and  had  never  released  it;  that  in  the  alleged 
statements  he  was  referring  to  other  matters:  and 
that  he  would  testify  accordingly.  It  was  held  that 
a  new  trial  should  be  granted.  Smith  v.  Rawllngs. 
83  Va.  874,  a  S.  £.  Rep.  288. 


Surprise  Caused  by  Unexpected  Evidence. >- When  a 
plaintiff  suffers  a  verdict  and  judgment  to  go 
against  him  at  law,  he  cannot  apply  to  a  court  of 
equity  for  new  trial,  on  the  ground  of  his  having 
been  surprised,  at  the  trial  at  law  by  unexpected 
evidence,  unless  he  was  prevented  by  fraud  or 
accident  from  suffering  a  nonsuit  Oswald  v.  Tyler, 
4  Rand.  10. 

Exclusion  of  Evidence.— A  new  trial  should  be 
granted,  with  leave  to  amend  the  pleadings  so  as 
to  present  the  real  merits  of  the  controversy,  where 
it  appears  that  the  party  was  surprised  by  the 
exclusion  on  the  second  trial  of  evidence  which  had 
been  admitted  at  the  first  trial  without  objection, 
whereby  a  recovery  had  been  obtained  far  exceed- 
ing the  real  damage.  Knifcng  v.  Hendricks.  2 
Gratt  212,  and  foot-tioU,  44  Am.  Dec.  386. 

4.  ACCIDENT  AND  MISTAKE. 

Mistake  ofJudgment  by  Counsel.— Mistake  of  judg- 
ment, or  want  of  attention  or  capacity  of  counsel, 
afford  no  Just  grounds  for  granting  a  new  trial. 
Smith  V.  Parkersburg,  etc.,  Ass'n,  48  W.  Va.  232.  37 
S.  E.  Rep.  645. 

Mistake  as  to  Conclusiveness  of  a  Defence.— An  exec- 
utor, being  sued  on  a  bond  of  his  testator  of  more 
than  twenty  years'  standing,  was  advised  by  his 
counsel  to  rely  on  the  presumption  of  payment 
arising  from  the  lapse  of  time.  Acting  upon  such 
advice,  he  neglected  to  fortify  this  defence  by  other 
testimony  which  he  could  have  procured.  In  con- 
sequence of  evidence  given  by  one  of  the  Jurors 
given  in  the  jury -room,  a  verdict  was  found  against 
him.  His  motion  for  a  new  trial  upon  this  ground 
being  overruled,  he  applied  to  a  court  of  equity  and 
obtained  a  new  trial  on  the  ground  of  accident  and 
mistake.    Price  v.  Fuqua.  4  Munf.  68. 

Mistake  In  Verdict.— In  Woods  v.  Macrae,  l  Wythe 
268,  a  new  trial  was  awarded  for  a  mistake  In  the 
verdict  which  the  Jurors  were  examined  to  prove. 

In  ejectment  the  court  should  hold  a  stricter 
course  towards  plaintiffs  moving  for  new  trials 
than  towards  defendants.  But  where,  in  such  case, 
a  verdict  in  favor  of  the  defendant  Is  founded  in 
mistake,  and  is  for  that  reason  liable  to  produce  an 
injustice,  it  is  both  the  right  and  the  duty  of  the 
court  to  grant  a  new  trial.  Deems  v.  Quarrier,  3 
Rand.  476.  See  also,  monographic  note  on  "Eject- 
ment"   appended  to  Tapscott  v.  Cobbs,  U  Gratt  172. 

5.  NEWLY-DISCOVERED  EVIDENCE. 

a.  In  Genbrai^- Courts,  both  of  law  and  equity, 
sometimes  grant  new  trials  on  the  ground  of  after- 
discovered  evidence,  but  always  with  great  reluct- 
ance and  never  except  under  special  circumstances, 
which  may  be  summed  up  thus:  (i)  The  evidence 
must  have  been  discovered  since  the  trial:  (2)  it 
must  be  evidence  that  could  not  have  been  dis- 
covered before  the  trial  by  the  exercise  of  reasona- 
ble diligence;  (3)  it  must  be  material  in  its  object 
and  such  as  ought  on  another  trial  to  produce  a 
different  result  on  the  merits;  and  (4)  it  must  not 
be  merely  cumulative,  corroborative,  or  collateral. 
Wynne  v.  Newman,  76  Va.  811;  Bacclgalupo  v.  Com., 
83  Gratt  807;  Read  v.  Com..  22 Gratt.  924;  Thompson 
V.  Com.,  8 Gratt  887,  ^luCl  foot-note \  St  John  v.  Alder- 
son,  82  Gratt  140:  State  v.  Betsall,  11  W.  Va.  708: 
Halstead  v.  Horton,  88  W.  Va.  727,  18  S.  E.  Rep.  963; 
Bennett  v.  Com.,  8  Leigh  746;  Lewis  v.  McMulUn,  6 
W.  Va.  583:  Whltehurst  v.  Com.,  79  Va.661;  Field  v. 
Com..  88  Va.  894. 16  S.  E.  Rep.  886;  GllUlan  v.  Ludlng- 
ton.  8  W.  Va.  145;  Carder  v.  Bank,  34  W.  Va.  41,  11  S. 
E.  Rep.  717:  State  v.  Hobbs,  87  W.  Va.  824,  17  S.  E. 
Rep.  885:  Zickefoose  v.  Kuykendall,  12  W.  Va.  23; 
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Brown  v.  Speyers.  90  Oratt  296;  Adams  v.  Hubbard, 
25Gratt.  185:  Cody  v.  Ckmly,  27  GratL  824;  Grayson 
V.  Buchanan,  88  Va.  268,  13  S.  £.  Rep.  4i57:  Akers  v. 
Alters.  83  Va.  688,  8  S.  E.  Rep.  260:  Smith  v.  Watson, 
82  Va.  712, 1  S.  E.  Rep.  96:  Tate  v.  Tate,  8f  Va.  205,  7 
S.  E.  Rep.  352:  Kern  v.  Wyatt,  89  Va.  886,  17  S.  E.  Rep. 
..549;  Roderick  v.  Railroad  Co.,  7  W.  Va.  64. 

b.  MUST  Have  Bbbn  Disco VBRBD  Since  Tbial.~A 
motion  for  a  new  trial  upon  the  s^round  of  after-dis- 
covered evidence  should  not  be  granted  unless  it 
appears  that  the  evidence  was  discovered  after  the 
trial.  City  of  Norfolk  v.  Johnakin,  94  Va.  285.  26  S. 
E.  Rep.  830:  St.  John  v.  Alderson,  32  Gratt.  140; 
Wynne  v.  Newman,  75  Va.  817;  Whltehurstv.  Com., 
79  Va.  569:  Roderick  v.  Railroad  Co..  7  W.  Va.  54. 

c.  Necessity  fob  Exercise  or  Diligence  before 
Trial.— Where,  with  the  exercise  of  ordinary  dili- 
gence, all  the  evidence  might  have  been  procured 
before  the  trial,  it  would  encourage  negligence  to 
grant  a  new  trial,  and  it  is  well  settled  that  under 
such  circumstances  a  new  trial  will  never  be 
granted.  Arthur  v.  Chavis,  6  Rand.  141;  Smith  v. 
McLain.  11  W.  Va.  654;  Corey  v.  Moore,  86  Va.  721,  II 
S.  E.  Rep.  114;  De  Lima  v.  Glassell.  4  Hen.  &  M.  369; 
Strader  v.Gofif,  6  W.  Va.  257;  Lucas  v.  Locke,  11  W. 
Va.  81 :  Nadenlx)usch  v.  Sharer,  4  W.  Va.  203. 

Evidence  Not  Produced  because  WltncMes  Believed 
to  Be  Hostile.— A  new  trial  on  ground  of  newly-dis- 
covered evidence  will  not  be  granted  for  evidence 
known  before  the  trial,  but  omitted  because  the 
witnesses  were  believed  to  be  hostile.  Norfolk,  etc.. 
R.  Co.  V.  Draper.  90  Va.  245, 17  S.  E.  Rep.  888. 

Suit  for  Freedom— Inability  to  Procure  Evidence.— 
Where  a  pauper  suing  for  his  freedom  could  not 
obtain  his  testimony  in  the  first  trial,  equity  gavje 
relief  by  granting  a  new  trial  at  law.  Isaac  v.  John- 
son. 5  Munf.  93. 

Ignorance  of  Defence  In  Action  against  Surety.— A 
new  trial  ought  not  to  be  awarded  by  a  court  of 
equity  because  of  after-discovered  evidence,  unless 
such  evidence  ought  to  produce  a  different  verdict, 
and  unless  it  was  prevented  from  being  produced 
on  the  trial  at  law  by  fraud  or  by  ignorance  un- 
mixed with  negligence.  Therefore  a  surety  cannot 
rely  on  his  ignorance  of  a  substantial  defence  known 
to  his  principal,  unless  he  alleges  in  his  bill  and 
proves  that  he  took  proper  steps  to  ascertain  from 
his  principal  or  otherwise  a  true  state  of  the  case, 
or  that  he  was  prevented  from  so  doing  by  circum- 
stances over  which  he  had  no  control.  Sayre  v. 
King.  17  W.  Va.  562. 

Negligence  In  Summoning  Witnesses.— Where  the 
defendant  only  asks  one  witness  to  attend  the  trial, 
and  sends  a  summons  by  a  servant  to  another,  which 
reaches  him  on  the  day  of  the  trial  at  such  a  dis- 
tance from  the  court  where  the  cause  is  being  tried 
that  it  is  impossible  for  him  to  attend,  this  is  such 
gross  negligence  as  will  prevent  him  from  obtain- 
ing a  new  trial  upon  the  ground  that  the  evidence 
of  the  absent  witness  was  newly  discovered. 
Hoomes  v.  Kuhn.  4  Call  274. 

Effect  of  Failure  to  Move  for  Continuance.— If  a  party 
believes  that  he  can  procure  other  testimony,  he 
should  move  for  a  continuance  of  the  cause,  and 
not  wait  until  there  is  a  verdict  against  him.  and 
then  bring  it  forward  as  ground  for  a  new  trial, 
after  having  taken  his  chance  with  the  jury.  Gor- 
don V.  Harvey.  4  Call  450. 

d.  PROBABIIiITT  or  PRODUCING  DIFFERENT  Rb- 
SITLT. 

General  Rule.— A  court  should  never  set  aside  a 
verdict  and  grant  a  new  trial  upon  the  ground  of 


after-discovered  evidence,  unless  the  evidence  Is 
such  that,  on  the  granting  of  the  new  trial,  its  intro- 
duction ought  to  produce  a  different  result  Hall 
V.  Lyons.  S9  W.  Va.  410.  1  S.  E.  Rep.  582;  Field  v. 
Com.,  89  Va.  600. 16  S.  £.  Rep.  865. 

Immaterial  Pacts  Concerning  Robi>ery  —  As  evidence 
showing  that  the  accused  and  his  companion  as- 
sailed a  party  at  a  stated  time  and  that  the  compan- 
ion held  the  party  whilst  the  accused  took  from  his 
person  a  pocket-book  of  the  value  of  fifty  cents, 
containing  $15  in  currency,  is  sufficient  to  war- 
rant a  conviction  of  robbery,  where  these  facts 
are  established,  a  new  trial  will  not  be  awarded 
for  newly-discovered  evidence  that  a  witness  who 
had  testified  at  a  trial,  since  remembered 
that  the  scene  of  the  robbery  was  examined  by 
lamplight  and  not  by  moonlight  Wheeler  v.  Com.. 
86  Va.  668.  10  S.  E.  Rep.  024. 

Tliat  Evidence  May  Have  Been  Given  in  Mltlgatioo 
of  Damages  Is  Not  Sufficient  —  Where  it  does  not 
appear  that  the  newly-discovered  evidence  would 
have  gone  to  the  merits  of  the  case  if  it  had  been 
in  evidence  upon  the  former  trial,  it  is  no  gronnd 
for  a  new  trial  that  it  would  have  been  proper  to 
have  been  considered  by  the  jury  in  mitigation  of 
damages.    Nadenbousch  v.  Sharer.  4  W.  Va.  903. 

e.  Must  Not  Be  Merely  Cumulative  or  Cob- 

BOBOBATIVB. 

Oenerally.— To  entitle  one  to  a  new  trial  upon  the 
ground  of  after-discovered  evidence,  the  evidence 
must  be  material  and  not  merely  cumulative  or 
corroborative,  and  must  not  be  sugh  as  ordinary  dil- 
igence might  have  previoi^sly  discovered.  Booth  v. 
McJilton,  82  Va.  827.  1  S.  E.  Rep.  .197;  Whitehurst  v. 
Com.,  79  Va.  556:  Cody  v.  Conly,  27  Gratt  318;  Bond 
V.  Com.,  88  Va.  581,  8  S.  E.  Rep.  149:  Tate  v.  Tate,  88 
Va.  206,  7  S.  E.  Rep.  882;  Smith  v.  Watson.  82  Va.  712. 
1  S.  E.  Rep.  96;  Nuckols  v.  Jones,  8  Gratt  207;  Hams- 
barger  v.  Kinney,  18  Gratt  611,  and  fooUMU; 
Hoomes  V.  Kuhn,  4  Call  274;  White  v.  Ward,  35  W. 
Va.  418. 14  S.  E.  Rep.  22;  Sisler  v.  Shaffer.  43  W.  Va, 
760,  28  S.  E.  Rep.  721;  Bales  v.  State,  3  W.  Va.  fl»: 
Randolph  v.  Randolph.  1  Hen.  &  M.  181;  Kern  t. 
Wyatt  89  Va,  886.  17  S.  E.  Rep.  549. 

What  Bvldence  Is  Cumulative.— in  determining 
whether  or  not  evidence  is  cumulative,  the  courts 
must  see  if  the  kind  and  character  of  the  facts 
offered  and  those  adduced  on  the  former  trial  are 
the  same,  and  not  whether  they  tend  to  produce 
the  same  effect  It  is  their  resemblance  that  makes 
them  cumulative.  The  facts  may  tend  to  prove 
the  same  proposition  and  yet  be  so  dissimilar  in 
kind  as  to  afford  no  pretense  that  they  are  cum- 
ulative. St  John  V.  Alderson,  32  Gratt  140,  and 
foot-notex  Grogan  v.  Chesapeake,  etc,  R,  Co..  SO  W. 
Va.  415.  19  S.  E.  Rep.  563;  Wynne  v.  Newman.  75  Va. 
811. 

The  admission  of  a  party  in  direct  conflict  with 
his  testimony  and  his  theory  of  defence,  and  bear- 
ing upon  the  issue,  is  not  cumulative  merely:  and  if 
his  opponent  had  no  reason  to  suspect  its  existence, 
and  could  not  by  reasonable  diligence  have  discov- 
ered it  before  the  trial,  and  if  it  would  probably 
have  produced  a  different  verdict  the  subMquent 
discovery  thereof  will  entitle  the  latter  to  a  new 
trial.    Preston  v.  Otey.  88  Va,  491,  14  S.  E.  Rep.  68. 

New  Evidence  Collateral-Discrediting  Witnesses.- 
Where  the  sole  object  and  purpose  of  new  evidence 
is  to  discredit  a  witness  on  the  opposite  side,  the  gen- 
eral rule,  subject  to  few  exceptions,  is  to  refuse  a 
new  trial.  Gillilan  v.  Ludlngton.  6  W.  Va.  145;  SUtc 
V.  Betsall,  11  W.  Va.  783;  Hall  v.  Lyons.  29  W.  Va.  428, 
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1  S.  E.  Rep.  802:  Carder  ▼.  Bank,  84  W.  Va.  41,  11  S.  E. 
Rep.  717:  Tbompaon  v.  Com.,  8  Qratt.  «87,  and  fooU 
noU. 

f .  Affidavit  of  Applicant. 

Oenerally.— With  reference  to  the  form  of  applica- 
tion, and  the  nature  of  the  evidence,  requisite  for 
obtaining-  a  new  trial  on  the  ^rround  of  newly-dia- 
covered  evidence,  the  usual  practice  requires,  that 
the  party  file  his  own  affidavit,  stating  that  he  has, 
since  the  trial,  and  without  previous  nefflect,  dis- 
covered material  testimony  going^  to  the  merits  of 
the  case,  and  giving  the  names  of  the  witnesses  and 
setting  forth  the  facts  they  will  swear  to  on  the 
trial,  unless  it  be  shown  that  the  latter  cannot  be 
obtained.  It  is  not  sufficient  for  the  applicant  to 
state  that  he  did  not  know  of  the  testimony  in  time 
to  produce  it  for  the  trial;  it  must  also  appear  that 
be  could  not  have  ascertained  it  by  the  exercise  of 
reasonable  dllifirence.  State  v.  Williams.  14  W.  Va. 
851. 

Alieffatton  of  Diligence.— An  affidavit  for  a  new  trial 
upon  the  ground  of  newly-discovered  evidence,  is 
not  sufficient  unless  it  state  that  the  party  seeking- 
the  benefit  of  it  has  used  dllifirence  to  discover  and 
procure  the  evidence  before  the  trial,  and  discloses 
the  facts  he  can  prove  and  by  whom  he  can  do  so. 
Snyder  v.  Myers,  3  W.  Va.  195;  Buchanan  v.  Rey- 
nolds. 4  W.  Va.  681.  See  also,  Sisler  v.  Shaffer,  4S  W. 
Va.  7»,  28  S.  E.  Rep.  781. 

Evidence  Most  Be  Set  Forth  in  Affidavit.— Upon  a 
motion  for  a  new  trial  on  the  firround  of  newly-dis- 
covered evidence,  the  evidence  of  the  newly-discov- 
ered witness  should  be  substantially  set  forth  in 
tbe  affidavit  of  the  witness  as  it  can  be  testified  to 
in  the  court  before  the  jury,  or  a  satisfactory 
excuse  shown  excusing  the  affidavit.  State  v. 
Williams,  14  W.  Va.  851:  Strader  v.  Goff,  6  W.  Va.  267. 

The  party  askinar  a  new  trial  on  the  g-round  of 
after-discovered  evidence  must  produce  the  affida- 
vits of  the  witnesses  stating  what  they  will  testify 
to.  Brown  v.  Speyers,  20  Gratt  296;  Strader  v.  Goff, 
«'w.  Va.  371;  Vamer  v.  Core,  20  W.  Va.  475;  Kern  v. 
Wyatt,  89  Va.  885,  17  S.  E.  Rep.  549;  Nuckols  v.  Jones, 
8  Gratt  267. 

An  affidavit  which  states  that  the  defendant  has 
discovered  new  and  material  evidence  which  was 
not  in  his  knowledge  or  control  at  or  before  the 
trial,  but  which  does  not  state  what  the  evidence  is. 
or  that  it  could  not  have  been  obtained  by  due  dili- 
gence before  the  trial,  is  not  sufficient  to  authorize 
the  court  to  arrant  a  new  trial.  Vamer  v.  Core.  20 
W.  Va.  473. 

Relevancy  and  Materiality  Must  Be  Apparent.— A  mo- 
tion to  set  aside  the  verdict  and  award  anew  trial, 
founded  upon  an  affidavit  of  newly-discovered  evi- 
dence, which  falls  to  show  the  character,  relevancy, 
and  materiality  thereof,  will  be  overruled.  Swisher 
V.  Malone,  81  W.  Va.  442,  7  S.  E.  Rep.  439:  State  v. 
Betsall;  11  W.  Va.  708. 

Where  the  affidavit  of  a  conversation  between  the 
affiant  and  the  defendant,  relied  on  as  after-discov- 
ered evidence  in  support  of  a  motion  tor  a  new  trial, 
fails  testate  the  date  and  deuils  of  the  conversation, 
a  new  trial  will  be  denied,  as  the  relevancy  of  the 
testimony  is  not  apparent  Grayson  v.  Buchanan. 
88  Va.  251.  13  S.  E.  Rep.  457. 

A  new  trial  will  not  be  granted  on  the  ground  of 
after-discovered  testimony,  when  it  appears  from 
the  affidavits  that  the  after-discovered  testimony 
tends  only  to  impeach  a  witness  on  the  trial,  by 
disproving  facts  to  which  he  has  testified;  and 
especially  when  it  appears  that  the  witnesses  pro- 


posinfiT  to  give  testimony  will  speak  only  from  their 
belief,  and  not  from  absolute  personal  knowledg'e. 
Gillilan  v.  Ludllngton.  6  W.  Va.  128. 

7.  MISCONDUCT  OR  INCOMPETENCY  OF  JU- 
RORS.~See  monoffraphic  note  on  "  Juries "  ap- 
pended to  Chahoon  v.  Com..  20  Gratt  733. 

a.  In  GBNEBAIi. 

Improper  Conduct  In  Another  Case.— The  improper 
conduct  of  a  Juror,  who  has  served  in  another  case 
tried  at  the  same  term  of  the  court  is  not  g-round 
for  a  new  trial,  where  it  is  not  shown  that  he  had 
made  up  or  expressed  any  opinion  in  respect  to  the 
case,  or  that  he  was  in  any  manner  so  connected 
with  any  parties  as  to  render  him  Incompetent 
Nadenbousch  v.  Sharer,  4  W.  Va.  203. 

Mode  of  Arriving  at  Verdict.— Where  the  j\iry  in  a 
criminal  case  concur  in  opinion  as  to  the  g-uilt  of 
the  accused,  but  differ  as  to  the  length  of  time  for 
which  he  should  be  sentenced  to  the  penitentiary, 
it  is  not  such  misconduct  as  to  be  firround  for  a  new 
trial  for  them  to  agree  that  each  one  shall  state  the 
time  for  which  he  thinks  the  accused  should  be 
confined  and  that  the  agsrregate  of  these  periods 
divided  by  twelve  shall  be  the  verdict,  where  they 
all  afterwards  acrree  to  the  verdict  understandlufir 
what  it  is.  Thompson  v.  Com..  8  Gratt  687,  and/9o^ 
note. 

Remarks  of  Juror  durtngr  Trial.- Remarks  of  a  Juror 
durinfir  the  trial,  even  if  reprehensible,  cannot  be 
taken  advantag-e  of  after  verdict:  and  for  a  Juror,  • 
upon  hearing-  a  fact  testified  to  by  a  witness,  to  say, 
**  Yes,  sir,  I  know  all  about  it— that's  so,"  is  only  in 
obedience  to  sec.  3168  of  the  Code  of  Vlrfirinia,  which 
declares  that  '*  a  Juror,  knowing  anything  relative  ■ 
to  a  fact  in  issue,  shall  disclose  the  same  in  open 
court"  and  is  under  no  circumstances  objection- 
able. AUantic,  etc.,  R.  Co.  v.  Peake.  87  Va.  130.  13  S. 
E.  Rep.  84& 

b.  Separation  op  Jury. 

QeneraUy.- A  mere  separation  of  the  jury  will  not 
entitle  a  party  to  a  new  trial;  but  where  there  has 
been  an  improper  separation  of  the  Jury  durinfir  the 
trial,  if  the  verdict  is  against  the  prisoner,  he  is 
entitled  to  the  benefit  of  the  presumption  that  such 
separation  has  been  prejudicial  to  him.  and  the 
burden  of  proof  is  upon  the  state  to  show  beyond  a 
reasonable  doubt  that  the  prisoner  has  suffered  no 
injury  by  reason  of  the  separation.  If  the  prosecu- 
tion fails  to  do  this  the  verdict  will  be  set  aside. 
State  V.  Harrison,  36  W.  Va.  729, 15  S.  E.  Rep.  982. 

The  same  rule  should  be  applied  to  all  cases  of 
misconduct  or  irreg-ularlty  by  the  Jur>  during  the 
trial  which  are  of  such  a  character  as  to  raise  a 
presumption  that  the  prisoner  was  prejudiced 
thereby.  State  v.  Harrison,  36  W.  Va  729,  15  S.  E. 
Rep.  982. 

Separation  for  Short  Time  to  Direct  Servant.— Where 
a  Juror,  who  was  proceeding  with  the  rest  of  the 
Jury  to  his  room,  accompanied  by  the  sheriff,  sep- 
arated from  his  fellows  and  the  sheriff  for  a  few 
minutes  in  order  to  direct  his  servant  to  take  care 
of  his  horse,  and  was  immediately  pursued  by  the 
sheriff  and  brought  back  after  an  absence  which 
did  not  exceed  one  minute,  ft  was  held  that  such 
separation  of  the  Juror  from  his  fellows  was  no 
g-round  for  a  new  trial.  McCarter  v.  Com..  11  Leiffh 
683.    See  also,  Tooel  v.  Com..  11  Leigh  714. 

Placing  Jury  In  Separate  Rooms.— Placing-  the  Jury 
in  tbe  third  story  of  a  larg-e  hotel,  and  in  five  differ- 
ent rooms  opening-  upon  a  common  passag-e  which 
communicates  with  the  street  below  by  a  flight  of 
stairs,  the  doors  of  the  rooms  beingr  unlocked  dur> 
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Inff  the  nifirht  becanse  the  Jurors  are  unwilling  to 
have  them  locked  from  fear  of  Are  during-  the 
niffht,  and  there  being-  no  doors  or  other  fastenings 
at  either  end  of  the  passage,  is  not  such  a  separa- 
tion of  the  Jury  as  to  gire  a  g-ood  ground  to  the  ac- 
cused to  move  for  a  new  trial.  Thompson  v.  Com., 
SOratU  637,  'and  foot-note:  Kennedy  v.  Com.,  3  Va. 
Cas.  510. 

Separation  wlthoot  Seeing  Any  One.— Where  a  J  uror, 
called  by  the  prisoner  as  a  witness,  states  that  on  a 
certain  morning-  during  the  progress  of  the  trial, 
before  the  rest  of  the  Jury  had  risen,  he  rose, 
dressed  himself  and  went  down  stairs  to  the  pave- 
ment before  the  door  of  the  hotel  where  the  Jury 
were  lod^red  for  the  night,  for  the  purpose  of  meetr 
InflT  with  a*passer-by  to  send  a  messag-e  to  his  family; 
and  after  remainlnff  there  about  five  minutes  and 
seeing  no  one  passing  he  returned  to  the  rest  of  the 
jury,  this  is  not  sufficient  g^rounds  for  granting  a 
new  trial,  as  the  only  proof  of  the  separation  of  the 
jury  is  that  of  the  Juror  who  neg-atives  all  abuse, 
tampering  or  Improper  influence.  Thompson  v. 
Com.,  8Gratt.  6S7.  and  foot-note. 

Qolng  Into  Another  County  Accompanied  by  Sheriff. 
—Where  the  Jury,  on  the  morning  before  the  court 
meets,  walk  out.  accompanied  by  the  sheriff,  for 
relaxation  and  exercise,  and  pass  the  boundary 
line  separating  the  county  in  which  the  trial  is  pro- 
gressing from  an  adJoinlng^  county,  and  remain  in 
4.he  adjoining  county  a  few  minutes,  but  there  is  no 
separation,  conversation  or  communication  with 
anyone  by  any  of  the  Jurors,  this  is  not  sufficient 
irround  for  a  new  trial.  Thompson  v.  Com.,  8  Qratt 
637,  a.nd  foot-note. 

Innocent  Conversation  In  Absence  of  5herlfff.— Where 
after  the  retirement  of  the  Jury  one  of  them  called 
to  a  friend  from  the  window,  desiring-  him  to  inform 
his  family  of  the  cause  of  his  absence,  and  request- 
ing him  to  procure  his  watch  and  deliver  it  to  the 
sheriff,  this  was  held  no  g-round  for  a  new  trial, 
although  the  sheriff  did  not  hear  the  conversation. 
Kennedy  v.  Com.,  2  Va.  Cas.  610. 

Mere  business  conversation  by  a  Juror  with 
another  person,  entirely  foreign  to  the  case  on  trial, 
in  the  presence  and  hearing  of  the  sheriff  and  the 
other  Jurors,  will  not  avoid  the  verdict.  State  v. 
Harrison,  36  W.  Va.  729.  15  S.  E.  Rep.  982. 

Separation  for  Innocent  Purposes  Accompanied  by 
Officer.— A  separation  of  one  or  more  of  the  Jury 
from  the  rest,  for  innocent  purposes,  such  as  ffoinff 
to  see  a  horse  taken  care  of.  to  procure  overcoats, 
cushions,  etc.,  from  the  bar  of  the  tavern  to  wear  or 
rest  on  in  the  Jury-room,  to  wash  at  the  tavern 
porch,  etc.,  is  no  eronnd  for  g-ranting  a  new  trial, 
provided  the  separation  is  with  the  authority  of. 
and  the  Juror  is  accompanied  by.  one  of  the  officers 
who  has  charg-e  of  the  Jury,  and  there  Is  no  im- 
proper communication  between  them  and  other 
persons.    Thomas  v.  Com..  2  Va.  Cas.  479. 

Short  Separation  after  impanelment.- Where,  after 
the  impanelment  of  the  Jury,  before  any  evidence 
was  griven,  three  of  them  separated  from  their 
fellows,  for  a  brief  space  of  time,  the  court  held 
that  such  separation  was  no  cause  for  setting  aside 
the  verdict  and  srranting  a  new  trial;  the  separation 
in  this  case  beinff  so  brief  as  to  exclude  possibility 
of  the  Jury  having- been  tampered  with.  Martin  v. 
Com.,  2  Leigh  745. 

Separation  after  Verdict  Afpreed  upon  but  before  It 
Is  Rendered.— Where  a  Jury  ag-reed  on  its  verdict, 
and  It  was  signed  by  the  foreman,  but  the  Justices 
not  beingr  on  the  bench  at  the  time,  two  of  the  Jurors 


separated  from  their  fellows,  and  conversed  witb 
others,  thoufirh  not  on  the  subject  of  the  cause,  and 
when  the  Justices  resumed  their  seats  the  verdict 
was  rendered,  it  was  held  that  this  separation  was 
no  grround  for  a  new  trial.  Baffland  v.  Wills.  6 
Leiffh  1. 

Separation  before  Plxlngr  Term  of  imprisonment— 
On  a  trial  for  a  felony,  the  Jury  found  the  prisoner 
g-uilty,  but  the  verdict  ascertained  no  term  of  im- 
prisonment. The  court  then  discharg-ed  the  jnry 
but  recalled  it  Instantly,- eleven  of  them  still  being 
in  the  courthouse  and  one  having  g-one  a  short  dis- 
tance accompanied  by  the  deputy  sheriff— and  they 
then  ascertained  the  term  of  the  prisoner.  It  was 
held  that  the  verdict  should  be  set  aside  and  a  new 
trial  awarded.    Mills  v.  Com..  7  Lelffh  751. 

c.  Drinking  Spirituous  Liquors.— A  new  trial 
win  not  be  allowed  a  person  convicted  of  murder 
upon  the  sole  grround  that  the  Jury,  previous  to 
rendering-  their  verdict,  were  permitted  to  converse 
and  drink  spirituous  liquors  with  persons  durintr 
the  absence  of  the  sheriff,  without  the  permission 
or  authority  of  the  court  Com.  v.  Wormley.  8 
Gratt.  712,  56  Am.  Dec.  1(S2. 

The  drinkingr  spirituous  liquors  In  moderation, 
between  the  adjournment  of  the  court  in  the  even- 
Insr  and  its  meeting-  next  moming^.  Is  not  misbebav- 
lor  in  a  Juror  for  which  a  new  trial  maybe  granted. 
Thompsoav.  Com..  SOratt.  687.  and  foot-note. 

Drinklnff  at  Invitation  of  State's  Witnesses. -That 
a  witness  for  the  commonwealth,  who  is  acci- 
dentally present  at  the  hotel  where  the  Jury  is 
brought  in  by  the  sheriff  to  be  lodfired  for  the 
nig-ht.  inadvertently  and  as  an  act  of  courtesy 
invites  the  Jury  to  drink  with  him,  the  sheriff 
being  present  at  the  time,  is  not  sufficient  to  invali- 
date the  verdict  of  the  Jury  and  ffive  a  g-round  for 
a  new  trial,  though  some  of  the  Jurors  accept  the 
invitation.  Thompson  v.  Com.,  8  Gratt.  637.  and 
foot-note. 

Affidavit  of  Sheriff  That  Jurors  Were  Not  Dnink- 
Weliht.- Where  the  deputy  sheriff  havingr  the  jury 
in  charge  admits  that  liquor,  in  sufficient  quanti- 
ties to  make  the  Jury  or  some  of  them  intoxicated, 
was  taken  by  him  to  the  Jury-room  on  the  day  the 
verdict  was  rendered,  the  presumption  arising 
therefrom  that  the  prisoner  was  injured  thereby, 
is  not  rebutted  by  the  deputy  *s  affidavit  that  none 
of  the  Jury  were  intoxicated.  State  v.  Greer,  28  W. 
Va.  803. 

d.  FoRMBD  Opinions  as  to  Guilt  or  Inkocknck 
OF  AccusBD.— One  who  has  formed  a  decided  opin- 
ion that  the  prisoner  is  iruilty  or  innocent  of  the 
offence  for  which  he  is  about  to  be  tried,  whether 
that  opinion  be  formed  on  the  evidence  of  wit- 
nesses whose  testimony  he  has  heard  on  a  former 
trial,  conversation  with  witnesses,  or  common 
report,  is  not  competent  as  a  Juror:  it  is  immaterial 
whether  the  opinion  has  been  expressed  or  not 
Osiander  v.  Com.,  3  Leiffh  780. 

But  the  previous  expression  of  an  opinion  by  a 
juror  of  the  prisoner's  gnilt  is  not  cause  for  a  new 
trial  if  the  opinion  was  casual  and  hypothetical, 
and  not  deliberate  and  decided,  nor  indicative  of 
malice.  Smith  v.  Com..  2  Va.  Cas.  6:  Kennedy's 
Case.  2Va.  Cas.  510;  Poorev.  Com..  2  Va.  Cas.  471: 
Curran's  Case.  7  Gratt  623. 

To  set  aside  a  verdict  and  grant  a  new  trial 
because  of  an  opinion  entertained  by  a  Juror  before 
he  was  sworn,  it  ougrht  to  appear  that  such  opinion 
was  not  merely  unsubstantial  and  hypotheticaL 
but  such  as  would    have  excluded  him  from  tbe 
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jary  had  it  been  known  before  be  was  sworn. 
State  y.  Harrison.  86  W.  Va.  720, 15  S.  £.  Rep.  082. 

Must  Have  Caujcd  Injustice:— A  new  trial  will  not 
be  ifranted  npon  tbe  sround  that  tbe  juror  had 
formed  an  opinion  on  the  merits  of  the  case  before 
he  was  called  upon  to  serve  upon  the  jury,  unless 
it  appears  that  the  party  seeklngr  a  new  trial  suf- 
fered injustice  from  the  fact  that  this  juror  served. 
Sweeney  v.  Baker,  18  W.  Va.  168. 

What  Is  Not  Safflciantto  Show  Deliberate  Opiolon. 
—Proof  that  a  juror  said,  before  beinff  summoned, 
that  the  prisoner  "was  doomed  to  the  penitentiary: 
that  he  would  fro,  if  he  had  even  attempted  to  com- 
mit the  crime"  with  which  he  was  charged,  was 
held  not  sufficient  to  show  that  the  juror  had  formed 
a  deliberate  opinion  touching*  the  prisoner's 
^nllt,  and  was  no  arround  for  a  new  trial.  Kennedy 
V.  Com.,  2  Va.  Cas.  510. 

Where  a  prisoner  was  convicted  of  murder  in  the 
second  decree,  and  the  term  of  his  imprisonment 
fixed  at  ten  years,  a  motion  for  a  new  trial  on  the 
ground  that  one  of  the  jurors  had  expressed  an  un- 
favorable opinion  before  the  trial,  saying  that  the 
prisouer'should  be  hung-,  was  overruled,  it  not  ap- 
peariQfiT  that  it  was  a  deliberate  opinion.  Smith  v. 
Com..  2  Va.  Cas.  6. 

Expresalon  of  Opinion  without  Malice.— The  fact 
that  a  juror  expressed  himself,  before  the  impanel- 
mentof  the  jury,  as  determined  to  punish  the  pris- 
oner if  taken  on  the  Jury,  not  from  any  malice 
towards  him,  but  from  an  opinion  of  his  conduct,  is 
no  ground  for  setting^  aside  the  verdict  and  grant- 
ing a  new  trial.    Curran's  Case,  7  Qratt.  610. 

What  Does  Not  Amount  to  Bxpresalon  of  Opinion.— 
Where,  after  a  verdict  of  murder  in  the  second  de- 
gree,  a  juror,  on  the  motion  for  a  new  trial  on  the 
ground  that  he  had  previously  expressed  his  opin- 
ion, admitted  that  he  migrht  have  said  that  the  pris- 
oner "would  be"  hung,  but  denied  having  said  that 
she  "should  be"  hung,  and  further  said  that  he  did 
not  then  know  that  he  had  been  put  on  the  venire: 
that  he  never  expressed  an  opinion  as  to  her  guilt 
or  innocence  ;  that  his  sympathies  were  with  her, 
and  that  he  at  first  favored  fixing  her  imprisonment 
at  the  lowest  term,  the  motion  was  properly  over- 
ruled.   Hodges  V.  Com..  80  Va.  265,  15  S.  E.  Rep.  513. 

e.  Where  Cause  fob  Chaixbnoe  Exists  against 
JuHOR.— A  new  trial  will  not  be  granted  on  account 
of  the  disqualification  of  a  juror  for  the  matter  that 
is  a  principal  cause  of  challengre,  which  existed  be- 
fore he  was  elected  and  sworn,  but  which  was  un- 
known to  the  objecting  party  until  after  the  trial, 
and  which  could  not  have  been  discovered  by  the 
exercise  of  ordinary  diliflrence,  unless  it  appear 
from  the  whole  case,  made  before  the  court  on  the 
motion  for  a  new  trial,  that  the  party  suffered  in- 
justice from  the  fact  that  such  juror  served  upon 
the  jury  in  the  trial  of  the  case.  Beck  v.  Thomson, 
31  W.  Va.  460,  7  S.  E.  Rep.  448  ;  State  v.  McDonald,  0 
W.  Va,  466;  State  v.  Strauder,  11  W.  Va.  746: 
Sweeney  v.  Baker,  18  W.  Va.  168 :  State  v.  Greer,  22 
W.  Va.  800 :  Zickefoose  v.  Kuykendall,  12  W.  Va.  83  : 
Simmons  v.  McGonnell,  86  Va.  404. 10  S.  E.  Rep.  838  : 
State  V.  Harrison,  86  W.  Va.  720,  15  S.  E.  Rep.  082  ; 
Com.  V.  Jones,  1  Leig-h  606. 

The  meaning  of  the  words,  "unless  It  appears 
from  the  whole  case  that  the  party  suffered  injus- 
tice from  the  fact  that  such  juror  served  upon  the 
case."  Is,  unless  it  appears  from  the  whole  case,  as 
shown  by  the  evidence  submitted  to  the  court  on  a 
motion  for  a  new  trial  (and  not  from  the  evidence 
before  the  Jury),  that  the  party  suffered  injustice 


from  the  fact  that  such  juror  served  upon  the  case. 
Sute  V.  Greer,  28  W.  Va.  800  :  Beck  v.  Thomson,  81 
W.  Va.  460,  7  S.  E.  Rep.  447. 

In  Beck  v.  Thomson,  81  W.  Va.  460,  7  S.  E.  Rep. 
447,  a  juror,  who  was,  under  the  sUtute,  disqualified 
for  service  upon  the  jury  because  he  had  a  similar 
case  ready  for  trial  in  the  same  court,  was  allowed 
to  serve  upon  the  Jury  without  objection  by  the  de- 
fendant thouffh  the  defendant  knew  he  was  dis- 
qualified for  service  after  he  was  sworn  and  before 
verdict  It  was  held  that  as  it  did  not  appear  that 
the  defendant  had  been  injured  by  the  juror  serv- 
inar  upon  the  jury,  a  new  trial  would  not  be  firranted 
to  the  defendant 

The  verdict  of  the  jury  will  not  be  set  aside  be- 
cause of  g-rounds  of  challenge  agrainst  a  juror  which 
mig-ht  have  been  known  to  the  challenger  or  his 
counsel  by  the  exercise  of  ordinary  diligence  :  the 
failure  to  exercise  such  dillgrence  being  deemed 
equivalent  to  a  waiver  of  the  cause  of  challenge. 
Waffoner  v.  lae^er.  40  W.  Va.  61,  88  S.  E.  Rep.  688. 

It  is  the  setUed  law  of  this  state,  in  both  criminal 
and  civil  trials,  that  the  verdict  of  a  jury  will  not  be 
set  aside  for  objections  to  jurors,  on  grounds  which 
existed  before  they  were  sworn,  unless  it  appears 
that  by  reason  of  the  existence  of  such  firrounds  the 
party  objecting  has  suffered  wrong:  or  injustice: 
and  the  ig-norance  of  the  parties  of  the  existence  of 
such  grounds  until  after  verdict  is  immaterial. 
Flesher  v.  Hale,  22  W.  Va.  44. 

f .  Where  Juky  Abe  Im pnoPERiiT  iNiPiiUENCED. 

After  Swearlnff  of  Jury— Necessity  of  Obiectlon.— If 
after  the  jury  has  been  sworn  facts  are  established 
which  show  that  improper  influences  were  brought 
to  bear  upon  it  or  that  ito  members,  or  any 
of  them,  were  gruilty  of  improper  conduct  such 
as  might  have  resulted  prejudicially  to  the  losingr 
party.,  a  presumption  arises  against  the  purity  of 
the  verdict:  and  unless  there  is  testimony  which 
shows  the  verdict  was  not  affected  by  such  influ- 
ences or  conduct,  it  will  be  set  aside:  and  the  bur- 
den of  producing-  such  testimony  is  upon  the  party 
claiming  the  right  to  keep  the  verdict  Flesher  v. 
Hale,  22  W.  Va.  44. 

If,  however,  a  new  trial  is  asked  on  account  of 
such  improper  influences  or  misconduct  of  the  jury, 
it  must  appear  that  the  party  so  askingr  called  the 
attention  of  the  court  to  the  same  at  the  time  it  was 
first  discovered  or  as  soon  thereafter  as  the  course 
of  the  proceedings  would  permit:  and  If  he  fail  to 
do  so.  he  will  be  held  to  have  waived  all  objection 
thereto,  unless  it  be  a  matter  which  he  could  not 
waive  or  which  could  not  have  been  obviated  by  at^ 
tention  having  been  promptly  called  to  it  at  the 
time  it  was  discovered.  Flesher  v.  Hale,  22  W. 
Va.  44. 

Hearing  Evidence  Out  of  Court— A  motion  for  a  new 
trial  on  the  grround  of  misconduct  of  the  jury  will 
not  be  g-ranted  where  it  appears  that  the  miscon- 
duct consisted  in  hearing-  a  statement  of  a  witness 
out  of  court  in  the  presence  of  the  accused,  but 
without  objection  on  his  part,  and  that  after  the 
jury  returned  into  court,  the  matter  was  called  to 
the  attention  of  the  court.  In  the  presence  of  the  ac- 
cused and  his  counsel,  and  an  opportunity  afforded 
them  of  cross-examiningr  the  witness,  of  which  they 
refused  to  avail  themselves,  and  no  objection  or 
exception  was  made  till  after  the  jury  had  rendered 
their  verdict  and  then  for  the  first  time  on  a  mo- 
tion for  a  new  trial.  Williams  v.  Com.,  08  Va.  709, 25 
S.  E.  Rep.  650. 

Visiting  Scene  of  Homldde.— A  mere  casual  visit  to 
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the  scene  of  homicide  by  the  jnry  during'  recess 
whilst  taking  exercise  under  the  custody  of  an 
officer,  in  prisoner's  absence,  when  there  is  no 
proof  of  prejudice,  or  of  conyersation  regarding 
the  scene,  or  of  any  influence  on  the  jury  thereby, 
is  no  ground  for  setting  aside  the  verdict.  Com.  v. 
Brown.  90  Va.  671,  10  S.  £.    Rep.  447. 

Where  Juror  Is  Prejudiced  by  Charges  Hevlng  Been 
Made  against  Him  during  Trial.— On  the  trial  of  an  in- 
dictment for  passing  a  counterfeit  bank  note,  the 
jury  on  retiring  and  being  enclosed,  found  a  pla- 
card stuck  against  the  wall  of  their  room,  charging 
one  of  the  jurors  with  being  a  counterfeiter  him- 
self, and  insinuating  that  he  had  attended  the 
court  for  the  purpose  6f  getting  on  the  jury.  The 
paper  was  read  by  the  whole  jury  and  a  verdict  of 
guilty  rendered.  On  a  motion  for  a  new  trial,  it 
was  held  that  the  fact  that  this  placard  so  put  up 
and  read  by  the  jury,  was  no  ground  for  setting 
aside  the  verdict,  unless  it  appeared  that  the  mind 
of  the  juror  impugned,  was  thereby  prevented 
from  a  deliberate  exercise  of  judgment,  or  that  the 
placard  had  the  effect  of  a  menace  upon  him  or  in- 
fluenced the  verdict  of  the  jury.  Hall  v.  Com.,  6 
L^igh  615. 

Information  Received  in  Jury-Room.— A  new  trial 
should  not  be  granted  on  the  affidavits  of  two 
jurors,  that  they  were  influenced  in  their  Vjerdict 
by  information  given  by  one  of  their  own  body  in 
the  jury-room.    Price  v.  Fuqua,  1  Hen.  &  M.  386. 

In  Hague  v.  Stratton,  4  Call  84,  a  new  trial  was 
granted  because  one  of  the  jurors  declared  that  he 
had  misunderstood  the  testimony  and  its  applica- 
tion to  the  law. 

7.  VERDICT  CONTRARY  TO  EVIDENCE.-See 
post,  this  note,  "Principles  Governing  Court  in 
Deciding  Motion."  And  see  monographic  note  on 
*'Bills  of  Exception"  appended  to  Stoneman  v. 
Com.,  25Gratt.  887. 

a.  General  Rule.— A  new  trial  will  be  granted 
where  the  verdict  is  contrary  to  the  evidence. 
This  occurs  when  the  issue  involves  matters  of  fact 
only,  and  the  facts  proved  require  a  different  ver- 
dict from  that  found  by  the  jury,  Grayson  v.  Com., 
6  Gratt.  712,  and  foot-note:  Blosser  v.  Harshbarger. 
21  Gratt.  216;  Bell  v.  Alexander.  21  Gratt  9;  Read 
V.  Com..  22  Gratt.  942;  Pryor  v.  Com..  27  Gratt.  1010: 
Noell  V.  Noell.  93  Va.  489.  25  S.  E.  Rep.  242;  McBride's 
Case,  95  Va.  826.  30  S.  E.  Rep.  454;  Younger  v.  State. 
2  W.  Va.  686;  Campbell  v.  Lynn,  7  W.  Va.  671;  State 
V.  Yates,  21  W.  Va.  766;  State  v.  Smith.  24  W.  Va. 
826;  State  v.Harr,  88  W.  Va.  65.  17  S.  E.  Rep.  794; 
State  V.  Zeigler.  40  W.  Va.  608.  21  S.  E.  Rep.  768; 
Altizer  V.  Buskirk,  44  W.  Va.  256,  28  S.  E.  Rep.  790; 
Cash  V.  Com.,  2  Va.  Dec.  4;  State  v.  Morgan,  85 
W.  Va.  277,  13  S.  E.  Rep.  391;  Ritz  v.  Wheeling,  45 
W.  Va.  264,  31  S.  E.  Rep.  994. 

b.  Weight  Attached  to  Verdict. 

Should  Be  Set  Aside  witli  Great  Caution.— Where  a 
case  has  been  fairly  submitted  to  the  jury,  and  a 
verdict  fairly  rendered,  it  should  not  be  interfered 
with  by  the  court,  unless  manifest  wrong  and  in- 
justice has  been  done,  or  unless  the  verdict  is 
plainly  not  warranted  by  the  facts  proved.  Hence 
a  new  trial  should  not  be  granted  merely  because 
the  court,  if  upon  the  jury,  would  have  rendered  a 
different  verdict.  Blosser  v.  Harshbarger,  21  Gratt 
214,  diud  foot-note  I  Pryor  v.  Com..  27  Gratt  1010;  Hilb 
V.  Peyton,  21  Gratt  892;  Smith's  Case,  21  Gratt  818; 
Georgia,  etc..  Ins.  Co.  v.  Ktnnier.  28  Gratt  114; 
Johnson  v.  Com.,  29  Gratt  820;  Dean  v.   Com.,  82 1 


Gratt  917;  Bacclgalupo  v.  Com..  83  Gratt  811; 
Powell  V.  Tarry.  77  Va.  260;  Priest  v.  Whitacre,  78 
Va.  158;  Montague  v.  Allan,  78  Va.  508;  Beun  t. 
Hatcher,  81  Va.  88:  Noell  v.  Noell,  03  Va.  480.  25  S.  E. 
Rep.  242;  Nicholas  v.  Com..  01  Va.  818,  28  S.  E.  Rep. 
607;  Steptoe  v.  Flood,  81  Gratt  842;  Gwynn  v. 
Schwartz,  82  W.  Va.  404,  9  S.  E.  Rep.  880:  Black 
V.  Thomas.  21  W.  Va.  718;  Robertson  v.  Com..  SVa. 
Dec.  142;  Cash  v.  Com..  2  Va.  Dec.  1:  Campbell  y. 
Lynn,  7  W.  Va.  672;  Sheff  v.  Huntington,  16  W.  Va. 
321;  Welch  v.  County  Court  29  W.  Va.  68.  1  S.  E.  Rep. 
841;  Jones  v.  Singer  Mfg.  Co.,  88  W.  Va.  149,  18  8.  E. 
Rep.  478. 

Where  some  evidence  has  been  given  which  tends 
to4>rove  thefact  in  issue,  or  the  evidence  coasisu 
of  circumstances  and  presumptions,  a  new  trial 
will  not  be  granted  merely  because  the  court  woald 
have  given  a  different  verdict  To  warrant  a  new 
trial  in  such  case,  the  evidence  should  be  plainly 
insufficient  to  warrant  the  finding  of  the  jury:  and 
this  restriction  applies  with  peculiar  force  to  new 
trials  by  the  appellate  court  Grayson  v.  Com..  $ 
Gratt  712,  3.nA  foot-note;  Blosser  v.  Harshbarger.  21 
Gratt  214.  2iiid  foot-note:  Meredith  v.  Johns.  1  Hen.  t 
M.  585;  Cash  v.  Com..  2  Va.  Dec.  1 :  Rosa  v.  Overton.  I 
Call  809;  Valley,  etc..  Ins.  Co.  v.  Burke.  1  Va.  Dec. 
506:  Brown  v.  Handley.  7  Leigh  119;  Mabon  v.  John- 
ston. 7  Leigh  817:  Randolph  v.  Hill.  7  Lelgb  3gS: 
Goode  V.  Love,  4  Leigh  685;  McWhirt^s  Case.  8  Gratt 
594;  Pryor's  Case.  27  Gratt  1010;  McDanlel's  Case.Tr 
Va.  281;  Priest  v.  Whitacre.  78  Va.  151;  Russell's 
Case.  78  Va.  400;  MonUgue  v.  Allan,  78  Va  602;  Mnse 
V.  Stern,  82  Va.  88,  8  Am.  St  Rep.  77. 

Verdict  of  Jury  and  Judgment  of  Trial  Court  En- 
titled to  Reipect  on  Appeal.— The  appellate  court  will 
not  grant  a  new  trial,  when  asked  upon  the  sole 
ground  that  the  verdict  is  contrary  to  the  evidence, 
unless  the  verdict  is  manifestly  wrong,  as  great 
weight  is  attached  to  the  verdict  rendered  by  the 
Jury,  and  approved  by  a  judge,  both  of  whom  saw 
the  witnesses  and  had  an  opportunity'  to  judge  as  to 
their  credibility.    Lewis  v.  Com..  81  Va.  416. 

The  verdict  of  a  jury  which  has  been  approved  by 
the  judge  who  presided  at  the  trial  ought  not  to  be 
set  aside  without  the  strongest  reasons  therefor. 
But  if  the  trial  judge  is  dissatisfied  with  the  verdict. 
and  grants  a  new  trial,  some  latitude  must  be  al- 
lowed to  his  discretion,  especially  where  the  pro- 
priety of  its  exercise  is  affirmed  by  a  verdict  on  sacb 
new  trial  for  the  party  to  whom  it  was  granted. 
Chapman  v.  Virginia  Real  Estate,  etc.,  Co..  06  Va. 
177.  81  S.  E.  Rep.  74;  Marshall  v.  Valley  R.  Co.,  97  Va. 
663,  34  S.  E.  Rep.  455. 

In  a  case  in  which  an  accomplice  was  allowed  to 
testify,  he  testified  upon  matters  which  he  bad 
formerly  denied  having  any  knowledge  of  under 
oath,  and  the  jury  found  a  verdict  of  conviction  on 
his  testimony.  Upon  an  appeal  from  the  judgment 
of  the  trial  court  overruling  a  motion  for  a  new 
trial,  it  was  held  that,  as  the  trial  court  was  satis- 
fled  with  the  verdict,  a  new  trial  would  not  be 
granted.    Brown  v.  Com.,  2  Leigh  760. 

Province  of  Jury— Plxinff  Grade  of  Offence.— In  cases 
of  homicide,  as  the  grade  of  the  ofiFence,  whetber 
murder  or  manslaughter,  depends  on  whether  tbe 
homicide  was  committed  through  actual  malice,  or 
during  sudden  passion,  and  can  be  ascertained  only 
from  the  circumstances,  where  the  jury,  witb 
all  those  circumstances  before  them,  have  found 
the  grade  of  the  ofience  and  fixed  the  punishment 
of  the  accused  accordingly,  their  finding  will  not  be 
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disturbed  and  a  motion  for  a  new  trial  will  be  ovjer- 
ruled.    BriffiTS  v.  Ctom..  82  Va.  554. 

c.  EviDSNCB  iNsrrrFiciKNT  TO  Support  Verdict.— 
Where  all  the  evidence  introduced  is  clearly  in- 
sufficient to  warrant  a  verdict  in  favor  of  the 
plaintiff,  but  the  Jury  nevertheless  find  a  verdict 
in  his  favor,  it  is  reversible  error  to  overrule  the 
defendant's  motion  for  a  new  trial.  Hatfield  v. 
Workman.  86  W.  Va.  678,  U  S.  E.  Rep.  168:  Wand- 
llDfiT  ▼.  Straw.  26  W.  Va.  882:  McGune  v.  Ck)m.,  2 
Rob.  771:  Sheff  v.  City  of  Huntingrton,  16  W.  Va. 
907:  Fields  v.  Orenils.  89  Va.  606,  16  S.  E.  Rep.  880: 
Brown  v.  Com.,  80  Va.  879,  16  S.  £.  Rep.  250:  Hite  v. 
Com.,  88  Va.  882,  14  S.  £.  Rep.  696;  Roadcap  v.  Com., 
88  Va.  896,  14  S.  E.  Rep.  626. 

In  a  case  where  the  plaintiff,  who  had  driven 
across  a  railroad  track  Immediately  after  the  pas- 
safire  of  a  train,  was  injured  in  consequence  of  his 
horse  balking  and  backing  on  the  track,  so  that  the 
eufirlne  being*  reversed  the  train  ran  into  him,  it 
was  held  that  since  the  eufirineer  was  unable,  from 
his  position  in  the  cab,  to  see  plaintiff  after  he  had 
driven  over  the  crossing,  and  since  he  could  not 
have  anticipated  that  plaintiff's  horse  would  balk,  a 
verdict  In  plaintiff's  favor  should  be  set  aside  for 
lack  of  evidence  and  a  new  trial  granted.  Rich- 
mond, etc.  R.  Co.  V.  Yeamans,  86  Va.  860,  12  S.  E. 
Rep.  046. 

That  Evidence  Famishes  around  of  Sun»iclott  Is  Not 
Sufficient  to  Sustain  Verdict.— Where  the  facts  certi- 
fied in  the  record  present  strong  grounds  of  suspi- 
cion against  the  prisoner,  but  are  not  sufficient  to 
establish  the  sruilt  of  the  prisoner  beyond  a  reason- 
able doubt  a  new  trial  should  be  awarded.  Til  ley 
V.  Com..  00  Va.  99,  17  S.  E.  Rep.  896;  Anderson  v. 
Com..  83  Va.  826.  2  S.  £.  Rep.  281 ;  Qrayson  v.  Com.,  6 
Grait.  712 :  Burch  v.  Com.,  1  Va.  Dec.  861. 

Rule  In  Ejectment  Cases— Burden  on  Plaintiff.— As 
the  plaintiff  in  ejectment  must  recover,  if  at  all,  on 
the  stren^rth  of  his  own  title,  and  not  upon  the  weak- 
ness of  his  adversary's,  the  court  will  not  set  aside 
the  verdict  for  the  defendant  and  g-rant  a  new  trial 
to  the  plaintiff,  where  the  Jury  were  properly 
instructed  on  the  law  of  the  case  and  the  evidence 
was  conflicting.  Blackey  v.  Morris.  89  Va.  717,  17  S. 
E.  Rep.  126l 

d.  EvrDBKCB  CowrmcTiNG.— The  verdict  of  the 
jury  oug-ht  not  to  be  interfered  with  and  a  new 
trial  awarded  by  the  court,  when  the  evidence  is 
contradictory,  if,  when  most  favorably  considered 
in  support  of  the  verdict,  it  does  not  still  appear 
that  the  verdict  was  plainly  not  warranted  by  the 
evidence.  Gwynn  v.  Schwartz,  32  W.  Va.  487,  9  S.  E. 
Rep.  880. 

In  cases  where  there  is  a  real  conflict  in  the  testi- 
mony of  witnesses  as  to  a  material  fact  directly 
involved  in  the  issue,  and  the  determination 
involves  the  credibility  of  witnesses,  as  a  general 
rule,  the  findiufirof  the  jury  upon  the  fact  will  not 
be  disturbed  by  the  court :  nor  will  such  finding-  of 
the  jury  be  disturbed  on  appeal  where  it  is 
approved  by  the  trial  court  Miller  v.  Ins.  Co.,  8  W. 
Va.  615 ;  Dew  v.  Baldwin,  8P  Va.  870.  17  S.  E.  Rep. 
548 :  Shanks  v.  Fenwick,  2  Munf.  478  :  Orayson  v. 
Buchanan,  88  Va.  251, 18  S.  £.  Rep.  467. 

A  verdict  ougrht  not  to  be  set  aside  by  the  appellate 
court  because  contrary  to  evidence  where  the  evi- 
dence is  conflictiuir.  unless  it  manifestly  appears 
that  it  was  moved  by  passion,  prejudice,  or  other 
evil  influence,  or  is  plainly  ag-ainst  the  clear  and 
decided  preponderance  of  evidence,  and  its  settinsr 
aside  is  called  for  by  the  demands  of  justice.    Oil- 


mer  v.  Sydenstrlcker.  42  W.  Va.  52,  24  S.  E.  Rep.  566. 

A  verdict  obtained  at  law  on  the  testimony  of  a 
single  witness,  whose  answer  is  contradictory  when 
he  is  brouffht  into  equity,  should  be  set  aside  and  a 
new  trial  directed.  Verdler  v.  Hume,  4  Hen.  &  M. 
497. 

Where,  because  of  conflicting  testimony,  an  issue 
is  directed,  the  solution  of  which  depends  on  the 
weljfht  of  evidence,  and  the  verdict  is  sanctioned 
by  the  trial  court,  the  settled  rule  is  that  the 
appellate  court  will  consider,  not  merely  whether 
the  evidence  warrants  the  verdict,  but  also  whether 
upon  the  whole  further  Investigation  is  necessary 
to  obtain  justice;  and  it  will  not  grrant  a  new  trial 
if  in  considering  all  theevldence  the  verdict  seems 
to  be  rlarht.  Barnum  v.  Barn  am,  88  Va.  866,  8  S.  E. 
Rep.  872  ;  Snouffer  v.  Hansbrouffh,  79  Va.  166. 

Where  the  evidence  is  conflicting,  and  involves 
the  credibility  of  witnesses,  and  the  trial  court  sets 
aside  the  verdict  and  certifies  the  evidence,  the 
appellate  court  will  look  to  the  whole  evidence  and 
sustain  the  verdict,  unless  there  has  been  a  plain 
deviation  from  right  and  justice,  and  the  verdict  is 
asrainst  the  law  or  evidence,  or  without  evidence. 
Muse  V.  Stern,  82  Va.  88.  8  Am.  St  Rep.  77. 

8.  VERDICT  WITHOUT  EVIDENCE— That  the 
verdict  is  without  evidence  to  support  It  is  another 
ground  upon  which  a  new  trial  will  be  g-ranted. 
This  occurs  when  there  has  been  no  proof  whatever 
of  a  material  fact  or  not  sufficient  evidence  of  the 
fact  or  facts  in  issue.  Grayson  v.  Com.,  6  Gratt  712, 
SLUd/oot-noU:  Bell  v.  Alexander,  21  Gratt  9:  Blosser 
V.  Harsh bargrer,  21  Gratt  216:  Read  v.  Com.,  22Gratt 
942:  Pryor  v.  Com.,  27  Gratt  1010:  Noell  v.  Noell,  93 
Va.  439,  25  S.  E.  Rep.  242:  McBride's  Case.  95  V a.  826, 
SOS.  E.  Rep.  464:  Youngrer  v.  State,  2  W.  Va.  586: 
Campbell  v.  Lynn,  7  W.  Va.  671:  State  v.  Yates.  21 
W.  Va.  766:  State  v.  Smith.  24  W.  Va.  826:  State  v. 
Harr,  88  W.  Va.  65,  17  S.  E.  Rep.  7M:  SUte  v.  Zeigler, 
40  W.  Va.  608,  21  S.  E.  Rep.  768:  Altlzer  v.  Buskirk,  44 
W.  Va.  256,  28  S.  E.  Rep.  790:  Cash  v.  Com.,  2  Va.  Dec. 
1:  State  v.  Morgan,  85  W.  Va.  277.  18  S.  E.  Rep.  891: 
Altz  V.  Wheeling.  45  W.  Va.  264,  81  S.  E.  Rep.  994. 

9.  VERDICT  AGAINST  LAW. 

Rule  Stated.— It  is  well  settled  that  a  new  trial  will 
be  granted  where  the  verdict  Is  against  law.  This 
occurs  when  the  issue  involves  both  fact  and  law, 
and  the  verdict  is  ag-ainst  the  law  of  the  case  on  the 
facts  proved.  Grayson  v.  Com.,  6  Gratt  712,  and 
foot-note:  Bell  v.  Alexander.  21  Gratt.  9:  Blosser  v. 
Harshbarger,  21  Gratt  216:  Read  v.  Com.,  22  Gratt 
942:  Pryor  V.  Com.,  27  Gratt  1010:  Noell  v.  Noell.  98 
Va.  489,  25  S.  E.  Rep.  242:  McBride's  Case.  95  Va.  826, 
80S.  E.  Rep.  454:  Younger  v.  State.  2  W.  Va.  586; 
Campbell  v.  Lynn.  7  W.  Va.  671:  State  v.  Yates.  21  W. 
Va.  766:  State  v.  Smith,  24  W.  Va,  826:  State  v.  Harr. 
38  W.  Va.  66, 17  S.  E.  Rep.  794:  State  v.  Zeigler,  40  W. 
Va.  608,  21  S.  E.  Rep.  768:  Altlzer  v.  BusMrk.  44  W. 
Va.  266,  28  S.  E.  Rep.  790:  Cash  v.  Com..  2  Va.  Dec.  4; 
State  V.  Morgan,  35  W.  Va.  277.  13  S.  E.  Rep.  391 ;  Rltz 
V.  Wheeling.  46  W.  Va.  264,  31  S.  E.  Rep.  904:  Preston 
V.  Otey,  88  Va.  491, 14  S.  E.  Rep.  68;  Chesapeake,  etc., 
R.  Co.  V.  Anderson.  93  Va.  650.  28  S.  E.  Rep.  947. 

Application  of  Rule  to  Unlawful  Entry  and  Detainer 
Cuje.- Where  the  jury  find  a  verdict  for  the  plain- 
tiff in  an  action  of  unlawful  detainer,  if  it  is  proven 
that  the  defendant  had  been  in  actual  continuous 
possession  of  the  land  in  controversy  for  more  than 
two  years,  and  it  does  not  appear  that  the  cause  of 
action  arose  within  two  years  prior  to  the  com- 
mencement of  the  action,  a  new  trial  should  be 
awarded.    Hays  v.  Altlzer,  24  W.  Va.  505. 
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10.  NONJOINDER— Where  there  is  no  plea  filed 
In  the  cause,  and  the  jury,  beinsr  sworn  to  try  the 
issue,  find  a  verdict  in  favor  of  one  of  the  parties, 
the  verdict  will  be  set  aside  and  a  new  trial  awarded. 
McMillion  V.  Dobbins,  9  Leisrh  422,  and  foot-notei 
Baltimore,  etc.,  R.  Co.  v.  Christie.  5  W.  Va.  825:  Pres- 
ton V.  Salem  Imp.  Co..  91  Va.  583,  22  S.  E.  Rep.  486; 
Pettyv.FrickCo.,86Va.601.10S.E.Rep.886;  Bennett 
V.  Jackson,  34  W.  Va.  82.  11  S.  E.  Rep.  734;  Totty  v. 
Donald,  4  Munf.  430:  Rowans  v.  Givens.  10  Gratt.  250, 
and/oo^lK>£«,  citing^  many  cases. 

So  where  there  are  more  pleas  than  one  filed  In 
the  cause  and  issue  is  not  joined  on  some  one  of 
such  pleas,  the  judgment  will  be  set  aside  and  a 
new  trial  awarded.  Totty  v.  Donald,  4  Munf.  430; 
Bennett  v.  Jackson.  34  W.  Va.  62,  11  S.  E.  Rep.  784. 

11.  ERRORS  OF  LAW  AT  TRIAL. 

a.  In  Admitting  or  Rbjboting  Evidence. 

In  Cominoii.Law  Cases.— The  rule  in  common-law 
cases  is  that  if  the  court  rejects  the  leiral  evidence 
offered  by  a  party  and  the  jury  finds  the  verdict  for 
the  other  party,  the  verdict  will  be  set  aside  on  a 
motion  for  a  new  trial,  even  thoucrh  the  court  may 
believe  that  the  verdict  of  the  jury  ought  not  and 
would  not  have  been  different,  had  the  rejected 
evidence  been  considered  by  the  Jury.  Corder  v. 
Talbott,  14  W.  Va.  277. 

A  new  trial  will  not  be  ffranted,  however,  for  re- 
fusal to  permit  certain  evidence  to  be  introduced, 
when  substantially  the  same  evidence  was  received 
without  objection  at  a  later  stag-e  of  the  trial.  Nor- 
folk, etc.,  R.  Co.  V.  Marpole.  9?  Va.  594,  34  S.  E.  Rep. 
462. 

Id  Trials  of  Issues  Out  of  .Chancery.— A  different  rule 
however  prevails  in  trialsof  issues  out  of  chancery  ; 
for  where  on  a  trial  of  an  issue  out  of  chancery  a 
court  re j ecu  evidence  which  ought  to  have  been  re- 
ceived, or  receives  evidence  which  ought  to  have 
been  rejected,  though  a  court  of  law  would  grant  a 
new  trial,  if  the  appellate  court  is  satisfied  that  the 
error  is  such  as  did  not  prejudice  either  party,  it  will 
not  grant  a  new  trial.  Nease  v.  Capehart,  16  W.  Va. 
299  :  Repass  v.  Richmond,  99  Va.  508.  39  S.  £.  Rep.  160; 
Watkins  v.  Carlton,  10  Leigh  560 ;  Brockenbrough  v. 
Spindle,  17  Gratt  28 ;  Powell  v.  Manson,  22  Gratt, 
192  :  Miller  v.  Wills,  95  Va.  837,  28  S.  E.  Rep.  337. 

Refusal  to  Admit  Written  Statement  DIscredltiOff 
Former  Testimony.— Any  written  statement  made 
by  a  witness,  before  he  gives  his  evidence  before 
the  jury,  which  tends  to  contradict  his  evidence 
upon  any  material  point,  is  competent ;  and,  if  the 
court  refuses  to  admit  it.  the  judgment  will  be  re- 
versed and  a  new  trial  awarded.  State  v.  Kinney, 
26  W.  Va.  141. 

Bxcludlng  Cross-Bxamlnatlon.— Where  the  trial 
court,  by  reason  of  a  too  rigid  adherence  to  the 
technical  rules  of  procedure,  excludes  the  proper 
cross-examination  of  a  claimant  of  property  in  con- 
troversy from  the  consideration  of  the  jury,  the 
judgment  will  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  awarded,  unless  the  evidence,  taken 
as  a  whole,  including  the  excluded  evidence,  plainly 
and  decidedly  preponderates  in  favor  of  the  verdict, 
and  does  not  involve  the  credibility  of  contradicting 
witnesses.  Wagoner  v.  laeger.  49  W.  Va.  61,  88  S.  E. 
Rep.  528. 

Denial  of  Right  to  Read  Answer  to  Jury.— Prior  to 
the  passage  of  the  Code  of  West  Virginia,  on  the 
trial  of  an  issue  out  of  chancery,  the  defendant  had 
a  right  to  have  his  answer  read  to  the  jury  as  evi- 
dence, and  where  he  was  not  permitted  to  read  his 
answer  to  the  jury,  this  was  sufficient  grounds  for 


the  granting  of  a  new  trial,  unless  the  chancellor 
was  satisfied  that  If  such  answer  had  been  read  it 
would  have  had  no  effect  upon  the  verdict  Tomp- 
kins V.  Stephens,  10  W.  Va.  156. 

Omission  to  Direct  Evidence  to  Be  Received  oo  Sec- 
ond Trial.— Where  a  superior  court  of  common  law. 
in  reversing  a  judgment  and  awarding  a  new  trial. 
assigns  the  reason  to  be  that  certain  evidence 
should  have  been  received  on  the  former  trial,  but 
fails  to  direct  that,  upon  the  new  trial,  such  evi- 
dence shall  be  received,  the  court  of  appeals,  in 
affirming  its  judgment,  will  add  the  proper  direc- 
tion concerning  the  evidence.  Brooke  v.  Shelly.  4 
Hen.  &  M.  266. 

Necessity  for  Prejudice.— Where  the  appellate  coari 
cannot  see  that  the  party  objecting  to  the  admission 
of  evidence  would  be  injured  thereby  it  will  not  re- 
verse the  judgment  on  account  of  such  admission, 
though  It  may  have  been  erroneous,  and  vice  ver9a. 
Travelers'  Ins.  Co.  v.  Harvey,  82  Va.  949, 5  S.  E.  Rep. 
553 :  Johnson  v.  Jennings,  10  Gratt  1. 

To  authorize  the  granting  of  a  new  trial  for  the 
reason  that  irrelevant  evidence  has  been  admitted, 
the  evidence  must  not  only  be  irrelevant  but  it  must 
be  of  such  a  nature  that  its  admission  may  bave 
prejudiced  the  prisoner.  State  v.  Kinney.  26  W.  Va. 
141.    See  also.  State  v.  Yates.  21  W.  Va.  761. 

Where,  in  a  criminal  case,  the  evidence  clearly 
establishes  the  guilt  of  the  accused,  an  erroneous 
ruling  of  the  trial  court  in  excluding  evidence  offer- 
ing to  impeach  one  of  the  commonwealth's  witnesses 
is  no  ground  for  a  new  trial.  Sawyers  v.  Com.,  88 
Va.  856,  13  S.  £.  Rep.  708. 

Where  evidence,  which  tends  to  prove  an  item 
which  may  or  which  may  not  have  been  taken  Into 
account  by  the  Jury  in  fixing  their  verdict,  is  im- 
properly rejected,  and  it  is  manifest  and  plain  tbat 
outside  of  such  item  under  the  evidence,  there  was 
grpund  for  finding  a  verdict  for  at  least  the  amooni 
found  by  the  jury,  and  a  new  trial  is  refused  by  the 
lower  court,  the  appellate  court  will  not,  for  that 
cause,  reverse  the  judgment  Bartlett  v. Patton,  83 
W.  Va.  71,  10  S.  E.  Rep.  21. 

b.  In  Giving  or  Refusing  Insthuctions. 

Right  of  Accused  to  Instructions.— The  accused  i$ 
entitled  to  a  full  and  correct  statement  by  the  court 
of  law  applicable  to  the  evidence  in  his  case,  and 
any  misdirection  by  the  court  in  point  of  law.  on 
matters  material  to  the  issue,  is  ground  for  a  new 
trial.  Honesty  v.  Com.,  81  Va.  283;  Muscoe  v.  Com., 
86  Va.  443,  10  S.  E.  Rep.  534. 

Misleading  Instructions.— Where  the  trial  court  in 
charging  the  jury,  states  matters  as  being  in  a  writ- 
ten deposition,  and  instructs  them  that  the  matter 
is  legal  evidence,  when  in  point  of  fact  no  such  mat- 
ter is  in  the  deposition,  the  instruction  is  calculated 
to  mislead  the  jury,  and  is  error  for  which  the  ver- 
dict should  be  set  aside  and  a  new  trial  awarded. 
Gregory  v.  Baugh,  2  Leigh  666. 

Where  the  jury  is  erroneously  charged  that  the 
minimum  punishment  which  they  can  impose  upon 
the  prisoner  is  two  years,  when  it  is  in  fact  one  year, 
and  the  jury  find  the  prisoner  guilty  and  fix  his  im- 
prisonment at  two  years,  the  mistake  in  chargioir 
the  jury  furnishes  a  sufficient  ground  for  a  new 
trial,  and  it  is  not  competent  for  the  common- 
wealth's attorney  to  remit  one  year  of  the  punish- 
ment Imposed  by  the  jury  and  let  the  court  sentence 
the  prisoner  for  one  year.  Allen  v.  Com..  2  Leigh 
727. 

Instructions  Correctly  Propounding  Law  Supported 
by  Law  and  Bvldonce.— Where  an  instruction  given 
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by  the  Courtis  responsive  to  an  enqairy  propounded 
by  the  jury.  It  Is  not  ground  for  a  new  trial  that 
the  Instruction  states  an  abstract  proposition  of 
law,  if  it  correctly  states  the  law.  Thus  in  a  case  in 
which  the  jury  requested  an  instruction  as  to  what 
constituted  the  act  of  forjrery,  and  were  instructed 
that  either  the  actual  forfirery  of  the  instrument  by 
the  prisoner,  or  his  actual  presence  aiding  and  as- 
sisting, with  felonious  intent,  when  the  instrument 
was  forsred,  constituted  the  offence  of  forg-ery,  a 
new  trial  was  denied.    Perkins  v.  Com.,  7  Gratt.  661. 

Where  Defect  In  One  Instnictlon  Is  Cared  by  Another. 
— Althouffh  an  Instruction,  standing*  alone,  may 
have  been  misleading,  the  verdict  will  not  be  set 
aside  on  that  account  where  it  appears  that  the  ob- 
jection thereto  was  corrected  by  other  instructions 
ffiven  by  the  court  Russell  Creek  Coal  Co.  v.  Wells, 
IW  Va.  4ie,  81  S.  E.  Rep.  614. 

Neceaelty  lor  Prejudice.— Error  In  firlvlnfir  or  refus- 
ing toffive  certain  Instructions,  or  in  admitting-  or 
refusing-  to  admit  certain  evidence,  affords  no 
£rround  f or  reversiuflT  a  Judgment,  when  It  is  evi- 
dent that  the  appellant  could  not  have  been  in- 
jured thereby.  Payne  v.  Grant.  81  Va.  164; 
Brig^hthope  R.  Co.  v.  Rogrers,  76  Va.  448;  Harman  v. 
LynchburflT,  33  Gratt  48;  Baltimore,  etc.,  R.  Co.  v. 
McKenzie,  81  Va.  71 ;  Snouffer  v.  Hansbrouffh,  79  Va. 
166. 

Opinion  of  Court  In  Qlvlnff  or  Refaslngr  Instruction 
Should  Be  Excepted  to.— It  Is  improper  to  make  a 
motion  to  the  judg-e  who  tried  the  cause,  for  a  new 
trial  upon  the  ground  of  misdirection  to  the  jury, 
and  to  except  to  bis  refusal  of  it,  as  the  exception 
should  have  been  taken  to  his  orlg-lnal  opinion.  But, 
in  such  case,  if  the  whole  matter  is  stated  in  the 
record,  the  appellate  court  will  pass  over  the 
form  and  look  at  the  substance  of  the  direction. 
Johnston  v.  Macon,  4  Call  867;  Johnson  v.  Macon,  1 
Wash.  4. 

When  an  instruction  is  given  to  the  jury  without 
objection  at  the  time,  and  no  exception  or  notice 
of  exception  is  taken  or  given  before  the  verdict  Is 
returned  by  the  jury,  the  srlvlng  of  the  instruction 
cannot  be  a  ground  for  setting  aside  the  verdict 
and  g^rantiuf  a  new  trial.  Core  v.  Marple,  24  W. 
Va.  854.  See  monographic  note  on  "Bills  of  Excep- 
tion" appended  to  Stoneman  v.  Com.,  2.5  Gratt.  887. 

c.  In  Overrttlino  Demurrer.— An  error  of  law 
committed  by  the  court  In  overruling  a  demurrer  by 
the  defendant  to  the  declaration  of  the  plaintiff -is 
sufficient  g-round  for  the  trial  court  to  set  aside  the 
yerdlct  of  the  jury  and  to  award  a  new  trial.  Lam- 
l>ert  V.  Ensigrn  Mfg.  Co.,  42  W.  Va.  813,  26  S.  E.  Rep. 
431. 

12.  IRREGULARITIES  AT  TRIAL. 

Comment  by  Jud^e  on  Weight  of  Evidence.— Com- 
ment of  the  judg-e  upon  the  weight  of  the  evidence 
of  the  case,  when  excluding-  other  evidence  offered, 
is  calculated  to  mislead  the  jury,  and,  where  made, 
is  proper  grround  for  a  new  trial.  McDowell  v. 
Crawford,  11  Gratt  877. 

In  Virginia,  questions  of  law,  such  as  the  admis- 
sibility of  evidence,  are  for  the  court,  while  ques- 
tions of  fact,  such  as  the  weight  of  the  evidence, 
are  for  the  jury.  When  evidence  is  parol  any 
expression  of  opinion  by  the  court  as  to  its  weig-ht, 
effect,  or  sufficiency,  or  any  assumption  of  a  fact 
as  proved,  will  be  an  invasion  of  the  province  of 
the  jury,  for  which  the  verdict  will  be  set  aside, 
and  a  new  trial  awarded.  Tyler  v.  Chesapeake, 
etc.,  R.  Co..  88  Va.  889. 18  S.  E.  Rep.  975. 

\  on  the  Ceje  by  Judge.— Where  the  court, 


on  the  trial  of  an  issue,  makes  a  remark  calculate  d 
to  prejudice  the  minds  of  the  jury  agrainst  the 
defendant,  but  at  the  same  time  says  that  the 
remark  has  nothingr  to  do  with  the  cause  and 
should  not  influence  the  verdict,  and  a  verdict  is 
afterwards  rendered  for  the  plaintiff,  the  remark 
is  no  ground  for  a  new  trial.  Brooks  v.  Calloway. 
12  Leisrh  466. 

Failure  to  Permit  Party  to  Open  and  Close.— Though 
it  may  be  proper  for  the  defendant  to  open  and 
close  the  argrument  in  certain  cases,  still  the  re- 
fusal of  the  court  to  allow  him  tp  do  so  is  not  suffi- 
cient ground  for  the  appellate  court  to  arrant  a  new 
trial.    Steptoe  v.  Harvey,  7  Leigh  601. 

OmlsAlon  of  Record  to  Show  Venire.— Vlrfrlnia  Code, 
sec.  8166,  provides  that  in  civil  cases  no  irregularity 
in  a  writ  of  vetUrt  facias  shall  be  sufficient  to  set 
aside  a  verdict  unless  the  party  making^  objection 
was  injured  thereby,  or  unless  the  objection  was 
made  before  the  juror  is  sworn.  By  act  January 
18,  1888,  this  provision  is  made  to  apply  to  felony 
cases.  But  in  Lewis  v.  Com.,  1  Va.  Dec.  787,  it  was 
held  that  this  provision  did  not  apply  where  the 
record  failed  to  show  any  venire  in  a  felony  case, 
and  the  omission  of  the  writ  was  an  error  for 
which  a  new  trial  would  be  awarded. 

Defective  Verdict.— On  the  plea  of  "no  assets'*  a 
verdict  flndinir  that  the  administrator  has  in  his 
hands  assets  belonging  to  the  estate  of  his  intes* 
tate,  without  sayingr  to  what  amount,  is  defective, 
and  a  new  trial  should  be  awarded.  Eppes  v. 
Smith,  4  Munf.  466.  See  also.  Booth  v.  Armstrong, 
2  Wash.  801. 

Where  the  verdict  is  set  aside  as  Insufficient 
because  amended  in  the  absence  of  one  of  the 
jurors,  a  venire  facias  de  novo  may  be  awarded,  and 
a  new  trial  had  either  on  the  same  indictment  or 
another.    Com.  v.  Gibson,  2  Va.  Cas.  70. 

The  verdict  of  the  jury  in  a  criminal  case  will 
not  be  set  aside  merely  because  the  jury  was  put 
in  custody  of  a  deputy  sheriff  who  had  testifled 
for  the  commonwealth.  Reed  v.  Com.,  08  Va.  817, 
86  S.  E.  Rep.  399. 

When  the  meaning  of  the  jury  can  be  clearly 
collected  from  the  verdict,  it  oug-ht  not  to  be  set 
aside  for  Irreg^ularlty  or  for  want  of  form.  But 
where  the  verdict  Is  so  irregular  and  vag-ue  as  not 
to  show  the  intention  of  the  jury  clearly  it  should 
be  set  aside  and  a  new  trial  granted.  In  ejectment ' 
cases,  where  the  jury  find  for  the  plaintiff,  it  is 
essential  that  the  verdict  should  describe  the  land, 
which  the  plaintiff  claims,  with  sufficient  certainty 
to  enable  possession  to  be  deli  vet  ed.  Lewis  y. 
Childers,  18  W.  Va,  1.  See,  on  this  subject,  mono- 
graphic note  on  "Ejectment"  appended  to  Tapscott 
V.  Cobbs,  11  Gratt  172. 

Where  a  declaration  in  assumpsit  charges  com- 
mon carriers  or  bailees  for  hire,  for  loss  or  damage 
generally,  and  an  ag-reement  is  proven  showing- 
that  the  transportation  was  at  the  plaintiff's  risk, 
which  imposes  a  different  liability  than  that  charged, 
and  a  verdict  is  rendered  against  the  carriers,  it 
should  be  set  aside  and  a  new  trial  granted  for 
reason  of  the  variance.  Baltimore,  etc.,  R.  R.  v. 
Rathbone,  1  W.  Va.  87. 

Arirnmcnt  of  Counsel— Reading  from  Law  Books.— 
Whether  counsel,  in  an  arg^ument  before  a  jury, 
shall  read  from  law  books  and  reported  cases,  and 
comment  thereon,  is  within  the  discretion  of  the 
court,  subject  to  review  in  case  of  abuse  of  discre- 
tion. If  the  law  read  be  good  law.  and  relevant  to 
the  case,  it  is  clearly  no  ground  for  a  new  trial.    If 
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bad  law,  or  Irrelevant  to  tbe  case,  and  calculated 
to  mislead  the  Jnry,  yet,  if  tbe  court  has  ffiven 
instructions  correctly  statinar  the  law  on  the  sub- 
ject, it  would  not  be  g-round  for  a  new  trial;  but 
in  the  absence  of  such  instructions  to  counteract 
the  danfirer.  it  would  be  a  sufficient  ground.  Greg- 
ory V.  Ohio  R.  R.  Co.,  87  W.  Va.  608,  16  S.  E.  Rep.  810, 
distinaidthina  Ricketts  v.  Chesapeake,  etc..  R.  Co.. 
83  W.  Va.  488, 10  S.  E.  Rep.  801.  See  also.  Michael  v. 
Roanoke  Machine  Works.  90  Va.  402,  19  S.  E.  Rep.  261 : 
Norfolk,  etc.,  R.  Co.  v.  Harman.  88  Va.  665,  8  S.  E. 
Rep.  261 :  monographic  noU  on  "Arsruments  of  Coun- 
sel" appended  to  Coleman  v.  Com.,  26  Gratt  866. 

But  objections  to  the  ar^umenc  of  counsel  come 
too  late,  when  made  for  the  first  time  after  verdict, 
if  the  court  can  see  that  a  proper  verdict  has  been 
rendered.  Norfolk,  etc.,  R.  Co.  v.  Shott,  92  Va.  34. 
22  S.  E.  Rep.  811 :  Price  v.  Com..  77  Va.  893. 
III.  IN  CRIMINAL  CASES. 

See  monogrraphic  noU  on  "Homicide"  appended  to 
Souther  v.  Com.,  7  Gratt  678. 

Qrantable  In  All  Criminal  Cases.— New  trials  are 
g-rantable  at  the  instance  of  the  accused  in  all 
criminal  cases.  Grayson  v.  Com.,  6  Gratt.  712,  and 
foot-note:  Younjrer  v.  State,  2  W.  Va.  686:  State  v. 
Williams,  14  W.  Va.  861:  State  v.  Thompson,  21  W. 
Va.  768. 

Same  Rules  Oovern  In  Criminal  as  In  Civil  Cases.— 
Motions  for  new  trials  are  governed  by  the  same 
rules  in  criminal  as  In  civil  cases.  Grayson  v.  Com., 
6  Gratt.  712,  and  foot-note;  Vaiden  v.  Com..  12  Gratt. 
717;  Read  v.  Com..  22  GratL  944:  Trogdon  v.  Com.,  81 
Gratt.  874:  Nicholas  v.  Com.,  91  Va.  752,  21  S.  E.  Rep. 
364:  Williams  V.  Com.,  93  Va.  773,  2&  S.  E.  Rep.  669: 
Younger  v.  State,  2  W.  Va.  686:  State  v.  Williams.  14 
W.  Va.  861:  State  v.  Thompson,  21  W.  Va.  758. 

There  is  nothing-  peculiar  about  new  trials  in 
criminal  cases  which  causes  them  to  deserve  a  sep- 
arate treatment.  The  principles  laid  down  in 
other  parts  of  this  note  are  applicable  alike  to  crim- 
inal and  civil  cases. 

IV.   IN  EQUITY. 

See  monographic  note  on  "Jurisdiction"  appended 
to  Pbippen  V.  Durham.  8  Gratt.  457. 

Party  Applying  Mast  5how  Dlllffence  at  Law.— A 
court  of  equity  will  not  arrant  a  new  trial  after  a 
trial  at  law  merely  because  injustice  has  been  done, 
but  the  party  applying  for  the  new  trial  must  show 
that  he  has  done  every  thing  that  could  be  reason- 
ably expected  from  him  to  obtain  relief  at  law. 
Faulkner  v.  Harwood.  6  Rand.  I2S. 

Whera  Party  Was  Prevented  from  Making  Motion 
at  Law.— Where  a  party  is  prevented  from  moving 
for  a  new  trial  by  the  dispersion  of  the  judffes  who 
composed  the  court,  at  the  time  of  the  trial,  it  is  a 
proper  case  for  relief  in  equity,  which  may  award  a 
new  trial.  Knifong-  v.  Hendricks,  2  Gratt.  212,  and 
footnote,  44  Am.  Dec.  885:  Grafton,  etc..  R.  Co.  v. 
Davisson.  45  W.  Va.  12,  29  S.  E.  Rep.  1029. 

Loss  of  Papers.— Where  a  case  is  tried  before  a 
Justice  and  a  bill  of  exceptions  essential  to  enable 
a  party  to  obtain  a  certiorari  is  lost,  if  sig-ned,  or,  if 
not  signed,  the  justice  died  before  siirniuff  it.  and 
there  appears  probable  ground  for  a  writ  of  certio- 
rari, it  is  a  proper  case  for  equitable  relief  against 
the  judg-ment.  and  for  a  retrial.  Grafton,  etc.,  R. 
Co.  V.  Davisson,  46  W.  Va.  12,  29  S.  E.  Rep.  1028. 

Where  Court  Thoa^bt  Verdict  against  Evidence.- A 
court  of  equity  will  not  jrrant  a  new  trial  merely 
because  the  Judares  thought  that  the  weight  of  evi- 
dence was  a«rainst  the  verdict  Ross  v.  Py nes.  8  Call 
568. 


Practice  Where  New  Trial  U  Awarded.— Upon  an 
application  to  a  court  of  equity  to  enjoin  a  judg- 
ment at  law,  and  g^rant  a  new  trial  in  the  case,  it  is 
error  in  the  court  to  perpetuate  the  injunction,  set 
aside  the  Judfirment.  and  grsLUt  a  new  trial  in  tbe 
cause  which  has  been  terminated,  and  to  finally 
dispose  of  the  suit  in  equity.  In  such  case  tbe  court 
of  equity  should  continue  the  injunction,  direct  tbe 
proper  issues,  and,  upon  the  coming*  in  of  the  ver- 
dict, perpetuate  the  injunction  or  dissolve  it  accord- 
ing to  the  finding  of  the  Jury:  the  Judffment  at  law 
remaining  as  security  for  anythfngr  the  plaintiff  at 
law  may  be  entitled  to.  Knifong*  v.  Hendricks.  2 
Gratt.  212,  and  foot-note,  44  Am.  Dec.  885:  Wynne  v. 
Newman.  75  Va.  815.  See  also.  Bank  v.  Hupp,  10  Gratt 
88;  Grafton,  etc.,  Co.  v.  Davisson,  45  W.  Va.  12,  29  S. 
E.  Rep.  1028. 

Upon  a  bill  in  equity  to  enjoin  a  judg-ment  at  law. 
and  for  a  retrial,  there  must  not  be  a  decree  before 
such  retrial  annulling  the  judgment  and  ^anting^ 
a  new  trial  in  the  law  court:  but  the  judgment  is 
allowed  to  stand  as  security  for  what  may  be  foand 
to  be  justly  due,  and  the  injunction  allowed  to 
stand  until  after  the  retrial,  and  the  decree  sboald 
direct  an  issue  or  issues  to  be  tried  in  the  circaii 
court  to  find  what  the  nature  of  the  case  requires, 
and  upon  the  verdict  the  court  should  perpetuate 
or  dissolve,  wholly  or  partially,  the  judgment 
Grafton,  etc.,  R.  Co.  v.  Davisson.  45  W.  Va.  12,  29  S. 
E.Rep.  1029. 

V.  MOTION  FOR  THE  NEW  TRIAL. 

notion  Most  Specify  Qrounds.— A  motion  to  set 
aside  tbe  verdict  and  grant  a  new  trial  must  spe- 
cify grounds.  Where  the  record  states  that  it  Is 
because  improper  evidence  was  admitted,  it  is  too 
fireneral.»  Hughes  v.  Frum,  41  W.  Va.  445,  28  S.  E. 
Rep.  604. 

A* motion  for  a  new  trial  should  indicate,  in  a  war 
sufficient  to  call  the  attention  of  the  court  to  tbem. 
the  g'rounds  for  such  new  trial,  unless  the  point  bas 
been  made  the  subject  of  a  bill  of  exceptions. 
Where  it  is  claimed  that  evidence  is  improperly 
admitted,  and  an  exception  noted,  but  no  bill  of 
exceptions  taken,  and  the  record  states  tbat  tbe 
motion  for  a  new  trial  was  based  on  certain  speciiic 
grounds,  not  naming  the  admission  of  such  evi- 
dence, that  exception  will  not  be  considered  in  tbe 
appellate  court,  but  will  be  treated  as  waived.  Greg- 
ory V.  Ohio  River  R.  Co.,  87  W.  Va.  603.  Ifl  S.  E.  Rep. 
819. 

But  when  a  motion  is  made  before  a  court  to  set 
aside  a  verdict  and  grant  a  new  t|-ial,  and  tbe 
counsel  puts  his  motion  on  a  particular  ground, 
the  court'ls  not  confined  to  the  srround  upon  wblcb 
the  motion  is  based,  but  if  it  sets  the  verdict  aside 
for  any  sufficient  reason,  there  is  no  error  in  so 
doing.    Shrewsbury  V.  Miller,  10  W.  Va.  115. 

Time  of  Makinff.~if  the  defendant  means  to  move 
for  a  new  trial  upon  the  g^round  that  the  verdict  is 
contrary  to  the  law  and  the  evidence,  he  is  not 
bound  to  do  it  at  the  time  the  verdict  is  rendered 
but  may  postpone  it  until  another  day  of  the  term. 
But  if  one  of  the  Justices  who  tries  the  cause  does 
not  attend  on  the  day  of  the  motion,  so  tbat  a 
quorum  cannot  be  had  to  decide  upon  it,  that  is  no 
ffround  for  relief  in  equity.  Foushee  v.  Lea,  4  Call 
279. 

Accused  Must  Be  Present  When  notion  Is  Made. -In 
felony  cases  the  prisoner  must  be  present  at  every 
stage  of  the  trial  where  anythiuff  is  done  by  which 
he  is  to  be  affected.     (Code   1873.  ch.  202,  sec.  S.) 
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Therefore  his  presence  must  be  shown  by  the 
record  when  a  motion  for  a  new  trial  is  made  and 
overruled.  Hooker  v.  Com.,  18  Gratt  783.  Bat  if  in 
his  absence  a  motion  for  a  new  trial  is  made  and 
overmled.  and  afterwards  during  the  same  term,  in 
his  presence,  the  overruling-  is  withdrawn,  and  he 
is  invited  to  renew  the  motion,  which  invitation  is 
refused,  the  irregularity  is  thereby  cured.  Bos- 
weU  V.  Com.,  20  Qratt  865;  Bond  v.  Com..  88  Va.  581.  8 
S.  E.  Rep.  149. 

If  the  record  shows  that  a  prisoner  was  present 
in  court  when  a  motion  for  a  new  trial  was  made, 
the  presumption  is  that  he  remained  until  the  court 
adjourned  for  the  day,  unless  the  contrary  is  made 
to  appear  either  directly  or  by  necessary  inference. 
When  once  shown  to  have  been  present,  it  is  not 
necessary  to  show  that  he  was  remanded  to  lail  at 
the  conclusion  of  the  proceedingrs  for  the  day. 
thouffh  it  usually  so  appears.  Williams  v.  Com.,  93 
Va.  769.  25  S.  E.  Rep.  069.  See  monographic  noU  on 
"Constitutional  Law"  appended  to  Adcock  v.  Com., 
8  Gratt.  661. 

Necessity  of  Motion  In  Trial  Court— It  was  never 
necessary  for  a  motion  for  a  new  trial  to  be  made 
in  the  trial  court  in  order  to  have  a  judg^ment  on  a 
demurrer  to  evidence  reviewed  in  the  appellate 
court.  Norfolk,  etc.,  R  Co.  v.  Dunnaway.  93  Va.  29, 
U  S.  E.  Rep.  698:  Green  v.  Judith,  5  Rand.  1:  Briffffs 
V.  Hall,  4  Lelffh  484;  Western  Union  Tel.  Co.  v.  Vir- 
^nia  Paper  Co.,  87  Va.  418,  12  S.  E.  Rep.  756;  Hum- 
phreys V.  West,  3  Rand.  516.  The  case  of  Richmond, 
etc..  R.  Co.  V.  Scott,  1  Va.  Dec.  871.  holding-  the  con- 
trary, is  overruled  in  Norfolk,  etc.,  R.  Co.  v.  Dunna- 
way, 93  Va.  29.  24  S.  E.  Rep.  698,  and  in  Fidelity, 
etc.,  Co.  V.  Chambers,  93  Va.  188,  24  S.  E.  Rep.  896. 

But  in  all  other  cases  the  Virginia  courts  formerly 
held,  and  the  West  Virginia  courts  still  hold,  that 
unless  the  record  show  that  a  motion  was  made  for 
a  new  trial  in  the  court  below  and  was  overruled, 
and  that  such  action  of  the  court  was  excepted  to, 
the  appellate  court  cannot  review  the  judgment 
complained  of.  Newberry  v.  Williams,  89  Va.  298, 
15  S.  E.  Rep.  865:  State  v.  Phares,  24  W.  Va.  667; 
Brown  V.  Brown.  29  W.  Va.  777,  2  S.  E.  Rep.  808; 
Danksv.  Rodeheaver.  26  W.  Va.  274;  Sammons  v. 
Hawvers,25  W.  Va.  678;  Bridge  water  v.  Allemouff, 
93  Va.  542,  25  S.  E.  Rep.  695. 

By  Acts  of  Virginia  1897-8.  p.  704  (Pollard's  Suppl. 
sec  S385a),  the  doctrine  of  Newberry  v.  Williams.  89 
Va.  288,  15  S.  E.  Rep.  865,  is  abrogated,  it  beluff  de- 
clared: **The  failure  to  make  a  motion  for  a  new 
trial  in  any  case  in  which  an  appeal,  writ  of  error, 
or  supersedeas  lies  to  a  higher  court  shall  not  be 
deemed  a  waiver  of  any  objection  made  during  the 
triaJ,  if  such  objection  be  properly  made  a  part  of 
the  record.*' 

"When  Motion  In  Trial  Court  i«  Unnocesaary.— It  is 
unnecessary  to  make  a  motion  for  a  new  trial  in 
the  trial  court  in  order  to  have  the  judarmcnt  re- 
viewed on  appeal,  where  the  whole  matter  of  law 
and  fact  is  submitted  to  and  determined  by  the 
trial  court  without  the  intervention  of  a  jury. 
Citizens*  Nat.  Bank  v.  Walton.  96  Va.  435.  31  S.  E. 
Rep.  800. 

Error  In  Plcadlnsa— No  Motion  Necessary.— Where 
there  is  error  in  the  declaration,  pleadings,  or 
judgment,  committed  agrainst  the  protest,  or  over 
the  demurrer  or  other  objection,  of  a  party,  the 
same  may  be  reviewed  and  corrected  in  the  appel- 
late court,  although  no  motion  has  been  made  for 
a  new  trial  in  the  court  below,  and  no  exception 
was  reserved   by  bill  of  exception  or  otherwise. 


Spence  v.  Robinson,  85  W.  Va.  313, 18  S.  E.  Rep.  1004. 
Motion    by    One   of    Several  Dafendants.— Where. 

upon  an  indictment  against  two.  one  is  found 
ffuilty  and  the  other  acquitted,  a  new  trial  cannot 
be  awarded  as  to  botb  parties  tipon  a  motion  of  the 
convicted  defendant,  as  this  would  be  putting  the 
other  defendant  twice  in  Jeopardy  for  the  same 
offence.  Boswell  v.  Jones,  1  Wash.  822.  It  is  well 
settled,  however,  that  in  such  case  a  new  trial  may 
be  granted  on  the  motion  of  the  party  convicted  as 
to  him  only.  Kemp  v.  Com.,  18  Gratt  969:  Guerrant 
V.  Tinder,  Gilmer  36;  Tracy  v.  Cloyd,  10  W.  Va.  19. 

In  an  action  of  trover  and  conversion  acrainst  two, 
where  the  defendants  appear  and  file  a  plea  of  not 
ffuilty  upon  which  issue  is  joined,  the  jury  may 
acquit  one  and  find  the  other  ffuilty.  And  if  the 
jury  find  both  of  them  guilty,  by  a  joint  verdict, 
and  a  motion  is  made  by  the  defendants  to  set  aside 
such  verdict  and  Arrant  a  new  trial,  it  is  competent 
and  proper  for  the  court  to  frant  the  motion,  if  it 
is  clearly  of  the  opinion  that  there  was  no  evidence 
asrainst  one  of  the  defendants.  Tracy  v.  Cloyd,  10 
W.  Va.  19. 

Motion  for  First  Time  on  Appeal  Because  of  Irreflru- 
larity  In  SwearIni:  Jury.— Where  the  record  states 
that  the  jury  was  sworn  accordinar  to  law  and  the 
case  is  tried,  a  verdict  responsive  to  the  issues 
rendered,  a  new  trial  asked  and  refused,  but  no 
objection  Is  made  in  the  court  below  that  the  Jury 
were  not  properly  sworn,  the  motion  cannot  be  made 
foi  the  first  time  on  appeal.  Douglass  v.  Central 
Land  Co.,  12  W.  Va.  502. 

VI.  EVIDENCE  IN  SUPPORT  OF  HOTION. 

notion  Should  Rest  on  Evidence  Actually  Given  In 
at  Trial.— A  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence,  ought 
to  rest  on  the  evidence  actually  given  in  at  the  trial, 
exclusive  of  all  other.  Affidavits  taken  ex  parte 
should  not  be  heard  on  such  motion.  Street  v.  St. 
Clair.  6  Munf.  467. 

Testimony  of  Jurors  Is  Inadmissible  to  Impeach  Ver- 
dict—As  a  general  rule,  the  testimony  of  Jurors  Is 
inadmissible  to  Impeach  their  verdict:  especially  Is 
this  rule  true  where  It  Is  soug-bt  to  impeach  the 
verdict  on  the  ground  of  their  own  misconduct. 
Bull  V.  Com.,  14  Gratt  613;  Howard  v.  McCall,  21 
Gratt  212:  Read  v.  Com.,  28  Gratt  949,  and/oo<-no^; 
Steptoe  V.  Flood,  31  Gratt  344.  aLnd  foot-note;  Danville 
Bank  v.  Waddill,  31  Gratt  488;  Moses  v.  Cromwell, 
78  Va.  676:  Taylor  v.  Com.,  90  Va.  117,  17  S.  E.  Rep. 
812:  Vanmeter  v.  KitzmlUer,  5  W.  Va.381:  SUte  v. 
Cartrlght  20  W.  Va.  43:  Probst  v.  Braeunllch,  24 
W.  Va.  369;  Elam  v.  Commercial  Bank,  86  Va.  92.  9  S. 
E.  Rep.  498:  State  v.  Cobbs,  40  W.  Va.  718,  28  S.  E. 
Rep.  310:  Chesapeake,  etc..  R.  Co.  v*  Patton,  9  W.  Va. 
648:  Lewis  v.  McMullin,  5  W.  Va.  582:  Thomas  v. 
Jones, 28  Gratt  383:  Steptoe  v.  Flood,  31  Gratt  323, 
and  foot-note;  Thompson  v.  Com..  8  Gratt  64i; 
Read  v.  Com.,  22  Gratt  947;  Shobe  v.  Bell,  1  Rand. 
39:  State  v.  Robinson,  20  W.  Va.  713;  Reynolds 
V.  Tompkins.  83  W-  Va.  229:  State  v.  Cartrlght. 
20  W.  Va.  33:  Street  v.  Broaddus.  96  Va.  823. 
32  S.  E.  Rep.  466;  Price  v.  Warren,  1  Hen.  &  M. 
386:  Bartlett  v.  Patton.  33  W.  Va.  71.  10  S.  E.  Rep.  21. 

Testimony  of  Jurors  Is  Admissible  to  Sustain  Verdict. 
—The  testimony  of  Jurors  may  be  received  to  dis- 
prove or  explain  a  separation,  misconduct,  or  Irreg- 
ularity, but  their  testimony  will  not  be  received  to 
show  the  motive  by  which  they  were  actuated,  or 
that  any  admitted  fact  misconduct  or  Irregularity 
had  no  influence  or  effect  upon  their  minds  in  pro- 
ducing* the  verdict    And  In  all  cases,  even  when 
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8nch  testimony  Is  proper.  It  should  be  ?  eceived  with 
ffreat  cantlon.  State  v.  Harrison.  86  W.  Va.  729.  15 
S.  E.  Rep.  982. 

Affidavits  of  Newly-Discovered  Evidence— Counter 
Affidavits.— Application  for  new  trials  are  addressed 
to  the  sound  discretion  of  the  court,  and  are  based 
on  the  firround  that  there  has  not  been  a  fair  trial 
on  the  merits.  Where  the  application  is  based  on 
the  ground  of  newly-discovered  evidence,  supported 
by  affidavits,  counter  affidavits,  may  be  received  to 
show  that  the  alleged  ground  for  the  new  trial  does 
not  exist  Nicholas'  Case,  91  Va.  741,  21  S.  E.  Rep. 
«M.  See  ante,  this  note,  "Newly-Discovered  Evi- 
dence." 

Affldavito  as  to  Mctliod  of  Arriving  at  Verdict.— An 
affidavit  by  a  Juror  that  the  verdict  was  arrived  at  by 
each  juror  setting  down  the  amount  he  regarded 
as  just,  and  aggregating  them,  and  then  dividing 
by  twelve,  it  having  been  agreed  that  the  amount 
so  ascertained  should  be  the  verdict  ought  not  to 
be  received  or  considered  on  a  motion  for  a  new 
trial.  Chesapeake,  etc.,  R.  Co.  v.  Patton,  9  W.  Va. 
648.  See  ante,  this  note,  "Misconduct  or  Incompe- 
tency of  Jurors." 

That  some  of  the  jurors  are  persuaded  by  others 
that  a  majority  agreeing  to  the  verdict  is  sufficient 
and  for  this  reason  they  had  as  well  loin  in,  which 
they  do,  is  sufficient  ground  to  set  aside  the  verdict 
and  award  a  new  trial  in  equity  where  the  objec' 
tion  to  the  verdict  comes  to  the  knowledge  of  the 
party  too  late  to  enable  him  to  move  for  a  new  trial 
at  law.    Cochran  v.  Street  1  Wash.  79. 

Affidavit  Tliat  HateHal  Witnesses  Were  Not  Sum. 
moned.— An  affidavit  of  a  party,  that  he  failed  to 
summon  material  witnesses  at  the  trial,  owing  to 
advice  of  counsel  that  their  testimony  was  not 
necessary,  is  no  ground  to  set  aside  a  verdict  and 
grant  a  new  trial.  Pleasants  v.  Clements,  2  I^eigh 
474. 

VII.  PRINCIPLBS  QOVBRNINO  COURT  IN  DBCIDINQ 
MOTION. 

See  ante,  this  note,  "Verdict  Contrary  to  Evi- 
dence." 

Motion  Is  Addressed  to  Discretion  of  Court— A  mo- 
tion for  a  new  trial  is  always  addressed  to  the 
discretion  of  the  court  This  is  not  an  arbitrary 
but  a  sound  and  rational  discretion  which  must  be 
exercised  in  a  prudent  and  reasonable  manner. 
What  constitutes  a  prudent  exercise  of  this  discre- 
tion it  is  often  very  difficult  to  determine,  and  each 
case  must  be  decided  with  reference  to  its  own 
particular  facts.  The  rule  which  exacts  from  liti- 
gants a  reasonable  degree  of  diligence  and  prompt- 
ness is  the  better  one  and  is  founded  in  obvious 
reason  and  policy.    Tefft  v.  Marsh.  1  W.  Va.  88. 

in  Action  of  Ejectment.— See  monographic  not6  on 
**Ejectment"  appended  to  Tapscott  v.  Cobbs,  11 
Gratt  172. 

The  court  should  hold  a  stricter  course  towards 
plaintiffs,  moving  for  new  trials  in  actions  of  eject- 
ment than  towards  defendants,  yet  where  a  verdict 
in  favor  of  a  defendant  in  ejectment  is  fonnded  in 
mistake  and  produces  injustice  it  is  both  the  right 
and  the  duty  of  the  court  to  grant  a  new  trial. 
Deems  v.  Quarrier.  8  Rand.  475. 

Same— Putting  Party  upon  Terms.— New  trials 
being  addressed  to  the  discretion  and  authority  of 
the  court  in  order  to  prevent  a  material  and 
manifest  injustice,  the  court,  as  the  alternative  of 
a  new  trial,  may  impose  terms  upon  the  party, 
requiring  him  to  consent  to  such  a  modification  of 
the  verdict  as  will  meet  the  substantial  justice  of 


the  case.  So  the  new  trial  may  be  limited  to  a  single 
point  as  to  a  single  issue  in  the  case,  or  a  particular 
question,  without  reopening  the  whole  case,  or  even, 
it  seems,  as  to  part  of  the  demand  sued  for.  letting 
the  judgment  stand  for  the  residue.  The  new  trial 
may  be  granted  upon  any  terms  which,  in  the  dis- 
cretion of  the  court  shall  seem  requisite  to  achieve 
the  ends  of  justice  in  the  particular  case.  Pry  v. 
Stowers.  98  Va.  417.  36  S.  E.  Rep.  482:  4  Mln.  Inst  030. 
Accordingly  it  is  now  held  that  the  plalnUff  in  eject- 
ment maybe  put  upon  terms;  that  is.  the  court 
when  it  thinks  that  the  plaintiff  has  recovered  too 
much  land,  may  require  him  to  release  part  of  it  to 
the  defendant  or  else  It  will  grant  a  new  trial  at  the 
defendant's  request  It  was  formerly  held  that 
this  rule  did  not  apply  to  actions  of  ejectment  be- 
cause of  the  Virginia  statute  which  provides  that 
the  verdict  in  ejectment  shall  "specify  the  land, 
particularly  as  the  same  Is  proved,  and  with  the 
same  certainty  of  description  as  Is  required  in  the 
declaration."  Shlfletv.  Dowell,  90  Va.  745,  19  S.  E. 
Rep.  848.  But  this  case  was  ditapproved  in  Fry  v. 
Stowers,  96  Va.  417,  86  S.  E.  Rsp.  482. 

Principles  Ooverninff  Appellate  Court  When  Evidence 
Is  Conflicting.— It  Is  the  peculiar  province  of  the  jary 
to  decide  a  question  of  fact  arising  in  a  cause,  and 
upon  the  weight  of  the  testimony  upon  which  it  de- 
pends. They  see  and  hear  the  witnesses  testify  in 
the  cause,  and  when  the  judge  who  presides  at  the 
trial  and  who  also  sees  and  hears  the  witnesses  tes- 
tify, refuses  to  set  aside  the  verdict,  the  appellate 
court  which  has  not  that  advantage,  will  not  re- 
verse the  verdict  upon  the  ground  that  It  is  contrary 
to  the  weight  of  the  evidence.  Steptoe  v.  Flood,  31 
Oratt  842;  Qoode  v.  Love,  4  Leigh  635:  Brugh  v. 
Shanks,  5  Leigh  566:  Patteson  v.  Ford.  8  Gratt  18, 
and  foot-note:  Bell  v.  Alexander.  21  Gratt  1 ;  Blos- 
ser  V.  Harshbarger,  21  Gratt  214;  Hilb  v.  Peyton, 
28  Gratt  560:  Blair  v.  Wilson,  28  Gratt  165:  Rnfi- 
ner  v.  Hill,  81  W.  Va.  438,  7  S.  E.  Rep.  16;  SUte  v. 
Maler.  86  W.  Va.  757, 15  S.  E.  Rep.  991 :  State  v.  Zelgler. 
40  W.  Va.  598,  21  S.  E.  Rep.  763;  Richmond,  etc,  R 
Co.  V.  Snead,  19  Gratt  854;  Johnson  v.  Burns,  39  W. 
Va.  658,  20  S.  E.  Rep.  686;  Akers  v.  DeWltt  41  W.  Va. 
229,  23  S.  E.  Rep.  669;  Slsler  v.  Shaffer.  43  W.  Va.  TOD. 
28  S.  E.  Rep.  721:  Weaver  v.  Bliven,  82  Va«  53:  Alle- 
ghany Iron  Co.  V.  Teaford,  96  Va.  872,  81  S.  E.  Bep. 
625:  Reusens  v.  Lawson,  96  Va.  285,  81  S.  E.  Rep.  528: 
State  V.  Cooper.  26  W.  Va.  838:  State  v.  Morgan,  36 
W.  Va.  277.  13  S.  E.  Rep.  391:  Proctor  v.  Spratley,78 
Va.  264;  National  Bank  v.  National  Bank,  7  W.  Va. 
551:  Campbell  V.  Lynn.  7  W.  Va.  671:  Henry  v.  Davis, 

7  W.  Va.  724  ;  Miller  v.  Ins.  Co.,  12  W.  Va.  188:  Gray- 
son V.  Com.,  6  Gratt  718,  and  foot-note:  State  v. 
Yates.  21  W.  Va.  761:  Michle  v.  Cochran.  98  Va.  611.  S 
S.  E.  Rep.  884:  Caldwell  v.  Craig,  81  Gratt  186;  Gray- 
son V.  Buchanan,  88  Va.  266,  18  S.  E.  Rep.  457. 

Though  great  weight  is  always— and  justly— at- 
tributed to  the  verdict  of  the  jury  In  a  case  where 
the  evidence  Is  conflicting  and  the  credibility  of  wit- 
nesses is  involved ;  and  though  the  power  of  the 
court  to  grant  a  new  trial,  because  the  verdict  is 
contrary  to  the  evidence,  should  be  very  cautiously 
exercised,  and  never  In  a  doubtful  case  merely  be- 
cause the  court.  If  upon  the  jury,  would  have  given 
a  different  verdict:  yet  it  cannot  be  successfully 
controverted  that  the  power  exists.  Muse  v.  Stem. 
82  Va.  39;  Patteson  v.  Ford,  2  Gratt  18.  kuA  foot-note: 
Brugh  V.  Shanks,  5  Leigh  608:  Ross  v.  Overton.  8 
Call  809;  Green  v.  Ashby,  6  Leigh  150:  Hill  v.  Com., 

8  Gratt  606:  Downey  v.  Morrison,  8  Oratt  2«: 
Grayson  v.  Com.,  6  Gratt  712,  a.nd  foot-note. 
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Bnt  while  a  conrt  may  rrant  a  new  trial,  in  snch 
case,  where  the  verdict  is  contrary  to  the  evidence, 
yet  the  dnty  todoso  is  not  always  imperative:  as 
for  instance,  where  the  verdict  is  adverse  to  a  hard 
and  nnconsclonable  action  or  defence,  or  where  it 
conforms  to  the  substantial  justice  or  equity  of  the 
case.  In  such  cases,  the  court  may  refuse  to  set  aside 
the  verdict  and  ffrant  a  new  trial,  although  it  is  not 
warranted  by  a  close  deduction,  or  rifirid  analysis,  or 
strict  adherence  to  lesral  principles.  M'Cluufir  v. 
Ervin,  22  Gratt.  590;  Hill  v.  Peyton,  22  Gratt.  66B : 
Palteson  V.  Ford,  8  Gratt  18,  sma  foot-note;  Gro^ran 
V.  Chesapeake,  etc,  R.  Co.,  89  W.  Va.  421.  19  S.  E. 
Bop.  564. 

In  Cases  of  Issues  Out  of  Chuicery.— Where,  upon  a 
motion  for  a  new  trial  of  an  issue  out  of  chancery, 
on  the  srround  that  the  verdict  is  contrary  to  the 
law  and  the  evidence,  the  judgre.  overruling  the 
motion,  refuses  to  certify  the  facts  proved,  because 
the  testimony  was  conflictinff.  but  all  the  oral  tes- 
timony is  certified,  the  court  will  consider  not 
merely  whether  the  evidence  adduced  before  the 
jury  warrants  the  verdict,  but,  also,  whether,  hav- 
insT  resrard  to  the  whole  case,  further  investiaration 
Is  necessary  to  attain  the  ends  of  justice.  In  such 
case,  although  there  may  have  been  a  misdirection 
by  the  court,  or  evidence  may  have  been  improperly 
rejected,  a  new  trial  will  not  be  grranted,  if  the  ver- 
dict appears  to  be  risrht  upon  a  consideration  of  all 
the  evidence,  includinjf  that  which  was  rejected. 
Powell  V.  Manson,  22  Gratt  177. 

Distinction  between  Order  Qrmntlng  and  One  Refus- 
ing New  Trial— In  setting  aside  the  verdict  the  trial 
court  must,  to  some  extent  pass  upon  the  weight  of 
the  evidence  before  the  jury,  and  a  stronger  case 
must  be  made  in  order  to  justify  an  appellate  court 
in  disturbiuflT  an  order  ffrantinir  a  new  trial  than 
one  refusing  it  because  the  refusal  operates  as  a 
anal  adjudication  of  the  rights  of  the  parties,  while 
the  firrantinfir  of  the  new  trial  simply  invites  further 
investliratlon,  and  affords  an  opportunity  for  show- 
ing  the  truth,  without  concludinfir  either  party. 
Chapman  v.  Virsrinia,  etc.,  Inv.  Co.,  96  Va.  177,  81  S.  E. 
Rep.  74:  Laidley  v.  Kanawha  Co.  Court  44*  W.  Va. 
!)66,  80  S.  E.  Rep.  109;  Miller  v.  Insurance  Co.,  12  W. 
Va.  116:  Reynolds  v.  Tompkins,  23  W.  Va.  229. 

Evidence  That  Jurors  Were  Not  Freeholders.— An  affi- 
davit made  after  the  rendition  of  the  verdict,  in  a 
condemnation  proceedinar.  that  some  of  those  serv- 
ing on  the  jury  were  not  freeholders  as  required  by 
law,  is  not  a  good  ground  for  setting  aside  the  ver- 
dict   Chesapeake,  etc.,  R.  Co.  v.  Patton.  9  W.  Va.  648. 

In  another  case,  it  was  held  not  good  ground  to 
set  aside  a  verdict  rendered  in  an  action  of  eject- 
ment that  one  of  the  jury  made  affidavit  that  the 
jury  would  have  found  a  different  verdlc*  if  they 
had  believed  that  at  the  time  certain  declarations 
were  made  to  witnesses,  by  an  old  man,  as  to  the 
location  of  a  corner,  that  the  old  man  was  of 
sound  mind  and  reasonable  judgment.  Lewis  v. 
McMuUin,  5  W.  Va-  B82. 

Ignorance  of  Law  by  Juror.— Affidavit  of  jurors  that 
they  were  ignorant  of  the  law  that  It  Is  with  the 
jury  to  say  whether  murder  in  the  first  degree  shall 
be  punished  with  death  or  confinement  in  the  peni- 
tentiary cannot  be  read  to  impeach  the  verdict 
State  V.  Cobb.  40  W.  Va.  718,  22  S.  E.  Rep.  310. 
VIII.  REVIEW  OP  ORDER  ORANTINO  OR  DBNYINO 
NBW  TRIAL. 

See  monographic  note  on  "  Appeal  and  Error  "  ap- 
pended to  Hill  V.  Salem,  etc..  Turnpike  Co.,  1  Rob. 
263. 


1.  POWER  TO  REVIEW.— The  court  of  appeals 
may  grant  a  new  trial.  Power  v.  Finnie,  4  Call  411. 
But  it  cannot  grant  a  new  trial  upon  affidavit  taken 
after  the  appeal  was  pending  in  the  appellate  court. 
Porter  v,  Harris.  4  Call  486. 

Judgment  or  Decree  Granting  or  Refusing  New  Trial 
Is  Appealable.— A  decree  of  the  circuit  court  grant- 
ing or  refusing  a  new  trial  on  an  Issue  out  of  chan- 
cery, may  be  reviewed  in  the  supreme  court  of 
appeals.  Tompkins  v.  Stephens,  10  W.  Va.  156;  Knox 
V.  Garland,  2  Call  241;  Briscoe  v.  Clarke,  1  Rand.  213; 
Pleasants  v.  Clements,  3  Leigh  474. 

The  judgment  granting  or  refusing  a  new  trial 
may  be  the  subject  of  a  writ  of  error  or  superse- 
deas and  Is  reversible.  Orayson  v.  Com.,  6  Gratt. 
712.  and  foot-note. 

As  an  appellate  court  will  review  an  order  of  an 
inferior  court  overruling  a  motion  for  a  new  trial 
and  reverse  the  proceedings  of  new  trial  improperly 
refused,  so  it  will  review  an  order  granting  a  new 
trial  and  reverse  the  proceedings  if  improperly 
granted.    Pleasants  v.  Clements.  2  Leigh  474. 

Appeal  from  Order  Granting  New  Trial— By  the 
Code  of  West  Vir^Jnla  (see  cl.  9.  sec.  1.  ch.  135),  an 
appeal  may  be  taken  from  an  order  granting  a  new 
trial  without  waiting  for  the  new  trial  to  be  had. 
Lambert  v.  Ensign  Mfg.  Co.,  42  W.  Va.  818,  26  S.  £. 
Rep.  431. 

2.  RECORD  ON  APPEAL.— See  monographic  note 
on  **Bills  of  Exception"  appended  to  Stoneman  v. 
Com.,  26  Gratt  887. 

a.  Pacts  Proven  ob  Evidencb  Given  at  Trial.— 
When  a  motion  is  made  to  set  aside  the  verdict  on 
the  ground  that  it  Is  against  the  evidence  and  the 
motion  Is  overruled,  the  record  must  show,  either 
expressly  or  by  necessary  Implication,  that  It  con- 
tains all  the  facts  proven  or  the  evidence  given  to- 
the  jury  at  the  trial  before  such  judgment  will  be 
reviewed.  Mann  v.  Bryant  12  W.  Va.  616:  Sheff  v. 
City  of  Huntington,  16  W.  Va.  807. 

Although,  In  general,  the  inferior  court  need  not 
state  the  facts  on  which  they  ground  their  opinion 
in  granting  a  new  trial,  yet  where  they  grant  it 
against  an  established  rule  of  practice,  they  ought 
to  disclose  the  circumstances  which  induced  them 
to  depart  from  the  rule.  Boswell  v.  Jones.  1  Wash. 
822. 

Where  Evidence  Is  Certified.— it  is  provided  In  Vir- 
ginia by  statute  that,  "when  a  case  at  law,  civil 
or  criminal.  Is  tried  by  a  jury,  and  a  party  excepts 
to  the  judgment  or  action  of  the  court  In  granting' 
or  refusing  to  grant  a  newtrlal  on  a  motion  to  set 
aside  the  verdict  of  a  jury  on  the  ground  that  it  is 
contrary  to  the  evidence:  or  when  a  case  at  law  Is 
decided  by  a  court  or  judge  without  the  Interven- 
tion of  a  jury  and  a  party  excepts  to  the  decision  on 
the  ground  that  it  is  contrary  to  the  evidence;  and 
the  evidence  (not  the  facts)  is  certified,  the  rule  of 
decision  In  the  appellate  court.  In  considering  the 
evidence  In  the  case,  shall  be  as  on  a  demurrer  to 
the  evidence  by  the  party  excepting. "  Va.  Code, 
sec.  3484;  Cunningham  v.  Com.,  88  Va.  87,  13  S.  E. 
Rep.  809:  Virginia,  etc.,  Ins.  n©.  v.  Buck,  88  Va.  617, 13 
S.  E.  Rep.  978;  Richmond,  etc.,  R.  Co.  v.  Burnett.  88 
Va.  638,  14  S.  E.  Rep.  872:  Wytheville  Ins.  Co.  v. 
Stultz.  87  Va.  629.  18  S.  E.  Rep.  77:  Adams  v.  Hays,  86 
Va,  153.  9  S.  E.  Rep.  1019;  Woods  v.  Com..  86  Va.  929,  11 
S.  E.  Rep.  798:  Jones  v.  Rlxey.  79  Va.  656;  Town  of 
Suffolk  V.  Parker,  79  Va.  660;  Payne  v.  Grant  81  Va. 
164:  Farley  v.  Tlllar,  81  Va.  276;  Proctor  v.  Spratley. 
78  Va.  264:  S.  W.  Imp.  Co.  v.  Andrew,  86  Va.  270,  9  S. 
E.  Rep.  1016.    See  also,  Reherd  v.  Clem,  86  Va.  874,  lO 
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S.  E.  Rep.  504:  C^oleman  t.  Com..  84  Va.  1,  1  S.  E.  Rep. 
878.  For  a  full  discnsslon  of  this  subject,  see  mono- 
ffraptaic  note  on  "Bills  of  Exception*'  appended  to 
Stoneman  v.  Com.,  25  Gratt  887. 

b.  Bills  of  Excbption.— Nothinir  that  transpired 
during-  the  trial  will  be  considered  apart  of  the 
record  on  appeal  unless  made  so  by  a  bill  of  excep- 
tions or  order  of  the  court;  and  the  mere  statement 
on  the  record  that  certain  pleas  were  rejected  and 
that  parties  excepted  to  various  rules  of  the  court, 
is  not  sufficient.  Lawrence  v.  Com..  86  Va.  578,  lOS. 
£.  Rep.  840.  See  mbnog^raphic  note  on  "Bills  of 
Exception**  appended  to  Stoneman  v.  Com.,  25  Gratt. 
887. 

8.  PRESUMPTIONS. 

That  the  Trial  Court  Acted  Properly.— Where  there 
is  nothinar  in  the  record  to  show  upon  what  srround 
the  court  below  acted,  in  tirrantins^  a  new  trial,  and 
in  the  absence  of  anything  to  show  the  contrary, 
this  court  must  presume  that  the  court  acted  prop- 
erly. Harris  v.  Lewis,  5  W.  Va.  575:  Shrewsbury  v. 
Miller.  10  W.  Va,  115. 

Where,  for  reasons  appearing  to  the  court,  though 
not  specified,  a  verdict  is  set  asid^,  without  requir- 
ing payment  of  costs,  the  appellate  court  will  take  it 
for  granted  those  reasons  were  sufficient,  no  bill  of 
exceptions  beinfir  filed.    Hume  v.  Beale,  3  Munf.  226. 

Where  the  defendant  moves  the  court  to  set  aside 
its  finding  andfiranthim  a  new  trial,  which  mo- 
tion is  overruled,  and  he  fails  to  except  to  the 
opinion  of  the  court  and  procure  the  court  to  certify 
all  the  facts  proven  at  the  trial,  if  the  finding*  is  sub- 
stantially sufficient,  the  appellate  court  will  gener- 
ally presume  that  the  opinion  and  Judgment  of  the 
court  in  overruling  the  motion  was  right.  Zumbro 
v.  Stump.  38  W.  Va.  825, 18  S.  E.  Rep.  448;  Campbell  v. 
Hughes.  12  W.  Va.  183. 

No  Presumption  That  Bvidonce  Is  True.— The  appel- 
late court  is  not  obliged  to  accept  as  true  what,  in 
the  nature  of  things,  could  not  have  occurred  in  the 
manner  and  under  the  circumstances  narrated,  or 
what  is  not  susceptible  proof.  Thus  in  a  case  in 
which  the  plaintiff  testified  that,  while  riding-  upon 
one  of  tbe  defendant's  cars,  he  was  kicked  by  its 
servant,  and  the  evidence  showed  that  from  the  top 
of  the  car  to  the  plaintiff's  shoulder,  where  he  said 
he  was  kicked,  was  three  and  one  quarter  feet,  and 
that  it  was  impossible  for  a  man  to  stand  upon  the 
top  of  the  car  and  kick  down  three  and  one  quarter 
feet  while  the  cars  were  in  motion,  it  was  held  that 
a  verdict  for  the  plaintiff  was  contrary  to  the  law 
and  the  evidence  and  would  be  set  aside  and  a  new 
trial  awarded.  Chesapeake,  etc ,  R.  Co.  v.  Ander- 
son. 93  Va.  650.  25  S.  E.  Rep.  947. 

Where  the  Case  U  Remanded  for  a  New  Trial.— If  a 
cause  is  remanded  to  an  inferior  court  for  a  new 
trial,  the  superior  court  must  be  presumed  to  have 
thoug-ht  the  declaration  sufficient,  consequently,  on 
the  new  trial,  or  on  a  second  appeal,  no  exception 
can  be  taken  to  the  declaration.  Murdock  v.  Hern- 
don,  4  Hen.  &  M.  200. 

4..  REVIEW. 

Where  Action  of  Lower  Court  in  Qrantini:  or  Refus- 
ing Is  Not  Excepted  to.— Where  no  exception  is  taken, 
or  objection  made,  to  the  opinion  of  the  trial  court 
in  granting  or  refusinsr  a  new  trial,  such  opinion 
cannot  be  objected  to  as  error  in  the  appellate 
court.  Snodgrass  v.  Copenhaver,  34  W.  Vgi.  171,  12  S. 
E.  Rep.  69.5;  State  v.  Rollins.  81  W.  Va.  863,  6  S.  E. 
Rep.  923:  Brown  v.  Brown,  29  W.  Va.  777,  2  S.  E.  Rep. 
808:  Congrove  v.  Burdett,  28  W.  Va.  220:  Danks  v. 
Rodeheaver,  26  W.  Va.  274;  State  v.  Thompson,  26 


W.  Va.  149;  State  v.  Phares,  84  W.  Va.  657:  Riddle  v. 
Core.  21  W.  Va.  630;  Shrewsbury  v.  Miller,  10  W.  Va. 
115.  See  ante,  this  note.  "The  Motion  for  the  New 
Trial." 

Case  in  Which  Error  Does  Not  Have  to  Be  Assigned. 
—While  as  a  general  rule,  where  there  is  no  bill  of 
exceptipns  taken  In  the  cause,  to  the  Judg-ment  of 
the  court  below  in  g-rantlng  a  new  trial,  the  error 
cannot  be  considered  on  appeal,  still  there  are 
cases  in  which,  for  an  error  appearing  in  the  record, 
althoug-h  no  motion  was  made  for  a  new  trial  ia 
the  court  below,  the  appellate  court  will  reverse 
the  Judfirment  of  the  Inferior  cou^rt.  and  remand  the 
cause  for  a  new  trial,  as,  for  example,  where  the 
record  shows  that  there  was  no  Issue  taken  on  a 
material  plea,  or  where  there  was  no  Issue  at  all 
filed,  or  where  the  damages  assessed  by  the  Jury- 
exceed  the  amount  claimed  In  the  writ  or  declara- 
tion, unless  the  plaintiff  will  release  the  excess. 
Shrewsbury  v.  Miller,  10  W.  Va.  115;  Totty  v.  Don- 
ald, 4  Munf.  480:  McMllllon  v.  Dobbins,  9  Leigh  423; 
Baltimore,  etc.,  R.  Co.  v.  Christie.  5  W.  Va.  a»: 
Tennant  v.  Gray,  6  Munf.  494. 

Distinction  between  Order  Qrantln^  and  Order  Deny- 
ing.—It  takes  a  stronger  case  to  reverse  au  order 
granting  than  it  does  one  refusing  a  new  trial. 
Probst  V.  Braeunllch.  24  W.  Va.  856;  Miller  v.  Iqs. 
Co..  12  W.  Va.  116:  Reynolds  v.  Tompkins,  23  W.  Va. 
229.  See  antet  this  note,  ''Principles  Governing  Court 
In  Deciding  Motion." 

5.  JUDGMENT  OF  APPELLATE  OOURT.-Wliere 
there  have  been  two  trials  of  a  case  In  the  court 
below  the  appellate  court  will  only  look  to  the  pro. 
ceedlng-s  on  the  first  trial,  and,  If  It  discovers  tbat 
the  trial  court  erred  in  settlng^  aside  the  verdict  on 
that  trial.  It  will  set  aside  all  proceedlnsrs  subsequent 
to  the  verdict,  and  enter  judg^ment  thereon.  Muse 
V.  Stern,  82  Va.  33, 3  Am.  St.  Rep.  77:  Brown  v.  Rice. 
76  Va.  629;  Pleasants  v.  Clements.  2  Lelirh  474;  John- 
son V.  McClung,  26  W.  Va.  650;  Hudglns  v.  Simon,  04 
Va.  669.  27  S.  E.  Rep.  606;  Patteaon  v.  Chesapeake, 
etc.,  R.  Co.,  94  Va.  16,  26  S.  £.  Rep.  808. 
IX.  THE  NEW  TRIAL. 

Jury  Cannot  Consider  Opinion  Expressed  at  Poraer 
Trial.— When  a  trial  of  a  cause  Is  had  before  a  Jury, 
and  they  cannot  agree  upon  the  verdict,  or  do  agree 
upon  a  verdict  which  is  set  aside  by  the  court  and  a 
new  trial  awarded,  upon  the  new  trial  any  opinion 
expressed  by  the  former  Jury,  or  by  the  court  upon 
the  former  trial.  Is  Improper  for  the  consideration 
of  the  Jury.    Crawford  v.  Morris,  6  Gratt  90. 

If  an  opinion  or  Instruction  of  the  court  fflven  on 
a  former  trial  Is  relied  on  before  the  Jury  on  the 
second  trial  by  the  party  In  whose  favor  it  was 
given,  without  asking  for  such  opinion  or  instruc- 
tion from  the  court,  and  a  verdict  and  Judgment 
are  entered  for  him,  the  appellate  court  will  con- 
sider the  opinion  or  instruction  so  relied  on.  and  if 
it  is  erroneous,  will  reverse  the  Judgment  and 
award  a  new  trial.    Crawford  v.  Morris.  5  Gratt  M. 

Limiting  the  New  Trial  to  Particular  Issues. -Tbe 
trial  court  has  the  power.  In  the  exercise  of  a  sound 
discretion,  to  restrict  the  new  trial  to  a  particular 
issue,  and  consequently  to  the  issue  which  has  been 
made  at  the  first  trial.  Other  terms  than  the  pay- 
ment of  costs  may  be  Imposed  upon  the  part}'  apply- 
ing for  a  new  trial.  The  new  trial  may  be  limited 
to  a  single  point    Prunty  v.  Mitchell.  80  Gratt  U7. 

Where  a  new  trial  is  g-ranted  on  conditloo  that 
the  cause  shall  be  tried  upon  the  plea  and  Issue  tben 
In  the  case,  It  Is  not  competent  for  the  court  to  al- 
low another  plea.    Prunty  v.  Mitchell,  80  Gratt  247. 
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Remanded  Case  Is  Heard  on  Issue  Already  Made.— 

Where  the  appellate  conrt  reverses  tbe  judgment 
and  sends  tbe  case  back  for  a  new  trial.  It  will  be 
tried  upon  tbe  issue  already  made  in  the  first  trial 
or  upon  snch  matters  which  have  occurred  since  the 
new  trial  was  granted  which  are  proper  and  suffi- 
cient to  be  pleaded  puU  darrein  continuance.  Prunty 
V.  Mitchell.  80  Gratt  247. 

Introduction  of  New  Bvidence.— On  retrial  de  novo,  a 
party  may  Introduce  new  evidence  and  establish  an 
entirely  different  state  of  facts  from  that  shown  on 
the  former  trial,  and  to  conform  its  judgment  to 
the  changed  state  of  facts  is  no  violation  of  princi- 
ple in  a  court,  even  if  thereby  it  sets  aside  its  for- 
mer decision  as  inapplicable,  and  adopts  a  new  one 
suited  to  the  new  phase  of  the  controversy.  But 
where  the  evidence  is  substantially  identical  on 
the  two  trials,  and  the  relations  of  the  parties  there 
to  the  same,  the  Judgmeht  on  the  first  trial  is  con- 
clusive. Haffner  v.  Chesapeake,  etc.,  R.  Co.,  96  Va. 
528. 31  S.  £.  Rep.  890. 

X.  COSTS  OP  TRIAL. 

Condition  Precedent.— Wliere  the  judgment  award- 
ing a  new  trial  directs  the  payment  of  costs  of  the 
first  trial,  without  saying  that  the  costs  shall  be 
paid  before  the  new  trial  is  had,  still  the  payment 
of  these  costs  is  considered  a  condition  precedent 
to  the  new  trial.    Rlxey  v.  Ward.  3  Rand.  52. 

Where  the  court  grants  a  new  trial  upon  the  con- 
dition that  the  party  asking  for  it  shall  pay  the 
costs  of  the  first  trial,  and  no  objection  is  entered 
against  the  condition  at  the  time  it  is  imposed,  the 
condition  is  binding.  Prunty  v.  Mitchell,  80  Gratt 
«47. 

It  is  error  to  grant  anew  trial  except  upon  the 
terms  of  paying  the  costs.  Boswell  v.  Jones,  1 
Wash.  323. 

Same— Virginia  Statute.— Where  a  new  trial  is 
srranted  for  causes  other  than  the  misconduct  of 
the  opposite  party,  section  3542of  the  Code  of  Vir- 
ginia provides  that  the  party  to  whom  the.  new 
trial  is  granted,  shall,  previous  to  such  new  trial, 
pay  the  costs  of  the  former  trial.  It  also  provides 
that  "if  the  party  who  is  to  pay  the  costs  of  the 
former  trial,  fail  to  pay  the  same  at  or  before  the 
next  term  after  the  new  trial  is  granted,  the  court 
may,  upon  motion  of  the  opposite  party,  set  aside 
the  order  granting  it,  and  proceed  to  judgment  on 
the  verdict,  or  award  execution  for  said  costs,  as 
may  seem  to  it  best."  The  object  of  the  former 
provision  is  to  make  the  prepayment  of  such  costs 
a  condition  precedent  to  a  new  trial,  unless  waived 
by  the  opposite  party.  Central  Land  Co.  v.  Oben- 
chain,  92  Va.  180,  22  S.  E.  Rep.  876;  Haupt  v.  Tebault, 
M  Va.  184.  28  S.  E.  Rep.  406.  The  object  of  the  latter 
provision  is  to  secure  their  prompt  payment.  If  the 
party  whose  duty  it  is  to  pay  the  costs  fail  to  do  so 
at  or  before  the  next  term  of  the  court  after  the 
new  trial  is  granted,  he  runs  the  risk  of  having  the 
order  granting  It  rescinded,  or  of  having  an  execu- 
tion awarded  against  him  for  such  costs.  If,  how- 
ever, the  costs  are  paid  or  tendered  before  the 
order  granting  the  new  trial  has  been  set  aside,  or 
an  execution  awarded  for  them,  the  object  of  the 
latter  provision  of  the  section  has  been  accom- 
plished, and  the  condition  upon  which  the  court 
was  authorized  to  award  an  execution,  or  to  set 
aside  the  order  granting  a  new  trial,  has  ceased  to 
exist.    Haupt  v.  Tebault,  94  Va.  184.  20  S.  £.  Rep.  400. 

Objection  That  Costo  Were  Not  Required -Tine  of 
Maklnff.— After  a  second  trial,  a  plaintiff  cannot 
for  the  first  time  object  that  the  order  granting 


the  new  trial  did  not  require,  as  a  condition  prece- 
dent, the  payment  of  the  costs  of  the  former  trial, 
especially  when  no  motion  was  made  to  set  aside 
the  order  granting  the  new  trial,  nor  for  an  execu- 
tion for  the  costs  of  the  former  trial.  Hudgins  v. 
Simon.  94  Va.  669.  27  S.  E.  Rep.  600. 

Xi.  NUMBER  OP  NEW  TRIALS. 

Not  more  than  two  new  trials  can  be  granted  to 
the  same  party  in  the  same  case.  Poling  v.  Ohio 
River  R.  Co.,  38  W.  Va.  645,  18  S.  E.  Rep.  782;  Va. 
Code,  {  8392;  Code  of  W.  Va.,  sec.  15,  ch.  131, 

Under  the  provision  of  sec.  16.  ch.  181,  of  the  Code 
of  West  Virginia,  no  more  than  two  new  trials  can 
be  granted  to  the  same  party  by  the  court  in  any 
civil  case  of  any  character  tried  before  it  by  a  Jury, 
although  one  or  all  of  the  verdicts  necessitating 
the  new  trials  was  caused  by  the  misdirection  or 
mistake  of  the  court  Watterson  v.  Moore.  28  W. 
Va  404. 

Limitation  of  Rule.— While  there  are  no  exceptions 
to  the  law  that  not  more  than  two  new  trials  shall 
be  granted  to  the  same  party  in  the  same  case,  yet 
if.  on  the  face  of  the  record,  it  appears  that  a  ver- 
dict is  void,  and  that  no  judgment  at  common  law 
could  be  properly  entered  upon  it,  as,  for  instance, 
because  it  was  too  uncertain,  ambiguous,  or  defect- 
ive, the  court  may  declare  such  verdict  void  and 
direct  a  new  trial  without  regard  to  the  number  of 
new  trials  which  may  have  been  granted  to  the 
same  party  in  the  same  case.  Williams  v.  Ewart, 
29  W.  Va.  659,  2  S.  E.  Rep.  881.  See  ante,  this  note, 
"Grounds  for  New  Trial— Nonjoinder." 


Armistead  v.   Marks  &  Saunders. 

October  Term,  1794. 

Deputy  Sheriff— Failure  to  Take  Appearance  Ball  on 
Mesne    Process— Liability— Supersedeas.— The    law 

does  not  warrant  the  rendering  of  a  judgment 
against  a  Deputy  Sheriff  for  failing  to  Uke  ap- 
pearance bail  upon  mesne  process:  and  if  judg- 
ment be  so  rendered  against  him.  he  alone  may 
obtain  a  supersedeas. 

The  defendants  in  error  brought  an  action 
of  debt  upon  a  bond  with  a  coliatexal  con- 
dition against  Herbert  Claiborne,  William 
Claiborne  and  others,  in  the  District 
Court.  The  appellant,  a  deputy  sheriff, 
arrested  the  defendant  Herbert  Claiborne 
and  made  return  thereof,  signing  his  name 
as  deputy  sheriff,  but  failed  to  return 
a  bond  for  appearance.  A  common 
326  *order  was  confirmed,  and  a  writ  of 
enquiry  executed  against  the  plaintiff 
in  error,  and  the  two  Claibomes,  and  judg- 
ment was  entered  thereupon.  The  other 
defendants  having  pleaded  non  est  factum, 
a  verdict  was  found  in  their  favor.  The 
deputy  sheriff  alone  applied  for,  and  ob- 
tained a  supersedeas. 

The  questions  made  were,  1st,  whether 
the  common  order  ought  to  have  been  con- 
firmed against  the  deputy  sheriff,  and  2dly, 
whether  Armistead  alone  could  obtain  a  su- 
persedeas. 

Wickham  for  the  plaintiff  in  error  as  to 
the  first  point,  relied  upon  the  case  of  White 
and  Johnson  (see  ante  p.  159)  as  being  ex- 
pressly in  point. 

The    PRESIDENT.     On  the    first    point 
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the  court  have  no  difficulty  in  reversing  the 
judgement,  being  of  opinion  that  the  law 
does  not  warrant  a  judgment  against  an 
under  sheriff  for  failing  to  take  appearance 
bail  upon  mesne  process. 

As  to  the  other  point  (which  was  sug- 
gested by  the  court)  we  are  of  opinion,  that 
as  the  deputy  sheriff  was  in  no  respect  con- 
cerned in  the  merits  of  the  cause,  he  alone, 
might  obtain  a  supersedeas. 

The  enquiry  of  damages  must  therefore, 
be  set  aside,  sm  to  all  the  defendants,  as 
must  the  proceedings  subsequent  to  the 
declaration,  and  the  cause  is  to  be  proceeded 
in  anew  upon  the  sheriff's  return,  made 
upon  the  writs  issued  against  the  two  Clai- 
bornes.  

Dandridge  v.  Harris. 

October  Term.  1794. 

Chancery  Practice— Affreement  to  Pay  Money  or 
Deliver  Property  at  a  Valuation.— The  parties  agreed 
to  indorse  apon  the  written  contract  a  memoran- 
dum permitting-  the  debtor  to  pay  in  mone3%  or  in 
property,  at  a  valuation  to  be  made  by  two  honest 
men  to  be  chosen  by  the  parties.  If  the  creditor 
refuse  to  make  the  endorsement.  Chancery  will 
relieve,  and  will  consider  the  endorsement  as 
made. 

Same— Same-Bffect  Where  Debtor  Palis  to  Name 
Valuers.— If,  in  this  case,  the  creditor  refuse  to 
join  In  nominatinsr  a  valuer,  the  debtor  mi^rht 
plead  the  special  matter  at  Law.  or  the  C!ourt  of 
Chancery  might  name  valuers,  if  the  parties 
fhoald  fail  to  do  so  by  a  certain  day. 

Payment— Where  Made.— Where  a  man  is  to  pay 
money,  or  to  deliver  property,  at  a  valuation,  he 
is  not  bound  to  carry  the  property  to  the  creditor, 
but  the  latter  should  receive  it  at  the  debtor's 
house. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  dismissing  the 
plaintiff's  bill,  which  was,  to  be  let  into  a 
specific  performance  of  a  contract  between 
the  parties,  by  which  the  defendant  Harris 
was  to  repair  a  mill  for  the  plaintiff,  and 
to  receive  payment  for  it,  either  in  money, 
or  in  property  at  a  valuation  to  be  made  by 
two  honest  men,  to  be  chosen,  one  by  each 
party ;  and  also  to  be  relieved  against  a 
judgment  at  law  obtained  by  the  defendant, 
in  consequence  of  his  fraud  in  not  insert- 
ing the  alternative  of  payment  in  the  writ- 
ten agreement,  nor  endorsing  it  on  the 
back,  as  he  agreed  to  do  at  the  time  of  exe- 
cuting that  agreement.  The  answer  is  a  fiat 
denial  of  every  material  allegation  in  the 
bill.  The  Chancellor  conceiving  the  an- 
swer not  to  be  disproved,  dismissed  the  bill 
with  costs. 

327  *The  PRESIDENT  delivered  the 
opinion  of  the  court. 
However  it  might  appear  to  the  Chancel- 
lor, this  court  have  no  doubt,  but  that  the 
answer  is  fully  disproved  by  more  than 
two  witnesses,  who  make  it  evident,  that 
by  the  original  agreement,  before  the  work 
was  begun,  Mr.  Dandridge  was  to  have  the 
alternative,  and  that  at  the  time  of  signing 
the  agreement,    he    refused    his   signature 


until  Harris  promised  to  make  the  endorse- 
ment allowing  him  that  privilege.  The 
alternative  is  an  important  part  of  the  con- 
tract, since  it  might  make  a  considerable 
difference  to  the  appellant,  whether  be 
should  give  up  his  property  at  a  fair  val- 
uation, or  be  obliged  to  part  from  it  under 
an  execution  at  three  fourths  of  its  value, 
or,  if  he  replevied,  to  have  it  finally  sold, 
perhaps  at  a  much  greater  loss. 

It  appears,  that  in  the  action  at  commoo 
law,  brought  by  Harris  upon  the  agree- 
ment, the  jury  found  a  special  verdict, 
stating  the  above  facts,  as  set  forth  in  the 
bill.  The  appellant  excepted  to  the  opin- 
ion of  the  court,  permitting  the  appellee  to 
give  parol  evidence  of  those  facts,  and  the 
judgment  which  was  in  favor  of  the  appellee 
was  reversed  in  the  district  court  on  ac- 
count of  the  parol  evidence  having  been 
admitted.  Whatever  might  be  the  decision 
of  a  court  of  law  upon  the  propriety  of  ad- 
mitting such  proof  to  contradict  a  written 
agreement,  there  can  *be  no  doubt  in  equity, 
but  that  the  appellee  refusing  to  make  that 
endorsement,  upon  his  promise  to  do  which 
the  agreement  was  signed,  and  availing 
himself  of  that  agreement  as  an  absolute 
one,  which  in  fact  was  only  conditionally 
executed,  he  was  guilty  of  a  fraud,  against 
which  the  court  will  relieve,  by  considering 
the  endorsement  as  made,  and  incorporated 
into  the  agreement.  The  case  of  Walker 
V.  Walker  in  2d  Atk.  98,  which  was  read 
at  the  bar,  does  not  apply ;  there  was  no 
written  agreement  in  that  case,  and  the 
question  was,  whether  the  parol  evidence 
of  it  could  be  admitted,  under  he  statute  of 
frauds  and  perjuries.  But  there  is  a  case 
there  put  by  the  Chancellor,  which  does  ap- 
ply. He  supposes  a  person,  advancin^c 
money,  and  taking  an  absolute  conveyance, 
to  which,  by  agreement,  there  was  to  be  a 
defeasance,  should  refuse  to  execute  the 
defeasance.  He  puts  the  question  ;  will  not 
this  court  relieve  against  such  a  i^aud?  A 
strong  manner  of  declaring  his  opinion  that 
it  would,  and  it  is  very  much  like  the  case 
before  the  court.  Considering  the  endorse- 
ments then  as  made,  the  court  proceed  to 
consider  what  would  have  been  the  effect 
of  it,  at  law.  The  defendant  at  law  might 
have  pleaded    the    special    matter,  that  he 

was  always  ready  to  deliver  property; 
328      *that   the   plaintiff  had  neglected    to 

name  a  person  to  value  it,  tho'  he 
had  promised  to  do  so,  and  had  refused  to 
receive  the  property;  which  plea  would 
have  been  supported  by  the  proofs  in  the 
cause.  But  for  want  of  this  endorsement, 
the  defendant  was  probably  advised  that  he 
could  not  plead  this  matter,  it  being  dehors 
the  agreement,  and  therefore  he  pleaded 
conditions  performed.  It  is  true,  the  court 
permitted  him  at  the  trial,  to  give  evidence 
of  those  facts;  and  if  the  jury  had  upon 
that  evidence  decided  against  him,  it  would 
be  reasonable  that  he  should  be  bound 
thereby,  since  he  would  have  had  a  fair 
trial  upon  the  merits,  as  much  so,  as  if  the 
endorsement  had  been  made.  But  that  is 
not  the  case.     The  jury   found  matter  sufB- 
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cient  to  excuse  him,  and  the  County  Court 
gave  judgment  in  his  favor,  which  the 
District  Court  reversed,  the  ground  of  which 
reversal  appears  in  the  exceptions  to  have 
been,  the  admission  of  the  parol  evidence ; 
so  that  the  appellee  has  committed  a  fraud 
in  withholding  the  endorsement,  and  has 
then  availed  himself  of  it,  by  a  legal  objec- 
tion, founded  upon  the  want  of  that  en- 
dorsement. If  this  be  not  a  proper  case  for 
relief  in  equity,  we  are  at  a  loss  to  know 
how  one  can  exist. 

It  was  then  objected,  that  suppose  the 
endorsement  made,  it  was  the  duty  of  Mr. 
Dandridge  to  tender  property  immediately, 
or  else  he  lost  the  benefit  of  the  alternative. 
This  case  from  its  nature  is  very  different 
from  the  common  one  of  a  debtor,  owing 
money,  who  is  obliged  to  seek  his  creditor 
in  order  to  pay  the  debt.  Here  property 
was  to  be  delivered,  which  could  not  so 
easily  be  conveyed  from  place  to 
p'ace  as  money,  and  it  would  be 
natural  to  suppose,  that  it  was  to  be  valid 
and  received  at  the  defendant's  house ;  and 
the  rather  so,  as  being  more  convenient  to 
him,  in  the  selection  of  property  which 
might  have  taken  place.  That  an  actual 
tender  of  property  was  made  prior  to  that 
made  at  Johnson's  in  November  1787,  after 
the  suit  was  brought,  does  not  appear. 
And  if  it  had  stood  upon  that  alone,  the 
court  would  have  considered  Mr.  Dandridge 
as  having  failed  in  performing  his  part  of 
the  agreement  and  consequently  that  he 
had  forfeited  the  alternative.  But  the  fact 
appears  to  be,  that  on  the  16th  of  December 
1786  (the  very  day  the  work  was  finished,) 
they  settled  their  accounts,  and  fixed  the 
balance  at  £A%.  Mr.  Harris  called  upon 
Mr.  Dandridge  to  sign  the  account,  which 
he  refused  to  do,  unless  Harris  would  state 
that  property  was  to  be  paid ;  a  circum- 
stance which  he  constantly  adhered  to  as 
a  part  of  the  original  agreement.  He  then 
desired  Harris  to  come  to  him  with  the 
writing,  and  to  join  in  naming  per- 
329  sons  to  value  the  *property,  and  to 
receive  it,  which  Harris  promised  to 
do  the  next  day,  or  the  day  after,  but  did 
not.  Mr.  Dandridge  then  wrote  a  letter  to 
the  father  and  son,  requesting  them  to 
come  and  have  the  property  valued.  They 
did  not  object,  that  the  property  should  be 
carried  to  them,  but  declared  they  would  not 
receive  property,  and  in  February  1787, 
only  41  days  from  the  time  the  work  was 
finished,  and  before  Mr.  Dandridge  could 
probably  have  time  to  make  a  legal  tender, 
Harris  brought  his  suit. 

Upon  this  view  of  the  case,  although 
Mr.  Harris  appears  to  have  done  his  work 
honestly,  and  is  entitled  to  his  stipulated 
reward,  yet  since  he  has  been  delayed  by 
what  this  court  calls  a  fraud  in  him,  and 
bv  his  endeavours  to  use  that  fraud  to  the 
disadvantage  of  the  other  party,  he  stands 
in  a  very  different  point  of  view  in  equity, 
from  Mr.  Dandridge,  whose  conduct 
through  the  whole  transaction  appears  to 
have  been  fair  and  upright,  at  all 
times  willing  Xo  perform  his  real  agree- 
ment. 


The  court  have  to  lament  the  expenses 
which  have  been  incurred  on  the  occasion, 
but  are  of  opinion,  that  they  ought  to  fall 
upon  Mr.  Harris,  the  party  in  fault,  who 
is  adjudged  to  pay  the  whole  costs  at  law 
and  in  equity. 

It  is  objected  that  the  court  cannot  de- 
cree a  specific  execution  in  this  case,  be- 
cause the  valuers  were  to  be  named  by  the 
parties,  and  as  they  did  not  name  them,  it 
is  contended  that  the  court  cannot  do  it  for 
them.  In  the  cases  of  Pleasants  Shore  & 
company,  and  Anderson  v.  Ross,  (ante  p. 
156,)  and  Smallwood  v.  Hansborough,  (ante 
p.  290,)  the  parties  named  the  valuers  in 
their  agreement,  and  it  was  decided  that 
others  could  not  be  substituted  in  their 
stead,  upon  their  refusing  in  the  one  case 
to  act,  and  in  the  other  not  having  per- 
fected what  they  were  to  do.  In  this  case, 
no  persons  were  named,  so  as  to  shew  a 
personal  confidence,  but  a  description  of 
their  character  only ;  they  were  to  be  honest 
men ;  and  it  is  supposed,  that  if  the  parties 
should  refuse  to  name,  the  Chancellor  might 
easily  find  two  men  in  the  state  to  answer 
the  description.  The  court  are  also  of 
opinion,  that  the  Chancellor  might  appoint 
a  day,  before  which  the  parties  should 
name  the  valuers,  or  in  case  either  refused, 
might  direct  it  to  be  done  by  two  honest 
men  appointed  by  himself,  to  value  the 
property,  (negroes  excepted)  and  upon  de-* 
livering,  or  tendering  the  property  so 
valued,  to  the  amount  of  jf48,  the  injunc- 
tion to  be  perpetual. 

But  as  there  is  difiBculty  in  such  a  decree, 
which  may  be  delayed,  if  not  defeated,  by 
the  valuers,  whether  chosen,  or  appointed, 
refusing  to  act ;  and  since  the  appel- 
330  lant  coming  ♦into  equity,  must  do 
equity,  and  it  appearing,  that  he  has 
parted  with  the  property  in  the  mare, 
which  in  his  bill  he  suggests  to  have  been 
accepted  by  Harris,  at  ;f4S,  and  to 
have  been  kept  for  him  by  the  appellant ; 
and  the  appellant  having  declared  before 
bringing  this  suit,  that  he  intended  to  pay 
the  money,  and  only  contended  for  the 
costs,  the  court  is  of  opinion  that  the  judg- 
ment at  law  ought  to  remain  in  force  as  to 
the  ;f48,  and  be  injoined  as  to  the  costs. 

We  therefore  reverse  the  Chancellor's  de- 
cree with  costs.  The  injunction  to  be  made 
perpetual  as  to  all  the  costs  at  law :  and  to 
be  dissolved  as  to  the  balance  of  the  £A%^  if 
any  shall  remain  after  deducting  therefrom 
the  appellant's  costs  at  law  and  in  equity, 
as  well  as  in  this  court:  and  if  upon  the 
adjustment  of  the  account  of  the  said  ;^48 
against  the  said  costs,  any  balance  shall 
remain  due  to  the  appellant,  in  that  case  the 
injunction  to  be  perpetual  as  to  the  ;f48, 
and  the  appellee  decreed  to  pay  such  bal- 
ance. 

Duval    and    Marshall   for  the  plaintiff  in 
error. 
Campbell  for  the  defendant. 

N.  B.  The  arguments  at  the  bar  are 
omitted  being  noticed  much  at  large  by 
the  court. 
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Nicolas  V.  Fletcher. 

October  Term,  1794. 

Porthconlns  Bonds— Motion  on  —  Defendant  Mutt 
Prove  Performance.*— Upon  a  motion  for  judg-ment 
on  a  fortb-comlnfif  bond,  the  plaintiff  Is  not  bound 
to  show  a  breach  of  the  condition:  but  the  defend- 
ant Is  to  prove  performance. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Petersburg,  affirming 
a  judgment  of  the  County  Court  of  Amelia, 
rendered  in  favor  of  the  appellee,  upon  a 
forthcoming  bond,  eqdorsed  by  the  sherifiP, 
'*that  the  property  therein  mentioned,  had 
not  been  delivered  on  the  day  appointed  for 
the  sale,  to  be  dealt  with  according  to 
law/* 

An  exception  was  taken  by  the  defendant 
below,  that  the  plaintiff  did  not  prove  a 
non -performance  of  the  condition,  by  good 
and  sufficient  testimony. 

Marshall  for  the  appellee.  It  was  not 
necessary  for  the  plaintiff  below  to  prove  a 
forfeiture,  or  breach  of  the  condition,  but 
it  was  incumbent  on  the  defendant  to 
prove  performance.  On  the  contrary,  the 
sheriff  has  returned  upon  the  bond,  that 
the  property  was  not  delivered. 

The  court  affirmed  the  judgment. 


331  *5tott  &  Donaldson  v.  Alexander  &  Co. 

October  Term.  1TO4. 

Poreiffn  Bill  of  Exchange— Notice  of  Protest— Within 
What  Time  Shouid  Be  Given— SUtute.t- If  notice  of 
the  protest  of  a  forelfirn  bill  of  exchangre  be  grlven 
within  elRhteen  months  from  the  date  of  the  bill, 
it  will  be  sufficient  under  the  Act  of  Assembly. 
unless  there  be  particular  circumstances  to  war- 
rant a  departure  from  the  general  rule. 

This  was  an  action  of  debt,  brought  by 
the  appellants  against  the  appellees,  as  en- 
dorsers of  a  protested  bill  of  exchange 
drawn  by  Robert  Morris  of  Philadelphia,  in 
the  state  of  Pennsylvania,  which  was  en- 
dorsed to  the  appellants  in  this  state.  The 
declaration  is  upon  the  act  of  Assembly. 
On  the  plea  of  nil  debet,  the  jury  found 
a  special  verdict,  "that  the  bill,  with  three 
endorsements   thereon,    two   of    which    are 


*Fortlicominff  Bonds— Motion  on— Defendant  Must 
Prove  Performance.— In  Wheeling  v.  Black,  26  W. 
Va.  S88.5.  the  principal  case  Is  cited  to  the  point  that 
in  an  action  on  a  bond  the  defendant  must  allesre 
and  prove  performance. 

5ame— Return  of  Sheriff —Conclusiveness.— In  Adler 
V.  Green,  18  W.  Va.  206,  the  principal  case  is  cited 
to  the  point  that  the  uniform  practice  In  Vlrerlnla 
has  been  to  contradict  the  sheriff's  return  of  "for- 
feited" upon  forthcoming  bonds.  See  collection  of 
rases  in  foot-note  to  Cole  v.  Fenwlck,  Gilm.  134, 
among*  others,  the  principal  case.  See  monographic 
note  on  "Statutory  Ronds"  appended  to  Goolsby  v. 
Strother,  21  Gratt.  107. 

+The  principal  case  is  cited  in  Thompson  v.  Cum- 
mins, 2  Leifirh  324.  327.  See  monographic  note  on 
"Bills.  Notes  and  Checks"  appended  to  Archer  v. 
Ward.  9  GratL  622. 


erased,  was  duly  protested  in  LK>tidon  on 
the  10th  of  September  1787,  and  that  notice 
thereof  was  given  to  the  defendants,  on,  or 
about  the  latter  end  of  June  1788.  If  this 
be  a  reasonable  notice,  then  they  find  for 
the  plaintiffs,  otherwise  for  the  defend- 
ants." 

The  judgment  of  the  County  Court, 
which  was  in  favor  of  the  appellants,  was 
reversed  in  the  District  Court,  because  the 
verdict  was  defective,  in  not  finding  facts 
sufficient  to  enable  the  court  to  judge  of 
the  reasonableness  of  the  notice  of  the  pro- 
test therein  mentioned.  The  verdict  was 
set  aside,  and  the  cause  by  consent  of  par- 
ties retained  for  a  new  trial;  from  which 
judgment,    Scott  and    Donaldson  appealed. 

Ronold  for  the  appellants.  There  is  but 
a  single  question  in  this  cause,  which  arises 
upon  the  construction  of  the  act  of  Assem- 
bly, of  the  22d  Geo.  II,  C.  27.*  The  first 
branch  of  the  law  would  give  the  holder  of 
a  protested  bill  of  exchange  a  right  to  re- 
cover interest  at  the  rate  of  10  per  cent  per 
annum  for  any  unlimited  time,  if  it  were 
not  restrained,  by  the  second  branch  of  the 
section,  to  18  months; 'and  from  this  it 
332  is  evident,  *that  the  object  of  the  leg- 
islature was  merely  to  regulate  the  in- 
terest to  be  paid  upon  protested  bills,  and 
to  fix  it  at  10  per  cent  per  annum  for  IS 
months,  tho'  notice  be  not  given  of  the  pro- 
test within  that  time ;  and  yet  it  is  con- 
tended, that  for  the  want  of  notice,  during 
a  period  far  short  of  that  time,  the 
holder  is  to  forfeit  both  principal  and  in- 
terest. This  construction  seems  to  be  re- 
pugnant to  the  plain  meaning  of  the  law, 
and  involves  a  contradiction  not  fairly  to 
be  attributed  to  the  legislature.  If  the  ex- 
position, for  which  I  contend,  be  right, 
then  it  follows,  that  the  jury  having  ex- 
pressly found,  that  notice  was  given  within 
18  months,  the  appellants  ought  to  recover 
under  this  act.  But  if  notice  short  of  that 
time  be  necessary,  still  the  judgment  of 
the  District  Court  is  erroneous,  because, 
what  is  reasonable  notice,  is  a  point  of  law, 
and  is  properly  to  be  d3cided  by  the  court. 
This  is  clearly  settled  by  the  modern  de- 
cisions in  England,  and  from  hence,  I 
draw  an  additional  argument  to  prove,  that 
the  act  of  Assembly  was  intended  to  chauge 
the  law  of  merchants  upon  the  subject  of 
giving  notice.  For  would  it  not  be  absurd, 
that  in  this  country,  it  should  be  necessary 
to  give  notice  of  a  protest  by  the  following 
post,  as  the  practice  is   in  England.     Such 

♦The  words  of  the  law  are,  "That  where  any  bill 
of  exchaufre  Is  or  shall  be  drawn  for  the  payment  oi 
any  sum  of  money.  In  which  the  value  Is.  or  shall  N 
expressed  to  be  received,  and  such  bill  is  or  shall  b^ 
protested  for  non-acceptance  or  non-payment,  th*- 
same  shall  carry  Interest  from  the  date  thereof 
after  the  rate  of  10  per  centum  per  annum  until  ib<* 
money,  therein  drawn  for,  shall  be  fully  satisfied  aa  i 
paid:  but  lest  any  person,  ha\inff  such  bill.  shoc:<: 
for  the  sake  of  the  said  interest,  delay  negociatic; 
the  same,  or  if  after  it  shall  be  protested,  shall  D«>t 
demand  payment  of  the  draweror  endorser  thereof 
it  is  hereby  declared  that  no  iierson  whatsoever 
shall  pay  more  than  18  months  interest  from  ttr 
date  of  any  bill  to  the  time  it  shall  be  presented  pn> 
tested  to  th^  drawer  or  endorsers  thereof.*'— Note  in 
Orlffinal  Edition, 
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a  regulation  might  be  proper  and  convenient 
in  that  conntry,  the  communication  from 
place  to  place  being  uniform  and  constant. 
But  our  situation,  at  the  time  when  this 
law  passed,  and  long  after,  and  when  too 
our  commerce  was  confined  to  England,  was 
very  different.  Our  intercourse  with  that 
country,  was  not  only  confined  in  a  great 
measure  to  particular  times  of  the  year,  but 
various  accidents  might  happen,  to  prevent 
so  prompt  a  notice  from  being  given,  and 
the  adoption  of  such  a  rule  here,  would  have 
proved  so  mischievous,  that  it  would  have 
put  an  entire  stop  to  the  negotiation  of 
bills  of  exchange,  which  the  legislature 
(in  the  preamble  to  the  law)  declare  it 
was  their  intention  to  ^^render  equal  to  cash 
in  the  payment  of  debts." 

Wickham  for  the  appellees.  We  all  agree 
as  to  the  rule  established  by  the  law  of 
merchants,  but  it  is  contended  that  the  act 
of  assembly  was  made  to  change  that  rule, 
and  the  necessity  of  that  change  is  stated 
and  relied  upon  to  prove  such  an  intention. 
On  the  contrary  I  should  conceive,  that  the 
inconvenience  which  would  result  from 
such  an  innovation  in  the  custom  of  mer- 
chants would  be  sufficient  to  induce  the 
court  to  explode  such  a  construction,  unless 
the  law  be  too  clear  and  express  to  be  got 
over.  The  drawer  of  a  bill  tacitly  agrees  to 
pay  the  bill,  if  dishonoured,  provided  he 
has  timely  notice  of  the  protest  and  the 
holder   tacitly    agrees    to     give    him   that 

notice. 
333  *The   custom   of  merchants  having 

established   this    principle,    such    an 
implied  contract  is   always   understood   be- 
tween the    parties,    as    certainly,    as  if  it 
ivere  expressed.     The  inconvenience  result- 
ing" from  a  contrary  principle,  is  as  strongly 
exemplified    in    this  case,  as  in  any  which 
could  be    thought  of.     The   drawer  lives  in 
a  state,     where    this  rule    prevails*     If   the 
plaintiffs  in  this  cause  can,  without  regard- 
ing that  rule,  recover  against  the   indorser, 
—  tlie   indorser,    in    an  action   against    the 
drawer,      will     be     told,      that     for     want 
of    due    notice    the  drawer    is   discharged. 
Who      would     be     mad     enough     to    draw 
bills,     if    at    any    distance   of    time,    they 
rnxgrHt    be    returned    upon     him    protested, 
after  all  accounts  were  settled  between  him 
and   the  drawee,  and  after  he  had  otherwise 
applied    those    funds,     which  as  a  prudent 
man,    he  would  retain  so  long   as   the    fate 
of  his  bill  was  in  suspence. 

There  is  a  great  difference  between  giv- 
ing" notice  of  the  protest  of  a  bill,  and 
demanding  payment.  The  first  is  necessary 
by  the  custom  of  merchants,  to  entitle  the 
holder  to  the  principal  sura;  the  latter,  to 
entitle  him  to  the  extraordinary  interest 
g-iven  by  the  act  of  Assembly,  which  last 
(beyond  18  months,)  he  loses  unless  by  pre- 
senting the  bill  protested  to  the  drawer  or 
indorser  within  that  time,  he  affords  them 
an  opportunity  of  taking  it  up.  It  may  so 
happei3,  that  thedrawer  may  have  notice  of 
a  protested  bill  circulating  in  some  part  of 
the  v^orld,  and  yet,    if  it   be  not  shewn  to 


him,  so  that  he  may  pay  it  off,  he  will  be 
excused  the  10  per  cent  for  a  longer  period 
than  18  months.  The  object  of  the  law  was 
to  fix  the  interest  which  the  holder  should 
receive,  and  to  lay  him  under  a  certain 
condition  to  entitle  him  to  that  interest. 
That  condition  is,  that  within  a  certain 
time  he  present  the  bill  protested  to  the 
drawer.  But  as  to  notice  of  protest  required 
by  the  custom  of  merchants,  it  is  left  un- 
affected by  the  act  of  Assembly,  which 
never  could  have  intended  to  alter  a  general 
law  prevailing  in  a  country  with  which  we 
principally  traded. 

The  rule  in  England,  as  to  the  time  of 
giving  notice,  is  not  as  Mr.  Ronold  has 
stated  it;  it  is  regulated  by  the  circum- 
stances of  each  particular  case,  and  is  a 
subject  which  the  jury  must  decide.  I  ad- 
mit, that  a  different  rule  prevails  in  cases 
of  inland  bills  of  exchange. 

Campbell  on  the  same  side.  I  admit  that 
in  England,  what  is  due  notice  in  the  case 
of  inland  bills  of  exchange  is  a  point  of 
law,  because  the  certainty  of  communica- 
tion from  one  place  to  another,  and  the  uni- 
form decisions  of  juries  upon  that  point, 
have  so  fully  ascertained  and  settled 
it,  that  the  judges  are  as  competent 
334  *as  the  jury  to  decide  upon  it.  The 
adoption  of  a  similar  practice  in  this 
country  would  be  unjust  and  preposterous 
even  in  the  cases  of  inland  bills. 

As  to  the  main  question,  there  is  one  rea- 
son to  be  given  for  the  custom  of  mer- 
chants, which  has  not  been  much  relied 
upon,  and  which  has  always  had  consider- 
able weight  with  me,  independently  of 
those  stated  in  the  books.  It  is  this:  a 
merchant  who  draws  a  bill,  must,  if  he 
mean  to  be  punctual,  and  to  preserve  his 
credit,  keep  unemployed  such  a  portion  of 
his  capital,  as  will  enable  him  to  take  it 
up,  should  it  return  protested.  If  he  may 
be  kept  in  suspence  as  to  its  fate,  for  any 
length  of  time,  (even  18  months)  he  must 
either  retain  that  capital  unemployed,  dur- 
ing all  that  time,  which  would  be  very  in- 
jurious to  commerce,  or  he  must  part  with  it, 
and  run  the  risk  of  being  called  upon  un- 
expectedly to  pay  a  protested  bill,  at  a  time 
when  he  may  be  unprepared  to  do  so.  It 
can  hardly  be  believed,  that  the  legislature 
could  have  intended  to  fetter  commerce  by 
the  establishment  of  a  principle  unknown  in 
any  trading  country,  and  particularly  in 
that,  with  which  we  were  solely  connected. 
The  law  requires  a  presentation  of  the 
bill  to  the  drawer  or  endorser,  not  as  being 
necessary  to  authorise  the  holder  to  recover 
the  amount  of  the  bill,  but  to  entitle  him  to 
10  per  cent  per  annum  beyond  18  months. 
As  to  notice  of  the  protest,  the  act  is  en- 
tirely silent,  leaving  that  subject  as  it  stood 
under  the  general  law  of  merchants. 

Ronold  in  reply.  The  legislature  cer- 
tainly intended  to  alter  the  custom  of  mer- 
chants upon  his  subject,  and  to  adapt  it  to 
the  situation  of  his  country,  by  declaring 
that  18  months  should  be  considered  as  the 
time  within  which  notice  of  protest  should 
be  given.     Those    persons    whose   recollec- 
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tion  will  carry  them  back  to  the  period  when 
this  law  was  made,  will  remember,  that  pro- 
tested bills  passed  from  hand  to  hand  as  cash 
and  formed  a  circulating  medium  of  com- 
merce. The  endorsements  were  never  dated, 
and  the  bills  sometimes  remained  in  circu- 
lation here,  for  many  months  before  they 
were  remitted.  This  practice  the  legisla- 
ture meant  to  regulate,  having  a  view  to 
the  interest  of  all  parties,  and  to  limit  the 
damages  to  a  certain  amount. 

Mr.  Wickham  submitted  another  question 
to  the  court,  which  was ;  whether  an  action 
of  debt  upon  this  bill,  (which  was  drawn 
out   of  this  state)  could  be  supported  under 

the  act  of  Assembly? 
335         *Mr.  Ronold  answered,  that  it  might 

lie  against  the  present  appellees,  who 
made  the  indorsement  in  this  state,  upon 
the  principle,  that  every  indorser  is  consid- 
ered as  a  new  drawer. 

The  PRESIDENT  delivered  the  opinion 
of  the  Court. 

Some  general  questions  have  been  dis- 
cussed at  the  bar,  upon  the  law  respecting 
protested  bills  of  exchange,  such  as; 
whether  the  act  of  Assembly  has  not  done 
away  the  whole  custom  of  merchants  on  the 
subject  of  notice,  and  whether  the  holder 
may  not,  upon  notice  at  any  time  however 
remote,  recover  his  principal  money,  al- 
though he  may  lose  his  damages.  With 
these  points,  the  court  think  it  unneces- 
sary to  meddle,  except  so  far  as  they  may 
concern  the  present  case. 

The  act  of  Assembly  does  not  seem  to  in- 
terfere with  the  negociation  of  bills,  but 
taking  them  up  as  negociated,  and  pro- 
tested, proceeds  to  give  the  remedy  for  re- 
covering their  amount,  leaving  the  point 
of  their  negociation  to  be  decided  upon 
the  particular  circumstances  of  each  case. 
As  to  the  diligence  necessary  to  be  used  by 
the  holder  in  giving  notice  of  the  protest, 
since  that  depended  upon  the  situation  of 
the  parties,  and  of  the  countries  between 
which  the  exchange  was  made,  the  legisla- 
ture, contemplating  those  circumstances, 
seem  to  have  thought  18  months  a  reasona- 
ble time  for  the  whole  negotiation,  and  for 
the  giving  of  notice,  by  allowing  full  dam- 
ages in  case  the  notice  be  given  within 
that  time. 

There  may  be  particular  circumstances, 
which  would  render  a  departure  from  this 
general  rule  reasonable  and  proper;  and 
when  they  occur,  the  general  rule  may  not 
be  adhered  to ;  but  no  such  circumstances 
are  stated  in  the  present  case.  The  bill  is 
dated  in  Philadelphia  on  the  15th  of  March 
1787,— endorsed  in  Virginia,  but  at  what 
time  does  not  appear.  It  was  presented  for 
acceptance  about  the  10th  of  June,  and 
protested  in  September  in  the  same  year. 
Notice  was  given  to  the  defendant  in  the 
latter  end  of  June  1788,  all  within  15  months 
from  the  date  of  the  bill,  and  the  question 
submitted  by  the  jury  is,  whether  this  be 
v-easonable  notice.     No   facts    being   stated 

take  this   case  out  of    the    general    rule 

-ore    mentioned,    and   established  by  the 


act  of  Assembly,  we    are    of    opinion  that 
the  notice  is  reasonable. 

As  to  the  opinion  oi  the  District  Court, 
respecting  the  insufficiency  of  the  finding, 
it  is  no  objection  to  a  verdict,  that  enough 

is  not  found  to  answer  the  purpose  of 
336      one    of    the    parties,  ^provided  what 

is  found,  be  clearly  stated,    which   is 
the  case  in  the  present  verdict. 

Judgment  of  the  District  Court  reversed^ 
And  that  of  the  County  Court  affirmed. 


Southallv.  M'Keand,  Mayo,  &c. 

October  Term,  1794. 

Issue  Out  of  Chancery— Effect  Where  Trial  Judge  Cer- 
tifies Verdict  agrainst  Evidence.*— If  the  Judsre.  be- 
fore whom  an  issue  directed  by  the  Chancellor  is 
tried,  certifies  the  verdict  to  be  afiralnst  evidence, 
the  Chancellor  ouffht  not  to  be  satisfied  with  it. 
but  should  direct  a  new  trial  of  the  issne. 

Purchase  of  Land  with  Notice  of  Equitable  Title- 
When  Purchaser  Entitled  to  Improveneats— Rlgiits 
of  Lawful  Ownert— Case  at  Bar.— if  a  man  purchase 
land  with  notice  of  another's  equitable  title,  bat 
that  other  neg-lects  to  assert  his  rig-ht  for  a  loiur 
time,  during  which  valuable  improvements  are 
made  on  the  land,  he  ouffht  not,  in  Eqnlty.  to 
lose  the    value  of  his  improvements:  aliter.  if. 


The  principal  case  is  reported  In  Wythe  0&  ItU 
cited  in  Turpin  v.  Thomas,  2  Hen.  &  M.  142;  Lyons  v. 
Brown,  Gilm  12a 

•Issue  Out  of  Chancery— Effect  Where  Trial  JiMUre 
Certifies  the  Verdict  to  Be  against  Evidence.— On  this 
question  the  principal  case  is  cited  in  footnote  to 
Pleasants  v.  Ross,  1  Wash.  160;  foot-noU  to  Ross  v. 
Pynes.  3  Call  668:  Pryor  v.  Adams,  1  Call  882: 
Grlgsby  v.  Weaver,  6  I^eiffh  205,  210;  Lavell  v.  Gold. 
26  Gratt  476;  Henry  v.  Davis.  7  W.  Va.  716. 

Same— Discretion— Review  by  Appellate  Court— Id 
Miller  V.  Wills,  06  Va.  851.  28  S.  E.  Rep.  337.  it  is  said. 
while  directing-  an  issue  to  be  tried  by  the  jury  Is  a 
matter  of  discretion  in  a  court  of  equity.  It  is  not  a 
mere  arbitrary  discretion  but  must  be  exercised 
upon  sound  principles  of  reason  and  justice:  and  a 
mistake  in  this  exercise  Is  irround  for  an  appeal, 
and  the  appellate  court  will  judsre  whether  sach 
discretion  has  been  properly  exercised  in  the 
sri ven  case.  Stannard  v.  Graves,  2  Call  800  (see  note) : 
Reed  V.  Cllne,  9  Gratt  186  (see  note) ;  Wise  v.  Lamb.  9 
Gratt  2»4  (sec  note) ;  Beverley  v.  Walden.  20  Gratt 
147  (see  note).  And  likewise  is  the  action  of  a  court 
of  equity,  in  approving-  the  verdict  of  a  jury  upon 
an  issue  and  decreeing:  in  accordance  therewith,  or 
in  disregarding  it  and  decreeing-  against  It  equally 
the  subject  of  review  by  the  appellate  court 
Southall  V.  M'Keand,  1  Wash.  836. 

In  Love  v.  Braxton,  5  Call  642,  it  Is  said,  there  was 
no  action  for  directing-  the  Issue  as  the  evidence  all 
stood  in  the  record,  and  there  was  neither  conflict 
among-  the  witnesses,  nor  imputation  upon  their 
credit  Therefore,  as  the  chancellor  was  justly 
dissatisfied  with  the  verdict  he  was  at  liberty  to  set  it 
aside,  and  decide  the  cause  himself.  Citing  SouthaU 
V.  M'Keand,  1  Waeh.  886.  See  monog-raphic  note  on 
"Issue  Out  of  CJhancery"  appended  to  Lavell  v. 
Gold,  25  Gratt  478. 

tWhen  Occupant  of  Land  Is  Entitled  to  hnprovv- 
nents.— In  Efflnger  v.  Hall,  81-  Va-  108.  it  is  said. 
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after  the  riffht  Is  asserted,  the  improvements  are 
made.  The  lawful  proprietor  is  entitled,  as 
as-ainst  the  purchaser,  or  one  claimin^r  under 
him  with  notice,  to  the  value  of  the  land  at  the 
time  it  was  purchased,  clear  of  the  improvements, 
for  which  he  has  a  lien  on  the  land.  But  he  would 
have  no  lien  as  against  a  purchaser  without  no- 
tice, or  affainst  one  claiming  under  such  a  pur 
chaser. 

This  was  an  appeal  from  a  decree  of  the 
Hig^h  Court  of  Chancery,  aflfirmitig  a  decree 
of  the  County  Court,  which  dismissed  the 
bill  of  the  appellant  Southall. 

The  PRESIDENT  stated  the  case  and  the 
opinion  of  the  court  as  follows.  The 
ground  of  the  appellant's  equity  is,  that 
colonel  Byrd,  in  the  year  1767,  published 
a  scheme  for  disposing  of  his  lots  in  the 
city  of  Richmond,  and  of  his  lands  in  the 
neighbourhood,  by  way  of  lottery,  in  which 
scheme,  he  described  the  improved  lots  as 
tenements  in  the  occupation  of  the  several 
tenants.  The  unimproved  lots  were  to  be 
laid  off  and  to  contain  half  an  acre  each. 
Under  this  scheme,  the  appellant  and  others 
became  purchasers  of  tickets  in  the  lottery. 
Some  time  after,  and  before  drawing  the 
lottery,  colonel  Byrd  proceeded  to  survey 
and  lay  out  the  lots,  and  was  about  to  re- 
duce the  improved  tenements  (which  had 
been  occupied  by  the  tenants  to  various  ex- 
tents more  or  less,)  to  half  an  acre  each, 
which  being  objected  to,  he  desisted,  and 
consented  that  they  should  stand  agreeably 
to  the  occupation  of  the  tenants,  and  most 
of  them  were  laid  out  accordingly.  But  the 
tenement,  called  M'Keand's  was  laid,  off, 
as  for  half  an  acre,  narrowing  (as  the  ap- 
pellant suggests)  that  tenement  from  its 
usual  occupation ;  to  this  circumstance  how- 
ever the  appellant  was  a  stranger,  and  hav- 
ing become  the  fortunate   adventurer  as    to 


where  the  owner  of  land  by  fraud,  acquiescence 
and  laches  has  precluded  himself  from  questioning 
the  occupant's  claim  for  improvements,  compensa- 
tion is  allowed*  the  latter,  as  in  partition  between 
tenants  in  common  where  the  owner  has  made  im- 
provements, for  which  he  ousrht,  in  equity  and  ffood 
conscience,  to  be  compensated.  Wood  v.  Krehbs,  33 
OratL  685.  This  principle  was  recognized  In  Walker 
V.  Beauchler,  27  Gratt  511,  where  the  defendant's 
claim  for  Improvements  was  allowed  on  the  srround 
that  by  his  acquiescence  and  laches  the  plaintiff 
was  estopped  from  contesting  IL  And  to  tbe  same 
effect  Is  Southall  v.  M'Keand,  1  Wash.  SWL 

And  in  Threlkeld  v.  Fitzhusrh.  2  Lelgrh  471,  it  is 
said,  this  court  has  gone  so  far  as  to  restrict  the 
claim  of  even  the  rifirhtful  owner  of  the  land,  to 
the  value  of  the  land  in  its  unimproved  state:  per- 
mittinfir  both  the  land  and  the  Improvements  to 
remain  with  the  person  who  made  the  improve- 
ments, or  in  the  hands  of  his  assignee.  Citinflr 
Southall  V.  M'Keand,  1  Wash.  330.  See  also,  cltinflr  the 
principal  case,  Huffhes  v.  Caldwell,  U  Leisrh  350. 

In  Jones  v.  Roberts,  6  Call  197,  the  principal  case  is 
cited  to  the  point  that,  the  rule  eavsat  ^mp^or  applies 
to  lesral,  not  to  latent,  and  much  less,  to  wilfully, 
concealed  equitable  rig-hts.  To  the  same  point  the 
principal  case  is  cited  in  Jones  v.  Roberts,  3  Hen.  & 
M.  441. 


that  tenement,  he  insists  he  was  entitled  to 
it,  to  the  extent  of  its  occupation,  which  in- 
cluded the  land  in  dispute ;  but  that  colonel 
Byrd,  confining  him  to  the  bounds  of  the 
lot,  including  only  the  houses  on  the  tene- 
ment, had  sold  and  conveyed  the  residue  of 
the  occupied  ground  of  M'Keand,  whom 
the  appellant  charges  to  have  had  full  no- 
tice of  his  title  thereto:  that  M'Keand  had 
sold  to   Powell,    and    he  to  Mayo,   who  are 

also  made  defendants  to  the  bill. 
337  *M'Keand     admits    the  scheme    of 

the  lottery,  colonel  Byrd's  survey,  and 
his  desisting  from  reducing  the  improved 
tenements  to  half  an  acre,  and  agreeing 
to  let  them  stand  upon  their  occupation. 
But  he  denies  that  there  was  any  additional 
ground  possessed  by  him,  or  inclosed  on 
either  side  of  the  said  tenement,  although 
he  understood  that  colonel  Byrd  had  given 
up  an  old  kitchen,  and  nearly  half  an  acre  of 
ground  on  the  east  side  of  the  said  tenement, 
and  annexed  the  same  thereto,  as  part  of 
the  prize  lot.  He  denies  that  the  appellant 
ever  forwarned  him  from  purchasing;  and 
does  not  recollect  that  he  offered  to  purchase 
the  ground  in  dispute  from  the  appellant. 
That  he  erected  buildings  on  the  ground  in 
dispute  to  the  value  of  ;flOOO,  A  then  sold 
it  to  Powell. 

The  appellee.  Mayo,  in  his  answer,  al- 
ledges  that  he  holds  the  land  under  a  deed 
from  his  father  without  notice  of  the  ap- 
pellant's title,  and  believes  that  his  father 
had  no  notice  at  the  time  of  his  purchase 
from  Powell.  ' 

The  father  in  his  answer  had  expressly 
denied  such  notice,  and  there  being  no 
proof  to  the  contrary  as  it  respects  either 
Powell  or  Mayo,  they  must  be  considered 
as  purchasers  without  notice. 

Several  depositions  being  taken,  the 
Chancellor  directed  an  issue  to  be  made  up, 
and  tried  by  a  jury,  to  ascertain  the  bound- 
aries of  M'Keand's  tenement;  also  a  sur- 
vey to  be  made  of  the  ground  in  dispute  and 
returned,  with  the  examination  of  wit- 
nesses, to  the  District  Court,  where  the 
issue  was  to  be  tried,  and  also  directed  the 
scheme  of  the  lottery  and  the  plan  of 
the  city  of  Richmond  to  be  given  in  evidence 
to  avail  so  much  only  as  the  jury  should 
think  they  ought ;  the  former  was  objected 
to  by  the  appellees,  and  the  latter  by  the 
appellant. 

On  the  trial  of  the  issue,  the  first  jury 
could  not  agree.  A  second,  determined  the 
bounds  in  favor  of  the  appellees,  and  the 
District  Court  certified  that  the  weight  of 
evidence  was  in  favor  of  the  appellant. 
The  Chancellor  declared  the  verdict  satis- 
factory, and  afifirmed  the  decree  of  the 
County  Court,  dismissing  the  bill  with 
costs,  from  which  decree,  the  appeal  comes 
to  this  court. 

It  is  agreed  by  the  parties,  and  the  court 
think  rightly,  that  the  verdict  in  the  Dis- 
trict Court  ought  not  to  stand,  upon  the  cer- 
tificate of  the  judges,  that  the  weight  of 
evidence  was  against  it:  Since  it  is  unu- 
sual for  the  Chancellor  to  be  satisfied  with 
such    a    verdict;  and    tho*    tbe  Chancellor 
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was  to  judge  whether  his  aonscieace  was 
satisfied,  this  court,  exercising  their  legal 
discretion  on  the  same  subject,  see  no  reason 
to  depart  from  the  general  rule,  and  there- 
fore they  take  up  the  case  upon  its  original 
merits. 

338  '^The  question,  how  far  the  plot  in 
the  record  is  to  be  considered  as  evi- 
dence, ;3ay  become  all-important  to  persons 
interested  in  the  town  property;  and  there- 
fore it  is  left  undecided  till  cases  shall  arise, 
and  that  question  shall  be  necessary  to  be 
decided,  when  probably  it  may  be  brought 
forth  with  fuller  proof  than  appears  in  this 
record.  In  this  case,  it  seems  of  no  conse- 
quence, since  neither  Mr.  Southall,  nor  Mr. 
M'Keand  (the  tenant  at  the  time,)  appear 
to  have  been  present  when  Mr.  Watkins 
made  the  original  survey,  so  as  to  imply 
their  consent  that  the  occupied  bounds  of 
the  tenement  in  question  should  be  changed 
into  the  figure  then  laid  down.  Nor  does  it 
appear  to  the  court,  that  such  consent  ought 
to  be  inferred  from  the  exposure  of  the  plan 
in  the  room  where  the  lottery  was  drawn, 
even  if  the  plaintiff  had  read  it,  which  does 
not  appear,  since  he  could  not  from  thence 
discover  whether  the  lot  was  described 
according  to  the  occupied  bounds  or  not. 

The  appellant  had  a  right  to  consider 
himself  as  entitled  to  the  occupied  bounds 
of  Mr.  M'Kcand's  tenement,  (whatever 
those  were)  under  the  scheme,  and  under 
colonel  B3'rd's  agreement  that  the  tene- 
ments should  go  according  to  the  occupa- 
tion, and  not  be  governed  by  the  quantity, 
of  which  the  unimproved  lots  were  to  con- 
sist. 

The  proofs  upon  the  whole,  amount  to 
this:  that  during  the  occupation  of  the  ten- 
ants, some  part  of  the  ground  in  dispute 
was  used  as  parcel  of  the  tenement,  for  a 
garden,  which  was  somewhat  extended  by 
one  of  the  tenants,  beyond  what  it  had  been 
before,  and  the  vacant  ground,  between 
that  and  the  street,  was  used  as  a  cockpit, 
and  sometimes  by  the  planters,  for  picking 
their  tobacco  on.  When  M*Keand  came  to 
be  the  tenant,  the  garden  was  generally 
supposed  to  be  part«of  the  tenement,  but  as 
he  did  not  want  it,  no  use  was  made  of  it 
by    him. 

But  since  that  circumstance  might  be 
known  to  adventurers  at  a  distance,  who 
might  have  received  an  impression  of 
M^Keand's  tenement  from  observations 
on  the  actual  occupation  of  former  tenants, 
and  since  it  appears  that  the  neighbors  ac- 
quainted with  that  circumstance,  did  not 
consider  it  as  altering  the  extent  of  the 
tenement,  but  a  number  of  them  swear,  that 
if  they  had  been  fortunate,  they  should 
have  considered  themselves  as  intitled  to  the 
land  in  dispute,  as  part  of  the  tenement,  a 
majority  of  the  court  are  of  opinion,  that 
the  appellant  was  entitled  to  all  the  ground 
occupied  as  part  of  the  tenement. 

M'Keand  purchased  with  full  notice,  and 

if  the  tenement  had  remained  in  his  hands, 

and  the  appellant  had  commenced  his 

339  *suit  immiediately,  and  M'Keand  had,  I 


notwithstanding,  proceeded  in  his  im- 
provements, he  would  probably  have  lost 
them  with  the  ground  itself.  But  since  Mr. 
Southall  tho'  he  made  his  claim  known,  did 
not  commence  any  suit  to  enforce  it,  till 
M'Keand  had  placed  improvements  on  it  to 
the  amount  of  ;flOOO,  (more  than  ten  times 
the  value  of  the  lot,)  it  would  be  unreason- 
able, that  he  should  in  equity  avail  himself 
of  the  increased  value  produced  by  his  own 
delay,  since  M'Keand  had  a  right  to  sop- 
pose  from  that  circumstance,  that  he  had 
deserted  his  claim.  All  he  can  therefore 
expect  in  equity,  is  to  be  restored  to  the 
value  of  the  ground  at  the  time  M'Keand 
purchased  it,  and  which  the  court  now 
think  him  entitled  to. 

The  next  question  is,  against  whom,  this 
relief  is  to  be  granted?  If  the  ground  had 
remained  in  M'Keand's  possession,  or  were 
now  in  the  possession  of  a  purchaser  with 
notice,  the  court  would  have  no  difficulty 
in  determining,  that  it  would  have  been 
charged  with  the  payment  of  such  value. 
But  since  it  was  a  latent  equitable  charge 
only,  and  the  appellee.  Mayo,  holds  under 
his  father  who  was  a  purchaser  without 
not'ce  of  the  appellant's  title,  the  court  are 
of  opinion,  that  the  ground  in  his  hand  is 
not  charged  or  liable  to  make  satisfaction 
for  such  value,  and  that  the  decree  is  there- 
fore right  in  dismissing  the  bill  as  to  Mr. 
Mayo  with  costs. 

But  the  appellant  has  a  right  to  resort  for 
satisfaction  to  the  estate  of  M'Keand,  and 
therefore,  the  decree  is  wrong  so  far  as  it 
dismisses  the  bill  as  to  him,  who  ought  to 
have  been  decreed  to  pay  the  value  as  be- 
fore stated.  That  part  of  the  decree  must 
therefore  be  reversed  with  costs. 

The  period  at  which  the  value  should  be 
fixed,  ought  to  be  the  time  when  M'Keand 
parted  with  the  property  to  a  purchaser 
without  notice,  and  an  issue  ought  to  be 
made  up  by  direction  of  the  Court  of  Chan- 
cery, and  tried  to  ascertain  what  was  the 
value  of  the  ground  in  dispute  on  the  26th 
of  July  1779,  independent  of  any  improve- 
ment made  thereon  subsequent  to  the  8th 
of  October  1769,  which  being  ascertained, 
the  amount  is  to  be  paid  to  the  appellant 
with  interest  from  July  1779,  and  his  costs 
in  the  High  Court  of  Chancery  and  the 
County  Court,  out  of  Mr.  M'Keand's 
estate.  But  as  M'Keand  had  died  since 
the  pendency  of  this  appeal,  tho'  it  has  been 
revived,  by  consent  of  parties,  as  to  his 
heirs  and  representatives  in  their  general 
character  without  naming  them,  we  think 
it  proper  that  they  should  respectively  be 
made  specific  parties,  that  they  may  dis- 
cover a  state  of  M'Keand's  assets,  real 
and  personal,  in  case  there  should 
340  *not  be  sufficient  of  the  latter  to  sat- 
isfy this  demand.  For  this  purpose, 
the  cause  is  to  be  remanded  to  the  High 
Court  of  Chancery,  that  the  suit  may  be  re- 
vived against  the  executors  or  administra- 
tors, as  well  as  the  heirs  or  devisees  of  the 
real  estate,  and  for  further  proceedings 
therein. 
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Watson  &  Hartshorne  v.  Alexander. 

October  Term,  1T94. 
Statnte  for  ScaUnflr  Debts— For  Whose  Benefit— The 

two  first  branches  of  the  fifth  section  of  Act  of 
Scalinfir  Debts,  was  Intended  for  the  benefit  of 
debtors;  the  third  is  intended  equally  to  benefit 
creditors  and  debtors. 

Same— How  the  Equity  of  This  Act  Brought  before 
Court— Verdict*— The  proper  mode  of  brinerlner  be- 
fore the  Court,  the  Equity  claimed  under  the  fifth 
section  of  this  Law,  is  by  a  special  verdict  finding^ 
the  facts  on  which  the  Equity  is  to  arise:  or  for 
the  Court  to  Instruct  the  jury,  on  the  evidence 
given  to  them,  upon  the  equitable  circumstances 
of  the  case:  or  to  hear  the  evidence  upon  the 
Equity  of  the  case  at  the  trial,  and  then  to  correct 
the  verdict  accordingly.  But  it  is  improper  in  the 
Court,  after  the  verdict  is  rendered,  to  receive  evi- 
dence, and  on  that  to  vary  the  verdict. 

Laadlord  sod  Tenant— Rent— 5csle  of  Depredation,  t— 
A  conveyance  of  land  in  fee  simple  in  1779,  upon  a 
ground  rent,  charged  thereon,  payable  in  current 
money:— the  rent  is  subject  to  the  scale  of  depre- 
ciation. 

Same— Rent— Tenant  Cannot  Repel  Claim.— If  the  ten- 
ant has  enjoyed  the  land,  he  cannot  repel  the  land- 
lords claim  of  rent,  by  saying  "  he  has  nothing  in 
the  land:*'  or,  that  the  conveyance  was  void. 

Deeds— Failure  to  Crave  Oyer— Variance— Bffect.— 
Action  of  covenant  upon  a  deed  executed  by  four 
persons.  The  defendant  pleads  covenants  per- 
formed, without  asking  oyer  of  the  deed.  Al- 
though the  deed  set  forth  in  the  record,  appear  to 
have  been  executed  by  only  three  of  the  persons, 
the  Court  will  not  notice  the  variance. 

This  was  an  action  of  covenant  brought 
by  the  appellee  against  the  appellants  in 
the  District  Court  of  Dumfries.  The  case 
was  as  follows:  John  Alexander,  by  his 
will  devised  to  the  appellee,  his  son,  in 
fee  simple,  a  tract  of  land  lying  in  and  ad- 
joining to  the  town  of  Alexandria  part 
whereof  was  laid  off  into  lots.  He  further 
devised,  that  if  his  executors  therein  after 
named,  should  think  it  conducive  to  the 
interest  of  his  said  son,  to  lease  out  the 
whole,  or  any  part  of  the  said  land,  reserv- 
ing ground  rents  for  ever;  that  they,  or 
the  survivors  might  lay  the  same  off  into 
lots,  and  give  leases  therefor  in  fee  simple, 
reserving  an  annual  ground  rent  to  his  son, 
and  his  heirs:  and  he  appointed  four  per- 


*Portbconilnfr  Bonds— Motion  on— Non  Est  Pactum— 
IMscretlon  of  Court— Where  non  est  /actum  is  pleaded 
to  a  motion  on  a  forthcoming  bond,  a  court  may 
render  judgment  without  the  intervention  of  a  Jury ; 
or  they  may  impanel  a  Jury  to  try  the  issue,  at 
tbelr  discretion.  Burke  v.  Levy.  1  Rand.  1,  citing 
tbe  principal  case  at  page  2.  See  monographic  note 
on  "Statutory  Bonds"  appended  to  Goolsby  v. 
Strother,  21  Gratt  107. 

tReiita— Scale  of  Deprodatlon.— On  this  question,  the 
principal  case  is  cited  in  Bearing  v.  Rucker.  18  Gratt 
448:  Meredith  v.  Salmon,  21  Gratt.  774.  See  also. 
Bogle  v.  Vowles,  1  Call  244:  Skipwith  v.  Clinch,  2 Call 
2S3:  Com.  V.  Beaumarchais,  8  Call  186. 

Same-Damactts— Interest— In  Cooke  v.  Wise,  8  Hen. 
A  Bf-  487.  the  principal  case  is  cited  as  authority  for 
the  proposition  that  interest  is  not  recoverable,  by 
way  of  damages  In  an  action  of  debt  for  rent  arrears. 


sons  his  executors. — In  August  1779  a  deed 
was  executed  purporting  to  be  made  by  the 
four  executors  of  the  first  part,  the  appel- 
lants of  the  second  part,  and  the  appellee 
of  the  third  part,  (who  was  then  an  infant) 
conveying  the  lots  in  question  to  the  appel- 
lants in  fee,  reserving  an  annual  rent  of 
;i78:  10,  currentmoney  of  Virginia,  payable 
to  the  appellee  and  his  heirs,  with  a  cove- 
nant on  the  part  of  the  appellants  to  pay 
the  said  rent  annually  to  the  appellee  and 
his  heirs.  The  deed  of  which  a  profert 
was  made,  and  upon  which  this  action  is 
founded,  is  made  part  of  the  record,  and 
appears  to  be  signed  by  three  of  the  exec- 
utors, and  the  appellants,  and  by  no  one 
else.  The  action  was  brought  for  9  years 
rent  in  arrear  and  unpaid,  and  the  declara- 
tion states  the  lease  to  be  made  by  the  four 
executors,  of  the  first  pact,  the  appellants 
of  the  second  part,  and  the  appellee  of  the 
third  part.  The  appellants  after  taking  an 
imparlance,  pleaded  covenants  performed. 
The  jury  found  a  verdict  for  the  plain- 
tiff, and  assessed  his  damages  at  ;^626, 
341  *subject  to  the  opinion  of  the  court, 
whether  the  rents  in  the  declaration 
mentioned,  and  granted  by  the  deed  therein 
set  forth,  be  within  the  operation  of  the  act 
of  Assembly,  entitled  an  act,  directing  the 
mode  of  adjusting?  and  settling  the  payment 
of  certain  debts  and  contracts,  and  for 
other  purposes. "  *  *  And  if  they  be,  by  what 
rule  the  same  ought  to  be  reduced  into 
specie  value,  if  they  ought  to  be  reduced 
at  all,  and  that  the  said  damages  may  be 
reduced  according  to  the  same  rule  that 
shall  be  applicable  to  the  said  rents." 

The  District  Court  examined  witnesses, 
and  being  satisfied,  (as  the  record  states,) 
that  the  rents  for  which  the  action  was 
brought,  were  expected  to  be  paid  in  the 
money  current  at  the  time  they  should  be- 
come due,  gave  judgment  for  the  damages 
found  due  by  the  jury  in  specie.  To  the 
examination  of  the  witnesses  the  appellant 
filed  a  bill  of  exceptions,  and  appealed  to 
this  court. 

Lee  for  the  appellants.  The  first  ques- 
tion which  arises  in  this  cause  is,  whether 
the  deed  upon  which  the  action  is  founded, 
be  within  the  operation  of  the  act  of  No- 
vember   1781,  c.  22;*  and  I  contend    that  it 


♦The  second  section  of  the  law  is  as  follows:  "And 
whereas  the  good  people  of  this  state  will  labour 
under  many  inconveniences  for  want  of  some  rule, 
whereby  to  settle  and  adjust  the  payment  of  debts 
and  contracts  entered  into  and  made  between  the 
first  day  of  January,  one  thousand  seven  hundred 
and  seventy-seven,  and  the  first  day  of  January, 
one  thousand  seven  hundred  and  eighty-two,  unless 
some  rule  shall  be  by  law  established  for  liquidating 
and  adjusting  the  same  so  as  to  do  justice  as  well  to 
the  debtors  as  to  the  creditors.  Be  it,  therefore, 
enacted  by  the  General  Assembly,  that  from  and 
after  the  passing  of  this  Act,  all  debts  and  contracts 
entered  into  or  made  in  the  current  money  of  ibis 
State,  or  of  the  United  States,  excepting,  at  all  times, 
contracts  entered  into  for  gold  and  silver  coin,  to- 
bacco, or  any  other  specific  property,  within  the  pe- 
riod aforesaid,  now  remaining  due  and  unfulfilled, 
or  which  may  become  due  at  any  future  day  or  days, 
for  the  payment  of  any  sum  or  sums  of  money, 
shall  be  liquidated,  settled,  and  adjusted,  agreeably 
to  a  scale  of  depreciation  herein  after  mentioned  and 
contained,  that  is  to  say,  by  reducing  the  amount  of 
all  such  debts  and  contracts  to  the  true  value  In 
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is.  The  legislature,  when  they  passed  this 
law,  had  put  a  period  to  the  existence  of 
paper  money,  by  calling  the  whole  of  it  out 
of  circulation.  During  its  circulation,  it 
had,  from    its  constant   depreciation, 

342  united     with    the    tezertions  *of    the 
legislature  to  support   its  credit,  and 

to  re-as.sure  the  confidence  of  the  public 
mind,  given  birth  to  a  multitude  of  con- 
tracts, which  depended  for  their  perform- 
ance upon  its  continuing  to  exist.  It  had 
also  given  rise  to  innumerable  speculations, 
founded  in  a  difference  of  opinion  between 
those,  whose  confidence  in  the  public  assur- 
ances led  them  to  expect  specie  in  lieu  of  it, 
at  par,  and  those  who  calculated  upon  its 
progessive  depreciation,  and  its  ultimate 
destruction.  In  this  situation  of  things, 
when  the  legislature,  at  one  stroke,  dispelled 
the  delusion,  ilr  became  an  indispensable 
duty  with  them  to  establish  some  general 
and  fixed  rule  for  the  discharge  of  those 
contracts,  to  prevent  the  injustice  which 
might  otherwise  have  ensued,  if  debtors 
should  have  been  compelled  to  pay  specie, 
where  they  only  calculated  upon  paying  de- 
preciated paper  money.  This  rule  then 
became  necessary  in  all  cases,  where 
money  was  contracted  to  be  paid,  and  the 
words  of  the  law  are  sufficiently  general 
to  comprehend  every  possible  contract 
The  cases  which  are  within  the  letter  of 
the  law  are,  all  debts  and  contracts  entered 
into  in  current  money,  between  the  1st  of 
January,  1777,  and  the  1st  of  January,  1782. 
This  case,  then,  is  strictly  within  it,  and 
is  equally  within  the  mischief  meant 

343  to    be  *provided  against.     It    cannot 


specie  at  the  days  or  times  the  same  were  Incarred 
or  entered  into,  and  upon  payment  of  said  yalae  so 
fonnd  In  specie,  or  other  money  equivalent  thereto, 
the  debtors  or  contractors  shall  be  for  ever  dls- 
charsred  of  and  from  the  said  debts  or  contracts, 
any  law,  custom,  or  usaere  to  the  contrary  in  any 
wise  notwithstanding-.  Provided  always,  neverthe- 
less, That  in  all  cases  where  actual  payments  have 
been  made  by  any  person  or  persons,  of  any  sum  or 
sums  of  the  aforesaid  paper  currency,  at  any  time 
or  times,  either  to  the  full  amount,  or  in  part  pay- 
ment of  any  debt,  contract,  or  obligation  what- 
soever, the  party  payini;  the  same,  or  upon  whose 
account  such  sum  or  sums  have  been  actually  paid, 
shall  have  full  credit  for  the  nominal  amount  of 
such  payments,  and  such  payments  shall  not  be  re- 
duced, any  tninsr  in  this  act,  or  any  other  act  or 
acts,  to  the  contrary  in  any  manner  notwithstand- 
ingr-" 

•"  V.  And  be  it  enacted.  That  where  a  suit  shall  be 
brousrht  for  the  recovery  of  a  debt,  and  it  shall  ap- 
pear that  the  value  thereof  hath  been  tendered  and 
refused,  or  where  it  shall  appear  that  the  non-pay- 
ment thereof  is  owing  to  the  creditor,  or  where 
other  circumstances  arise  which,  in  the  opinion  of 
the  Court  before  whom  the  cause  is  brought  to 
issue,  would  render  a  determination  according  to 
the  above  table  unjust:  in  either  case,  it  shall  and 
may  be  lawful  for  the  Court  to  award  such  judg- 
ment as  to  them  shall  appear  just  and  equitable. 
And  where  any  verdict  hath  been  given  for  dam- 
ages, between  the  first  day  of  January,  one  thou- 
sand seven  hundred  and  seventy-seven,  and  the 
first  day  of  January,  one  thousand  seven  hundred 
and  eighty-two,  and  the  judgment  remains  unsatis- 
fied, it  shall  be  lawful  for  the  several  Courts  within 
this  Commonwealth,  in  a  summary  way,  by  motion 
to  them  made,  either  before  any  execution  issues, 
or  at  the  return  day  of  such  execution,  to  fix,  settle, 
and  direct  at  what  depreciation  the  said  damages 
shall  be  discharged,  having  regard  to  the  original 
Injury  or  contract  on  which  the  damages  are 
founded,  and  any  other  proof  or  circumstances  that 
the  nature  of  the  case  will  admit.— Note  in  Orginal 
Edition. 


be  otherwise  considered,  because  it  is 
a  contract  always  continuing,  unless  the 
law  be  rendered  a  dead  letter.  For  where 
will  the  court  draw  the  line?  Would  debts 
payable  by  installments  in  one,  two,  fifty 
or  a  thousand  years,  come  within  the  law? 
Would  rents  reserved  upon  a  lease  of  an 
hundred  years?  If  all  of  them  would,  this 
would.  If  some  of  them  would  not,  I  ask 
which  they  are,  and  upon  what  principle 
the  discrimination  can  be  made?  I  think 
then  there  is  no  doubt,  but  that  this  case 
comes  within  the  general  rule  established 
by  this  law,  and  that  the  rents  ought  to  be 
reduced  according  to  the  scale,  unless  the 
next  question  to  be  considered  be  against 
me,  and  that  is, 

2dly,  Whether  this  case  be  within  the 
benefit  of  the  5th  section  of  that  law?  That 
section  was  intended  to  reach  the  case  of 
debtors  only,  and  not  that  of  creditors. 
The  two  instances  specified  in  the  first  part 
of  the  clause,  are  clearly  intended  for  the 
benefit  of  the  former,  namely,  1st,  where  the 
debt  has  been  tendered  and  refused ;  and 
2dl3',  ** where  the  non-paymenjt  is  owing  to 
the  creditor.*'  The  third  branch  of  the  sec- 
tion, which  provides  for  cases  in  *^  which 
other  circumstances  arise,  which  in  the 
opinion  of  the  court,  before  whom  the  cause 
is  brought  to  issue,  would  render  a  de- 
termination, agreeable  to  the  above  table, 
unjust" — was  intended  to  comprehend  cases 
not  within  those  specified,  which  could  not 
then  be  foreseen,  and  where  from  other 
causes  the  debtor  might  be  injured,  if  the 
scale  were  strictly  to  be  applied.  On  the 
other  hand,  if  the  court  consider  both 
the  creditor  and  debtor  as  coming  within 
the  operation  of  this  clause,  the  conse- 
quence will  be,  that  the  law  will  furnish  no 
rule  at  all,  and  the  legislature  might  as 
well  have  left  all  cases  to  be  decided  by  the 
court  under  the  5th  section  of  the  law ;  be- 
cause the  construction  which  will  be  con- 
tended for  by  the  counsel  on  the  other  side, 
will  produce  the  very  same  effect,  and  will 
render  the  rule  a  mer«%  nullity.  But  admit 
that  this  case  is  within  the  operation  of 
the  5th  section,  I  insist, 

3dly,  That  it  does  not  warrant  the  court 
in  a  departure  from  the  general  rules  of 
evidence,  or  of  judicial  proceeding.  One  of 
those  general  rules  is,  that  parol  evidence 
is  inadmissible  to  contradict  a  written 
agreement;  another  is,  that  the  jury  are  to 
decide  upon  facts ;  and  the  court  upon  the 
law  arising  out  of  those  facts.  There  is 
nothing  in  this  act,  which  authorises  the 
adoption  of  a  different  rule.  The  evidence, 
if  it  could  properly  have  been  admitted, 
should  have  been  heard  and  decided  upon, 
pending  the  trial,  or  should  have  been 
344  brought  before  the  court  by  *regular 
pleading.  The  case  of  Pleasants  and 
Bibb  in  this  court  and  that  of  L#oudon  and 
Stotsdale  in  the  General  Court  were  deci- 
sions favorable  to  the  appellant. 

But  if  all  these  points  be  against  me,  I 
ask  what  can  this  court  do,  or  how  are  they 
to  decide ;  They  should  have  the  same  means 
of  judging  upon  the  evidence,  that  the  Dis- 
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trict  Court  had,  else  they  cannot  say  whether 
the  opinion  of  that  court  be  right  or  wrong. 
It  is  the  business  of  the  appellee  to  produce 
the  testimony  relied  upon  to  support  that 
judgment;  and  if  it  be  not  ofifered  to  this 
court,  the  judgment  must  be  reversed. 

There  is  another  objection  which  arises 
out  of  the  pleadings,  and  which  I  conceive 
will  be  fatal  to  the  judgment  below.  The 
deed  set  forth  in  the  declaration,  is  sub- 
stantially variant  from  that  offered  in  evi- 
dence. It  is  stated  in  the  declaration,  to 
be  naade  by  the  four  executors  on  the  first 
part,  and  by  the  appellee  on  the  third, 
whereas  it  appears  to  be  executed  by  only 
three  of  the  executors,  and  not  at  all  by  the 
appellee.  This  error  is  not  cured  by  a 
special  verdict,  such  as  this  is,  however  it 
might  have  been  considered  after  a  general 
verdict. 

Washington  for  the  appellee.  As  to  the 
first  point,  Mr.  Lee's  concessions  respecting 
the  motives  which  induced  the  legislature 
to  pass  the  law  in  question,  will  warrant 
me  in  saying,  that  either  the  case  before 
the  court  was  not  intended  to  be  affected 
by  the  scale,  or  if  it  were,  that  it  is  also 
within  the  operation  of  the  5th  clause.  For 
surely,  if  the  inconvenience  and  injustice, 
which  were  intended  to  be  prevented,  be  as 
general  as  Mr.  Lee  admits,  the  legislature 
could  never  be  so  unjust  as  to  provide  a 
partial  remedy,  to  fit  the  case  of  a  partic- 
ular class  of  men  only.  Whether  this  case 
be  within  the  spirit,  or  within  the  letter  of 
the  law,  I  submit  to  the  court  upon  the  fol- 
lowing considerations :  1st,  the  spirit  of  the 
law.  During  the  existence  of  paper  money, 
it  was  well  understood  by  all  men,  that  the 
nominal  rise  of  property  was  produced  by 
the  fall  in  the  value  of  the  circulating  cur- 
rency. The  confidence  of  one  class  of  men 
in  the  public  assurances,  and  the  want  of 
it  in  another,  begot  innumerable  specula- 
tions founded  upon  this  diversity  in  the 
sentiments  of  men ;  and  therefore,  in  all 
temporary  contracts,  the  duration  of  which 
was  limited,  and  which  might  be  complied 
with  whilst  paper  money  circulated,  the 
debtor  calculated  upon  further  depreciation, 
and  the  creditor  upon  the  appreciation  of  the 
money  before  the  time  of  performance 
should  arrive.  Consequently,  paper  money 
was  with  both,  the  standard  by  which  they 

estimated  their  expected  gain.  But 
345      when  the  legislature   put   an    end  *to 

this  standard,  justice  compelled  them 
to  provide  some  other,  by  which  to  adjust 
such  contracts.  But  in  continuing  contracts 
like  the  present,  which  from  their  nature 
were  to  extend  far  beyond  the  possible  ex- 
istence of  depreciated  paper  currency  and 
which  could  never  be  fulfilled,  the  parties 
would  naturally  look  beyond  this  period, 
and  of  course  make  some  thing  more  per- 
manent in  its  value,  than  depreciated 
money,  the  standard  by  which  ^to  estimate 
the  property  contracted  for.  They  could 
never  conjecture,  that  the  legislature  would 
at  a  future  period  pass  a  law  for  scaling 
such  debts,  nor   indeed    any   other,    and  of 


course  would  provide  for  themselves  a  rule 
which  would  be  just,  whatever  might  be 
the  fate  of  paper  money.  This  being  the 
difference  between  temporary  and  petpetual 
contracts,  that  is,  one,  which  might,  the 
other  which  could  not  be  fulfilled  whilst 
paper  money  circulated,  it  follows,  that 
since  the  latter  never  could  require  legisla- 
tive interposition,  so  that  interposition 
never  would  be  exerted.  The  case  put  by 
Mr.  Lee,  of  a  debt  payable  by  installments, 
is  that  of  a  temporary  contract,  and  tho' 
possibly  it  might  extend  beyond  the  period, 
and  therefore  it  is  possible,  that  in  such  a 
case  the  parties  may  have  had  paper  money 
in  view,  yet  it  might  terminate  before.  In 
this  case,  the  fulfillment  of  the  contract 
could  not  possibly  happen  before,  and 
therefore  paper  money  could  not  have  been 
contemplated  by  the  parties. — Again,  the 
act  declares,  that  where  payments  are 
made,  in  satisfaction  of  such  debts  or  con- 
tracts, according  to  the  reduced  value,  the 
payer  shall  be  for  ever  discharged  of  and 
from  such  debts  or  contracts;  which  can 
never  be  construed  to  extend  to  contracts, 
incapable  of  being  discharged  so  long  as 
time  shall  last.  If  then  this  case  be  not 
within  the  spirit,  I  submit  it  2dly,  whether 
it  be  within  the  strict  letter  of  the  law. 
The  act  speaks  of  **debts  and  contracts  now 
remaining  due  and  unfulfilled,  or  which 
may  hereafter  become  due. ' '  Now  this  may 
well  apply  to  common  debts,  payable  either 
at  one,  or  at  different  periods,  for  they  are 
literally  debts,  immediately  that  the  con- 
tracts are  made,  tho'  to  be  discharged  at  a 
future  day.  But  a  rent,  is  not  a  debt  until 
the  time  of  payment  arrives,  insomuch,  that 
if  the  lease  by  any  means  expire  before  the 
rent  become  due,  the  rent  for  the  last  year 
could  hot  at  common  law  be  demanded, 
because  it  being  a  retribution  made  by  the 
tenant  out  of  the  profits  of  the  thing 
leased,  unless  he  have  the  full  enjoyment 
thereof,  he  is  not  bound  to  make  the  retri- 
bution. The  act  therefore  seems  literally 
to     apply     to     debts    due,    or    to    become 

due. 
346  *2dly.  If   this   case    be   within    the 

law,  then  I  contend  with  confidence 
that  it  is  within  the  letter,  as  well  as  the 
spirit,  of  the  5th  clause.  The  words  are 
general  enough  to  comprehend  it,  and  surely 
neither  reason  nor  common  justice  can 
warrant  an  idea,  that  the  legislature  would 
apply  a  partial  remedy  to  a  general  mis- 
chief, and  permit  one  class  of  men  to  suffer, 
who  struggled  equally  in  the  general  clause, 
and  who  were  equally  injured,  with  the 
other,  by  the  delusion  created  by  paper 
money. 

It  is  insisted  3dly,  That  the  mode  of  de- 
cision in  this  case  was  improper.  The 
words  of  the  law  expressly  give  to  the  court, 
the  power  to  render  such  a  judgment  as  the 
principles  of  equity  require,  if  they  be  sat- 
isfied, that  the  circumstances  of  the  case 
would  render  the  general  rule  unjnst.  If 
the  court  are  to  decide  this  question,  upon 
the  circumstances  of  each  case,  the  court, 
must    necessarily    examine    the   witnesses, 
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and  any  other  testimonj  produced  to  estab- 
lish the  facts  upon  which  this  decision  is 
to  be  given.  It  is  perhaps  immaterial, 
whether  this  be  done,  pending  the  trial,  or 
after  verdict;  tho'  I  rather  think  it  most 
proper  after  verdict,  because  until  the  jury 
have  found  whether  any  thing,  and  what 
is  due,  it  would  be  unnecessary,  if  not  im- 
proper, for  the  court  to  decide  the  other 
point.  But  it  is  contended,  that  the  admis- 
sion of  parol  testimony  iti  this  case  was 
improper.  I  cannot  admit  the  position 
either  upon  common  law  principles,  or  upon 
the  construction  of  this  law.  As  to  the 
first,  the  rule  is,  that  parol  evidence  may 
be  admitted  to  explain  doubtful  expres- 
sions in  a  written  agreement,  though 
not  to  contradict  plain  expressions.  Now 
the  rent  in  this  case  is  made  payable  in 
current  money.  But  the  question  is,  what 
sort  of  money  was  meant?  For  specie  was 
current,  tho*  not  as  plentiful  in  1779,  as 
paper  money.  Evidence  was  resorted  to, 
and  it  appeared  to  the  satisfaction  of  the 
District  Court,  that  specie  was  the  sort  of 
current  money  intended.  Proof  of  the  value 
of  property  in  1779.  and  at  this  day,  was 
probably  the  evidence  upon  which  this  con- 
clusion was  formed.  But  however  this  may 
bo.  upon  the  common  rules  of  evidence,  the 
act  warrants  such  proof,  since  the  court, 
in  all  cases  where  there  are  circumstances 
to  authorize  a  departure  from  the  scale, 
are  to  decide  upon  equitable  principles, 
which  they  could  not  do,  if  prevented  from 
hearing  testimony  to  prove  those  circum- 
stances. 

It  is  then  objected,  that  this  court  should 
possess  the  same  means  of  judging,  which 
the  District  Court  had.  I  admit  it;  and 
since  the  judgment  of  that  court  is  in  our 
favor,  and  every  thing  transacted  in  a  court 
of  justice  is  presumed  to  be  rightly 
347  *done,  till  the  contrary  appears,  this 
court  must  affirm  the  judgment.  The 
appellant's  counsel  thought  it  necessary  to 
state  in  his  bill  of  exceptions,  the  general 
weight  of  the  testimony:  why  was  it  not 
as  necessary  to  spread  the  whole  evidence 
upon  the  record?  For  if  he  meant  to  im- 
peach the  judgment,  he  would  have  done 
do,  or  summoned  the  witnesses  to  attend 
this  court. 

As  to  the  objection  respecting  the  vari- 
ance, it  is  easily  answered.  The  deed  is 
no  part  of  the  record,  oyer  of  it  not  having 
been  taken ;  so  that  this  court  cannot  say 
there  is  a  variance  between  the  declaration 
and  the  proof.  If  the  deed  actually  pro- 
duced in  evidence,  was  different  from  that 
declared  upon,  the  appellant  should  have 
excepted  to  the  deed  going  in  evidence  to 
the  jury,  and  spread  it  upon  the  record,  so 
as  to  enable  this  court  judicially  to  notice 
the  variance. 

The  court  will  presume,  after  this  ver- 
dict, that  sufficient,  and  proper  evidence 
was  produced  to  the  jury,  or  else  that  they 
would  not  have  found  that  the  defendant 
had  not  performed  his  covenants,  and  was 
indebted  in  a  particular  sum  for  rent  arrear. 
As  to  this  point  the  verdict  is  general,  and 


carries  with  it  all  the  presumption  in  its 
favor,  which  arises  out  of  general  verdicts. 
The  jury  doubting  upon  a  single  point  of 
law,  the  court  are  only  to  settle  that  doubt. 
Marshall  on  the  same  side.  In  the  expo- 
sition of  a  statute,  we  should  attend  to  the 
mischief  meant  to  be  prevented ;  and  the 
remedy  should  be  made  commensurate 
with  it:  it  should  never  be  extended  be- 
yond the  mischief,  unless  the  expressions 
made  use  of,  are  so  strong,  as  to  render 
such  a  construction  absolutely  necessary. 
The  difference  which  has  been  stated 
between  temporary  and  perpetual  con- 
tracts is  a  striking  one.  In  the  former, 
the  parties  calculated  the  value  of  paper 
money  at  the  day  of  making  the  contract, 
as  well  as  the  probable  value  of  it,  on  the 
day  of  payment.  If  it  continued  to  depre- 
ciate more  rapidly  than  was  expected,  the 
debtor  gained;  otherwise  he  lost.  The  leg- 
islature put  an  end  to  the  delusion ;  and 
rendered  a  performance  of  the  contract  im- 
possible, by  taking  out  of  circulation  that 
medium,  upon  which  both  parties  calcu- 
lated; and  of  course,  it  became  necessary 
to  provide  a  remedy  to  the  evil,  which  the 
situation  of  this  country  had  rendered  in- 
evitable. But  in  contracts,  which,  from 
their  nature  were  calculated  to  continue 
long  beyond  the  time  when  depreciated 
paper  money  could  exist,  or  could  furnish 
a  standard  by  which  to  estimate  the  value 
of  property,  the  parties  would  naturally 
look  beyond  that  time  for  a  standard,  by 
which  to  estimate  the  present  value  of 
348  property,  *and  would  therefore  make 
specie  that  standard.  In  the  first 
case  then,  there  existed  a  mischief,  and  the 
law  is  satisfied,  by  applying  the  remedy  to 
that  case,  in  the  latter,  no  such  mischief 
could  happen,  and  therefore  there  was  no 
necessity  to  provide  a  remedy.  It  is  a 
strained,  rather  than  a. necessary  construc- 
tion to  extend  the  law  to  such  a  case. 

Second  point.  It  is  contended,  that  the 
benefit  of  the  5th  clause  must  be  confined 
to  debtors.  The  words  of  a  law  must  be 
express  and  clear  beyond  doubt,  which  can 
warrant  a  construction  so  manifestly  at 
variance  with  the  fundamental  principles 
of  justice.  On  the  contrary,  the  words  are 
so  general,  that  nothing  could  justif3'  an 
exception,  but  to  prevent  the  gross  par- 
tiality, which  the  construction  on  the  other 
side  tends  to  produce.  It  is  said,  that  the 
two  cases,  which  are  specially  provided  for, 
point  to  the  benefit  of  the  debtors  only.  I 
do  not  think  that  the  first  case  is  intended 
to  benefit  the  debtors,  since  the  creditor  who 
would,  without  this  provision,  have  been 
obliged  to  accept  of  the  identical  money 
tendered  and  refused,  is  to  receive  in  lieu 
thereof,  an  equitable  payment.  Tender  and 
refusal  are  technical  words,  and  will  be 
construed  to  mean  a  legal  tender,  and  not  a 
mere  offer  to  pay.  But  I  rely  upon  the  lat- 
ter part  of  the  5th  clause,  to  prove,  that 
creditors  were  as  much   the  objects  of  jos- 

j  tice    with    the    legislature  as    the  debtors. 

I  Suppose    the    clause    in   question  had  been 
left  out  of  the  law,  then  I    think    it   clear, 
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that  a  judgment  rendered  within  the  period 
daring  which  the  scale  operates,  (being 
undeniably  a  debt)  would  also  have  been 
scaled.  But  the  court,  by  this  clause,  are 
to  fix  at  what  depreciation  the  damages  are 
to  be  paid,  having  regard  to  the  original 
injury  or  contract,  which  by  referring  to  a 
period  antecedent  to  the  judgment,  must 
operate  against  the  debtor.  If  then,  in  the 
latter  branch  of  the  clause,  creditors  were 
intended  to  be  ben^-fited,  upon  what  princi- 
ple can  it  be  said,  that  they  were  intended 
to  be  excluded  in  the  former  part  of  it. 
Again;  in  the  former  part  of  the  clause, 
(let  it  be,  that  the  two  specified  cases  are 
in  favor  of  debtors  only,)  what  can  the 
words  which  follow  mean?  Namely,  **in 
either  case  it  shall  be  lawful  for  the  court 
to  award  such  judgment  as  to  them  shall 
appear  just  and  equitable."  I  might  with 
more  propriety  contend,  that  the  general 
part  of  the  section,  viz:  other  circum- 
stances &c.  relate  exclusively  to  creditors, 
if  the  former  part  related  to  debtors. 

As  to  the  propriety  of  admitting  parol 
testimony,* it  is  to  be  remarked,  that  in  the 
latter  branch  of  the  5th  clause,  this 
349  sort  *of  testimony  is  clearly  to  be 
heard  and  decided  upon  by  the  court, 
without  bringing  it  before  them  by  special 
pleading,  and  why  is  it  to  be  excluded  in 
the  former  part  of  the  clause?  But  it  is 
contended,  that  by  our  construction,  there 
would  be  no  general  rule  at  all.  In  ordi- 
nary cases,  men  (nay  settle  their  differences 
by  referring  to  the  scale,  without  the  ne- 
cessity of  a  suit,  and  this  extraordinary 
remedy  is  provided  only  for  extraordinary 
cases. 

As  to  the  objection,  that  all  the  evidence 
which  was  laid  before  the  District  Court, 
should  appear  before  this,  it  is  be  observed 
that  the  bill  of  exceptions  renders  it  unnec- 
essary; for  it  admits  as  does  also  the  judg- 
ment of  the  court,  that  there  were 
circumstances  proved  to  the  court  sufficient 
to  except  this  case  from  the  general  rule, 
and  the  only  objection  relied  upon,  is  the 
impropriety  of  the  court's  hearing  and  de- 
ciding upon  such  testimony ;  so  that,  if  we 
be  right  in  contending  that  the  court  below 
were  authorised  to  hear  parol  evidence,  there 
is  an  end  of  this  question.  But  if  it  should 
be  determined,  that  the  evidence  ought  to 
have  been  spread  upon  the  record  by  the 
plaintiff,  the  court  will  then  send  back  the 
cause  for  that  purpose:  since  in  cases  like 
this,  (as  in  appeals  from  decisions  respect- 
ing mills,  wills  and  roads, )  the  practice  as  to 
this  subject  remains  yet  unsettled. 

L^e  in  reply.  If  the  act  of  Assembly 
does  not  apply  to  cases  of  rents  which  have 
become  due  since  1781,  it  does  not  apply  to 
antecedent  rents;  and  if  this  action  had 
been  brought  for  the  rent  due  in  1780,  could 
it  have  been  contended  that  it  should  not 
be  scaled?  For  it  seems  to  be  admitted, 
that  this  would  have  been  a  debt  due  when 
the  law  passed,  and  of  course,  literally 
within  it.  And  if  such  a  rent  would  have 
been  subject  to  the  scale,  the  rents  which 
afterwards  became  due  were,    because   the 


law  is  general,  and  I  know  no  rule  by  which 
to  limit  its  operation.  It  is  said,  that  the 
5th  clause  forms  an  exception,  only  in  ex- 
traordinary cases.  But  I  ask,  how  are 
these  to  be  distinguished  from  ordinary 
cases,  until  they  are  all  brought  before  the 
court  and  examined?  So  that  the  conse- 
quence would  be,  what  I  before  stated ;  that 
the  law  forms  no  general  rule  at  all,  but  is 
a  mere  nullity,  if  we  apply  it  to  creditors  as 
well  as  debtors. 

As  to  the  argument,  that  this  is  no  debt 
till  it  become  due,  it  is  surely  as  much  a 
debt  before  the  time  of  payment,  as  where 
money  is  payable  on  a  precedent  condition, 
which,  it  is  not  contended,  would  not  be 
within  this  law. 

I  differ  very  widely  from  Mr.  Marshall  in 
the  construction  of  the  last  branch  of  the 
5th  section.  It  seems  intended  exclu- 
350  sively  *for  debtors;  for  if  a  judgment 
had  been  rendered  for  damages  before 
1781,  execution  might  have  issued  for  the 
nominal  amount  against  the  debtor,  who 
would  have  been  without  remedy  (unless 
perhaps  in  equity,)  but  for  this  provision 
in  his  favor,  authorising  the  court,  on  mo- 
tion of  the  debtor,  to  adjust  the  damages, 
which  ought  to  be  paid  in  specie. 

The  Court  took  time  to  consider,  and  af- 
terwards mentioned  to  the  bar  a  doubt, 
which  had  occurred  as  to  the  plaintiff's 
title,  which  they  desired  might  be  argued. 
It  was,  that  only  three  of  the  executors  ap- 
pear to  have  executed  the  lease. 

Lee.  The  testator  devises  the  land  in 
question  to  the  appellee,  and  the  executors 
have  a  mere  power  uncoupled  with  an  in- 
terest: and  the  law  is  well  settled,  that  in 
such  a  case  all  the  executors  must  join  in 
executing  the  power.  The  power  is  given 
to  the  executors  not  in  their  capacity  as 
executors,  in  which  case  perhaps  those  only 
who  qualified  might  execute  it,  but  it  is  a 
confidential  trust  reposed  in  them  by  name, 
because  he  speaks  of  them  as  his  executors 
thereafter  named,  and  it  is  therefore  the 
same,  as  if  he  had  given  the  power  to  those 
four  persons,  (naming  them,)  without  stil- 
ing  them  his  executors. 

The  deed  therefore  is  void,  and  of  course 
it  cannot  be  the  foundation  of  an  action. 
The  court  cannot  presume  the  other  execu- 
tor to  be  dead.  He  cited  Pow.  on  Dev. 
292—294.  Co.  Littl.  446. 

Washington.  I  shall  contend  1st,  That 
it  was  not  necessary  for  all  the  executors 
to  join  in  the  deed.  2dly,  If  it  were  neces- 
sary, that  it  appears  judicially  to  the  court, 
that  all  of  them  did  join.  3dly,  If  both 
points  be  against  me,  yet  that  we  are  en- 
titled to  recover. 

1st,  There  is  an  obvious  distinction,  be- 
tween a  power  given  to  executors  in  their 
official  capacities,  and  one  which  is  confined 
to  them  as  individuals.  In  the  former,  if 
all  the  executors  do  not  qualify,  still  those 
who  do,  answer  the  description,  and  being 
executors,  may  as  such,  execute  the  power. 
But  if  the  power  be  given  to  A,  B  and  C, 
who  are  also  named  executors,  A  and  B 
cannot  act,  because  the  confidence  was  not 
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placed  in  them  unless  united  with  the  other 
executor.  Now  the  devise  in  this  case  is  of 
the  former  sort,  that  is,  to  his  executors, 
whose  names  are  afterwards  mentioned, 
and  the  court  will  not  presume  that  more 
qualified  than  have  executed  the  deed,  un- 
less the  contrary  appear. 

But  2dly,  the  court  must  take  notice,  that 
all  the  four  joined  in  the  deed.  The  decla- 
ration states  it  expressly.  The  defendants 
without  demanding  oyer,  so  as  to  en- 
351  able  the  court  to  take  advantage  *of 
the  variance,  if  it  existed,  plead,  that 
they  have  performed  the  covenants  con- 
tained in  the  deed  declared  upon.  On  the 
trial,  no  variance  is  discovered,  or  excepted 
to,  and  the  jury  find,  that  the  defendants 
have  not  performed  the  covenants,  but  that 
the  plaintiff  has  sustained  damages  by  the 
breach  of  them,  submitting  to  the  court  a 
single  point  of  law,  which  is  not  that  now 
under  debate.  As  to  every  material  fact  in 
the  cause,  this  is  a  general  verdict,  and 
every  thing  necessary  to  induce  such  a  find- 
ing, without  the  proving  of  which  it  ought 
not  to  have  been  found,  will  be  presumed. 
This  court  therefore  must  take  it,  that  such 
a  deed  as  is  declared  upon  was  produced  in 
evidence  to  the  jury,  and  tho'  a  different 
one  appears  in  the  record,  yet  it  cannot  be 
noticed  as  being  that  deed,  since  it  is 
neither  made  a  part  of  the  record  by  oyer, 
nor  by  a  bill  of  exceptions. 

3dly,  This  deed  which  appears  in  the  rec- 
ord, and  which  for  the  sake  of  argument 
may  be  considered  as  that  declared  upon,  is 
executed  by  the  appellants,  who  grant  a 
rent — charge  to  the  appellee.  The  decla- 
ration states,  that  the  appellants  entered 
by  virtue  thereof,  and  were  and  still 
are  seised  and  possessed.  The  jury  have 
*  found  in  favor  of  the  plaintiff.  This  fact 
then  must  be  considered  as  established,  that 
the  appellants  have  enjoyed  the  land  ever 
since  the  conveyance  to  them.  They  are 
therefore  estopped  by  their  deed,  to  say, 
that  the  grantors  had  no  right  to  convey, 
but,  are  bound  to  make  the  stipulated  ret- 
ribution during  the  period  that  they  have 
enjoyed  the  possession,  whatever  latent 
right  the  appellee  may  have  to  recover  the 
possession  on  account  of  a  defect  in  the 
conveyance.  When  the  appellee  does  this, 
then  and  not  before  his  right  to  rent  will 
cease. 

The  PRESIDENT.  The  first  point 
which  merits  our  attention,  is  the  objection 
to  the  plaintiff's  title,  to  which  two  suffi- 
cient answers  are  given,  1st,  The  non-ex- 
ecution of  the  deed  by  the  fourth  executor, 
does  not  appear  judicially  to  the  court. 
The  declaration  states,  that  all  the  execu- 
tors made  the  deed.  The  plea  (if  it  do  not 
admit  the  fact, )  does  not  deny  it,  and  the 
verdict  which  as  to  this  point  is  to  be  con- 
sidered as  a  general  one,  confirms  it ;  nor 
can  we  consider  this  fact  as  being  contra- 
dicted by  the  deed  which  appears  in  the 
record.  2dly,  The  declaration  charges  en- 
joyment of  the  property  by  the  appellants, 
during    the    term    for    which    the   rent   is 


claimed,  which  is  sufficient  to  maintain  the 
action,  without  deciding  how  far  the  doc- 
trine of  estoppl6s  applies  to  the  case. 

We  ccme   next    to    the    merits.     The   1st 
question  is,  if  this  contract  for  rent  be  sub- 
ject to  be  scaled  at  all,   under  the  2d 

352  ^section    of   the  act  of  1781 :  and  if  it 
be,  then,  2dly,  whether  it    be    within 

the  5th  section  of  that  law,  so  as  to  vt  arrant 
the  court  in  adjusting  it  upon  equitable 
principles.  3dly,  Whether  the  mode  of  ad- 
justment be  a  proper  and  legal  one. 

1st,  It  may  be  premised,  that  the  law  in 
question,  tho'  rendered  necessary  by  the 
peculiar  situation  of  this  country,  at  that 
time,  was  certainly  retrospective  in  its 
operation,  and  the  subject  was  of  an  ex- 
tremely delicate  nature. 

The  objection  is,  that  the  act  meant  only 
tu  respect  temporary  contracts,  which  might 
probably  be  fulfilled  during  the  existence 
of  paper  money,  and  which  the  parties  could 
not  contemplate  to  continue  forever:  that 
of  course,  the  legislature  did  not  mean  to 
scale  rents  payable  annually,  and  for  an 
interminable  course  of  time,  whfen  even  the 
remembrance  of  paper  money  might  be 
retained.  There  is  certainly  considerable 
weight  in  the  argument.  On  the  other  side 
it  is  contended  with  much  strength,  that  the 
legislature  in  fixing  the  scale  at  the  time 
of  the  contract,  and  not  at  the  time  or  times 
of  future  payments,  seem  to  have  supposed, 
that  the  price  was  fixed  by  the  idea,  which 
the  parties  then  entertained  of  the  relative 
value  of  paper  to  specie.  To  govern  our 
enquiries  upon  this  subject  by  a  loose  com- 
parison of  the  rent,  with  the  thing  for 
which  it  is  to  be  paid,  would  prove  quite 
unsatisfactory — ;£'78  for  three  quarters  of 
an  acre  of  naked  ground,  may  appear  as 
high  in  specie,  as  that  sum  in  paper  money, 
reduced  by  the  scale  to  £3:  10,  is  unreason- 
ably low.  Our  safest  and  only  guide  is  to 
pursue  the  words  of  the  law,  which  plainly 
include  this  case,  being  a  contract  for  pay- 
ment of  current  money  at  future  days.  The 
act  is  general,  and  not  limited  as  to  por- 
tions of  time,  nor  can  the  court  draw  a  line 
between  a  contract  for  payment  at  the  end 
of  two  days  or  of  twenty  years  or  more. 
The  act  excepts  the  cases  of  contracts  for 
gold  or  silver  coin,  tobacco,  or  other  specific 
property,  and  if  it  be  true,  that  an  excep- 
tion proves  the  rule,  we  must  decide  that  all 
other  contracts  are  within  the  law.  The 
objection  that  one  payment  would  discharge 
the  whole  contract,  was  well  answered  by 
the  appellant's  counsel,  when  he  observed, 
that  the  discharge,  was  meant  to  be  co- 
extensive with  the  payment  only,  and  not 
to  effect  demands  becoming  due  at  future 
days,  by  the  same  contracts. 

2dly,  Although  the  second  clause  has  es- 
tablished a  general  rule  for  adjusting  con- 
tracts, where  no  particular  circumstances 
intervene,  yet  the  5th  section  has  allowed 
the  equitable  interposition  of  courts,  in 
cases  of  pfirticular  hardship  as, 

353  *lst.  Where  it  shall  appear  that  the 
value  of  the  debt  hath    been  tendered 

and  refused. 
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2dly,  Where  it  shall  appear  that  the  non- 
payment is  owing  to  the  creditor.  Or  3dly, 
where  other  circumstances  occur  which,  in 
the  opinion  of  the  court  before  whom  the 
cause  is  brought  to  issue,  would  render  a 
determination  according  to  the  scale  unjust. 
In  either  case,  the  law  authorises  the  court 
to  award  such  judgment,  as  to  them  shall 
appear  just  and  equitable. 

It  is  objected  1st,  that  the  application  for 
this  equitable  interposition  of  the  court, 
can  come  from  the  debtors  only ;  that  the 
clause  tinder  consideration  was  intended 
exclusively  for  their  benefit,  and  not  for 
that  of  the  creditors,  and  that  this  was  so 
decided  in  the  General  Court.  I  do  not 
know  the  cases  alluded  to,  but  am  persuaded 
they  must  have  afisen  from  one  of  the  two 
branches  of  the  clause,  which  are  clearly 
intended  for  the  benefit  of  debtors  only; 
for  it  would  seem  strange  for  any  court  to 
determine  under  the  3d  branch  of  the  clause, 
if  circumstances  appear  which  would  render 
the  application  of  the  general  rule  unjust 
to  the  creditor,  that  the  court  were  not  at 
liberty  to  give  a  just  and  equitable  judg- 
ment for  him,  as  well  as  for  the  debtor,  in 
a  similar  situation.  Such  partiality  can- 
not fairly  be  imputed  to  the  legislature, 
and  it  would  require  strong  words  to  induce 
such  a  construction.  In  this  law  there  is 
not  the  slightest  ground  for  it. 

Another  objection  contended  for  is,    that 
this  clause,  if  construed   to  apply  to   cred- 
itors, as  well  as  to  debtors,    would   render 
the  second  section  a  mere  nullity,  and  would 
entirely  destroy  the   effect  of   the    general 
rule,  by  leaving  the  whole  subject  at  large, 
and  to  depend  upon  the  various  opinions  of 
the    different   courts.     If  this  would  be  the 
case,  are  the   court    at   liberty'  to    reject  a 
positive  law,  because  its  effects  may  be  in- 
convenient?   But  how  does  this  differ  from 
the  common  case  of  exceptions  from  a  gen- 
eral law?    The  latter  is   to    prevail   in    all 
g-eneral  contracts,    unattended    by  any  par- 
ticular circumstances,  and  is  to  be  departed 
from  only  when  such   circumstances  occur, 
^gain ;  does  it  not  fall  within   the   general 
system  of  jurisprudence,  which  although  it 
fixes  rules  of  decision   governing  courts  of 
law,     allows    a    departure    from    them    in 
equity,  upon  circumstances  of   fraud  or  ac- 
cident; yet  different   chancellors  entertain 
different  opinions  as  to  the   application  of 
those  circumstances,  and  courts  of  law  differ 
daily  in  the  construction   of  statutes,  deeds 
and  wills.      So  likewise,    juries   fre- 
354      quently,    in  the  *same   cause,  and  on 
the  same  evidence,  not  to   say  on  the 
same  point,  in  different   courts,    give   con- 
trary verdicts.     Yet  this  does  not  furnish  a 
sufficient  reason  for  restraining  the  different 
courts,  and  juries  from  proceeding  to  try  all 
cases  before  them. 

Upon  the  whole,  we  must  decide,  that  the 
X>istrict  Court  had  a  power,  under  this 
clause,  to  enquire  into  the  circumstances 
o-f  this  contract,  and  from  a  view  of  them, 
to  determine  whether  an  adherence  to  the 
scale  in  this  case  would  be  unjust,  either 
SL9    to  the  plaintiff,  or  as  to  the  defendant. 


and  to  substitute  such  other  rule,  as  to  them 
might  seem  more  just  and  equitable. 

But  3dly,  How  are  those  circumstances  to 
be  brought  before  the  court,  and  to  be  de- 
cided upon?  This  is  a  question  of  some 
difficulty. 

The  1st  method  is  by  a  special^  verdict, 
stating  the  facts  and  circumstances,  and 
leaving  it  to  the  court  to  decide  upon  them, 
whether  the  scale  should  be  applied,  and  if 
so,  whether  by  the  legal  rule,  or  by  any 
other?  This  seems  to  be  the  most  proper 
method  as  complying  strictly  with  the 
words  of  the  law,  and  according  with  the 
ordinary  modes  of  trial.  Indeed  in  this 
case,  which  is  not  an  action  of  debt  for 
rent  certain,  but  of  covenant  for  damages 
to  be  ascertained  by  the  jury,  the  jury 
might  upon  evidence  of  the  intention  of  the 
parties,  encrease,  or  diminish  the  damages, 
and  these  they  might  find  in  specie,  and  so 
determine  the  question  by  a  general  verdict. 

Another  method  would  be,  for  the  court 
to  hear  t^ie  evidence  of  those  circumstances, 
on  the  trial,  and  to  instruct  the  jury  as  to 
the  point  of  scaling,  subject  to  the  controul 
of  the  court  as  in  other  cases,  in  setting 
aside  the  verdict,  if  their  opinion  be  disre- 
garded ;  or  perhaps,  if  the  evidence  be  heard 
at  the  trial,  and  a  general  verdict  given, 
the  words  of  the  law  might  justify  the  court 
in  entering  a  judgment  for  a  sum  different 
from  that  found  by  the  jury,  assigning  as 
a  reason  for  this  departure,  that  circum- 
stances required  a  deviation  from  the  legal 
scale,  and  the  adoption  of  another  for  the 
purposes  of  justice.  But  in  either  case, 
it  would  be  the  business  of  the  party  who 
is  dissatisfied  with  the  opinion  of  the  court, 
to  state  the  evidence  in  a  bill  of  exceptions, 
that  so  the  question  might  properly  be 
brought  before  a  Superior  Court.  Whether 
this  mode,  or  that  by  way  of  special  verdict, 
be  adopted,  the  influential  circumstances 
may  be  proved  by  parol  evidence,  and  the 
parties,  as  to  those,  are  not  confined  by  the 
written  contract.  If  it  were  otherwise, 
the  clause  would  be  vain  and  nuga- 
355  tory ;  since  I  cannot  conceive,  *what 
circumstances  could  appear  in  the 
contract  itself,  to  induce  a  departure  from 
the  scale,  unless  the  payment  is  stipulated 
to  be  made  in  specie,  or  in  some  specific 
property,  which  would  at  once  take  the  case 
out  of  the  law  altogether. 

The  scale,  it  is  to  be  observed,  was  former 
subsequent  to  the  destruction  of  paper 
money,  and  on  conjecture  only ;  and  that 
drawn  from  the  ideas  of  mercantile  men, 
not  of  the  bulk  of  society.  The  contracts  of 
men  should  be  governed  by  the  comparative 
value  of  paper  to  specie,  as  they  understood 
it  when  those  contracts  were  entered  into; 
and  if  that  be  more,  or  less  than  the  rate 
at  which  the  scale  afterwards  settled  it,  the 
latter  ought  not  to  be  a  rule  for  them.  Cir- 
cumstances therefore  tending  to  illucidate 
their  ideas  upon  this  subject,  collected  from 
their  expressions  in  the  treaty,  the  general 
opinion  of  the  parties,  and  of  others  in  the 
neighborhood  at  the  time,  and  such  like, 
seem  to  be  what  the  law  contemplates,  and 
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can  only  be  collected  from  parol  testimony. 
It  is  loose  indeed;  but  it  rests  with  the 
judges  as  in  other  cases  of  evidence,  to  say 
whether  it  produces  conviction  on  their 
minds  or  not. 

The  objection  therefore  is  not  to  the 
court's  luiving  (in  this  case)  admitted  parol 
proof  of  the  circumstances,  but  the  doubt 
arises  as  to  the  time  and  manner  of  that 
admission.  For  neither  of  the  modes,  be- 
fore stated  as  proper,  have  been  pursued ; 
but  one  wholly  new,  and  in  my  mind  ir- 
reconcileable  with  every  idea  of  propriety. 
A  jury  are  sworn,  who  find  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the 
court,  whether  the  money  ought  to  be 
scaled,  and  in  what  manner,  under  the  act 
of  Assembly,  without  stating  a  single*  fact, 
or  circumstance,  to  enable  the  court  to  de- 
cide upon  the  question.  If  the  court  were 
right  in  proceeding  to  judgment  on  this  ver- 
dict, they  were  bound  to  decide  as  the  case 
appeared  upon  the  contract  itself.  And  if 
they  judged  it  to  be  within  the  second  sec- 
tion, which  they  appear  to  have  done, 
they  should  have  scaled  it,  since  no  cir- 
cumstances were  disclosed  to  shew  the  legal 
scale  to  be  unjust.  Instead  of  this,  after 
deciding  that  the  contract  was  within  the 
law,  they  examine  witnesses,  and  upon  their 
testimony,  enter  judgment  for  the  whole 
sum  in  specie,  saying  *'thatit  appeared  the 
rent  was  expected  to  be  paid  in  specie.'* 

This,  it  is  contended,  is  warranted  by  the 
law,  which  givesto  the  court,  the  power  of 
hearing,  and  of  judging  of  the  circum- 
stances, exclusive  of  the   jury,    and  that  at 

the  time  of  entering   their  judgment. 
356  *But  1st,    I   doubt    whether   the  act 

does  any  more  than  give  the  court  ju- 
risdiction over  the  enquiry,  and  whether 
the  trial  is  not  to  proceed  as  in  ordinary 
cases,  in  which  the  jury,  if  they  please, 
may  decide.  For  1st,  the  words  are,  **the 
court  before  whom  the  cause  is  brought  to 
issue"  which  are  proper  words  to  give  ju- 
risdiction. 2dly,  A  jury  must  be,  and  was 
sworn  to  try  the  issue,  and  surely,  that  was 
the  time  to  bring  forward  the  evidence  as 
to  this  collateral  point,  for  which  both  par- 
ties ought  to  be  prepared.  3dly,  The  con- 
stitution declares,  **that  the  trial  by  jury 
is  preferable  to  all  others,  and  ought  to  be 
held  sacred."  To  go  no  farther,  it  may  be 
afifirmed,  that  this  mode  of  trial  is  never  to 
be  taken  away  by  implication,  or  without 
positive  words  in  an  act  of  Assembly. 
Laws  for  this  purpose  sometimes  give  the 
court  an  express  power  to  proceed,  without 
the  solemnity  of  a  jury;  most  usually  to 
proceed  upon  motion  in  a  summary  way,  by 
which,  the  same  thing  is  understood.  Of 
this,  there  is  an  instance  in  this  clause, 
where  a  power  is  given  to  the  courts  to 
regulate  judgments  entered  up  during  the 
existence  of  paper  money.  The  different 
expressions  in  that,  and  the  part  under 
consideration,  operate  strongly  against  the 
exclusion  of  the  jury  from  a  part  in  this 
decision,  and  against  the  taking  of  it  out 
of  the  ordinary  mode  of  trial. 
But  2dly,  Suppose  the  court  have  the  ex- 


clusive power  of  decision,  surely  it  must 
come  before  them  in  a  regular  manner,  and 
at  a  proper  time ;  that  is  to  say,  by  way  of 
direction  to  the  jury  in  case  a  general  ver- 
dict be  found,  or  by  a  judgment  given  upon 
a  special  verdict:  or  the  point  might  be  re- 
served on  a  proper  state  of  facts,  entered 
upon  the  record:  none  of  which  have  been 
observed  in  this  case. 

I  said,  that  if  the  court  could  give  judg- 
ment on  this  verdict,  it  should  have  been 
for  the  "money  legally  reduced,  since  the 
contract  was  within  the  law,  and  no  cir- 
cumstances are  disclosed  to  take  the  case 
out  of  the  general  rule.  And  strictlj'  speak- 
ing, such  judgment  might  perhaps  be 
proper,  since  enough  is  found  to  enable 
the  court  to  decide  upon  the  face  of  the 
contract ;  and  it  would  seem  to  be  no  good 
reason  for  awarding  a  venire  facias  de 
novo,  that  such  circumstances  are  not 
stated,  since  it  may  from  thence  be  pre- 
sumed   that    none   such  were  proved  to  the 

jury. 

However,  since  the  record  discovers,  that 
there  are  circumstances  which  induced  the 
district  judges,  to  depart  from  the  scale, 
though  now  determined  to  have  been  im- 
properly brought  forth ;  the  party  ought  not 

to  be  precluded  from  the  benefit  of 
357      those  circumstances  *if  disclosed  in  a 

regular  way,  and  the  justice  of  the 
case  will  be, best  attained,  by  awarding  a 
venire  facias  de  novo. 

Judgment  reversed,  and  a  new  trial  di- 
rected.   

Wroe  V.    Washington,    Butler  and   Nevison. 

•  October  Term.  17W, 

Bills  of  Exception— Effect  as  a  Demurrer  to  Evidence.*— 

A  bill  of  exceptions  cannot  be  considered  as  a  de- 
murrer to  evidence.  In  the  latter,  the  Court  may. 
If  the  case  be  clear,  refuse  to  compel  the  other 
party  to  join,  and  may  Instruct  the  jury,  or  leave 
the  question  with  them. 
Non-Suit -RIffht  of  Court  to  Compel.— The  Court  can- 
not compel  the  plaintiff  to  suffer  a  non-suit 


«Blll5  of  Exception—Effect  as  a  Demurrer  to  Evidence. 

—On  this  question  the  principal  case  Is  cited  and 
approved  in  foot-note  to  Keel  v.  Herbert,  1  Wash.  208: 
Smith  v.  Sefirar.  8  Hen.  &  M.  897;  Lovell  v.  Arnold.  2 
Munf.  176:  Holllnsrsworths  v.  Dunbar.  5Munf.  IW: 
Brooke  v.  Youngr,  8  Rand.  118:  C.  &  O.  R.  Co.  v.  Spar- 
row, 98  Va.  632,  37  S.  E.  Rep.  302. 

Demurrer  to  Evidence— Joinder.— In  Green  v.  Back- 
ner,  6  Lel^rh  88.  it  is  said :  "There  was  no  reason  ifhy 
the  defendants  should  not  have  been  compelled  to 
join  in  the  demurrer  to  evidence.  The  evidence  de- 
murred to,  was  not  plainly  against  the  demurrant 
and  therefore  does  not  come  within  the  Influence  of 
the  decisions  of  Thweat  v.  Ftnch,  1  Wash.  817,  IVrof 
V.  }\a$hinaton,  1  Wash.  857.  and  Dunbar  v.  Beale,  5 
Munf.  24.  The  evidence,  though  parol,  was  not  loose 
and  indeterminate,  but  explicit,  and  admitted  of  no 
variance.  It  was  therefore,  within  the  rule  laid 
down  by  Judge  Roank,  In  Hyers  v.  Wood,  2  Call  574." 
The  principal  case  is  cited  on  this  question  in  foot- 
note to  Trout  V.  Va.  &  Tenn.  R.  Co.,  28  Gratt  619.  See 
monographic  notes  on  "Bills  of  Exception**  appended 
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Pleadiflff  and  Practice— Dedaratlon  -Vaiiaficet~C«M  at 

Bar.— Declaration  statins  an  agreement  tbat  tbe 
plaintiff  would  rent  and  furnish  a  house  at  L..  and 
board  the  defendant  and  bis  Clerks  for  so  much 
each.  The  agreement  proved  was.  tbat  be  would 
board  the  defendant  and  bis  Clerks  at  L.  for  the 
sums  stated  in  the  declaration.  Tbe  variance  is 
not  material. 

This  was  a  special  action  on  the  case, 
brought  by  the  appellant  against  the  appel- 
lees in  the  County  jCourt  of  Westmoreland. 
The  declaration  stated  an  agreement  be- 
tween the  appellant  and  the  appellees,  that 
the  former  should  rent  and  furnish  a  house 
in  Leeds  Town,  and  entertain  one  of  the 
appellees,  two  of  their  store  keepers,  and  a 
servant,  with  meat  and  drink  for  one  year, 
for  which,  the  appellees  agreed  to  pay  him, 
for  the  three  first,  £2S  each,  for  the  last 
;^8;  and  that,  in  consideration  of  the  ap- 
pellant's having  undertaken  to  rent  and 
furnish  a  house,  and  to  entertain  the  said 
four  persons  as  aforesaid,  the  appellees 
promised  to  pay  &c.  and  avers  performance 
on  his  part  &c.  The  breach  assigned  is  in 
the  non-payment  of  the  stipulated  sums. 
Plea,  non  assumpsit.  The  appellees  at  the 
trial,  moved  for  a  nonsuit,  because  the  "evi- 
dence did  not  correspond  with  the  declara- 
tion, which  being  over-ruled,  they  filed  a 
bill  of  exceptions,  stating,  ''that  the  plain- 
tiff did  not  prove  that  any  contract  had 
been  made  betweep  the  plaintiff  and  de- 
fendants respecting  the  renting  of  a  house 
in  Leeds  Town  as  mentioned  in  the  decla- 
ration, on  the  contrary  it  appeared  by  a 
witness,  that  the  plaintiff  had  applied  to 
the  defendants  upon  this  subject,  inform- 
ing them,  that  he  had  rented  a  house  in 
Leeds  Town  for  the  purpose  of  taking 
boarders,  and  requested  the  defendants  to 
board  their  assistants  with  him :  that  there 
was  no  proof  of  any  application  having 
been  made  by  the  defendants  to  the  plain- 
tiff touching  tne  board  of  the  said  assistants 
in  the  town  of  Leeds,  before  the  offer  was 
made  as  aforesaid  by  the  plaintiff  to  the 
defendants,  nor  did  it  appear  in  evidence, 
that  any  other  contract  had  been  made  be- 
tween the  parties  except  such  as  is  above 
stated.  Whereupon  the  defendants  did  ob- 
ject, that  no  such  contract    as   that  laid  in 

the  declaration  had  been  proved,  and 
358      *moved    for    a    nonsuit."     The   court 

refused  to  nonsuit  the  plaintiff,  be- 
cause it  appeared  that  the  price  at  which  the 
assistants  were  to  be  boarded  by  the  plain- 
tiff was  ;f83  per  annum.  The  jury,  found 
a  verdict  for  the  appellant,  and  upon  an 
appeal  to  the  District  Court,  the  judgment 
was  reversed,  and  a  nonsuit  awarded,  from 
which  the  plaintiff  below  appealed  to  this 
court. 

Marshall  for  the  appellant.     The  1st  ques- 


to  Stoneman  v.  Com.,  25  Qratt.  887.  and  "Demurrer  to 
the  Evidence"  appended  to  Tutt  v.  Slaug-bter,  5 
Gratt.  8M. 

fPto^loflT  and  Practice— Declaration— Variance.— 
The  principal  case  is  cited  in  Brooks  v.  Scott.  2 
Munf.  847. 


tion  is,  if  the  variance  between  the  decla- 
ration and  the  evidence  be  material.  2dly, 
Tf  material,  whether  the  Inferior  Court 
erred  in  the  judgment  which  they  gave. 

1st,  The  variance  is  certainly  not  a  sub- 
stantial one,  since,  whethenthe  agreement 
was  to  board,  or  to  rent  and  furnish  a  house 
and  board,  the  appellant  in  either  case,  was 
entitled  to  the  stipulated  sum,  and  no  more 
is  claimed.  The  renting  and  furnishing  of 
a  house  were  circumstances  entirely  uncon- 
nected with  the  services  to  be  performed 
by  the  appellant,  and  for  which  alone,  he 
was  to  be  paid. 

2dly,  The  motion  made  was  for  a  nonsuit. 
It  has  been  so  repeatedly  decided  in  this 
place,  that  a  plaintiff  cannot  be  compelled 
to  suffer  a  nonsuit,  that  the  judgment  below 
will  surely  not  be  reversed,  because  that 
was  refused  which  this  court  has  declared 
ought  not  to  have  been  directed.  If  the 
court  had  given  an  improper  direction,  or 
opinion  to  the  jury,  it  would  be  subject  to 
the  correction  of  this  court?  But  that  was 
not  done.  The  Inferior  Court  decided  prop- 
erly upon  the  point  submitted  to  them,  and 
their  judgment  was  therefore  improperly 
reversed. 

Washington  for  the  appellee.  If  the  con- 
tract laid,  be  proved  to  be  made  upon  a 
different  consideration,  from  that  stated  in 
the  declaration,  or  on  that  and  some  other, 
the  variance  is  fatal.  Bull.  Ni.  Pri.  147. 
In  Gilb.  Law  of  Evid.  183,  it  is  laid  down 
*'that  in  all  special  actions  on  the  case,  the 
allegata  and  probata  must  correspond ;  for 
since  in  verbal  contracts  where  the 
identity  is  not  clearly  ascertained  in  the 
declaration,  and  where  it  cannot  be  other- 
wise known  till  the  trial,  if  a  latitude  were 
allowed  that  contracts  might  be  considered 
as  the  same,  which  did  not  substantially 
differ,  no  man  by  the  allegation  could  pre- 
pare for  his  defence.*' 

These  rules  of  law  are  in  strict  con- 
formity with  the  real  and  substantial  pur- 
poses of  a  declaration ;  which  are,  1st,  to 
apprize  the  defendant  of  the  nature  of  the 
charge,  and  2dly,  to  enable  him  by  a  refer- 
ence to  the  record  itself,  to  plead  the 
359  judgment  in  *bar  to  a  second  action, 
for  the  same  cause.  To  discover 
whether  the  variance  in  this  case  be  mate- 
rial or  not,  let  mc  suppose  that  there  had 
been  at  one  time  such  a  contract  as  is 
stated,  and  at  another,  such  a  contract  as 
is  proved,  and  this  is  at  least  a  possible  case. 
Suppose  a  judgment  obtained  upon  the  con- 
tract as  stated,  and  another  action  brought 
some  years  after  upon  the  contract  as  proved  ; 
could  the  former  judgment  be  pleaded  in 
bar?  surely  not.  Again ;  suppose  the  de- 
fendants had  had  a  witness  material  for 
them  as  to  the  first  contract,  and  another 
as  to  the  second :  when  the  plaintiff  found 
the  defendants  prepared  to  meet  him  upon 
the  contract  as  laid,  he  had  only  to  shift 
his  ground  at  the  trial,  and  prove  the  sec- 
ond contract,  upon  which  he  discovered  the 
defendants  were  unprepared.  By  strictly 
requiring    a   close  correspondence    between 
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the  allef^ation  and  the  proof,  the  plaintiff 
can  never  be  injured,  because  knowing^  his 
own  case,  it  must  be  his  own  fault  if  he 
mistate  it.  But  infinite  mischief  will  en- 
sue from  breaking  in  upon  the  rule,  since 
we  are  then  at.sea,  at  the  mercy  of  nice 
and  capricious  distinctions,  without  any 
certain  guide  to  direct  us. 

The  variance  is  said  not  to  be  material, 
because  in  either  case,  the  appellant  was 
entitled  to  £S3,  and  for  this  he  has  brought 
his  action.  But  if  the  plaintiff  state  what 
he  might  with  propriety  have  omitted,  yet 
having  stated  it,  he  must  prove  it,  for 
otherwise  the  cases  are  not  the  same.  The 
case  of  Bristow  against  Wright  and  Pugh. 
Dougl.  665|  is  a  complete  answer  to  this 
argument,  and  the  doctrine  is  fully  and 
ably  stated  by  lord  Mansfield.  That  was 
an  action  by  a  landlord  against  a  sheriff 
under  the  statute,  for  levying  an  execution 
on  his  tenant,  without  paying  him  a  year's 
rent,  which  in  the  declaration  was  stated 
to  be  payable  annually.  On  evidence  it 
turned  out,  to  be  payable  quarterly,  and 
the  variance  was  considered  as  fatal.  Now 
this  variance  was  quite  unimportant  to  the 
sheriff,  since  the  action  was  brought  for 
the  year's  rent,  and  more  could  not  have 
been  recovered,  whether  it  were  payable  in 
one  way,  or  in  the  other.  It  was  agreed, 
that  the  mode  of  payment  was  unnecessa- 
rily set  forth,  but  being  stated,  it  should 
have  been  proved. 

Should  it  be  argued,  that  in  the  case  at 
bar,  the  declaration  is  broader  than  the 
proof,  and  therefore  the  variance  favourable 
to  the  appellees,  I  answer,  so  it  was  in  the 
case  reported  in  1  L,d.  Ray.  735  where  the 
promise  laid,  was  to  deliver  good  mer- 
chantable wheat,  and  that  proved,  was  to 
deliver  good  second  sort  of  wheat  which 
was  decided  to  be  a  fatal  variance. 

Another  variance  equally  material  is,  that 
the  agreement  laid,  is  to  pay  £2S  for  3  per- 
sons each,  and  £S  for  a  servant,  and  that 
proved,  is  to  pay  a  gross  sum  of  ;^83. 
360  *I  consider  the  second  point  as  be- 
ing more  difficult  and  more  important. 
— The  decision  of  this  court  are  relied  upon, 
and  it  is  contended,  that  however  the  case 
might  have  been,  if  the  motion  had  been 
more  regular,  yet  in  the  shape  in  which  it 
was  made,  the  judgment  must  be  affirmed. 
But  if  the  court  perceive  from  this  record, 
that  the  appellant  ought  not  to  recover 
upon  the  principal  point,  it  is  strange  to 
sa3^  that  he  shall  have  the  benefit  of  the 
judgment,  because  the  appellees  happened 
to  make  a  collateral  motion  which  was  ir- 
regular. 

Suppose  for  a  moment,  that  this  motion 
had  not  been  made;  how  would  the  case 
have  stood,  if  the  appellees  instead  of  pro- 
ceeding as  they  did,  had  demurred  to  the 
evidence?  If  the  variance  be  material  they 
must  have  prevailed.  I  then  submit  it 
whether  in  substance  this  be  not  a  demurrer 
to  evidence,  whatever  it  may  be  in  form? 
An  attention  to  the  distinction  between  a 
bill  of  exceptions,  and  a  demurrer  to  evi- 
dence   will    be     important.      The    first    is 


I  founded  upon  an  objection  to  the  admission 
of  improper  testimony ;  The  judgment  of 
the  court  is,  that  the  evidence  is,  or  is  not, 
proper,  and  if  it  be  improper  a  new  trial 
is  awarded.  The  latter  admits  the  compe- 
tency of  the  evidence,  as  well  as  the  verity 
of  it,  but  objects,  that  it  is  insufficient  to 
maintain  the  issue;  and  in  this  case,  the 
whole  evidence  must  be  stated,  in  order 
that  the  court  may  decide  whether  it  be 
sufficient  or  not.  The  judgment  is  final, 
either  for  the  plaintiff  -or  defendant,  and 
the  verdict,  which  is  a  conditional  one, 
stands  or  falls  with  that  judgment.  Now 
apply  this  definition  to  the  present  case. 
All  the  evidence  which  was  given  is  spread 
upon  the  record,  and  it  is  further  stated, 
that  certain  other  facts  were  not  proved. 
But  the  fact  not  proved  was  the  very  thing 
essentially  necessary  to  have  been  estab- 
lished in  support  of  the  issue.  This  court 
then  have  it  in  their  power  to  give  a  final 
judgment  and  to  say,  either  that  the  issue 
was,  or  was  not  supported  by  the  evidence. 
In  the  case  of  Keel  and  Herbert  v.  Roberts 
in  this  court,  where  the  plea  was  non-as- 
sumpsit within  five  years,  a  bill  of  excep- 
tions was  filed,  stating  three  depositions 
verbatim,  from  which  it  appeared  that  those 
deponents  did  not  prove  an  assumpsit 
within  five  years.  It  was  contended  at  the 
bar  that  this,  though  a  bill  of  exceptions 
in  form,  might  be  considered  as  a  demurrer 
to  evidence,  since  it  stated  the  whole  evi- 
dence. Your  honor  in  delivering  the  opin- 
ion of  the  court,  observed  that  the  question 
was,  whether  this  was  to  be  considered  as 
a  demurrer  to  evidence ;  which  could  never 
have  been  a  question  if  the  form  was  mate- 
rial to  give  the  name.     The  cause  was  sent 

back    for   a  new  trial,  and  I  presume 
361      for   this  reason,  that  the  whole  •case 

was  not  stated,  for  notwithstanding 
three  witnesses  might  not  have  heard  an 
assumpsit  within  5  years,  there  might  have 
been  other  witnesses  examined  who  did. 
If  then  the  motion  for  a  nonsuit  had  not  ■ 
been  made,  and  this  court  have  found 
enough  stated  in  the  record  to  satisfy  them, 
that  judgment  ought  to  be  given  for  the 
appellees,  what  alteration  will  that  motion 
make?  The  motion  was  merely  collateral, 
and  the  appeal  is  not  from  that,  but  from 
the  final  judgment,  which  I  have  endeavored 
to  shew  was  erroneous,  and  which  is  either 
to  be  affirmed,  or  corrected  here.  And  if  the 
final  judgment  be  wrong,  will  this  court 
affirm  it.  because  the  counsel  propounded 
an  improper  question  to  the  court?  This 
would  be  sacrificing  substantial  justice  to 
considerations  of  mere  form.  But  what  is 
this  court  now  to  do?  They  must  either  give 
judgment  for  the  appellant,  award  a  new 
trial,  or  give  judgment  for  the  appellees. 
The  first  cannot  be  done,  because  it  ap- 
pears upon  the  face  of  the  record  that  the 
appellant  ought  not  to  recover.  Will  they 
do  the  second?  If  they  do,  it  will  be  a  vain 
thing,  since  it  is  evident  that  the  appellant 
upon  this  declaration  cannot  ultimately 
succeed.  But  the  court  may  reverse  the 
judgment   of   the   District  Court  because  it 
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awarded  a  nonsuit ;  also  the  judgment  of 
the  County  Court,  and  direct  it  to  be  en- 
tered for  the  appellees,  upon  the  ground  that 
the  appellant  ought  not  to  have  recovered 
upon  the  evidence. 

Marshall  in  repl3\  The  case  from  L#d. 
Kay,  is  not  like  the  present.  The  variance 
there  was  material,  since  the  price  of  the 
wheat  not  being  fixed,  it  would  depend 
upon  the  quality  ol  it,  and  therefore  it  was 
essential  in  fixing  the  quantum  of  damages 
which  the  plaintiff  was  entitled  to  recover, 
whether  it  were  of  the  first,  or  of  the  sec- 
ond quality.  But  in  this  case,  whether  the 
agreement  was  as  it  is  stated  in  the  decla- 
ration, or  as  it  turned  out  in  proof,  still  the 
appellant  was  entitled  to  ^^83,  and  to  no 
more,  nor  less.  If  this  action  had  been  for 
damages,  on  account  of  the  appellees  refusal 
to  board  the  four  persons  with  the  appellant, 
the  variance  might  have  been  mate- 
rial, since  those  damages  ought  in  that  case 
to  have  been  proportioned  to  the  incon- 
venience and  loss  which  the  appellant  sus- 
tained by  providing  himself  with  the  means 
of  accommodating  the  boarders. 

Upon  the  second  point,  I  would  ask, 
whether  it  be  possible  to  liken  a  bill  of  ex- 
ceptions, to  a  demurrer  to  evidence?  They 
are  different  in  form,  in  their  consequences, 
and  in  the  conduct  of  the  parties.  In  the 
former,  the  parties  still  proceed  to  a  trial  of 
the  issuer  in  the  latter,  the  jury  are  dis- 
charged immediately,    or  find  a  conditional 

verdict  only.  In  the  former,  the 
362      question  is  *brought  before  the  court 

upon  the  motion  of  the  objecting  party 
only ;  in  the  latter,  by  the  act  of  both  par- 
ties, since  the  demurrer  offered  by  the  one, 
is  joined  by  the  other.  In  the  former, 
either  party  has  a  right  to  the  benefit  of 
his  exceptions  before  a  Superior  Court;  in 
the  latter,  the  court,  if  the  case  be  clear, 
may  refuse  to  compel  the  other  party  to  join 
the  demurrer,  and  leave  the  whole  question 
to  the  jury.  The  judgment  upon  reversal 
in  the  one  case  is  for  a  new  trial,  in 
the  other,  it  is  final  and  conclusive.  But  the 
order  of  nonsuit  is  not  conclusive;  the 
plaintiff  is  not  obliged  to  submit  to  it,  and 
if  he  do,  he  may  re-institute  his  suit,  and 
recover  upon  better  evidence.  But  the  final 
judgment  is  a  perpetual  bar.  As  to  award- 
ing a  new  trial,  the  court  is  not  bound  to 
do  it  against  the  justice  of  the  case;  for  if 
in  this  cause,  the  appellant  should  fail,  it 
must  be,  not  because  the  justice  of  the  case 
is  against  him,  but  because  of  a  mere  slip 
in  his  attorney  in  stating  it. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

This  court  having  decided,  that  the  plain- 
tiff cannot  be  compelled  to  suffer  a  nonsuit, 
the  counsel  for  the  appellees  acknowledged 
that  the  judgment  of  the  District  Court 
must  be  reversed,  but  he  has  insisted,  that 
the  bill  of  exceptions  should  be  considered 
as  a  demurrer  to  evidence,  and  that  the  va- 
riance between  the  case  stated  and  that 
proved,  being  material,  the   court  ought  to 


362-363 

reverse  the  judgment  of  the  County  Court. 
In  the  case  ot  Keel  and  Herbert  v.  Rob- 
erts, this  court  decided  against  the  doctrine 
of  taking  a  bill  of  exceptions  for  a  demurrer 
to  evidence ;  but  the  counsel  endeavored  to 
distinguish  that  case  from  this,  on  account 
of  the  whole  evidence  being  stated  in  this, 
whereas  there  was  in  that  only  a  partial 
recital  of  the  evidence,  and  says  that  the 
reason  which  governed  the  court  in  that 
case  was  founded  upon  this  distinction. 
Whether  this  was  the  only  reason  assigned 
by  the  court,  I  cannot  ascertain,  not  having 
my  notes  with  me ;  but  the  Judges  recollect 
that  their  discussion  went  farther,  and  that 
they  considered  the  two  modes  of  proceed- 
ing as  being  so  totally  dissimilar,  that  the 
one  could  not  be  considered  as  answering 
the  purposes  of  the  other.  On  a  demurrer 
to  evidence,  the  court  may  refuse  to  compel 
the  other  party  to  join,  and  may  either  di- 
rect the  jury  as  to  the  sufficiency  of  the 
evidence,  or  in  a  clear  case,  may  leave  it 
to  the  jury  to  decide  upon,  as  the  court  seem 
to  have  done  in  this  case.  We  cannot 
therefore  consider  this  as  a  demurrer  to  evi- 
dence. The  counsel  for  the  appellees  then 
insists,  that  the  variance  between  the  dec- 
laration and  the  proof  is  so  material, 
363  *that  this  court  cannot  give  judgment 
for  the  appellant,  or  affirm  the  judg- 
ment of  the  County  Court;  since  in  all 
special  actions,  the  plaintiff  must  prove  his 
case  precisely  as  he  has  stated  it;  that  if 
he  fail  to  do  so,  he  cannot  recover,  although 
he  should  prove  another  contract  entitling 
him  to  the  same  relief,  because  such  recov- 
ery would  be  no  bar  to  a  new  suit  founded 
upon  such  other  contract.  The  cases  cited 
for  this  purpose  do  not  apply  to  the  present. 
In  those,  the  two  contracts  are  entirely 
different  from  each  other ;  such  ,  as  good 
wheat,  stated,  and  good  wheat  of  a  second 
quality  proved — a  lease  reserving  rent  an- 
nually stated,  and  reserving  it  quarterly 
proved.  These  were  different  contracts, 
and  the  substance  of  the  one,  was  not  com- 
prehended in  the  other.  We  are  not  inclined 
to  meddle  with  these  decisions,  nor  by  any 
means  to  extend  them  beyond  their  princi- 
ples. But  in  this  case,  the  proof  extends 
to  all  the  substantial  parts  of  the  contract 
as  laid,  and  what  it  does  not  reach  was 
wholly  immaterial,  and  might  as  well  have 
been  omitted  as  inserted.  But  if  it  could 
be  material,  yet  the  evidence  being  stated 
in  the  bill  of  exceptions,  and  a  general  ver- 
dict found  for  the  appellant,  he  would  be 
barred  from  a  future  action,  and  the  appel- 
lees would  have  it  completely  in  their  power 
to  avail  themselves  of  this  recovery,  by  re- 
ferring to  the  record.  The  appellant  was 
to  find  the  store  keepers  meat  and  drink  for 
£83 ;  to  do  this,  he  must  have  a  house,  and 
whether  he  then  had  one,  or  was  to  procure 
one,  or  whether  they  solicited  him,  or  he 
them  for  the  contract,  was  wholly  unimpor- 
tant. 

The  judgment  of  the  District  Court  must 
be  reversed,  and  that  of  the  County  Court 
affirmed. 
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Brewer  v.  Tarpley. 

October  Term,  1794. 

Verdict— Want  off  Slniliter- Effect*— The  want  of  a 
similiter  shall  not.  after  a  trial,  vitiate  the 
■verdict. 

This  was  aa  appeal  from  the  District 
Court  of  Northumberland,  and  the  only 
question  was,  whether  an  issue  was  prop- 
erly joined.  It  was  an  action  on  the  case 
upon  an  assumpsit.  Plea  non-assumpsit, 
concluding^  as  usual  to  the  country,  but  no 
similiter  appears  in  the  record. 

Warden  for  the  appellant  contended,  that 
the  omission  of  the  similiter  was  fatal,  and 
could  not  be  amended  by  an  appellate  court. 
He  cited  1  Str.  641  in  point. 

There  being  other  cases  in  the  court  of  a 
similar  nature,  tne  counsel  who  were  inter- 
ested in  he  general   question,    argued    the 

point. 
364  ^Washington  on  the  same  side  con- 

tended, that  the  case  from  Stra.  cited 
by  Mr.  Warden,  was  expressly  in  point,  and 
was  unimpeached  by  any  subsequent  ad- 
judication.— Those  which  come  the  nearest 
to  it,  are  Sayer  v.  Pocock  Cowp.  Rep.  407. 
and  Harvey  v.  Peak  3  Burr.  1793.— In  the 
first,  there  was  an  et  cetera  which  the  court 
construed  to  mean  a  similiter,  since  noth- 
ing else  could  be  inferred  from  it.  That  at 
farthest  it  could  be  consi(?ered  only  as  an 
issue  misjoined,  and  (being  in  the  same 
court)  amendable  by  the  statute  of  Jeofails, 
which  however  does  not  cure  the  want  of 
an  issue.  In  the  other  case,  the  plaintiff 
replied  ^*and  the  defendant  likewise*'  in- 
stead of  the  plaintiff.  In  that  case  it  was 
no  more  than  the  misjoining  of  the  issue. 
But  no  case  can  be  produced  where  the  total 


«Pleadlnff  and  Practice— Want  of  Similiter— After 
THai— Effect.— In  B.  &  O.  R.  R.  Co.  v.  Faulkner.  4  W. 
Va.  184,  it  is  said:  "In  respect  to  the  plea  of  the 
Reneral  issue,  it  was  lonff  aaro  decided  that  a  failure 
to  add  a  Bimiliter  was  not  error  after  trial.  Brewer 
V.  Tarpley,  1  Wash.  368.  And  it  is  expressly  provided 
in  the  Code  of  Va.  1^,  ch.  Idl,  S  8.  that  the  want  of  a 
timiliter  shall  not  be  error  after  verdict  So  that 
as  to  the  plea  of  nowueumptit,  there  was  no  error, 
in  tryinff  the  case  without  a  formal  issue.'' 

Also  in  WellsburR  Bank  v.  Klmberlands,  16  W. 
Va.  572,  It  is  said  :  "In  the  present  case  the  verdict 
of  the  jury  was  responsive  to  all  the  issues,  beinar  a 
areneral  verdict  for  the  defendants.  I  say  respon- 
sive to  all  the  issues,  for  thouffh  no  formal  issues 
were  taken  on  the  pleas  of  noncueumpHt  and  pay- 
ment, yet,  as  both  these  pleas  properly  conclude  to 
the  contrary  (see  Douglass  v.  The  Central  Land 
Co.,  12  W.  Va.  512).  the  plaintiff  had  a  riffht  without 
the  formal  addition  of  a  similiter  to  proceed  to  trial 
on  them  as  thouerh  issues  had  been  formally  joined 
upon  them.  See  Code  W.  Va.,  ch.  126,  §  25.  p.  603, 
and  Doufflass  v.  Central  Land  Co.,  12  W.  Va.  506; 
Judge  Maxwell's  opinion  in  B.&O.  R.  R.  Co.  v. 
Faulkner.  4  W.  Va.  180,  and  Breioer  v.  Tarpley,  1 
Wash.  363.  But  it  Is  otherwise  if  the  plea  concludes 
with  a  verification."  The  principal  case  is  also 
cited  in  TurbervlUe  v.  Self,  4  Call  687;  DlR^es  v. 
Dunn,  1  Munf.  58.    See  TurbervlUe  v.  Self,  2  Wash. 


want  of  an  issue  has  been  aided  by  verdict. 
Warden ;  in  the  case  of   Sayer  v.  Pocock, 
the    amendment    was    made    in    the   same 
court,  and  to  prevent  a  writ  of  error. 

Campbell  for  the  appellee. — It  would  be 
mischievous  as  well  as  a  disgrace  to  justice, 
if  such  captious  objections  were  permitted 
after  a  trial.  The  issue  is  completely 
forned  by  an  affirmation  on  the  one  side, 
and  a  negation  on  the  other,  and  the  adding 
of  the  similiter,  is  either  done  by  the  clerk, 
or  by  the  party  who  tenders  the  issue.  It 
is  always  understood  that  the  one  or  the 
other  will  do  it,  and  it  would  be  a  palpable 
fraud  to  permit  the  party  to  avail  himself 
of  a  mistake,  which  it  is  understood  and 
expected  he  will  prevent.  The  case  of 
Cooper  V.  Spencer  1  Str.  641  is  not  in  point, 
for  the  replication  did  not  tender  an  issue. 

Washington  in  reply.  The  replication  in 
the  case  of  Cooper  and  Spencer  was  dc  in- 
juria sua  propria,  &c.  which  was  a  complete 
negation  of  the  plea  of  son  assault  demesne, 
and  concludes  td  the  country  as  the  plea 
now  under  consideration  does. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  mere  omission  of  a  similiter  in  a 
plea  importing  the  general  issue,  if  it  be  a 
fault  at  all,  is  the  misprision  of  the  clerk, 
and  therefore  amendable.  In  this  case,  the 
parties  considered  it  as  joined;  the  jurj 
were  sworn  to  try  the  issue  joined — the  par- 
ties go  to  trial  upon  the  merits,  and  the 
verdict  is  that  the  defendant  did  assume. 
After  this,  it  is  too  late  to  object. 

Judgment  affirmed. 


365      *Co8by  Executor  of  Loudon  v.  Hite. 

October  Term,  1794. 

Amendmciit  off  Pteadloff  by  One  Party— Right  of  Other.* 

—Where  one  party  is  permitted  to  amend,  or 
amends  without  leave,  the  other  has  a  rlffht  to 
plead  de  novo,  whether  the  new  plea  be  material 
or  not  to  his  defence. 

This  was  an  action  on  the  case  brought 
by  the  appellant  against  the  appellee  in 
the  County  Court.  The  declaration  was 
upon  an  assumpsit,  and  the  general  issue 
was  pleaded.  Afterwards,  the  plaintiff 
moved  the  court  for  leave  to  amend,  by 
filing  a  new  declaration  in  trover,  which 
was  permitted,  and  to  this  the  defendant 
pleaded  not  guilty.  The  latter  declaration 
being  in  many  parts  of  it  blank,  when  the 
issue  was  joined,  was  afterwards  filled  up 
by  the  plaintiff  in  material  parts.  The  de- 
fendant moved  that  the  words  thus  inserted 
should  be  stricken  out,  which  was  refused 
by  the  court.  He  then  moved,  that  he 
might  have  leave  to  plead  de  novo,  in  which 
he  was  also  overruled,  it  appearing  (as  the 
record  states)  that  he  intended  to  plead  the 
act  of  limitations.  Verdict  and  judgment 
was    given  for  the  plaintiff,  which   was  re- 


*See  monographic    note   on   "Amendments"  ap- 
pended to  Sneed  v.  Coleman.  7  Gratt  800. 
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versed  in  the   District   Court,    from   which 
the  plaintiff  below  appealed. 

Wiclrham  for  the  appellant.  The  first  ob- 
jection to  the  judgment  of  the  County  Court 
will  probably  be,  their  refusing  to  permit 
the  appellee  to  plead  de  novo  to  the  new 
declaration.  In  answer  to  this  I  shall  in- 
sist that  wherever  the  defendant  pleads  to 
a  blank  declaration,  he  waves  all  objection 
to  it  on  that  account,  and  tacitly  consents, 
that  the  plaintiff  may  fill  up  the  blanks  as 
he  pleases. 

I  shall  admit,  that  in  general,  where 
either  party  has  leave  to  amend  their  plead- 
ings, the  opposite  party  should  also  be  per- 
mitted to  plead  de  novo.  But  it  does  not 
follow  as  a  necessary  consequence,  that  this 
must  happen  in  all  cases.  There  may  be, 
aad  certainly  are,  exceptions  from  the  gen- 
eral rule,  as  for  instance,  if  the  amendment 
be  in  form  only,  and  not  in  substance;  if 
the  pleading  de  novo  be  unnecessary ;  if 
it  should  be  (as  it  often  is)  the  practice  of 
the  court  to  permit  amendments  of  this  sort 
at  any  time.  In  short,  if  a  possible  case 
can  happen  where  an  exception  from  the 
rule  can  be  warranted,  it  will  be  presumed 
in  support  of  the  judgment,  unless  the  facts 
stated  in  the  record  are  suflRcient  to  over- 
rule the  presumption,  and  to  bring  the  case 
within  the  general  rule.  Now  in  this  case, 
the  appellee  could  not  possibly  be  injured 
by  the  rejection  of  his  motion,  because 
upon  not  guilty  he  might  have  given 
366  any  thing  in  evidence,  *which  could 
afford  him  a  defence.  It  is  laid  down 
generally,  that  the  only  pleas  in  trover  are 
not  guilty  and  a  release;  but  it  is  also 
said  by  lord  Holt,  that  a  release  may  be 
given  in  evidence  upon  the  general  issue. 
Of  course,  the  appellee's  only  view  was  to 
produce  delay  by  the  amendment  asked  for, 
since  he  might  have  defended  himself  upon 
the  plea  of  not  guilty,  as  completely 
after,  as  before  the  blanks  were  filled  up; 
and  surely,  if  the  motion  made  by  him, 
was  merely  for  the  purpose  of  delay,  the 
court  were  not  bound  to  grant  it. 

Marshall  for  the  appellee.  I  shall  not 
differ  this  case  from  what  it  would  have 
been,  if  the  motion  had  been  originally 
made  by  the  appellant  to  amend  his  decla- 
ration, but  I  hold  it  to  be  a  rule  without 
an  exception,  that  where  one  party  is  per- 
mitted to  amend,  it  is  the  unquestionable 
right  of  the  other  party  to  plead  de  novo. 
The  amendments  made  in  the  declaration 
in  this  case  were  material,  since  they 
stated  the  appellant's  title,  and  described 
the  thing  in  dispute.  The  appellant  stakes 
his  right  to  recover  upon  the  declaration, 
the  defendant  his  defence  upon  the  plea. 
It  is  unequal  and  unjust  to  permit  one  of 
them  to  shift  his  ground,  and  to  hold  the 
other  bound  by  his  first  plea.  The  appellee 
might  think  the  plea  first  put  in  a  sufficient 
answer  to  a  blank  declaration,  knowing 
that  the  plaintiff  could  not  recover  upon 
it;  otherwise  he  might  have  pleaded  a  re- 
lease, which  I  do  not  agree  could  be  given 
in  evidence  on  the  general  issue.     I  do  not 


positively  say  that'  the  appellee  was  in- 
jured by  the  court's  refusing  him  the  lib- 
erty of  pleading  de  novo.  It  is  sufficient 
for  me,  if  it  were  barely  possible  that  he 
might  have  been.  Now  it  appears,  that  the 
appellee  wished  to  plead  the  act  of  limita- 
tions, from  which  I  conjecture  that  his  at- 
torney thought  it  necessary.  I  admit  it 
might  have  been  given  in  evidence,  but  if 
the  attorney  was  impressed  with  a  different 
opinion,  it  is  probable  that  this  ground  of 
defence  was  entirely  lost  to  the  appellee, 
by  the  court's  refusing  the  amendment 
asked  for  on  his  part.  It  is  said,  that  the 
amendment  was  unimportant ;  if  it  were, 
then  no  good  reason  can  be  given  for  its 
being  refused. 

Wickham  in  reply.  Mr.. Marshall's  argu- 
ment might  have  been  proper,  before  the 
Inferior  Court,  where  the  materiality  of 
the  amendment  might  have  been  discussed 
and  considered.  But  since  there  are  excep- 
tions to  the  general  rule,  and  this  record 
does  not  state  such  facts  as  can  enable  the 
court  to  decide  upon  the  materiality  or  im- 
materiality of  the  proposed    change   in  the 

plea,  this  court  presuming  the  Infe- 
367      rior  Court   to   have  done  *right,  until 

satisfied  of  the  contrary,  must  con- 
clude that  the  change  was  unimportant  and 
intended  merely  for  delay. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

Whatever  terms  the  court  might  have  im- 
posed on  the  appellee,  had  he  moved  to 
amend,  or  to  plead  de  novo,  the  case  is 
quite  altered  when  the  motion  came  from 
the  other  side.  Equal  justice  required  in 
that  case,  that  the  appellee  should  be  al- 
lowed to  change  his  plea,  or  even  to  demur 
if  he  thought  proper,  without  being  sub- 
jected to  terms.  The  appellant  having 
amended  his  declaration  without  leave,  it 
can  only  be  sustained  upon  the  ground, 
that  if  he  had  moved  the  court,  they  would 
have  permitted  the  amendment  to  be  made. 
It  is  therefore  to  be  considered  in  the  same 
point  of  view  as  if  the  amendment  had 
been  made  at  his  motion,  and  this  brings 
it  within  the  principle  above  stated. 


Hewlett  V.  Chamberlayne. 

October  Term,  179i. 

PorthcpmlnK  Bond*— Defective— Action  of  Debt.— An 

action  of  debt  may  be  brousrhl  upon  a  defective 
forttacominff  bond,  even  after  an  unsuccessful 
motion  had  been  made  on  it. 

This  was  an  action  of  debt  brought  by 
the  appellee  in  the  District  Court  of  Wil- 
liamsburg, upon  a  forthcoming  bond,  the 
condition  of  which  upon   oyer   appeared    to 


'Statutory  Bonds— Pailare  to  Comply  with  Statute- 
Effect.— On  this  question  tbe  principal  case  is  cited 
In  foot-note  to  Jobnston  v.  Meriwether.  S  Call  523 ; 
Morgan  v.  Hale,  12  W.  Va.  718.  ^tefootrnoie  to  Stuart 
V.  Lee,  8  Call  481.  See  monoffraphic  note  on  "Statu- 
tory Bonds"  appended  to  Goolsby  v.  Strother,  21 
Gratt  107. 
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be  in  common  form,  except  that  it  did  not 
recite  the  amount  of  the  debt  due  by  the 
execution — the  pleas  were,  1st,  Conditions 
performed.  2dly,  That  the  plaintiff  had 
in  pursuance  of  the  act  of  Assembly  moved 
the  court  at  a  former  term  for  judgment 
upon  the  bond  which  was  over-ruled,  the 
court  being*  of  opinion  that  the  bond  was 
insufficient.  3dly,  That  the  bond  was  taken 
by  the  sheriff  under  colour  of  his  office  and 
contrary  to  the  statute  &c.  To  the  1st 
plea,  the  appellee  replied  generally.  To  the 
2d,  that  the  motion  was  made  under  the  act 
of  Assembly  of  1769  entitled  **an  act  to 
amend  an  act  entitled  an  act  declaring  the 
law  concerning  executions  and  for  relief 
of  insolvent  debtors"  which  said  act  being 
construed  strictly  in  motions,  an  award  of 
execution  upon  the  said  forthcoming  bond 
was  refused  for  some  inaccuracy  in  the 
condition  of  it.  To  the  3d  plea,  the  appel- 
lee replied,  that  the  bond  was  taken  in  pur- 
suance of  the  act  of  1769  upon  an  execution 
&c. 

The  parties  agreed  the  following  case ; 
that  the  bond  in  the  declaration  mentioned 
was  taken  by  the  sheriff  upon  an  execution 
issued  at  the  suit  of  the  appellee,  condi- 
tioned for  the  forthcoming  of  property 
368  seized  by  the  said  sheriff  under  *that 
execution.  That  the  property  was 
not  delivered  according  to  the  condition  of 
the  bond,  nor  the  money  paid.  That  a 
motion  was  made  for  an  award  of  execution 
upon  the  said  bond,  which  was  over-ruled 
and  the  motion  dismissed  with  costs,  on 
account  of  the  insufficiency  of  the  bond. 
That  afterwards  another  motion  was  made 
by  the  appellee  to  quash  the  execution 
which  was  also  rejected.  Judgment  was 
'  entered  below  for  the  appellee. 

Wickham  for  the  appellant.  This  bond 
was  taken  under  the  act  of  176^,  but  not 
pursuing  that  act  in  reciting  the  execution, 
and  the  amount  of  it,  it  is  utterly  void. 
The  law  requires  forthcoming  bonds  to 
be  returned  to  the  clerk's  office  and  to  have 
the  force  of  judgments ;  but  if  the  bond  be 
not  made  in  conformity  with  the  law,  it  can 
have  no  greater  force  than  a  defective 
judgment  or  recognizance,  upon  which  no 
recovery  could  be  had.  An  irregular  judg- 
ment may  be  set  aside  upon  motion,  and  if 
this  be  considered  as  such,  the  appellee 
could  not  elect  to  take  it  as  a  thing  in  pais 
and  bring  an  action  upon  it.  But  if  he 
had  such  an  election,  he  has  made  it,  and 
a  regular  judgment  has  passed  against 
him  upon  his  motion. 

Marshall  for  the  appellee.  This  question 
has  been  fully  settled  by  this  court,  in  the 
case  of  Meri weather  and  Johnson.  In  that 
case  the  objection  to  the  bond  was:  that  it 
was  taken  payable  to  the  sheriff,  instead 
of  the  creditor,  as  the  law  required;  but 
the  principal  decided  in  that  case  is  strictly 
applicable  to  the  present. 

In  that  case,  as  in  this,  a  motion  for 
judgment  upon  the  bond  had  also  been  made 
and  overruled.  In  short,  the  ver3'  same  ob- 
iections    were    there    stated     and    argued. 


which  are  now  urged ;  and  upon  full  consid- 
eration, the  court  determined,  that  an  ac- 
tion of  debt  upon  the  bond  might  be 
sustained. 

The    PRESIDENT.— The  case   of  Meri- 
weather  and  Johnson  is  expressly  in  point. 

The    judgment    must    thetefore    be    af- 
firmed. 


Edward  M 'Quire  v.  Warder  Executor  of 
Parker. 

October  Term,  1T84. 

Contmcto— Presamption  as  to  Usury.— The  Court  will 
never  presume  a  contract  to  be  usurious  unless 
the  usury  be  proved. 

5«ne— Usury*— What  Constitutes— Case  at  Bar.-Upon 
a  mortffaffe  for  a  sum  of  money  payable  in  Pennsyl- 
vania currency,  stipulatinar  interest  g-enerally,  if 
a  decree  be  entered  by  consent  for  six  per  cent, 
interest,  it  will  be  considered  as  a  Pennsylvania 
contract,  and  not  usurious;  Aliter.  if  the  decree 
was  so  entered  in  consideration  of  forbearance. 

The  president  stated  the  case,  and  deliv- 
ered   the    opinion     of     the    court    to   the 

following  effect.  In  June  1764,  the 
369      ^appellant      mortgaged    a    tract    of 

land  lying  in  Virginia,  to  the 
testator  of  the  appellee  then  a  resident 
of  Philadelphia  for  the  purpose  of  secur- 
ing the  payment  of  £98:  12:  6J^,  Pennsyl- 
vania currency,  with  lawful  interest  thereon 
from  the  5th  day  of  March  preceding.  In 
1773  the  appellee  institued  a  suit  in  Chan- 
cery, in  the  County  Court  of  Frederick,  to 
foreclose  the  equity  of  redemption  in  the 
mortgaged  premises,  and  for  a  sale  thereof, 
towards  satisfying  the  principal  debt  and 
i  terest.  The  appellant  in  his  answer 
admitted  the  execution  of  the  deed  of  mort- 
gage, and  that  ;^88:  12:  6}4  Pennsylvania 
currency  with  interest  thereon  at  the  rate 
of  five  per  centum  per  annum  from  the  6th 
day  of  March  1764,  was  due  and  unpaid; 
but  that  Peter  Hogg  the  attorney  of  the  ap- 
pellee had  agreed  that  the  sale  of  the  mort- 
gaged premises  should  be  respited  until  the 
first  Tuesday  in  August  1775.  The  appel- 
lant consented  that  a  decree  conformably 
with  this  agreement  should  be  pronounced. 
The  cause  was  heard  in  September  1773, 
by  consent  of  the  parties,  by  their  counsel 
upon  the  bill  and  answer,  and  a  decree  was 
made,  that  the  appellant  should  on  or  before 
the  10th  day  of  September  1775,  pay  to  the 
appellee  jf70:  18:  5  Virginia  currency,  with 
interest  thereon  after  the  rate  of  six  per 
centum  per  annum,  from  the  6th  day  of 
March  1764,  and  in  case  of  failure,  that  the 
sheriff  should  sell  the  mortgaged  premises, 
for  the  purpose  of  satisfying  the  principal, 
interest,  and  costs,  mentioned  in  the  decree. 
It  is  probable  that  this  decree  was  en- 
tered by  the  consent  of  parties,  as  it  varies 
from    the    answer    in    two    circumstances. 


•Usury.— The  principal  case  is  cited  in  Watkins  v. 
Taylor.  2  Munf.  436.  See  monographic  note  on 
Usury"  appended  to  Coffman  v.  Miller,  96  GratL  8&8. 
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Ist,  in  changing  the  rate  of  interest  from 
five  or  six  per  cent,  and  2dly  in  altering 
the  time  agreed  upon  for  the  sale  of  the 
property.  If  the  change  in  the  rate  of  in- 
terest were  made  from  a  consciousness  in 
the  parties,  that  the  debt  originated  in  a 
contract  made  in  Pennsylvania,  it  was  law- 
ful and  just  that  the  decree  should  be  for 
si;c  per  cent.  If  on  the  contrary,  the  inter- 
est was  increased  with  a  view  to  procure 
the  two  years  indulgence,  it  would  have 
been  usurious  and  void.  This  court  pre- 
sume the  former  for  many  reasons.  1st, 
The  residence  of  the  creditor  usually  fixes 
the  place  of  the  contract.  Money-lenders 
or  vendors  of  goods,  do  not  generally  travel 
to  seek  for  borrowers,  or  purchasers,  but 
the  reverse.  2dly,  the  payment  is  stipu- 
lated to  be  made  in  Pennsylvania  money. 
But  3dly  and  principally,  this  court  will 
never  presume  a  contract  to  be  usurious 
unless  it  be  proved ;  especially  in  this  case 
where  such  a  presumption,  would  be  at  va- 
riance with  the  decree  of  a  court,  which  it 
is  not  to  be  supposed  would  sanction  such 
a  contract.  We  therefore  consider  the 
370  decree  for  six  per  cent.  *to  have  been 
entered  by  consent,  upon  the  ground 
of  the  creditor  being  entitled  to  it,  by  his 
original  contract. 

The  next  point  in  the  cause  which  de- 
serves attention,  is  a  receipt  given  in  May 
1777  by  Hogg  (the  attorney  of  the  appellee 
tho'  he  does  not  stile  himself  such)  to  the 
appellant,  for  ;^117 :  12:  Virginia  money, 
being  the  amount  of  principal  and  interest 
due  uoon  the  mortgage.  In  September 
1778,  the  appellant  sent  the  money  by  Mr. 
Jones  to  Philadelphia,  requesting  him  to 
pay  it  to  the  appellee,  but  it  was  not  paid, 
in  consequence  of  the  absence  of  the  appel- 
lee, and  the  money  was  returned  to  the  ap- 
pellant. In  October  1778  the  appellant 
gave  to  Hogg  a  receipt  in  the  following 
words,  viz.  **  Received  of  Capt.  Hogg 
;fll7:  12,  to  be  paid  into  the  continental 
loan  ofiBce,  for  the  executors  of  Richard 
Parker  of  Philadelphia,  by  me  Edward 
M'Guire."  The  appellant  acknowledged 
to  the  executor  of  Hogg,  that  he  had  given 
such  a  receipt,  and  that  he  had  paid  into 
the  treasury  of  Virginia  in  January  1780, 
the  sum  of  380  dollars  for  the  executors  of 
Richard  Parker,  for  which  payment,  a 
receipt  was  given  by  the  treasurer,  as  for 
so  much  received  from  the  appellee,  without 
noticing  by  whom  it  was  paid.  In  March 
1789  a  sci.  fa.  issued  at  the  suit  of  the  ap- 
pellee to  revive  the  decree,  to  which  the 
plea  of  payment  was  filed  and  issue  taken 
upon  it.  The  trial  of  the  issue  being  re- 
ferred to  a  jury  to  be  empanelled  on  the 
law  side  of  the  same  court,  Hogg's  receipt 
of  May  1777,  was  admitted  as  evidence,  and 
the  jury  found  for  the  appellant.  An  ex- 
ception was  taken  to  «the  admission  of  the 
receipt,  because  Hogg  had  no  authority, 
nor  warrant  of  attorney  from  the  appellee  to 
institute,  or  to  prosecute  that,  or  any  other 
suit  for  him,  and  because  no  process  had 
issued  to  enforce  the  decree  prior  to  the  re- 
ceipt given  by  Hogg.  The  County  Court 
dismissed  the  sci.  fa.  with  costs. 


Upon  an  appeal,  the  High  Court  of  Chan- 
cery reversed  the  decree,  and  directed  a  new 
trial  of  the  issue,  on  which,  the  receipt  was 
not  to  be  admitted  in  evidence,  unless  the 
appellant  could  give  other  proof  that  Hogg 
was  the  attorney  of  the  appellee,  than  what 
appeared  in  the  record. 

From  this  decree  M'Guire  has  appealed  to 
this  court. 

In  both  Courts,  the  cause  appears  to  have 
been  discussed  upon  the  question,  whether 
Hogg,  as  attorney  for  the  appellee,  could 
properly  receive  the  money,  and  discharge 
the  appellant.  But  we  deem  it  unnecessary 
to  decide  that  point.  We  are  satisfied  from 
the  record,  that  the  receipt  was  either  ficti- 
tious and  without  actual  payment,  or 
371  if  genuine,  that  all  its  e£fects  *were 
done  away  by  the  return  of  the  money 
to  the  appellant  in  October  1778,  (above  ten 
years  before  the  sci.  fa.  was  sued  out.) 
and  therefore  that  the  payment  could  not  be 
considered  as  obligatory  upon  the  appellees 
at  that  time,  although  it  should  be  ad- 
mitted, that  Hogg  had  authority  to  receive 
it.  That  the  receipt  was  merely  colourable, 
is  highly  probable  from  .  the  general  com- 
plexion of  the  evidence.  We  do  not  find 
Hogg  in  any  instance  endeavoring  to  con- 
vey the  money  to  the  appellees,  but  on  the 
contrary,  it  appears  always  to  have  re- 
mained in  the  possession  of  the  appellant ; 
who  delivered  it  to  Mr.  Jones  in  1778  to 
carry  to  Philadelphia,  and  who  paid  it  into 
the  treasury  for  the  use  of  the  appellee. 
This  indeed  was  after  the  date  of  the  ap- 
pellant's receipt  to  Hogg  in  October  1778. 
But  that  receipt,  so  far  from  removing  the 
suspicion,  strongly  confirms  it.  If  Hogg 
had  really  received  the  money  as  attorney 
for  the  executor,  and  in  consequence  of  his 
refusal  to  accept  it,  he  had  intended  to  pay 
it  into  the  treasury,  under  the  act  relating 
to  debts  due  to  British  subjects ;  it  was 
Hogg's  business  to  have  paid  it  in,  and  not 
to  have  returned  it  to  the  debtor  for  that 
purpose.  The  money  was  not  paid  into  the 
treasury  for  fifteen  months  after  the  date 
of  the  receipt,  and  from  the  evidence  in  the 
cause  it  is  clear  that  it  was  not  entrusted 
to  the  appellant  by  Hogg,  as  an  immedi- 
ate bearer  of  it,  byt  for  some  other  purpose 
which  it  is  not  difficult  to  develope. 

It  is  observable  that  M'Guire's  receipt  is 
dated  the  9th  of  October  1778,  immediately 
after  Mr.  Jones's  return  from  Philadelphia, 
when  Hogg  probably  suspecting,  that  the 
appellee  wished  to  avoid  receiving  the 
money,  began  to  reflect  upon  the  conse- 
quences which  might  result  to  himself  from 
his  former  fictitious  receipt,  and  therefore 
secured  himself  by  a  counter  receipt  equally 
fictitious,  no  money  passing  at  either  time. 
In  this  view  of  the  case,  we  are  of  opinion, 
that  the  receipt  ought  not  to  be  admitted 
as  evidence  of  a  payment,  altho'  it  should 
he  proved,  that  Hogg  had  a  legal  authority 
to  receive  the  money,  and  so  far  we  reverse 
the  Chancellor's  decree.  In  all  other  re- 
spects it  is  to  be  affirmed,  and  as  the  appel- 
lees have  prevailed,  they  are  to  recover 
costs. 


581 


I  WASH. 


Virginia  Rsfokts,  Annotatbd. 


372-373 


372      *Barnett  &  Wootfolk  v.  Watson  & 
Urquhart. 

October  Term,  1794. 

Assumpsit*— SterltoK  Honey— Plndlns  «'  Jury.— Indeb- 
itatus Assumpsit  for  17U.  68.  4d.  sterlinff,  of  the 
value  of  2281.  7s.  current  money  of  .Virarlnla,  for  so 
much  advanced  by  the  plaintiffs  to  F.  and  S.  at  the 
request  of  the  defendants,  &c.  laying  the  damasres 
in  current  money.  Verdict  in  current  money, 
The  Jury  were  right  In  findinff  the  value  of  the 
sterlinff  money  Instead  of  leayinsr  it  to  the  court 

Same— Against  Some  Henibers  off  Finn— Failure  of 
Plea  to  Declare  Other  Members  off  Firm— Effect- 
Declaration  airainst  Bamett,  Woolfolk,  &  Co.— W. 
appears  and  pleads  non  assumpsit ;  afterwards  B. 
against  whom  the  suit  had  been  entered  abated, 
entered  himself  a  defendant,  and  without  filing  a 
plea,  united  in  defending  the  action.  Judgment 
against  B.  and  W.  only.  The  judgment  is  proper 
against  those  two,  as  they  did  not  discover  by  a 
plea  in  abatement  who  were  the  other  partners. 
B.  by  entering  himself  a  defendant,  and  going  to 
trial,  bound  himself  to  abide  by  the  plea  of  his 
partner. 

Same— Verdict— Sufficiency  off.— Upon  non  assumpsit 
pleaded,  the  jury  find  that  the  defendant  has  not 
paid  the  debt  and  assess  the  damages,  by  occasion 
of  the  non-performance  of  that  assumpsit,  to  a 
certain  sum.  The  verdict  substantially  pursues 
the  issue. 

Depositions- Failure  to  Sign— Effect.- It  is  no  objec- 
tion to  a  deposition,  that  it  is  not  signed  by  the 
witness. 

Witness— Interest— What  degree  of  Interest  disqual- 
ifies a  witness. 

This  cause  which  was  argued  at  the  last 
court,  and  being  continued  to  be  re-argued, 
came  on  again,  at  the  present  term.  It 
was  an  action  on  the  case  brought  by  the 
appellees  in  the  County  Court,  against 
Barnett,  Woolfolk  &  Co.  The  declaration 
states,  ^^that  the  defendants  were  indebted 
to  the  plaintiffs  in  the  sum  of  ;fl71:  5:  4, 
sterling  money  of  Great  Britain,  worth  in 
Virginia  currency  £22S ;  7,  for  so  much  ad- 
vanced by  the  plaintiffs  to  Forest  and 
Stoddart,  at  the  special  instance  and  request 
of  the  said  Barnett,  Woolfolk  &  Co.  and 
being  so  indebted  they  assumed  to  pay  &c. 
The  damages  are  laid  at  £S00.  The  writ 
being  served  upon  Woolfolk,  he  pleaded 
separately  the  general  issue ;  and  an  abate- 
ment of  the  suit  was  entered  as  to  Barnett, 
who  was  returned  ^^no  inhabitant."  An 
order  was  made  for  taking  the  deposition 
of  Benjamin  Stoddart  on  the  part  of  the 
appellees,  and  at  a  subsequent  term,  and 
after  a  jury  had  been  sworn  upon  the  above 
issue,  and  withdrawn,  Barnett,  as  the  rec- 
ord states,  **came  into  court,  and  entered 
himself  a  defendant  at  the  suit  of  Walson 
and  Urquhart,  and  the  said  defendants  ac- 
knowledged legal  notice,  as  to  the  taking  of 
the  above  deposition,  and  on  the  motion  of 
the  defendants,  the  suit  was  continued  at 
their  costs."     At  another  day,  (it  is  stated) 


♦The  principal  case  is  cited  in  Moss  v.  Moss,  4  Hen. 
&  M.  801,  302  :  Williams  v.  Ewart.  29  W.  Va.  670,  2  S. 
E.  Rep.  887.  See  monographic  note  on  "Assumpsit" 
appended  to  Kennaird  v.  Jones,  9  Gratt.  183. 


'^the  parties  aforesaid  came,  as  also  a  jury, 
who  say  upon  their  oaths,  that  the  defend- 
ants have  not  paid  the  debt  in  the  decla- 
ration mentioned,  as  in  pleading  they  have 
alledged,  and  assess  the  plaintiff's  damages, 
by  occasion  of  the  non-performance  of 
that  assumption,  to  £294:  12,  current 
money."  Upon  this  verdict,  judgment  was 
entered  for  the  appellees.  Barnett  and 
Woolfolk  filed  a  bill  of  exceptions  to  the 
opinion  of  the  court,  which  admitted  the 
deposition  of  Benjamin  Stoddart  to  be  read 
in  evidence  at  the  trial ;  the  objection  was 
made  upon  the  score  of  incompetency.  The 
substance  of  the  deposition  (which  is  spread 
at  large  upon  the  record)  is,  that  Barnett, 
Woolfolk  &  Co.  shipped  to  Forest  and  Stod- 
dart 16  hogsheads  of  tobacco,  and  drew  on 
them  for  £2A0  sterling,  in  favor  of  the  ap- 
pellees, who  remitted  the  bill,  and  requested 
that  it  might  be  honoured,  though  the  to- 
bacco should  not  produce  that  sum,  agree- 
ing to  be  answerable  themselves  to 
373  the  drawees  for  *the  deficiency,  if 
any.  In  consequence  of  this  request, 
Forest  and  Stoddart  paid  the  bill,  althongh 
the  tobacco  netted  only  ;^68:  14:  8  sterling; 
that  Forest  and  Stoddart  have  since  de- 
manded and  rec«»ived  from  the  plaintiffs 
the  balance  due  from  Barnett,  Woolfolk  & 
Co.  The  deposition  was  not  signed  by 
Stoddart  and  was  excepted  to,  for  this  rea- 
son also.  The  magistrates  who  took  the 
deposition  certified,  '^that  in  pursuance  of  a 
commission,  they  had  examined  the  said 
Benjamin  Stoddart,  a  witness,  as  well  on 
the  part  of  Watson  and  Urquhart,  as  on 
behalf  of  Joseph  Woolfolk,  in  a  suit  depend- 
ing in  Orange  Court,  the  witness  being 
first  duly  sworn."  The  defendants  Barnett 
and  Woolfolk  moved  for  a  new  trial,  which 
being  refused,  they  excepted  for  that  rea- 
son likewise,  stating  as  the  ground  of  it, 
that  a  material  witness  was  absent;  that 
the  damages  were  excessive,  being  a  few 
pounds  more  than  the  debt  in  the  declara- 
tion mentioned,  and  that  the  court  would 
not  permit  them  to  urge  any  other  reasons 
for  a  new  trial,  except  the  two  above 
stated. 

Upon  an  appeal  to  the  District  Court  of 
Fredericksburg,  the  judgment  of  the  County 
Court  was  affirmed ;  and  a  writ  of  super- 
sedeas to  this  latter  judgment  was  awarded 
by  one  of  the  judges  of  this  court. 

Warden  for  the  appellants.  I  rely  upon 
the  following  errors  in  the  judgment  of 
the  County  Court.  1st,  The  plaintiff  in  his 
declaration  claims  a  sterling  money  debt,  of 
the  value  of  so  much  in  current  money, 
whereas  the  demand  should  have  been  made 
in  sterling  money  only.  In  support  of  this 
objection,  the  case  of  Scott's  executors  v. 
Call,  (ante  115)  is  fully  in  point. 

2d,  The  declaration  states  a  demand 
against  Barnett,  Woolfolk  &  Co.  and  the 
judgment  is  against  Barnett  and  Woolfolk 
only,  which  is  a  fatal  variance.  The  con- 
tract as  stated  is  a  joint  one,  and  the  judg- 
ment should  have  also  been  join^  that  the 
whole  might  assist  in  bearing  the  burthen. 
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3d.  There  is  no  issue  as  to  Barnett,  and 
yet  a  verdict  and  judgement  is  rendered 
ag^ainst  him.  The  plea  of  Wool  folk  is  eev- 
eral,  that  ne  did  not  assume,  and  Barnett, 
who  was  not  bound  to  state  his  defence 
upon  this  issue,  might  have  chosen  to  put  in 
a  special  plea  :  but  instead  of  his  having 
an  opportunity  to  do  so,  a  verdict  was  ren- 
dered upon  the  plea  of  Woolfolk  alone, 
against  Barnett  as  well  as  Woolfolk,  tho' 
the  former  was  in  truth  no  party  to  the 
suit,  and  probably  was  not,  nay  could  not, 
be  defended  upon  any  special  ground,  which 
he    might  have  chosen,  distinct   from    that 

taken  by  Woolfolk. 
374  »4th.    The    deposition  of    Stoddart 

does  not  go  to  prove  that  the  appel- 
lants assumed,  or  that  the  money  was  paid 
by  Watson  and  Urquhart,  at   their  request. 

5th,  Stoddart  appears  clearly  to  have  been 
an  interested  witness.  Barnett  and  Wool- 
folk  considered  their  tobacco  as  having  been 
either  disposed  of  at  an  under  value,  or  as 
having  been  sold  at  a  higher  price  than 
that  stated  by  Forest  and  Stoddart,  and 
they  would  have  been  entitled,  in  case  For- 
est and  Stoddart  had  sued  them  on  their 
bill,  (and  which  was  alone  prevented  by 
the  officious  interference  of  Watson  and 
Urquhart)  to  oppose  the  demand  by  proofs 
of  improper  conduct  in  the  sale  of  their 
tobacco.  Stoddart  therefore  was  a  very  im- 
proper witness,  to  prove  the  price  at  which 
the  tobacco  sold. 

6th,  The  deposition  not  being  signed  by 
Stoddart,  it  ought  not  to  have  been  read, 
since  if  perjury  had  been  committed,  a  pros- 
ecution could  not  have  been  instituted 
ag-ainst  the  witness  in  consequence  of  this 
omission.     1  Morg.  Kss.  124. 

Duval  on  the  same  side.  For  any  thing 
which  appears  in  the  record,  the  bill  drawn 
by  Barnett,  Woolfolk  &  Co.  may  yet  be  in 
circulation,  and  may  at  some  future  time 
rise  up  against  the  drawers,  for  it  does  not 
appear,  that  Watson  and  Urquhart  took  it 
up.  Upon  the  third  objection  made  by  Mr. 
Warden,  he  cited  3  Morg.  Ess.  10. 

Washington  for  the  appellees.  The  first 
objection  is,  that  the  current  money  value 
of  the  sterling  debt  ought  not  to  have  been 
stated,  in  the  declaration  ;  and  in  support 
of  this,  the  case  of  Scott's  executors  v. 
Call,  is  relied  upon.  That  was  an  action  of 
debt  for  a  specific  sum,  where  the  jury 
failed  to  ascertain  the  value  of  the  money, 
the'  that  subject  was  rendered  by  the  plead- 
ing's an  essential  part  of  the  matter  in 
issue.  This  is  an  action  on  the  case,  sound- 
ing"  entirely  in  damages,  and  the  jury  have 
assessed  those  damages  in  current  money, 
leaving  nothing  for  the  court  to  do. 

In  answer  to  the  second  objection  let  it 
be  premised,  that  contracts  by  partners  are 
joint  and  several.  If  the  action  be  not 
brought  against  all,  those  who  are  sued 
may  plead  in  abatement,  discovering  the 
names  of  the  other  partners,  so  as  to  pre- 
vent the  plaintiff  from  making  more  than 
one  mistake.  But  if  they  do  not  plead  in 
abatement,  they  cannot   afterwards   object 


that  all  are  not  joined.  If  there  be  any 
thing  in  the  objection  now  insisted  upon, 
a  recovery  can  never  be  had  upon  a  part- 
nership contract  where  some  of  the  firm, 
are    not    named,  but    included    under    the 

general  stile  of  the  company,  if  the 
375      members  *will    only    keep  their  own 

secret.  For  if,  as  in  this  cfise,  the 
suit  is  brought  against  Barnett,  Woolfolk  & 
Co.  it  is  objected,  that  a  judgment  cannot 
be  obtained  against  Barnett  and  Woolfolk 
only;  and  it  is  clear  that  it  cannot  be  ren- 
dered against  the  whole  if  the  unnamed  part- 
ners be  unknown,  since  they  cannot  be 
made  parties  to  the  suit.  You  cannot  sue 
the  known  partners  only,  for  then  the  con- 
tract must  be  stated  to  be  made  by  them, 
and  if  this  be  done,  then  it  would  be  vari- 
ant from  the  real  one,  which  would  be 
clearly  fatal.  So  that,  if  the  present  objec- 
tion, be  a  good  one,  the  plaintiff,  in  a  case 
like  this,  would  be  without  any  remedy  at 
all  at  law,  whereas  on  the  other  hand,  the 
defendants  may  discover  who  are  the  con- 
cealed partners  by  a  plea  in  abatement, 
and  ought  to  do  so,  if  they  mean  to  make 
it  a  joint  burthen. 

There  is  more  difficulty  in  the  next  objec- 
tion, than  in  any  which  has  been  men- 
tioned. To  understand  it,  we  must  consider 
the  real  nature  and  end  of  pleading.  A 
plea  consists  of  two  parts;  the  first  is 
the  making  of  defence,  and  the  other  is  the 
extension  of  that  defence,  under  all  the 
various  modifications  of  which  the  case  ad- 
mits. Making  defence,  is  the  denial  of 
the  plaintiff's  demand  as  he  has  stated  it.  3 
Blac.  Com.  296.  If  the  defendant  mean  not 
to  rely  upon  a  bare  denial,  but  would  go 
farther  and  oppose  the  plaintiff's  claim  by 
something  not  necessarily  growing  out  of 
the  defence,  but  quite  collateral  thereto,  he 
must  state  such  other  ground  in  the  form 
of  a  plea.  Thus  in  assumpsit,  the  defend- 
ant by  making  defence,  and  consequently 
denying  the  plaintiff's  demand  set  forth 
in  the  declaration,  substantially  says,  that 
he  did  not  assume ;  because  the  affirmation 
being  that  he  did  assume,  the  negation 
must  be  that  he  did  not  assume,  which 
forms  a  compleat  issue :  but  if  the  defend- 
ant would  go  farther,  and  say,  for  instance, 
that  he  did  not  assume  within  five  years, 
he  must  plead  that  special  matter,  (because 
this  is  not  necessarily  implied  by  a  mere  ne- 
gation,) so  as  to  give  the  plaintiff  notice 
of  the  real  ground  of  defence,  which  is  the 
primary  and  only  end  of  pleading.  In  this 
case  then,  Barnett,  by  entering  himself  a 
defendant  which  is  tantamount  to  defend- 
ing the  force  and  injury,  denies  the  as- 
sumpsit charged,  as  much,  as  if  he  had  said 
so,  in  a  more  regular  plea.  But  what  puts 
this  question  beyond  doubt  is,  that  his  co-de- 
fendant had  regularly  pleaded  non-assump- 
sit, to  a  joint  demand,  and  therefore  Bar- 
nett, by  entering  himself  defendant,  going 
to  trial  on  the  plea,  and  actually  defending 
the  suit  in  all  its  stages,  as  the  record 
shews  he  did,  made  Woolfolk 's  plea  his 
own,  and  after  a  verdict  against  him, 
ought  not    to  be  permitted  to   set    it  aside, 
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because  he   had  nej^lected  to  put  in  a 

376  formal  plea.     The  *wantof  a  similter 
appears    from    the    case  of  Cooper  v. 

Spencer.  1  Str.  641  cited  in  3  Morg,  es- 
says, p.  10,  to  have  been  considered  as 
fatal,  and  not  aided  by  the  statute  of  Jeo- 
fails, yet  after  defence  made,  the  objection 
is  removed.    21  Vin.  p.  480. 

4th,  This  objection,  as  well  as  that  made 
by  Mr.  Duval,  may  be  answered  together, 
by  observing  that  the  whole  evidence  is  not 
stated.  This  is  not  a  demurrer  to  evidence, 
where  all  the  testimony  is  spread  upon  the 
record,  but  it  is  merely  an  exception  to  the 
admissibility  of  a  particular  deposition.  So 
that  this  court  cannot  say  that  evidence 
was  not  produced  of  the  assumpsit,  or  of 
the  request,  or  that  the  bill  was  taken  up 
by  Watson  and  Urquhart.  Besides,  as  to 
the  first,  the  law  creates  the  assumpsit,  and 
as  to  the  latter,  the  bill  not  having  been 
protested  never  can  charge  the  appel- 
lants. • 

5th,  Stoddart  can  neither  gain,  nor  lose 
by  the  event  of  this  cause,  and  this  is  the 
touchstone  by  which  to  try  the  interest  of 
a  witness.  The  claim  of  Forest  and  Stod- 
dart, against  Watson  and  Urquhart,  was 
independent  of  Barnett,  Woolfolk  &  Co.  It 
arose  from  their  special  undertaking,  they 
did  that  without  suit,  which  they  might 
have  been  compelled  to  do.  They  could 
not  defend  themselves,  by  alledging  an 
injury  done  by  Forest  and  Stoddart,  to 
Barnett,  Woolfolk  &  Co.  nor  are  they 
precluded  by  this  judgment,  nor  by  the 
payment  made  by  the  appellees  from 
contesting  that  point  with  Forest  and 
Stoddart,  who  could  not  in  such  a  suit 
avail  themselves  of  any  benefit  from  the 
evidence  given  in  this  cause.  If  Forest 
and  Stoddart  has  injured  the  appellants, 
it  is  nothing  to  the  appellees,  who  only 
claim  the  money  advanced  for  them, 
and  to  prove  the  amount  of  that  advance, 
the  receiver  is  a  proper  and  often  the  only 
witness. 

6th,  This  objection  is  supported  neither 
by  authorities,  nor  by  principle.  2  Str. 
920,  which  is  referred  to,  does  not  warrant 
the  doctrine  contended  for,  and  the  reason 
assigned  for  it,  is  totally  unfounded.  The 
signing  of  the  deposition  cannot  be  neces- 
sary, even  for  the  purpose  of  furnishing 
evidence  of  the  oath,  since  upon  a  prosecu- 
tion for  perjury,  it  would  be  requisite  to 
prove,  that  the  evidence  stated  in  the  depo- 
sition and  signed  by  the  witness  was  sworn 
to  by  him.  The  certificate  of  the  magis- 
trate would  not  be  sufficient.  The  signa- 
ture, if  proved,  (for  this  too  must  be  done,) 
might  be  evidence  of  his  having  deposed 
what  is  there  written ;  but,  that  he  de- 
posed it  upon  oath,  would  still  remain  to  be 
proved.  So  that  after  all,  other  evidence 
must  be  resorted  to,  in  order  to  sustain  the 
prosecution.     If   the   false  oath    were 

377  not  committed  *to  writing,    yet  upon 
proving    it,    the  witness  might  suffer 

for  perjury,  and  surely  it  is  not  less  perjury 
if  it  be  committed  to  writing,  because  it  is 
not  signed. 


Campbell  in  reply.  The  objections  upon 
which  I  rely,  are  1st,  That  no  plea  is  put 
in  by  Barnett,  and  yet  judgment  is  entered 
against  him.  But  it  is  contended  that 
there  is  a  plea.  I  ask  what  is  it?  Is  it 
payment?  Non  assumpsit?  The  act  of  lim- 
itations, or  what?  For  if  there  be  a  plea, 
it  may  be  all  ot  either  of  those  which  I  have 
mentioned.  The  oath  administered  to  the 
jurors  is,  that  they  shall  well  and  truly  try 
the  issue  joined.  But  if  there  be  no  plea, 
there  can  be  no  issue,  and  consequently  the 
jury  cannot  answer  to  their  charge.  It  is 
essential  that  the  pleadings  should  be  so 
far  formal  at  least,  as  to  submit  some  point 
or  other  to  the  consideration  of  the  jury, 
for  otherwise,  the  court  cannot  even  pre- 
sume, that  the  matters  in  difference  be- 
tween the  parties  have  been  settled  by  the 
verdict.  We  know,  that  wherever  an  im- 
material point  is  put  in  issue,  a  repleader 
will  be  awarded,  and  for  the  very  reason 
which  I  have  mentioned,  namely,  that  the 
rights  of  the  parties  were  not  involved  in 
the  issue,  and  therefore  could  not  have 
been  decided  by  the  jury.  There  is  cer- 
tainly a  great  distinction  between  mak- 
ing defence,  and  pleading.  The  former 
is  no  more  than  an  introduction  to  the 
latter,  and  although  it  imports  a  gen- 
eral denial  of  the  plaintiff's  right  to  re- 
cover, it  does  not  disclose  the  ground  upon 
which  that  right  is  opposed,  so  as  that  it 
may  appear  whether  the  question  decided  by 
the  jury,  was  upon  a  point  material  to  Ihe 
merits  of  the  cause  or  not.  Co.  Lit.  127,  b. 
The  truth  is,  that  no  defence  in  this  case, 
according  to  the  technical  meaning  of  the 
word,  was  made,  the  appellant  Barnett  hav- 
ing done  no  more  than  enter  his  appearance 
to  the  suit,  80  as  to  dispense  with  the  nec- 
essity of  process  being  served  upon  him. 
But  if  any  particular  plea  can  be  presumed 
to  have  been  intended  by  Barnett,  the  prob- 
able one  would  be  the  general  issue;  and 
if  so,  it  may  properly  be  objected  2dly,  that 
the  verdict  is  totally  immaterial,  since  it  is 
neither  for  nor  against  the  appellants. 
The  jury  have  found  **that  the  defendants 
have  not  paid  the  debt  in  the  declaration 
mentioned;"  now  they  may  not  have  paid 
the  debt  claimed,  and  yet  they  may  never 
have  assumed  to  pay  it.  The  former  may 
be  the  consequence  of  the  latter,  and  the 
jury  have  not  found  that  he  did  assume. 
So  that  the  very  gist  of  the  issue  (if  there 
be  any)  is  still  left  undetermined.  3  Salk. 
374. 

3d,  Stoddart  was  certainly  an  interested 
witness.  If  the  tobacco  sold  for  a  price 
equal  to  the  sum  drawn  for  by  the 
378  appellants,  *then  Forest  and  Stoddart 
had  no  right  to  demand  any  thing 
from  either  the  drawers,  or  endorsers 
of  the  bill,  and  an  action,  for  money  had 
and  received,  might  have  been  maintained 
against  them  by  the  appellees,  in  case  they 
had  failed  in  this  suit,  upon  the  ground  of 
the  tobacco  having  sold  for  a  greater  price 
than  that  credited  by  Forest  and  Stoddart. 
The  success  of  the  appellees,  was  conse- 
quently interesting  to  Stoddart. 
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Washington  in  reply.  The  case  from 
Salk.  374,  was  decided  when  the  courts  were 
much  more  rigid,  than  they  now  are,  re- 
specting the  doctrine  of  verdicts.  The  rule 
now  is,  that  after  a  fair  trial,  the  court  will 
not  set  aside  a  verdict,  merely  because  it 
may  be  informal,  but  will  mould  it  into 
form.  And  if  this  be  the  rule  in  England, 
it  should  be  very  liberally  adopted  in  this 
country,  when  it  is  recollected,  that  in  the 
County  Courts,  a  short  minute  only  is  made 
of  the  proceedings  by  the  clerk,  during  the 
sitting  of  the  court ;  the  verdict  is  usually 
drawn  by  the  jury  in  general  terms,  and 
the  extension  of  it  so  as  to  make  it  respon- 
sive to  the  issue,  is  always  left  to  the  clerk, 
who  does  it  after  the  term  is  ended,  when 
he  makes  out  a  complete  record.  So  that 
errors  of  this  sort  are  the  mere  misprisions 
of  the  clerk.  But  in  this  case,  the  verdict 
stated  in  the  record  substantially  corre- 
sponds with  the  issue ;  for  the  damages  as- 
sessed, are  from  the  plaintiff's  non-perform- 
ance of  his  assumption :  which  is  clearly 
finding  an  assumpsit  and  a  non-perform- 
ance of  it. 

The  PRESIDENT.  The  first  objection 
stated  to  the  judgment  of  the  County  Court 
is,  that  the  demand  is  for  sterling  money 
of  the  value  of  so  much  in  Virginia  cur- 
rency; in  support  of  which,  the  case  of 
Scott's  executors  v.  Call  is  relied  upon. 
The  principle  of  that  case  is  a  strong  one 
in  support  of  this  judgment.  The  error  in 
that  was,  that  the  jury  left  the  value  of  the 
sterling  money^  to  be  ascertained  by  the 
court,  instead'  of  settling  it  themselves; 
the  very  reverse  of  which  has  been  done  in 
ttie  present  case. 

The  next  objection  is,  that  the  declara- 
tion is  against  Harnett,  Wool  folk  &  Co.  and 
the  judgment  is  against  Barnett  &  Woolfolk 
only.  The  answer  to  this  is  obvious. 
Barnett  &  Woolfolk  are  sued  as  the  ostensi- 
ble partners  of  the  company,  and  have  it 
completely  in  their  power  to  make  it  a  joint 
charge  upon  the  whole  company,  by  dis- 
closing the  names  of  the  unknown  partners 
by  a  plea  in  abatement.  But  instead  of 
pleading  this  matter,  they  take  the  whole 
defence  upon  themselves,  and  it  is  certainly 
too  late  after  verdict,  to  complain  that  the 
judgment   is  not  against  all   the  members 

of  the  company. 
379         *But  it  is  objected,  that  no  plea  was 

put  in  by  Barnett,  and  consequently, 
that  a  verdict  against  him  was  improper. 
The  declaration  is  against  both ;  Woolfolk 
alone,  pleaded,  and  an  issue  was  made  up. 
Barnett  voluntarily  appeared  and  desired 
to  be  made  a  defendant  with  Woolfolk.  It 
is  true,  that  he  might  have  pleaded  sepa- 
rately if  he  had  been  inclined  to  do  so : 
but  not  desiring  it,  his  being  made  a  de- 
fendant with  the  other,  who  was  at  issue, 
implies  a  consent  to  be  united  with  him  in 
his  plea.  This  consent  is  sufficiently  es- 
tablished by  his  subsequent  conduct.  He 
acknowledged  notice  of  the  taking  of  Stod- 
darts  deposition ;  proceeded  to  the  trial  and 
defended  the  suit. 


The  4th  objection  is,  that  no  assumpsit 
was  proven.  To  this  there  are  two  answers. 
— 1st,  That  the  deposition  does  not  appear 
to  have  been  the  only  evidence  given  at  the 
trial.  2dly,  The  plaintiff  having  proved  a 
debt  to  be  due,  the  law  implies  an  assump- 
sit to  pay  it. 

The  5th  objection  is,  to  Stoddart's  depo- 
sition on  the  score  of  interest.  The  only 
evidence  as  to  this  point  is  the  deposi- 
tion itself.  From  that  it  appears,  that 
Forest  and  Stoddart  paid  the  excess  of 
the  bill  beyond  the  proceeds  of  the  to- 
bacco, at  the  request  of  Watson  and 
Urquhart,  and  upon  their  special  promise  to 
be  answerable  for  such  payment.  When 
that  was  ascertained,  they  applied  to  Wat- 
son and  Urquhart,  who  performed  their 
promise,  without  any  agreement  to  refund, 
or  to  connect  it  in  any  manner  with  the 
fate  of  the  present  dispute.  So  that  Stod- 
dart could  be  in  no  wise  interested  in  the 
event  of  this  cause.  But  it  has  been  con- 
tended that  the  sales  of  the  tobacco  were 
fraudulent,  and  that  there  was  a  combina- 
tion between  Forest  and  Stoddart,  and  Wat- 
son and  Urquhart,  to  shift  the  demand  for 
the  balance  into  the  hands  of  the  latter,  to 
deprive  Barnett,  Woolfolk  &  Co.  of  their 
defence  on  the  ground  of  the  fraudulent 
sales.  Of  this  combination  there  is  no 
proof.  On  the  contrary,  there  is  the 
strongest  ground  to  presume  otherwise. 
Watson  and  Urquhart  appear  to  have  been 
the  friends  of  Barnett,  Woolfolk  &  Co.  and, 
as  such,  they  endorsed  their  bill  and  gave  it 
credit.  They  went  further,  and  requested 
honor  to  the  bill,  tho'  the  funds  upon  which 
it  was  drawn  should  prove  deficient:  by 
which  friendly  interference  they  preserved 
the  credit  of  the  drawers,  and  saved  them 
from  the  payment  of  damages  which  would 
have  been  the  consequence  of  the  bill's  being 
protested.  This  conduct  does  not  warrant 
a  suspicion  of  combination  to  the  prejudice 
of  Barnett,  Woolfolk  &  Co.  But  it  was 
said  that  Watson  and  Urquhart  ought 
380  not  to  have  paid  *the  money  without 
the  consent  of  Barnett,  Woolfolk  & 
Co.  If  they  had  been  litigious,  or  inclined 
to  evade  a  performance  of  their  promise, 
they  might  have  delayed  payment  under  a 
pretext  of  this  sort.  But  knowing  that  they 
had  induced  Forest  and  Stoddart  to  advance 
the  money,  they  very  properly  and  without 
delay  repaid  it  with  interest,  having  noth- 
ing to  do  with  any  dispute  between  them 
and  the  appellants ;  but  leaving  it  to  be 
litigated  between  them,  when  and  how  they 
pleased.  This  may  still  be  done  if  the  ap- 
pellants are  inclined,  and  nothing  sworn  by 
Stoddart  in  this  suit,  can  avail  him  in 
that. 

Another  objection  to  this  deposition  is, 
that  the  witness  has  not  subscribed  it.  . 
Whether  Stoddart  could  be  prosecuted  for 
perjury  (in  case  he  has  taken  a  false  oath,) 
in  consequence  of  this  omission,  is  a  ques- 
tion which  we  leave  to  be  determined  by 
those  before  whom  the  prosecution  shall  be 
instituted.  The  deposition  is  certified,  by 
two  magistrates,  to  have  been  taken  before 
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them  upon  oath,  which    gives   it   sufficient 
authenticity. 

The  objection  to  the  verdict  applies 
merely  to  the  form  of  it.  The  damages 
assessed  by  the  jury  are  for  the  non-per- 
formance of  the  assumption,  in  the  declara- 
tion mentioned,  and  the  irregularity,  in  the 
extension  of  the  verdict,  is  apparently  a 
clerical  misprision  and  therefore  amenda- 
ble. 

Judgment  of  the  District   Court  affirmed. 


Braxton  v.  Morris. 

October  Term,  1794. 

Appeals*-Plalntlff  in  Chancery— Bond. t—Wli ere  the 

plaintiff  In  Chancery  appeals,  that  Court  cannot 
require  any  other  bond  than  one  in  the  penalty 
of  801. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  At  the  last  term, 
a  rule  was  obtained  by  the  counsel  for  the 
appellee,  that  the  appellant  should  shew 
cause,  why  this  appeal  should  not  be  dis- 
missed, unless  bond  and  security  in  a  pen- 
alty sufficient  to  cover  the  decree  were 
given.  The  Chancellor  allowed  the  appeal 
upon  the  appellants  giving  bond  in  a  sum 
merely  nominal.  The  question  depended 
upon  the  construction  of  the  acts  of  Assem- 
bly relating  to  this  subject. 

The  PRESIDENT,  The  law  constitut- 
ing the  Court  of  Appeals  passed  in  1792, 
refers  (as  to  this  point)  to  the  law  relat- 
ing to  appeals  from  the  County  Courts,  to 
the  High  Court  of  Chancery  and  District 
Courts. 

The  County  Court  law,  after  referring  to 
the  Chancery  law  for  the  manner  of  exer- 
cising the  right  of  appeal,  declares  that 
bond  and  security  shall  be  given  by 
381  the  plaintiff  if  he  appeal,  but  ^totally 
omits  the  clause  in  the  old  County 
Court  law,  which  directed  bond  and  security 
to  be  given  by  the  defendant;  if  he  ap- 
pealed. The  chancery  law  does  not  supply 
the  defect  in  a  case  where  the  appeal  is 
prayed  for  at  the  time  of  pronouncing  the 
decree,  although  (where  that  has  been 
neglected)  it  provides  for  the  case  of  a  pe- 
tition of  appeal  afterwards,  and  in  this  lat- 
ter case,  requires  bond  and  security  to  be 
given.  It  takes  no  further  notice  of  an  ap- 
peal prayed  for  at  the  time  of  a  decree,  as 
it  respects  the  bond,  than  to  declare  it 
valid,  if  given  by  sureties  of  sufficient 
ability,  tho'  it*  should  not  be  executed  by 
the  party  himself.  But  this  is  not  enough 
to  warrant  a  County  Court  in  demanding 
bond  and  security  from  a  defendant  praying 
an  appeal,  as  the  condition  upon  which  it 
is  granted;  nor  can  the  Chancellor  require 
it.     This  was  probably  a  mere   omission  in 


^Appeals.— See  monogrraphic  »oi«  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem,  etc..  Turnpike  Co., 
2  Rob.  263. 

tStatutory  Bonds.— See  monosraphic  noU  on 
"Statutory  Bonds'*  appended  to  Goolsby  v.  Strother, 
21  Gratt.  107. 


the  legislature,  but  it  belongs  to  them,  not 
to  this  court  to  rectify  it. 

The  court  are  therefore  of  opinion,  that 
the  Chancellor  took  the  only  bond  whicfa 
he  was  authotised  to  require :  viz.  a  bond 
in  the  penalty  of  ;f20,  from  Mr.  Braxton 
as  a  plaintiff  appealing. 


Pendleton  v.  Vandevier. 

October  Term.  1794. 

Willft— Construction—Case  at  Bar.— The  testator  de- 
vises to  his  daaarhter  M.  201..  as  her  full  legacy,  and 
in  bar  of  any  claim  she  may  have  on  his  estate. 
He  then  srlves  a  tract  of  land  to  her  heirs  lawfully 
beffotten  on  her  body,  to  be  held  by  them  under 
the  limitations  contained  in  the  devise  to  thebeirs 
of  his  ^on  A.  V.  He  devises  to  the  said  A.  V.  and 
his  heirs  lawfully  begrotten,  another  tract  of  land 
with  sundry  limitations  over.  At  the  time  the 
will  was  made.  M.  had  a  dauarhter,  and  afterwards 
a  son,  who  immediately  after  his  birth  died.  The 
daughter  of  M.  took  by  purchase  as  heir  apparent 
at  the  death  6f  the  testator. 

Life  Tenant— Deed  of  Lease  and  Release— efffect.-lf 
tenant  for  life  by  deeds  of  lease  and  release,  under 
the  Statute  of  Uses,  conveys  the  fee.  it  creates  no 
forfeiture. 

Juries— Finding— Correction  of  Mistake  in.— The  Jury 
find  a  conveyance  to  James,  the  lessor  of  the  plain- 
tiff, whereas  his  name  is  Jacobus.  This  is  a  plain 
mistake,  which  may  be  corrected  by  the  other 
part  of  the  findlngr.  that  he  is  the  lessor  of  the 
plaintiff. 

Wills-Devise  of  Land-Effect  Where  Testator  Leaves 
Out  a  Coarse. -The  testator  in  attemptinsr  to  de- 
scribe the  boundaries  of  a  tract  of  land  he  is  dis- 
posing of,  leaves  out  a  course,  which  throws  the 
whole  into  confusion.  The  jury  in  a  special  ver 
diet,  say.  that  if  the  testator  intended  to  convey  by 
such  boundaries  as  they  describe,  then  they  find 
that  to  be  the  land  in  question;  if  by  certain  other 
boundaries,  which  they  also  describe,  then  they 
find  that  the  land  devised  was  accordine'  to  those 
bounds.  The  Court  may  decide  which  are  the 
true  boundaries. 

Appellate  Practice— Jadgment  In  Favor  of  Appenaat— 
Reversal— Costs.*— If  the  judgment  below  be  In  part 
favourable  to  the  appellant,  and  it  Is  reversed  as 
to  that  part,  he  shall  pay  the  costs  of  the  appeal. 

This  was  an  ejectment  brought  upon  the 
demise  of  Jacobus  Vandevier  the  appellee, 
against  the  appellant,  in  the  District  Court 
of  Winchester.  The  jury  found  a  special 
verdict  to  the  following  effect  viz:  That 
John  Vanmeter  being  seized  in  fee  simple 
of  a  tract  of  land,  of  which  the  land  in 
question  was  a  part,  departed  this  life  at 
some  time  previous  to  September  1745,  hav- 
ing first  duly  made  and  published  his  last 
will    and  testament,    bearing  date  the  13th 


The  principal  case  Is  cited  in  Nelson  v.  Matthews. 
2  Hen.  &  M.  176. 

•Appeals— Costs.— On  this  question  the  principal 
case  Is  cited  In  Preston  v.  Harvey,  2  Hen.  &  M.  68; 
Mantz  V.  Hendley,  2  Hen.  &M.  308:  Todd  v.  Bows^er. 
1  Munf.  447.  See  monosraphic  note  on  "Appeal  and 
Error"  appended  to  Hill  v.  Salem  &  Pepper*s  Ferry 
Turnpike  Co.,  1  Rob.  283;  monographic  note  on 
"Costs"  appended  to  Jones  v.  Tatum.  19  Gratt.  730. 
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of  Aug^ust,  in  the  same  year,  whereby  he  de- 
vised the  land  in  question  by  the  following 
clause  viz:  ^^Item,  I  give  and  bequeath  to 
my  daughter  Magdalena,  twenty  shillings, 
as  her  full  legacy,  which  when  paid,  is  to 
bar  her  of  any  title  to  my  real  or  personal 
estate,  and  I  do  devise  unto  her  heirs  law- 
fully begotten  on  her  body,  a  certain  tract 
of  land  part  of  that  on  which  I  now  live, 
bounded  as  follows ;  [here  follows  a  particu- 
lar description  of  this  parcel  according  to 
certain  courses  and  distances]  containing  by 
estimation  250  acres  more  or  less,  to  be  held 
by  the  heirs  of  my  said  daughter  under  the 
limitations  and  restrictions  according  to 
the  devise  made  to  my  son  Abraham  Van- 
meter's  heirs. "  That  he  devised  to 
382  ^Abraham  Vanmeter  another  parcel 
of  the  same  tract  particularly  de- 
scribed by  metes  and  bounds  to  him  and 
his  heirs,  lawfully  begotten ;  but  if  there 
should  be  no  heirs  male  or  female  of  his 
said  son  or  sons  (thereafter  named)  who 
should  attain  the  age  of  21  years,  then  after 
the  death  of  his  said  son  or  sons,  or  their 
heiiFs,  remainder  to  his  surviving  devisees 
equally  to  be  divided.  The  residue  of  the 
tract  he  devised  in  the  same  manner  to  his 
other  children  describing  accurately  the 
courses  and  distances  of  each  parcel.  That 
at  the  time  of  making  the  will,  Magdalena 
had  one  daughter  named  Prudence  born  in 
the  jrear  1744.  That  she  had  also  a  son  born 
about  20  months  after  the  birth  of  Pru- 
dence who  lived  only  a  few  days.  That 
Prudence  (who  is  still  living)  did  in  the 
year  1769,  convey  the  land  in  question  by 
deeds  of  lease  and  release  to  Jacob  Vande- 
vier,  the  father  of  the  lessor  of  the  plain- 
tiff. 

The  jury  find  a  survey  of  the  entire  tract, 
as  well  as  of  the  several  parcels  given  to 
the  respective  devisees  with  the  boundaries 
of  the  whole  (except  of  the  part  bequeathed 
to  the  heirs  of  Magdalena)  particularly  laid 
off  and  described,  and  corresponding  with 
the  courses  and  distances  mentioned  in  the 
will.  The  parcel  devised  to  the  heirs  of 
Magdalena,  is  laid  off  in  the  plat  referred 
to  by  the  jury,  in  two  ways,  the  one  com- 
prehending about  30  acres  more  than  the 
other.  The  verdict  then  proceeds  as  follows : 
*' If  from  the  words  of  the  will  the  testator's 
intention  can  be  legally  construed  so  as  to 
convey  unto  the  heirs  begotten  on  the  body 
of  the  said  Magdalena,  the  lands  contained 
between  the  lines  and  letters  s,  t  and  K,* 
then  we  find  that  the  part  of  the  land  de- 
vised to  the  heirs  lawfully  begotten  on  the 
body  of  the  said  Magdalena,  and  which  is 
the  land  in  the  declaration  mentioned,  is 
contained  within  the  lines  and  letters,  m, 
n>  o,  p,  q,  r,  s,  t,  E,  D,  C,  B  and  m.  But  if 
from  the  words  of  the  will,  the  intention 
cannot  be  legally  construed  so  as  to  convey 
the  lands  between  the  lines  and  letters  s,  t 
and  Ef  to  the  heirs  begotten  on  the  body  of 
said  Magdalena,  then  we  find  that  the  part 
of  the  lands  devised  to  the  heirs  lawfully 
begotten  of  the  body  ot  the  said  Magdalena 

*T1xis  is  a  mistake,  it  should  bare  been  £,  as  it  is 
apparent  from  tbe  plat. 


(which  is  in  that  case  the  land  in  the  decla- 
ration mentioned)  is  described  in  the  plat 
aforesaid  by  the  letters  m,  n,  o,  p,  q,  r,  s, 
E,  D,  C,  B  and  m."  They  further  find 
that  Jacob  Vandevier  the  father  of  the 
plaintiff,  being  seised  &c.  departed  this  life 
having  by  his  will  devised  the  land  in 
question    to    his  son    James   the   lessor   of 

the  plaintiff. 
383  *To  several    of  his  children  he  de- 

vises (* 'after  his  wife's  thirds  of  his 
moveable  estate,  and  legacies  are  paid)  an 
equal  proportional  child's  part  arising 
therefrom,  as  well  of  lands  to  be  disposed 
of,  if  any  there  be,  as  of  all  things  else." 
The  District  Court  gave  judgment  for  the 
plaintiff  according  to  the  lines  which  in- 
cluded the  smallest  quantity  of  land,  from 
which  the  defendant  appealed. 

Williams  for  the  appellant.  The  first 
question  is,  whether  Prudence  took  any 
estate  at  all  or  not?  2dly,  If  she  did,  then 
what  estate  she  did  take?  3dly,  Whether 
the  verdict  be  not  so  defective,  as  that  no 
judgment  can  properly  be  rendered  upon  it? 

First,  the  rule  of  law  is  well  established, 
that  no  person  can  take  by  the  name  of  heir 
during  the  life  of  the  ancestor,  for  nemo 
est  haeres  viventis.  From  this  general 
rule,  a  departure  is  sometimes  permitted, 
in  the  case  of  last  wills  in  favor  of  inten- 
tion ;  but  then,  the  person  who  is  intended 
to  take  by  that  name,  must  be  almost  as 
accurately  described,  as  if  he  were  named. 
The  word  heir,  unconnected  with  some 
other  description,  is  a  word  of  limitation, 
Cowp.  Rep.  309,  313.  In  all  the  cases 
which  form  exceptions  from  this  general 
rule,  there  will  be  found  superadded  words 
descriptive  of  the  person  intended  to  take : 
Thus  in  Long  and  Beaumont,  1  P.  Wil- 
liams 229,  which  was  a  devise  to  the  heirs 
male  of  a  person  then  living,  there  is  not 
only  a  legacy  given  to  the  ancestor,  by 
which  the  testator  takes  notice  that  he  is 
alive,  but  legacies  are  also  given  to  his 
three  sons  by  name,  who  were  of  course 
known  by  the  testator  to  be  then  living; 
and  in  that  case  it  was  resolved,  that  the 
eldest  son  should  take  as  heir  thus  de- 
scribed. So  in  Burchett  &  Durdant,  2 
Vent.  311.  The  devise  was  to  the  heirs 
male  of  the  body  of  R.  D.  then  living.  But 
in  the  case  now  under  consideration,  there 
are  no  words  descriptive  of  the  daughter  of 
Magdalena.  The  testator  takes  no  notice 
of  her  at  all,  nor  does  it  appear  that  he 
knew  she  was  in  being;  for  she  was  born 
only  in  1744,  the  year  before  the  testator's 
death.  It  is  also  to  be  observed,  throughout 
the  will,  that  when  the  testator  gives  any 
thing  to  grandchildren,  he  mentions  them 
by  name. 

2dly,  If  Prudence  takes  any  thing,  it  can- 
not be  a  greater  estate  than  for  life,  for  the 
devise  Is  to  the  heirs  of  the  body  of  Mag- 
dalena without  words  of  limitation  super- 
added, and  the  reference  to  the  devise,  to 
Abraham  Vanmeter' s  heirs  does  not  en- 
large the  estate;  for  the  words  in  that 
clause    are   not    (as  in  this)  to  the  heirs  of 
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Abraham,  but  to   Abraham    and   the 

384  heirs  of  his  body.     ^So    that  there  is 
no  such  devise  in  the  will,  as  that  to 

which    the   reference  is  made. 

If  then  Prudence  only  took  an  estate  for 
life,  her  conveyance  being  by  lease  and  re- 
lease amounts  to  a  forfeiture  of  hel:  estate. 
I  admit,  that  if  this  had  been  a  conveyance 
operating  under  the  statute  of  uses,  it  would 
have  been  otherwise;  but  a  lease  and  re- 
lease like  the  present  is  a  common  law  con- 
veyance. •  The  consequence  is,  that  the 
heir  at  law  was  the  only  person  entitled 
to  enter  for  the  forfeiture. 

3dly,  It  may  be  very  seriously  questioned, 
whether  as  Jacobus  the  lessor  of  the  plain- 
tiff must  recover  by  deducing  a  clear  title 
to  himself,  he  can  succeed  upon  this  verdict 
which  finds  that  the  devise  from  Jacob 
Vandevier  was  to  his  son  James. 

As  to  the  conclusion  of  the  jury,  it  seems 
too  vague  for  the  court  to  decide  upon, 
since  there  is  nothing  but  the  will  itself 
from  which  the  intention  of  the  testator 
can  be  discovered. 

Whether  the  testator  in  describing  the 
parcel  of  land  in  question  meant  to  confine, 
or  to  extend  its  limits,  according  to  either 
of  the  two  lines  stated  in  the  verdict  is  a 
question,  which  must  depend  entirely  upon 
evidence.  The  courses  mentioned  in  the 
will  do  in  no  respect  fit  either  of  them, 
but  might  have  been  explained  to  the  satis- 
faction of  the  jury  by  a  variety  of  circum- 
stances of  which  they  were,  as  I  conceive, 
the  only  proper  judges. 

Lee  for  the  appellee.  In  this  case,  both 
parties  may  be  considered  as  appellants. 
Pendleton  complains  because  a  judgment  is 
rendered  against  him  for  any  thing,  and 
Vandevier  contends  that  he  is  entitled  to  a 
judgment  for  the  whole  of  the  land. 

As  to  the  first  point,  I  shall  admit  the 
general  rule,  nemo  est  hoeres  viventis. 
But  it  is  equally  clear,  that  to  favor  the 
intention  of  a  testator,  the  word  heir  may 
be  as  descriptive  of  the  person  to  take,  as  if 
he  were  particularly  named.  In  this  case, 
it  is  evident  from  the  mispelling,  and  from 
other  inaccuracies  in  the  will,  that  it  was 
written  by  an  illiterate  man.  The  testator 
was  about  to  divide  a  large  tract  of  land 
between  his  children  and  grand-children, 
and  intended  to  describe  each  parcel  by 
certain  metes  and  bounds.  He  then  gives 
all  the  residue  of  his  estate  to  be  divided 
amongst  several  of  his  children,  which 
proves  that  he  did  not  intend  to  die 
intestate  as  to  any  part,  or  to  leave  any 
thing  to  descend  to  his  heir  at  law.  He 
takes  notice  that  Magdalena  is  living,  and 
of  course,  that  she  could  not  have  heirs  in 
the  legal  sense  of  the  word.  Prudence  is 
also  found  to  have  been   born  before 

385  the  will    was   made,    *with   which   it 
is  presumed  he  was  acquainted,    tho' 

she  is  not  noticed  in  the  will.  All  these 
circumstances  are  as  strong  as  can  occur  in 
any  case,  to  shew  an  intent  in  the  testator, 
to  describe  Prudence  by  the  words  which 
he  used.     The  case  of  Doe  and  Lamming,  2 


Burr.  1100,  was  that  of  a  present  devise, 
unattended  by  any  particular  description  of 
the  persons  meant  to  take  as  heirs,  other 
than  may  be  drawn  from  the  manner  in 
which  they  were  directed  to  take.  The 
case  of  Brooking  v.  White  2  Blac.  Rep. 
1010,  is  a  very  strong^  and  pointed  authority. 

As  to  the  second  point,  it  is  immaterial 
whether  Prudence  took  an  estate  for  life,  or 
intail,  for  as  she  is  found  to  be  still  living, 
the  conveyance  to  Jacob  Vandevier  is  suffi- 
cient to  enable  the  appellee  to  recover  in 
this  action,  and  the  conveyance  does  not 
produce  a  forfeiture,  as  is  supposed.  If  it 
were  necessary  to  contend  that  she  took  an 
estate  of  inheritance,  the  reference  to  the 
devise  to  Abraham  Vanmeter  might  with- 
out .  violence  to  the  words  be  construed  to 
mean  ^'to  Abraham  Vanmeter  and  the  heirs 
of  his  body,*'  since  the  devise  in  that 
clause  is  not  to  the  heirs  of  Abraham  Van- 
meter &c.  but  to  **  Abraham  Vanmeter,  and 
the  heirs  of  his  body." 

The  third  objection  does  not  seem  to  be 
much  relied  upon.  The  jury  having  found 
that  the  devise  was  to  the  lessor  of  the 
plaintiff  (whose  name  is  Jacobus)  and  the 
devise  being  to  Jacobus,  the  court  will  at 
once  perceive  that  it  is  a  mistake  of  the 
jury,  and  will  reject  the  word  Jacobus  in 
the  verdict  as  surplusage. 

The  last  objection  is,  that  the  jury  ought 
to  have  found  the  boundaries  of  the  land 
in  question  and  not  to  have  submitted  that 
question  to  the  court. 

The  court  being  the  proper  tribunal  to 
decide  upon  the  construction  of  deeds  and 
wills,  and  of  the  intention  of  the  makers 
thereof,  the  jury  did  right  in  submitting  to 
them  the  question  respecting  the  disputed 
lines,  as  they  depended  entirely  upon  a  com- 
parison of  the  courses  and  distances 
mentioned  in  the  will,  with 'those  laid  down 
and  described  in  the  plat  of  the  land  found 
by  the  verdict.  From  that  it  appears, 
that  the  testator  intended  to  parcel  out  one 
entire  tract  amongst  the  different  members 
of  his  family,  according  to  certain  metes 
and  bounds.  There  is  a  perfect  correspond- 
ence between  the  will,  and  the  plat,  as  to 
every  subdivision,  except  that  in  question. 
It  is  clear  therefore  that  he  meant  to  devise 
the  Whole,  and  not  to  leave  a  remnant  of 
30  acres  in  a  tract  of  1700  undisposed  of, 
which  will  be  the  case,  if  the  judgment 
below  be  right.  Now  it  is  plain,  that 
386  the  testator  *had  the  plat  found  by 
the  jury  before  him,  at  the  time  he 
was  writing  his  will,  and  after  pursuinc: 
the  boundaries  of  this  parcel  of  land  to  a 
particular  point,  by  mistake  he  left  out  a 
course,  and  consequently  if  the  will  be  lit- 
erally pursued,  the  lines  of  the  survey 
could  never  be  made  to  unite.  This  would 
be  absurd  and  repugnant.  To  effectuate 
the  intention  of  the  testator  therefore,  the 
court  will  supply  the  line  which  was 
omitted,  so  as  to  produce  a  compleat  dispo- 
sition of  the  whole  tract.  If  then  the  court 
is  of  opinion  that  the  testator  meant  to 
dispose  of  the  whole  tract,  the  iudgment 
below  will  be  reversed  and  entered  for  the 
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whole ;  if  otherwise,   the  judgment  will   be 
affirmed. 

Washini^ton  on  the  same  side.  The  rule 
of  law,  as  a  general  one,  is  truly  stated 
by  Mr.  Williams.  The  doctrine  formerly 
prevailed  in  all  its  rigor,  but  it  has  long 
gince  been  mitigated,  and  it  is  now  as 
well  settled,  as  any  principle  whatever, 
that  heirs  in  a  will  may  take  eo  nomine  by 
purchase,  if  the  court  he  satisfied  that  such 
was  the  intention  of  the  testator.  The 
case  of  Long  and  Beaumont,  cited  by  Mr. 
Williams,  proves  it,  and  is  much  like  the 
present.  In  this,  as  in  that  case,  the  heir 
was  living  when  the  will  was  made,  and 
the  testator  took  notice  that  the  ancestor 
also  was  living,  a  circumstance  much  relied 
upon  in  that  case.  In  this  case,  as  in  that 
of  Brooking  and  White,  the  testator  has 
made  a  provision  for  his  heir  at  law,  which 
proves  that  he  could  not  intend  to  leave 
any  thing  to  descend.  But,  what  renders 
this  case  still  stronger  is,  that  there  was 
an  evident  intention  to  make  an  equal  di- 
vision of  this  tract  of  land  amongst  the 
children,  and  to  prevent  the  possibility  of 
an  intestacy  as  to  any  part,  the  residuum 
of  the  real  estate  is  disposed  of. 

2d  point.  Independent  of  the  strong 
argument  to  be  derived  from  the  reference 
to  the  devise  to  the  heirs  of  Abraham 
Vanmeter,  it  is  clear  that  the  heirs  of- 
Magdalena  took  an  estate  tail.  It  is  not 
true,  I  conceive,  that  where  heirs  or  issue 
take  by  purchase,  they  take  only  an  estate 
for  life.  If  they  be  described  by  the 
former  name,  they  take  the  absolute  prop- 
erty and  dominion ;  if  by  the  latter,  a 
limited  fee.  Trevor  and  Trevor  1  Eq.  Ca. 
Ab.  387. 

But  suppose  only  an  estate  for  life 
passed,  still  that  is  su£Scient  to  entitle  the 
lessor  of  the  plaintiff  to  recover.  And  in 
that  case  the  deed  from  Prudence  to  Van- 
devier  could  not  produce  a  forfeiture  as  Mr. 
Williams  supposes,  because  the  conveyance 
has  its  operation  under  the  statute  of  uses. 
The  lease    is  a  deed  of  bargain    and    sale, 

which  by  the  operation  of  the  statute, 
387     vests  *the  possession,  so  as  enable  the 

lessee  to  receive  a  release.  The  only 
difference  between  this  mode  of  conveyance 
before,  and  since  the  statute  is,  that  in  the 
one  case,  actual  entry  by  the  lessee  was 
necessary  for  the  release  to  operate  upon ; 
in  the  other,  the  bargain  and  sale  passes 
the  use,  and  the  statute  executes  the  pos- 
session, which  enables  the  lessee  to  receive 
a  release.  Now  the  lease  in  question  is 
made  by  the  deed  of  bargains  and  sale,  and 
recites  the  intent  of  it  to  be,  to  put  the 
lessee  in  possession,  do  so  as  to  enable 
him  by  virtue  of  the  statute  of  uses  to  re- 
ceive a  release. 

Marshall  for  the  appellant.  We  do  not 
contend,  that  heirs  or  issue,  so  named,  are 
incapable  of  taking  by  purchase,  but  that 
the  general  rule  as  stated  by  us,  and  ad- 
mitted on  the  other  side,  is  never  departed 
from,  but  in  favor  of  a  clear  intention, 
plainly   describing    the  person  who  by  that 


name  is  to  take.  Is  Prudence  so  described? 
There  is  not  a  circumstance  in  the  case  to 
prove  that  she  was  meant.  It  does  appear 
that  the  testator  knew  that  she  existed ;  for 
if  he  had,  it  is  px'obable  he  would  have 
named  her,  in  the  same  manner  as  he  has 
done  others  of  his  grand  children ;  and  if 
he  knew  she  was  living,  then  it  would  seem 
that  he  rather  meant  to  exclude  her.  The 
description  is  too  vague  for  the  court  to  say 
who  was  intended,  and  therefore  the  devise 
is  void  for  uncertainty.  Suppose  there 
had  been  a  son  who  liad  lived; — could  the 
court  say  that  Prudence  should  take  in  ex- 
clusion of  that  son?  Or  is  it  not  more 
probable,  that  the  testator  would  prefer  the 
male  to  the  female  issue? — If  the  case  sup- 
posed had  happened,  and  the  son  would 
have  been  entitled,  then  it  cannot  be  said 
that  Prudence  was  intended  to  be  described. 
The  argument  that  no  person  can  be  sup- 
posed to  intend  a  partial  intestacy,  if  ad- 
mitted in  the  latitude  contended  for,  would 
entirely  defeat  the  general  rule,  because  it 
would  apply  in  all  the  cases  which  have 
been  cited,  where  the  heir  not  being  prop- 
erly described,  it  has  been  determined,  that 
he  could  not  take  as  a  purchaser.  Long 
and  Lamming  is  not  like  this  case ;  the  de- 
vise there,  is  to  A.  C.  and  to  her  heirs  male 
and  female  equally  to  be  divided,  as  well 
those  begotten  as  to  be  begotten.  So  that 
there  was  no  uncertainty  who  was  to  take. 
In  this  case  it  might  mean  a  son,  or  a 
daughter.  The  case  of  Brooking  v.  White, 
comes  within  the  exception,  as  the  testator 
took  notice  that  the  ancestor  had  children 
living.  The  devise  in  question  is  therefore 
void,  being  an  immediate  one,  which  could 
not  take  effect  upon  the  death  of  the  tes- 
tator. 
388  *As  to  the  nature  of  the  estate  given 
to  Prudence,  (if  she  be  entitled  to  any 
thing)  it  cannot  I  conceive  exceed  an  estate 
for  life.  I  know  of  no  case  in  which  the 
heir  takes  by  purchase,  that  he  takes  a 
greater  estate  than  for  life,  unless  words 
of  inheritance  are  engrafted  upon  the 
devise,  or  a  strong  intention  appears  to  pass 
a  greater  estate.  As  to  the  reference  to  the 
limitations  to  Abraham  Vanmeter's  heirs, 
the  counsel  ask  too  much  when  they  call 
upon  the  court  to  supply  the  words  **to 
Abraham  Vanmeter  and  his  heirs"  &c.  in- 
stead of  those  actually  used  by  the  testator. 
As  to  the  last  point,  I  think  it  impossible 
for  the  court  to  supply  a  whole  course, 
without  a  single  fact  being  stated  by  the 
jury.  The  testator  may  have  blundered,  but 
I  cannot  perceive  upon  what  principle  this 
court  can  correct  it.  It  would  be  to  make 
not  to  interpret  a  will. 

LYONS  J.  delivered  the  opinion  of  the 
court. 

The  first  question  made  in  this  cause  is, 
whether  the  devise  to  the  heirs  of  the  body 
of  Magdalena  be  void  or  not.  The  argu- 
ment to  prove  it  void  is,  that  no  person  can 
be  the  heir  of  an  ancestor  whilst  living, 
and  therefore,  as  such,  cannot  take.  But 
the  court  are  of  opinion   that  the  word  heir 
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may  mean  heir  apparent,  and  that  such  was 
the  intention  in  the  present  case.  We  are 
clear,  that  the  testator  meant  to  give  the 
estate  to  the  person  ^ho  should  be  the  heir 
apparent  of  Magdalena  at  the  time  oi  the 
testator's  death,  and  that  he  has  used 
proper  words  to  convey  such  an  intention. 
If  the  heir  apparent  at  that  period  had 
been  a  son,  he  would  certainly  have  taken, 
but  being  a  daughter,  she  took  as  such  by 
purchase. 

The  second  question  was,  what  estate  she 
took?  It  is  unimportant  for  the  court  to 
decide,  whether  she  took  an  estate  of  in- 
heritance or  not,  since  as  she  is  found  to  be 
still  living,  her  grantee  has  a  title  to  re- 
cover in  this  action,  though  she  only  took 
an  estate  for  life. 

But  it  was  contended,  that  if  she  took 
only  an  estate  for  life,  the  deeds  of  lease 
and  release  produced  a  forfeiture  of  it.  We 
are  of  opinion  that  there  is  nothing  in  this 
objection.  The  conveyance  has  its  opera- 
tion under  the  statute  of  uses,  and  therefore 
the  grantor  could  pass  no  greater  estate 
than  she  might  lawfully  part  with. 

The  next  objection  is  that  the  verdict 
finds  the  land  in  question  to  have  been  de- 
vised to  James  instead  of  Jacobus  who  is  the 
lessor.  This  is  clearly  a  mistake  in 
389  the  jury,  and  ought  *not  to  be 
regarded,  since  the  description  of  the 
devise  is  sufficiently  plain  when  he  is  called 
the  lessor  of  the  plaintiff. 

The  last  point  is  attended  with  more  diffi- 
culty. It  respects  the  boundaries  of  the  land 
upon  the  special  statements  in  the  verdict. 
There  is  some  inconsistency  in  the  finding, 
which  might  be  important,  if  the  court 
doubted  about  the  true  boundaries  of  the 
land  intended  to  be  devised.  It  is  evident 
that  the  testator  had  surveyed  this  land,  and 
marked  down  by  specified  boundaries,  th« 
part  intended  for  each  of  the  devisees,  and 
that  he  must  have  had  the  plat  before  him 
when  he  made  his  will.  The  boundaries  of 
the  other  devisees  are  right ;  when  he  comes 
to  describe  the  parcel  in  question,  he  begins 
right  and  continues  so,  with  little  variation 
in  course  or  distance,  till  he  gets  to  s;  then 
by  mistake  in  transcribing  the  courses, 
from  the  plat,  into  the  will,  he  appears  to 
have  overlooked  one  line  viz.  s,  t,  which 
creates  the  difficulty.  If  it  be  omitted  al- 
together, none  of  the  subsequent  lines  are 
right ;  if  it  be  supplied  from  the  plat,  then 
they  are  all  right  and  the  disposition  of  the 
whole  tract  is  compleat.  The  court  has  no 
hesitation  in  saying,  that  the  testator's  in- 
tention was  to  pursue  the  lines  which  com- 
prehends the  30  acres  not  included  in  the 
judgment  of  the  District  Court,  and  there- 
fore, that  their  judgment  though  right  as 
to  the  plaintiff^s  title,  is  erroneous  in  not 
comprehending  the  land  contained  within 
the  lines  of  the  survey  described  by  the 
letters  s,  t,  K>  and  to  s  again. 

But  as  that  error  was  in  favor  of  the  ap- 
pellant, the  costs  of  this  court  ought  to  be 
paid  by  him  to  the  appellee  as  the  party  pre- 
vailing, although  the  judgment  be  reversed. 

The  judgment  must  therefore  be  reversed 


and  entered  for  the  appellee,  for  the  land 
contained  within  the  survey  taken  in  this 
cause  and  described  by  the  small  letters  m, 
Of  o,  p,  q,  r,  8,  t,  and  the  large  letters  £, 
D,  C,  B,  and  to  little  m,  together  with  his 
costs  in  this  court. 

Judgment  reversed. 


Hoomes  Executor  of  Elliott  v.  Smock. 

October  Term.  1794. 

Bonds  —  Oaminff  Consideration  —  Assiflrnment  —  When 
Assiflrnee  May  Recover  from  Obligor.*— The  assi^ee 
of  a  bond  srlven  for  a  iramlnfir  consideration,  has 
no  more  Equity  than  the  assienor.  unless  he  was 
Indaced  to  purchase  the  bond  by  the  obliffor,  be- 
llevlnfir  It  at  the  time  to  be  a  valid  obllcration. 

Elliott    having     brougiit   a    suit   at   law 
against  Stanard  upon  a  bond.    Smock,    the 

appellee,    became     Stanard's  appear- 
390      ance  *bail.       Stanard    having    failed 

to  give  special  bail,  judgment  was 
rendered  against  Smock  in  the  County 
Court.  On  the  chancery  side  of  that  court, 
Smock  filed  a  bill,  stating,  that  Beverley 
being  possessed  of  Stanard 's  boad,  given 
for  a  sum  of  money  lost  at  unlawful 
gaming,  assigned  it  to  Elliott,  who  after- 
wards understanding  the  nature  of  the  con 
sideration  for  which  it  had  been  given, 
delivered  up  that  bond  to  Stanard  and  ob 
tained  from  him  another  in  lieu  thereof, 
upon  which  the  judgment  was  obtained, 
The  bill  seeks  a  discovery  of  those  circum 
stances  and  prays  for  an  injunction.  Elliott 
by  his  answer  insists  that  the  assignment 
to  him  was  made  for  a  valuable  considera- 
tion. That  he  is  ignorant  of  the  consider- 
ation for  which  Stanard  gave  his  bond  to 
Beverley,  but  that  the  whole  transaction 
relative  to  his  obtaining  the  bond,  was  on 
his  part  fair  and  bona  fide,  and  as  far  as  he 
knows  and  believes  in  strict  conformity 
with  the  laws  of  the  land.  He  further 
states  that  Stanard  acknowledged  that  the 
debt  was  justly  due,  and  promised  that  he 
would  pay  it.  That  he  applied  to  Stanard 
for  payment,  which  not  being  made,  he 
proposed  to  him  to  take  in  the  bond  and  an 
order  drawn    by  Beverley,    and    to   give  a 


*Bonds—aaminff  Consideration— Assignment— Wboo 
Assignor  May  Recover  af^nst  Obliffor.— On  this  qaes- 
tion  the  principal  case  is  cited  in  foot-noU  to  Buck- 
ner  v.  Smith.  1  Wash.  296:  Woodson  v.  Barrett.  2 
Hen.  &  M.  88:  Nicolson  v.  Hancock.  4  Hen.  &  M.  495: 
Sklpwith  V.  Strotber,  3Rand.216:  Dade  v.  Madison.  5 
Leifirh  403.  407;  Steptoe  v.  Pollard,  30  Gratt  701, 

See  monographic  notes  on  "Bonds'*  appended  to 
Ward  V.  Chum,  18  Gratt  801,  "Assig-nments'*  ap- 
pended to  Raffsdale  v.  Hapy.  9  Gratt  409,  and  '*Qam- 
inar"  appended  to  Neal  v.  Com..  22  Gratt  917. 

t Answers— Responsive  to  Bill— Effect.- On  tills  qnes- 
tion  the  principal  case  is  cited  in  foot-note  to  Manpin 
V.  Whitinsr,  1  Call  224;  foot-note  to  Shnrtz  v.  Johnson. 
28  Gratt.  657;  Robinson  v.  Cathcart,  SO  Fed.  Cas.  99a 
See  also,  Crenshaw  v.  Clark.  6  Lielffh  66;  Dade  v.  Mad- 
ison, 5Leifirh401. 

See  monosrraphic  note  on  '* Answers  in  £qn1ty 
Pleading  "  appended  to  Tate  v.  Vance,  27  Gratt  171. 
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new  obligation  for  the  whole,  to  which 
Stanard  readily  consented.  Beverley,  who 
was  also  made  a  defendant,  states  in  his 
answer,  that  a  bond  was  given  by  Stanard 
to  him  for  money  won  at  gaming,  ambunt- 
ing  to  ;f80 — that  he  owed  35  barrels  of  corn 
to  Elliott,  which  not  being  able  to  pay  when 
it  was  demanded,  he  assigned  the  above 
bond  to  him,  and  also  drew  an  order  for 
;^10:  10,  (making  together  the  exact  amount 
of  the  bond  for  which  this  judgment  was 
recovered)  in  discharge  of  the  corn  debt, 
which  Elliott  accepted ;  that  Elliott  knew 
those  sums  were  due  on  account  of  money 
won  at  gaming.  Only  one  witness  was  ex- 
amined, who  proves  the  bond  for  ;f80  to 
have  been  given  for  a  gaming  debt,  and 
that  after  the  assignment  but  before  the 
execution  of  the  new  bond  he  informed 
Elliott  of  this  fact. 

The  County  Court  perpetuated  the  in- 
junction, from  which  Elliott  appealed  to 
the  High  Court  of  Chancery,  and  pending 
the  appeal  died.  The  suit  being  revived  by 
his  administrator  the  decree  was  a£Brmed, 
from  which  an  appeal  was  prayed  to  this 
court. 

Wickham  for  the  appellant.  I  contend 
Ist,  that  the  decree  in  this  cause  was  not 
warranted  by  the  proofs  exhibited,  and 
2dly,  That  a  court  of  equity  ought  not  to 
relieve  in  such  a  case  as  this,  but  leave  the 

parties  as  the  law  had  placed  them. 
391         *lst.  It  is  a  rule,   that   the    answer 

of  one  defendant  is  not  evidence 
against  another;  and  therefore,  Beverley's 
answer  must  be  put  out  of  the  case;  if  so, 
there  is  no  proof  at  all  of  notice  to  Elliott 
prior  to  the  assignment,  and  therefore  he  is 
not  liable  to  the  original  equity  attached  to 
the  bond.  The  case  of  Buckner  and  others 
v.  Smith  &c,  (ante  296)  is  strong  authority 
for  the  appellant. 

2dly,  But  if  notice  were  proved,  the  ap- 
pellee is  not  I  conceive  entitled  to  the  relief 
prayed  for.  Smock  can  be  in  no  better  situa- 
tion than  Stanard  would  have  been,  had  he 
been  plaintiff  in  equity.  The  matter  relied 
upon  in  equity,  to  defeat  the  legal  advantage 
obtained  by  the  appellant,  might  at  law 
have  furnished  a  compleat  defence ;  but  af- 
ter a  judgment  obtained  there,  a  Court  of 
Equity  will  not  relieve  against  an  innocent 
assignee,  without  notice  of  the  illegal  con- 
sideration, so  as  to  deprive  him  of  the  ad- 
vanta^re  which  that  judgment  has  given 
him.  The  equity  of  an  innocent  assignee 
who  has  fairly  paid  his  money  for  this 
bond,  is  at  least  equal  with  that  of  the 
obligor,  and  therefore  the  law  must  prevail. 

Liee  for  the  appellee.  I  admit  that  in 
general,  the  answer  of  one  defendant  can- 
not be  read  for,  or  against  another;  but 
there  are  exceptions  to  the  rule,  and  this 
case  furnishes  an  example,  f^or  Beverley 
having  assigned  this  debt  to  Elliott,  there 
is  a  privity  between  them,  and  the  latter, 
deriving  his  right  under  the  former,  is 
bound   by    his    acts.      Beverley's     answer 


therefore,  which  acknowledges  that  the 
bond  was  given  upon  an  illegal  considera- 
tion, ought,  as  against  Elliott,  to  be  taken 
iaa  evidence  of  that  fact. 

2dly,  Whether  Elliott  had  notice  or  not 
before  the  assignment  of, the  bond,  that  it 
was  given  upon  a  gaming  consideration,  is 
immaterial,  because  the  bond  is  by  the  law 
absolutely  void,  and  can  never  be  made 
valid  by  assignment.  The  statute  considers 
it  as  being  so  tainted,  that  no  shift  or 
change  whatever  can  purge  it  of  its  origi- 
nal sin.  It  is  the  duty  of  all  courts  to  ar- 
rest the  money  before  it  is  paid,  though  the 
parties  may  confederate  to  elude  the  law, 
and  therefore  a  court  of  equity  is  bound  to 
interpose,  though  a  judgment  has  been 
obtained.  The  case  of  Buckner  and 
others,  v.  Smith  Ac.  is  entirely  Unlike  to 
the  present,  for  the  ground  upon  which  that 
decision  was  made,  was  the  fraud  practised 
by  Beverley  upon  Dixon,  by  inducing  him 
to  purchase  the  bond. 

The  bill  having  expressly  charged  notice, 
and  Elliott  having  declined  answering  it, 
the  facts  proved  in  the  case  and  stated 
392  in  *his  answer,  furnish  strong  pre- 
sumption that  the  charge  is  true.  It 
is  a  rule,  that  where  a  man  defends  him- 
self on  the  ground  of  want  of  notice,  he 
must  in  direct  terms  admit  or  deny  it,  if  it 
be  charged.  A  person  claiming  a  gaming 
debt  in  a  court  of  justice,  can  never  be  con- 
sidered as  having  equal  equity  with  the  op- 
posite party;  because  such  a  claim  is  in 
itself  iniquitous. 

LYONS  J.  delivered  the  opinion  of  the 
court.  It  has  been  rightly  contended  by 
the  counsel  for  the  appellee,  that  all  bonds 
given  for  a  gaming  consideration  are  void 
as  between  the  parties;  and  it  is  equally 
true  that  the  assignee  cannot  stand  in  a 
better  situation  than  the  obligee,  unless 
there  be  some  particular  circumstances  in 
his  favor  independent  of  the  mere  assign- 
ment. But  if  an  innocent  man  shall  be 
induced  by  the  obligor  to  become  a  purchaser 
of  such  a  bond,  it  is  a  deceit  upon  him,  and 
he  ought  not  to  be  subject  to  the  same 
equity  to  which  the  obligor  was  entitled 
against  the  obligee.  In  this  case,  Elliot 
was  induced  by  the  debtor  to  take  the  bond, 
who  renewed  it  without  disclosing  his  ob- 
jection ;  afterwards  suffered  a  judgment  to 
pass  at  law,  and  then  resorts  to  a  Court  of 
Equity  for  relief.  The  province  of  that 
court  is  to  relieve  against  fraud,  and  not  to 
sanction  it,  and  in  general  it  will  leave  the 
parties  to  the  law  even  if  their  equity  were 
equal ;  much  less  will  that  court  interfere, 
where  the  equity  is  altogether  on  the  side 
of  him  who  has  obtained  a  legal  advantage. 
As  to  the  facts  in  the  case,  they  are  with 
the  plaintiff  at  law;  his  answer  is  contra- 
dicted by  one  witness  only,  without  circum- 
stances to  strengthen  the  testimony,  for  the 
answer  of  the  other  defendant  as  it  could 
not  benefit  his  co-defendant,  cannot  injure 
him. 

The  Court  entered  a  decree  to  the  follow- 
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ing  effect,  viz :  William  Elliott  by  hia  an- 
swer having  denied  notice  of  the  illegal 
consideration,  upon  which,  it  is  suggested 
by  the  bill,  the  bond  from  Beverley  Stanard 
was  given,  and  there  appearing  but  one 
witness  to  contradict  the  answer  in  this  re- 
spect, without  suflScient  circumstances  to 
corroborate  his  testimony,  Klliot  ought  to 
be  considered  as  an  innocent  assignee  of 
the  said    bond,    and    the   subsequent    bond 


taken  by  him  of  Stanard  upon  which  the 
judgment  was  obtained  was  not  tainted  or 
effected  by  the  illegal  consideration  of  the 
first  bond.  That  the  decree  which  injoin^ 
the  plaintiff  below  from  proceeding  to  ex- 
ecute his  judgment  is  erroneous.  The  de- 
cree of  the  High  Court  of  Chancery  and 
County  Court,  must  be  reversed  with  costs, 
the  injunction  obtained  is  to  be  dissolved, 
and  the  bill  dismissed. 
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ABATEMENT. 

1.  Declaration,  that  A.  the  defendant,  together 
with  B.  assumed.  The  writ  as  to  B.  having-  been 
returned  '*no  inhabitant,"  it  was  abated  as  to  him. 
Tb^  verdict  and  jndfirment  may  be  entered  against 
A-  only. 

Brown  V.  Belches,  9 

2.  In  detinue,  the  jury  found  a  verdict  for  the 
plaintiff.  If  the  law  upon  the  facts  agreed  to  be 
stated  be  for  him,  otherwise  for  the  defendant. 
Before  they  were  agreed,  the  defendant  died,  and 
a  sci  fa.  issued  to  his  executors,  to  shew  cause  why 
the  facU  should  not  be  agreed.  The  executors 
appeared  and  agreed  a  case.  This  will  be  binding 
apou  them,  tho*  they  might  have  refused  to  agree 
to  them,  and  in  that  case,  they  might  have  insisted 
upon  the  abatement  of  the  suit 

Hooe  &  Harrison  v.  Pierce,  212 

ACTION. 

1.  Ad  action  may  be  maintained  by  a  creditor 
upon  the  *bond  given  by  the  executor  for  perform- 
ing the  duties  of  his  office,  but  the  plaintiff  must 
first  fix  a  devastavit  ag^alnst  the  executor,  before 
he  can  resort  to  this  remedy  ag^ainst  the  securities. 

Braxton  &c.  v.  Winslow.  31 

2.  The  defendant  as  Treasurer  of  the  Jockey  Club, 
agreed  to  rent  from  the  plaintiff  a  piece  of  g^round, 
for  the  use  of  the  club,  and  by  an  agreement  in 
writing,  bound  himself  to  pay  the  rent  He  is  indi- 
vidually liable. 

M'Williams  v.  Willis.  199 

3.  An  action  of  debt  will  not  lie  against  a  sheriff, 
for  levying  an  execution  upon  the  property  of  the 
plaintiff's  tenant  without  paying  him  a  year's  rent 
It  should  be  an  action  on  the  case  for  consequential 
damages. 

Bird  V.  Cocke,  232 

4.  An  action  of  trespass  for  freedom,  is  in  form 
an  action  for  a  personal  tort;  in  substance,  it  is  a 
remedy  to  try  the  question  of  freedom  or  slavery, 
and  therefore,  two  or  more  may  join  in  it  * 

Coleman  v.  Dick,  238 

5.  An  action  of  debt  may  be  brought  upon  a  defect- 
ive forthcoming  bond,  even  after  an  unsuccessful 
motion  has  been  made  upon  it 

Hewlett  V.  Chamberlayne,  887 

ACTS  OF  ASSEMBLY. 

1.  Under  the  act  of  1758,  entituled  "An  act  for 
preventing  fraudulent  gifts  of  slaves;"  a  gift  not 
by  deed  or  will,  tho'  possession  were  delivered,  is 
void. 

Turner  v.  Turner,  189 

2.  The  act  passed  in  1787,  entituled  "An  act  to  ex- 
plain and  amend  the  acts  for  preventing  fraudu- 
lent gifts  of  slaves;"  is  prospective  in  its  operation, 
and  cannot  affect  gifts  of  slaves  made  prior  to  its 
passage. 

Turner  v.  Turner,  189 

3.  The  act  of  October  1779  C.  8,  "For  discouraging 
extensive  credit,  and  repealing  the  law  prescribing 
the  method  of  proving  book  debts;  applies  only  to 
the  store  accounts  of  retail  merchants. 

Tomlln  V.  Kelly,  190 

4.  The  two  first  branches  of  the  5th  section  of  the 
law  for  scaling  debts,  was  intended  for  the  benefit 
of  debtors;  the  8d,  is  equally  intended  to  benefit  the 
creditors,  as  the  debtors. 

Watson  V.  Alexander,  853 

5.  The  proper  mode  of  bringing  before  the  court 
the  equity  claimed  under  the  nth  sect  of  the  above 
law.  Is  by  a  special  verdict  finding  the  facts;  or  for 
the  court  to  receive  evidence  of  the  equitable  cir- 
cumstances and  so  Instruct  the  jury;  or  to  hear 
the  evidence  at  the  trial,  and  correct  the  verdict 
according  to  the  extent  of  the  equity  proved.  But 
It  is  improper  for  the  court,  after  the  verdict  to 
examine  the  testimony,  and  so  to  vary  the  ver- 
dict 

Watson  V.  Alexander,  864 

ADMIRALTY. 
1.  A  negro  who  went  by  the  name  of  Taliver.  the 
property  of  the  defendant,  ran  off  to  the  enemy, 


and  was  afterwards  recaptured  by  an  American 
vessel  of  war.  He  was  libelled  and  condemned  by 
the  name  of  Jack  Robinson,  and  being  sold  under 
the  sentence  of  the  court  of  Admiralty,  was  pur- 
chased by  the  plaintiff.  The  defendant  procured  a 
warrant  under  the  act  of  1782,  ch.  8.  and  retook  him. 
The  sentence  and  sale  was  not  binding  upon  the  for- 
mer proprietor,  ab  he  was  no  party,  and  the  negro 
was  not  libelled  by  the  name  he  usually  bore.  All  ter 
if  the  condemnation  had  been  by  a  forelg^n  court 
Hooe  &  Harrison  v.  Pierce,  212 

2.  The  slave  in  the  above  care   was  not  lawful 

prize,  the  jury  not  having  found,  that  he  belonged 

to  an  inhabitant  of  Great  Britain,  or  that  he  was 

taken  in  war.  216 

ADVANCEMENT. 

1.  Where  a  child  is  advanced  with  money,  or 
negroes,  the  donee  need  not  bring  into  hotchpot 
the  increase  of  the  one,  or  account  for  the  interest 
upon  the  other. 

Beckwith  v.  Butler,  225 

8.  In  general,  equity  will  not  aid  a  volunteer, 
in  supplying  legal  defects  in  a  prior  deed,  against 
a  subsequent  volunteer.  The  cases  of  advancements 
for  young^er  children  otherwise  unprovided  for, 
forms  an  exception  to  this  rule. 

Ward  V.  Webber.  274 

AGENT. 

1.  Agents,— Their  powers,  and  how  far  they  may 
bind  their  principals. 

Hooe  &  Harrison  v.  Oxley  &c.,  23 

2.  The  defendant  as  Treasurer  of  the  Jockey 
Club,  agrreed  to  rent  from  the  plaintiff  a  piece  of 
ground  for  the  use  of  the  club  and  by  an  agreement 
in  writing  lx)und  himself  to  pay  the  rent  He  is 
individually  liable. 

M'Williams  v.  Willis,  ]99 

8.  If  in  consequence  of  a  notorious  agency,  the 
agent  is  in  the  habit  of  drawing  bills,  which  the 
principal  has  regularly  paid,  this  is  such  an  affirm- 
ance of  his  power  to  draw,  that  the  principal  will 
be  bound  to  pay  other  bills,  tho'  the  agent  should 
misapply  the  money  raised  by  the  bills. 

Hoe  &  Harrison  v.  Oxley,  28 

AGREED  CASE. 
See  Abatement  No.  2. 

AGREEMENT. 
1.  An  agreement  between  the  children  of  a 
family,  in  the  life  time  of  their  parent  to  divide  his 
estate  equally  between  them  at  his  death,  let  him 
make  amongst  them  whatever  distribution  he  might 
think  proper,  will  be  enforced  in  equity,  if  made  out 
;  clearly  by  proof. 

j        Nelson  v.  Nelson.  isa 

I  2.  A  private,  domestic  conversation  between  a 
'  husband  and  his  wife,  wherein  the  former  speaks 
I  of  an  intention  once  formed,  (but  then  relin- 
quished,) of  giving  a  certain  portion  to  his  daugh- 
I  ter,  shall  not  bind  the  father  to  give  that  portion  to 
I  the  future  husband  of  the  daughter. 
I        Banister's  Ex.  v.  Shore.  178 

I  8.  A.  agrees  to  sell  his  right  to  land  in  possession 
I  of  B.  if  8  persons  (then  named)  shall  by  such  a  day 
I  decide,  that  he  has  a  title,  aad  shall  fix  the  price 
which  B.  shall  pay  for  it  No  award  was  made.  C. 
a  purchaser  from  3.  (but  with  notice  of  this  agree- 
ment) cannot  compel  A.  to  make  a  conveyance,  nor 
to  submit  those  points  to  any  other  mode  of  adjust- 
ment 

Smallwood  v.  Hansborough,  290 

4.  The  parties  agreed  to  endorse  upon  the  written 
contract,  a  memorandum  permitting  the  debtor  to 
pay  in  money,  or  in  property,  at  a  valuation  to  be 
made  by  two  honest  men  to  be  chosen  by  the  par- 
ties. If  the  creditor  refuse  to  make  the  endorse- 
ment chancery  will  relieve,  and  will  consider  the 
memorandum  as  endorsed. 

Dandrldge  v.  Harris.  828 

6.  In  the  above  case,  if  the  creditor  refuse  to  join 

in  nominating  the  valuer.,  the  debtor  might  plead 

the  special  matter,  &  avail  himself  of  it  at  law;  oy 
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the  Court  of  Chancery  mlfirht  name  valuers,   un- 
I  .^as  the  parties  will  do  it  by  a  certain  day.  Ibid 

fl.  See  Contract.  No.  1,  2,  8. 

AMENDMENT. 

1.  The  court  reversed  the  judgment  of  the  inferior 
court,  because  that  court  (after  judgment  upon  a 
special  demurrer)  refused  to  permit  the  defendant 
to  amend  his  plea. 

Cooke  V.  Beale's  Executor,  818 

2.  Whare  one  party  Is  permitted  to  amend,  or 
amend  without  leave,  the  other  has  a  riffht  to  plead 
de  novo,  whether  the  new  plea  be  material  to  his 
defence  or  not. 

Cosby  &c.  v.  Hlte,  866 

8.  Verdict  that  the  land  in  question  was  devised 

to  James  (instead  of  Jacobus,)  the  lessor  of  the 

plaintiff.    This  is  an  evident  mistake  in  the  Jury. 

and  amendable. 

Pendleton  v.  Vandevier,  888 

APPEAL. 

1.  Upon  a  bond  with  a  penalty,  the  Jury  may  make 
their  verdict  of  the  affffreffate  of  principal  and  in- 
terest, and  if  they  do.  the  defendant  cannot  appeal, 
for  it  is  for  his  uenefit 

Smith  V.  Harmanson,  7 

2.  The  appellant  dies,  and  the  appeal  being*  re- 
vived against  his  executor,  the  Judgment  is 
affirmed.  Damaffes  ought  not  to  be  awarded 
against  the  proper  estate  of  the  executor,  in  case  of 
deficiency  in  that  of  the  testator. 

Hudson  V.  Ross.  74 

3.  The  appellee  beinff  dead,  an  appearance  was 
entered  for  the  executors,  and  on  the  motion  of 
their  counsel,  the  cause  was  tried  without  waitinsr 
for  a  sci.  fa. 

Daniel  v.  Robinson's  executor.  154 

Ck>ntra. 

Wood  V.  Webb  [note  to  pasre  154.] 

4.  Upon  an  appeal  from  the  judsrment  of  an  Infe- 
rior Court,  errors  in  the  execution,  or  replevy  bond, 
issued,  or  taken  after  the  Judirment.  will  not  be 
noticed.  They  are  merely  ministerial  acts,  and 
must  be  corrected  in  the  same  court  upon  motion: 
and  if  the  court  give  an  erroneous  opinion  on  that 
motion,  the  party  injured  may  then  appeal  and 
have  it  corrected. 

Lef  twich  v.  Stoval,  806 

5.  Security  ffiven  upon  an  appeal  from  the  Hiffh 
Court  of  Chancery— What? 

Braxton  v.  Morris,  880 

6.  If  J  udgrment  be  in  part  favorable  to  the  appel- 
lant, and  it  is  reversed  as  to  that  part,  the  appellant 
shall  pay  costs. 

Pendleton  v.  Vandevier,  889 

APPLICATION. 
See  Payment. 

APPOINTMENT. 
1.  See  Agreement  No.  5. 

ARBITRAMENT  AND  AWARD. 

1.  Reasons  for  setting  aside  awards,  are  either 
for  some  illeffality.  or  injustice  apparent  on  the 
face  of  them,  or  for  misbehavior  in  the  arbitrators. 

Shermerv.  Beal,  14 

2.  The  Ck)urt  of  Chancery  having  directed  an 
issue,  the  parties  waved  the  trial  by  Jury,  and  sub- 
mitted the  question  to  five  persons  mutually  chosen 
by  them,  and  ag-reed  that  their  report  should  be 
certified  in  lieu  of  a  verdict.  The  court  must  con- 
sider the  report  of  the  arbitrators  as  an  award, 
and  to  be  governed  by  the  same  rules  and  princi- 
ples which  prevail  in  cases  of  awards. 

Pleasants  &c.  v.  Ross.  156 

3.  To  set  aside  an  award  for  mistake  in  the  arbi- 
trators, either  as  to  law,  or  fact,  the  mistake  must 
appear  on  the  face  of  it  Or  if  the  arbitrators  will 
certify  the  principles  on  which  they  proceeded,  the 
court  will  set  aside  the  award,  if  Improperly  de- 
cided. Affidavits  may  be  introduced,  but  they  must 
g-o  to  prove  partiality,  or  misbehavior,  and  not  mis- 
takes in  law  or  fact.  158 

4.  When  an  issue  is  tried,  it  is  under  the  superin- 
tendance  of  the  court,  who  will  prevent  the  intro- 
duction of  improper  testimony,  and  if  the  verdict 
be  aeralnst  evidence,  the  court  will  certify  this,  and 
the  Chancellor  will  not  be  satisfied.  If  no  certificate 
be  g'iven,  still  the  Chancellor  may  direct  a  new  trial 
on  affidavits,  tending*  to  prove  misbehavior  in  the 
Jury,  but  not  that  their  verdict  is  ag-ainst  evidence. 

Ibid 

5.  Where  an  award  is  for  the  performance  of  a 
special  thing,  as  to  make  a  conveyance,  equity  will 
decree  it. 

Smallwood  v.  Mercer,  900 


6.  See  Agreement  No.  3. 

7.  An  award  made  for  tobacco,  upon  a  reference 
by  rule  of  court,  in  an  action  where  no  declaration 
was  filed,  but  the  damages  laid  in  the  writ  were  in 
money:  determined  to  be  ffood. 

Lef  twich  v.  Stoval.  303 

8.  If  the  arbitrators  be  made  parties  to  a  salt  for 
setting  aside  an  award,  they  may  demur  to  the  bill. 

Shermer  v.  Beal,  u 

ASSIGNMENT. 

1.  The  assignee  of  a  ffaminff  bond,  stands  in  no 
better  situation  than  the  obllg-ee  would  have  done: 
but  it  is  otherwise,  both  at  law  and  in  equity,  if  he 
be  induced  by  assurances  of  payment  from  the 
obliffor,  to  become  the  purchaser  of  it. 

Buckner  v.  Smith  &c.,  299 

2.  If  a  man  be  Induced  to  purchase  a  bond  given 
for  a  framiuff  consideration,  (not  knowing*  that  cir- 
cumstance) by  the  obligor,  equity  will  not  relieve 
affainst  a  Judffment  obtained  upon  it 

Hoomes  v.  Smock.  380 

ASSUMPSIT. 

1.  Declaration,  that  the  plaintiff  having  obtained 
a  Judgment  against  I.  G.  and  beinff  willing  to  give 
the  said  I.  G.  an  opportunity  of  sellingf  his  property 
to  advantafire.  an  agreement  was  entered  into, 
(which  is  set  forth  verbatim)  between  the  plaintiff, 
the  defendant,  and  the  said  I.  G.  whereby,  the  de- 
fendant bound  himself  to  see  the  balance  of  the 
debt,  (which  should  remain  unsatisfied  by  the  eale 
of  the  property)  paid  by  such  a  day.  That  the  in- 
tention was  to  favor  the  said  I.  G.  In  consideration 
whereof,  defendant  assumed  to  pay  such  balance: 
avers  a  sale  made,  and  that  a  balance  still  remained 
unsatisfied.  To  the  agrreement  are  three  scrolls  an- 
nexed, but  it  is  not  said  to  be  sealed  in  the  agree- 
ment itself,  nor  in  the  attestation.  The  agreement 
is  the  only  inducement  to  the  action,  and  the  founda- 
tion of  the  action  is  the  subsequent  assumpsit,  and 
therefore  it  Is  sustainable. 

Balrd  &c.  V.  Blaiffrove,  170 

2.  A  parol  agreement  made  subsequent  to  one  un- 
der seal,  may  be  declared  upon,  tho'  it  should  alter 
the  terms  of  the  written  agreement  Ibid 

3.  D.  carried  a  letter  to  the  defendant  upon  the 
subject  of  the  defendant's  prior  promise  to  indem- 
nify F,  and  the  defendant  after  readiuflr  the  letter 
promised  that  he  would  indemnify  F.  P,  may  re- 
cover upon  this  promise. 

Field  V.  Spotswood,  280 

4.  Promise  to  indemnify  against  an  act  then  per- 
formed—where  ffood? 

Field  V.  Spotswood,  280 

ATTORNEY. 
1.  Payment  to  an  attorney  at  law  is  (rood,  on  the 
custom  of  the  country,  particularly  if  he  have  pos- 
session of  the  specialty.  Under  particular  circnm- 
stances  it  miffht  be  otherwise,  as  if  notice  were 
ffiven  that  no  such  power  was  vested  in  the  attorney. 
Hudson  V.  Johnson.  10 

BAIL. 

1.  If  an  office  Judgment  be  entered  agrainst  the 
sheriff  for  not  havingr  taken  or  returned  a  bail  bond, 
in  a  case  where  bail  is  not  demandable,  the  court 
ought  to  set  it  aside  as  to  the  sheriff. 

Williams  V.  Campbell,  158 

2.  It  is  no  objection  to  a  bail  piece  given  by  one 
defendant,  that  it  takes  no  notice  of  the  other  de- 
fendant. 

Smith  V.  Wallace,  254 

8.  If  the  special  ball  before  or  after  Judgment 
surrender  the  principal  to  the  sheriff,  his  discharge 
is  compleat  by  the  surrender,  whether  he  return 
the  receipt  forthwith  to  the  clerk  or  not,  and  if  any 
injury  result  to  the  plaintiff  on  that  account,  his 
action  Is  against  the  bail. 

Cooke  V.  Bears  executor,  813 

BAR. 
See  CJhancery  No.  6. 

BILL  OF  EXCHANGE. 

1.  See  Afirent  No.  8. 

2.  If  notice  of  the  protest  of  a  foreign  bill  be  given 
within  18  months,  it  will  suffice  under  the  act  of  As- 
sembly, unless  there  be  particular  circumstances  to 
warrant  an  exception  from  the  g'eneral  rule. 

Stott  V.  Alexander,  835 

BILL  OF  EXCEPTIONS. 
1.  A  bill  of  exceptions  cannot  be  considered  in  the 
light  of  a  demurrer  to  evidence.    In  the  latter,  the 
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court  may  (if  the  case  be  clear)  refuse  to  compel 
the  other  party  to  join,  and  may  Instruct  the  jury, 
or  leave  the  question  with  them. 

Wroe  Y.  Washins'top  &c.,  868 

BOND. 

1.  See  Appeal  No.  1. 

2.  An  endorsement  on  a  bond,  made  by  consent  of 
parties,  tho'  at  a  future  day,  is  to  be  considered  as 
part  of  the  bond,  as  much  so  as  if  it  had  been  incor- 
porated with  it. 

Shermer  v.  Beale,  14 

3.  Upon  a  motion  ag-ainst  a  deputy  sheriff  and  his 
secarities  upon  a  joint  bond,  if  the  principal  plead 
non  est  factum,  this  must  be  first  tried  and  decided 
asralnst  the  plea,  before  judgment  can  be  rendered 
against  the  securities. 

Asberry  v.  Calloway,  .  72 

4.  See  Assignment  No.  1  and  2. 

&  In  a  joint  bond,  the  chargre  will  survive  acrainst 
the  survlvina:  obligor,  but  the  fact  of  the  strrvlvor 
ship  must  be  pleaded. 

Beniley  v.  Harmanson,  273 

BREACH. 

1.  Bond  with  condition,  that  the  defendant  would 
faithfully  collect  certain  debts  due  to  the  obllffee. 
and  would  pay  the  amount  so  collected,  and  return 
an  account  of  his  collections,  and  surrender  up  all 
bonds  not  fully  paid,  except  such  as  might  be  lodffed 
with  lawyers  and  clerks.  Declaration  lays  the 
breach  in  the  defendant's  nefflectinsr  to  brinir  suits 
for  the  recovery  of  the  debts— variance  not  mate- 
rial. 

Hawkins's  Executors  v.  Berkley,  204 

2.  In  a  motion  upon  a  forthcoming  bond,  it  is  the 
business  of  the  defendant  to  prove  performance, 
and  not  of  the  plaintiff  to  shew  a  breach. 

Nicolas  V.  Fletcher.  830 

3.  Id  a  joint  bond,  the  charge  will  survive  ag-ainst 
the  surviving  oblig-or  but  the  fact  of  the  survivorship 
mnstbe  pleaded. 

Bentleyv.  Harmanson.  278 

CAVEAT. 
1.  The  effect  of  a  caveat  is  to  prevent  the  emana- 
tion of  a  grant,  not  to  set  one  aside. 

Wilcox  V.  Calloway,  40 

CHANCERY. 

1.  A  court  of  Equity  may  set  aside  a  verdict  im- 
properly obtained,  and  award  anew  trial. 

Cochran  v.  Street.  79 

2.  Where  a  man  fraudulently  obtains  a  patent  in 
preference  to  one  havinsr  a  prior  equitable  title,  if 
this  be  proved,  a  court  of  equity  has  competent  juris- 
diction, and  can  afford  the  most  ample  relief. 

White  V.  Jones.  118 

3.  In  what  case  a  court  of  equity  has  jurisdiction? 
See 

Thornton  &  Spotswood,  148 

Banter  v.  Spotswood,  145 

4.  If  a  cause  come  on  upon  bill  and  answer,  the 
latter  must  be  considered  as  true  in  all  its  parts. 

Kennedy  v.  Baylor.  1«8 

5.  Bill  to  fore-close.— The  county  court  appointed 
Commissioners  to  ascertain  the  damasres  which  the 
land  bad  sustained  whilst  in  the  possession  of  the 
mortgacree.  and  deducted  the  amount  reported,  from 
the  payments  made  by  the  mortgagor.  Decree  af- 
firmed. 

Kennedy  v.  Baylor,  1«2 

«L  Theplaintiffwent  to  trial,  in  a  case  where  he 

might  have  sued  in  equity,  and  a  verdict  by  surprise 

was  rendered  against  him.    He  shall  not  afterwards 

resort  to  a  Court  of  Chancery. 

Tarpley  v.  Dobyns,  186 

7.  The  value  and  profits  of  land  beinsr  in  the  nature 
of  damages,  ou^ht  to  be  ascertained  by  a  jury  upon 
an  Issue  to  be  directed  by  the  Court  of  Chancery, 
and  not  by  commissioners. 

Eustace  v.  Gatkins,  190 

8.  If  »f  ter  answer  filed,  and  depositions  taken,  the 
plaintiff  makes  new  parties,  and  files  a  new  bill,  the 
depositions  previously  taken,  cannot  be  read  agralnst 
the  new  defendants. 

Jones  V.  Williams.  230 

9.  If  the  judge  before  whom  the  issue  is  tried,  cer- 
tifies the  verdict  to  be  ag-ainst  evidence,  the  Chan- 
cellor ouflTht  not  to  be  satisfied  with  it,  but  should 
set  it  aside. 

Southallv.  M'Keand.  887 

10.  See   Arbitrament   and  Award   No.  2.  8,  4,  5. 
Agreement  No.  5. 

Equity  No.  1,  8.  4,  6. 


CLERK. 
1.  Quere,  If  a  sheriff  may  levy  a  distress  for  fees 
due  the  deputy  clerk  of  a  court. 

Anderson  v.  Bernard,  186 

COMMISSION. 
1.  An  executor,  who  is  also  a  nephew  to  the  testa- 
tor, and  to  whom  a  lesracy  is  given,  is  entitled  to 
his  commission  also,  and  that,  by  custom,  is  g-en- 
erally  fixed  at  6  per  cent. 

Gran  berry  v.  Granberry,  250 

COMPENSATION. 
See  Contract  No.  8. 

CONDITION. 

1.  Devise  of  land  to  A.  upon  condition,  that  so  soon 
as  he  arrives  at  full  ag-e.  he  joins  the  executors  in  a 
conveyance  of  certain  slaves  to  such  persons  as 
they  may  sell  them  to.  Upon  A's  arrival  at  age,  he 
makes  a  declaration  in  writingr  which  Is  recorded, 
that  he  will  perform  the  conditions  In  the  will.  He 
afterwards  sells  and  conveys  the  land  to  I  S.  and 
then  settles  the  slaves  upon  his  family.  This  Is  no 
breach  of  the  condition. 

Keene  v.  Lee.  no 

2.  The  declaration  passed  away  all  his  riffht  to  the 
slaves.  Ibid 

8d.  He  was  not  bound  to  convey,  until  the  executors 
had  sold  and  applied  to  him  to  join  in  a  conveyance. 

Ibid 

4.  The  settlement  was  a  fraud  upon  I.  S.  and  void 
as  to  all  the  world  but  the  grantor.  ibid 

6.  See  Breach  No.  2. 

CONSIDERATION. 
1.  What  is  a  sufficient  consideration  to  give  validity 
to  a  promise  to  save  harmless. 

Carr  v.  Gooch,  260 

9.  See  Assumpsit  No.  1,  4. 

CONTRACT. 

1.  A.  contracts  to  deliver  to  B.  £260  current  money 
in  final  settlements,  at  the  rate  of  20s.  such  settle- 
ments, for  each  I8d.  current  money,  on  the  1st  of 
Dec.  But  B.  agrees,  that  the  same  may  be  dis- 
charged by  the  payment  of  a  like  sum  in  said  settle- 
ments at  any  time  on  or  before  the  1st  of  Nov. 
preceding,  at  the  rate  of  20s.  such  settlements,  for 
each  28d.  current  money.  The  contract  is  not  usn- 
rlous.  but  the  I8d.  Is  to  be  considered  as  a  penalty, 
and  the  time  of  delivery  is  the  1st  of  November. 

Groves  v.  Graves,  i 

2.  The  rule  for  estimating  the  damasres  in  this 
case,  is  the  value  of  the  certificates  at  the  time 
when  they  ongrht  to  have  been  delivered,  and  not 
that  at  which  the  cause  was  tried.  8 

8.  A  contract  to  pay  a  larger  sum  at  a  future  day 
upon  nonpayment  of  the  sum  agreed  upon  at  a 
prior  day,  is  not  usurious,  but  the  encreased  sum 
will  be  considered  as  a  penalty,  and  relievable 
against  in  a  court  of  equity  upon  compensation 
beinff  made,  and  that  compensation  is  legal  Interest, 
unless  some  specific  damage  can  be  shewn. 

Wlnslow  V.  Dawson,  119 

4.  See  Damasres  No.  2. 

COSTS. 

1.  Costs  by  whom  payable. 

Thompson  v.  Davenport,  128 

2.  If  an  executor  lay  an  assumpsit  to  himself  and 
falls  in  his  suit,  he  shall  pay  costs. 

Thornton  v.  Jett,  189 

8.  See  Appeal  No.  6. 
New  Trial  No.  3. 

COURT. 

1.  The  court  must  decide  upon  the  admissibility  of 
evidence,  but  cannot  ffive  a  direction  respecting-  the 
weight  of  it. 

Ross  V.  Gill.  90 

2.  The  court  have  no  right  to  Instruct  the  jury  as 
to  the  weiffht  of  evidence,  this  belnsr  a  subject  proper 
only  for  the  jary  to  decide  upon,  unless  It  be  brousrht 
before  the  court  by  a  demurrer  to  evidence. 

Keel  &c.  V.  Herbert,  203 

8.  Upon  a  motion  for  a  nonsuit,  the  court  may 
srive  their  opinion  that  the  plaintiff  has  no  cause  of 
action,  and  may  direct  him  to  be  called,  but  he  may 
appear  and  refuse  to  be  nonsuited.  So,  the  court 
may  declare  the  action  not  maintainable:  or  may 
refuse  to  give  any  opinion,  and  so  leave  the  whole  to 
the  jury. 

Thweat  &c.  v.  Finch,  219 

4.  Thougrh  in  greneral,  the  court  need  not  state  the 

facts  which  induced  them  to  grrant  a  new  trial,  yet 
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if  it  be  awarded  against  an  established  rule  of  prac- 
tice, the  ground  for  doing-  bo  ouffht  to  be  disclosed. 
Boswell  Ac  v.  Jones.  825 

COVENANT. 
1.  Upon  a  covenant  to  warrant  the  title  of  a  slave 
in  which  the  heirs  only  are  bound,  an  action  will  lie 
affainst  the  executors. 

Lee  V.  Cooke,  800 

DAMAGES. 

1.  What  interest  judg-ment  shall  be  entered  for, 
upon  a  motion  of  the  sheriff  against  his  deputy, 
where  a  judg-ment  has  been  obtained  asrainst  the 
sheriff  for  taxes. 

Asberry  v.  Calloway.  72 

2.  If  a  man  fraudulently  purchase  certificates,  by 
taklnff  an  improper  advantage  of  the  person  from 
whom  he  purchases,  a  court  of  equity  in  setting 
aside  the  contract  will  decree  the  defendant,  in 
case  he  has  parted  with  the  original  certificates,  to 
purchase  others,  or  to  pay  in  specie  the  value  they 
are  of,  at  the  time  the  cause  is  tried. 

Reynolds  v.  Waller,  104 

S.  See  Contract  No.  1,  2. 
Appeal  No.  2. 
Chancery  No.  5, 7. 

DEBT. 

1.  See  ADpeal  No.  1. 

DECLARATION. 

1.  Action  of  debt  on  a  protested  bill  of  exchang-e 
for  £187:  15,  sterling  money,  of  the  value  of  £250:  0: 8, 
current  money.  The  declaration  ouffht  not  to  have 
demanded  the  current  money  value  of  a  debt  due 
in  sterling  money. 

Scott's  executor  v.  Call.  1 15 

2.  A  parol  agreement  reduced  to  writing  does  not 
change  the  nature  of  the  contract;  the  writing  Is 
merely  evidence  of  the  agreement,  and  it  ouffht  to 
be  produced,  though  not  specially  declared  upon. 

M'Williams  v.  Willis,      .  202 

8.  Case  against  2  inspectors  of  tobacco  at  Robert 
Boiling's  warehouse,  for  that  they  having  inspected 
a  hog^shead  of  tobacco,  the  property  of  the  plaintiff, 
they  refused  to  deliver  the  notes,  as  by  law  and  the 
duty  of  their  office,  they  were  bound  to  do,  but  had 
delivered  the  notes  and  the  tobacco  to  another,  hav- 
ing- no  authority  to  receive  it,  contrary  to  law,  and 
the  duty  of  their  office.  Objections  to  the  declara- 
tion for  heiag  multifarious,  and  for  not  statinff  the 
warehouse  to  be  a  public  one  overruled. 

Thweat  and  Hinton  v.  Finch,  217 

4.  Quere,  If  in  an  action  against  A,  upon  a  bond 
given  by  A  and  B,  it  is  necessary  to  alledg-e  non- 
repayment  by  B? 

Peter  v.  Cocke,  257 

5.  Indeb.  assump.  for  £171 :  6:  4,  sterling,  of  the 
value  of  £228:  7  currency,  for  so  much  advanced  by 
the  plaintiffs  to  F  and  S  at  the  request  of  the 
defendant  &c.  laying  the  damages  in  current  money. 
Verdict  in  current  money.  The  jury  were  right  in 
finding  the  value  of  the  sterling  money,  instead  of 
leavinff  it  to  the  court,  as  in  the  case  of  Scott's 
executors  v.  Call. 

Barnett&c.  v.  Watson  &c.,  878 

0.  See  Breach  No.  1. 
Pleading  No.  2. 
Intere.st  No.  1. 
Jurisdiction  No.  1. 

7.  Reference  by  rule  of  court  After  judfirmeht 
entered  upon  the  award,  defendant  cannot  object 
to  the  want  of  a  declaration. 

Lef  twich  v.  Stovall,  803 

8.  In  an  action  by  the  vendee  of  a  slave,  against 
the  vendor,  upon  a  covenant  of  warranty,  he  need 
not  state  In  the  declaration,  nor  prove,  that  he  gave 
notice  to  the  vendor,  of  the  pendency  of  the  suit  in 
which  the  possession  was  recovered  from  him. 

Lee  &c.  V.  Cooke.  800 

DEED. 

1.  In  what  court  a  mortgag-e  of  personal  property 
may  be  recorded? 

Clayborn  v.  Hill,  177 

2.  A  father  by  deed  executed,  conveyed  to  his 
daughter  several  tracts  of  land  with  many  slaves 
Ac.  After  this,  the  father  g-ot  possession  of  the 
deed  surreptitiously,  and  cancelled  it,  upon  a  bill 
brought  by  the  dauffhter.  the  court  restored  the 
deed  to  Its  legal  force. 

Ward  v.  Webber,  274 

8.  If  the  proof,  or  acknowledsrment    of  a  deed, 

mad6  by  a  non  resident,  for  land  lying  in  Virginia. 

be  not  certified  according  to  law,  tho'  it  should  be 


admitted  to  record.  It  cannot  be  read  In  evidence 
as  a  recorded  deed.  But  it  will  be  sufficient  at  the 
trial  to  prove  the  execution  by  one  witness,  tbo'  he 
be  not  the  subscribing  witness,  if  the  subscribiDg^ 
witnesses  be  dead,  or  cannot  be  procured. 

Turner  v.  Stip,  z\9 

4.  A  deed  tho'  not  recorded,  is  valid  between  the 
parties. 

Turner  v.  Stip.  3l» 

5.  If  tenant  for  life,  by  deeds  of  lease  and  release 
under  the  statute  of  uses,  conveys  the  fee;  it  creates 
no  forfeiture. 

Pendleton  v.  Vandevier,  388 

0.  See  Advancement  No.  2. 
Ag-reement  No.  4. 
Equity  No.  4. 

DEMURRER  TO  EVIDENCE. 

1.  A  demurrer  to  evidence  may  be  allowed  at 
any  time  before  the  jury  retire,  altho*  the  parti- 
offering  the  demurrer  may  have  examined  wit- 
nesses, the  whole  evidence  on  both  sides  beinr 
stated,  (which  ouffht  always  to  be  done)  unless  the 
court  think  the  case  clear  agralnst  the  party,  in 
which  case,  the  court  may  refuse  to  receive  the 
demurrer. 

Hoyle  V.  Young,  i5i 

2.  If  one  of  the  parties  offer  a  demurrer  to  the 
evidence,  the  court  (if  the  evidence  be  clearly 
affainst  him)  may  refuse  to  compel  the  other  party 
to  join. 

Thweat  Ac.  v.  Finch,  m 

8.  See  Bill  of  Exceptions  No.  1. 
Court  No.  2. 

DEPOSITION. 
See  Witness  No.  2. 

DEPRECIATION. 

1.  Bond  dated  1st  of  February  1780,  payable  on  or 
before  the  17th  of  December  1781,  with,  interest  from 
the  Iflth  of  February  1779.  These  latter  words,  with 
other  circumstances,  will  fix  the  period  at  which  the 
scale  of  depreciation  oug^ht  to  be  applied,  to  Feb- 
ruary 1779 

Pleasants  V.  Bibb,  g 

2.  An  account  for  ffoods  not  delivered,  nor  ac- 
cepted as  a  payment,  nor  liquidated  between  the 
parties,  ought  not  to  be  taken  as  a  payment  in  paper 
money,  so  as  to  stand  at  the  nominal  value,  accord- 
ing to  the  strict  words  of  the  act,  but  should  be 
received  as  an  off -sett,  and  adjusted  (especially  in 
equity)  upon  just  principles. 

Hill  V.  Southerland's  executor.  I3S 

8.  The  le^al  scale  of  1777.  and  1778.  is  not  a  jnst 
rule  in  itself,  not  corresponding  with  the  general 
opinion  of  the  citizens  at  the  time  it  was  made,  as 
to  depreciation :  nor  does  the  scale  at  any  time,  give 
a  proper  rule  for  fixing  the  price  of  imported  goods. 
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4.  In  April  1778,  a  sum  of  paper  money  was  lent, 
not  to  be  repaid  in  less  than  12  months  thereafter. 
The  money  was  tendered  shortly  after  the  12 
months,  (but  not  on  the  very  day)  and  was  refused. 
A  mortcraffe  having  been  given  to  secure  the  debt, 
the  mortgagee  brought  an  ejectment  and  recovered 
the  possession,  but  the  judgment  was  injoined. 
The  mortgagee  shall  receive  the  money  according 
to  the  scale  of  the  day  it  was  borrowed  (notwith- 
standing he  had  received  the  identical  money  in 
discharge  of  a  specie  debt  and  notwithstanding  the 
mortcraffor  made  use  of  it  to  dischaxve  a  specie  debt) 
without  Interest,  from  the  time  of  the  tender,  to 
that  of  new  demand. 

Wilson  V.  Keeling,  m 

5.  To  make  an  executor  answerable  for  paper 
money,  at  the  scale  of  the  day  on  which  he  received 
it.  is  in  general  wrong,  but  if  he  hath  charred  him- 
self so,  and  pointed  out  no  other  mode  of  adjusting^ 
it,  he  shall  be  bound  by  his  own  act 

Cranberry  v.  Gran  berry,  246. 848 

0.  A  conveyance  of  land  in  1779  in  fee  simple,  upon 
a  ffround  rent  payable  for  ever  in  current  money, 
the  rent  is  subject  to  the  scale  of  depreciation. 

Watson  V.  Alexander.  36S 

7.  See  Acts  of  Ass.Hembly  No.  4.  6. 

8.  See  Executors  Ac.  No.  6. 
Guardian  No.  2. 

DETINUE. 

1.  In  an  action  of  detinue,  for  five  slaves,  if  the 
jury  find  for  the  plaintiff  as  to  four  of  them,  with- 
out also  finding  for  the  plaintiff  or  defendant  as  to 
the  fifth,  the  verdict  will  be  set  aside. 

Butler  V.  Parks,  76 

2.  In  detinue,  the  plaintiff  must  prove  property  In 
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blmself.  and  possession  in  the  defendant ;  bat  proof 
of  a  possession  anterior  to  tbe  bringing  of  tbe  ac- 
tion is  sufficient,  unless  be  bas  been  legally  dispos- 
sessed, and  tbis  tbe  defendant  is  to  sbew. 

Burnley  v.  Lambert,  808 

DEVISE. 
1.  Tbe  testator  devises  to  five  persons  being  bis 
brotbers  and  nepbews,  to  eacb  a  tract  of  land  by 
Dame,  witb  all  tbe  cattle  &c.  and  appurtenances 
thereto  belonging  in  fee.  Tben  gives  all  bis  negroes 
young  and  old,  at  all  bis  plantations  before  named, 
to  be  equally  divided  between  bis  tbree  brotbers 
before  mentioned  :  After  some  pecuniary  legacies 
he  directs,  tbat  if  bis  two  nepbews  sbould  eitber  of 
them  die  before  marriage,  or  witbout  issue,  tbe  leg- 
acies left  to  one,  to  go  to  tbe  other,  and  if  both  die 
before  marriage,  or  witbout  issue,  tbeir  legacies  to 
go  to  tbe  testator's  tbree  brotbers.  Tbe  testator 
when  be  made  bis  will,  bad  no  lands  but  those  de- 
vised, nor  any  slaves,  but  those  who  were  on  tbe 
plantations.  He  afterwards  purchased  another 
plantation  called  W.  &  8 slaves,  only  8  of  wbom  were 
at  W.  at  his  death  :  tbe  others  were  at  tbe  devised 
plantations  from  whence  others  were  removed  to 
W.  &  some  were  out  at  nurse  for  tbeir  maintenance. 
The  words  all  my  negroes,  young  and  old.  at  all  my 
plantations,  above  named,  form  a  specific  restric- 
tive devise  of  tbe  slaves  on  tbe  devised  plantations 
at  the  time  of  tbe  testators  death,  and  not  a  devise 
of  all  his  slaves ;  nor  is  tbere  any  difference  be- 
tween tbe  after  purchased  slaves  and  the  others, 
for  in  tbis  respect,  tbey  are  to  be  considered  as  per- 
sonal property.  But  tbeir  settled  habitations,  as 
fixed  by  tbe  testator,  ought  to  give  tbe  rule  and  not 
any  casual  absence  therefrom  at  bis  death.    P.  58, 

3.  The  negroes  found  on  tbe  plantation  at  W.  at 
the  time  of  tbe  testator's  death,  do  not  pass  un- 
der this  clause,  but  descend  to  tbe  heir  at  law.     60 

4.  The  crops  growing  at  tbe  time  of  tbe  testator's 
death  (be  baving  died  in  September)  do  not  pass 
under  tbe  word  appurtenances,  to  tbe  devisees  of 
the  respective  plantations,  but  go  into  tbe  sur- 
plus. 61,  63.  68 

5.  The  residuary  estate  in  the  case  goes  to  tbe  ex- 
ecutors, as  is  always  tbe  case  where  tbere  are  many 
executors,  and  unequal  legacies  are  given  to  them. 

64 

6.  Devise  in  1764  to  A.  for  life,  and  after  ber  de- 
cease to  tbe  testator's  nephew  and  tbe  beirs  of  bis 
body  lawfully  begotten,  for  ever :  but  in  case  be 
died  witbout  such  issue,  tben  to  T.  H.  tbe  brother  of 
the  testator  in  fee.  Tbe  nephew  died  in  1780  under 
age,  intestate  and  without  issue.  A.  died  in  1786. 
the  remainder  over  cannot  take  effect,  but  tbe  es- 
tate will  descend  to  the  heir  at  law  of  tbe  first  re- 
mainder-man. 

Hunter  v.  Haynes,  71 

7.  R.  M.  seized  of  three  tracts  of  land,  and  entitled 
to  the  equity  of  redemption  in  a  fourth,  made  his 
will  in  1748.  and  after  declaring  "that  as  touching 
bis  temporal  estate  be  desires  the  same  may  be  em- 
ployed as  follows,"  in  tbe  first  place  directs  that 
all  bis  just  debts  be  paid.  He  tben  devises  to  bis 
eldest  son  all  bis  lands  at  O  &  F  with  some  negroes 
and  stocks.  To  bis  other  son  all  bis  lands  at  C  witb 
some  negroes  and  stocks.  To  bis  wife  and  daugbtex 
be  gives  all  tbe  rest  of  bis  estate  real  and  personal 
(saving  one  negro  by  name  which  he  gives  to  bis 
second  son:)  but  no  words  of  inheritance  are  an- 
nexed to  any  of  tbe  devises.  Tbe  inheritance  in  tbe 
land  devised  to  tbe  heir  at  law  descended  upon  him, 
and  did  not  pass  under  tbe  residuary  clause  to  tbe 
wife  and  daughter. 

Kennon  v.  M'Robert  &  wife,  96 

8.  In  a  general  devise  of  lands  without  limitation 
or  restriction,  the  reversion  will  not  pass  under  a 
general  residutiry  clause,  but  will  descend  to  the 
heir  at  law.  Ibid 

9.  A  reversion  in  slaves  after  an  estate  for  life 
given  by  tbe  same  will,  will  pass  under  a  general 
devise  of  "all  tbe  rest  and  residue  of  my  slaves." 

Cole  V.  Claiborne,  262 

10.  Tbe  testator  devises  tbe  whole  of  bis  estate  to 
bi.s  wife  during  her  natural  life,  and  after  tbat  is 
ended,  then  to  be  equally  divided  between  whoever 
his  wife  sbould  think  proper  to  make  her  heir  or 
heirs,  and  bis  brother  R.  S.  Tbe  wife  died  witbout 
makincr  any  appointment.  She  took  a  fee  simple  in 
the  moiety  which  will  descend  to  her  heir  at  law. 

Shermerv.  Shermer,  266 

11.  If  a  man  having  both  freehold  and  leasehold 
lands  in  the  same  county,  devise  all  bis  lands  in 
that  county ;  only  tbe  freehold  lands  will  pass. 

Minnis  V.  Aylett,  300 


12.  The  tcsUtor  devises  to  bis  daughter  M.  20b.  as 
her  full  legacy,  and  in  bar  of  any  claim  she  might 
have  on  his  estate.  He  then  gives  a  tract  of  land  to 
her  heirs  lawfully  begotten  on  ber  body,  to  be  held 
by  them  under  the  limiutlons  contained  in  the  de- 
vise to  the  heirs  of  A.  V.  He  devises  to  A.  V.  and 
his  heirs  lawfully  begotten,  a  tract  of  land  with 
sundry  limitatjons  over.  At  tbe  time  the  will  was 
made,  M.  bad  a  daughter,  and  afterwards  a  son  who 
immediately  after  bis  birth  died.  The  daughter  of 
M.  took  by  purchase  as  heir  apparent  at  the  death 
of  the  testator. 

Pendleton  v.  Vandevier,  881 

18.  See  Conditions  No.  1. 

Verdict  No.  B. 

Slaves  No.  1. 

DISTRESS. 

1.  See  Clerks. 

EQUITY. 

1.  Courts  of  equity,  never  interfere  to  deprive  tbe 
plaintiff  at  law  of  a  legal  advantage,  which  be  may 
have  gained,  unless  the  party  seeking  relief,  will  do 
complete  Jnstice  by  paying  what  is  really  due. 
Upon  the  same  principle,  that  court  bas  refused  its 
aid  in  relieving  against  a  Judgment  obtained  by 
fraud. 

Payne  v.  Dudley,  199 

2.  Though  equitable  rights,  may  in  favor  of  a  fair 
bona  fide  purchaser  for  valuable  consideration,  and 
witbout  notice,  be  lost  by  a  sale;  legal  rights  never 
can,  unless  tbere  be  fraud. 

Hooe  and  Harrison  v.  Pierce,  217 

3.  A  judgment  entered  against  a  sheriff  under  a 
false  idea  in  the  clerk,  tbat  tbe  ball  piece  was  in- 
sufficient, where  the  counsel  bad  agreed  tbat  it 
might  be  filed,  relieved  against  in  equity. 

Smith  V.  Wallace,  264 

4.  Tbe  grand  father  who  bad  promised  before 
marriage,  to  give  bis  daughter  a  negro,  made  a 
deed  of  tbe  negro  to  tbe  children  of  his  daughter 
begotten  or  to  be  begotten,  (with  the  consent  of  the 
husband.)  The  next  day,  the  grand  father  and 
father  agreed  to  exchange  tbe  above  negro  for  an- 
other, which  was  done.  Bill  to  set  up  tbe  first  deed 
which  was  lost,  and  for  a  decree  for  tbe  negro  con- 
veyed by  tbat  deed.— dismissed. 

Applebury  v.  Anthony,  287 

B.  If  a  man  purchase  land  with  notice  of  anotbers 
equitable  tiue,  but  that  other  neglects  to  assert  bis 
right  for  a  long  time,  during  which,  valuable  im- 
provements are  made,  be  ought  not  in  equity  to  lose 
tbe  value  of  those  Improvements,  aliter  if  after  tbe 
right  is  asserted,  the  improvements  are  made. 

Soutball  V.  M'Keand,  386 

6.  In  tbis  case,  tbe  lawful  proprietor  is  entitled  as 

against  tbe  purchaser,  or  one  claiming  under  him 

witb  notice,  to  tbe  value  of  tbe  land  at  the  time  it 

was  purchased,  for  which  he  would  have  a  lien  on 

tbe  land.    But  be  would  have  no  lien  on  tbe  land  In 

tbe  bands  of  a  purchaser  without  notice,  or  agaicst 

one  who  claimed  under  such  a  purchaser.  Ibid 

ERROR. 

1.  See  Declaration  No.  7. 

SUPERSEDEAS  &  WRIT  OF  ERROR  THROUGH- 
OUT. 
Appeal  No.  4. 
Amendment  No.  1. 

ESCAPE. 
1.  In  an  action  for  an  escape,  the  actual  escape 
forms  the  gists  of  the  action,  and  therefore,  must  be 
proved  by  the  plaintiff,  but  he  is  not  bound  to  prove 
tbat  it  was  with  tbe  consent,  or  through  tbe  negli- 
gence of  the  officer,  for  tbis  is  to  be  presumed,  un- 
less a  tortious  escape  be  shewn,  and  tbat  fresh 
pursuit  was  made. 

Johnson  v.  Macon,  B 

ESTATE  TAIL. 
1.  See  Devise  No.  6. 

EVIDENCE. 

1.  Parol  proof  may  be  admitted  to  prove,  that  an 
absolute  deed  was  intended  to  operate  as  a  mort- 
gage. 

Ross  V.  Norvell,  IS 

2.  It  cannot  be  laid  down  as  a  general  rule,  that 
parol  proof  to  contradict  a  deed,  is  not  to  be  ad- 
mitted in  any  case,  or  that  it  is  to  be  admitted  in 
all  cases.  IB 

8.  Abookof  accounts  in  the  hand  writing  of ,  and 
kept  by  a  clerk  who  is  since  dead,  is  proper  evi- 
dence, upon  those  facts  being  proved. 

Lewis  V.  Norton,  76 
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4.  The  ezecntion  book  kept  by  a  clerk,  will  be 
prima  facie  evidence  of  the  truth  of  the  entries 
made  in  it,  but  it  may  be  contradicted  by  other  evi- 
dence. 

Taylor  v.  Dundass,  94 

B.  Hearsay  evidence,  in  what  case  to  be  admitted? 

Jenkins  v.  Tom.  128 

0.  If  separate  actions  be  brouffht  asrainst  two  for 
a  Joint  trespass,  one  defendant  may  be  a  witness  for 
the  other. 

Johnson  v.  Bourn.  187 

7.  Upon  a  charge  of  fraud  in  obtaining  a  deed, 
witnesses  were  examined,  who  proved  an  incapacity 
in  the  donor,  both  before  and  after  the  execution  of 
it  But  the  evidence  of  the  attesting  witnesses,  as 
to  his  capacity  at  the  time  of  the  execution,  over- 
came all  the  rest  of  the  testimony. 

Beckwlth  v.  Butler,  226 

8.  If  the  defendant  without  taking*  oyer  of  the 
bond,  plead  to  issue,  the  plaintiff  may  offer  a  copy 
in  evidence,  if  the  original  be  proved  to  be  lost  or 
destroyed. 

Taylor's  administratrix  v.  Peyton's  adminis- 
tratrix, S62 
ft.  See  £scape  No.  1. 
Court  No.  1. 
Chancery  No.  4,  8. 
Acts  of  Assembly  No.  8. 
Declaration  No.  2,  8. 
Deed  No.  3. 
Executors  &c.  No.  4. 

EXECUTION. 
.  1.  An  execution  beinff  levied  upon  the  property  of 
one  defendant,  and  a  replevy  bond  taken,  a  second 
execution  ag^ainst  the  other  defendant  cannot  Issue, 
so  long-  as  the  replevy  bond  is  In  force,  it  being-  a 
satisfaction  of  the  original  Judirnient. 

Taylor  v.  Dundass,  94 

2.  If  a  debtor  in  execution  obtain  an  injunction, 
the  sheriff  must  discharffe  him  out  of  custody. 

Rossv.  Poythress,  120 

3.  Quere.  If  an  injunction  be  obtained  after 
seizure  of  property  under  a  fl.  fa.  if  the  officer  may 
restore  the  property?  Ibid 

4.  After  the  -assent  of  an  executor  to  a  specific 
legacy,  the  property  is  changed,  and  a  creditor  ob- 
taining^ a  judgment  against  the  executor,  cannot 
levy  an  execution  upon  the  property  in  the  hands 
of  the  legatee.  He  may  pursue  the  executor,  or  fol- 
low the  property  in  equity,  making  all  the  legatees 
parties. 

Burnley  v.  Lambert,  308 

5.  If  a  judgment  be  obtained  against  an  executor, 
and  the  execution  be  levied  upon  a  specific  legacy 
in  posse.ssion  of  the  legatee,  (with  the  assent  of  the 
executor)  a  purchaser  at  the  sherifif's  sale  acquires 
no  title  thereto.  Ibid 

6.  A  purchaser  under  a  judgment  and  execution 
which  is  afterwards  reversed,  shall  not  have  his 
title  impeached,  but  the  injured  party  shall  be  re- 
stored to  the  money  arising  from  the  sale. 

Burnley  v.  Lambert,  318 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Tho' a  judgment  against  an  executor,  amounts 
to  an  admission  of  assets,  and  a  court  of  equity 
would  not  relieve  ag-ainst  the  consequences  of  the 
judgment,  yet  it  would  not  by  an  original  decree 
charge  an  executor  on  that  ffround. 

White,  Whittle  &  Co.  v.   Bannister's  execu- 
tors, 168 

2.  There  Is  no  general  rule  as  to  an  executor's 
liability  to  pay  Interest  on  money  In  his  hands.  In 
this  case,  he  was  charged  with  It  from  the  end  of 
each  year,  for  the  balance  then  resting  In  his  hands, 
but  such  Interest,  not  to  be  carried  to  the  balance 
of  the  succeeding  years. 

Cranberry  v.  Granberry,  249 

3.  A  legacy  Is  g-iven  to  an  executor  as  nephew 
to  the  testator.  He  will  be  entitled  to  the  legacy 
tho'  he  renounce  the  executorship.  250  Ibid 

4.  An  executor  by  the  will  is  allowed  the  use  of 
£500.  for  5  years,  without  interest.  He  may  pay  it 
in  depreciated  paper  money,  and  the  entry  of  the 
payment  In  his  account,  will  be  evidence  of  his  hav- 
ing paid  it. 

Granberry  v.  Granberry,  251 

5.  A  debtor  by  becoming*  an  executor,  not  pre- 
cluded from  payiuff  a  debt  due  the  testator  in  de- 
preciated paper  money.  Ibid 

e.  See  Action  No.  1. 
Devise  No.  5. 
\ppeal  No.  2. 
'^ts  No.  2. 


Depreciation  No.  5. 
Commission  No.  1. 
Covenant  No.  1. 

7.  A  legacy  to  executors,  which  shall  exclnde 
them  from  taking  the  surplus,  must  always  be  of  a 
personal  nature. 

Shelton  v.  Shelton,  67 

EXTINGUISHMENT. 
1.  An  annuity  extlng-ulshed  in  equity,  (under  the 
circumstances  of  the  case)  by  a  bill  of  exchange 
and  bond. 

Thornton  v.  Spotswood,  148 

FACTOR. 
1.  See  Afirent  No.  1,  8. 

FAIRFAX  LORD. 
1.    The  maxim,  "nullum  tempus  occurrit  repi" 
never  did  apply  to  lord  Fairfax. 

Birch  Y.  Alexander,  37 

FEES. 
1.  See  Clerk  No.  1. 

FORFEITURE. 

1.  If  land  be  forfeited  for  non-payment  of  quit- 
rents  &c.  still  If  they  be  paid,  or  the  conditions  per- 
formed, before  the  land  is  petitioned  for,  it  Is  saved. 

Wilcox  V.  Calloway,  » 

2.  See  Deed  No.  5. 

FORTHCOMING  BOND. 

1.  In  a  bond  for  the  forthcoming  of  property  taken 
under  execution,  It  Is  not  necessary  that  the  time 
appointed  for  the  deliver^'  should  be  stated  to  be 
that,  at  which  the  sale  is  to  take  place. 

Wood  V.  Davis.  » 

2.  The  condition  of  a  forthcoming-  bond  ougbt  to 
be  certain  as  to  the  time  and  the  place  of  sale,  bnt 
need  not  state,  that  the  day  mentioned  is  that  ap- 
pointed for  the  sale. 

Irvln,  &c.  V.  Eldrldge.  161 

8.  A  forthcoming  bond  appoints  no  place  at  which 
the  delivery  Is  to  be  made,  yet  ffood. 

Burwell  v.  Court,  254 

4.  The  condition  ouffht  to  recite,  asralnst  whom 
the  execution  Issued,  and  upon  whose  property 
It  was  levied. 

Hubbard  v.  Taylor,  2» 

5.  A  partial  delivery  is  not  a  performance;  bnt  if 
the  sheriff  receive  and  sell  what  Is  so  de- 
livered, the  amount  is  to  be  credited  in  the  judg- 
ment on  the  bond. 

Pleasants  &c.  v.  Lewis,  27S 

6.  See  Breach  No.  2, 
Action  No.  5. 

FRAUD. 

1.  A  mortgagor  of  personal  property  continuing 
In  possession.  Is  not  an  evidence  of  fraud,  If  the 
mortgage  be  upon  a  bona  fide  consideration,  and  be 
duly  recorded. 

Claiborne  v.  Hill,  177 

2.  See  Chancery  No.  2. 
Damage  No.  2. 
Condition  No.  1,  &  4. 
Deed  No.  2. 
Agreement  No.  4. 

FREIGHT. 
1.  A  merchantman  belnff  also  a  letter  of  marqne. 
having  taken  In  roods  on  freight,  may  chase  an 
enemy  In  sight,  but  cannot  cruls&e  out  of  her  conrse 
to  look  for  one.  If  therefore  she  be  injured  in  an 
action  with  an  enemy.  In  slffht  when  she  chased,  by 
which  she  Is  forced  Into  a  port  different  from  that 
of  her  destination,  she  Is  entitled  to  freight.  Bnt  if 
the  goods  be  not  afterwards  sent  to  the  port  of 
delivery,  she  Is  entitled  only  to  freight  pro  rau 
itlnerls.  unless  prevented  from  doing  so  by  the 
freighter. 

Hooe  &  Harrison  v.  Msison,  Sil 

GAMING. 
1.  See  Asslflmment  No.  1,  2. 

GRANT. 
1.  A  lapse  patent  relates  back  to  the  original  granL 
so  as  to  avoid  all  mesne  grants  from  the  crown. 
Wilcox  V.  Calloway,  » 

GUARDIAN  AND  WARD. 

1.  A  guardian  may  lease  the  lands  of  his  ward 
during  Infancy.  If  the  guardianship  so  lonff  continue, 
and  may  reserve  the  rents  to  the  ward,  or  to  him- 
self; and  payment  uf  the  rent  In  either  case  :oihe 
guardian  would  be  good. 

Robs  v.  GUI,  90 
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8.  A  legacy  paid  In  1778  to  the  fimardian.  In  depre- 
ciated paper  money,  is  rood,  and  will  be  a  discharge 
at  til e  nominal  amount.  And  tbe  sruardian.  bavins 
lent  out  part  of  the  money,  and  received  it  in  depre- 
ciated paper  which  he  at  last  funded,  he  is  not  lia- 
ble for  the  loss  by  depreciation. 

Sallee  v.  Yates,  226 

HEIR. 
I.  See  Devise  No.  12. 

HOTCHPOT. 
1.  See  Advancement  No.  1. 

HUSBAND  AND  WIFE. 
1.  A  feme  sole  entitled  lo  slaves  in  remainder,  or 
reversion,  and    afterwards   marrying-  and   dyinff 
before  the  determination  of  the  particular  estate, 
tlfe  riffht  vests  in  the  husband. 

Dade  v.  Alexander,  80 

JEOFAIL  AND  AMENDMENT. 
1.  See  Pleading  No.  2. 
Judfirment  No.  1. 


IMPROVEMENT. 
See  Equity  No.  5.  6. 


INDIANS. 

1.  When  Indians  miffht  be  made  slaves,  and  when 
they  could  not.  and  what  Indians  they  were  which 
could  be  made  slaves? 

Jenkins  v.  Tom,  128 

2.  Since  the  year  1705.  no  American  Indian  could 
be  made  a  slave.  But  foreign  Indians  comlnff 
within  the  description  of  that  act  misrht  be  made 
slaves. 

Dick  V.  Coleman,  889 

8.  The  Jury  having  found  that  the  plaintiffs  were 
broufirht  into  this  state  generally,  without  saying- 
from  whence,  is  a  sufficient  flndinsr  for  the  plain- 
tiffs. Ibid 
INDORSEMENT. 
1.  See  Bond  No.  2. 

INFANT. 
1.  The  privileges  allowed  to  infants  are  for  their 
protection,  and  not  to  furnish  them  with  the  means 
of  defrauding  others.  A  man  tho'  not  bound  by  a 
bond  sriven  duringr  Infancy,  may  after  full  asre  bind 
himself  by  his  assumpsit  to  pay  it. 

Buckner  v.  Smith.  809 

INJUNCTION. 
1.  See  Execution  No.  2.  8. 

INSOLVENT. 

1.  The  property  of  an  insolvent  debtor  afterwards 

acquired,  is  not  exempted  from  the  payment  of 

prior  debts;  it  is  his  person  only  which  is  protected. 

Payne  v.  Dudley,  198 

INSPECTOR. 
1.  If  an  inspector  deliver  tobacco  to  a  forced  or- 
der, he  is  liable. 

Thweat  v.  Pinch.  217 

INTEREST. 

1.  Debt  upon  a  note  for  the  payment  of  a  certain 
sum  with  interest  from  the  date.  If  the  declaration 
do  not  claim  interest,  judgment  upon  non  sum  in- 
formatns.  must  be  entered  for  the  principal  only. 

Hubbard  v.  Blow,  70 

2.  See  Damages  No.  1. 
Executors  No.  2. 

3.  An  officer  of  a  court  havinff  in  his  possession 
money  raised  by  the  sale  of  attached  effects,  which 
the  court  had  forbid  him  to  pay  over,  -shall  pay  in- 
terest, unless  he  kept  the  principal  by  him. 

Hunter  v.  Spotswood,  146 

ISSUE. 

1.  The  omission  of  a  similiter  after  a  trial,  shall 
not  vitiate  the  verdict. 

Brewer  v.  Tarpley,  868 

2.  Judg-ment  reversed  for  want  of  an  issue. 
Stevens  v.  Taliaferro,  165 

8.  A  special  plea  concludes  thus  "and  this  &c." 
This  is  bad  if  specially  demurrer  to. 

Cooke  V,  Beale's  executors.  813 

4.  Where  one  defendant  entering  himself  a  defend- 
ant, shall  after  a  trial  and  verdict,  be  confined  to 
the  issue  made  up  by  the  other  defendant 

Bametv.  Watson,  879 


6.  See  Arbitrament  Ac  No.  8,  4. 
Chancery  No.  7,  9. 
Pleadinsr  No.  2,  6.  6. 

JUDGMENT. 

1.  In  debt  for  rent,  the  verdict  was  for  £490  the 
debt  in  the  declaration  mentioned,  and  £180:  16:  8, 
dam.  Judgment  was  entered  for  the  same,  to  be 
discharged  by  the  payment  of  £420.  The  latter  part 
isnopar^of  the  judgment,  and  will  be  considered 
as  a  release  of  the  difference. 

Ross  V.  Gill.  90 

2.  The  judgment  in  an  action  upon  a  bond  brought 
in  the  name  of  the  commonwealth,  for  the  benefit 
of  an  individual  injured  by  a  breach  of  tlie  condi- 
tion, ouffht  not  to  attach  the  recovery  to  that  indi- 
vidual as  to  future  injuries,  but  should  leave  other 
persons  who  may  be  so  injured,  to  sue  out  a  sci.  fa. 
upon  it 

Bibb  V.  Cauthorne,  91 

8.  See  Appeal  No.  4. 

JURISDICTION. 
1.  Where  a  suit  is  brouffht  in  a  Corporation  Court, 
the  cause  of  action  must  be  laid  to  have   arisen 
within  the  Jurisdiction  of  the  court 

Thornton  v.  Smith,  81 

Winder  v.  Eddy,  87 

6.  See  Chancery  No.  8.  6. 

JURY. 

1.  The  trial  by  jury  is  not  to  be  taken  away, 
without  positive  words  in  an  act  of  Assembly. 

Watson  V.  Alexander,  856 

2.  See  Court  No.  2. 

LAND. 

1.  A  riffht  by  settlement  in  the  crown  lands,  could 
not  be  acquired  until  the  act  of  1779,  and  this  act 
only  ffives  to  s^.ttlers  a  preference,  in  lands  at  that 
time  waste  and  unappropriated,  and  which  had  not 
before  that  time  been  located  under  warrants. 

Jones  V.  Williams,  281 

2.  See  Forfeiture  No.  1. 

LANDLORD  &  TENANT. 

1.  If  the  tenant  has  enjoyed  the  land,  he  cannot 
repel  the  landlord's  claim  for  rent  by  saying  he  had 
nothiaff  in  the  land,  or  that  the  conveyance  was 
void. 

Watson  V.  Alexander,  361 

Aliter  if  he  be  evicted. 
Ross  V.  Gill,  90 

2.  See  Action  No.  3. 

LAW. 
1.  See  Acts  of  Assembly  No.  2. 
LEGACY. 
1.  See  Devise  No.  5. 
Executors  &c.  No.  7,  8. 
Execution  No.  4,  6. 

LETTER  OF  MARQUE. 
1.  See  Freight  No.  1. 

LIABILITY. 


LIEN. 


1.  See  Action  No.  2. 

1.  See  Equity  No.  6. 

LIMITATIONS,  ACT  OF. 

1.  In  what  cases,  the  act  of  limitations  will  not 
bar  a  right  in  equity. 

Hunter  v.  Spotswood,  146 

2.  If  the  action  be  commenced  within  5  years, 
and  that  time  runs  out,  and  then  the  suit  abates,  the 
plaintiff  is  within  the  equity  of  the  proviso  in  the 
act.  if  he  recommence  his  action  within  a  year  after 
the  abatement 

Brown's  exec.  v.  Putney,  802 

MARRIAGE  AGREEMENTS. 

1.  Construction  of. 

Roane's  ex.  v.  Hearne.  47 

2.  Agreement  No.  2. 

MAXIMS. 
1.  See  Fairfax,  Lord  No.  1. 
Purchaser  No.  4. 

•      MEMORANDUM. 
1.  See  Agreement  No.  4. 

MISTAKE. 
1.  See  Equity  No.  8. 
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MONEY. 
See  Declaration  No.  1,  5. 
Depreciation  No.  2,  3,  4,  6, 6. 
Guardian  No.  2. 
Tender  &  Refusal  No.  2. 

MORTGAGE. 

1.  Tlie  reason  wliy  SO  years  is  generally  fixed  upon 
as  tbe  time,  within  which  an  application  for  redemp- 
tion must  be  made.  Is  not  because  the  entry  is 
taken  away  after  that  period,  but  because  the  riphtof 
redeeming-  after  such  a  leng^th  of  time,  is  presumed 
to  have  been  abandoned. 

Ross  V.  Norvell,  18 

2.  Slaves  may  be  redeemed  after  5  years,  and 
within  20.  Ibid 

3.  What  Is  a  mort^affe,  and  what  a  defeasible 
purchase. 

Thompson  v.  Davenport,  126 

4.  See  Evidence  No.  1. 
Chancery  No.  B. 
Fraud  No.  1. 
Deed  No.  1. 

MOTION. 
See  Bond  No.  3. 

NEW  TRIAL. 
1.  Where  some  of  the  jury  are  persuaded  by  the 
others,  that  a  majority  agreeinff  to  the  verdict  must 
prevail,  in  consequence  of  which  they  do  not  object, 
this  being:  proved  by  tiie  testimony  of  many  of  the 
jurors,  will  set  Mide  the  verdict. 

Cochran  V.  Street,  T9 

3.  In  trespass  against  2.  if  one  be  found  iruilty 
and  the  other  be  acquitted,  a  new  trial  ouffht  not 
(upon  the  motion  of  the  former)  to  be  awarded. 

Bos  we  11  V.  Jones,  325 

8.  It  is  error  to  award  a  new  trial  without  costs. 

Ibid 

4.  See  Chancery  No.  1,  0. 
Court  No.  4. 

5.  It  is  irreffular  and  improper  to  move  for  a  new 
trial  upon  the  ground  of  misdirection, 

Johnson  v.  Macon,  5 

NONSUIT. 

1.  The  court  cannot  compel  the  plaintiff  to  suffer 
a  nonsuit:  they  may  advise  it,  and  order  the  plaintiff 
to  be  called,  but  if  he  will  appear,  the  court  can  no 
otherwise  protect  its  opinion,  in  case  the  jury  find 
against  the  direction,  but  by  ffrantinf  a  new  trial. 

Rossv.  Gill,  87 

2.  If  the  court  direct  a  nonsuit,  and  the  plaintiff 
submit  to  it,  he  deserts  his  case,  and  cannot  avail 
himself  (by  a  bill  of  exceptions)  of  an  erroneous 
opinion  delivered  by  the  court. 

Thornton  v.  Jett,  138 

8.  See  Court  No.  3. 

NOTICE. 
See  Declaration  No.  8. 
Equity  No.  5. 
Purchaser  No.  I. 
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See  Bond. 


OBLIGATION. 


OYER. 


See  Evidence  No.  8. 

PARENT  AND  CJHILD. 
See  Equity  No.  4. 

PARTNERS. 

1.  One  partner  maybe  sued  alone,  and  he  can 
help  himself  only  by  a  plea  in  abatement. 

Brown  v.  Belches,  9 

2.  A  debt  due  from  an  individual  partner  cannot 
be  set  off  against  a  partnership  demand.  But  a 
payment  to  one  partner  is  a  payment  to  all,  unless 
perhaps  where  it  is  forbidden  by  the  company. 

Scot  V.  Trent,  79 

8.  See  Abatement  No.  1, 
Pleading  No.  3.  9. 

PAYMENT. 

1.  In  what  manner  payments  are  to  be  applied. 
Thompson  v.  Davenport,  127 

2.  See  Attorney  No.  1. 
Partners  No.  2. 
Depreciation  No.  2. 
Guardian  No.  2. 

'cutors  Ac.  No.  4,  5. 
'ement  No.  4. 


PENALTY. 
See  Contract  No.  1,  3. 

PLEADING. 

1.  See  Abatement  No.  1. 
Partners  No.  1. 
Interest  No.  1. 

Bond  No.  8,  5. 
Jurisdiction  No.  1. 
Assumpsit  No.  1,  2. 
Breach  No.  1. 
Evidence  No.  8. 
Issue  No.  1,  3. 
Agreement  No.  B. 
Amendment  No.  2. 

2.  Declaration  upon  a  marrlagre  promise,  by 
which  the  defendant  agreed  to  give  to  the  plaintiff. 
as  much  of  his  estate  as  he  should  give  to  any  of 
his  own  children.  The  plaintiff  should  have  averred 
the  quantity  and  quality  of  the  estate  ^ven  to  the 
defendant's  own  children.  This  miffht  have  been 
cured  by  verdict.  If  rendered  upon  the  trial  of  a 
proper  Issue. 

Smith  V.  Walker,  185 

3.  The  plea  of  non-assumpsit  within  5  years,  if 
greneral,  will  refer  to  the  time  of  the  plea,  whereas 
it  oug-ht  to  refer  to  the  institution  of  the  suit 
and  oug-ht  to  conclude  with  an  averment.  IS 

4.  If  all  the  pleadings  including  the  declaration 
be  faulty,  the  court  will  dismiss  the  suit,  and  will 
not  award  a  repleader,  tho'  in  a  case,  where  other- 
wise a  repleader  would  have  been  proper.         Ibid 

5.  Debt  upon  a  bond.  Plea  "that  I.  S.  was  jointly 
bound  with  the  testator  of  the  defendant  in  the 
bond,  and  survived  him."  Replication,  "that  it  is 
not  expressed  in  the  bond,  that  the  said  I.  S.  was 
jointly  bound  with  the  defendant's  testator,  and 
if  it  were,  by  the  act  of  1786  intituled  an  act  &c.  it 
declared,  that  the  representative  of  one  jolntb' 
bound  with  another,  may  be  sued,  as  well  as  the 
surviving  obligor,  and  insists  therefore,  that  the 
action  does  not  survive  &c.  and  this  he  is  ready 
to  verify  Ac."  The  record  states  "and  thereupon 
an  issue  W2is  joined  by  the  parties."    The   plea  is 

?'ood,  and  the  replication  vicious,  and  a  repleader 
rom  the  plea  awarded. 

Stevens  v.  Taliaferro,  155 

0.  The  judgment  in  this  case  also  erroneous, 
because  no  issue  joined.  Ibid 

7.  Power  given  to  4  executors  to  make  a  convey- 
ance, which  is  executed  by  3  only,  but  the  declara- 
tion states  that  all  of  them  joined  in  deed,  and  the 
defendant  without  craving  oyer,  pleads  covenants 
performed.  After  verdict,  it  cannot  be  objected, 
that  all  the  executors  did  not  execute  the  deed. 

Watson  V.  Alexander,  840. 851 

8.  Declaration  v.  B.  W.  &  co.  W.  appears  and  pleads 
non-assumpsit.  Afterwards  B.  against  whom  the 
suit  had  abated  by  the  return,  entered  himself  a 
defendant,  and  without  filing  a  plea,  entered  into 
the  trial  and  defended  the  suit.  Judgment  against 
B.  A  W.  only.  The  judgment  is  proper  against 
those  two,  as  they  did  not  discover  by  a  proper 
plea,  that  there  were  other  partners. 

Bamet  v.  Watson,  872 

9.  In  the  above  case,  B  by  entering  himself  a  de- 
fendant and  going  to  trial,  without  putting  in  a  sep- 
arate plea,  bound  himself  to  abide  by  the  plea  of 
his  partner.^ 

Bamet  v.  Watson.  87B 

10.  See  Tender  A  Refusal  No.  1,  2. 

POWER 
See  Devise,  No  10. 
Pleading  No.  7. 

PRACJTICJE. 

1.  After  office  judgment,  the  court  has  a  discre- 
tionary power  to  admit  any  plea,  which  appears 
necessary  foE  the  defendant's  defence,  tho'  not  issu- 
able, and  should  refuse  it  only,  where  delay  appears 
to  be  intended. 

Downman  v.  Downman's  ex.,  28 

2.  The  court  will  not  permit  the  clerk  to  give  out 
a  copy  of  any  judgment  during  the  term,  without  a 
special  order,  which  will  never  be  given  but  for 
strong  reasons:  as  if  the  delay  would  endanger  the 
debt 

Hudson  V.  Ross,  75 

8.  If  after  a  supersedeas  obtained,  the  defendant 
in  error  die,  a  sci.  fa.  must  be  awarded  against  his 
executors  or  administrators,  and  not  a  new  writ  of 
supersedeas,  because  the  latter,  could  not  be  consid- 
ered as  a  continuing  process,  and  therefore  the  ex- 
ecutor could  not  sue  upon  the  supersedeas  bond  first 
given. 

Keel  and  Roberts  v.  Herbert,  138 
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4.  If  in  trover,  the  trae  natnre  of  the  action  be  not 
endorsed,  the  court  may  npon  inspection  of  the 
writ,  dismiss  the  suit,  if  the  motion  he  made  at  or 
l>efore  the  term,  next  after  an  office  Judgment  has 
been  entered,  but  not  after. 

WilUams  v.  Campbell,  162 

5.  Where  both  of  the  plaintiffs  in  error  die,  a  sci. 
fa.  must  issue  in  the  name  of  both  of  their  executors. 

Boswell  y.  Jones.  825 

&  See  Appeal  No.  S. 
Chancery  No.  8. 
Court  Now  4. 

Acts  of  Assembly  No.  B. 
Amendment  No.  2. 
Tender  and  Refusal  No.  2. 

PRESUMPTION. 

1.  The  Presumption  arising*  from  length  of  time, 
may  be  repelled  by  accounting  for  the  delay. 

Eustace  V.  Qaskins,  188 

2.  See  Escape  No.  1. 

PRETENSED  TITLES. 
1.  The  act  for  preventing  the  purchasing  of  pre- 
tensed  titles  does  not  extend  to  a  person  in  posses- 
sion, so  as  to  prevent  him  from  conflrminff  that 
possession  by  parch  asinff  the  riffhts  of  others. 

Wilcox  V.  Calloway,  881 

PRIZE. 
See  Admiralty  No.  1. 

PROFITS. 
See  Chancery  No.  7. 

PROMISE. 
See  Agreement  No.  2. 
Consideration  No.  1. 
Assumpsit  No.  4. 

PROPERTY. 
See  Admiralty  No.  1. 
Equity,  No.  4. 
Execution  No.  4,  6, 6. 

PURCHASER. 

1.  The  rule  caveat  emptor,  applies  only  to  the  pur- 
chasers of  defective  lesral  titles.  The  purchaser  of 
the  legal  title,  is  not  to  be  affected  by  a  latent  equity, 
of  which  he  had  no  notice,  actual  or  constructive. 

Wilcox  V.  CoUoway,  41 

2.  See  Equity  No.  2,  5.  6. 
Execution  No.  5,  6. 
Devise  No.  12. 

RECORD. 
See  Deed  No.  1,  8. 

RELATION. 

1.  See  Grant  No.  1. 

2.  Priority  of  title  will  draw  to  it  priority  of  rela- 
tion. 

Wilcox  V.  Calloway,  40 

RELEASE. 
See  Judgment  No.  1. 

REMAINDER. 
See  Devise  No.  6. 

RENT. 
See  Landlord  Ac  No.  1. 

REPLEADER. 
See  Pleading  No.  4,  & 

REPLEVY  BOND. 
See  Execution  No.  l. 

SALE. 
See  Admiralty  No.  1. 
Equity  No.  2. 

SATISFACTION. 
See  Execution  No.  1. 

SCIRE  FACIAS. 
1.  See  Judgment  No.  2. 


PracUce  No.  8,  6. 
Appeal  No.  8. 


SEAL. 


I.  A  scroll  is  a  seal. 
Jones  V.  Logwood, 


42 


SEISIN. 

1.  In  tracing  a  title  in  a  special  verdict  it  is  not 

necessary  to  find  a  seisin  in  the  crown,  because  that 

is  the  ultimate  point,  beyond  which  the  party  is  ndt 

bound  to  go.  86 

Birch  V.  Alexander, 

SENTENCE. 
See  Admiralty  No.  l. 

SETTLEMENT  RIGHT. 
See  Land  No.  1. 

SET-OFF. 

1.  A  tenant  having  leased  land  from  an  executor, 
cannot  purchase  in  judgment  against  the  testator 
and  set  them  off  against  the  rent  It  might  be 
otherwise,  if  the  executor  should  have  acknowl- 
edged that  he  had  a  sufficiency  of  assets. 

White,  Whittle  &  Co.  v.  Bannister's  executors,  187 

2.  An  executrix  havinff  advertised  the  sale  of  the 
property  of  her  testator,  and  agrreed  that  creditors 
purchasinir  at  the  sale  should  be  entitled  to  a  dis- 
count of  5  per  cent.,  the  defendant  (who  was  not  a 
creditor)  purchased  at  the  sale  and  gave  his  bond. 
Upon  the  plea  of  payment,  the  defendant  offered  to 
sett-off  2  bonds  due  from  the  testator,  which  were 
assigned  to  him  since  the  institution  of  the  suit.  The 
advertisement  extended  only  to  purchasing  cred- 
itors, and  the  bonds  were  not  a  proper  off-sett 

Brown's  administratix  v.  Garland,  221 

8.  See  Partners  No.  2. 
Depreciation  No.  2. 

SHERIFF. 

1.  The  hiirh  sheriff  alone  is  liable  for  the  official 
acts  of  his  deputy,  unless  in  those  cases,  where  the 
law  provides  a  special  remedy  against  the  latter. 

White  V.  Johnson,  160 

2.  The  law  requires  a  deputy  sheriff  to  add  the 
name  of  his  principal,  as  well  as  his  owa  to  all 
mesne  process  executed  by  him.  But  if  he  fail  to  do 
so,  it  does  not  authorise  the  entering  a  judgment 
against  him  for  failing-  to  take  a  bail  bond,  tho'  in- 
dividually he  is  liable  to  a  penalty  for  the  omission. 

Ibid 
8.  A  judgment  cannot  be  entered  agrainst  a  deputy 
sheriff,  for  failing  to  take  a  bail  bond. 

Armistead  v.  Marks.  826 

4.  If  a  judfirment  be  entered  agrainst  the  defendant 

and  deputy  sheriff,  the  latter  may  alone  obtain  a 

supersedeas.  Ibid 

See  Damag-es.  No.  1. 

Ball  No.  1. 

SLANDER. 
1.  Declaration :  that  the  defendant  with  intention 
to  injure  the  reputation  of  the  plaintiff  as  a  mer- 
chant falsely  and  maliciously  spoke  of  him  (then 
beinsT  a  merchant)  the  following  words.  "Mr.  Y.  I 
must  tell  you,  that  you  have  received  more  to- 
bacco than  you  have  accounted  for  to  the 
House,"  (meaning  the  mercantile  house  of  which 
the  plaintiff  and  defendant  were  partners)  but  no 
coUoquum  is  laid.  After  verdict  the  judgrment 
ougfht  not  to  be  arrested. 

Hoyle  V.  Young,  150 

SLAVES. 

1.  Money  directed  by  will  to  be  laid  out  in  slaves 
and  annexed  to  lands  devised  in  tail  by  the  same 
will,  are  to  be  considered  as  slaves,  and  will  gro  with 
the  land  in  tail. 

Dadev.  Alexander,  80 

2.  See  Husband  and  Wife  No.  1. 
Indians  No.  1,  2,  8. 

Acts  of  Assembly  No.  1. 
Action  No.  4. 
Condition  No.  2. 

SPECIFIC  PERFORMANCE. 
See  Agrreement  No.  8. 
Arbitrament  and  Award  No.  5. 

STORE  ACCOUNT. 
See  Acts  of  Assembly  No.  8. 

SUPERSEDEAS  AND  WRIT  OF  ERROR. 
1.  A  supersedeas  is  sometimes  an  auxiliary  proc- 
ess, but  most  commonly  it  is  a  mean,  by  which  the 
record  of  an  inferior  court  may  be  removed  before 
a  superior  one  for  revision.  In  the  former  case,  it 
can  have  no  effect  after  the  decree  or  Judgment  is 
executed,  tho'  the  suit  may  still  g-o  on,  and  if  a  re- 
versal take  place,  a  writ  of  restitution  will  be 
awarded. 

White  V.  Jones,  118 
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9.  See  PracUce  No.  8, 6. 
Execution  No.  8. 
Sheriff  No.  4. 

SURETY. 
See  Action  No.  1. 

SURVIVORSHIP. 


Virginia  Rbports,  Annotatbd. 


INDEX 


See  Bond  No.  &. 

TENDER  &  REFUSAL. 

1.  Plea  of  tender— what  ^ood  one. 

Downman  v.  Downman*s  Ex.,  28 

2.  Where  paper  money  was  tendered,  the  plea 
oufirht  to  state  specially  the  sort  of  money,  which 
was  offered,  "and  that  the  defendant  was  always 
ready  to  pay  that  very  money."  But  if  It  alleg-ed  a 
tender  ot  money  generally,  the  defendant  must 
bring  into  court,  that  which  is  money  at  the  time  of 
the  plea  pleaded.  If  he  do  not.  the  plaintiff  may 
siflm  judgment,  or  the  plea,  if  offered  upon  setting 
aside  an  office  judgment,  ought  not  to  be  received. 

Downman  v.  Downman's  Ex.,  29 

2.  Where  a  man  is  to  pay  money,  or  to  deliver  prop- 
erty at  a  valuation,  he  is  not  bound  to  carry  the 
property  to  the  creditor,  but  the  latter  should  re- 
ceive it  at  the  debtor's  house. 

Dandridge  v.  Harris,  826 

See  Depreciation  No.  4. 
Bond  No.  8. 

USURY. 
1.  The  court  will  never  presume  a  contract  to  be 
usurious,  unless  it  be  proved.  Upon  a  contract  pay- 
able in  Pennsylvania  currency,  reserving  interest 
generally,  if  a  decree  be  entered  by  consent,  for  6 
per  cent  it  will  be  considered  as  a  Pennsylvania 
contract  and  not  usurious.  Aliter  if  the  decree 
were  entered  for  6  per  cent,  in  consideration  of  in- 
dulgence as  to  the  time  of  payment 

M'Guire  v.  Warder.  868 

See  Contract  No.  1,  8. 

VALUER. 
See  Agreement  No.  5. 

VARIANCE. 

1.  The  obligor  is  stated  in  the  bond  to  be  of  the 
county  of  E  which  is  omitted  in  the  declaration. 
This  not  a  material  variance. 

Evans  V.  Smith,  72 

2.  Agreement  by  one  as  treasurer  of  a  jockey 
club.  Declaration  against  him  without  this  descrip- 
tion.   Determined  not  to  be  a  material  variance. 

M'Williams  v.  Willis,  199 

8.  Declaration  upon  a  bond  given  to  W.  P.  of  the 
county  of  S.  on  account  of  Mess.  G  &  P.  merchants 
in  Glasgow.  The  declaration  is  in  the  name  of  W. 
P.  without  stating  for  whose  use,  variance  im- 
material. 

Peter  v.  Cock,  257 

4.  Declaration  stating  an  agreement  that  defend- 


ant would  rent  and  furnish  a  house  at  L.  and  board 
the  defendant  Proof  of  an  agreement  to  board  the 
defendant— variance  immaterial. 

Wroe  V.  Washington,  867 

See  Breach  No.  1. 

VERDICT. 

1.  What  is  a  sufficient  finding  of  such  a  length  of 
seizin  as  to  give  a  title. 

Birch  V.  Alexander. 

2.  Verdict  set  aside  as  being  uncertain  and  con- 
tradictory. 

Murra  v.  Northern,  982 

8.  Ind.  aff.  Plea  non  assumpsit  Verdict  that  the 
defendant  has  not  paid  the  debt,  and  assets  the 
damages  by  occasion  of  the  non-performance  of 
that  assumption  to  2941.  The  verdict  substantialb' 
pursues  the  Issue. 

Bamett  &c.  v.  Watson,  380 

4.  See  Appeal  No.  1. 

New  Trial  No.  1. 

Detinue  No.  1. 

Judgment  No.  1. 

Pleading  No.  2. 

Slander  No.  1. 

Abatement  No.  2. 

Indians  No.  8. 

Declaration  No.  6. 

Amendment  No.  8. 

6.  The  testator  in  attempting  to  describe  the 
boundaries  of  a  tract  of  land  he  is  disposing  of. 
leaves  out  a  course,  which  throws  the  whole  into 
confusion.  The  jury  in  a  special  verdict  say  "that 
if  the  testator  intended  to  convey  by  such  bounda- 
ries as  they  describe,  then  they  find  that  to  be  the 
land  in  question:  if  by  certain  other  bounds,  then 
they  find  that  the  land  devised  was  according  to 
those  bounds."  The  court  upon  such  finding,  ma>' 
decide  which  are  the  true  boundaries. 

Pendleton  v.  Vandevier,  381 

WARRANTY. 
See  Declaration  No.  8. 

WILLS. 

1.  A  will  made  since  the  1st  of  January  1787,  may 
pass  lands  acquired  after  the  making  of  the  vriU. 

Turpln  V.  Turpln,  75 

2.  A  subsequent  marriage  and  having  of  a  child 
is  an  implied  revocation  of  a  will,  and  in  sucli  a  case, 
the  will  ought  not  to  be  proved  or  admitted  to 
record. 

Wilcox  V.  Rootes,  140 

WITNESS. 

1.  See  Evidence  No.  6. 
Deed  No.  8. 

2.  It  is  no  objection  to  a  deposition,  that  It  is  not 
signed  by  the  witness. 

Bamett  v.  Watson,  380 

8.  What  degree  of  interest  disqualifies  a  witness. 
Barnett  v.  Watson. 
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CASES  ARGUED  AND  DETERMINED 

IN  THK 

IN   THE   FALL   TERM   OF  THE   YEAR. 


OCTOBER  TERM,  1794. 

Walden  Executor  of  Walden  v.  Payne. 

October  Term,  1794. 
Slaves— Nature    of    Property— Payment    of    Debt*— 

Slaves  from  tbeir  nature  are  chattels:  and  though 
in  the  hands  of  executors  they  are  exempted  from 
the  payment  of  debts,  where  there  is  a  sufficiency 
of  other  personal  estate,  they  are  nevertheless 
assets.— They  are  real  estate  only  in  particular 
cases,  such  as  descents.  &c. 

Executor— DUtributioo  of  BsUte— Refunding  Bonds,  t— 
An  executor  is  not  bound  by  the  order  of  a  Ck)unty 
Court,  directing  a  division  of  the  testator's  estate 
amontrst  the  distributees,  to  deliver  up  slaves, 
without  reservlnar  a  sufficiency  to  pay  the  debts, 
or  taking  bonds  to  refund. 

Construction  of  Statute— Scale  of  Depredation.— The 
Act  of  November,  1781.  c.  22.  establishin^r  a  scale  of 
depreciation,  does  not  extend  to  contracts  made 
antecedent  to  the  1st  of  January,  1777.    , 

Pleading  and  Practice— Informal  Joinder  of  Issue— Ver. 
dlct.$— The  pleas  conclude  with  a  verification,  and 
the  record  states,  "that  to  these  several  pleas  the 
plaintiff  replied  generally,  and  Issue  was  there- 
upon joined."  This,  though  informal.  Is  sufficient 
after  verdict. 

This  was  an  action  of  debt,  brought  by 
the  appellee  against  the  appellant,  in  the 
District  Court  of  Fredericksburg,  on  a 
bond  dated  in  December  1776.  The  defendant 
put  in  the  following  pleas:  1st,   Payment. 


^Slaves— Nature  of  Property— Payment  of  Debts.— 

That  slaves  are  assets  in  the  hands  of  an  executor, 
and  liable  to  the  payment  of  debts,  see  the  princi- 
pal case  cited  in  Sale  v.  Roy,  2  Hen.  &  M.  77.  The 
principal  case  is  cited  on  pasre  76  of  Sale  v.  Roy. 

In  Poindexter  v.  Davis,  60ratU  500.  Ihe  court  said: 
"By  tbe  act  of  1727.  4  Hen.  SL  222,  important  changes 
were  made  in  slave  property,  by  which  It  was  made 
in  most  respects,  and  indeed  in  nearly  all  respects, 
except  descents,  personal  estate.  Lee,  Ex'or  of 
Daniel  v.  Ck>oke,  1  Wash.  iW6;  Walden's  Efor  v,  Payne, 
Z  Wash,  1." 

-^Executor— Distribution  of  Bstate— Refunding  Bonds. 
—As  to  whether  an  executor  can  refuse  to  pay  a 
lesracy.  or  to  make  distribution  of  the  residuum, 
unless  the  letratee  or  distributee  will  srive  him  a 
refandiuff  bond,  see  the  principal  case  cited  in 
Whitehorn  v.  Hines.  1  Munf.  586.  See  monogrraphic 
noU  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  5  Gratt  6. 

tPle«linff  and  Practice-Trial  of  Issues.— It  is  well 
settled  that,  thouffh  the  jury  are  sworn  to  try  the 
issue,  yet  if  several  issues  are  Joined  and  the  ver- 
dict of  the  Jury  responds  to  them  all.  the  appellate 
court  vrill  dtsre^rard  such  irre^rularity  and  consider 
that  all  the  Issues  have  been  tried  by  the  jury.  The 
First  Nat  Bank  v.  Klmberlands,  16  W.  Va.  572, 
citlnfiT  the  principal  ciise:  White  v.  Clay,  7  Lelsrh 
58:  Baylor  v.  B.  &  O.  R.  R.  Co..  9  W.  Va.  270.  To  this 
ijoint,  the  principal  case  Is  cited  with  approval  In 
Baylor  v.  B.  &  O.  R.  R.  Co.,  0  W.  Va.  282. 

Statute  of  Jeofails- Joinder  of  Issue.— The  statute  of 
jeofails  cures  misjoinder  or  informal  joinder  of 
i5«ae.  when  It  appears  that  the  cause  has  been  tried 
upon  its  merits,  as  though  the  issue  had  been  form- 
ally joined.  But  it  does  not  cure  the  nonjoinder 
or  want  of  Issue  altosrether.  4  Min.  lusts.  (4th  Ed.) 
942.  cttinfiT  Waldmv.  Payne,  2  Wath.  1 ;  Moore  v.  Mauro, 
4  Rand.  488:  White  v.  Clay,  7  Leisrh  68;  Southslde 
R.  R.  Co.  V.  Daniel,  20  Gratt  861 ;  Stevens  v.  Talia- 
ferro, 1  Wash.  166;  Totty  v.  Donald.  4  Munf.  480; 
Sydnor  v.  Burke.  4  Rand.  161 ;  Lockrldffe  v.  Carlisle, 
6  Rand.  21:  McMillion  v.  Dobbins,  9  Leiffh  422.  See 
monosTaphlc  note  on  "Amendments**  appended  to 
Snead  ▼.Ck>leman.  7  Qratt  80a 


2dly,  Tbat  at  the  time  of  issuing  the  origi- 
nal writ  in  this  suit,  he  had  fully  adminis- 
tered all  the  goods  and  chattels  of  his 
testator,  except  £430,  paper  money  of  the 
value  of  specie  and  that  he  hath  not 

nor  at  the  time  of  suing  out  the  original 
writ  in  this  cause,  nor  at  any  time  since, 
had  any  goods  of  his  said  testator  in  his 
hands  unadministered,  except  the  sum 
aforesaid.  3dly,  That  the  non-payment  of 
the  debt  was  owing  to  the  plaintiff,  where- 
fore and  by  virtue  of  the  act  entitled  **an* 
act  directing  the  mode  of  adjusting  and 
settling  the  payment  of  certain  debts  and 
contracts,  and  for  other  purposes,"  he  prays 
the  court  to  award  such  judgment  as  to 
them  shall  appear  just  and  equitable.  The 
two  first  pleas  conclude  with  a  verification, 
and  the  record  states  that  to  these  several 
pleas  the  plaintiff  replied  generally,  and 
issue  was  thereupon  joined." 

The  jury  found  a   special   verdict  as  fol- 
lows: that    the   defendant   on    the   27th  of 
November  1778,  had  the  estate  of  his  testa- 
tor duly  appraised  according   to   law, 
2  and    at    the   same  time  ^proceeded  to 

sell  the  whole  of  the  personal  estate 
except  slaves,  having  by  advertisement 
previously  published  in  the  gazette,  given 
notice  of  the  sale,  and  required  all  the  cred- 
itors of  the  estate  to  make  known  their  de- 
mands, and  to  receive  payment.  That  the 
defendant  on  the  first  day  of  January,  as 
well  as  in  November  1778,  offered  to  pay  to 
the  plaintiff  the  amount  of  his  debt,  includ- 
ing interest  thereon,  in  the  then  circulating 
paper  money,  which  the  plaintiff  at  each 
time  refused  to  receive.  That  the  non-pay- 
ment of  the  debt  was  owing  to  the  creditor, 
the  same  having  been  offered  and  refused 
as  aforesaid.  That  the  defendant  sold  a 
sufficiency  of  the  estate  together  with 
money  in  the  house,  and  debts  due  to  the 
testator,  to  pay  ail  the  debts  owing  by  the 
estate.  That  on  the  motion  of  one  of 
the  legatees,  an  order  was  made  by  the 
County  Court  of  Stafford  in  September 
1778,  appointing  commissioners  (of  whom 
the  plaintiff  was  one  and  acted  as  such)  to 
divide  the  estate  of  the  testator  according 
to  his  will,  in  consequence  of  which,  the 
estate  remaining  unsold  and  not  disbursed 
in  the  payment  of  debts,  or  offered  to  the 
creditors,  was  on  the  27th  of  November 
(more  than  a  year  after  the  testator's  death) 
divided,  and  the  share  of  each  claimant 
delivered,  no  bond  to  refund  being  taken. 
That  the  estate  so  divided  consisted  entirely 
of  slaves.     That  the  money  offered  as  afore- 


•See  this  act  recited  in  a  note  to  the  case  of  Watson 
and  Hartshorn  v.  Alexander,  ante,  vol.  l,p.  841.— Note 
in  Original  Edition. 
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said,  was  of  the  paper  money  then  in  cir- 
culation, and  was  liable  and  subject  to  the 
law  for  calling  in  and  redeeming  the  said 
paper  money,  at  one  for  1000,  and  that  the 
defendant  had  received  of  the  same  sort  of 
money,  to  a  greater  amount  than  the  plain- 
tiff's demand,  for  debts  due  to  his  testator, 
and  contracted  previous  to  the  year  1776. 
That  one  of  the  legatees  is  insolvent,  and 
two  others  have  removed  to  parts  of  this 
state,  very  distant  from  the  defendant. 
That  the  defendant  divested  himself  of  the 
whole  estate  of  his  testator  before  the  in- 
stitution of  this  suit,  in  paying  the  debts, 
and  in  obedience  to  the  order  and  division 
aforesaid,  except  ;f427  paper  money,  so 
offered  by  him  to  creditors.  That  the  de- 
fendant has  not  paid  the  debt  in  the  decla- 
ration mentioned.  If  upon  the  whole,  the 
law  be  for  the  plaintiff,  then  they  find  for 
him,  the  debt  in  the  declaration  mentioned, 
to  be  discharged  by  the  payment  of  the 
principal  and  interest,  or  so  much  thereof 
as  to  the  court  might  appear  just  and  equi- 
table ;  otherwise  for  the  defendant.  Upon 
this  verdict,  the  court  gave  judgment  for 
the  plaintiff  for  the  full  amount  of  principle 
and  interest,  from  which  the  defendant  ap- 
pealed. 

Marshall  for  the  appellant.     I  shall  insist 
first,  that  slaves  are  not  assets  in  the  hands 

of  executors,  if  the  personal  estate  be 
3  ^sufficient  to  pay    the   debts.     If   so, 

then  secondly,  that  the  defendant  has 
fully  administered  the  assets.  Thirdly,  if 
these  points  be  against  the  appellant,  still 
the  court  may  give  an  equitable  judgment. 
1st,  Slaves  by  the  act  of  Assembly  passed 
in  1705,  C.  3,  are  declared  to  be  real  estate 
with  certain  exceptions;  and  tho'  some  of 
the  exceptions  render  them  like  to  chattels, 
yet,  there  is  no  law  which  declares  them  to 
be  assets,  nor  can  the  executor  dispose  of 
them  as  he  may  of  the  personal  estate,  for 
the  payment  of  debts,  unless  there  be  a  de- 
ficiency of  the  latter ;  in  that  case  only  can 
he  sell  slaves.  The  laws  passed  in  1727,* 
and  in  1748t  were  made,  because  slaves  hav- 
ing been  declared  to  be  real  estate,  could 
not,  as  such,  have  been  applied  by  the  ex- 
ecutor to  the  payment  of  debts,  and  the  leg- 
islature, in  these  laws,  have  been  carefull 
to  distinguish  this  species  of  property  from 
chattels.  If  we  refer  to  other  laws,  we 
shall  find,  that  slaves  are  always  contem- 
plated as  a  species  ofproperty  totally  unlike 
to  personal  estate.  Thus,  in  the  law  re- 
specting distributions,  slaves  are  not  com- 
prehended under  the  words  goods,  chattels 
and  personal  estate.  Again,  by  the  same 
law,  the  executors  or  administrators  may 
distribute  the  personal  estate  after  nine 
months  from  the  death  of  the  testator, 
taking  bond  and  security  to  refund.  But 
by  the  act  of  1748,  C.  3,  {  30,  the  slaves 
of  a  decedent  are  to  continue  on  the 
land  to  finish  the  crop  (whiere  the  testator 
or  intestate  dies  between  the  1st  of 
March,  and  the  25th  of  December,)  until 
the  latter  period,  when  they  are  to  be 
delivered  to  those  having  a  right  to 
them,  well  cloathed  at  the  expence  of  the 
estate,  and  their  crops  are   declared    to  be 

•Act  of  1727,  C.  4, 1  7. 
+Act  of  1748.  C.  8, 1  29. 


assets.  Now  mark  the  difference  between 
slaves  and  personal  estate.  The  latter  may 
be  distributed  at  one  time,  the  former  shall 
be  delivered  at  another;  in  the  latter,  secu- 
rity to  refund  may  be  required,  but  not  in 
the  former.  Why?  Because  they  are  not 
assets,  nor  as  such  liable  to  pay  the  debts, 
unless  the  personal  estate  be  deficient.  The 
obvious  conclusion  is,  that  this  sort  of 
property  is  made  an  auxiliary  fund  for  the 
payment  of  debts,  where  the  assets  are  in- 
sufBcient,  and  the  executors  are  empowered 
by  a  special  law,  to  sell  them  for  that  pur- 
pose only.  The  executor  in  this  case  had 
no  power  to  retain  possession  of  the  slaves, 
there  being  a  sufficiency  of  personal  estate, 
1st,  because  the  law  not  only  imposed  it  as 
a  duty  upon  him  to  deliver  them  up, 
but  the  judgment  of  a  court  having 
4  ^competent  jurisdiction  compelled 
him  to  do  so,  and  this  order,  he  was 
bound  to  obey,  without  a  power  given  to 
him  of  protecting  himself,  by  taking  secu- 
rity to  refund.  Let  it  also  be  remarked, 
that  it  would  be  exercising  an  unnecessary, 
as  well  as  an  unjust  rigor  against  the  ex- 
ecutor, to  charge  him  with  a  devastavit, 
when  the  legatees  may  in  a  court  of  equity 
be  resorted  to.  2  Vern.  75,  205—1  Vem.  94, 
162—2  Ventr.  360,  358—2  P.  Will.  447. 
Should  it  be  contended,  that  an  executor  be- 
fore he  delivers  or  pays  a  legacy,  may  de- 
mand security  to  refund,  and  that  if  he 
neglect  to  require  such  a  security,  he  can- 
not compel  the  legatee  to  refund,  I  answer: 
1st,  that  the  cases  on  this  head  relate  to 
personal  estate  only,  which  are  always  as- 
sets, and  liable  to  pay  debts;  whereas, 
slaves  are  real  estate,  and  are  liable  to 
pay  debts,  only  as  an  auxiliary  fund ;  that 
the  executor  is  obliged  to  deliver  them  up 
within  a  limited  time,  without  security, 
unless  there  be  a  deficiency  of  the  personal 
estate.  2dly,  The  delivery  in  this  case 
was  not  voluntary. 

2d  point.  The  verdict  finds,  that  all  the 
estate  hath  l>een  administered  except  the 
slaves  which  were  delivered  to  the  commis- 
sioners, to  be  divided  under  the  order  of 
court,  and  ;f427  paper  money.  Now  this 
money  was  either  funded,  or  it  was  not.  If 
the  former,  it  remains  a  debt  due  from  the 
public  (worth  according  to  the  scale  8s.  6 
specie)  payable  at  a  future  day,  as  the  pub- 
lic acts  of  the  legislature  prove.  If  the  lat- 
ter, it  is  taken  out  of  circulation  by  an  act 
of  the  government,  and  thereby  deprived  of 
all  its  value.  In  either  point  of  view,  it 
forms  no  part  of  the  assets  in  the  hands  of 
the  executor,  being  a  debt  due  and  uncol- 
lected.    2  Bac.  ab.  417. 

To  charge  the  executor  with  a  devastavit, 
he  should  be  guilty  of  mismanagement, 
misapplication,  fraud,  or  of  paying  lega- 
cies when  the  assets  are  insufficient  to  pay 
the  debts.  2  Bac.  ab.  435.  The  executor 
in  this  case  did  not  mismanage,  nor  mis- 
apply the  assets,  by  selling  the  personal  es- 
tate and  offering  the  money  in  discharge 
of  the  debts,  because  this  was  a  part  of  his 
duty.  Neither  has  he  left  debts  unpaid, 
by  disposing  of  the  assets  to  legatees,  if 
I  am  right  upon  the  first  point.  If  then, 
the  executor  is  subject  to  no  blame  for  de- 
livering up  the  slaves  under  all  the  cir- 
cumstances of  the  case,  there  is  no  possible 
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grotind  left  to  charge  him,  unless  indeed 
he  can  be  chargeable  with  the  conseqaences 
of  a  legislative  act  which  destroyed  in 
5  his  hands  the  funds  ^reserved  for  pay- 
ing the  debt ;  an  idea  too  monstrous 
to  be  contended  for. 

3d  point.  The  issue  upon  the  third  plea 
18  with  the  defendant,  the  jury  having 
found,  that  the  non-payment  was  owing  to 
the  creditor;  and  therefore,  the  court  may 
give  an  equitable  judgment  on  the  case.  I 
will  not  repeat  all  the  equitable  circum- 
stances which  appear  to  favor  the  executor, 
believing  that  no  case  ever  exhibited  more 
than  the  present.  The  case  of  Kenner  and 
Turner  in  the  old  General  Court,  was  not 
80  strong  in  favor  of  the  defendant  as  the 
present,  for  in  that,  the  court  interfered, 
even  after  a  verdict  rendered  upon  the  plea 
of  payment.  The  case  was,  that  Turner, 
who  was  indebted  to  Kenner,  offered  to  pay 
the  debt,  (without  making  a  legal  tender) 
which  was  refused.  The  court  scaled  the 
debt  as  of  the  day  when  the  offer  was  made, 
because  Turner,  holding  the  money  in  his 
own  right,  was  presumed  to  have  afterwards 
made  use  of  it,  it  not  being  improper  in 
him  to  do  so;  it  was  therefore  thought  just, 
that  he  should  sustain  the  loss  by  subse- 
quent depreciation.  But  in  this  case,  the 
executor,  acting  as  a  trustee,  ought  not  to 
be  presumed  to  have  used  the  money,  be- 
cause it  was  improper  that  he  should  have 
done  it,  and  therefore,  it  would  be  unjust 
to  make  him  bear  any  part  of  the  loss  by 
depreciation,  but  it  should  be  borne  by  the 
creditor,  for  whose  use  the  trustee  held  it. 
Ronold  for  the  appellee.  There  might  be 
some  weight  in  the  arguments  drawn  fronfl 
the  hardship  of  this  case,  if  the  jury  had 
not  expressly  found,  that  the  executor  had 
notice  of  the  debt  in  question  betore  the 
division  took  place.  But  the  arguments 
chiefly  relied  upon  are  1st,  that  slaves  are 
assets  only  sub  modo.  2d]y,  That  they  were 
delivered  to  the  legatees  under  the  judgment 
of  a  court.  In  answer  to  the  first,  I  would 
observe,  that  slaves  in  the  hands  of  an  ex- 
ecutor, resemble  personal  chattels  in  almost 
every  respect;  for  1st,  the  possession  of 
them  belong  to  the  executor.  2dly,  They 
cannot  be  taken  by  a  legatee  without  his 
assent,  and  3dly,  They  are  subject  to  the 
payment  of  the  testator's  debts. 

That  the  possession  of  them  belongs  to 
the  executor  is  evident,  because  he  is  to  de- 
liver them  to  the  legatee,  which  he  could 
not  do,  if  he  had  no  right  to  possess  them, 
and  they,  like  the  personal  estate,  are  to  be 
inventoried  and  appraised,  *  which  would  be 
absurd,  if  they  were  considered  as  real 
estate.  That  the  executors  assent  to  vest 
the  possession  in  the  legatee  is  neces- 
6  sary,  *is  not  only  proved  by  the    law 

just  alluded  to,  but  is  necessarily  im- 
plied from  the  power  given  him  to  sell  them 
for  payment  of  debts.  These  circumstances 
form  the  strong  line  of  distinction  between 
real  and  personal  property.  But  it  is  con- 
tended, that  they  cannot  be  sold  but  as  an 
auxiliary  fund  to  the  personal  estate.  This 
is  equally  the  case  with  specific  legacies, 
which  cannot  be  sold,  unless  there  be  a  de- 
ficiency of  other  property,  and  yet  it  never 
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was  contended,  that  they  are  not  assets. 
Another  circumstance  is,  that  the  penalty 
of  an  executor's  bond,  is  always  so  fixed, 
as  to  cover  the  supposed  value  of  the  slaves, 
as  well  as  of  the  personal  estate.  Were  it 
otherwise,  an  executor  might  waste  that 
part  of  the  estate,  so  as  to  defeat  the  rights, 
not  only  of  creditors,  but  of  others.  The 
truth  is,  that  slaves,  though  real  property 
in  a  course  of  descents,  are  considered  like 
other  chattels  in  cases  where  the  executor 
has  a  power  over  them  for  payment  of  debts. 
They  cannot  be  sold  any  more  than  specific 
legacies  can,  for  the  purpose  of  paying 
pecuniary  legacies,  nor  even  debts,  unless 
there  be  a  deficiency  of  the  personal  assets. 

As  to  the  order  of  the  County  Court,  I  do 
not  conceive  that  it  was  obligatory  upon 
the  executor,  as  it  was  made  upon  an  ex 
parte  motion,  and  without  a  regular  suit. 
There  is  no  law  which  authorises  this  mode 
of  proceeding,  and  consequently  the  order 
was  entirely  extrajudicial.  Besides,  the  ex- 
ecutor was  bound  to  oppose  it,  and  to  state 
the  necessity  of  his  retaining  the  possession 
until  all  the  debts  were  paid ;  this  at  least 
he  ought  to  have  done,  before  he. could  at- 
tempt to  excuse  himself  against  the  conse- 
quences of  his  having  obeyed  it  to  the 
prejudice  of  others. 

As  to  the  finding  upon  the  third  plea,  it 
surely  cannot  avail  the  appellant,  because 
the  act  pleaded  and  relied  upon,  relates  by 
express  words  to  contracts  made  after  the  1st 
day  of  January  1777,  and  this  was  entered 
into  prior  to  that  date.  The  preamble  of  the 
law  states  the  inconveniences  resulting 
from  the  depreciation  of 'the  money,  in  re- 
spect of  contracts  entered  into  between  the 
1st  day  of  January  1777,  and  the  first  day 
of  January  1782,  and  is  therefore  inapplica- 
ble to  all  other  cases.  Besides,  if  a  legal 
tender  had  been  made,  yet  the  jury  should 
have  found,  that  the  money  was  such,  as 
might  be  lawfully  tendered,  which  they 
have  not  done. 

Marshall  in  reply.  It  must  be  admitted, 
that  the  decision  of  the  County  Court  .was 
not  made  upon  proceedings  regularly  con- 
ducted ;  yet  as  that  court  had  jurisdiction 
over  the  subject,  the  judgment  standing  in 
force  and  unreversed,    was  obligatory  upon 

the  executor. 
7  *It  is  true,  that  the  2d  section  of  the 

act  of  1781,  is  confined  to  contracts 
made  after  the  1st  day  of  January  1777,  but 
it  does  not  follow  that  the  law  is  confined 
entirely  to  contracts  entered  into  between 
the  periods  mentioned  in  that  section.  The 
third  section  (since  it  declares,  that  execu- 
tion shall  not  issue  upon  any  judgment 
theretofore  obtained,  before  December  1783 ;) 
obviously  is  not,  and  why  should  the  5th 
section,  which  is  as  general  as  language 
could  make  it,  be  restrained  in  its  operation, 
when  the  mischief  intended  to  be  remedied, 
is  the  same?  If  it  were  just,  that  an  equi- 
table judgment  should  be  given  upon  a  con- 
tract made  on  the  1st  of  January  1777,  where 
the  non-payment  was  owing  to  the  creditor, 
is  it  not  as  much  so,  if  it  had  been  made  on 
the  last  day  of  December  1776?  And  since 
the  words  of  the  5th  clause  of  the  law,  do 
not  expressly  confine  the  cases  to  particular 
contracts,  the  court  will  so  construe  the  t 
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as  to  extend  the  relief  to  every  case  coming 
within  the  miscnief. 

An  objection  which  was  over-looked  in 
opening  the  cause,  may  here  be  mentioned ; 
it  is,  that  no  issue  is  made  up.  The  pleas 
conclude  with  an  averment  as  it  was  proper 
they  should,  to  which  there  is  no  replica- 
tion. The  case  of  Stevens  and  Taliafero 
(ante  vol.  1,  page  155)  is  in  point. 

Ronold.  There  is  certainly  no  ground 
for  this  objection  after  verdict,  and  a  de- 
fence made.  The  record  states,  that  the 
plain tiif  replied  generally  to  the  plea,  and 
that  issue  was  thereupon  joined.  Although 
the  pleadings  might  have  been  more  formal, 
yet  it  is  too  late  after  verdict  to  make  an 
objection. 

LYONS  J.  delivered  the  opinion  of  the 
court.  The  principal  point  made  in  this 
cause  on  the  part  of  thie  appellant  is,  that 
slaves  are  real  estate,  and  can  only  be  con- 
sidered as  assets  in  the  hands  of  the  execu- 
tors sub  modo. 

Slaves  from  their  nature  are  chattels. 
They  were  originally  so,  and  the  law  made 
them  real  estate  only  in  particular  cases, 
such  as  in  descents  &c.  But  in  most  other 
instances,  and  especially  in  the  payment  of 
debts,  they  were  declared  to  be  personal  es- 
tate. It  is  true,  the  law  has  protected  slaves 
from  distress,  or  sale,  where  there  is  a  suffi- 
ciency of  other  personal  estate  to  pay  debts 
or  levies,  and  in  this  respect  they  differ 
from  other  chattels ;  but  this  qualified  ex- 
emption does  not  change  their  nature,  or 
give  to  them  the  qualities  of  real  property. 
Slaves  therefore,  being  clearly  assets  in  the 
hands  of  an  executor,  and  liable  to  the  pay- 
ment of  debts,  the  executor  had  a  right  to 
demand  security  of  the  legatees  before  he 
delivered  them  up,  and  a  court  of  equity 
would  not  have  compelled  him  to  part 
8  with    the    possession,  ^without    such 

security  being  given,  upon  the  prin- 
cipal of  making  him  do  equity  who  would 
have  it.  The  executor  appears  in  this  case 
to  have  consented  to  the  division  directed 
by  the  County  Court,  since  it  does  not  ap- 
pear, that  he  disclosed  the  fact  of  debts 
subsisting  against  the  estate,  or  that  he  op- 
posed the  order  which  was  made  upon  any 
principal  whatever.  That  order  should  be 
construed  according  to  the  reason  and  jus- 
tice of  the  case,  and  that  it  was  intended 
only  to  compel  a  division  of  the  estate 
which  should  remain,  after  satisfying  all 
legal  demands  against  it.  If  the  executor, 
with  a  knowledge  of  this  claim,  chose  to  de- 
liver the  slaves  to  the  legatees,  without 
taking  security  to  refund,  under  an  opin- 
ion, that  he  had  money  in  his  hands  to  sat- 
isfy the  debt,  he  might  have  made  a  legal 
tender  of  the  money,  and  thus  have  exon- 
erated himself.  But  this  he  did  not  do. 
The  executor  being  a  trustee  for  creditors, 
ought  to  have  taken  care  to  keep  enough  in 
his  hands  to  satisfy  them,  and  it  is  no  an- 
swer to  their  demand  against  him  to  say, 
that  they  may  pursue  the  legatees.  They 
are  under  no  obligation  to  follow  the  estate, 
though  they  may  do  so,  if  they  please. 
Whether  the  executor  has  subjected  himself 
to  a  devastavit  or  not,  would  be  a  premature 
''nquiry  at  this  time ;  when  a  suit  is  brought 
'ggesting  a  devastavit,  that  question  may 

)perly  be  decided. 


As  to  the  other  objections,  there  is  no 
weight  in  them.  The  act  of  1781  relied  upon 
in  the  third  plea,  does  not  extend  to  con- 
tracts made  antecedent  to  the  1st  of  Jan- 
uary 1777.  This  act  has  been  greatly 
misunderstood.  The  principle  of  the  deci- 
sion in  the  case  of  Kenner  and  Turner  was 
soon  after  reconsidered  and  corrected;  for 
it  was  absurd  to  scale  specie  debts.  Whether 
the  executor  in  this  case  kept  the  money  or 
not,  does  not  appear;  but  if  he  did  not 
make  a  legal  tender  and  keep  it,  it  was  his 
own  fault. 

Tho'  the  issues  are  not  formally  joined, 
yet  they  have  been  fairly  tried,  and  being 
found  by  the  jury.  It  is  now  too  late  to  seek 
an  advantage  in  consequence  of  that  in- 
formality. 

Judgment  affirmed. 


9       *James  Roy  and  Others  v.  Muscoe 
Garnett. 

October  Term,  17M. 

Devise— Cooitmctloa*— Case  at  Bar.— A.  devises  cer- 
tain lands  to  his  son  J.  for  life,  remainder  to  his 
son  M.  and  his  heirs  in  trust,  and  for  the 
use  of  the  first  and  every  other  son  of  hi* 
said  son  J.  who  should  survive  him.  In  tail 
male,  equally  to  be  divided:  but  if  his  said 
son  J.  should  die  without  male  issue,  then  he 
srives  the  said  lands  to  his  said  son  M.  dnr- 
insT  his  life,  with  like  remainders  to  his  first  and 
other  sons  who  should  survive  him,  in  tail  male, 
equally  to  be  divided  :  but  if  he  should  die  without 
heirs  male,  then  in  trust  for  the  testator's  three 
g-randsons,  with  like  remainders  to  the  first  and 
every  son  of  his  said  errandsons  who  should  sur- 
vive them  in  tail  male,  equally,  &c.  remainder  to 
M.  in  fee.  He  then  desires  that  the  widows  of  his 
sons  and  srandsons  should  be  entitled  to  dower. 
Held: 

J.  took  an  estate  for  life,  in  possession,  with  re- 
mainder in  tail  male,  expectant  upon  the  deter- 
mination of  the  estate  tail  to  his  surviving  sons. 
The  estate  for  life  did  uot  incorporate  with  the 
implicative  branch  of  the  devise,  because  the  es- 
tates were  of  different  natures  ;  the  former  beine* 
a  legal  estate,  and  the  latter  remaining  an  eqalta- 
ble  estate  not  executed  by  the  Statute  of  Uses,  for 
the  want  of  male  Issue  of  James. 


^Executory  Devise— Coast r action— Cootlaceocy.— In 

Murdock  v.  Shackelford,  17  Fed.  Cas.  No.  9,937,  a  tes- 
tator lent  his  son  William  a  tract  of  land  for  life, 
"and  if  he  has  children,  at  his  death,  he  may  dis- 
pose of  it  to  them  as  he  thinks  proper,  reserving  to 
his  now  wife  the  use  of  the  land  durinsr  her  life,  as 
long  as  she  remains  his  widow  :  but  if  she  marry, 
then  she  Is  to  have  only  one-third  part ;  the  whole 
or  part,  whichever  she  has,  is  to  be  held  without 
committing  waste.  If  my  son  William  dies  without 
heirs  of  his  body,  then  the  land,  with  the  considera- 
tion above  mentioned,  to  go  to  my  son  Zacharlah." 
&c.  The  court  said  :  "This  is  an  executory  devise  to 
William,  in  tall,  after  an  estate  for  life  in  himself, 
remainder  in  fee  to  his  children,  llvinsr  at  the  time 
of  his  death,  which  executory  devise  in  tall,  is  to 
take  effect  on  the  contingency  of  his  dying*,  without 
children  living  at  the  time  of  his  death.  •  ♦  ♦ 
This  case  very  strongly  resembles  that  of  Bovr. 
Oarnett,2  Wash.  (Va.)  11,  which  was  very  maturely 
considered,  both  by  the  bench  and  bar.  The  doubt, 
in  Rov  V.  Garnett,  was,  whether  in  the  event  of  the 
devisee  for  life,  dying  without  male  children,  his 
estate  would  be  enlarged  by  the  implicative  devise, 
so  as  to  enable  his  issue  to  take  before  the  remain- 
derman; but  it  was  conceded  by  the  counsel  for 
that  issue,  that  if  any  male  child,  or  children  of  the 
devl.«»ee  for  life,  had  been  living-  at  the  time  of  his 
death,  such  male  child  or  children  must  have  taken 
under  the  will,  and  the  estate  of  the  devisee  for  llf« 
would  not  have  been  enlarged  into  an  estate  tail." 
The  principal  case  is  cited  with  approval  in  Smith 
V.  Chapman,  1  Hen.  &  M.  290. 

Constructioa  of  Words  "Heirs**  and  **issue.'*— The 
principal  case  and  Warners  v.  Mason,  5  Munf.  242,  are 
cited  in  Tidball  v.  Lupton,  1  Rand.  197.  as  authority 
for  the  proposition  that  the  word  A^r<  as  well  as  is- 
sue, may  be  construed  a  word  purchase,  as  descrip- 
tive of  the  persons  to  take,  if  that  shall  appear  to  be 
the  intention  of  the  testator,  and  is  not  necessarily 
a  word  of  limitation. 


#;aa 


2  WASH. 


Roy  and  Others  v.  Garnett. 


10-11 


This  case,  which  on  account  of  its  im- 
portance and  difficulty,  had  been  continued 
for  a  full  court,  came  on  this  term,  to  be 
argued.  It  was  an  ejectment,  brought  in 
the  District  Court  of  King  and  Queen,  by 
the  lessee  of  the  appellants,  against  the 
appellee,  wherein  the  parties  agreed  a  case, 
the  material  parts  of  which,  are  as  follows, 
viz:  That  James  Garnett  the  elder,  being 
seised  of  the  lands  in  question,  as  well  as 
of  other  tracts,  by  his  will  dated  the  18th 
day  of  April  1765,  devised  the  premises  in 
question  to  his  son  James,  by  the  following 
clause  viz:  '*I  give  to  my  son  James  the 
tracts  of  land  purchased  of  Thomas 
Hawkins,  Young  Hawkins  Ac.  for  and  dur- 
ing the  natural  life  of  my  said  son  James, 
remainder  to  my  son  Mnscoe,  and  his  heirs, 
in  trust,  and  for  the  use  of  the  first,  and 
every  other  son  of  my  son  James,  who  shall 
survive  him,  in  tail  male  equally  to  be  di- 
vided; but  if  my  son  James  should  die  with- 
out without  male  issue,  then  I  give  all  the 
said  lands  to  my  son  Muscoe,  during 
his  life,"  with  like  remainders  to  his  first 
and  other  sons,  who  should  survive  him,  in 
tail  male  equally  to  be  divided,  but  if  he 
should  die  without  heirs  male,  then  in  trust 
for  the  testator's  three  grandsons,  with  like 
remainders  to  the  first  and  every  other  son 
of  his  said  grandsons  who  should  survive 
them,  in  tail  male,  equally  to  be  divided, 
remainder  to  Muscoe  in  fee.  To  his  other 
sons,  and  to  three  grandsons,  the  children 
of  a  deceased  son,  he  also  devises  lands 
with  like  limitations,  and  after  disposing 
of  his  saves  and  personal  estate  he  says, 
'  'It  is  my  will,  that  whatever  woman  my 
sons  and  grandsons  marry,  or  have  married, 
they  the  said  woman,  shall  be  entitled  to 
dower  in  the  lands  and  slaves,  devised  to 
my  said  sons  and  grandsons  respectively." 
[The  other  clauses  in  the  will,  so  far  as  they 
were  thought  important,  are  taken  notice 
of  in  the  argument,  and  therefore  need  not 
be  here  stated.]  It  is  further  agreed,  that 
James  the  devisee,  died  in  October  1780, 
having  never  had  male  issue,  and  by  his 
will  devised  the  land  in  question  to  his 
daughter  Molly,  who  died  in  October  1790, 
leaving  the  lessors  of  the  plaintiffs  her  only 
children.  That  the  defendant  is  the  same 
person  as  is  mentioned  in  the  will  of  James 
Garnett  the  elder  by  the  name  Muscoe. 

The    District    Court    gave   judgment  for 
the  defendant. 
10  *Campbell  for  the  appellants.     The 

question  is  whether  James  the  son 
took  an  estate  tail,  or  only  an  estate  for 
life.  If  the  former,  then  the  act  of  1776  for 
docking  intaila,  enlarged  this  estate  into  a 
fee  simple,  and  the  plaintiffs  as  heirs  of 
Molly,  the  daughter  of  James  the  son,  are 
entitled.  If  the  latter,  then  James  having 
died  without  leaving  male  issue,  the  re- 
mainder took  effect  in  the  defendant.  I  am 
to  contend  for  the  former  construction. 

The  clause  of  the  will  under  consideration 
has  three  branches,  1st,  The  devise  to 
James  for  life.  2d,  The  limitation  to  his 
surviving  sons  In  tail  male,  equally  to  be 
divided.  3d,  The  limitation  to  Muscoe,  if 
James  should  die  witnout  male  issue. 

The  first  branch  of  the  devise  must  be 
enlarged  by  one  or  other  of  the  remaining 
branches;  that  is  t«  say,    either  by  the  2d, 


which  contains  the  limitation  ''to  the  first 
and  every  other  son  of  his  said  son  James, 
who  should  survive  him  in  tail  male,  equally 
to  be  divided;"  or  by  the  last,  which  gives 
the  estate  to  Muscoe,  '*if  his  said  son  James 
should  die  without  male  issue." 

The  rule  of  law  under  which  this  enlarge- 
ment  of  the  estate  for  life  must  take  place 
is,  ''that  wherever  the  ancestor  takes  an 
estate  for  life,  and  there  is  a  limitation  ta 
his  heirs  or  issue,  in  the  same  deed  or  wilU 
these  words,  shall  be  words  of  limitatioo 
and  not  of  purchase,  and  will  vest  the  in- 
heritance in  the  ancestor;"  Shelly 's   case; 

I  Co.  Rep.  99.  Tho'  this  rule  in  modern 
times  hath  not  governed  universally,  yet  it 
is  stated  by  Lord  Mansfield  in  the  case  of 
Long  and  Lamming,  2  Burr.  1106,  1107," 
that  it  is  never  departed  from  but  in  favor 
of  intention. 

The  rule  with  the  exception  from  it,  be- 
ing thus  established,  we  are  to  inquire, 
whether  the  devise  to  James  for  life,  be  en- 
larged, either  by  the  2d,  or  by  the  3d  branch 
of  the  clause  under  consideration? 

I  shall  not  contend  that  the  estate  is  en- 
larged by  the  2d  branch  of  the  devise,  "to 
his  first  and  every  other  son  who  shall  sur- 
vive him,  in  tail  male,  equally  to  be  di- 
vided," 1st,  because  the  words  are 
descriptive  only  of  certain  issue  male, 
namely,  surviving  sons  &c.  and  not  of  his 
issue  male  generally.  2dly,  Because  the 
estate  is  to  go  to  them  as  tenants  in  com- 
mon, under  the  words,  "equally  to  be  di- 
vided, *  and  therefore,  cannot  pass  in  a  course 
of  descents,  which  would  carry  it  to  the 
eldest  son  only.  The  sons  therefore,  must 
take  as  purchasers,  and  consequently  under 
the  rule  which  I  have  before  mentioned,  the 
life  estate  of  the  ancestor  is  not  enlarged 
by  the  devise  to  them. 

But  I  shall  insist,  that  the  estate  for  life 
is  enlarged  by  implication,  by  the  opera- 
tion of  the  words,  "and   if   my    said 

II  son   *James   shall    die    without  issue 
male,    then   to  my   son  Muscoe,"  &c. 

In  order  to  determine,  and  to  support  the 
truth  of  this  proposition,  I  will  1st,  consider 
the  devise,  as  if  the  1st  and  3d  branches  of 
it  had  stood  together,  without  the  2d  being 
interposed;  as  if  it  had  been  thus,  "To 
James  for  life,  and  if  he  die  without  issue 
male  then  to  Muscoe"  &c. 

2dly,  I  will  consider,  how  far  the  inter- 
vention of  the  devise  "to  the  first  and  every 
other  son  in  tail  male  equally  to  be  di- 
vided," will  alter  the  case;  and  lastly,  I 
will  close  with  an  enquiry,  concerning  the- 
intention  of  the  testator,  in  order  to  ascer- 
tain the  influence  which  it  can  have  in  this 
case,  upon  the  results  of  the  previous  rea- 
sonings. 

1st,  I  am  to  contend,  that  a  devise  to 
James  for  life,  and  if  he  die  without  issue 
male,  &c.  would  have  passed  an  estate  tail 
to  James.  Inheritances  have  been  created 
chiefiy  by  necessary  implication.  The  rule 
in  Shelley's  case,  furnishes  no  doctrine, 
which  is  not  exemplified,  and  proved  by  al- 
most every  gift  or  devise  that  can  be  con- 
ceived. Thus,  in  a  gift  to  A.  and  his  heirs, 
or  heirs  male,  A.  has  only  an  estate  for  life, 
which  is  enlarged  by  the  subsequent  words, 
"to  the  heirs  or  heirs  male."  A  devise  to 
a  man  and  his  heirs   male,    gives    him    an 
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estate  tail,  and  the  law  will  supply  the 
words,  **of  his  body  lawfully  begotten.'* 
Co.  Lit.  9  b. 

There  are  also  other  expressions,  which 
are  considered  as  being*  tantamount  to  those 
before  mentioned ;  such  as  to  a  man  and  his 
seed;  2  Vern.  766.  To  one,  and  if  he  hath 
issue  male,  that  issue  to  have  it.  9  Co. 
Rep.  128— Owen  29— Ventr.  227,  so  to  one, 
and  if  he  die  without  issue.  1  Ventr.  214, 
King  and  Melling  Hob.  30--Ventt.  230—1 
Co.  Rep.  99.  If  then,  the  clause  stood  as  I 
am  now  considering  it,  without  the  inter- 
vention of  the  devise  to  the  surviving  sons, 
U  is  clear,  that  an  estate  tail  would  have 
passed  to  James,  because  the  remainder  to 
Muscoe,  being  limited  upon  the  condition, 
that  James  should  die  without  issue,  it  could 
never  vest  until  that  event  should  take 
place.  This  brings  me  to  the  consideration 
of  the 

2d  point,  viz:  does  the  intervening  devise 
make  any  difference  in  the  case?  If  it  do, 
it  must  be  upon  one  or  other  of  two  grounds ; 
either  that  the  general  words,  **and  if  he 
die  without  issue"  must  be  referred  to  the 
intervening  and  preceding  branch  of  the 
clause,  so  as  to  mean  such  issue  as  is  there 
spoken  of,  to  wit,  surviving  sons:  Or,  that 
the  intervening  estate,  hinders  the  first  de- 
vise for  life,  and  the  last  devise  to  the  issue 
male  from  uniting,  so  as  to  make  the  latter, 
enlarge    the   former,    or  in  other  words,  to 

vest  in  James  an  estate  tail. 
12  *I  say  these  are   the   only  grounds ; 

because  if  the  devise  is  (notwithstand- 
ing the  intervening  estate,)  to  be  construed 
in  the  same  manner,  as  if  it  had  been  '^to 
James  for  life,  and  if  he  die  without  issue 
male  remainder  over;"  and  if  the  words, 
**and  if  he  die  without  issue  male"  are  un- 
restrained, and  mean  a  general  failure  of 
issue  male,  and  not  of  any  particular  issue, 
then  it  is  absolutely  necessary,  that  James 
should  have  taken  an  estate  tail  as  all  the 
cases  prove,  because,  it  is  clear,  that  the 
remainder  over  could  not  vest  until  there 
should  be  a  general  failure  of  issue  male. 

Here  then  seem  to  lie  the  great  points 
between  us.  It  is  admitted,  that  the  devise 
to  the  surviving  sons  does  not  enlarge  the 
estate ;  or  if  issue  male  mean  such  issue,  it  is 
equally  clear,  that  an  estate  tail  did  not  vest 
in  the  father.  But  if  it  can  be  shewn  that 
the  implicative  words  are  not  so  restrained, 
then  it  must  be  conceded  on  the  other  side, 
that  James  took  an  estate  tail. 

I  shall  at  once  admit,  that  an  implication 
to  enlarge  an  estate,  must  be  a  necessary 
one.  *'Thus  if  there  be  a  devise  to  A,  re- 
mainder to  all  his  sons  in  tail,  and  if  he  die 
without  issue  male,  then  to  B ;  it  is  clear, 
that  the  latter  words  "and  if  he  die  without 
issue  male,"  will  not  enlarge  the  estate 
previously  given ;  because,  as  the  first  part 
of  the  devise  had  comprehended  all  the 
issue  male,  the  latter  part  can  have  refer- 
ence to  none  other,  and  therefore,  shall  be 
construed  to  mean  such  issue  male,  and 
consequently  will  not  operate  to  enlarge  the 
estate.  The  whole  male  issue  being  com- 
prehended, there  is  no  necessity  to  enlarge 
the  meaning  of  the  latter  words. 

But  if  there  be  a  devise  to  the  1st,  2d  and 
3d  sons,  down  to  the  6th,  or  to  any  other  par- 
ocular  number  of  sons,   and  *4f  the  tenant 


for  life  die  without  issue  male,  remainder 
over;"  these  words,  shall  not  be  construed 
to  mean  such  issue,  because  the  testator  bj 
the  generality  of  the  latter  words  clearly 
meant,  that  all  the  issue  male  should  take, 
and  the  former  words  having  only  given 
the  estate  to  a  certain  number,  if  the  latter 
words  were  construed  to  mean  such  issue, 
a  part  of  the  issue  would  be  left  unprovided 
for,  contrary  to  the  evident  will  of  the  tes- 
tator. In  such  a  case  therefore,  the  judges 
will  not  restrict  the  general  meaning  of  the 
words,  ** issue  male,"  but  will  construe 
them  to  mean  all  the  issue  male,  and  con- 
sequently, will  determine  the  estate  to  be 
an  intail  in  the  ancestor.  Langly  v.  Bald- 
win, Fitsg.  14.  The  Attorney  General  v. 
Sutton,  1  P.  Wil.  759.  These  cases  seem 
to  be  decisive.  They  are  founded  u];on  the 
strongest  reason,  and  are  in  union 
with  the  best  established  principles 
13  *of  law.  And  if  cases  seemingly  op- 
posite to  these  should  be  produced, 
they  will,  if  examined,  be  found  not  to 
vary  from,  but  to  strengthen  the  principle 
established  in  these  cases. 

The  last  point  to  be  considered,  is  the 
intention.  If  it  be  contended  that  the  tes- 
tator meant  to  give  an  estate  for  life  only, 
to  James,  because  he  has  used  expressions 
proper  to  evince  such  an  intention,  the  an- 
swer is,  that  the  intention  is  equally  clear 
and  strong,  that  all  the  issue  male  of  James 
should  take,  and  that  Muscoe  was  not  to 
take,  so  long  as  James  should  have  issue 
male ;  and  unless  James  took  an  estate  tail, 
some  of  his  sons  might  have  died  in  his  life 
time,  leaving  issue,  who  would  be  entirely 
unprovided  for.  If  then  there  be  two  in- 
tentions, the  one  contradictory  to  the  other, 
all  the  authorities  prove,  that  a  preference 
is  given  to  that,  which  favors  the  issue, 
where  it  is  clear  they  were  meant  to  be  pro- 
vided for.  The  authorities,  from  Shelley's 
case,  down  to  the  latest  that  we  meet  with, 
prove,  that  an  estate  given  expressly  for 
life,  may  be  enlarged  by  words  of  implica- 
tion. But  I  doubt  if  one  can  be  produced, 
where,  if  the  issue  were  meant  to  be  pro- 
vided for,  a  construction  has  been  adopted, 
which  went  to  defeat  them,  merely  because 
the  estate  was  given  to  the  ancestor  ex- 
pressly for  life. 

Let  it  also  be  remarked  that  the  reason 
upon  which  the  cases  in  England  which 
aim  at  the  destruction  of  the  rule  in  Shel- 
ley's case  is  founded,  is,  that  the  tenant  in 
tail  might  by  suffering  a  common  recovery 
bar  the  provisions  intended  for  the  issue, 
if  a  construction  be  made  so  as  to  vest  the 
inheritance  in  the  ancestor.  This  I  con- 
sider to  be  the  operative  reason  which  has 
prevailed  in  those  modern  decisions  which 
seem  to  weaken  the  force  of  the  rule  I  have 
been  contending  for.  But  this  reason  could 
have  no  influence  in  this  country  whilst 
estates  tail  were  permitted,  because  they 
could  not  be  barred  with  the  same  facility. 

I  rely  therefore,  that  upon  principle,  and 
upon  authorities,  James  Garnett  took  an 
estate  tail  by  implication ;  and  if  so,  that 
estate  was  converted  ^nto  a  fee  simple  by 
the  act  of  1776,  and  descended  to  the  lessors 
of  the  plaintiff,  as  the  heirs  at  law  of  Molly, 
the  only  daughter  of  James  Garnett. 

Warden  for  the  appellee.     The   rule    laid 
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down  in  Shelley's  case  considered  as  a  gen- 
eral one,  is  not  denied.  But  this  rule  is  al- 
ways departed  from,  in  cases  where  it 
appears  that  the  testator  intended  to  give 
only  an  estate  for  life  to  the  ancestor. 
That  such  an  intention  appears  in  the  pres- 
ent case,  we  are  to  prove. 

Let  it  be  remembered  that  the  intent  of  a 
testator  is  to  be  collected  from  his  whole 
will,  and  not  from  any  particular 
14  clause  *in  it.  This  principle  is  laid 
down  in  the  case  of  Baddeley  v.  Lap- 
pingwell,  3  Burr.  1541,  and  also  in  the  case 
of  Frogmorton,  on  the  demise  of  Bramston 
V.  Holiday,  3  Burr.  1618.  No  rule  of  law  is 
better  established  than  this,  that  an  estate 
given  without  any  words  of  limitation, 
passes  only  an  estate  for  life,  and  yet,  in 
the  last  mentioned  case,  where  there  are  no 
such  words,  other  words  evincing  an  inten- 
tion to  give  a  fee,  were  considered  as  suffi- 
cient to  set  aside  the  rule.  The  intent,  is 
the  polar  star  to  guide  the  construction  of 
a  will,  Swinb.  10—1  Burr.  39,  49,  Robinson 
V.  Robinson,  Cro.  Jac.  448,  Dougl.  321. 
Having  thus  admitted  the  rule  contended 
for  to  be  generally  true,  and  pointed  out 
the  principle  by  which  it  is  to  be  corrected, 
I  shall  insist,  1st,  that  the  intention  of  the 
testator  in  this  case  was  clearly  to  give  an 
estate  for  life  only  to  James.  2dly,  There 
being  no  rule  of  law  to  prevent  the  issue 
male  of  James  from  taking  by  purchase,  if 
the  intention  be  clear  that  they  should  do  so, 
the  words  of  the  devise  under  consideration 
are  not  sufficient  to  bring  this  case  within 
the  rule  which  is  contended  for. 

First.  The  will  shews,  that  the  testator 
was  desirous  of  disposing  of  a  large  estate 
amongst  the  male  descendants  of  his  name. 
To  effect  this,  it  was  necessary  to  devise  it 
to  his  sons,  and  to  their  male  descendants. 
Hence  we  see  him  devising  parts  to  his 
sons;  other  parts  to  his  grandsons,  the 
grandchildren  of  a  deceased  son,  for  and 
during  their  natural  lives  severally,  with 
remainders  in  trust  in  each  devise,  for  the 
use  of  the  sons  of  those  sons  and  grandsons 
severally,  who  should  survive  them  in  tail 
male,  thereby  intimating  an  intention,  that 
the  estates  tail  might  commence  in  the 
male  descendants  of  the  devisees  for  life, 
and  hence  we  find  him  giving  dower  to  such 
women  as  his  sons  and  grandsons  might 
marry,  clearly  demonstrating,  that  he  con- 
sidered them  as  only  tenants  for  life,  and 
that  without  such  a  devise  they  would  ngt 
be  entitled  to  dower.  But  what  principally 
fixes  the  intention  of  the  testator,  and 
proves  that  he  knew  what  he  was  about  is, 
that  where  he  gives  express  estates  for  life, 
he  also  gives  a  right  of  dower  to  the  widows ; 
but  to  the  widows  of  the  sons  of  his  sons 
and  grandsons,  in  whom  he  supposed  an 
estate  tail  commenced,  he  says  nothing 
aboat  dower,  knowing  that  the  law  provided 
for  such.  In  Bagshaw  and  Spencer,  2  Atk. 
570,  579,  the  words  ** without  impeachment 
of  waste,"  were  considered  as  sufficient  to 
take  the  case  out  of  the  rule ;  and  surely, 
those  words  do  not  furnish  stronger  evidence 
of  intention,  than  may  be  drawn  from 
15  the  provision  made  in  this  case  '^re- 
specting dower.  The  case  of  King 
and  Melling  does  not  weaken  this  argu- 
ment; for  tho'  dower  is  an  incident   to   an 


estate  tail,  yet  a  power  to  make  a  jointure 
(as  in  the  case  cited)  of  the  whole  estate 
devised,  is  not  an  incident,  but  repugnant 
to  such  an  estate,  and  therefore  such  a 
power  could  not  take  the  case  out  of  the 
rule. 

Blackbome  and  Kdgley,  1  P.  Wms.  601, 
may  perhaps  be  relied  upon  against  me. 
But  it  must  be  recollected,  that  this  case 
was  decided  prior  to  that  of  Bagshaw  and 
Spencer,  and  besides,  the  words  ^* without 
impeachment  of  waste"  were  in  that  case 
passed  over  sub  silentio,  the  decision  turn- 
ing upon  another  point,  to  wit,  that  words 
of  implication  would  turn  an  express  estate 
for  life  into  an  estate  tail.  And  if  this 
principle  be  true,  surely  words  of  implica- 
tion shewing  a  strong  intent  to  give  no 
more  than  an  estate  for  life,  which  was 
expressly  given,  shall  retain  it  in  that 
situation.     This  brings  me  to  the 

2d  point.  I  shall  consider  this  clause  in 
the  will  according  to  the  subdivision 
thereof  made  by  Mr.  Campbell.  The  first 
member  of  the  sentence  it  is  admitted  gives 
only  an  estate  for  life.  The  second  member 
gives  the  whole  fee  to  Muscoe  in  trust,  and 
his  estate,  commences  only  when  the  estate 
for  life  ends ;  so  that  the  fee,  was  not  (o  be 
for  the  use  of  the  legal  heir  of  James,  but  for 
his  use,  upon  condition,  that  the  first 
son  should  be  that  heir,  and  should  survive 
him,  jointly  with  the  other  sons,  not  as  a 
joint  tenancy,  but  as  a  tenancy  in  common 
of  an  estate  tail  which  was  to  commence  in 
the  sons.  The  sons  therefore  could  not 
take  by  descent  as  tenants  in  common,  be- 
cause only  the  eldest  son,  or  his  representa- 
tive could  be  heir  to  the  father.  From  this 
consideration  it  is  evident,  that  the  estate 
tail  was  to  commence  in  the  sons,  which  is 
further  proved  by  the  position  of  the  words 
in  the  sentence;  the  words  in  tail  male, 
being  placed  between  the  words  **  survive 
him,"  and  ^'equally  to  be  divided.**  Doe 
and  Lamming,  2  Burr.  1100. 

The  third  member  of  the  sentence  is 
principally  relied  upon  to  constitute  this 
an  estate  tail  in  James.  Considering  the 
operation  of  this  part  of  the  sentence  upon 
the  plain  principles  of  common  sense,  the 
words  issue  male  would  be  intended  to  sig- 
nify such  issue  male,  that  is,  a  son,  or  sons 
surviving  James,  It  might  perhaps  be 
even  construed  to  mean  the  male  issue  of  a 
deceased  son  or  sons.  But  here,  if  there 
were  any  surviving  son,  the  heir  might  be 
disinherited,  and  if  there  were  no  surviv- 
ing son,  but  the  sons  of  several  deceased 
sons,  they  would  all  of  them  be  issue  male 
under  the  contemplation  of  the  former 
16  member  *of  the  sentence,  and  would 
take  equally ;  and  if  they  did,  the  es- 
tate would  not  pass  according  to  the  rules 
of  inheritance  to  the  heirs  general  or 
special ;  for  by  these  rules,  an  eldest  son  is 
the  heir,  and  so  on,  to  his  most  remote 
posterity,  and  not  all  the  male  descendants, 
deriving  their  descent  through  males.  The 
same  difficulty  would  occur,  if  the  words 
were  construed  to  mean  male  descendants, 
either  deriving  their  descent  through  sons, 
or  daughters.  Whichever  exposition  is 
taken,  this  conclusion  follows,  that  the  es- 
tate to  the  ancestor  for  life  is  not  neces- 
sarily   limited   by   the  words  **to  his  heiri 
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general  or  special,''  aad  therefore  the  words 
of  the  devise  are  not  of  themselves  sufficient 
to  bring  the  present  case  within  the  rule. 
Keeping  in  mind  that  the  intention  is  to 
be  sought  for  in  the  whole,  and  not  in  any 
one  part  of  the  will,  this  conclusion  fol- 
lows, that  as  it  is  evident  by  the  second 
member  of  the  clause,  that  an  equal  division 
was  intended  amongst  all  the  sons  who 
should  survive  James,  so  when  the  male  is- 
sue are  spoken  of,  a  like  intention  as  to 
them  is  to  be  presumed,  in  case  any  such 
should  be  left.  This  is  the  only  implica- 
tion, under  which,  the  law  will  presume 
that  any  estate  was  by  the  words  devised 
to  them,  and  they  can  derive  no  estate  from 
the  words,  but  by  implication  Dougl.  264 — 3 
Durnf.  and  East,  484.  This  exposition 
gives  effect  to  all  the  words,  and  con- 
sistency to  every  part  of  the  will.  That 
this  is  a  necessary  construction,  will  ap- 
pear, when  another  principle  of  law  is  con- 
sidered, to  wit,  that  an  express  estate  for 
life,  cannot  be  altered  by  words  of  implica- 
tion. 1  P.  Wms.  54,  Bamfield  and  Popham 
which  is  recognized  and  confirmed  in  the 
case  of  Ives  v.  Ltegge^  3  Term  Rep.  488. 

Upon  the  whole,  it  seems  clear,  that  the 
true  construction  of  this  will  is  to  give  to 
James  an  estate  for  life,  and  to  the  surviv- 
ing sons,  or  to  the  issue  male,  estates  tail 
as  purchasers. 

Washington  on  the  same  side.  To  avoid 
the  confusion  which  will  generally  follow, 
from  plunging  at  once  into  the  consideration 
of  a  multitude  of  authorities,  I  will  en- 
deavor to  class  them  under  four  different 
heads. 

The  first,  which  begins  with  Shelley's 
case,  need  not  be  mentioned,  because  the 
rule  is   well   understood  and    admitted. 

The  second,  comprehends  those  which 
modify  the  rule  in  Shelley's  case,  and  es- 
tablish the  principle,  that  the  intention  of 
the  testator  shall  prevail   against   the  rule. 

This  will  lead  to  an  examination  of  the 
intention  in  the  present  case,  independent 
of  the  latter,    which    is  justly    termed    the 

implicative  branch  of  the  clause. 
17  *Though    Mr.    Campbell    has    con- 

ceded, that  the  second  branch  does 
not  enlarge  the  estate  expressly  given  for 
life,  yet  it  deserves  our  consideration,  so 
far  as  it  tends  to  throw  light  upon  the  tes- 
tator's intention. 

The  inconsistency  which  Mr.  Campbell 
is  forced  into,  ought  not  to  be  passed  over; 
for  tho'  he  admits,  that  the  parts  of  the 
will  which  we  rely  upon  to  prove  that  an 
estate  for  life  was  intended,  do  successfully 
establish  it,  and  that  the  intention  must 
4)revail,  yet  he  finallv  concludes  that  James 
took  a  greater  estate :  those  parts  are, 

1st,  That  it  is  given  expressly  for  life, 
which  I  mention  merely  to  repel  the  impli- 
cation arising  under  the  3d  member  of  the 
clause. 

2dly,  It  is  given  to  sons  which  is  a  word 
of  purchase. 

3dly,  To  sons  equally  to  be  divided, 
thereby  breaking  the  course  of  descent;  for 
if  they  take  in  the  character,  they  must 
take  in  the  quality  of  heirs.  Brow.  Oh. 
Rep.  206,  Jones  v.  Morgan ;  Doe  and  Lam- 
ming, 2  Burr.  1100. 
4thly,  There  is  a  trustee  appointed,  which 


could  only  be  for  the  purpose  of  preservin^^ 
the  contingent  remainders.  Sayer  and 
Masterman  cited  in  Fearne  on  Const.  Rem. 
122. 

Sthly,  The  wives  of  the  sons  and  grand- 
sons are  to  have  duwer,  but  no  such  provi- 
sion is  made  for  the  wives  of  the  issue  of 
the  sons.  This  is  a  circumstance  of  con- 
siderable weight,  and  has  been  well  en- 
forced by  Mr.  Warden. 

If  we  look  no  farther  into  this  clause  of 
the  will,  what  case  can  be  produced,  con- 
taining so  many  strong  proofs  of  intention, 
and  who  can  doubt  for  a  moment,  but  that 
James  was  meant  to  take  an  estate  for  life 
only?  What  then  has  become  of  the  rule  in 
Shelley's  case,  or  how  can  it  operate  upon 
this  case?  The  rule  is  best  stated  by  lord 
Hardwicke  in  the  case  of  Bagshaw  and 
Spencer  to  wit:  **that  though  the  intention 
is  to  prevail,  yet  it  must  not  conflict  with 
the  settled  rules  of  law. ' '  But  what  are  those 
rules?  The  same  judge  describes  them; 
he  says,  that  they  will  not  permit  a  testator 
to  create  a  perpetuity ;  to  produce  an  abey- 
ance ;  mount  a  fee  upon  a  fee,  or  make  an 
heir  take  chattels  by  descent. 

Shelley's  case  would  not  apply  at  all,  if 
it  were  not  so  modified,  for  the  devise  there, 
is  to  heirs  male,  which  are  words  of  limita- 
tion, whereas  issue  is  properly  a  word  of 
purchase.  And  in  Backhouse  and  Wells  it 
was  said,  that  if  the  words  had  been  heirs 
male,  the  operation  of  law  would  have 
18  over-ruled  the  intention* — Pow.  on 
Dev.  360.  Let  me  conclude  my  ob- 
servations upon  Shelley's  case,  by  obaenr- 
ing,  that  no  judge  has  gone  beyond  the  rule 
there  laid  down  ;  the  reason  of  it  has  ceased, 
and  none  are  bound  by  it,  but  in  cases  com- 
ing strictly  within  it. 

The  above  view  of  the  question  embraces 
the  two  first  branches  of  the  clause. 

The  3d  class  of  cases  furnishes  a  rule,  as 
well  established  as  the  one  drawn  from 
Shelley's  case ;  it  is,  that  an  express  estate 
for  life,  cannot  be  enlarged  by  words  of  im- 
plication, Bamfield  and  Popham  1  P.  Wms. 
54.  This  principle  has  never  been  contro- 
verted, and  is  recognized  in  the  case  of 
Ives  V.  heggCt  3  Durnf.  and  East  488;  also 
in  the  case  of  Lethieullier  and  Tracy  3  Atk. 
784.  Now,  this  is  a  different  rule  from  that 
in  Shelley's  case ;  not  affected  by  it,  and  is 
in  point,  to  defeat  all  the  arguments  drawn 
from  the  third  branch  of  the  will.  This 
rule,  I  said  was  opposed  by  no  case  what- 
ever ;  I  ought  to  except  that  of  Blackborne 
and  Edgley ;  but  that  case  is  not  an  au- 
thority as  to  this  point,  because  it  is 
founded  upon  Sunday's  case,  which  is  not 
a  devise  of  an  express  estate  for  life.  This 
leads  to  the  consideration    of    the 

4th  Class  of  cases,  which  operates  upon  the 
rule  last  mentioned,  in  the  same  manner,  as 
the  2d  class  dpes  upon  that  in  Shelley's  case, 
to  wit,  to  correct  and  explain  it.  And  the 
principle  resulting  from  the  rule  thus  cor- 
rected is,  ttiat  an  estate  for  life  may  be  en- 
larged by  words  of  implication,  if  the 
intention  of  the  testator  manifestly  appear- 
ing, cannot  otherwise  be  effectuated.  With- 
out this  necessity  the  estate  for  life  will 
not  be  encreased;  but  the  word  such  will 
be  supplied. 
Under  this  view  of  the  question  it  will  be 
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found,  that  we  occupy  the  strong*  ground 
which  the  appellant's  counsel  think  they 
had  secured.  For  in  a  case  coming  within 
the  rule  in  Shelley's  case,  the  person  who 
would  defeat  the  rule,  must  shew  an  inten- 
tion opposed  to  it.  And  this  would  be  our 
situation,  if  the  issue  male  claimed  by  an 
express  limitation.  But  the  limitation  in 
this  case  arising  only  by  implication,  we 
have  the  rule  in  Banil6eld  and  Popham  on 
our  side,  and  the  proof  of  an  intention 
which  cannot  otherwise  be  e£Pectuated  than 
by  enlarging  the  estate  for  life,  lies  upon 
the  appellant.  It  is  not  necessary  for  us 
to  shew  an  intention  to  give  an  estate  for 
life ;  the  appellant's  counsel  must  shew  an 
intention  sufficient  to  subvert  the  rule. 

This  will  serve  to  introduce  the  following 
cases,  which  will  also  contribute  to  exem- 
plify the  rule  in  Bamfield  and  Popham. 

The  first  is  the  case,  of  the  Attor- 
19  ney  General  v.  Sutton,  in  *which  it 
was  contended,  that  it  was  the  clear 
intent  to  give  to  all  the  issue ;  and  so  it 
was.  For  1st,  a  strict  settlement  was  man- 
ifestly intended,  since  it  is  not  to  be  sup- 
posed that  the  testator  could  have  a 
X>reference  to  a  3d,  more  than  to  a  2d  son, 
and  of  course  his  stopping  at  the  2d  son, 
must  have  been  an  undersigned  omission. 

2dly,  The  words  of  the  will  in  that  case 
too  plainly  shew  an  intention  to  give  an 
estate  tail,  to  have  admitted  of  a  doubt :  see 
the  note  to  the  report  of  this  case  in  the 
last  edition  of  P.  Wros.  754. 

3dly,  The  remainder  there,  is  to  a  charity, 
here  to  son. 

The  second  case  is  Langly  and  Baldwin, 
which  is  much  relied  upon.  In  this  also  it 
is  to  be  observed,  1st,  that  there  was  a  clear 
intention  to  provide  for  all  the  sons  in  strict 
settlement.  2d,  The  course  of  descents  is 
there  preserved — in  our  case  it  is  broken. 
3d,  In  that,  the  only  mark  of  a  contrary 
Intention  is  the  devisee  being  freed  from 
impeachment  of  waste ;  for  that  the  clause 
respecting  jointure  proves  nothing,  has 
been  well  explained  by  Mr.  Warden. 

4th,  In  that,  the  remainder  over  is  to  a 
stranger. 

These  cases  only  shew,  that  where  the 
intention  is  clear,  and  can  only  be  sup- 
ported by  enlarging  the  estate  for  life,  the 
court  will  do  so;  and  this  we  concede.  To 
give  James  then  an  estate  tail,  it  is  abso- 
lutely necessary  to  prove,  that  the  testator 
meant  to  provide  for  the  son  of  a  non -sur- 
viving son.  It  is  not  sufficient  to  say,  that 
such  person  would  otherwise  be  unprovided 
for,  because,  if  this  were  all,  it  would  be 
placing  the  proof  of  intention  upon  us,  who 
are  safe  under  the  rule  in  Bamfield  and 
Popham,  unless  an  intention  to  give  a 
larger  estate  than  for  life  is  shewn  on  the 
other  side.  In  Bamfield  and  Popham,  the 
rule  was  not  departed  from,  tho'  a  posthu- 
mous son  might  have  been  disinherited  un- 
der it,  and  this  was  an  argument,  much 
relied  upon  in  opposition  to  the  rule. 

So  in  Blackborn  and  Edgley,  tho'  it  was 
objected,  that  the  adoption  of  the  rule  would 
prevent  the  sons  and  daughters  from  taking, 
yet  the  court  would  not  for  that  reason  dis- 
pense with  the  rule.  So  the  same  reason 
was  urged  in  Lethieullier  and  Tracy,  to  wit, 
the  exclusion   of  a   great   grand-daughter; 


yet  the  rule  prevailed.  In  the  case  of  Wyld 
and  Lewis,  1  Atk.  432,  cited  in  the  case  of 
Lethieullier  and  Tracy,  an  express  estate 
for  life  was  not  devised.  So  too  in  2  Bac. 
68,  who  cites  Bulstr.  63— Dy.  171,  the  rule 
was  supported,  tho'  the  heirs  general  might 
have  been    excluded.     So   the  case  of 

20  Doe    V.     Reason,    *cited    in    Doe    v. 
Holme  3  Wils.  244,  is   precisely  appo- 
site to  the  present,  and  answers   all  the  ob- 
jections. 

It  is  not  true  then,  that  because  an  in- 
convenience may  happen  from  the  adoption 
of  the  rule,  that  therefore  it  shall  be  dis- 
pensed with ;  but  it  is  essentially  necessary 
to  shew  an  intention  to  provide  for  the  son 
of  a  non-surviving  son,  growing  out  of  the 
will,  for  it  is  admitted  that  the  implication 
must  be  a  necessary  one. 

Upon  the  whole,  these  points  seem  to  be 
established.  1st,  That  the  intention  of  the 
testator  was  to  give  an  estate  for  life — the 
construction  contended  for,  is  to  defeat 
that  intention. 

2dly,  There  is  no  evidence  of  an  intention 
to  provide  for  the  case  which  is  supposed, 
and  therefore  no  necessity  to  enlarge  the 
estate  of  James,  by  implication. 

Sdly,  To  do  so,  would  defeat  the  intention 
in  another  respect.  For  if  James  took  an 
estate  tail,  to  open  and  let  in  the  sons  of 
a  non-surviving  son,  the  eldest  would  take 
by  descent,  in  exclusion  of  the  others,  tho' 
it  was  evidently  the  intention,  that  those 
who  took  should  take  equally  as  purchasers, 
and  in  this  respect,  our  case  differs  most 
essentially  from  that  of  Langly  v.  Baldwin, 
where  the  course  of  descents  was  preserved 
throughout. 

The  answer  given  to  all  our  cases  is,  that 
they  are  founded  upon  the  power  of  tenants 
in  tail  in  England  to  bar  the  right  of  the 
issue.  But  this  is  not  the  reason,  as  the 
case  of  Lethieullier  and  Tracy  proves;  and 
besides,  there  were  two  ways  of  barring  es- 
tates tail  in  this  country  whilst  such  estates 
existed;  the  one  by  a  writ  of  ad  quod 
damnum,  and  the  other  by  application  to 
the  legislature. 

But  if  after  all,  intention  is  to  be  sacri- 
ficed, and  all  the  rules  of  law  destroyed  in 
order  to  let  in  the  son  of  a  non  surviving 
son,  I  can  see  no  reason,  why  he  might  not 
take  by  purchase  as  well  as  by  descent,  for 
issue  male  are  properly  words  of  purchase. 

Wickham  on  the  same  side.  It  is  agreed, 
that  an  estate  for  life  is  given  to  James, 
but  it  is  contended,  that  the  remainder 
unites  with  and  enlarges  it;  and  this  doc- 
trine is  bottomed  upon  the  rule  in  Shelley's 
case. 

To  this  rule,  we  oppose  that  in  Bamfield 
and  Popham,  which  does  most  certainly 
defeat  it,  wherever  the  limitation  over  is 
not  by  an  express  and  direct  devise  to  the 
heirs  or  issue.  But  I  contend,  that  if  the 
devise  in  this  case  had  been  directly  to 
the  issue  male  of  James,  that  the  remainder 
could  not  upon  the  principle  laid  down  in 
Shelley's  case,    unite  with  the  estate 

21  for  life.     It  is    *adraitted,    that    this 
union  can  never  take  place,  where  the 

estate  for  life  and  the  «'emainder  are  of  dif- 
ferent natures;  as  if  the  one  be  a  legal,  and 
the  other  a  trust  estate.  Now  in  this  case, 
the  inheritance  after  the  death  of  James  i^ 


613 


2  WASH. 


Virginia  Rbfokts,  Annotaisd. 


22-23 


devised  to  Muscoe  in  trust,  and  conse- 
quently, the  cestui  que  trust  would  have 
been  entitled  before  the  statute  of  uses  to  a 
merely  equitable  interest.  Is  this  a  case 
within  the  operation  of  the  statute?  I  con- 
tend that  it  is  not,  because  that  statute 
only  vests  the  legal  estate  in  him,  who  is 
entitled  to  the  use  or  equitable  estate, 
which  can  only  be  effected,  when  there  is  a 
person  in  esse  in  whom  the  use  resides,  1 
Rep.  126.  But  in  this  case  there  never  was 
such  a  person  in  being-,  James  having  never 
had  any  male  issue;  and  consequently,  the 
legal  estate  which  continued  in  the  trustee 
until  James  should  have  such  issue,  never 
was  executed  by  the  statute,  and  therefore, 
the  limitation  to  the  male  issue,  never  could 
incorporate  with  the  life  estate  vested  in 
James.  It  is  equally  necessary  to  produce 
this  union,  that  the  two  estates  should  pass 
by  the  same  conveyance.  But  in  this  case, 
James  took  under  the  will,  and  the  male  is- 
sue, (if  there  had  been  such,)  under  the 
operation  of  the  statute  of  uses.  The  only 
way  by  which  James  can  take  an  estate 
tail,  is  by  uniting  the  estate  given  by  im- 
plication in  the  third  branch  of  the  clause, 
with  the  estate  for  life  given  to  him  in  the 
first.  But  if  this  union  cannot  take  place 
from  the  different  natures  of  the  two  es- 
tates, the  certain  consequence  is,  that  he 
never  had  a  greater  estate  than  for  life.  If 
I  am  correct  in  this  argument,  there  is  an 
end  of  the  cause. 

The  estate  for  life  can  only  be  enlarged 
by  implication  to  favor  the  intention  of  the 
testator.  But  an  implication  to  destroy  the 
intention  is  an  absurdity  in  terms.  That 
the  testator  well  knew  the  difference  be- 
tween an  estate  for  life  and  an  entail,  is 
proved  by  the  very  clause  under  considera- 
tion, where  he  gives  an  intermediate  estate 
in  fee  to  a  trustee,  which  could  only  have 
been  for  the  purpose  of  preventing  the 
union  of  the  two  estates,  and  to  preserve 
that  which  he  knew  was  contingent. 

The  testator  could  not  by  stronger  lan- 
guage have  expressed  his  will  not  to  give 
an  estate  tail  to  his  sons  and  grandsons. 
The  many  circumstances  to  prove  this  in- 
tention, which  have  been  mentioned  by  the 
counsel  who  have  preceded  me,  one  would 
suppose  were  sufficient.  But  there  is  an- 
other. There  are  several  devisees,  to  each 
of  whom  he  gives  an  estate  for  life;  then 
to  the  issue.  But  how?  In  succession,  as 
estates  of  inheritance  must  go?  No.  But  it 
was  certainly  his  intention,    that  the  issue 

male  should  take  in  the  same  manner 
22        as  the    sons  did,  and  it   is  ^admitted 

that  they  took  as  purchasers,  because 
they  did  not  take  in  succession.  If  then, 
James  is  construed  to  take  an  estate  tail,  the 
issue  male  would  have  taken  in  a  way  not 
intended  by  the  testator.  This  then  forms 
the  striking  difference  between  the  present 
case,  and  all  those  which  have  been  relied 
upon  by  the  appellant's  counsel.  In  King 
V.  Melling,  there  is  no  intervening  estate 
changing  the  course  of  descents.  The  At- 
torney General  v.  Sutton  was  reversed  in 
the  House  of  Lords.  But  admitting  its  au- 
thority, the  line  of  succession  was  there 
preserved,  and  therefore  the  construction 
put  upon  the  implicative  branch  of  the  de- 
vise  went   with  the  intention.     The  same 


observation  applies  to  I^angly  and  Baldwin, 
and  Dodson  v.  Grew  and  others,  2  Wila. 
322.  This  last  case  proves  the  principle 
which  governed  all  the  others,  to  wit,  that 
the  issue  were  intended  to  take  in  succes- 
sion, which  they  could  not  do,  if  they  took 
as  purchasers.  But  here  they  were  intended 
to  take  altogether,  which  they  cannot  do, 
if  they  take  by  descent. 

It  is  contended,  that  Muscoe  could  not 
take  so  long  as  James  had  issue  male  liv- 
ing ;  and  that  the  only  way  by  which  the 
son  of  a  non -surviving  son  could  take,  was 
by  descent  from  the  father.  It  is  evident 
that  the  testator  never  contemplated  such 
an  event,  and  therefore  he  could  not  mean 
to  provide  for  it.  But  if  he  did  intend  that 
all  the  issue  male  should  take,  it  was 
equally  his  intention  that  they  should  take 
all  together,  which  they  could  not  do,  if 
the  construction  contended  for  be  correct. 
Could  a  grandson  of  James  have  taken 
equally  with  the  sons  of  James?  Surelj 
not;  but  the  sons  would  have  taken  the 
whole,  and  left  to  their  nephews  a  paltry 
remnant  after  the  expiration  of  an  estate 
tail.  We  have  seen  that  the  leaving  of  a 
posthumous  son  unprovided  for,  does  not 
afford  a  reason  for  giving  an  estate  tail  by 
implication,  where  only  an  estate  for  life 
was  intended,  and  yet  this  is  an  event  as 
probable  as  that  now  supposed. 

The  last  branch  plainly  refers  to 
the  children  before  mentioned;  that  is, 
to  surviving  sons ;  and  the  court  will  not 
stretch  the  meaning  of  it  to  issue  generally, 
unless  induced  thereto,  for  the  purpose  of 
complying  with  the  testator's  intention, 
which  I  have  endeavored  to  shew  would  be 
defeated  by  such  a  construction.  The  word 
but  is  plainly  a  word  of  reference  to  what 
had  gone  before;  and  that  heirs  general 
may  by  reference  to  preceding  words  be 
construed  to  mean  heirs  male,  is  proven  by 
the  cases  read  from  2  Bac.  68.  So  that 
the  court  will  in  this  case  take  the  whole 
clause  together,  and  correct  the  last  branch 
by  the  second,  so  as  to  mean,  *4f  James  die 
without  male  children  surviving,"  &c. 
23  *In  many  of   the    devises,    the  re- 

mainder is  limited  immediately  over. 
For  instance,  the  land  devised  to  his  grand> 
son  Augustine  is  **to  him  for  life,  remain- 
der to  James,  in  trust  for  the  use  of  the 
sons  of  Augustine  who  shall  survive  him  in 
tail  male  equally  to  be  divided,  remainder 
to  all  the  sons  of  his  grandsons  Francis 
and  Harry,  who  shall  survive  them  in  tail 
male  equally,  &c.  remainder  to  his  son 
James  and  his  heirs  for  ever."  Now  is  it 
probable,  that  the  testator  meant  to  provide 
for  the  issue  male  generally  in  some  cases, 
and  to  exclude  them  in  others?  The  whole 
will  should  be  taken  together,  and  the  same 
intention  be  presumed  throughout ;  for  it 
seldom  happens,  that  the  same  idea  is  by 
the  same  person,  and  in  the  same  instru- 
ment always  expressed  in  the  same  words. 
We  here  find  the  testator  sometimes  using 
the  words,  **for  want  of  heirs"— ** heirs 
male"  **in  default  of  issue  male"  Ac. 

But  suppose  that  a  devise  to  the  issue 
male  generally  of  James,  must  necessarily 
be  implied.  May  they  not  take  as  pur- 
chasers? It  is  assumed  as  a  point  given  up, 
that   they   could   not ;  and  yet  I  can  see  no 
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reason,  why  they  should  not,  if  it  be  so  in- 
tended. 

Even  heirs,  eo  nomine*  must  talce  as  pur- 
chasers, if  they  take  otherwise  than  in  the 
quality  of  heirs ;  and  the  issue  male  in  this 
case  cannot  take  at  all,  consistently  with 
the  intention  of  the  testator,  unless  they 
take  by  purchase,  for  otherwise,  they  would 
come  in  by  succession,  and  not  altogether, 
which  w^uld  contravene  the  intention. 

Upon  the  whole,  I  think  there  is  no  prin- 
ciple which  will  bear  the  appellants  out,  in 
contending  that  James  took  an  estate  tail. 
Marshall  in  reply.  The  single  question 
in  this  cause  is,  did  James  Garnett  take  an 
estate  for  life,  or  an  estate  tail?  I  shall  at- 
tempt to  maintain  the  ground  which  Mr. 
Campbell  has  taken,  though  I  shall  not  pre- 
cisely follow  him  in  the  mode  of  discussing 
the  subject.     I  shall  contend, 

Ist,  That  upon  authority,  the  male  issue 
of  the  non-surviving  son  of  James  must 
take  before  Muscoe. 

2dly,  That  according  to  the  intention  of 
the  testator,  they  must  take  before  him. 

3dly,  That  they  must  take  by  descent, 
and  cannot  take  by  purchase. 

4thly,  That  if  they  take  by  descent,  the 
estate  must  be  in  the  ancestor,  and  there- 
fore that  James  took  an  estate  tail. 

Ist,  It  is  a  rule  supported  by  a  connected 
train  of  authorities,  that  wherever  in  a  will 
devising  a  legal  estate,  a  remainder 
24  over  *is  to  take  effect  on  the  failure  of 
issue  of  a  particular  devisee,  or  on  fail- 
ure of  male  issue,  that  such  issue  must  take 
in  infinitum  by  the  implicative  devise,  be- 
fore the  remainder  man,  unless  there  be 
strong  circumstances  to  take  the  case  out 
of  the  rule.  To  prove  this  rule,  I  cite  Rob- 
inson's case  mentioned  by  Ld.  Hale  in  King 
and  Melling,  1  Vent.  230— Gilb.  Dev.  38, 
39— Eq.  Ca.  Ab.  185— Langly  and  Baldwin ; 
Attorney  General  v.  Sutton ;  Robinson  and 
Robinson,  1  Burr.  58.  To  this  rule,  I  admit 
there  are  exceptions,  within  none  of  which 
can  the  present  case  be  brought,  and  within 
some  one  of  them,  all  the  cases  cited 
against  us  are  to  be  found. 

A  principle  indeed  has  been  urged,  which 
if  true  in  the  latitude  contended  for,  would 
embrace  our  case.  It  is,  that  an  express 
estate  for  life  cannot  be  enlarged  by  impli- 
cation. In  the  extent  it  is  laid  in  the 
books,  I  deny  the  principle  to  be  law. 
Bamfield  and  Popham,  a  note  in  3d  Durnf. 
and  Bast  488,  and  2  Bac.  68,  are  cited  in  sup- 
port of  it.  It  is  also  laid  down  in  Humberson 
and  Humberson,  which  is  decided  upon  the 
authority  of  Bamfield  and  Popham,  and  must 
therefore  stand  or  fall  with  it.  In  Bamfield 
and  Popham,  all  the  sons  and  their  issue  are 
provided  for.  The  only  argument  in  favour 
of  enlarging  the  estate  for  life  was,  that 
a  posthumous  son  might  be  disinherited, 
unless  the  ancestor  took  an  estate  tail.  It 
is  not  certain  that  the  argument  was  appli- 
cable to  the  case,  for  even  admitting  that 
before  the  10th  and  11th  of  William  and 
MarT*  a  posthumous  son  could  not  have 
taken,  it  is  certain,  that  the  case  was  pro- 
vided for  by  that  statute.  This  case  was 
decided  subsequent  to  the  making  of  that 
statute,  and  we  are  not  informed  '  whether 
the  testator  died  before  or  after  it.  But  in- 
dependent of  this  objection,  I  contend  that 


that  case  is  not  law,  and  would  shortly  after 
have  been  otherwise  decided.  It  is  ad- 
mitted, that  the  testator  did  not  intend 
to  exclude  a  posthumous  son,  and  yet,  the 
construction  there  put  upon  the  will,  was 
against  the  intention,  upon  the  authority 
of  the  legal  principle,  that  an  express  es- 
tate for  life  cannot  be  enlarged  by  implica- 
tion. The  principle  as  there  laid  down  is 
totally  unqualified  and  unrestrained,  so  that 
it  would  prevail  against  the  clearest  inten- 
tion. The  principle  is  exploded  by  all  sub- 
sequent adjudications,  and  not  attempted 
to  be  maintained  by  those  which  notice  it. 
It  is  denied  in  the  case  of  Blackborne  and 
Edgley.  I  admit  that  Sunday's  case  does  not 
support  the  principle  for  which  it  is  there 
cited,  but  surely  the  cases  which  I  have 
before  mentioned,  do  most  conclusively 
over-rule  the  solitary  case  of  Bamfield 
25  and  Popham.  The  decision  *on  the 
case  from  Durnf.  and  East  turned 
upon  the  words  of  limitation  which  are  su- 
peradded, and  is  besides,  a  mere  obiter  dic- 
tum, unnecessarily  stated.  But  above  all, 
I  rely  upon  the  decision  of  this  court  in  the 
case  of  Shermer  v.  Shermer  (ante  266)  as 
over-ruling  this  principle. 

Having  cleared  the  cause  of  this  rule  so 
much  relied  upon,  I  proceed  to  state  the  ex- 
ceptions to  the  principle  I  am  contending 
for. 

The  first  is,  where  the  whole  issue  is  pro- 
vided for  by  the  intervening  clause.  For 
in  such  a  case,  it  would  be  unnecessary, 
and  therefore  absurd  to  create  an  implica- 
tion for  the  purpose  of  providing  for  those 
who  took  by  an  express  devise. 

The  second  is,  where  a  plain  intention 
appears  to  exclude  such  issue.  Within  this 
exception  is  the  case  of  Blackborn  and 
Edgley,  for  the  testator  having  declared  an 
intention  to  provide  for  his  name,  it  would 
have  been  a  manifest  violation  of  his  will, 
to  create  an  implication  which  should  let 
in  the  females,  who  were  clearly  meant  to 
be  excluded.  The  third  exception  is  where 
words  of  limitation  are  superadded,  so  as 
to  render  the  first  word  issue  descriptive  of 
the  person,  and  yet  the  issue  in  infinitum 
may  take  by  force  of  the  subsequent  limita- 
tion. Or  where  there  are  other  words  an- 
nexed, making  it  merely  descriptive  of  the 
person.  Under  this  exception,  is  to  be 
ranked  the  cases  cited  from  Moor  593 — 3 
Wils.  244—3  Durnf.  and  East  484.  L,yle  and 
Gray ;  Long  and  Lamming,  2  Burr.  1100. 
The  reason  of  the  first  member  of  this  ex- 
ception is  obvious.  Issue  cannot  be  at  the 
same  time  a  word  of  purchase,  and  a  word 
of  limitation.  If  it  be  the  former,  only  a 
life  estate  passes,  as  it  merely  describes 
the  person  of  the  first  taker;  where  it  is 
the  latter,  the  issue  take  in  infinitum. 

Now  if  words  of  inheritance  be  super- 
added, the  word  issue  may  be  taken  as  de- 
scriptive of  the  person,  and  the  subsequent 
limitation  will  carry  the  estate  to  the  heirs 
of  the  first  taker ;  so  that  all  the  issue  must 
be  spent  before  the  remainder-man  can 
take.  It  is  also  evidence  of  intention,  that 
the  issue  should  take  by  purchase.  This 
distinction  was  taken  in  Loddington  and 
Kyme  and  has  ever  since  been  regarded. 

The  4th  exception  comprehends  the  cases 
of  trusts.     For  where   application  is  neces- 
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aary  to  be  made  to  a  Court  of  Chancery, 
that  court  will  so  mould  the  conveyance,  as 
that  the  legal  construction  upon  the  words 
of  it,  shall,  in  favor  of  the  intention,  be 
different  from  what  it  would  have  been,  if 
a  leg^al  estate  had  been  originally  conveyed. 
Upon    this    principle     was    Bagshaw 

26  and  ^Spencer   decided.      I    might   go 
further,  and  say,  that  this  case  is  not 

easily  to  be  reconciled  with  foregoing  cases, 
or  with  Garth  and  Baldwin  afterwards  de- 
cided by  the  same  judge.  See  Jones  v. 
Morgan,  Brow.  Ch.  Rep.  206.  But  it  is  not 
necessary  to  impeach  that  case,  since  the 
principle  upon  which  the  decision  was  made, 
is  inapplicable  to  this. 

This  case  comes  not  within  any  of  the 
exceptions.  For  1st,  all  the  issue  are  not 
provided  for,  but  on  the  contrary,  the  sons 
of  non-surviving  sons  would  be  disinherited, 
unless  protected  by  the  implicative  devise. 
2d,  They  are  not  intended  to  be  excluded. 
3d,  There  are  no  words  of  inheritance 
grafted  upon  the  limitation,  nor  are  there 
any  words  descriptive  of  the  person.  4th, 
Nor  is  it  the  case  of  a  trust. 

Second  point.  It  is  always  presumable, 
that  the  issue  in  infinitum  are  intended  to 
take  before  the  remainder-man,  where  the 
limitation  in  remainder,  depends  on  the 
failure  of  the  issue  of  the  first  devisee.  In 
this  case,  Muscoe  Garnett  is  to  take ;  but 
at  what  time?  When  James  shall  die  with- 
out issue  male.  Can  he  then  take  sooner? 
The  dying  of  James  without  male  issue,  is 
like  a  condition  precedent.  The  construe 
tion  contended  for  is  the  same,  as  it  would 
have  been,  had  the  words  **but  if  James 
shall  die  without  issue  male' ^  been  omitted 
Why  reject  them?  They  are  operative,  there 
is  abundant  use  for  them,  and  they  have  a 
known,  legal  signification.  Such  words 
then  are  never  to  be  rejected.  This  can 
only  be  the  fate  of  such,  as  are  senseless  or 
repugnant.  The  intention  to  provide  for 
the  sons  of  non-surviving  sons,  is  further 
proved  from  the  devise  to  the  surviving 
sons  being  in  tail;  for  if  they  had  been 
alone  the  objects  of  the  testator's  bounty,  it 
would  have  been  more  beneficial  to  them  to 
have  had  a  fee  simple,  and  tho'  he  might 
prefer  the  surviving  sons  to  grandsons,  it  is 
not  easy  to  assifirn  a  reason  for  preferring 
the  sons  of  surviving  sons,  to  Muscoe,  and 
yet  preferring  Muscoe  to  the  sons  of  non- 
surviving  sons.  It  is  also  material,  that 
the  property  is  distributed  in  tail  male 
amongst  families;  each  son  and  grandson, 
being  considered  as  the  head  of  that  fam- 
ily. It  is  reasonable  to  suppose  an  inten- 
tion, that  the  property  should  remain  in  the 
respective  families  to  which  it  was  as- 
signed, so  long  as  there  were  any  male  is- 
sue to  take  it. 

The  counsel  on  the  other  side  have  labored 
to  prove,  rather  that  James  was  intended  to 
take  an  estate  for  life,  than  that  the  testa- 
tor did  not  intend  to  prefer  all  the  male  is- 
sue of  James  to  Muscoe.  The  former  we 
concede.  I  believe  in  all  the  controverted 
cases  upon  this   subject,    the  testator 

27  meant  to  give  an  *estate  for  life;  but 
there  is  no  incompatability  of  inten- 
tion, between  giving  James  an  estate  for 
life,  and  preferring  all  his  male  issue  to 
Muscoe.     The  intention  to  provide  for   all 


the  male  issue  is  equally  clear,  and  must 
over- rule  the  other  intention.  This  is 
clearly  stated  in  Hargr.  law  tracts  503 ;  2 
Wils.  322;  Brow.  Chan.  Rep.  220. 

It  is  contended,  that  the  provision  for 
dower,  is  an  unanswerable  proof  of  the  in- 
tention, to  give  only  an  estate  for  life. 
But  does  it  shew  an  intention  to  exclude 
the  male  issue?  A  clause  against  impeach- 
ment of  waste  is  not  less  strong. 

Obj.  That  here  are  trustees  to  preserve 
contingent  remainders. 

Ans.  The  use  of  the  trustee  is  not  de- 
clared to  be  for  this  purpose,  and  therefore 
nothing  as  to  intention  is  established  by 
it.  Besides,  the  trustee  might  have  been 
necessary  to  preserve  the  contingent  re- 
mainder to  the  surviving  sons.  Lewis 
Bowie's  case  cited  in  Fearne  28. 

Obj.  That  if  the  testator  intended  to 
provide  for  the  sons  of  non-surviving  sons, 
he  would  not  have  given  a  remote  remain- 
der after  the  expiration  of  an  estate  tail. 

Ans.  If  there  were  no  surviving  son, 
then  the  male  issue  of  a  non-surviving  son 
is  immediately  provided  for.  If  the  sons  had 
all  survived,  then  all  the  male  issue  of  James 
would  have  been  provided  for.  If  some  sur- 
vived, and  others  died  leaving  male  issue, 
then  the  surviving  sons  are  preferred,  but 
the  male  issue  of  the  non-surviving  sons  are 
preferred  to  the  remainder  man. 

Obj.  The  word  but,  is  a  word  of  reference. 

Ans.  It  is  plainly  intended  to  mean  the 
same  as  and ;  in  other  devises,  other  words 
are  used,  obviously  with  the  same  intention. 

Obj.  The  issue  of  non-surviving  sons  are 
certainly  unprovided  for  in  other  parts  of 
the  will. 

Ans.  The  limitations  are  not  varied  in 
the  devises  to  his  sons,  and  I  do  not  see 
that  the  devises  to  his  grandsons,  can 
any  more  restrain  those  to  his  sons,  than 
the  latter  can  enlarge  the  former. 

The  case  of  the  Attorney  General  v. 
Sutton,  is  said  to  be  inapplicable,  because 
in  that,  the  will  plainly  meant  to  pass  in 
estate  tail.  The  words  of  the  will  in  that 
case,  to  wit:  that  on  a  certain  event,  **the 
estate  he  had  givep  to  Thomas  and  the 
heirs  of  his  body  should  be  void,"  were 
not  relied  upon  in  making  the  decision  of 
the  court,  nor  are  they  mentioned  by  the 
counsel.  But  a  trust  and  a  legal  estate 
were  devised  by  the  same  words,  and 
the  devisee  was  adjudged  to  take  an  es- 
tate tail  in  the  legal  estate,  and  only 
an  estate  for  life  in  the  trust.  If  the 
28  words  ^relied  upon  had  evidenced  an 
intention  to  give  an  estate  tail,  that 
intention  would  have  controuled  the  trust, 
as  well  as  the  legal  estate.  Of  course,  the 
ground  of  that  decision  must  have  been  that 
which  was  contended  for,  to  wit,  that  all 
the  issue  were  not  provided  for.  Neither 
was  the  decision  influenced  by  the  remain- 
der being  limited  to  a  charity ;  for  it  was 
admitted,  that  such  limitations  are  favored. 
Tho'  the  plea  was  over-ruled  in  the  House 
of  Lords,  yet  the  principle  was  established. 

Many  other  objections  are  made  to  the 
application  of  Langly  and  Baldwin. 

In  that  case,  as  in  this,  there  is  an  ei- 
press  estate  for  life  given ;  an  estate  tail  to 
the  sons,  and  the  remainder  was  to  take 
effect    on    the  failure  of  issue.     In  what  do 
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they  differ?  Tho  the  sons  in  this  case  do 
not  take  by  succession  as  in  that,  yet  no 
preference  to  the  remainder-man  can  there- 
fore be  inferred.  The  intention  to  provide 
for  all  the  male  issue  is  as  clear,  as  that  the 
sons  should  take  in  a  particular  mode,  and 
ought  therefore  to  be  effectuated.  It  is  not 
more  unlikely  in  this  case,  that  the  testa- 
tor should  mean  to  prefer  the  sons  of  sur- 
viving sons  to  the  remainder-man,  and  not 
the  sons  of  non-surviving  sons  also,  than 
in  that  case,  that  he  should  prefer  a  6th  to 
a  7th  son  ;  both  were  equally  unknown  to  the 
testator.  But  the  ground  of  that  decision, 
was  obviously  the  principle  we  are  con- 
tending for,  to  wit:  that  all  the  issue  not 
being  provided  for  by  the  express  devise, 
there  was  an  use  to  be  made  of  the  impli- 
cative branch  of  the  clause. 

Third  point.  This  is  bottomed  upon  the 
rule  in  SheUey*s  case,  which  has  never  been 
denied,  and  is  admitted  in  the  case  of  Jones 
V.  Morgan.  The  reason  of  the  rule  is,  that 
if  the  heir  do  not  take  by  descent,  he  can 
only  take  an  estate  for  life;  for  taking  by 
purchase,  he  only,  and  not  his  posterity  is 
described.  This  principle  is  stated  very 
clearly  in  Shaw  and  Weigh  Fortesc.  74,  78, 
that  where  the  word  issue  is  nomen  col- 
lectivum,  they  must  take  by  descent,  and 
that  in  all  cases  wheie  they  take  by  pur- 
chase, it  is  nomen  singulare,  and  the  issue 
without  further  limitation  can  only  take  an 
estate  for  life.  In  our  case,  the  word  is 
nomen  coUectivum ;  it  must  mean  all  the 
male  issue,  or  else  the  issue  of  that  issue 
could  not  take,  and  the  remainder  would 
vest  before  a  failure  of  issue,  tho  by  the 
express  words  of  the  will,  it  is  to  be  post- 
poned until  a  failure  of  issue  takes  place. 
The  case  from  3d  Atk.  784  is  not  in  point, 
because  the  limitation  to  the  issue  is  re- 
strained to  issue  living  at  the  death  of  the 
testator. 

In  Long  and  Lamming,  the  heirs  are  so 
described,  as  to  render  it  impossible  for 
•  them    to   take    by    descent;  it    would 

29  have  rendered  *the  devise  totally 
void,  and  there  are  also  words  of  in- 
heritance superadded. 

It  is  objected,  that  the  sons  of  non-sur- 
viving sons  must  according  to  the  intention 
of  the  t^tator  take  equally.  But  I  con- 
ceive, this  would  go  to  defeat  the  intention, 
and  could  not  be  extracted  out  of  the  will, 
but  by  inserting  limitations  not  in  the 
will,  and  rejecting  those  that  are. 

4th  point.  The  principle  of  this  point  is 
founded  on  Shelley's  case,  and  is  obvious. 
An  estate  cannot  descend  from  an  ancestor, 
unless  it  were  first  in  him,  and  though 
James  was  intended  to  take  an  estate 
for  life,  yet  his  male  issue  were  also 
intended  to  take,  and  if  they  can  do  so 
only  by  enlarging  the  estate  of  James, 
the  particular  must  yield  to  the  gen- 
eral; the  less  material,  to  the  more 
important  intention.  The  mode  of  taking, 
must  be  sacrificed  to  the  more  solid  object 
of  enabling  them  to  take  at  all. 

If  I  am  right  in  these  points,  then  it  is 
plain,  that  James  took  an  estate  tail, 
which  was  turned  into  an  estate  in  fee  by 
the  act  of  1776,  and  of  course,  that  the  ap- 
pellants are  entitled  to  recover. 

The  PRESIDENT  observed    to  Mr.  Mar- 


shall, that  he  had  not  noticed  an  argument 
of  Mr.  Wickham's,  which  stated  an  objec- 
tion to  the  union  of  the  two  estates  in 
James ;  to  wit :  that  the  one  was  a  legal, 
the  other  a  trust  estate  not  executed. 

Mr.  Marshall.  The  fact  as  stated  by  Mr. 
Wickham  is  not  admitted,  and  if  admitted, 
cannot  I  think  be  material.  The  devise  to 
the  trustees  is  for  surviving  sons,  and  may, 
or  may  not  extend  to  the  issue.  If  it  do 
not  extend  to  the  implicative  devise,  then 
the  fact  is  not  as  it  is  stated,  and  there 
exists  no  difficulty  in  the  case. 

But  admit  that  it  do  not  extend  to  it. 
Devises  of  estates  executed  by  the  statute 
are,  (so  far,  as  I  have  yet  discerned,  as- 
similated in  every  respect  to  a  devise  of 
a  plain  legal  estate  at  common  law.  The 
devise  under  the  statute  would  execute  in 
the  same  person,  and  take  effect  benefici- 
ally to  the  devisee,  precisely  at  the  same 
time,  with  a  devise  of  a  legal  estate  at  com- 
mon law.  I  have  seen  no  case  determined 
on  this  distinction,  and  yet  such  would  nat- 
urally occur.  For  if  the  statute  in  this 
case  will  not  execute  the  use  in  the  ances- 
tor, until  the  issue  come  in  esse,  neither 
would  it  have  executed  it,  if  the  devise  had 
been  to  trustees  for  the  use  of  James,  re- 
mainder to  the  same  trustees  for  the  use  of 
the  issue ;  for  the  first  devisee  being  in  esse, 
no  legal  estate  whatever  with  respect  to 
him  is  in  the  trustee,  and  it  is  in 
30  law  *just  the  same,  as  if  the  devise 
had  been  immediate  to  James.  Yet 
in  such  cases,  the  estates  have  been  united, 
and  therefore,  the  difficulty  stated  to  the 
union  in  this  case  cannot  be  a  solid  one. 
The  case  in  2  Wils.  322,  is  a  devise  imme- 
diately to  the  first  devisee,  with  remainder 
to  the  use  of  the  issue,  and  there  we  find, 
that  the  two  estates  incorporated,  and 
vested  an  estate  tail  in  the  first  taker. 

The  PRESIDENT  delivered  the  opinion 
of  the  court. 

The  material  parts  of  the  agreed  case  are, 
that  James  Garnett  by  will,  devised  the 
estate  in  question  to  his  son  James  for  life, 
remainder  to  his  son  Muscoe  in  fee,  in 
trust,  for  the  use  of  the  first  and  every 
other  son  of  James  who  should  survive  him 
in  tail  male,  equally  to  be  divided ;  but 
if  James  should  die  without  issue  male, 
then  he  gave  the  land  to  Muscoe  for  life, 
with  like  remainders  to  his  first  and  every 
other  son  who  should  survive  him  in  tail 
male,  equally  to  be  divided ;  but  if  Muscoe 
should  die  without  issue  male,  then  in  trust 
for  three  grandsons  and  their  surviving 
sons,  in  tail  male,  equally  to  be  divided, 
remainder  to  his  son  Muscoe  in  fee. 

After  having  disposed  of  his  slaves  and 
other  property  to  his  children  and  grand- 
children by  the  different  clauses  of  his  will, 
he  declares,  that  their  respective  wives 
should  be  entitled  to  dower.  The  testator 
died  before  the  year  1776. 

James  survived  that  period,  never  having 
had  a  son,  but  leaving  a  daughter  his  heir 
at  law,  under  whom  the  appellants  claim, 
insisting  that  James  took  an  estate  tail, 
under  the  will,  which  by  the  act  of  1776  was 
turned  into  a  fee  simple,  which  descended 
to  his  heir. 

The  appellee  contends,  that  James  took 
an  estate  for  life  only,  on  which  the  act  di< 
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not  operate,  and  that  the  contingent  re* 
mainders  limited  upon  that  estate,  being  at 
an  end,  the  remainder  to  him  is  become 
vested  in  possession. 

The  conclusion  of  each  party  is  right 
from  his  premises,  and  brings  us  to  the 
question,  which  of  those  estates  James 
took ;  whether  for  life  or  in  tail? 

Upon  the  face  of  the  will  itself,  difficulties 
arise,  what  was  the  testator's  intention. 
As  usual  therefore,  authorities  are  pro- 
duced, for  the  purpose  of  illustrating,  or 
of  controuling  it ;  multifarious  indeed,  but 
in  general  unsatisfactory ;  containing  rules 
of  construction,  as  well  as  principles  and 
reasoning  from  them  by  different  judges, 
in  many  cases  obscure  and  contradictory. 

In  bringing  these  into  review,  the  gentle- 
men of  the  bar  on  both  sides,  have  ably 
discharged  their  duty,  in  giving  the  court 
full  information  on  this  complicated  sub- 
ject. 
31  *That  the  testator's  intention  is  to 

be  the  general  rule  of  construction, 
was  laid  down  soon  after  the  statute  of 
wills.  It  has  never  been  contradicted,  but 
is  amplified,  rather  than  restrained  in  all 
subsequent  instances. 

The  exception  to  this  rule,  **that  he  shall 
not  be  allowed  to  controul  or  change  set- 
tled principles  of  law,  as  established  by  the 
judges,''  seems  to  be  as  fixed  as  the  rule 
itself. 

But  another  exception,  that  the  intention 
shall  not  interfere  with  the  established 
rules  of  construction,  which  judge  Black- 
stone  states,  as  of  a  flexible  nature,  has 
produced  in  its  application,  a  variety  of 
reasons  and  decisions,  which  I  am  not  able 
to  reconcile,  and  therefore  am  inclined,  as  I 
always  have  been,  to  look  to  the  will  it- 
self, and  not  to  those  unsettled  rules  of 
construction. 

That  the  testator  intended  to  devise  an 
estate  for  life  to  James,  could  not  be  made 
more  manifest  than  from  the  will  itself,  if 
confirmed  by  one  from  the  dead,  even  if 
that  were  the  testator  himself. 

But  if  a  subsequent  part  of  the  will  shews 
a  manifest  intention,  tho'  not  so  strongly 
expressed,  to  provide  for  all  the  male  issue 
of  James,  and  both  intentions  cannot  stand, 
that  of  the  devise  for  life  must  yield  to  the 
other,  which  is  supposed  to  be  most  im- 
portant in  the  testator's  mind. 

Cases  may  be  classed  into  those,  where 
the  conflict  of  intention  arises  from  ex- 
press devises  in  the  will,  and  those,  where 
they  are  to  be  implied  from  what  is  ex- 
pressed. To  the  first  sort,  the  case  of 
King  V.  Melling  applies.  A  devise  to  A 
for  life,  remainder  to  the  issue  of  his 
body  by  a  second  wife,  remainder  over; 
A,  was  adjudged  to  take  an  estate  in 
tail,  as  the  only  means  of  providing  for 
the  issue,  who  could  not  take  as  pur- 
chasers, not  being  in  esse,  and  could 
only  take  through  the  ancestor;  and  for 
that  purpose,  the  estate  for  life  was  turned 
into  an  inheritance  according  to  the  rule 
in  Shelley's  case.  This  case  is  constantly 
referred  to,  in  most,  if  not  in  all  subse- 
quent cases,  and  its  principle,  as  well  as 
its  authority  is  no  where  denied. 

In  questions  of  this  sort,  it  has  been 
thought    a    circumstance    of    considerable 


weight,  that  issue  must  be  taken  as  a  word 
of  limitation,  where  no  words  of  inher- 
itance are  superadded  in  the  devise,  because 
in  such  a  case,  if  the  issue  take  by  pur- 
chase, they  would  only  take  an  estate  for 
life.  From  hence  a  distinction  has  arisen, 
that  where  words  of  inheritance  have  been 
superadded  in  the  devise  to  the  issue,  the 
issue  has  been  adjudged  to  take  by  purchase, 
so  as  not  to  enlarge  the  estate  of  the 

32  ancestor;    and  *this    was      Archer's 
case,    1    Cooke    66,    and    in    several 

cases  since.  But  in  others,  it  has  been 
decided  not  to  have  produced  that  effect,  and 
the  point  has  been  determined  upon  an- 
other circumstance,  to  wit:  that  of  the 
issue  being  in  ease  at  the  death  the  testa- 
tor, or  of  the  tenant  for  life,  or  within  a 
reasonable  time  after;  as  in  the  case  of  a 
devise  to  the  heirs  of  I.  8.,  who  is  living. 
And  under  this  distinction,  the  parties 
have  rightly  agreed,  that  the  devise  to  the 
surviving  sons  did  not  enlarge  the  estate 
for  life  in  James,  since  the  surviving  sons 
not  only  might,  but  must  take  as  pur- 
chasers, being  to  take,  not  in  succession, 
but  as  tenants  in  common.  The  part  of 
each  son  would  descend  to  his  male  issue, 
which  would  thereafter  go  in  succession  in 
tail  male  to  the  eldest  son,  and  would  not, 
(as  the  appellee's  counsel  supposed,)  con- 
tinue to  go  in  common  to  all  future  gen- 
erations. So  far  then,  the  estate  for  life  is 
preserved,  being  consistent  wtih  the  other 
intention  to  provide  for  surviving  sons. 

But  the  difficulty  results  from  the  testa- 
tor's being  supposed  to  have  devised  the 
land  to  his  male  issue,  upon  the  contin- 
gency of  his  having  no  surviving  sons, 
which  it  is  said,  he  manifestly  intended, 
from  having  given  over  the  estate  to  Mus- 
coe,  upon  the  death  of  James  without  male 
issue,  thereby  shewing  that  he  did  not 
intend  Muscoe  to  take  the  land,  so  long  as 
there  were  any  male  descendants  of  James. 
We  come  therefore  to  the  second  class  of 
conflicting  intentions,  not  collected  from 
express  devises  to  the  issue,  but  to  be  im- 
plied from  what  is  expressed,  on  which 
subject,  there  are  a  number  of  cases,  the 
decisions  in  which  are  extremely  various, 
and  sometimes  contradictory.  But  the  most 
prevailing  rule  seems  to  be,  that  an  express 
devise  for  life,  is  not  to  be  changed  into  an 
estate  of  inheritance  by  implication,  unless 
that  implication  be  a  necessary  one,  be- 
cause the  testator's  intention  to  be  collected 
from  the  whole  will,  cannot  otherwise  be 
effectuated.  To  take  up  the  present  case 
on  this  rule.  If  there  be  any  apparent  in- 
tention to  provide  for  the  issue  male  of 
James,  in  case  there  were  no  surviving 
sons,  or  in  case  their  male  issue  should 
fail,  it  is  evident,  such  provision,  (if  the 
case  happened)  could  no  otherwise  take 
effect,  than  by  a  descent  from  James,  and 
by  that  means  changing  his  estate  for  life 
into  an  estate  tail,  thereby  producing  that 
sort  of  necessity,  which  will  admit  a  devise 
even  by  implication  to  controul  an  express 
devise. 

The    case    furnished    by    the    will,   of  a 

chasm  between  the  provisions    for    part  of 

the  issue  of  James,  and  the  limitation  over 

upon  the  failure  of  his  whole  male  is- 

33  sue,  though  uncommon,    is  *not  new. 
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The  caae  of  Langly  v.  Baldwin,  seems 
to  apply  directly  to  it.  There,  the  tes- 
tator gave  to  his  grandson  an  estate  for 
life  without  impeachment  of  waste,  and 
with  power  to  make  a  jointure  to  his 
wife  for  life,  and  after  his  death,  devised 
to  his  six  sons,  one  after  another,  in  tail, 
and  made  provision  for  no  other  sons ;  but 
added,  that  if  his  grandson  should  die  with- 
out issue  male,  the  estate  should  go  over. 
It  was  adjudged,  that  from  the  express 
limitation  over,  the  testator  intended  to 
provide  for  all  the  issue  male  of  his  grand- 
son, altho'  they  should  not  be  one  of  the 
six;  and  as  that  could  not  be  effected  any 
other  way  than  by  descent  from  the  grand- 
son, the  court  adjudged  him  to  take  an  estate 
tail,  tho'  expressly  given  for  life. 

The  same  thing  was  done  in  the  case  of 
the  Attorney  General  v.  Sutton,  where  a 
provision  was  made  for  two  sons  only  of 
the  tenant  for  life,  with  a  limitation  over 
upon  his  dying  without  issue  male  of  his 
body.  Here  then  are  two  according  deci- 
sions, which  apply  to  the  case  at  bar  in 
terms,  and  in  principle,  and  if  not  con- 
tradicted, must  be  considered  as  fixing  a 
rule  of  property.  The  case  of  Popham  and 
Bamfield  is  produced  in  opposition  to  those 
I  have  just  mentioned.  That  was  a  devise 
to  Popham  for  life,  remainder  to  his  first 
&c.  son  successively  in  tail  male,  and  for 
want  of  issue  male  of  Popham,  remainder 
over. 

An  attempt  was  made  to  bring  this  to  the 
former  cases,  by  supposing  that  there   was 
a  chasm  between  the  provision  for  the  sons, 
and  the  limitation  over,  and  this  could  only 
happen,  and  might  happen  in  the  case  of  a 
posthumous  son,  who  it  was  said  could  not 
take    under    the    provision.       Whether    he 
could  or   could  not  is  immaterial.     The  an- 
swer which  the  court  gave  was,  that  though 
it    might    have  been    intended    that    such 
posthumous  son  should  take,  yet  the  testa- 
tor was  herein  mistaken  as  to   the  law,    or 
he  might  not  consider  of  it,  being  a  remote 
mischief    or     contingency,    and    therefore 
supposing    he    had  made    provision   for  all 
the  sons  of  the  tenant  for    life,    his   inten- 
tion    might     be    complied     with,     without 
enlarging  the  estate  for  life,  and  both  inten- 
tions might  be  preserved.    Without  taking 
notice,    that    this    case,     being    produced 
afterwards    in    the    case    of    Blackborn  v. 
Ed g^ ley,  the   court  is  said  to  have  exploded 
the    notion,     that    words     of    implication 
should  not  turn   an   express   estate  for   life 
into    an  estate  tail,  I  observe,  that  the  case 
in  x'^inciple  does  not  contradict  the    former 
cases,    being    unlike  them   in  this,  that  in 
that  all  the  sons    are    provided    for.     This 
curious    case    may    happen ;   Muscoe    Gar- 
nett  takes  this  estate  in  remainder,  as  well 
as     all    the   lands   devised   immediately   to 
himself,      in    the    same    manner    as 
34  James   did ;  *if    he   has  several  sons, 

and  they  should  niarry,  it  may  hap- 
pen, that  all  of  them  may  die  in  his  life 
time,  and  some,  if  not  all  of  them  leave 
sons,  and  his  whole  estate  may  go  over  in 
remainder  from  his  grandsons,  upon  the 
principle  he  now  contends  for,  that  an  im- 
plied remainder  to  the  male  issue  shall  not 
be  admitted.    This  possibility,  gives  a  strik- 


ing proof  of  the  impropriety   of   departing 
from  established  rules  of  construction. 

An  objection  is  then  made,  that  the  in- 
tervening bequest  to  the  surviving  sons, 
between  the  devise  for  life,  and  that  'to  the 
issue  by  implication,  prevents  the  union  of 
the  two  last  mentioned  devises.  The  rule 
in  Shelley's  case  enlarges  the  estate  for 
life,  into  an  inheritance,  where  the  devise 
to  the  heirs  or  issue  is  mediate  or  immedi- 
ate ;  the  former  describes  the  case  of  the 
present  devises.  In  Fearne  on  contingent 
remainders  25,  it  is  said,  that  the  only 
difference  between  the  limitation  being 
mediate  or  immediate  is,  that  in  the  latter 
case,  the  tenant  for  life  takes  an  estate  tail 
in  possession,  and  in  the  former,  he  takes 
the  estate  tail  in  remainder,  dependent  upon 
the  determination  of  the  intermediate 
estate.  So  that  this  objection  seems  to 
have  no  weight. 

Another  point  made  was,  that  under  the 
implied  limitation  to  the  male  issue,  they 
might  take  as  purchasers,  since  they  were 
to  take  not  in  succession  in  tail,  but  as 
tenants  in  common,  in  the  same  manner  as 
the  surviving  sons  were  to  tak6.  This  has 
been  mentioned  before,  not  tu  have  been 
the  testator's  intention,  or  if  it  had,  it 
was  controuled  by  one  of  the  rules  of  law, 
stated  to  be  inflexible,  to  wit:  that  tes- 
tator could  not  make  his  land  descend  to 
all  his  sons,  instead  of  the  eldest.  So  that 
upon  the  whole,  it  seems  to  me,  that  if 
there  were  nothing  more  in  this  case,  that 
the  point  which  has  been  noticed,  the  court 
would  be  compelled  to  adjudge,  that  James 
took  an  estate  tail  in  remainder,  expectant 
upon  the  determination  of  the  estate  tail  to 
the  surviving  sons.  But  tho'  I  am  well 
satisfied  in  this  opinion,  some  of  the  other 
judges  doubt  about  it,  and  we  thought  it 
unnecessary  to  decide  that  point,  since  ad- 
mitting that  James  took  such  an  estate  tail 
in  remainder,  we  are  all  of  opinion  against 
the  appellant  upon  two  remaining  points. 

The  first  depends  upon  the  devise  to  the 
trustee.  The  trust  commences  at  the  death 
of  James,  so  as  not  to  include  the  estate 
for  life  devised  to  him ;  it  comprehends  the 
contingent  remainders  to  the  surviving  sons 
and  to  their  male  issue,  and  the  implied 
remainder  to  the  male  issue  of  James. 
Perhaps  it  goes  farther,  and  extends  to  all 
the  subsequent  remainders,  since  after  the 
estate  for  life  to  Muscoe,  a  further 
35  trust  is  declared,  without  ^naming  a 
new  trustee,  or  without  a  devise  to 
such  new  trustee.  The  legal  estate  in  fee 
therefore,  in  trust  for  the  surviving  sons 
in  tail  male,  interposes  between  the  estate 
for  life  of  James,  and  the  implied  re- 
mainder to  his  male  issue,  which  is  sup- 
posed to  enlarge  the  former  into  an  estate 
tail. 

To  admit  that  effect,  and  to  describe  the 
whole  interest  which  James  took  in  the 
lands;  he  was  tenant  for  life  in  possession, 
with  remainder  in  tail  male  expectant  upon 
the  determination  of  the  estate  tail  devised 
to  his  surviving  sons.  And  we  come  to 
consider,  what  operation  the  statute  of  uses 
will  have  on  this  estate  under  the  devise 
to  the  trustee. 

The  statute  gives  the  legal  estate  to  him 


2  WASH. 


ViROINIA  RBPORTSi  AkNOTATBD. 


36 


that  hath  the  use,  so  that  there  mnst  be  an 
use,  before  the  statute  can  operate  upon  it. 

In  Powell  on  Devises  283,  it  is  said,  that 
as  to  persons  in  esse,  the  legal  estate  is 
executed  immediately,  and  as  to  persons 
not  in  esse,  it  vests  immediately  upon  their 
coming  into  being  if  they  come  in  good 
time,  otherwise,  it  goes  over  to  the  next  re- 
mainder man.  To  apply  this.  Here  was  a 
trust  for  surviving  sons,  and  for  male  issue 
not  in  esse,  and  wh6  never  came  into  be- 
ing, it  being  stated,  that  James  never  had 
a  son  in  whom  either  use  cou'd  vest.  The 
good  time  therefore,  for  them  to  come  into 
esse,  was  expired  at  the  death  of  James, 
and  the  estate  either  remained  in  Muscoe 
as  the  trustee,  (the  trust  not  being  executed 
by  the  statute,  but  remaining  at  common 
law,)  or  the  estate  passed  over  to  him  as 
the  next  remainder-man,  either  of  which 
defeats  the  appellant's  title. 

But  then  a  question  arises  upon  the  act 
of  1776,  whether  this  was  such  an  estate 
tail  in  James,  as  was  by  the  act  turned 
into  a  fee  simple. 

The  act  operates  upon  all  estates  tail  in 
possession,  and  those  in  reversion  or  re- 
niainder,  after  the  determination  of  an 
estate  for  life,  or  lives,  or  of  any  lesser 
estate.  James's  estate  has  been  described 
as  an  estate  tail  in  remainder,  after  the 
determination  of  a  preceding  estate  tail. 
It  was  therefore  a  greater  estate  than  for 
life  or  lives,  and  consequently  not  within 
the  operation  of  the  act,  so  as  to  defeat  the 
remainder  to  Muscoe,  now  to  take  effect, 
as  there  are  neither  surviving  son^,  nor 
male  issue  in  his  way. 

So  that  upon  these  two  grounds  to  wit, 
1st,  that  the  estate  at  law  remained  in  the 
trustee  for  want  of  a  person  coming  into 
esse  in  whom  the  use  could  vest,  or  when 
that  event  was  become  impossible,  passed 
over  to  Muscoe  as  the  next  remainder-man, 

and  first  cestui  que  use  in  esse. 
36  *2dly.  That  James  being    seized  of 

an  estate  tail  in  remainder,  after  the 
determination  of  a  prior  estate  tail,  is  not 
such  a  tenant  in  tail,  whose  estate  is  to  be 
changed  into  a  fee  simple  by  the  act  of 
Assembly  of  1776. 

The  law  therefore  is  in  favor  of  the  ap- 
pellee, and  the  judgment  of  the  District 
Court  is  to  be  affirmed. 


Richards  v.  Hoome. 

October  Term,  1794. 

Mills— Appeal  from  Order— Record— Ownership  of  Bed.* 

—Upon  an  appeal  from  an  order,  erivlnsr  leave  to 
build  a  mill,  the  record  should  state  that  it  ap- 
peared to  the  Court  g^rantinsr  the  order,  that  the 
bed  of  the  water-course  was  in  the  applicant,  or 
in  the  Commonwealth. 


•Petition  for  Mill— Ownership  of  Bed.— it  was  held  in 
Martin  v.  Beverley,  5  Call  444.  that  it  is  necessary  to 
state  In  the  petition  for  a  mill  on  navigable  rivers, 
that  the  bed  is  in  the  commonwealth. 

The  principal  case  is  cited  in  Mead  v.  Haynes,  3 
Rand.  37. 

5«nie-5flnie.— But  a  petition  for  leave  to  build  a 
mill,  where  the  bed  of  the  stream  belongrs  in  part 
to  the  petitioner,  will  be  sufficient,  upon  showiner 
that  fact,  although  the  petition  itself  does  not  state 
it.  but  on  the  contrary  states  that  the  bed  of  the 
stream  belongs  to  the  commonwealth.  Mead  v. 
Haynes,  3  Rand.  33. 

Principal  Case  Not  a  Precedent.— In  Martin  v. 
Beverley,  5  Call  447,448,  it  was  said  by  two  judges 
that  the  principal  case  was  not  a  precedent,  because 


This  was  an  appeal  from  the  District 
Court  of  Fredericlcsburg,  reversing  an  or- 
der of  the  County  Court  of  Stafford,  giving 
leave  to  the  appellant  to  build  a  mill  on 
Rappahanock  river. 

Warden  for  the  appellee,  objected,  that 
the  record  did  not  shew  that  the  property 
in  the  bed  of  the  river  was  in  the  common- 
wealth, or  in  the  appellant,  without  which, 
the  County  Court  ought  not  to  have  given 
leave  to  erect  the  mill. 

Lee  and  Washington  for  the  appellant, 
contended,  that  though  the  person  apply- 
ing for  leave  to  build  a  mill,  must  satisfy 
the  court,  that  the  bed  of  the  river  is  in 
himself,  or  in  the  commonwealth,  yet  it 
is  not  necessary  to  state  this  fact  upon  the 
record ;  particularly  at  this  day,  when  an 
application  may  be  made  ore  ten  us,  without 
the  formality  of  a  petition  in  writingr. 
When  in  cases  of  this  sort  an  appeal  is 
prayed,  all  the  facts  are  examined  into  de 
novo  in  the  superior  court ;  so  that  the 
statement  of  this  fact  upon  the  record, 
could  not  have  availed  the  person  petition- 
ing, since  he  must  still  have  proved  It; 
neither  can  the  omission  of  the  clerk  in 
not  stating  the  fact  upon  the  record,  render 
such  proof  unnecessary  here.  If  it  had 
been  stated,  it  might  have  been  disproved 
in  this  court. 

The  court  being  equally  divided. 

The  judgment  was  affirmed. 


Ambler  v.  Wyld. 

October  Term,  17W. 

Bqaity  Jurisdiction— New  Trial.— If  the  parties  in  an 
action  at  Law  are  at  liberty  by  the  issue  to  go 
fully  into  the  examination  of  evidence,  and  hav- 
insr  done  so,  a  verdict  is  found,  after  a  fair  trial,  a 
Court  of  Chancery  ousrht  not  to  direct  a  new  trial. 
Aliter,  if  part  of  the  evidence  was  suppressed  by 
the  Court 

Paper  Money— Scale  of  Depreciation— Conftruction  of 
Statute. t— The  fifth  section  of  the  Act  for  scaling 
debts,  was  not  intended  to  let  men  loose  from 
their  contracts,  but  to  allow  a  departure  from  the 
established  scale  in  cases  where  it  miirht  be  neces- 
sary to  meet  the  real  contract  of  the  parties. 

Equity  Jurisdiction— Relief  against  Judipnent  at  Lsw.t 
—The  Court  of  one  County  may,  on  its  Equity  side, 
relieve  against  a  judgrment  at  Law.  rendered  In 
another  County  Court,  by  way  of  original  jaris- 
diction.  And  though  it  cannot  award  a  new  trial 
at  the  bar  of  that  other  Court,  yet  it  may  direct 
an  issue  to  be  tried  at  its  own  bar.  And  if  the 
relief  be  afforded  without  the  trial  of  an  iasnc. 
where  that  is  proper,  the  High  Court  of  Chancery 
may.  upon  an  appeal,  after  reversal,  retain  the 
cause,  and  direct  an  Issue  to  be  tried. 


the  judgment  of  the  court  was  upon  an  equal  divi- 
sion of  the  judges.  See  Home  v.  Richards,  4  Call  441 : 
Wood  V.  Boughan,  1  Call  329. 

See  monographic  note  on  "Mills  and  MiUdams" 
appended  to  Calhoun  v.  Palmer,  8  Gratt.  88 

tPaper  Money— Scale  of  Depredation— ConstmctioB 
of  Statute.— The  principal  case  is  cited  with  approval 
In  Bearing  v.  Rucker,  18  Gratt  466:  Meredith  v. 
Salmon,  21  Gratt.  775;  Bieme  v.  Brown.  10  W.  Va. 
761 :  Gilkesou  v.  Smith,  15  W.  Va.  6a 

tEquity  Jurisdiction— Relief  against  Judgnent  it 
Law.— The  principal  case  is  cited  with  approval  In 
Hord  V.  Dish  man.  5  Call  293,  but  distinguished  in 
Terrell  V.  Dick,  1  Call  550,  651,  558:  Hudson  v.  Kline, 
9  Gratt  385.  See  monographic iu>^« on  "Injunctions" 
appended  to  Clay  tor  v.  Anthony,  15  Gratt  518.  and 
monographic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton,  7  Gratt  425.  The  principal  case 
is  cited  in  Henry  v.  Davis,  13  W.  Va.  357.  See  Ambler 
V.  Wyld,  Wythe  236. 

Chancery  Practice— Reversal  of  Decree.— The  prin- 
cipal case  is  cited  in  Had  field  v.  Jameson.  2  Munf. 
60,  as  authority  for  the  proposition  that  the  chan- 
cellor, after  reversing  the  decree  of  an  inferior 
court,  has  a  right  to  retain  the  cause,  and  there- 
after proceed  therein  as  if  it  were  an  original  suit. 
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In  September  1778,  the  appellant   sold    to 

the  appellee,  his  houses  and  lots    in    York 

town,    the    price  of    which    was    to 

37  *be  settled  by  the   valuation    of  three 
persons,  for  that    purpose,   mutually 

chosen  by  the  parties ;  one  half  of  which 
was  to  be  paid  at  the  time  of  the  valuation, 
and  the  other  in  a  year  afterwards. 

On  the  18th  of  the  same  month,  the  ref- 
erees reported,  that  the  property  in  the 
situation,  in  which  it  then  was,  was  worth 
;^1000,  and  signed  a  certificate  to  that 
effect.  This  was  transmitted  to  Mr.  Am- 
bler, who  was  not  present  when  the  valua- 
tion was  made;  but  it  appears  that  Mr. 
Gary,  who  acted  for  him,  was. 

On  the  20th  of  October  following,  the 
first  payment  was  made,  for  which  Mr. 
Ambler  gave  a  receipt,  as  for  so  much 
current  money  in  part  payment  lor  the 
above  property;  Wyld,  at  the  same  time 
agreeing,  not  to  demand  a  conveyance  until 
the  balance  was  paid. 

In  autumn  1779,  the  appellee  by  an  agent, 
offered  to  pay  the  balance  to  the  appellant 
in  paper  money,  who  declined  receiving 
it,  saying,  he  should  see  Wyld  that  after- 
noon. 

On  the  10th  of  February  1782,  the  appel- 
lant procured  from  the  persons  who  had 
valued  the  above  property,  a  certificate 
in  the  following  words,  viz:  *^ Some  time 
in  the  year  1778,  the  underwritten  were 
called  upon  by  Mr.  Thomas  Wyld  to  value 
the  houses  and  tenements  in  York  town, 
then  the  property  of  Mr.  J.  Ambler,  which 
he  (as  we  were  informed)  had  agreed  to  sell 
the  said  Wyld,  at  such  a  price  as  disinter- 
ested persons  should  determine  the  same 
were  worth ;  agreeably  thereto,  the  under- 
written did  value  the  said  houses  and  tene- 
ments to  ;C1000;  and  it  being  contrary  to  the 
laws  of  the  land  at  that  time  in  force,  to 
make  any  difference  between  paper  money 
and  specie,  we  do  further  declare,  that  we 
did  then,  and  do  now  think,  the  aforesaid 
houses  and  tenement  were  worth  ;fl000 
specie.'*  To  which  paper,  the  names  of 
the  valuers  were  signed. 

The  appellant  instituted  an  action  at 
law  against  the  appellee  in  the  County 
Court  of'  Henrico,  sometime  in  the  year 
1783.  The  declaration  contained  3  counts ; 
the  first  of  which  was  upon  an  indebitatus 
assumpsit,  for  ;f600  lawful  money  of  Vir- 
ginia, due  to  the  plaintiff  on  the  1st  of 
October  1778,  for  certain  lota  and  tenements 
in  the  town  of  York.  The  2d  count  was 
upon  a  quantum  valebat,  for  the  same 
property.  The  3d  was  for  ;f 600  like  money, 
laid  out  and  expended  for  the  defendant  at 
the  time  before  mentioned.  Plea,  non- 
assumpsit,  with  leave  to  give  special  matter 
in  evidence  at  the  trial.  Verdict  was 
given  for  the  plaintiff,  and  damages 
assessed  to  the  amount  of  ;^374 : 1 :  7J^. 

38  *The    defendant   moved  for  a    new 
trial,    the    consideration     of    which, 

was  postponed  until  the  next  day,  when  the 
motion  was  over-ruled,  and  judgment  en- 
tered up  according  to  the  verdict.  To  the 
opinion  of  the  court  upon  the  motion,  the 
defendant  tendered  a  bill  of  exceptions, 
which  was  sealed,  stating,  that  the  jury 
had  without  the  permission  of  (he  court, 
carried   with    them   into   their   retirement 


the  above  certificate  of  the  10th  of  Febru- 
ary 1782,  which  had  been  offered  in  evi- 
dence at  the  trial  and  rejected  by  the  court, 
because  the  persons  subscribing  the  same 
were  present  in  court,  and  examined  as 
witnesses,  whose  testimony  did  not  vary 
from  their  said  certificate.  Upon  which 
ground  the  motion  for  a  new  trial  was 
made,  but  that  the  same  was  over-ruled 
by  the  court. 

From  this  judgment  of  the  County  Court, 
Wyld  appealed  to  the  General  Court,  where 
it  was  afiirmed  in  1789. 

In  March  1791,  the  appellee  filed  a  bill  in 
the  County  Court  of  York,  on  the  chancery 
side,  stating  the  above  facts,  and  in 
addition  thereto,  that  at  the  trial  in 
Henrico  Court,  he  produced  witnesses  to 
invalidate  the  testimony  of  the  witnesses 
produced  by  the  appellant,  and  to  prove 
that  the  valuers  had  invariably  acknowl- 
edged, that  they  made  the  valuation  in 
current  money  and  had  never  thought  of 
specie  at  that  time ;  but  the  court  refused  to 
permit  those  witnesses  to  be  examined ;  that 
the  jury  retired,  taking  with  them  the  cer- 
tificate of  the  10th  of  February  1782,  but 
without  any  evidence  to  prove  the  tenor  of 
the  valuation  made  in  September  1778,  the 
production  of  which  was  required  by  his 
counsel  at  the  trial,  but  denied  by  the  ap- 
pellant's counsel  to  be  in  exi'stence.  The 
bill  prayed  to  be  relieved  against  the  judg- 
ment of  the  General  Court,  and  to  be  re- 
stored to  the  amount  thereof,  which  had 
been  paid  to  the  appellant. 

The  answer  insists,  that  the  certificate 
of  the  10th  of  February  was  not  a  new  val- 
uation, but  an  explanation  of  that  formerly 
made.  That  this  certificate  was  obtained! 
for  the  purpose  of  shewing  what  had  been 
the  real  valuation  made  of  the  property,  by 
the  persons  appointed  to  fix  its  price,  in 
order  to  entitle  the  defendant,  to  claim  the 
benefit  of  the  fifth  clause  of  the  law,  fix- 
ing the  rate  of  depreciation,  which  author- 
ized a  departure  from  the  general  scale 
established  by  that  act,  where  the  justice 
of  the  case  required  it.  That  the  trial  was 
fair,  and  the  testimony  of  the  three  valuers 
explained  to  the  jury,  the  estimate  they 
had  made  of  the  property  in  1778.  That 
the  whole  question  of  law  and  equity  was 
fully  before  the  jury,  and  having 
39  *been  finally  decided  upon  by  them, 
and  their  verdict  approved  by  the 
court,  the  defendant  insists  that  no  other 
tribunal  ought  to  interpose.  He  admitted 
that  the  valuation  was  not  made  in  specie, 
but  the  valuers  thought  it  worth  ;f  1000  in 
specie,  and  rated  the  current  money  at  par 
with  specie.  He  also  admits,  that  the  jury 
by  mistake  took  the  certificate  with  them, 
but  asserts  that  the  whole  testimony  went 
to  a  valuation  in  1778,  and  so  he  conceives 
did  the  certificate. 

This  answer  being  replied  to,  sundry 
depositions  were  taken,  some  of  them  prov- 
ing, that  the  valuers  had  declared,  they 
made  their  estimate  in  current  money 
without  once  thinking  of  specie.  This  is 
acknowledged  by  themselves  in  their  depo- 
sitions, in  which  they  state,  that  they  knew 
of  no  depreciation,  or  difference  between, 
paper  money  and  specie  at  the  time  tiiey 
made    the  valuation. 
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One  witness  deposed,  that  he  heard  one  of 
the  valuers  declare,'  that  when  he  signed 
the  certificate  of  the  10th  of  February  1782, 
his  intention  was,  that  Wyld  should  make 
the  second  payment  of  ;f500  equal  to  the 
first,  which  according  to  the  scale  of  depre- 
ciation, would  have  been  ;^100  specie,  and 
that  Ambler  was  entitled  to  no  more.  That 
he  heard  another  of  the  valuers  declare, 
that  he  did  not  believe  the  property  would 
sell  for  a  ;f  1000  in  specie,  and  that  the  cer- 
tificate of  1782  was  wrong  if  it  mentioned 
specie. 

Several  witnesses  deposed  that  the  houses 
when  sold  were  untenantable,  (having 
been  used  as  barracks,)  and  were  in  a  very 
ruinous  condition.  That  after  Wyld  had 
repaired  them,  they  were  offered  at  public 
sale  for  ;f 500,  and  that  no  person  would 
purchase  them. 

One  witness  deposed,  that  it  the  trial  in 
Henrico  Court,  the  valuers  were  examined, 
and  declared,  that  they  did  conceive  the 
property  worth  jflOOO  good  money. 

Another  witness  deposed,  that  he  and  two 
others  attended  as  witnesses  for  Wyld  at 
the  trial  in  Henrico  Court,  but  their  exam- 
ination was  refused  by  the  court,  as  it 
would  invalidate  the  testimony  of  Ambler's 
witnesses.  This  witness  says  little  else  in 
his  deposition,  except,  that  he  had  heard 
one  of  the  valuers  declare,  that  the  houses 
were  not  valued  in  specie;  that  they  would 
not  have  dared  to  mention  specie,  as  paper 
money  was  the  legal  circulating  medium. 

The  County  Court  of  York,  '  decreed  the 
appellant  to  pay  to  the  appellee,  £^95 :  11 : 
7>^,  with  interest  thereon  from  the  10th 
of  June  1789,  till  payment,  and  the 
40  costs.  From  this  ^decree.  Ambler 
appealed  to  the  High  Court  of  Chan- 
cery, where  the  following  opinion  and  de- 
cree was  given,  viz:  **that  if  the  appellee 
were  injured  by  the  verdict  of  the  jury,  and 
judgment  of  the  County  Court  of  Henrico, 
stated  in  his  bill,  the  only  mode  by  which 
he  could  regularly  obtain  redress,  was  a 
new  trial  of  the  issue  between  the  parties 
in  the  action  at  common  law,  and  conse- 
quently, that  the  decree  of  the  County 
Court  of  York,  which  seems  to  have  thought 
the  principal  money  recovered  by  that 
decree,  so  much  more  than  the  appellant 
ought  to  have  received  from  the  appellee, 
is  erroneous ;  and  therefore  this  court  doth 
reverse  the  said  decree.  But  this  court 
supposeth,  that  if  certain  facts  now  appear- 
ing by  the  testimony  in  this  cause  had 
been  known  to  the  jury  who  tried  the  issue, 
or  to  the  court  who  rejected  the  motion  for 
a  new  trial,  either  the  former  might  not 
have  found  such  a  verdict,  or  the  other,  if 
they  had  found  it,  might  have  awarded  a 
new  trial:  and  is  of  opinion,  that,  although 
the  County  Court  of  York  perhaps  had  no 
power  to  award  such  new  trial,  this  court 
retaining  the  cause  may  now  proceed  in  it, 
as  if  it  had  been  originally  commenced 
here;  and  therefore  this  court  doth  direct 
the  said  issue  to  be  tried  again  before  the 
said  County  Court  of  Henrico,  and  the 
verdict  thereupon  to  be  certified  to  this 
court.  And  the  appellee  here  in  court 
doth  consent,  (without  which  consent,  the 
new  trial  would  not  have  been  awarded,) 
that  if  the  damages  which  shall  be  assessed 


upon  such  trial,  exceed  the  damages  as- 
sessed on  the  former  trial,  which  may  be 
the  event,  this  court  may  decree  him  to  paj 
the  excess,  and  award  execution  against 
him  for  the  same." 

From  this  decree  Ambler  appealed. 

The  PRESIDENT  delivered  the  opin- 
ion of  the  court. 

Neither  of  the  parties  appear  to  have  been 
dissatisfied  with  the  valuation  of  the  prop- 
erty made  in  1778,  nor  is  it  disputed,  bnt 
that  this  was  a  paper  money  contract,  and 
so  understood  by  the  parties;  for  besides 
the  other  proofs  taken  notice  of  at  the  bar, 
it  appears  that  on  the  20th  of  October,  as 
soon  probably  as  the  parties  met  together 
after  the  valuation,  Mr.  Ambler  received 
£SO0  the  first  installment,  without  objec- 
tion, as  according  with  the  principles  of  the 
valuation  then  recently  made.  In  autumn 
1779  when  the  other  payment  became  due, 
the.  depreciation  was  so  visibly  great,  as  to 
make  a  more  serious  impression  upon 
parties  to  former  contracts;  and  tho'  no 
rule  was  then  established,  by  which  to 
graduate  the  sale  of  depreciation, 
41  every  person  was  *struck  with  the 
injury  which  would  be  sustained  by 
a  payment  according  to  the  nominal 
amount.  Mr.  Ambler  therefore,  might  well 
think  himself  justifiable  in  evading  the 
receipt  of  the  £S00  nominal  money,  which 
Mr.  Wyld  then  offered  to  pay  him. 

This  was  not  a  legal  tender  by  Wyld,  nor 
could  it  be  relied  upon  as  such ;  and  tho' 
the  General  Court  may  (as  it  is  said)  have 
adopted  some  rule  as  to  its  effect  under  a 
branch  of  the  5th  section  of  the  act  of  1781, 
yet  neither  does-tliat  apply  here,  since  the 
subject  was  submitted  to  a  jury  who  were 
to  judge  for  themselves. 

Here  the  matter  rested  until  the  lOtb  of 
February  1781,  when  the  act  for  scaling 
paper  money  contracts  had  passed,  fixing 
a  general  rule  for  adjusting  those  contract 
according  to  the  rate  of  depreciation  at  the 
time  they  were  made,  but  allowing  a  de- 
parture from  that  rule  in  particular  cashes, 
so  as  to  meet  the  ideas  of  the  parties  at  the 
time  of  the  contract.  Mr.  Ambler  su;y- 
posed  that  an  enquiry  into  the  relative 
value  between  paper  and  specie,  as  under- 
stood by  the  valuers  at  the  time  they  made 
their  estimate,  was  proper  and  necessary, 
in  order  to  furnish  an  equitable  rule  for 
adjusting  this  contract.  His  application 
therefore  for  this  explanation,  was  by  no 
means  inconsistent  with  the  fair  character 
which  that  gentleman  has  always  sup- 
ported. 

The  paper  of  the  10th  of  February  was 
not  a  new  valuation,  but  an  explanation  of 
the  former.  As  such  indeed  it  was  some- 
what oracular,  and  the  court  would  perhaps 
find  it  difficult  to  develope  its  meaning,  if 
it  were  necessary  to  do  so.  However,  Mr. 
Ambler  supposed  that  it  entitled  him  to 
claim  £5ch  specie,  and  he  demanded  that 
sum  of  Mr.  Wyld,  who  on  the  other  hand 
conceived,  that  this  nominal  sum  was  to 
be  reduced  by  the  legal  scale  of  September 
1778,  which  would  bring  it  to  ;^100  only. 
To  settle  this  great  difference  in  opinion, 
the  parties  go  into  the  County  Court  of 
Henrico.  « 

It  was  truly  observed  at  the  bar,  that  the 
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issue  in  that  suit  left  the  matter  of  contro- 
versy open  to  a  full  and  fair  enquiry  on 
the  merits,  and  if  on  the  trial,  all  the 
testimony  offered  by  the  parties  had  been 
admitted,  and  after  hearing  it  the  iury 
had  decided  as  they  did,  no  good  reason 
could  have  been  urged  for  a  new  trial. 
But  this  was  not  the  case ;  evidence  was 
freely  admitted  on  one  side,  and  without 
a  colour  of  reason  was  rejected  on  the 
other.  The  trial  then  was  not  fair  and 
equal,  nor  such  as  ought  to  conclude  the 
parties.  And  since  the  injured  party  did 
not,  and  now  cannot  obtain  relief  in 
42  a  court  of  law,  it  can  *only  be 
afforded  by  a  Court  of  Equity,  and 
may  properly  be  so,  as  innumerable 
precedents  will  prove. 

The  County  Court  of  York  had  original 
jurisdiction  in  equity,  not  to  award  a  new 
trial  in  Henrico  Court,  but  to  direct  an 
issue  to  the  same  effect  to  be  tried  at  its  own 
bar.  But  instead  of  doing  this,  that  court 
by  some  rule  of  calculation,  the  principles 
of  which  are  concealed  from  our  view,  make 
up  an  account,  and  decree  Mr.  Ambler  to 
refund  ;f 395 :  11 :  73^  and  costs.  This  was 
unquestionably  erroneous,  and  was  properly 
reversed. 

Whether  the  Chancellor  could  assume  origi- 
nal jurisdiction  on  this  appeal,  if  York  Court 
had  it  not,  is  a  point  which  need  not  be 
decided,  since  this  was  not  the  case.  He 
certainly  had  upon  the  reversal,  a  right  to 
retain  the  cause,  and  might  direct  the  issue 
to  be  tried  at  his  own,  or  at  any  other 
bar. 

It  was  pressed  by  the  appellant's  coun- 
sel, that  if  a  new  trial  were  directed,  a 
special  direction  should  accompany  it,  point- 
ing the  jury's  inquiry  to  the  value  of  the 
property  at  large,  independent  of  the  val- 
uation fixed  upon  it  by  the  persons  who  had 
made  the  estimate. 

This  would  he  highly  improper.  It  was 
not  the  intention  of  the  legislature  to  let 
men  loose  from  their  contracts,  but  •  to 
allow  a  departure  from  the  established  scale 
in  cases  where  it  was  necessary,  in  order 
to    meet  the  real  contract   of   the   parties. 

The  counsel  need  not  be  alarmed  about 
objections  to  the  form  of  proceeding,  since 
being  an  issue  out  of  chancery,  and  to  be 
certified  there,  all  forms  in  the  proceedings 
at  law  will  be  out  of  the  question. 

Decree  affirmed. 


43  *Jame8  Burnsidas  Appellant  v.    Andrew 

Reld,  Samuel     Culbertson,  &  Thomas 

Walker,   Appellees. — &    Andrew    Reid 

Appellant  V.  James  Burnsides  Appellee. 

October  Term,  ITM. 

Land— Settlenent  and  Pre-emption— Act  of  1779  *— The 

Act  of  1779,  establishes  the  rierhts  of  prior  settlers, 
and  ^ves  pre-emption  when  vacant  lands  can  be 
found  adjoining.    But  a  risrht  to  pre-emption  in 


^Patent  for  Land— Fraud  In  Procurement— Legal  Title. 

— In  French  v.  Loyal  CJompany,  5  Leitfh  654.  the 
conrt  said  that  the  principal  case  proves  that  a 
patent,  althonsrh  fraudulently  obtained,  and  founded 
partly  on  a  land  office  treasury  warrant,  conveys 
tbe  lesral  title,  even  aerainst  a  person  having  a 
valid  claim,  nnder  settlement  and  pre-emption 
risrlits,  established  by  the  first  statute  of  May,  1779. 

Ttie  principal  case  is  cited  In  Jackson  v.  M'Oavock, 
5  Kand.  594.    See  Hamilton  v.  Maze.  4  Call  196.  note. 

Same  —  Actual  Fraud  —  Equity  Jurisdiction.  —  in 
M^Clnnir  V.    Hughes,  5  Rand.  489,  the  conrt  said: 


the  adjacent  land,  as  a  consequence  of  settlement, 
cannot  prevail  agrainst  a  riffht  claimed  under  a 
survey  of  the  adjacent  land  made  prior  to  1779. 

This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery.  The  case,  was, 
—Andrew  Culbertson  having  made  a  settle- 
ment on  a  piece  of  land  called  Culbertson' s 
bottom  in  the  year  1753,  or  1754,  was  com- 
pelled through  fear  of  the  Indians  to  leave 
it ;  after  which,  he  sold  it  to  Samuel  Cul- 
bertson, who  also  lived  on  and  improved  it, 
and  he  too  in  1755  was  compelled  to  leave 
it  from  the  same  cause. 

Although  the  two  Culbertson 's  were  for 
many  years  prevented  from  returning  to 
this  settlement  on  account  of  the  savage 
enemy,  yet  Samuel  Culbertson  constantly 
asserted  his  claim  to  this  land,  and  made 
frequent  attempts  to  return  to  it. 

In  1775,  Thomas  Farlow,  having  acquired 
the  settlement  right  of  two  men  by  the 
names  of  Butcher  and  Gatliff  to  this  land, 
being  355  acres,  purchased  the  same  from 
the  Loyal  company,  paid  the  consideration 
money,  and  procured  the  same  to  be  sur- 
veyed on  the  usual  terms  of  that  company. 
The  survey  was  returned  to  the  appellee 
Thomas  Walker,  (the  company's  agent, )  and 
Farlow  took  a  certificate  thereof  in  order  to 
obtain  a  grant  so  soon  as  one  could  issue. 
The  appellant  Burnsides  having  purchased 
the  right  of  Farlow  to  this  land,  received 
an  assignment  thereof. 

In  1782,  Burnsides,  as  assignee  of  Far- 
low,  who  was  assignee  of  Butcher  and  Gat- 
liff exhibited  his  claim  to  this  land,  before 
the  commissioners  appointed  by  the  act  of 
1779  to  adjust  disputes  between  litigant 
settlers,  and  claimed  under  a  survey  made 
by  Farlow  in  1775,  for  settlement  in  1772, 
for  355  acres.  The  commissioners  allowed 
him  400  acres  (including  the  said  355  acres) 
for  his  settlement  in  1792  together 
44  with  600  acres  pre-emption  *adjoin- 
ing.  At  the  same  session  of  the 
board  of  commissioners,  Reid,  on  behalf  of 
Culbertson  exhibited  his  claim  for  the  same 
land,  asserting  Culbertson's  right  of  set- 
tlement in  1754,  which  was  rejected  by  the 
commissioners,  who  decided  the  right  in 
favor  of  Burnsides. 

Burnsides  states  in  his  bill,  that  he  laid 
his  claim  by  survey  before  the  commis- 
sioners; but  they  refusing  to  allow  the 
validity  of  surveys  nnder  a  company,  gave 
the  preference  to  prior  settlers,  in  conse- 
quence of  which,  he  was  obliged  to  claim 
as  for  a  prior  settlement,  or  lose  his  land. 
At  the  time  that  these  claims  were  before 
the  commissioners,  the  claims  of  the    loyal 


"The  jurisdiction  of  equity,  after  the  issuinsr  of  the 
patent,  in  a  case  of  actual  fraud,  is  afBrroed  in  the 
cases  of  Wilcox  v.  Calloway  (1  Wash.  88) ;  Btid  v. 
Burnsides  (2  Wash.  43)  (In  which  cases  the  patents 
were  issued  pending-  a  caveat  by  the  other  party) : 
in  Johnson  v.  Bufflnj?ton  (2  Wash.  116),  and  White  v. 
Jones  (1  Wash.  116)  (In  which  cases  the  jurisdiction 
was  affirmed,  althousrh  no  caveat  was  filed,  and  no 
reason  assig-ned  for  the  failure);  and  such  were 
the  cases  of  Preston  v.  M'Kinney  (not  reported); 
Christian  v.  Christian  (6  Munf.  B4l)."  See  the  prin- 
cipal case  cited  on  page  481  of  M'Clungv.  Hughes. 
See  BurAsides  v.  Reid,  Wythe  150. 

Same— Location— Land  Office  Treasury  Warrants.— 
The  principal  case  is  cited  in  French  v.  Loyal 
Company,  5  Lelffh  658,  as  authority  for  the  proposi- 
tion that  lands  covered  by  claims  declared  valid 
by  the  statute  for  settling  claims  to  unpatented 
lands,  are  not  less  liable  to  location  on  land  office 
treasury  warrants,  than  lands  covered  by  valid 
claims  acquired  under  the  general  land  law. 
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company  (amongst  others)  were  pending 
in  the  court  of  appeals,  and  in  1783,  the 
surveys  made  under  the  companies  were 
established  and  declared  valid,  where  le- 
gally made. 

In  October  1784,  Reid,  as  attorney  for 
Culbertson,  entered  a  caveat  in  the  General 
Court  against  a  grant  issuing  to  Burn- 
sides,  stating  in  his  petition,  that  at  the 
trial  before  the  commissioners,  he  was 
prevented  by  unavoidable  accidents  from 
producing  testimony  in  support  of  his 
claim,  which  but  for  those  causes,  it  was 
in  his  power  to  have  furnished,  and  pray- 
ing for  a  reconsideration  of  the  case. 

The  General  Court  granted  a  hearing, 
and  after  the  examination  of  witnesses  and 
of  the  circumstance  of  the  cases,  Culbert- 
son's  claim  was  sustained,  the  sentence  of 
the  commissioners  set  aside,  and  400  acres 
for  settlement,  .and  600  acres  pre-emption 
were  adjudged  to  him. 

To  prevent  a  grant  from  issuing  in 
consequence  of  this  adjudication,  and  to 
compel  Thomas  Walker  the  agent  of  the 
company  to  yield  his  consent  to  a  grant  to 
the  said  James  Burnsides  of  the  land  in 
question,  Burnsides  filed  his  bill  in  the  High 
Court  of  Chancery.  The  bill  amongst 
other  grounds  of  equity  states,  that  the 
plaintiff  was  precluded  in  the  General 
Court,  from  bringing  forward  his  claim  by 
purchase  from  the  company,  because  the 
determination  of  the  commissioners  had 
been  given  on  a  claim  for  prior  settlement, 
and  because  the  plaintiff's  survey  was  in 
possession  of  the  defendant  Walker,  and 
could  not  be  produced.  The  injunction 
prayed  for  by  this  bill  was  granted  till 
further  order. 

Pending  this  suit,  and  before  answers 
were  put  in,  Burnsides  having  in  the  year 
1786  procured  a  survey  to  be  made  of  1200 
acres  of  land  including  the  land  in  con- 
troversy, and  having  obtained  a  certificate 
thereof,  paid  to  the  said  Thomas  Walker  the 
purchase  money,  and  procured  an  order 
to  the  register  for  a  patent,  which 
45  *actually  issued,  founded  on  the  judg- 
ment of  the  commissioners  for  1000 
acres,  (though  it  had  been  set  aside  by 
the  General  Court)  and  200  acres  by  virtue 
of  a  land  office  treasury  warrant.  To  ob- 
tain a  repeal  of  this  patent,  Reid  filed  a 
cross  bill  against  Burnsides. 

Both  causes  coming  on  together,  the 
judge  of  the  Court  of  Chancery  pronounced 
the  following  opinion  and  decree  viz: 
*^The  court  is  of  opinion  that  Burnsides, 
after  obtaining  an  injunction  to  stay  exe- 
cution of  a  judgment  by  the  General  Court 
against  him,  having  procured  a  survey  to 
be  made,  and  a  grant  to  himself  to  pass  the 
seal,  of  land,  to  which  land  the  title  of 
Samuel  Culbertson  was  asserted  by  that 
judgment,  and  which  according  to  the  judg- 
ment would  have  been  secured  to  him  by  a 
grant,  if  Burmsides  had  not  prevented  it, 
was  guilty  of  a  fraud,  because  the  register 
of  the  land  office,  if  he  had  known  such  a 
judgment  to  have  been  rendered,  by  which 
he  was  ordered  to  issue  a  grant  of  that  land 
to  the  said  Samuel  Culbertson,  ought  not 
to  have  issued,  and  therefore  probably  would 
not  have  issued  the  grant  to  Burnsides. 
And  the  court  is  also  of  opinion  that  Reid, 


on  whom  the  right  of  Samuel  Culbertson 
hath  devolved,  is  not  barred  of  relief 
against  Burnsides,  by  the  decree  and  order 
of  the  Court  of  Appeals,  on  hearing  the 
claims  of  Walker  and  Nelson,  not  only  be- 
cause a  claim  under  the  survey  for  Farlow, 
which  Burnsides  in  his  bill  suggests  to  be 
the  foundation  of  his  title,  doth  not  appear 
to  have  been  established  by  the  decree  and 
order  of  the  Court  of  Appeals,  and  could  not 
be  legally  established,  so  as  to  bind  the  right 
of  any  who  were  not  parties  in  that  pro- 
ceeding, but,  because  the  grant  to  Burnsides 
was  founded,  not  on  that  survey  but,  on  a 
survey  certified  to  have  been  made  for  him- 
self, in  January  1786,  by  virtue  partly  of 
an  entry,  on  a  certificate  from  the  commis- 
sioners for  the  district  of  Washington  and 
Montgomery  counties,  for  400  acres,  dated 
the  10th  of  September,  1782,  which  certifi- 
cate of  the  commissioners,  with  their  ad- 
judication affirming  the  right  of  Burnsides, 
was  annulled  by  the  General  Courts  judg- 
ment aforementioned.  And  now  the  court 
would  have  pronounced  such  a  decree  as  in 
its  opinion,  if  what  followeth  had  not  hap- 
pened, ought  to  be  made — a  decree  nearlj 
like  that  which  was  pronounced  in  the  case 
between  James  Maze,  plaintiff,  and  An- 
drew Hamilton  A  William  Hamilton  de- 
fendants ;  but  that  decree  hath  been  reversed 
by  the  Court  of  Appeals ;  &  this  court,  from 
that  reversal,  supposeth,  perhaps  erro- 
neously, the  opinion  of  that  honorable  court 
to  have  been,  that,  by  the  order  of 
46  ■  council,  granting  "leave  to  the  Green- 
brier company  to  take  up  100,000  acres 
of  land,  lying  on  Greenbrier  river,  north- 
west and  west  of  the  Cow-pasture  and  New- 
foundland, all  lands  within  those  limits,  if 
they  must  be  called  limits,  were  appropri- 
ated, so  that  the  company  or  their  agent 
had  power  to  survey  and  sell  any  parcel, 
which  they  should  chose,  of  such  land, 
although  another  man  had  settled  on 
the  parcel  before  the  surveying  and  sell- 
ing, and  although  the  act  of  General  As- 
sembly, passed  in  the  year  1779,  had 
declared  to  be  just,  that  those  who  bad 
settled  on  the  western  waters,  upon  waste 
and  unappropriated  lands,  for  which  they 
had  by  several  causes  been  prevented  from 
suing  out  grants,  under  such  circumstances, 
should  have  some  reasonable  allowance  for 
the  charge  and  risk  they  had  incurred,  and 
that  the  property  so  acquired  should  be 
secured  to  them ;  the  honorable  court  seem- 
ing to  have  understood  that,  by  the  terms 
waste  and  unappropriated  lands,  to  which 
no  other  person  hath  any  legal  right  or 
claim,  the  act  intended  lands  which  the 
company  had  not  chosen  to  survey,  after, 
as  well  as  before,  they  had  been  settled ; 
whereas  some,  who  have  observed  that  the 
surveys  made  by  orders  of  council,  and 
confirmed  by  the  act,  are  surveys  of  waste 
and  unappropriated  lands  likewise,  think 
the  application  of  the  term,  unappropri- 
ated, in  the  case  of  lands  surveyed  by  or- 
ders of  council,  to  lands  not  settled  before 
the  surveys,  would  be  sound  criticism ;  es- 
pecially the  act  having  dignified  the  settle- 
ment with  the  emphatical  appellatioti  of 
property,  property  acquirt^d,  and  acquired 
at  charge  and  risk  means  of  acquirement 
generally  esteemed   meritorious;  and  think 
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the  worda  lands,  to  which  no  other    person 
hath  any  legal  right  or  claim,  more  restric- 
tive than  the  words   lands   unappropriated, 
which  comprehend  lands  to  which  no  other 
person    hath    any   right  or  claim,  whether 
legal  or  equitable ;  and  the  honorable  court 
seeming  to  have   understood   that   the   act, 
by   the  terms  upon  lands  surveyed  for  sun- 
dry companies  &c.  people  have  settled,  &c. 
In  the  seventh  section,  designed  to  include 
lands   surveyed    as  well  after,    as    before, 
the  settlements;  whereas   some  commenta- 
tors conceive  that  the  interpretation,  which 
confineth  the  words  to  surveys   prior  to  the 
settlement,    is  not    inconsistent   with    the 
rules  of   grammar,    with   the   intention    of 
the  legislature,  or  with  the   principles    of 
natural  justice.     And  this  court    supposeth 
the  opinion  of  the  honorable  court  to  have 
been,  that  where  a  settler  of  land,  surveyed 
after  his  settlement  by  virtue  of  the  com- 
pany's   order  of    council,    had    obtained  a 
grant  of  the  land,  including  an  additional 
quantity    in     right    of  pre-emption,     one, 
who    was    a  prior  settler,  recovering 
47       *the  settlement  from  the  grantee   on 
that  principle,  shall  not  recover  with 
it    the  pre-emption    lands;    whereas  others 
think   that  he,  who    recovereth  in  right  of 
priority,    ought    to  be  in    the  condition  in 
which  he    would    have    been,    and    conse- 
quently ought  to  have  the   pre-emption,    to 
which    he  would  have  been  intitled,  if    the 
posterior  settler  had  not  obtained  the  grant. 
And  this  court  also  supposeth  the  rights  of 
the    loyal  company,  under  whom  Burnsides 
in    the    principal    case   claimeth,  and    the 
territorial  limits  of  whose   order  of  council 
are    not  more  definite    than    those    of   the 
other  company,  to  be  no  less  extensive,  and 
not    less    to    be  preferred    to  the  rights  of 
setters,  than  the  rights  of    that  other  com- 
pany ;  on  these  suppositions,   this  court,  in 
order    to  such  a  fmal  decree  as  at  this  time 
is  believed  to  be  congruous  with  the  senti- 
ments of  the   Court  of  Appeals,  doth  direct 
that    a  survey  be  made  of  the   400  acres  of 
land,  for  the  settlement    by    Andrew    Cul- 
bertson,  which  may   be  laid  down  as  either 
party    shall  desire,  to  enable   the    court    to 
decide  between  them  on    the    propriety    or 
reasonableness  of  the  location  ;  that  the  pat- 
ent of  James    Burnsides  be    also    surveyed 
and    laid  down,    to  shew  how   much  it   in- 
cludeth  of  the  400  acres ;  and  when  this  shall 
be  adjusted,   the  court  doth  adjudge,  order 
and    decree,    that    Burnsides  do  convey  to 
Reid    the  inheritance  of  so  much  of  the  400 
acres  as  shall  be  found    to    lie    within  the 
bounds    of  the  said   patent,    with  warranty 
against    himself,    and  all   claiming    under 
him,  and  deliver   possession  thereof,   upon 
Reid's    paying  to  him,  at  the  rate  of  three 
pounds  per  hundred  acres,  for  the  quantity 
so  to  be  conveyed,  that  as  to  those  400  acres 
the  bill  of  Burnsides* be  dismissed;  and,  as 
to  t'n^  residue  of  the  land  contained  in  the 
patent,  that  the    bill  of  Reid  be  dismissed; 
but     Reid  is    nevertheless   to   be  at  liberty 
to    proceed  to  survey  the  600  acres  of  land 
for  his    pre-emption,  if  he  can  find  land  to 
satisfy  the  same,  without    interfering  with 
the  said  patent,  or  any  other  prior  claim." 
f^rotn    this  decree   both  parties  appealed, 
each  from  so  much  of    it  as    partially  dis- 
missed his  bill. 


CARRINGTON  J.  delivered  the  opinion  of 
the  court. 

The  act  of  1779  gives  a  preference  to 
original  settlers,  and  so  did  the  loyal  com- 
pany. The  act  grants  to  such  settlers  400 
acres  including  their  settlement,  and  a  pre* 
emption  of  600  acres  adjoining,  if  such  lands 
can  be  found,  to  which  no  other  person  has. 
a  legal  right.  The  Chancellor  is  mistaken 
when  Be  likens  this  to  the  case  of  Maze  and 
Hamilton.*  If  the  cases  were  alike,  as  he 
states  them  to  be,  this  court  would  have 
established  the  present  decree  without  a  dis- 
senting voice;  and  notwithstanding 
48  the  criticisms  *that  have  been 
passed,  upon  that  decision,  this  court 
upon  a  revision  of  that  case  consider  it  to 
have  been  determined  in  strict  conformity 
with  the  law,  and  agreeably  to  the  princi' 
pies  of  equity.  But  how  was  the  case  of 
Maze  and  Hamilton?  Maze's  settlement 
was  in  1764;  Hamilton's  not  until  1770* 
Maze  constantly  asserted  his  claim  of  set' 
tlement  right.  In  June  1775,  Hamilton 
surveyed  1100  acres  including  Maze's  settle- 
ment, and  pending  the  dispute  got  out  his 
patent.  The  act  of  1779  established  the 
right  of  prior  settlers,  and  give  pre- 
emption when  vacant  lands  are  to  be  found 
adjoining.  Though  in  that  case  the  settle- 
ment was  Maze's,  yet  the  adjoining  \ands 
which  would  otherwise  have  been  for  pre- 
emption, were  not  vacant,  having  been 
surveyed  by  Hamilton  under  the  authority 
of  the  Greenbrier  company,  anterior  to  the 
act  of  1779.  This  court  therefore  consid- 
ered that  Maze  had  a  right  to  his  settle- 
ment, &  Hamilton,  having  a  right  prior  to 
that,  under  the  law  of  1779,  was  entitled  to 
the  remainder  of  bis  patent,  and  so  deter- 
mined it,  with  liberty  to  Maze  to  survey 
his  pre-emption  wheresoever  else  he  could 
iind  vacant  land,  and  reversed  the  decree. 
What  is  this  case?  Culbertson  proves 
his  prior  settlement  incontestably,  in  which 
is  included  C^arlow's  survey.  Burnsides,  not 
till  1786,  (long  after  the  determination  in 
favor  of  Reid  in  the  General  Court,)  made 
his  survey,  and  fraudulently  obtained  his 
patent  for  the  settlement,  and  for  pre- 
emption in  the  vacant  lands  adjoining. 
Until  then,  we  hear  of  no  title  in  the 
adjoining  lands  in  any  body.  Therefore  his 
patent  was  founded  upon  a  rotten  founda- 
tion, (so  far  as  it  included  the  settlement 
and  pre-emption,)  it  being  upon  the  judg- 
ment of  the  commissi  on er^,  which  was 
declared  void  by  the  General  Court.  An 
attention  to  dates  will  point  out  the  dis- 
tinction between  the  two  cases.  In  the 
case  at  bar,  the  pre-emption  of  Samuel 
Culbertson  is  made  to  yield  to  the  patent  of 
Burnsides,  altho'  the  lands  adjacent  to  Cul- 
bertson's  prior  settlement  were  vacant  at  the 
time  of  the  judgment  of  the  General  Court 
in  1784,  establishing  Culbertson's  settlement 
and  pre-emption.  Burnside's  survey  was 
not  made,  nor  his  patent  obtained  till  1786, 
and  that  by  fraud,  imposing  on  the  agent 
of  the  loyal  company  the  commissioners 
certificate  in  1781,  which  had  been  vacated 
by  the  General  Court. 

The  decree  of  the  High  Court  of  Chan- 
cery is    therefore   erroneous   in    this,    that 

*See  Appendix. 
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after  setting  aside  Burnside's  patent  for 
fraud,  so  far  as  it  comprehended  the  lands 
adjudged  by  the  General  Court  in  1784  to 
Samuel  Culbertson  for  his  settlement  right, 

it  makes  the  pre-emption  claim  of  the 
49        said     Culbertson,    founded     on    *the 

said  judgment,  yield  to  the  patent 
of  the  said  Burnsides,  which  was  not  ob- 
tained until  1786,  upon  a  survey  made  in 
that  year. 

The  decree  is  to  be  reversed,  and  it  is 
now  decreed  that  a  survey  be  made  of  400 
acres  for  Culbertson*s  settlement  right, 
and  600  acres  adjoining,  which  may  be  laid 
down  as  either  party  may  require,  to  enable 
the  Qjurt  of  Chancery  to  determine  as 
to  the  reasonableness  of  the  location ;  that 
the  patent  to  Burnsides  be  also  surveyed 
and  laid  down  to  shew  how  much  it  includes 
of  the  1000  acres.  And  when  this  shall  be 
adjusted,  the  court  doth  adjudge  &c.  that 
Burnsides  do  convey  to  the  said  A.  Reid 
the  inheritance  of  so  much  of  the  1000  acres 
as  shall  be  found  to  lie  within  the  bounds 
of  Burnside's  patent,  with  warranty  against 
himself  and  all  claiming  under  him,  and 
deliver  possession  thereof  upon  his  paying 
to  the  said  Burnsides  at  the  rate  of  ;^3  per 
hundred  acres,  for  the  quantity  so  to  be 
conveyed :  That  as  to  those  1000  acres,  the 
bill  of  Burnsides  be  dismissed,  and  as  to 
the  residue  of  the  lands  contained  in  the 
patent,  that  the  bill  of  Reid  be  dismissed, 
and  that  Burnsides  pay  costs  in  each  suit 
in  the  High  Court  of  Chancery. 


SO  »APRIL  TERM,  1795. 

James  Hendricks  &  Jesse  Taylor   v. 
John   Dundass. 

April  Term.  1795. 

Execution  of  Proce««— Power  of  Court  over.*— Eyery 
Court  has  a  power  to  watch  over  the  execution  of 
its  process,  and  where  it  hath  been  irregularly,  or 
fraudulently  executed,  to  quash  It. 

Replevy  Bond-When  Quashed.— If  the  Commissioners 
who  take  a  replevy  bond  act  Improperly,  the 
Court  will  on  motion,  quash  the  bond. 

In  consequence  of  the  opinion  of  this 
court  (see  ante  Vol.  I.  p.  92)  Dundass 
moved  the  County  Court  of  Fairfax  to 
quash  the  first  execution  and  replevy  bond, 
principally,  because  the  former  issued  with- 


•Execution  of  Process— Power  of  Court  over.— Every 

court  has  a  perfect  rlgrht  to  watch  over  the  execu- 
tion of  its  judfirments,  and  where  its  process  has 
been  irregrularly  or  fraudulently  executed,  to  quash 
it.  as  beinsT  the  best  and  speediest  mode  of  doing- 
justice.  To  this  point,  see  the  principal  case  cited 
In  Suavely  v.  Harkrader,  aOGratt  492:  Steele  v.  Boyd, 
6  Leiffh  553.  29  Am.  Dec.  220. 

In  Windrum  v.  Parker,  2  Leigrh  367,  the  court  said: 
"The  cases  of  Taylor  v.  Dundass,  1  Wash.  94,  Hen- 
dricks r.  Dundass,  2  Wash.  50.  Downman  v.  Chlnn.  2 
Wash.  303.  suffice  to  show,  that  it  has  been  the  con- 
stant and  approved  practice  of  our  courts,  to  exer- 
cise the  power  of  quashlngr  process  which  has  ir- 
regTilarly  issued,  or  been  abused  in  the  execution 
of  it.  on  motion." 

Execution— Quashin^r  after  Return  Day— Motion  of 
Plaintiff.— The  principal  case  is  cited  in  Relnhard  v. 
Baker.  13  W.  Va.  809.  810.  as  authority  for  the  propo- 
sition that  an  execution  may  be  quashed  after  the 
return  day.  and  on  the  motion  of  the  plaintiff  In 
the  execution.  The  court  said  farther,  that  this 
practice,  of  quashlngr  an  execution  after  return  day, 
is  incidentally  recog-nlzed  and  Impliedly  approved 
in  Claiborne  v.  Gross.  7  Leiirh  844,  and  In  Beale  v. 
Botetourt  Justices,  10  Gratt  282. 

Same— Quashing— Necessity  of  Notice.— And  that  a 


out  his  order,  or  permission,  and  was  un- 
fairly execu*:ed.  The  County  Court  quashed 
the  execution  and  replevy  bond,  from  which 
an  appeal  was  entered  by  Taylor,  after  hav- 
ing stated  the  grounds  of  it  in  a  bill  of 
exceptions,  made  part  of  the  record.  The 
substantial  parts  of  the  bill  are,  that  it  ap- 
peared in  evidence  to  the  court,  that 
Dundass  was  in  Philadelphia  at  the  time  the 
execution  issued.  That  it  was  done  at  the 
request  of  Taylor,  but  in  the  presence  of, 
and  with  the  assent  of  Mr.  Lee,  (who  had 
been  attorney  for  Dundass,  in  a  suit  in 
chancery  brought  to  injoin  the  judgment 
obtained  at  law  by  Dundass,  but  who  was 
not  his  attorney  in  that  cause, )  and  that 
of  Mr.  Hepburn,  the  partner  &  father  in 
law  of  Dundass;  but  that  the  debt  in  ques- 
tion belonged  exclusively  to  Dundass,  hav- 
ing been  due  to  him  before  either  of  the 
above  connections  took  place  with  Hepburn, 
who  had  no  authority  from  Dundass  to 
transact  this  business.  That  after  Dun- 
dass returned  from  Philadelphia,  he  gave 
notice  to  Taylor,  and  to  the  attorney  of 
Hendricks,  that  he  should  appeal  to  the 
County  Court  of  Fairfax  from  the  opinion 
of  the  commissioners  who  took  the 
replevy  bond,  and  should  move  the 
51  *court,  to  adjudge  the  security  taken 
by  them  insuflScient,  and  further  to 
do  whatever  the  law  should  authorise  in 
that  behalf,  to  the  end,  that  the  said  debt 
and  costs  might  be  satisfied.  But  that  no 
motion  was  made,  or  other  proceedings  had 
under  that  notice.  That  the  agent  of  Tay- 
lor who  pursued  Hendricks  into  the  county  of 
Cumberland,  informed  the  commissioners, 
that  James  and  John  Hendricks  had  left 
Alexandria  greatly  in  debt,  and  were  con- 
sidered as  bankrupts,  but  did  not  inform 
them  that  he  was  the  agent  of  Taylor. 

The  District  Court  of  Dumfries  affirmed 
the  judgment  of  the  Connty  Court,  after 
examining  witnesses,  whose  testimony  is 
also  made  part  of  the  record.  The  amount 
of  the  evidence  is,  that  the  person,  who 
was  sent  into  Cumberland  County  by 
Taylor  with  the  execution,  went  with  the 
permission  of  Hepburn,  and  that  Hepburn 
and  Dundass  never  intermeddled  in  the 
separate  business  of  each  other. 

Campbell  for  the  appellants.  I  doubt  the 
power  of  any  court  to  set  aside  a  replevy 
bond,  on  account  of  the  insufficiency  of  the 
security,  unless  the  mode  of  proceeding, 
by  an  appeal  from  the  opinion  of  the  com- 
missioners, which  is  specially  authorised 
by  the  act  of  Assembly,  be  pursued. 

At  all  events  I  contend,  that  a  bond  taken 


party  may.  without  any  previous  notice,  move  the 
court  to  direct  an  execution  to  be  issued  (where  the 
clerk  refuses  to  Issue  one)  as  well  as  he  can  move 
the  court  to  quash  an  execution,  without  notice,  see 
the  principal  case,  and  Taylor  v.  Dundass.  1  Wash. 
93,  cited  In  Com.  v.  Hewitt,  2Hen.  &,  M.  185. 

Same— Bond— Right  off  Creditor  to  Qaash.— As  to  the 
point  that  a  creditor  cannot,  without  ffood  caase, 
quash  the  bond  which  has  supplied  the  place  of  a 
levy,  and  so  be  remitted  to  his  orig-inal  Judgment, 
see  the  principal  case  cited  in  G^arland  v.  Lynch,  1 
Rob.  662.  In  this  case  the  court  said:  "Nor  has  it 
been  decided  that  the  creditor  has  no  right  to  quash 
except  for  apparent  defects.  The  contrary  may  be 
Implied  from  the  case  of  Hendricks  v.  Dundats,  above 
cited.  There  the  motion  was  made  and  sustained 
upon  proof  that  the  execution  issued  without  au- 
thority." The  principal  case  is  the  sequel  to  Taylor 
v.  Dundass.  1  Wash.  02. 

See  monographic  note  on  '^Executions"  appended 
to  Paine,  Surv.,  etc.,  v.  Tutwiler,  27  Gratt.  440. 
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under  the  direction,  and  with  the  appro- 
bation of  those  who  by  the  law  are  consti- 
tuted Judges  for  this  purpose,  will  be 
considered  as  valid  until  the  contrary  ap- 
pear. No  presumption  can  lie  against  the 
acts  of  persons  thus  constituted,  and  if  a 
court  undertake  to  annul  them,  the  reasons 
oug'ht  plainly  to  appear. 

This  record  exhibits  but  a  single  ground, 
and  therefore  it  will  be  supposed,  that  none 
other  was  urged,  or  proved ;  it  is,  that  the 
execution  issued  without  authority. 

This  is  a  mere  dispute  about  a  fact,  and 
there  tore  the  court  must  decide  according 
to  the  ordinary  rules  of  evidence.  The 
mind  cannot,  after  a  view  of  the  testimony 
stated  in  the  record,  withhold  its  assent 
from  this  truth.  That  the  execution  was 
ordered  by  persons  having  special,  or  gen- 
eral authority  from  Dundass  to  act  as  they 
did.  The  Attorney,  and  the  father  in  law 
and  partner,  in  the  absence  of  the  plain- 
tiff, place  themselves  in  his  stead;  from 
the  relative  situation  of  the  parties,  such  a 
power  is  fairly  to  be  presumed.  But  that 
which  confirms  this  presumption  to  the 
satisfaction  of  the  most  incredulous  mind 
is,  that  after  Dundass  returned  home,  in- 
stead of  disavowing  the  act  as  unauthorized, 
he  recognizes  it,  and  takes  steps,  not  to 
avoid     the     proceedings,     but     to    affirm 

the  execution,  and  to  obtain  better 
52        *security  under  the  act  of  1787.*    Now 

if  the  original  act  was  not  his,  he 
should  not  have  taken  it  up  where  he  found 
it,  but  should  have  protested  acrainst  it 
from  the  beginning.  This  solemn  recogni- 
tion does  completely  conclude  him  now 
from  denying  the  authority  of  those  whose 
act  he  has  ratified. 

Washington  for  the  appellee.  An  infe- 
rior court  ought  always  to  be  considered  as 
having  decided  right,  unless  the  contrary 
appear  upon  the  record  to  the  appellate 
court.  .  This  is  a  principle  universally  ad- 
mitted. The  County  and  District  Courts 
have  quashed  the  replevy  bond;  and  the 
appellant  complains  that  they  have  erred. 
It  becomes  him  then  to  point  out  the  error, 
and  to  prove  it  by  the  record.  He  attempts 
it,  by  presuming  that  Mr.  Lee  as  the  attor- 
ney, and  Mr.  Hepburn  as  the  partner  and 
father  iA  law  of  the  appellee,  were  cloathed 
with  authority ;  he  does  not  pretend  that  it 
is  proved,  nor  does  it  follow  as  a  necessary 
consequence  from  the  connexion  with  the 
appellee.  Even  if  the  attorney  who  obtains 
the  judgment,  may  order  the  execution,  (of 
which  I  much  doubt)  yet  surely  one  not 
concerned  in  the  action  at  law,  can  have 
no  authority  to  do  it.  Neither  can  a  father 
in  law,  or  partner,  dispose  of  the    property 


*Ch.  "i.  I  5.  "In  any  case  where  the  creditor,  his 
airent  or  attorney  shall  be  dissatisfied  with  the 
innnfflciency  of  the  security  admitted  by  such  val- 
uers, it  shall  be  lawful  for  such  creditor  to  appeal 
to  tbe  next  court  to  be  held  for  the  county  or  cor- 
poration, thereupon  erivinsr  notice  thereof  to  the 
debtor  or  his  attorney:  and  if  such  court  shall  be  of 
opinion  that  the  security  so  admitted  was  insuffi- 
cient, the  execution  upon  which  such  security  was 
admitted  shall  be  deeifaed  and  taken  as  a  lien  upon 
the  (roods  and  chattels  of  such  debtor,  and  shall  not 
"be  discharsred  but  upon  payment  of  the  debt  aod 
costs,  or  render  of  other  sufficient  security  satisfac- 
tory to  the  court,  and  moreover  the  bond  and  se- 
carity  s^iven  by  such  debtor  shall  remain  valid  until 
such  counter  security  be  fflven."— Note  In  Orlsrinal 
Edition. 


belonging  exclusively  to  his  son  in  law,  or 
partner.  It  is  contended  that  presump- 
tions are  inadmissible  to  defeat  a  forthcom- 
ing bond.  This  is  very  true,  and  with  less 
reason  ought  they  to  be  received  against 
a  judgment  which  is  a  more  sacred  thing. 
But  it  is  said,  that  Dundass  has  ratified  the 
act.  If  by  mistaking  his  right ;  if  by  mis- 
conceiving the  law,  he  supposed  that  the 
remedy  first  contemplated  was  the  best,  or 
perhaps  the  only  one,  is  he  therefore  to  be 
concluded,  tho'  upon  better  advice  he  de- 
termined not  to  proceed  in  that,  but  in 
some  other  mode?  Unquestionably  not. 
The  court  of  Fairfax  was  satisfied  upon 
this  point,  or  else  they  would  not  have 
given  the  judgment  they  did.  It  does  not 
appear  that    all  the    evidence    which 
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was    given,    was    ^spread    upon    the 


record.  Presuming  therefore  in  favor 
of  the  judgment,  as  is  always  done  in 
favor  of  a  general  verdict,  (which  would 
not  have  been  found  unless  the  essential 
facts  had  been  proved,)  this  court  must 
affirm  the  judgment,  so  far  as  it  depends 
upon  the  weight  of  evidence. 

The  court  were  not  bound  to  state  the 
reasons  of  their  judgment.  The  party  ob- 
jecting to  it,  was  bound  to  furnish  an  ap- 
pellate court  with  the  same  lights  to  decide 
by,  as  the  inferior  court  had,  and  there- 
fore should  have  stated  the  whole  evidence. 
The  consequence  of  his  not  having  done 
it  is,  that  if  this  court  were  to  reverse  the 
judgment,  they  would  do  it  in  the  dark, 
because  the  inferior  court  may  have 
quashed  the  bond  for  fraud  in  taking  it, 
and  this  court  might  say  they  did  right, 
if  they  had  the  same  evidence  before  them 
that  that  court  had. 

Campbell  in  reply.  I  do  not  say  that  any 
one  fact  in  this  cause  proves  the  authority 
by  which  this  execution  issued.  But  as 
the  whole  question  turns  upon  the  weight 
of  evidence  and  the  conviction  it  brings  to 
the  mind.  It  is  fair  to  contend  as  I  have 
done,  that  the  relative  situation  of  Lee  and 
Hepburn  with  Dundass,  supported  by  his 
after  recognition,  is  conclusive  to  prove 
that  they  acted  by  authority. 

LYONS  J.  It  is  unnecessary  to  decide, 
whether  the  execution  in  this  case  issued 
by  sufficient  authority  or  not,  the  opinion 
of  the  court  being  with  the  appellee  upon 
another  point.  It  may  suffice  to  observe, 
that  the  permission  obtained  from  Mr. 
Hepburn  and  Mr.  Lee,  was  merely  intended 
as  a  favor  to  Taylor,  and  ought  not  to  have 
turned  to  the  disadvantage  of  the  person 
on  whose  account  they  acted.  This  tho'* 
not  expressed,  must  have   been  understood. 

The  facts  stated  upon  this  record  certainly 
exhibit  as  strong  a  case  as  can  be  imagined, 
to  warrant  the  interposition  of  the  court, 
whose  justice  was  so  glaringly  attempted  to 
be  eluded  and  abused.  The  execution  is 
carried  by  the  agent  of  Taylor  into  a  dis- 
tant county  in  pursuit  of  Hendricks,  who, 
with  his  property,  was  removing  from  the 
reach  of  his  creditors.  It  is  there  levied 
upon  his  property,  and  the  commissioners 
are  informed  that  both  James  and  John 
Hendricks  had  left  Alexandria  greatly  in 
debt;  were  there  considered  as  bankrupts, 
and  were  clandestinely  removing  from 
thence.      Notwithstanding     this    caution. 
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they  restore  the  debtor  his  property  upon 
his  giving  a  twelve-months  bond,  and  ac- 
cept his  brother  as  security  who  was  then 
absconding  with  his  property,  and  as  well 
as    the  principal    was    considered  as  being 

insolvent.     Such  conduct  in  the  com- 
54        missioners,    if    it    deserve   *not    the 

epithet  of  fraud,  was  certainly  highly 
improper  and  unjustifiable.  Tho'  they 
might  have  been  made  liable,  yet  a  shorter 
and  more  effectual  method  was,  for  the 
court,  whose  process  had  been  thus  abused, 
to  quash  the  execution.  That  such  a  right 
belonged  to  that  court,  cannot  be  ques- 
tioned. Were  it  otherwise,  it  would  be  in 
vain  for  courts  of  justice  to  render  their 
judgments.  If  this  charge  against  the 
commissioners  were  unfounded,  the  appel- 
lant has  had  time  enough  to  justify  their 
conduct.  The  insolvency  of  the  security 
was  suggested  by  the  appellee,  yet  no  at- 
tempt has  been  made  to  disprove  it.  Upon 
the  whole,  we  are  clearly  of  opinion,  that 
every  court  hath  a  perfect  right  to  watch 
over  the  execution  of  its  judgments,  and 
where  its  process  hath  been  irregularly,  or 
fraudulently  executed,  to  quash  it,  as  being 
the  best  and  speediest  mode  of  doing  jus- 
tice, and  that  in  this  case,  the  court  had 
sufficient  ground  to  afford  this  summary 
interposition. 
Judgment  affirmed. 


James  Ferguson  and  Two  Others  v. 
Moore. 

April  Term,  1705. 

Replevy  Bond— DIstresB  lor  Rent— Return  of  Bond— 
Execution  of  Bond.— A  bond  taken  upon  replevylnsr 
property  distrained  for  rent,  must  be  returned  to 
the  Court  to  whicb  tbe  officer  levying  the  distress 
beloners,  or  to  tbe  Ck)urt  of  tbat  county  in  wbicb 
tbe  land  lies.  Sucb  a  bond  is  srood  if  executed  by 
tbe  original  lessee,  tbonirb  be  be  not  tbe  tenant  In 
actual  possession,  nor  tbe  owner  of  tbe  property 
distrained,  if  be  batb  assigned  bis  lease  to  a  tbird 
person,  witbout  the  privity,  or  asseyt  of  the  les- 

DIstroM  for  Rent— Sale.*— Property  restrained  for 
rent  can  be  sold  only  by  an  officer  duly  qualified 
as  sucb:  as  by  a  Sheriff,  or  Constable. 

The  appellee  directed  a  distress  to  be 
made  upon  the  property  of  M'Rae  his  ten- 
ant, for  the  rent  of  a  house,  situate  in  the 
town  of  Petersburg,  by  the  serjeant  of  the 
Court  of  Hustings  of  the  said  town,  which 
being  replevied  for  three  months,  a  bond 
was  executed  by  the  appellants,  and  was 
returned  into  the  County  Court  of  Dinwid- 
dle, and  on  motion  of  the  landlord,  judg- 
ment was  rendered  thereon  in  the  same 
'court.  The  defendants  below,  filed  excep- 
tions to  the  judgment,  and  assigned  the 
following  objections  to  it.  1st,  That  the 
bond  was  not  executed  by  M*Rae,  the  ten- 
ant in  possession,. nor  by  the  owner  of  the 
goods  distrained,— 2d,  That  the  court  had 
no  jurisdiction  over  the  cause,  it  appearing 
from  the  face  of  the  bond  that  it  was  taken 
by  the  serjeant  of  the  corporation  of  Peters- 
burg.—3d,  That  James  Ferguson  one  of 
the  obligors,  was  the  original  lessee  of  the 
premises,  and  assigned  his  interest  in  the 
term  to  John  M'Rae  the  present  tenant  in 
possession,  without  the  privity  or  consent 
of  the  lessor. 


*Tbe  principal  case  is    cited   with   approval   in 
Smith  v.  Ambler.  1  Munf.  688.  509. 


Upon  an  appeal  to  the  District  Court,  of 
Petersburg  the  judgment  was  there  affirmed. 
To  this  judgment,  a  supersedeas  was^ 
awarded  by  this  court. 

Marshall  for  the  appellant.  It  is  a  prin- 
ciple founded  in  much  reason,  and  has 
often  been  approved  in  this  court, 
55  that  *where  a  statute  authorises  a 
summary  remedy  unknown  to  the 
common  law,  the  provision  of  such  a  stat- 
ute must  be  literally  and  strictly  pursued. 
The  act  of  Assembly  (see  the  old  body  of 
laws  p.  202)  directs  the  bond  to  be  given 
by  the  tenant  or  owner  of  the  goods,  and 
where  that  is  the  case,  a  judgment  may 
be  obtained  upon  such  bond,  by  motion. 
But  the  bond  in  question  ts  stated  to  have 
beeti  executed  by  persons  not  coming  within 
this  description,  and  is  therefore  not  en- 
titled to  the  benefit  of  this  law. 

As  to  the  question  about  jurisdiction, 
there  is  more  difficulty.  The  law  requires 
the  bond  to  be  returned,  but  does  not  point 
out  the  court  to  which  the  return  is  to  be 
made.  Upon  the  reason  of  the  case,  I 
should  suppose,  that  it  ought  to  be  made 
to  that  court,  to  which  the  officer  takingr 
the  distress  belongs,  because  if  it  might 
in  this  case  be  made  to  Dinwiddle  County 
Court,  it  might  be  made  to  any  court  in 
Virginia.  Such  a  construction  is  tea 
unreasonable  and  absurd  to  be  admitted 
for  a  moment.  Upon  this  xecord,  the  court 
cannot  judicially  know  that  Petersburgh 
is  in  the  county  of  Dinwiddle,  and  there- 
fore the  argument  ab  inconvenienti  is  as 
strong,  as  if  in  truth  the  bond  had  been 
returned  to  Monongalia  Court,  and  the 
judgment  rendered  there.  But  if  the  court 
can  properly  take  notice,  that  Petersburgh 
is  in  the  county  of  Dinwiddle,  I  should 
then  contend,  either  that  the  bond  should 
have  been  taken  by  the  officer  of  Dinwid- 
dle County  Court,  or  as  the  case  has  hap- 
pened, that  it  should  have  been  returned  to 
the  corporation  court  of  Petersburgh. 
There  can  be  no  doubt,  but  that  this  latter 
court  had  jurisdiction  of  the  case  under 
the  act  of  1787,  if  the  parties  lived  within 
the  limits  of  the  corporation. 

Wickham  for  the  appellee.  I  admit,  that 
if  this  were  a  common  law  right  taken 
away  by  the  act  of  Assembly,  the  prin- 
ciple laid  down  by  Mr.  Marshall  in  dis- 
cussing his  first  point,  might  be  correct. 
Such  is  the  case  of  a  security,  who  is 
permitted  by  particular  law  of  this  state 
to  obtain  a  judgment  upon  motion  against 
the  principal  obligor,  for  money  which  he 
has  been  obliged  to  pay  for  him.  In  sucb 
a  case,  the  principal  is  deprived  of  a  trial 
according  to  the  forms  of  the  common  law, 
and  may  therefore  with  propriety  Insist 
upon  a  strict  adherence  to  the  law,  afford- 
ing this  summary  remedy. 

But  in  the  case  now  under  consideration, 
the  bond  given  upon  repleving  property 
distrained,  has  its  t)rigin  in  the  act  of  As- 
sembly, and  is  provided  for  the  benefit  of 
the  tenant.  Without  such  legislative  in- 
terposition,   the  property   would  have  been 

subject  to  an  immediate  sale. 
56  *The    second    objection    is    to  the 

jurisdiction  of  the  court  where  the 
judgment  was  rendered.  The  act  of  As- 
sembly   does    not    require  that   a  distress 
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should  be  made  bj  an  ofiBcer,  much  less  by 
"the  officer  of  a  particular  court.  The  land- 
lord may  personally,  or  by  his  bailiff  take 
A  distress  as  well  under  the  act  of  22, 
^eo.  II,  C.  10,  as  he  might  have  done  if 
that  law  had  never  been  made. 

A  constable  is  not  the  officer  of  a  court, 
.and  yet  no  one  will  doubt,  but  that  he  may 
levy  a  distress  for  rent.  Why  is  the  bond 
to  be  returned  to  one  court  more  than  an- 
other? The  property  may  be  distrained  in 
a  county  remote  from  that  in  which  the 
land  lies,  as  where  it  is  fraudulently  re- 
moved for  the  purpose  of  defeating  the 
landlord's  remedy.  Would  it  be  contended 
in  such  a  case,  that  the  officer  must  return 
the  bond  to  the  court  of  the  county  in 
which  the  goods  were  found,  because  he 
belonged  to  that  court?  But  the  motion 
-could  not  be  made  in  that  court,  because  it 
is  local  in  its  nature,  of  course  it  could  be 
made  no  where.  The  act*  of  22,  Geo.  II, 
-C.  10,  which  authorises  the  taking  of  a 
distress  in  such  a  case  out  of  the  county  in 
which  the  land  lies,  does  not  speak  of  an 
officer  at  all,  but  authorises  any  person 
(for  that  purpose  empowered  by  the  land- 
lord) to  seize  and    sell  the  property. 

The  Serjeant  in  this  case  may  have  been 
the  special  bailiff  of  the  landlord  for  any 
thing  that  this  court  can  know. 

It  is  not  necessary  in  order  to  enable  the 
tenant  to  replevy,  that  the  distress  should 
have  been  made  by  an  officer.  If  indeed  a 
sale  had  been  made,  it  might  perhaps  have 
required  the  aid  of  the  sheriff. 

It  is  observable,  that  the  remedy  by  mo- 
tion upoDi  bonds  of  this  kind,  is  not  given 
by  the  act  of  1748,  which  authorises  the 
taking  of  them,  but  by  that  of  1769,  C.  4, 
2  5 ;  and  in  this  law,  the  officer  is  not  r^"- 
•quired  to  return  the  bond  at  all.  But  if 
this  were  otherwise,  yet  pr'M^ess  may  be 
returned  by  a  sheriff  to  a  court,  of  which 
he  is  not  the  officer. 

It  is  objected  that  the  bond  was  not  exe- 
•cnted  by  the  tenant  in  possession,  nor  by 
the  owner  of  the  goods  distrained.  I  do  not 
find  that  this  is  necessary.  The  law  au- 
thorises the  replevy,  upon  the  tenant  giv- 
ing good  security  to  the  officer.  This  he 
may  do  without  executing  the  bond  him- 
self. Suppose  an  infant  to  be  the  tenant. 
He  could  not  give  a  bond,  which  could  bind 
him ;  it  would  be  void  by  law,  and  yet  if 
lie  did  not  do,  what  the  law  would  declare 
to  be  invalid  if  done,  he  would  be  deprived 
of  the  benefit  of  replevying,  unless 
S7  he  were  permitted  to  give  *other  se- 
curity. So  too,  the  tenant  might  be 
absent  when  the  distress  was  taken,  and  yet 
a  friend  might  be  willing  to  relieve  his 
property  by  becoming  his  security.  But 
if  it  were  necessary  that  the  bond  should  be 
executed  by  the  tenant  in  possession,  the 
assignment  having  been  made  without  the 
privity  of  the  landlord,  M'Rae  cannot  be 
considered  as  the  tenant  in  ^ssession. 

Mr.  Ronold  on  the  same  side,  observed, 
that  the  act  making  use  of  a  common  law 
term,  it  must  be  construed  according  to 
the  understanding  of  the  common  law ;  and 
if  so,  a  bailiff  is  an  officer  in  a  case  like 
the  present. 

Marshall  in  reply.  If  a  distress  had 
been    made   at  common   law,    and   a   bond 


given  similar  to  the  present,  no  motion 
could  have  been  made  to  recover  the  amount 
of  it,  though  at  common  law  the  landlord 
might  have  immediately  sold  the  property. 
But  the  remedy  which  the  party  has  pur- 
sued, is  merely  statutary,  and  being  a  sum- 
mary one,  the  law  must  be  strictly  pursued. 

It  is  true  that  the  act  of  1769  gives  the 
remedy  by  motion  on  bonds  of  this  sort, 
but  it  was  the  act  of  1748  which  authorised 
the  taking  of  them,  and  that  law  directs 
them  to  be  returned.  The  original  lessee, 
by  the  assignment,  departed  with  all  his 
interest,  and  his  assignee  became  the  ten- 
ant in  possession,  and  could  alone  give  the 
bond. 

LYONS  J.  The  first  objection  made  by 
the  appellant's  counsel  to  the  judgment  in 
this  case  is,  that  the  bond  was  not  executed 
by  the  tenant  in  possession,  nor  by  the 
owner  of  the  property  distrained.  The  court 
are  of  opinion  that  M'Rae  cannot  be  con- 
sidered as  the  tenant  in  possession,  the 
assignment  having  been  made  to  him 
without  the  privity  or  assent  of  the  lessor. 
The  lessor  is  not  bound  thereby,  but  may 
still  consider  the  original  lessee  as  his  ten- 
ant, and  therefore  it  is  sufficient  under  the. 
law,  that  the  bond  was  executed  by  him. 

The  second  objection  is  to  the  jurisdic- 
tion of  the  County  Court  of  Dinwiddle.  It 
is  true,  that  at  common  law,  a  distress 
might  be  levied  by  any  private  person  au- 
thorised by  the  landlord  for  that  purpose, 
but  it  is  equally  true,  that  such  person  so 
appointed,  had  no  right  to  sell  tlie  property 
destrained,  or  to  take  a  replevy  bond.  The 
power  of  selling  is  given  by  statutes  in 
England,  and  by  an  act  of  Assembly  in 
this  state,  and  can  only  be  done  by  an 
officer ;  that  is,  by  one  duly  qualified  as  such. 
And  whether  that  officer  be  a  sheriff,  or  a 
constable,  they  are  both  appointed  by  the 
court,  are  considered  as  being  persons  of 
credit  and  of  good  character,  and  by  such 
a  person,  the  bond  so  taken  is  to  be  re- 
turned. But  then  the  question  is,  to 
58  what  court  is  the  *bond  to  be  re- 
turned? The  answer  is  an  obvious 
one,  and  results  from  the  nature  of  the 
case.  It  should  be  to  that  court  to  which 
the  officer  belongs,  of  which  he  is  the 
representative,  and  whose  orders  and  proc- 
ess he  is  bound  to  obey  and  execute, 
or  to  the  court  of  that  county,  in  which 
the  land  lies.  This  must  be  a  general 
rule,  unless  in  some  special  case  where 
the  law  hath  otherwise  directed,  and  which 
on  that  account  will  form  an  exception. 
This  case  comes  properly  within  that  rule, 
tho'  no  precept  issues  from  ahy  court. 

Consider  what  would  be  the  situation  of 
both  parties,  were  the  law  otherwise.  If 
the  sheriff  may  return  the  bond  to  a  court 
whose  officer  he  is  not,  he  may  return  it  to 
any  court  in  the  commonwealth,  which 
might  prove  as  inconvenient  to  the  land- 
lord, as  to  the  tenant.  If  the  bond  be  de- 
livered to  the  party,  the  same  reason 
requires  that  the  motion  should  be  made  in 
the  same  court  which  would  have  had  juris- 
diction, in  case  the  sheriff  had  returned 
it  according  to  the  rule  before  mentioned. 

The  above  observations  are  intended  to 
shew  the  necessity  of  confining  the  return 
to   some    particular  court,    and    is  a  com- 
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plete  answer  to  the  supposed  case  of  a  dis- 
tress made  in  a  different  county,  from 
that  in  which  the  land  lies,  in  which  case, 
the  bond  should  be  returned  either  to  the 
court  of  the  county  in  which  the  land  lies, 
or  to  that  to  which  the  officer  belongs. 
Judgment  reversed. 


Currie  v.  Donald. 

April  Term,  179S. 

Deed— Indenting— Recordation- Validity  between  Par- 
ties •— A  deed,  thoasrh  neither  indented,  nor  re- 
corded, is  valid  between  the  parties,  under  the  Act 
of  1748.  and  is  suflllclent  to  pass  an  estate. 

Deed  Indented.— A  deed  beglnniner  '*  This  Indenture," 
is  a  deed  indented  to  every  lesral  purpose. 

Deed -Delivery-Evidence. t— Witnesses  attesting  the 
delivery  of  a  deed,  shall  not  afterwards  be  ad- 
mitted to  disprove  it. 

Same -Same-Escrow,  t -If  a  deed  be  Intended  to  be 
delivered  as  an  escrow,  it  ought  to  be  so  stated. 

In  an  ejectment  brought  by  the  lessee  of 
the  appellant  against  the  appellee,  in  the 
Court  of  Hustings  of  the  city  of  Richmond, 
the  appellee  at  the  trial,  to  shew  that  the 
title  was  out  of  the  appellant,  offered  in 
evidence  a  deed  from  the  appellant  to  Hun- 
ter Banks  &  Co.  whereby  he  conveyed  to 
them  in  fee  simple  the  demised  premises. 

The  deed  being  objected  to,  and  the  ob- 
jections over-ruled  by  the  court,  a  bill  of 
exceptions  was  filed,  stating  that  the  deed 
was  neither  indented,  nor  had  it  been  re- 
corded ;  also,  that  no  proof  of  its  delivery 
was  given  except  the  following,  to  wit: 
one  of  the  subscribing  witnesses  did  not 
recollect  that  it  was  delivered,  but  was  sure 
that  he  should  not  have  attested  it  unless 
he  had  seen  the  appellant  sign  and  seal  it, 
or  heard  him  acknowledge  that  he  had  done 
so.  Another  of  the  subscribing  wit- 
59  nesses  did  not  *recollect  the  deli  very, 
but  is  sure  that  he  should  not  have  at- 
tested it,  unless  he  had  heard  the  appellant 
acknowledge  it  as  his  act  and  deed,  for  the 
purposes  therein  mentioned,  as  it  was  his 
constant  custom  to  require  such  acknowl- 
edgment. The  third  subscribing  witness 
was  out  of  the  country,  and  the  fourth  in- 
terested, but  their  hand  writing  was 
proved.  A  witness  who  had  not  attested 
the  deed,  deposed,  that  the  deed  was  deliv- 
ered to  him  by  some  person  to  examine,  but 
whether  by  Currie  or  Hunter    he  could  not 


*Unrecorded  Deed.— That  a  deed  put  upon  the 
record,  without  the  proof  and  authentication 
redulred  by  law,  is  to  all  Intents  and  purposes  an 
unrecorded  deed,  see  Doswell  v.  Buchanan.  8  Leigh 
378.  citing  Turner  v.  Stlp,  1  Wash.  3^9;  Currie  v. 
Donald,  2  Wash.  59.  W.  The  principal  case  Is  cited 
with  approval  in  Johnston  v.  Slater.  U  Gratt.  825. 

Same  —  Validity  between  Parties.  —  The  principal 
easels  cited  in  MeCandlish  v.  Keen.  13  Gratt.  630.  to 
the  point  that  a  deed  of  trust,  thougrh  unrecorded. 
Is  yet  e^ood  and  valid  as  between  the  parties.  See 
Turner  v.  Stlp,  1  Wash.  319. 

^Acknowled^rment  off  Deed -Evidence  of  Delivery.— 
In  Roanes  v.  Archer,  4  Leigh  565.  the  court  said  that 
it  was  inferrible  from  the  principal  case  that  the 
acknowledRment  of  a  deed  before  witnesses  Is 
sufficient  evidence  of  delivery. 

iEscrow— Delivery  to  Cbllj:ee.— The  principal  case 
is  cited  in  Miller  v.  Fletcher.  27  Gratt.  411.  and  Lyttle 
V.  Cozad,  21  W.  Va.  200.  to  the  point  that  a  deed  or 
bond  cannot  be  delivered  to  the  obligree  as  an  es- 
crow, and  if  it  is,  the  condition  will  be  regarded  as 
invalid  and  the  deed  or  bond  as  absolute.  The  prin- 
cipal case  is  cited  In  American  Button-Hole.  etc..  Co. 
v.  Burlack.  35  W.  Va.  6.53.  14  S.  E.  Rep.  320.  See  foot- 
note to  Hicks  V.  Goode,  12  Leiffh  479. 

See  monogrraphic  note  on  "Deeds"  appended  to 
Piottv.  Com.,  12  Gratt.  564.  and  monog-raphlc  note 
on  *  Acknowledgments"  appended  to  Taliaferro  v. 
Pry  or,  12  Gratt.  277. 


remember,  and  he  being  of  opinion  that 
there  were  inaccuracies  in  it,  retained  it 
(for  the  purpose  of  drawings  a  new  deed) 
until  it  was  brought  into  court  at  the  trial— 
the  bill  states  that  this  was  all  the  evidence 
given  respecting  the  delivery  of  the  deed. 
The  jury  found  a  verdict  for  the  defend- 
ant, and  upon  an  application  to  the  District 
Court  of  Richmond  for  a  supersedeas,  the 
motion  was  refused,  from  which  an  appeal 
was  prayed  to  this  court. 

Campbell  for  the  appellant.  The  deed 
was  improperly  admitted  as  evideuce  to 
prove  the  title  to  be  out  of  the  appellant  for 
three  reasons.  1st,  That  it  was  not  re- 
corded. 2d,  That  it  was  hot  indented— and 
lastly  because  it  was  not  delivered. 

The  first  objection,  as  well  as  the  second 
depends  upon  the  construction  of  the  act  of 
1745,  C.  1.     The  first  section  declares  *'that 
no    estate   of  inheritance,    or  of   freehold, 
shall  pass,  alter,  or  change  from   one    per- 
son   to  another,  unless  by  deed  in  writing, 
indented,    sealed  and  recorded,  in    manner 
therein    after    mentioned."      The    manner 
is,    that  it  should  be  proved    by   three  wit- 
nesses, or  acknowledged   within    a   certain 
time  in  the  General  Court,   or  Court  of  the 
County  wherein  the  land  lies.     The  4th  sec- 
tion declares  all  deeds  not   recorded  accord- 
ing to  the  directions  of  this  law,  void  as  to 
subsequent    purchasers    and    creditors,  but 
that  the  same    shall  be    good    between  the 
parties,  tho*  not  recorded  according  to   the 
directions  of  the  act.     Now,  where  the  law 
annexes  certain    qualities   to  a  thing,  they 
are  a  part   of   the   thing  itself.     A  deed  of 
feoffment  at  common    law   passed  no  inter- 
est without  livery  of  seisin ;  but  when  livery 
was  made,  it  related  back  to  the  feoffment. 
So  recording,    which  hath  been  substituted 
in  the    room  of  livery,    is  essential  to  pass 
the  estate  out  of  the  grantor,  and  without  it 
no  estate  is  vested  in  the  grantee.     The  two 
sections  of  the  law  must  be  so  construed  as 
to  avoid    contradiction.     To    say    that  the 
first,  renders  all  deeds  ine£Fectnal  which  are 
not  indented  and  recorded,  and  that  the  4th 
makes  them  valid,  tho'  those  requisites  are 
not     observed,    is     a    construction    which 
unnecessarily       produces        indecent 
60        *hostility    between    the  two  sections. 
It  is  the   business   of   the  court  then, 
to  give  such  a  construction,   as  to  reconcile 
the  various  parts  with  each   other.     By  the 
first  section,  no  estate  passes    without   re- 
cording ;  by  the  4th,  the  deed  if  not  recorded 
within    the   time   prescribed,    is  void  as  to 
purchasers    and    creditors,    but    not  as  be- 
tween the  parties,  if  recorded    at  all,    tho' 
not    within    the    time.     Yet  until  it  be  re- 
corded, no  estate   passes.     The  cases  deter- 
mined under   the   statute  of  27  H.   8  C.  16, 
which  is  substantially  the  same  as  the  law 
in    question,    are    in   point.     Until  inroll- 
ment,    no  estate  passes,  Shep.  Touch.  220. 
So  the    same  book  proves,    that   unless  the 
deed  of   bargain  and  sale  be  indented,  nay 
wiStten    on  parchment,  nothing  passes,  be- 
cause the  statute  requires  those  things.    As 
an  evidence  that  the  legislature  meant  what 
I    contend    they  have    expressed,    the  12th 
section  of  this  very  law    gives   validity   to 
deeds,  which  before  that  time  had  not  been 
indented    and  recorded  in   pursuance  of  the 
act  of  the  9th  of  Ann,  C.  13,  which  was  in 
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the  very  words  of  this  law  as  to  those  req- 
uisites. 

The  next  objection  is,  that  the  deed  was 
not  delivered.  The  whole  evidence  being 
stated  upon  the  record,  the  validity  of  the 
deed  becomes  a  question  of  law.  Deliver)' 
is  sometimes  a  question  of  fact,  sometimes 
a  question  of  law.  If  it  be  delivered  to  a 
third  person  to  examine,  or  as  an  escrow, 
there  is  in  fact  a  delivery,  but  in  law  no 
estate  passes  thereby.  Now  in  this  case, 
a  delivery  was  not  proved  by  the  evidence 
stated  in  the  bill  of  exceptions,  and  it  ap- 
pears that  that  was  all  the  evidence  on  that 
point. 

Ronold  for  the  appellee.  The  objection 
as  to  the  deed  not  having  been  recorded,  is 
fully  settled  as  I  conceive  by  the  case  of 
Turner  V.  Stip,  (ante  Vol.  I,  P.  319,)  in 
which  the  court  determined,  that  a  deed 
was  valid  between  the  parties,  tho'  improp- 
erly admitted  to  record,  or  not  recorded  at 
all. 

The  next  objection  is,  that  the  deed  was 
not  indented.  But  this  is  not  necessary  to 
pass  an  estate,  2  Blac.  Com.  300.  Nay  it  is 
not  even  necessary  in  order  to  produce  an 
estoppel,  for  a  deed  poll  will  answer  the 
purpose,  1  Morcf.  Ess.  169.  The  inconven- 
ience, of  the  novel  doctrine  now  contended 
for  would  be  infinite.  If  strictly  pursued, 
it  would  defeat  the  effect  of  almost  every 
conveyance  made  in  this  country.  For  if 
indenting  be  necessary,  we  must  refer  to 
the  common  law  for  the  mode,  and  we  shall 
there  find,  that  it  was  performed  by  cutting 
through  letters,  2  Blac.  Com.  299,  a  prac- 
tice which  has  never  been  pursued  in  this 
country.  We  are  to  consider  the  in- 
61  tention  of  *the  deed,  and  even  if  the 
appellant's  counsel  be  right  in  his 
construction  of  this  law,  sO  that  the  deed 
in  question  cannot  take  effect  as  a  deed  of 
bargain  and  sale,  yet  it  may  operate  as  a 
covenant  to  stand  seized,  ut  res  magis  valeat 
quam  pereat.  Or  the  deed  may  operate  as 
an  estoppel  to  the    claim  of  the    appellant. 

The  third  point  is,  that  the  deed  was  not 
delivered.  A  delivery  may  be  made  either 
by  words,  or  by  acts,  Shep.  Touch.  55.  It 
will  be  valid  if  made  to  a  stranger  for  the 
use  of  the  grantee.  Ibid.  56.  Now  the  evi- 
dence in  this  case  seems  to  be  compleat. 
One  witness  has  declared,  that  unless  the 
grantor  had  acknowledged  the  deed  to  be  his 
act  for  the  purposes  therein  mentioned,  he 
would  not  have  attested  it,  because  it  was 
his  constant  practice  to  require  this  solem- 
nity. But  what  I  consider  as  conclusive, 
is  the  attestation.  All  the  witnesses  have 
there  declared  that  the  deed  was  signed, 
sealed  and  delivered,  in  their  presence.  I 
contend  that  those  witnesses  ought  not  to 
be  permitted  to  contradict  their  attestation, 
even  if  their  evidence  went  to  that.  It 
would  be  extremely  mischievous,  if  a  wit- 
ness, after  giving  authenticity  to  a  paper 
by  his  signature,  were  permitted  to  deny 
the  fact    which  he  has  thus  authenticated. 

Marshall  on  the  same  side.  As  to  indent- 
ing, it  is  certainly  unnecessary  at  common 
law  to  pass  an  estate,  and  tho'  spoken  of 
in  the  first  section  of  the  act  of  Assembly, 
it  is  dispensed  with  by  the  fair  construction 
of  the  4th;  which  declares  the  deed  valid 
between    the   parties,    though  it  want    this 


solemnity.  This  is  the  more  evident,  by 
connecting  this  with  the  3d  section  of  the 
law  which  speaks  of  deeds  poll.  There  are 
deeds  spoken  of  in  the  4th  section  which 
most  certainly  need  not  be  indented,  and 
then  it  is  said,  ''but  the  same  as  between 
the  parties  shall  be  valid."  What  same? 
the  answer  is,  deeds  poll  as  well  as  deeds 
indented. 

As  to  the  delivery,  it  is  a  mere  question 
of  fact.  The  court  cannot  say,  what  weight 
of  evidence  shall  be  sufficient  to  prove  it. 
If  the  deed  be  antient,  slighter  evidence 
will  satisfy  a  jury  of  the  fact,  than  if  it  be 
a  recent  one.  It  cannot  be  expected  that 
a  man  shall  preserve  his  testimony  to  any 
indefinite  period  of  time,  when  he  may  be 
called  upon  to  prove  this  fact.  It  is  only 
necessary  for  him  to  satisfy  a  jury  of  the 
fact,  and  in  this  case  the  jury  was  satis- 
fied. 

I  shall  say  nothing  upon  the  subject  of 
recording,  since  that  point  has  been  al- 
ready settled  in  this    court,  by    the  case  of 

Turner  and  Stip. 
62  ^Washington  in  reply.     It  is  evident 

that  there  is  no  way  to  reconcile  the 
apparent  inconsistencies  of  the  act  of  1748, 
but  by  giving  to  it  this  construction,  viz : 
the  deed  must  be  recorded  at  some  time  or 
other,  in  order  to  pass  an  estate  of  freehold : 
but  as  to  creditors  and  subsequent  pur- 
chfLsers,  it  must  not  only  be  recorded,  but 
it  must  also  be  recorded  according  to  the 
directions  of  the  act;  but  as  between  the 
parties,  it  need  not  be  recorded  according 
to  the  directions  of  the  act,  but  then  it 
must  be  recorded.  By  this  construction, 
the  act  is  rendered  consistent,  and  each 
clause  and  sentence  of  the  law  will  have  an 
effective  meaning.  Upon  this  distinction, 
the  present  case  differs  from  that  of  Turner 
and  Stip ;  in  that,  the  deed  was  recorded 
though  not  agreeably  to  the  directions  of 
the  act;  in  this,  it  was  not  recorded  at  all. 

As  to  the  indenting : — It  is  true,  that  at 
common  law,  this  piece  of  solemnity  is  not 
necessary  to  pass  an  estate ;  but  this  is  no 
answer  to  the  objection.  The  statute 
positively  requires  it,  by  declaring  that 
no  freehold  estate  shall  pass  but  by  deed 
indented.  Is  there  any  case  which  proves, 
that  a  solemnity  thus  imperiously  required 
by  statute  can  be  dispensed  with?  On  the 
contrary,  do  not  the  cases  cited  by  Mr. 
Campbell,  decided  upon  the  statute  of  in- 
rollments,  clearly  prove,  that  a  solemnity 
thus  required,  must  be  performed  in  order 
to  give  efficacy  to  the  deed?  As  to  the 
argument,  that  it  is  good  as  a  covenant 
to  stand  seized,  though  it  should  not  take 
effect  as  a  deed  of  bargain  and  sale,  there 
is  certainly  nothing  in  it,  because  the  deed 
itself  is  void,  and  being  so,  it  can  under 
no  name  pass  an  estate. 

The  4th  section  does  not  dispense  with 
indenting,  tho'  it  does  with  recording  in 
the  manner  prescribed  by  the  1st  section 
as  between  the  parties  to  the  deed.  To 
repeal  the  express  declarations  of  the  first, 
by  any  implication  growing  out  of  the  4th 
section,  would  be  repugnant  to  every  rule 
of  construction. 

Upon  the  point  of  delivery,  the  arguments 
on  the  other  side  prove  too  much.  They 
would  go  to  establish  what  no  profession**^ 
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man  would  directly  avow ;  and  that  is,  that 
a  delivery  is  not  necessary  at  all.  I  admit 
that  in  this,  as  in  all  other  cases,  the  best 
evidence  is  to  be  given  which  the  nature  of 
the  case  will  admit.  It  was  so  in  this  case. 
But  then  certain  questions  of  law  arise 
upon  that  evidence.  Is  the  acknowledging 
of  a  deed  equal  to  a  delivery  of  it?  Ltet  it 
be  that  the  former  is  sufficiently  proved ; 
>  but  is  that  enough?  Most  clearly  it  is  not. 
—Again,  was  the  delivery  to  the  witness 
to  examine  it,  such  a  delivery  as  would  pass 
the  estate?  Certainly  not,  but  the  contrary. 
Yet  all  these  points  were    decided    by    the 

court,  and  as  we  say  improperly. 
63  *LYONS  J.  delivered  the  opinion  of 

the  court. 

The  first  objection  which  I  shall  notice 
is  the  watit  of  indenting.  It  is  contended 
that  the  first  section  of  the  law  requires  this 
solemnity,  and  that  the  4th  does  not  dis- 
pense with  it  even  between  the  parties. 
But  the  answer  is,  that  the  4th  section 
would  be  nugatory  if  all  these  and  the  other 
requisites  were  necessary,  for  if  the  deed  be 
void  for  the  want  of  them  by  the  first  sec- 
tion, it  was  unnecessary  to  declare  it  void 
in  the  fourth. 

What  is  it,  that  shall  be  binding  between 
the  parties?  The  answer  is,  all  convey- 
ances without  restriction.  The  apparent 
object  of  the  law  was  to  secure  creditors 
and  subsequent  purchasers,  and  not  to 
affect  the  parties.  This  is  more  particu- 
larly proved  by  the  10th  section  of  the  law, 
which  requires  memorials  of  all  recorded 
deeds  to  be  transmitted  to  the  secretary's 
office  to  be  there  registered. 

But  suppose  indenting  were  necessary, 
this  deed  begins  **This  indenture."  It  is 
signed,  sealed  and  acknowledged  as  a  deed 
indented,  and  the  grantor  cannot  after- 
wards deny  it.  It  is  to  be  taken  most 
strongly  against  him.  What  would  be  the 
consequence,  if  proof  of  indenting  were  al- 
ways necessary?  The  originals  cannot 
always  be  produced,  and  in  the  copy  it  can- 
not appear.  The  most  trifling  degree  of 
indenting  would  be  sufficient,  and  this 
might  be  worn  out,  so  as  not  to  be  per- 
ceived. In  the  strictest  pleadings  they  are 
called  deeds  of  Indenture,  not  deeds  in- 
dented. The  cases  all  prove,  that  indent- 
ing is  unnecessary.  Judge  Blackstone  in 
his  commentaries  says,  that  it  is  now  of 
little  other  use  than  to  give  a  name  to  the 
deed.  This  case  in  principle  may  be  com- 
pared to  that  of  Jones  &  Temple  v.  Log- 
wood, (See  ante  Vol.  1.  P.  42)  where  this 
court  determined,  that  a  scroll  was  equiva- 
lent to  a  seal  of  wax,  or  of  any  thing 
capable  of  impression,  and  impressed. 
This  decision  was  founded  upon  the  real 
justice  of  tne  case  and  the  custom  of  the 
country ;  that  the  scroll  being  adopted  by 
the  party,  and  acknowledged  to  be  his  seal, 
made  it  his  seal  in  fact.  So  here,  the 
party  having  acknowledged  that  this  was 
an  indenture,  he  has  made  it  so  as  to  every 
legal  purpose.  A  deed  beginning  '*This 
indenture,"  tho'  not  in  fact  indented,  may 
be  given  in  evidence.     Morg.  Ess.  169. 

The  second  objection  is  to  the  proof  re- 
specting the  delivery.  The  parties  have 
declared  it  to  be  sealed  and  delivered,  and 
this  is  attested  by  the  signature  of   4   wit- 


nesses who  could  not  afterwards  have  been 
permitted  to  disprove  it.  This  delivery  we 
must  consider  as  absolute,  because  if 
64  it  had  been  intended  as  an  ^escrow, 
it  ought  to  have  been  so  stated. 
Neither  is  there  any  proof  that  it  was  so 
intended,  but  the  contrary  is  strongly  to  be 
inferred  from  the  evidence.  It  would  have 
been  sufficient  to  have  entitled  the  deed  to 
be  recorded,  if  it  had  been  offered. 

The  last  objection  is,  that  it  was  not  re- 
corded. The  case  of  Turner  and  Stip  is 
conclusive  upon  this  point,  for  tho*  that 
deed  was  admitted  to  record,  yet  it  was  im- 
properly admitted,  and  was  consequently 
in  the  same  situation  as  if  it  had  not  been 
recorded  at  all. 

The  cases  cited  by  the  appellant's  counsel 
upon  this  point  do  not  apply,  because  there 
is  nothing  in  the  statute  of  inroUments 
similar  to  the  provisions  contained  in  the 
4th  section  of  our  act  of  Assembly. 

Order  of  the  District  Court  affirmed. 


Shelton  v.  Barbour. 

April  Term,  1796. 

Verdict— When  Conclusive  Bvidence.«— In  an  action 
for  freedom,  a  former  verdict  which  found  the 
mother  of  the  plaintiff  lo  be  free,  or  a  slave,  is 
conclusive  evidence,  the  defendant  in  this  action 
claiming  under  the  defendant  in  the  former  saiL 

This  was  an  appeal  from  the  District 
Court  of  Charlottesville.  It  was  an  action 
of  trespass,  assault  and  battery  &  false 
imprisonment,  brought  by  the  appellee, 
who  had  been  held  by  the  appellant  as  a 
slave,  in  order  to  try  his  right  to  freedom. 
The  pleadings  having  pu%  this  point  in 
issue,  the  appellant  the  master,  offered  in 
evidence  a  transcript  of  a  verdict  and  judg- 
ment in  the  former  General  Court,  between 
the  mother  of  the  appellee  and  Robert  Har- 


*Judgnients— Ree  Adjudlcata.— The  principal  case  Is 
cited  in  C.  A  O.  R.  R.  Co.  v.  Rison.  99  V a.  32,  37  S-  E. 
Rep.  SS4.  for  the  proposition  that  a  Judflrment  or 
decree  necessarily  afflrmin?  the  existence  of  any 
fact  is  conclusive  upon  the  parties  or  their  privies, 
whenever  the  existence  of  that  fact  is  afirain  in  Issue 
between  them,  not  only  when  the  subject-matier 
is  the  same,  but  when  the  point  comes  incidentally 
in  question  in  relation  to  a  different  matter,  in  the 
same  or  any  other  court,  except  on  appeal,  writ  ot 
error,  or  other  proceeding  provided  for  its  revision. 

In  Peirram  v.  Isabell.  2  Hen.  &  M.  201.  the  court, 
citinsr  the  principal  case,  said:  "That  altboagh 
liberty  is  to  be  favored,  the  court  cannot,  on  that 
or  an3'  other  favored  subject,  infringe  the  settled 
rules  of  law.  In  that  case,**  meaning  the  principal 
case,  "it  was  held,  in  conformity  to  this  principle, 
that  a  verdict  between  parties  and  privies,  finding 
the  mother  of  the  plaintiff  to  be  a  slave,  was  con- 
clusive evidence  against  him,  as  much  as  a  verdict 
flndinsr  her  to  be  free  would  have  operated  in  bis 
favour.  This  decision"  (t.  e.  the  decision  in  tbe 
principal  case),  "therefore,  shuts  out  the  pretence 
that  we  can.  in  this  case,  take  a  greater  latitude  in 
relation  to  the  rules  of  evidence,  than  in  any  other." 

In  this  connection,  the  principal  case  is  cited  with 
approval  in  Preston  v.  Harvey.  2  Hen.  &  M.  51.  87: 
Pegram  v.  Isabell,  2  Hen.  &  M.  210;  Gregory  v. 
Baugh,  4  Rand.  615. 

See  monographic  not«  on  "Judgments"  appended 
to  Smith  V  Charlton,  7  Gratt  426. 

Slaves— Issue— Construction  of  Statute.— As  to  the 
effect  of  the  statute,  declaring  that  all  children 
shall  be  bond  or  free  according  to  the  condition 
of  their  mothers,  see  the  principal  case  cited  in 
Fulton  V.  Shaw.  4  Rand.  599. 

Same— Construction  of  Statute.- And  as  to  the 
effect  of  tbe  repealing  clause  of  the  act  of  1706u  con- 
cerning servants  and  slaves,  see  the  principal  case 
cited  in  Gregory  v.  Baugh.  2  Leigh  686. 

In  Gregory  v.  Baugh,  2  Leigh  6B7.  it  was  said  that- 
Jenkins  v.  Tom,  1  Wash.  128,  was  approved  in  the 
principal  case. 
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ris,  tmder  whom  the  appellant  claims,  by 
which  verdict  it  was  found,  "that  the  plain- 
tiff was  the  slave  ot  the  defendant."  The 
appellant's  counsel  offered  this  as  conclusive 
evidence  of  his  title,  but  the  court  being 
divided  in  opinion  sent  the  verdict  to  the 
jury  as  circumstantial  evidence  only,  and 
in  no  other  manner.  To  this  oj)in]on  the 
appellant  excepted  and  the  verdict  being 
•against  him,  he  appealed. 

Marshall  for  the  appellant.  There  is  no 
rule  better  established  than  this,  that  a 
verdict  may  be  given  in  evidence  between 
the  same  parties,  or  between  those,  who 
are  privies  to  the  verdict,  and  where  the 
matter  in  issue  in  both  suits  were  the 
same.  Bull.  Ni.  Pri.  232,  233.  In  this 
case,  both  the  appellant  and  the  appellee 
were  privies  to  the  verdict  found  in  the 
general  court,  the  former,  claiming  in  right 
of  his  mother,  and  the  latter,  claiming 
such  title  as  the  defendant  in  the  former 
suit  could  convey  to  him.  Freedom  or 
slavery  was  the  substantial  matter  in  issue 
in  both  suits.  This  point  was  once 
65  decided  in  the  former  *General 
Court,  and  the  principal  was  there 
laid  down,  that  a  verdict  finding  the  mother 
to  be  free,  should  be  conclusive  evidence  of 
the  freedom  of  the  child,  in  an  action 
brought  by  the  child,  against  one  claim- 
ing under  the  defendant  in  the  first  suit. 

Ronold  for  the  appellee.  If  the  court  had 
decided  that  the  verdict  was  not  conclusive 
evidence,  they  would  have  done  right,  1st, 
because  the  whole  record  in  the  former  suit 
was  not  produced,  but  only  the  verdict  and 
judgment,  from  which  it  could  not  cer- 
tainly appear  to  the  court,  what  was  the 
essential  matter  in  dispute  upon  the  former 
trial;  and  2dly,  because  from  the  very 
nature  and  reason  of  the  thing,  it  would 
have  been  unjust  to  effect  the  appellee's 
title  by  verdict,  to  which  he  was  not  a 
party.  For  he  might  have  had  it  in  his 
power  to  produce  better  evidence  of  his 
right  to  freedom  than  his  mother  could, 
which  indeed  it  appears  he  did,  from  the 
verdict  being  in  his  favor.  Upon  a  trial 
touching  a  right  of  common,  it  is  clear 
that  a  verdict  against  one  commoner,  would 
not  be  evi<lence  in  an  action  brought  against 
another,  for  the  second  may  have  some 
other,  or  better  title  than  the  former.  So 
in  this  case,  the  mother  might  have  been 
a  slave,  and  yet  the  son  might  be  free,  for 
he  might  have  been  liberated,  and  the  rec- 
ord not  stating  the  whole  evidence,  it  does 
not  appear  that  the  son  relied  upon  the 
'same  title  that  his  mother  did. 

But  I  contend,  that  the  court  did  not  de- 
cide whether  the  verdict  should  be  consid- 
ered as  conclusive  evidence  or  not.  The 
judges  were  divided  upon  that  point,  and 
therefore  the  court  has  not  erred,  even  if 
the  verdict  were  conclusive  evidence. 

Copland  on  the  same  side.  In  addition 
to  tha  arguments  used  by  Mr.  Ronold,  I 
would  ask  whether  a  verdict  ought  not  to 
be  as  conclusive  against  the  master  as 
against  the  slave? 

Warden  on  the  same  side,  insisted  that 
the  case  of  Tom  and  Jenkins  decided  in  this 
court  (See  ante  Vol.  1,  P.  123)  if  looked 
into,  would  be  found  in  a  great  measure  to 
decide  this  question. 


Washington  in  reply.  The  principle  of 
law  laid  down  by  Mr.  Marshall  has  not 
been  contioverted  otherwise,  than  as  being 
an  unreasonable  rule.  I  shall  therefore 
confine  my  observations  to  the  objections 
made  to  the  rule  upon  that  ground.  The 
reason,  why  persons  who  were  parties  to 
the  former  trial,  or  who  claim  under  them, 
are  bound  by  a  verdict  rendered  upon  the 
same  question,  is,  that  there  may  be  an 
end  put  to  law  suits;  for  it  would  be  incon- 
venient if  men's  titles  once   decided, 

66  should  *be  always   at  sea,    and  sub- 
ject to  the    hazard    of    many   trials, 

when  loss  of  testimony  or  other  casualties 
might  happen. 

But  it  is  objected,  1st,  that  the  son  might 
nave  it  in  his  power  to  produce  better 
evidence  than  the  mother.  This  would  ap- 
ply with  equal  force  in  all  other  actions 
where  the  plaintiff  or  defendant  had  mis- 
carried in  a  former  suit,  and  would  furnish 
an  apology  for  endless  litigation  upon  the 
same  subject,  however  frequently  it  may 
have  been  decided. 

2d.  The  son  might  have  had  a  title  which 
his  mother  had  not.  If  the  fact  were  so, 
then  the  case  would  have  been  out  of  the 
rule  contended  for,  which  is,  that  a  verdict 
can  be  given  in  evidence  only  between  such 
as  are  parties  or  privies  to  it,  and  where 
the  trial  was  had  upon  the  same  point ; 
but  if  the  plaintiff  had  another  title,  why 
did  he  not  shew  it?  He  may  yet  shew  it, 
tho'  the  judgment  should  be  reversed. 

Lastly,  it  is  said  that  the  court  did  not 
decide,  that  the  verdict  was  not  conclu- 
sive evidence.  The  record  itself  will  best 
explain  the  decision  of  the  court.  It  states, 
that  *'the  court  suffered  the  said  record  of 
a  trial  to  go  to  the  jury  as  circumstantial 
testimony  only,  and  in  no  other  manner,'* 
which  was  certainly  deciding,  that  the 
jury  were  not  to  consider  the  verdict  as 
conclusive,  but  only  as  circumstantial 
evidence:  and  to  this  opinion,  the  exception 
was  taken. 

Camobell  for  the  appellee.  The  case  cited 
from  Buller  232,  does  not  support  the  rule 
of  law  contended  for.  It  declares  that  the 
verdict  may  be  given  in  evidence  but  does 
not  assert  that  it  is  to  be  considered  as 
conclusive.  The  reasoning  of  the  author 
proves,  that  such  was  not  his  meaning,  for 
he  says  *^the  verdict  in  such  a  case  is  a 
very  persuading  evidence."  In  this  case 
the  verdict  was  given  in  evidence,  and 
therefore  the  very  thing  was  done  which 
the  authority  requires. 

The  record  not  stating  that  the  appellee's 
title  was  the  same  with  his  mother's,  this 
court  will  not  presume  it,  for  the  purpose  of 
rendering  the  judgment  below  erroneous. 
It  is  true,  that  the  question  in  both  suits 
was  the  same,  but  it  no  more  follows  that 
the  title  was  the  same,  than  that  every 
question  which  respects  the  same  parcel  of 
land  must  be  the  same. 

Since  the  law,  as  well  as  the  best  feel- 
ings of  the  human  heart  favor  liberty, 
the  rule  contended  for  ought  rather  to  be 
moderated  than  extended  in  the  present 
case. 

67  ♦The    PRESIDENT   delivered    the 
opinion  of  the  court. 

To  discharge  this  case  of  Tom  &  Jenkins 
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cited  at  the  bar,  let  it  be  observed,  that 
the  only  question  there  was,  whether  the 
court  did  right  in  admitting-  the  hearsay 
evidence  of  old  people  then  dead,  to  prove 
that  the  plaintifiP*8  ancestorn  were  Indians; 
.  this  court  approved  the  opinion  of  the 
District  Court.  In  that  record  there  is  a 
paper  which  seems  to  want  a  name,  &  ap- 
pears merely  to  contain  the  arguments  of 
one  of  the  counsel,  and  the  opinion  of  one 
of  the  judges  upon  a  point  which  this  court 
has  since  sanctioned;  to  wit,  that  there 
was  a  time  when  the  law  of  this  country 
authorised  the  making  slaves  of  Indians 
taking  in  war  within  the  then  colony ;  that 
under  that  law,  many  Indians  were  made 
slaves,  and  their  descendants  have  continued 
in  bondage.  But  that  some  time  after,  that 
law  was  repealed,  from  which  time,  no 
American  Indian  could  be  made  a  slave. 
But  this  court  took  no  notice  of  that  pa- 
per, as  it  did  not  come  up  as  an  exception 
to  the  opinion  of  the  courts  but  was  per- 
mitted (at  the  importunity  of  the  counsel) 
to    be  made  part  of  the  record. 

In  that  case  too,  this  court  thought  that 
the  deposition  of  Mr.  Belfield,  to  prove  that 
a  verdict  had  been  given  in  another  suit 
between  Richard  Vena  and  William  Ham- 
mond was  inadmissible,  since  the  record 
itself  ought  to  have  been  produced. 

It  has  been  contended  in  this  case  that 
liberty  is  to  be  favored.  This  is  true,  but 
the  court  cannot  on  that,  or  on  any  favored 
subject    infringe  the   settled  rules    of  law. 

It  was  also  objected,  that  the  plaintiff 
might  have  had  it  in  his  power  to  produce 
better  testimony  than  his  mother  did.  In 
the  first  place,  it  is  not  presumable  that 
he  knew  more  than  his  mother  did  respect- 
ing her  title  to  freedom,  and  in  the  next, 
the  law  indisputably  supports  the  rule  con- 
tended tor,  that  between  parties  and  privies 
to  the  former  suit,  the  verdict  is  conclu- 
sive evidence.  The  reason  of  the  rule  had 
additional  strength  in  this  case;  for  since 
the  act  of  Assembly  declaring  that  children 
shall  be  bond  or  free  according  to  the  con- 
dition of  the  mother,  the  verdict,  which 
found  the  mother  a  slave,  was  conclusive 
evidence  to  prove  that  the  soi;i  was  so. 
The  case  mentioned  by  the  appellant*s 
counsel  in  the  General  Court  was  like  the 
present. 

It  was  argued,  that  the  appellee  might 
have  been  manumitted.  If  so,  he  certainly 
ought  not  to  be  precluded  from  proving  it, 
nor.  will  the  opinion  which  this  court  will 
give  preclude  him.  The  judgment  must  be 
reversed  for  error  in  the  court's  not  ad- 
mitting the  record  as  conclusive  evidence, 
to  prove  the  plaintiff  a  slave.  The 
cause  is  to  be  sent  back  for  a  new 
68  trial  *with  a  direction  to  this  effect, 
unless  the  plaintiff  can  shew  that  he 
or  his  mother  were  manumitted  subsequent 
to  the  first  verdict. 


Brock  and  Others  v.  Philips. 

April  Term,  1795. 

Executors— Authority— Sale  of  Real  Property.*— A  man 

devises  that  so  much  of  his  lands  should  be  sold 


•Executors- Sale  of  Keal  Property— Caveat  Emptor.— 

The  principal  case  is  cited  in  Deneale  v.  Morsran,  6 
Call  417,  as  authority  for  the  proposition  that  a  pur- 
chaser of  lands  from  an  executor,  is  bound  to  look 


as  would  be  sufficient  to  pay  his  debts.  To  bis 
wife  he  gives  a  moiety  of  his  lands  remaining 
after  his  debts  are  paid,  and  the  residue  of  bis 
estate,  with  the  reversion  of  the  land  given  to  bis 
wife,  to  go  to  his  children.  The  executor,  by  sell- 
Ing-  the  reversion  of  the  moiety  given  to  the  wife. 
exceeds  his  authority,  and  Equity  will  set  aside 
the  sale  upon  the  suit  of  the  children. 

The  case  was — John  L.  Lewis  by  his  will 
devised,  that  as  much  of  his  land  should  be 
sold  as  would  be  sufficient  to  pay  his  debts, 
and  he  empowered  his  executors  thereafter 
named,  to  sell  and  make  conveyances  for 
the  same.  He  also  devised  to  his  wife  one 
half  of  his  land  remaining  after  his  debts 
paid,  and  the  residue  of  his  estate,  and  the 
reversion  of  the  land  given  to  his  wife,  to 
go  to  his  children.  The  appellant  Brock 
and  two  others  were  named  executors,  the 
former  of  whom  alone  qualified.  The 
executor  sold  a  tract  of  land  for  payment  of 
the  debts,  and  supposing  that  the  amount 
of  the  sale  would  be  su^cient  for  that 
purpose,  he  deliveied  to  the  widow  a  moiety 
of  the  remaining  land.  Afterwards  finding 
it  necessary  to  sell  more  land  for  payment 
of  further  debts,  he  disposed  of  the  rever- 
sion of  the  land  allotted  to  the  widow,  by 
public  sale,  which  was  purchased  by  Geoige 
Stubblefield  another  of  the  appellants,  and 
he  selling  to  Beverley  Stubblefield  the 
other  appellant,  a  conveyance  was  made  by 
Brock  to  B.  Stubblefield. 

The  prayer  of  the  bill  is  to  set  aside  the 
conveyance,  and  for  a  division  of  the  land 
according  to  the  will,  which  was  decreed 
by  the  High  Court  of  Chancery,  from 
which  this  appeal  was  prayed, 

Washington  for  the  appellant.  There  are 
but  two  questions,  worthy  of  considera- 
tion ;  for  the  charge  of  fraud  in  the  bill  be- 
ing denied  in  the  answer,  and  supported 
only  by  one  deposition  without  corroborat- 
ing circumstances,  it  will  not  be  considered 
as  true.  They  are  1st,  Whether  one  of  tiie 
executors  alone  could  sell?  2d,  Whether 
the  executor  acted  properly  in  selling  the 
reversion? 

It  is  true,  that  a  power  given  to  two,  can- 
not he  executed  by  one.  The  disliaction 
is  between  a  power  devised  to  three  by 
name,  to  be  exercised  by  them  in  their  in- 
dividual capacities,  and  one  which  is  given 
to  them  in  their  official  capacities.  In  the 
former,  all  must  join  in  executing  the 
power,  because  a  fewer  number  than  those 
appointed  will  not  answer  the  description. 
But  in  the  latter  case,  if  two  only  qualify, 
they  are  still  the  executors,  and  answer  the 
description.  In  this  case,  the  power  is 
given  to  the  executors  virtute  oflBcii. 
69  *2d.  The  widow,  was  not    bound  to 

take  a  moiety  of  the  remainder  under 
the  will.  She  was  entitled  to,  and  might 
claim    a  third    of    the  whole.     It   does  not 


for,  and  to  understand  the  extent  of  his  power,  tbe 
doctrine  caveat  etnptor  strictly  applying  in  such  a 
case.    See  Snider  v.  Snider.  8  W.  Va.  200. 

5ame— Sale  of  Personal  Property.— But  In  Sale  v. 
Roy,  2  Hen.  &  M.  78,  the  principal  case  is  cited  for 
the  proposition  that  although  the  principle  rarfoi 
emptor  applies  to  lands  devised  to  be  sold  for  the 
payment  of  debts,  it  Is  otherwise  as  to  slaves  and 
personal  estate:  and  a  purchaser  of  slaves  sold  at 
public  auction  by  an  executor,  for  the  payment  of 
debts,  cannot  be  disturbed.  The  principal  case  is 
cited  in  Sale  v.  Roy.  2  Hen.  &  M.  76.  For  a  fall  discns- 
slon  of  this  subject,  see  monographic  note  on  "Ex- 
ecutors and  Administrators"  appended  to  Rosaer  v. 
Deprlest.  5  GratL  6. 
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appear  to  the  court,  that  the  part  allotted 
to  her  was  more  than  a  third,  and  conse- 
quently, the  executor,  who  had  a  right 
under  the  will  to  sell  for  {payment  of  debts, 
could  not  do  otherwise  than  sell  the  rever- 
sion, the  widow  being  lawfully  entitled  to 
retain  the  possession  during  her  life.  It 
does  not  appear  that  there  was  any  other 
land  to  sell  except  this  reversion. 

Marshall.  If  I  thought  there  were  any 
doubt  respecting  the  want  of  authority  in 
the  executor  to  sell  the  reversion  of  this 
land,  I  should  question  the  right  of  one  ex- 
ecutor to  sell  at  all.  But  considering  the 
other  point  as  being  too  clear  to  admit  of 
doubt,  I  shall  confine  myself  to  it. 

The  executor  was  bound  to  pursue  the 
power  delegated  to  him.  The  widow,  was 
entitled  under  the  will  only  to  a  moiety  of 
the  land  not  disposed  of  in  payment  of 
debts.  She  did  not  demand  her  dower,  but 
accepted  of  a  moiety  of  the  land  which  re- 
mained after  the  first  sale  had  been  made. 
,She  cannot  therefore  claim  under,  and 
against  the  will.  The  executor,  instead  of 
selling  the  reversion  of  the  moiety  allotted 
to  her,  should  have  sold  the  other  moiety, 
and  even  if  it  were  necessary  to  sell  this, 
or  a  part  of  it,  the  absolute  right  and 
present  interest  should  have  been  sold, 
since  the  widow  was  entitled  to  no  part 
under  the  will,  till  after  the  debts  were 
paid.  The  consequence  of  what  has  hap- 
pened is,  that  the  children  have  been  ex- 
tremely injured  by  having  their  property 
sold  under  an  incumbrance,  and  on  that 
account  at  an  under  value. 

Washington  in  reply.  If  the  executor 
ought  to  have  sold  other  land,  it  may  be  a 
reason  to  charge  him  with  misconduct, 
but  the  purchaser  ought  not  on  that  ac- 
count to  suffer.  An  executor  by  law  ought 
not  to  sell  slaves  whilst  there  is  personal 
estate;  but  yet  if  he  were  to  do  it,  the  title 
of  the  vendee  could  not  be  impeached, 
any  more  than  if  he  had  purchased  from 
the  executor  a  specific  legacy,  whilst  there 
were  other  assets  sufficient  to  pay  the 
debts.  Mead  v.  Lord  Orrery  &c.  3  Atk. 
235. 

LYONS  J.  delivered  the  opinion  of  the 
court. 

It  is  unnecessary  to  decide  the  first 
point  made  in  this  cause,  since  the  court 
feel  no  difficulty  in  affirming  the  decree 
upon  the  second.  There  can  be  no  doubt, 
but  that  the  executor  has  exceeded  his 
power  in  selling  the  reversion  of  the  land 
in  question.  The  case  of  a  person  purchas- 
ing slaves,  or  a  specific  legacy  from 
70  *an  executor  whilst  he  has  other  assets 
to  pay  debts,  is  not  like  the  present. 
The  executor  by  law  has  a  right  to  the  pos- 
session of  slaves,  and  of  personal  estate, 
and  a  right  to  sell  them.  But  he  has  no 
right  to  sell  lands,  unless  under  a  special 
authority.  A  purchaser  therefore  of  land, 
from  an  executor,  is  bound  to  look  for, 
and  to  understand  the  extent  of  that 
power, and  consequently  the  principal  caveat 
emptor  strictly  aj>plies  in  such  a  case.  It 
is  otherwise  as  to  personal  estate.  The  ex- 
ecutor instead  of  selling  the  reversion  of 
this  land  ought  to  have  sold  the  other 
moiety  which  was  unincumbered. 
Decree  affirmed. 


Turner  v.  Moffett. 

April  Term,  1796. 


Arbitration  and  A  ward— Date  of  Order— Mlsredtal.*— If 

an  award,  made  under  an  order  of  reference, 
mls-reclte  the  date  of  tlie  order,  the  Jadfirment 
entered  upon  tbe  award  is  erroneous. 

This  was  an  appeal  from  the  District 
Court  of  Dumfries.  Moffett  sued  out  a 
capias  against  Turner  and  Chilton  which 
was  served  upon  Turner.  The  declaration 
was  upon  an  assumpsit  against  Chilton  only. 
Turner  and  Moffett  by  consent  referred 
the  cause  to  arbitration  under  a  rule  of 
court,  and  agreed  that  the  award  should 
be  made  the  judgment  of  the  court.  An 
award  was  made  in  favor  of  the  appellee  for 
;£132:  5:  9,  for  which  judgment  was  en- 
tered, and  also  for  the  costs. 

Marshall  for  the  appellant.  Contended, 
that  the  judgment  was  erroneous  for  two 
reasons,  1st,  because  it  is  against  Turner, 
when  by  the  appellee's  own  shewing  it  ap- 
pears, that  Chilton,  and  not  Turner  was 
the  debtor.  The  declaration  is  against 
Chilton  only,  and  there  is  no  charge 
against  Turner.  In  the  case  of  Picket  & 
Clayborne,  this  court  determined,  that  a 
confession  of  judgment  cured  the  want  of 
a  declaration.  But  he  knew  of  no  case 
where  the  reference  of  a  suit  and  an  award 
made  thereupon,  had  been  considered  as 
sufficient  to  cure  the  want  of  a  declaration, 
much  less  to  cure  a  defective  one  as  this  is. 
2dly,  The  judgment  does  not  pursue  the 
award,  for  the  former  gives  costs,  which 
.the  latter  does  not. 

Washington  for  the  appellee.  In  answer 
to  the  first  point  relied  upon  the  case  of 
Leftwich  and  Stoval  (ante  vol.  1,  p.  30) 
which  seemed  to  conclude  all  discussion 
upon  the  question. 

As  to  the  2d  point,  the  judgment  is  for 
the  very  sum  awarded  by  the  arbitrators, 
and  the  costs  are  given  by  the  court,  as 
the  necessary  consequence  of  the  judg- 
ment. 
71  ^Marshall.      The      costs,     are    not 

the  necessary  consequence  of  the 
judgment's  being  for  the  appellee;  for 
suppose  the  arbitrators  had  awarded  that 
the  appellee  should  pay  the  costs;  the 
judgment  must  in  this  respect  have  pursued 
the  award  although  the  judgment  for  the 
debt  was  in  his  favour. 

The  Court  gave  no  opinion  upon  any 
of  the  above  points,  observing,  thi^t  the 
award  is  stated  to  be  made  in  pursuance  of 
an  order  of  reference,  the  date  of  which 
is  misrecited,  and  that  the  judgment  upon 
the  award  is  therefore  erroneous.  Where- 
upon Washington  moved  for  and  obtained  a 
certiorari,  upon  a  suggestion  of  diminution. 
The  judgment  was  reversed  at  the  suc- 
ceeding term  for  this  error. 


Turberville  v.  Self.t 
April  Term,  1795. 
Jeofails  and  Amendments^— Want  of  Similiter. - 


-After 

♦The  principal  case  Is  dlstinfiruished  in  Ross  v.  Over- 
ton, 3  Call  317. 

See  monofirraphlc»of«on  "Arbitration  and  Award" 
appended  to  Bassett  v.  CunnlnsTbam.  0  Gratt.  684. 

tThe  principal  case  is  reported  and  annotated 
In  4  Call  580  (Va.  Rep.  Anno.). 

t  Jeofails  and  Amendments.— See  monosrrapliic  note 
on  "Amendments"  appended  to  Snead  v.  Coleman. 
7  GratL  800. 
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verdict  and  Judg-ment.  tbe  want  of  a  similiter  will 
not  be  considered  as  error. 

Replevin— Plea  of  Nil  Debet  —  Discount— Award.— In 
replevin,  the  plaintiff,  upon  the  plea  of  nil  debet, 
may  srlve  in  evidence  an  award  made  since  tbe 
distress  taken  (but  respectlnir  pre-existincr  ac- 
counts), in  order  to  show  that  nothing  was  due 
the  avowant. 

5etOfff-AMlirned  Bond.— In  what  case  an  asslcrned 
bond  will  not  be  allowed  as  a  set  off. 

Replevin,  in  the  County  Court  of  West- 
moreland broufi^ht  by  Self  the  defendant 
in  error.  Avowry  for  rent  arrear.  Plea  nil 
debet,  and  concludes  as  usual  to  the  coun- 
try, but  the  issue  is  not  joined  by  a  simili- 
ter. At  the  trial,  the  defendant  g^ave  in 
evidence  an  award  of  arbitrators  made  since 
the  distress  was  taken,  but  respecting  ac- 
counts subsisting  between  the  parties,  prior 
thereto,  in  order  to  shew,  that  he  did  not 
owe  any  thing  to  the  avowant.  This  being 
objected  to  as  improper  evidence,  and 
being  admitted  by  the  court,  a  bill  of  excep- 
tions was  filed.  The  avowant  offered  in 
evidence  to  destroy  this  demand  of  the 
plaintiff's,  a  bond  of  his  for  50001b  of 
tobacco,  which  had  been  assigned  to  him 
as  appeared  from  the  endorsement,  some- 
time in  1785,  long  before  the  distress  was 
taken,  but  he  did  not  prove  notice  of  the 
assignment  to  the  plaintiff,  nor  did  he 
otherwise  than  by  the  endorsement,  prove 
the  precise  time  when  the  assignment  was 
made.  The  court  rejected  this  evidence,  to 
which  an  exception  was  taken.  Verdict 
for  Self  the  defendant  in  error.  This  judg- 
ment was  afiSrmed  in  the  District  Court  of 
Northumberland,  to  which  judgment  a 
supersedeas  was  awarded  by  one  of  the 
judges  of  this  court. 

The  objections  made  to  the  judgment  by 
Washington  for  the  plaintiff  in  error  were 
1st,  That  no  issue  was  joined  in  the  cause. 

2d,  That   the  plaintiff  ought  to  have    set 

forth  the  award  specially   in  his  plea,  that 

the    avowant    might    have    it  in  his 

72        power  *to    impeach   it,  and    that   for 

this   reason    it   was  improper* to  give 

it  in  evidence  on  the  general  issue. 

3d,  That  the  court  ought  to  have  admitted 
an  off-sett  against  the  award,  the  bond  of 
the  defendant  in  error  which  had  been 
assigned  to  the  plaintiff. 

Marshall  for  the  defendant,  In  answer 
to  the  first  point,  relied  upon  the  case  of 
Brewer  v.  Tarpley  (ante  vol.  1,  p.  363)  as 
conclusive. 

The  second  objection  if  a  good  one  for 
the  reason  assigned,  would  equally  prevent 
one  bond  from  being  off  sett  against  an- 
other, which  (it  cannot  be  denied)  may  be 
done  under  the  general  expressions  of  the 
act  of  Assembly  respecting  discounts. 
Though  the  award  is  made  posterior  to  the 
taking  of  the  distress,  the  debt  was  created 
long  prior  to  it.  The  award  does  not  create 
a  debt,  but  only  ascertains  one  already 
existing — it  was  therefore  proper  evi- 
dence. 

The  answer  to  the  third  objection  is, 
that  the  time  of  the  assignment  not  being 
proved,  it  might  have  been  made  sub- 
sequent to  the  distress,  and  if  so,  was  im- 
proper evidence  to  justify  an  act  which  was 
originally  tortious.  For  if  nothing  were 
due  (which  there  was  not,  since  the  debt 
due  from  the  avowant  exceeded  the  rent  due 
to    him,)    when   the    distress    was    taken, 


the  seizure  was  unwarrantable,  and  could 
not  be  rendered  lawful  by  a  subsequent  act 
tending  to  destroy  the  offsett  of  the  tenant 
against  the  demand  of  rent.  The  date  of 
the  assignment  endorsed  on  the  bond,  is  no 
proof  of  the  real  time  when  that  assign- 
ment was  made. 
The  court  affirmed  the  judgment. 


Brydie  v.  Langham. 
April  Term,  179S. 

Cm.  5a.— Service  of  Writ  Out  of  County.*— Judflrment 
in  tlie  County  CJourt  of  F.  where  the  defendant 
resided;  a  capias  ad  satisfaciendum  cannot  Ix 
issued  to  the  Sheriff  of  the  county  of  H..  and 
be  there  served,  the  defendant  happening  to  be 
found  in  tb at  county  when  the  writ  was  served, 
but  it  not  appearincr  that  he  had  removed  his 
property  out  of  the  county  of  F. 

The  appellant  having  recovered  4  judg- 
ments in  the  County  Court  of  Fluvanna 
against  the  appellee,  sued  out  4  several 
writs  of  ca.  sa.  against  his  body,  directed 
to  the  sheriff  of  Henrico  county,  where 
he  was  taken  and  committed  to  jail.  The 
court  upon  motion,  quashed  these  execu- 
tions with  costs  including  an  attorney's 
fee,  assigning  the  following  reason  for 
their  opinion:  **That  the  said  writs  were 
illegal,  because  Langham  was  a  resident 
of  Fluvanna  county,  and  the  said  execu- 
tions were  levied  upon  him  in  the  county 
of  Henrico,  whither  he  had  gone  at  the 
time  the  said  writs  of  execution  were 
73  levied,  and  it  not  appearing,  *that  he 
had  removed  his  property  out  of  the 
county  of  Fluvanna." 

The  appellant  excepted  to  the  opinion  of 
the  court,  because  the  following  evidence 
was  determined  to  be  sufficient  to  prove 
that  notice  was  given  of  this  motion.  A 
notice  in  writing  was  proved  to  have  been 
delivered  to  the  appellant,  stating  that  a 
motion  would  be  made  on  a  certain  day  of 
the  next  court,  to  quash  four  executions 
issued  from  the  clerk's  office  of  Fluvanna 
court,  against  him  the  said  Langham,  to 
satisfy  Alexander  Brydie,  assignee  of  Wil- 
liam Gait  A  Co.  and  one  other  execution 
issued  from  the  same  office,  to  satisfy  Alex- 
ander Brydie  A  Co.  which  executions  issued 
on  the  6th  of  August,  and  were  made  re- 
turnable to  the  succeeding  October  term, 
all  of  which  executions  were  contrary  to 
law. 

The  appellee  also  proved  by  a  witness, 
that  he  had  heard  a  collector  of  the  appel- 
lant's sa3',  that  he  had  understood  that 
motions  were  to  be  made  at  this  court  to 
quash  the  above  executions. 

The  judgment  of  the  County  Court  was 
affirmed  in  the  District  Court  of  Charlottes- 
ville, where  it  was  carried  by  appeal.  From 
this  judgment,  an  appeal  was  granted  to 
this  court. 

Copland  for  the  appellant.  Until  the  act 
of  1748.  C.  8,  no  writ  of  execution  could 
issue  from  one  County  Court  directed  to 
the  sheriff  of  another  County.  By  this  law 
{  20,  it  is  enacted,  that  where  judgment  is 


•Ca.  Sa.— Service  of  Writ  Out  of  County.— The  prin- 
cipal case  is  cited  in  Branch  v.  Webb,  7  Leiffh  380, 
for  the  proposition  that  no  ca.  ta.  could  issue 
acrainst  the  defendant  except  to  the  county  wbere 
he  was  sued,  unless  he  had  actually  removed  %tit 
bulk  of  his  effects  out  of  the  county. 
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rendered  in  any  County  or  inferior  court, 
for  debt,  or  damages,  and  the  defendant 
shall  remove  himself  and  his  effects,  or 
shall  reside  out  of  the  limits  of  the  juris- 
diction of  such  court,  the  clerk  is  authorised 
tp  issue  any  writ  of  fi.  fa.  or  ca.  sa.  directed 
to  the  sheriff  of  any  county,  where  the  de- 
fendant, or  debtor,  or  his  goods  shall  be 
found.  Now  it  is  evident,  that  the  fair 
construction  of  this  law  is,  that  if  the 
defendant  remove  himself  or  his  effects,  ex- 
ecution may  go  into  any  county  where  his 
person  or  effects  are  to  be  found.  If  it  were 
otherwise,  the  defendant  might  easily  evade 
the  provisions  of  the  law,  by  removing 
himself,  and  leaving  effects  of  small  value 
behind  him.  Besides,  it  does  not  appear 
in  this  case,  that  the  appellee  had  any 
effects  at  all,  in  Fluvanna,  and  the  court 
cannot  ])resume  he  had.  The  record  states, 
that  it  did  not  appear  he  had  removed  his 
effects.  But  it  shohld  have  been  proved 
that  he  had  not  removed  them.  If  the  law 
be  taken  literally,  it  would  follow,  that  if 
the  defendant  has  effects  in  any  other 
county  than   that,  in    which    he   resides,  a 

fi.  fa.  may  issue  to  that  county. 
74  ^Marshall  for  the  appellee.    There 

can  be  little  doubt  about  the  true  con- 
struction of  this  law.  The  removal 
contemplated  by  the  legislature  was  a  per- 
manent one ;  it  must  be  a  compleat  aban- 
donment of  the  county  in  which  the 
defendant  resided.  The  evidence  of  such 
a  removal,  is  the  carrying  with  him  the 
bulk  of  his  property.  The  leaving  of  a 
small  part  behind,  would  be  considered  as 
a  mere  evasion,  and  would  not  avail  the 
party.  The  enquiry  in  such  a  case  must 
always  be,  whether  the  removal  was  a  sub- 
stantial one  or  a  mere  going  out  of  the 
county  with  an  intention  of  returning ; 
and  upon  the  evidence  of  the  one,  or  of  the 
other,  the  propriety,  or  impropriety  of 
issuing  the  process  to  a  different  county, 
must  always  depend. 

The  record  leaves  no  room  for  doubt  in 
this  case,  that  the  defendant  had  not  re- 
moved himself  with  a  view  to  abandon  the 
connty  of  Fluvanna. 

The  Court  af&rmed  the  judgment. 


Qoodwin  v.  Taylor  Executor  of  Williamson. 

April  Term,  1796. 

Will— Construction*— CsM  at  Bor.— Deylse  to  E.  C, 
tbe  testator's  dauffbter.  of  the  Interest  of  40001. 
fiToverament  securities,  during  her  life,  and  at  her 
death,  the  interest  of  the  said  40001.  to  go  to  his 
four  ffrand-dauffhters  eqaally,  and  at  their  de- 
cease, the  principal  and  interest  to  be  disposed  of 


•executory  Llmltstioa  —  **Dylnff  without  Issue  '*  — 

Chattels.— That  a  limitation  over  of  personal  estate, 
after  an  Indefinite  failare  of  issue,  is  void,  and  the 
first  devisee  takes  the  whole,  see  the  principal  case 
cited  and  approved  in  Wllkins  v.  Taylor,  5  Call  152, 
166. 1 W:  Moore  v.  Brooks,  12  Gratt.  161 :  Newby  v. 
Blaltey.  S  Hen.  ft  M.  00:  Bradley  v.  Mosby,  3  Call  02. 

See  Hifffirenbotham  v.  Rucker,  2  Call  818,  and  thote. 

In  Mllhollen  v.  Rice,  18  W.  Va.  631.  the  court  said: 
''In  tbe  case  of  Qoodwin  v.  Tdylor,  4  Call  806,  same 
case.  2  Wcuh,  74.  the  testator  bequeathed  the  interest 
on  £4,000  in  government  funds  to  his  four  grandchil- 
dren: and  at  their  decease  the  principal  and  inter- 
est to  be  disposed  of  by  them  to  their  heirs,  and 
such  proportion  as  they  by  their  wills  respectively 
direct.  The  court  basing  its  decision  on  Shermer 
V.  Sbermer's  Ez*r,  1  Wash.  S60.  held,  that  a  grand- 
dauflrbter  took,  not  a  life  estate,  but  an  absolute 
property,  in  this  one-fourth  of  this  £4.000.  she  having 
died  Intestate.  Upon  her  death  she  must  be  re- 
garded by  her  intestacy,  as  having  disposed  of  the 


by  them  to  their  heirs.  E.  C  released  to  the  hus- 
band of  one  of  the  grand-daughters  all  her  right 
to  the  interest  of  lOOOl.  of  the  said  securities.  The 
grand-daughter  dying  in  the  life-time  of  £.  C, 
her  husband,  as  her  administrator,  filed  a  bill  to 
recover  the  said  lOOOl.,  which  was  decreed  accord- 
ingly. 

Thomas  Williamson  by  his  will  dated  in 
1787,  devised  as  follows,  vi».  **I  give  to  my 
daughter  Elizabeth  Clements  the  interest 
of  ;f4000  in  government  funds  during  her 
life,  and  at  her  death,  I  give  the  interest 
of  the  above  money,  one  fourth  to  each  of 
my  grand-children  S.  Cocke,  Elizabeth 
Clements,  Frances  Clements  and  John 
Clements,  and  at  their  decease,  the  princi- 
pal and  interest  to  be  disposed  of  by  them 
to  their  heirs,  in  such  proportions,  as  they 
by  their  wills  respectively  may  direct,  and 
in  case  of  the  death  of  my  grand-daughter 
Sarah  Cocke  without  issue,  I  give  her  part 
to  my  grand -daughter  Elizabeth  Clem- 
ents." 

Elizabeth  Clements  the  daughter  of  the 
testator,  by  deed  duly  executed,  released 
to  the  plaintiff  Goodwin  and  to  his  wife 
Elizabeth  Clements  her  daughter,  and  the 
grand-daughter  of  the  testator,  all  her 
right  and  title  in  and  to  the  interest  of 
jf  1000  of  the  said  certificates.  The  grand- 
daughter died  in  the  life-time  of  her  mother 
intestate,  and  the  plaintiff  as  her  adminib- 
trator  filed  his  bill  in  the  County  Court  of 
Southampton,  to    recover     possession      of 

;^1000  of  the  said  certificates. 
75  *The  court  decreed    the   defendant 

to  pay  and  deliver  to  the  plaintiff 
;^1000  of  the  certificates  in  the  public  funds, 
bequeathed  by  Thomas  Williamson  to  Eliz* 
abeth  the  late  wife  of  the  plaintiff. 

From  this  decree  an  appeal  was  prayed 
to  the  High  Court  of  Chancery,  where  it 
was  reversed  and  the  bill  dismissed ;  from 
which  an  appeal  was  taken  to  this  court, 
where  the  decree  of  the  High  Court  of 
Chancery  was  reversed,  and  that  of  the 
County  Court  afBrmed. 


OCTOBER  TERM,  1795. 

Collins  V.  Lowry  &  Co. 

October  Term.  ITWk 

Deposition— Abfleaoe   of    WltooM— Bvldoiice.t— What 

proof  of  the  inability  of  a  witness  to  attend  the- 


property  to  her  heirs,  under  the  power  conferred 
on  her  oy  the  will;  and  then  it  was  the  same,  as  if 
the  will  had  given  her  a  life  estate,  remainder  to 
her  heirs;  and  under  the  rule  in  Shelley's  case  she 
took  an  absolute  property,  and  not  a  mere  life 
estate." 

"JUDGB  AiiLBN,  in  delivering  the  opinion  of  the 
c()urt  in  Moore  v.  Brooks,  12  Gratt.  151,  refers  to  this 
case  of  Goodwin  v.  Taylor,  %  Wath.  74,  as  an  instance 
of  the  application  of  the  rule  in  Shelley's  case.  •  It 
is  therefore  clear,  that  these  two  cases  of  Shermer 
V.  Shermer's  Ex'r,  1  Wash.  266.  and  Goodwin  v.  Tay- 
lor, 2  Wash.  74.  4  Call  806.  were  both  decided,  as  they 
were,  on  this  reasoning:  if  the  powers  conferred  on 
the  devisee  had  been  executed,  by  devising  or  be- 
queathing the  property  to  the  heirs  of  the  devisee 
or  legatee  (their  suffering  themselves  to  die  intes- 
tate beidg  regarded  as  the  equivalent  of  this  exe- 
cution of  the  power)  then,  as  a  life  estate  would  be 
regarded  as  given  to  the  devisee  or  legatee,  and  a 
remainder  to  the  heirs  by  the  testator's  will,  and 
the  rule  in  Shelley's  case  applying,  the  life  estate 
given  by  the  will  became  a  fee  simple  estate  or  an 
absolute  property." 

The  principal  case  is  reported  and  annouted  in  4 
Call  805  (Va.  Rep.  Anno.). 

tDeposltlon— Abjonce  of  Deponent— HesrMy  Bvldeoce 
to  Prove.— In  Lynch  v.  Thomas,  8  Leigh  685,  the  court 
said:  "In  ColUntt.  Lowry,  3  Wtith.  75,  it  was  decided 
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trial  Is  necessary,  when  Ills  deposition,  taken  de 
bene  esse,  is  offered  to  be  read. 

Same- Notice  of  Taking. t— When  a  deposition  is  read 
at  common  law.  or  whether  It  was  taken  de  bene 
esse,  or  In  chief,  it  should  appear  in  the  record, 
upon  an  appeal,  that  notice  of  the  time  and  place 
of  takinsr  it  had  beer  criven  to  the  adverse  party. 

Appeal— Motion  to  Dismiss— Entering  Appearance. t— 
The  counsel  for  the  appellee  may  move  to  dismiss 
the  appeal,  for  want  of  an  appearance  beinsr 
entered  for  the  appellant,  before  he  opens  the 
record,  but  not  afterwards. 

This  was  an  action  on  the  case  brought 
by  the  appellees  against  the  appellant  in 
the  District  Court  of  Northumberland,  and 
at  the  trial  of  the  issue,  the  deposition  of 
a  witness  was  read  by  the  plaintiff,  to 
which  the  defendant  objected,  and  being- 
over-ruled  by  the  court,  he  filed  a  bill  of 
exceptions  stating,  that  a  witness  proved, 
that  he  had  shortly  previous  to  the  Term, 
seen  a  gentleman  from  Alexandria,  (at 
which  place  the  deposition  was  taken,)  who 
informed  him,  that  the  deponent  had  not 
long  before  that,  sailed  for  Europe,  and  had 
not  returned,  and  that  this  was  all  the 
evidence  in  the  cause.  The  record  does  not 
state,  whether  the  deposition  was  taken 
de  bene  esse  or  in  chiet;  or^  whether  notice 
had    been  given    to    the    defendant  of   the 

taking  of  it. 
76  *  Washington  for  the    appellee  con- 

tended, that  the  evidence  of  the  wit- 
ness accounting  for  the  absence  of  the 
deponent,  was  the  best  which  could  have 
been  obtained,  and  that  in  cases  of  this 
sort,  it  was  the  practice  to  admit  hearsay 
evidence  to  account  for  the  absence  of  the 
witness  who   had  given  a  deposition. 

The  PRESIDENT.  If  the  deposition 
were  taken  de  bene  esse,  the  evidence 
offered  to  excuse  the  absence  of  the  wit- 
ness was  defective;  if  it  were  taken  in 
chief,  no  proof  upon  the  subject  was  nec- 
essary. But  in  either  case,  notice  of  the 
taking  of  it  ought  to  have  been  given  to 
the  defendant,  and  as  none  is  stated  in  the 
record,  the  judgment  is  for  that  reason 
erroneous  and  must  be  reversed,  unless 
the  appellee's  counsel  supposes  he  can  shew 
that  notice  was  given,  and  that  the  deposi- 
tion was  taken  in  chief,  and  prays  a  certio- 
rari for  the  purpose,  which  if  asked  for, 
will  be  granted.    . 

The  appellee's  counsel  declined  tak- 
ing a  certiorari,  and  the  judgment  was  re- 
versed. 

Note;  after  the  President  had  deliv- 
ered the  opinion  of  the  court,  Washington 
moved    to    dismiss    the  appeal,  no  appear- 


(and  very  properly)  that  hearsay  evidence  that  the 
deponent  has  left  the  country,  and  has  not  returned, 
is  not  sufficient  to  authorize  the  reading-  his  deposl- 
tlpn." 

The  principal  case  is  cited  on  pasre  689  of  Lynch  v. 
Thomas,  supra. 

In  6  Enc.  PI.  &  Pr.  p.  J)68,  it  is  said:  "Hearsay  evi- 
dence alone  that  the  witness  has  left  the  state  is  not 
sufficient  Collins  v.  Ijowry.  2  Wash.  75.  But  hearsay 
evidence  may  be  considered,  in  the  discretion  of  the 
court,  in  connection  with  other  proof  and  circum- 
stances attendinfir  the  case.  Lynch  v.  Thomas,  8 
Leifirh  682," 

"l-Deposltlons- Notice  of  Time  and  Place  of  Taklnj^- 
Cfeneraland  Special  Objections  to  Reading:  of  Deposi- 
tions—Difference.— The  principal  case  is  cited  and 
dlstlnfirulshed  in  Steptoe  v.  Read,  19  Gratt.  8.  See 
Jeter  v.  Taliaferro,  4  Munf.  80. 

See  raonofirraphlc  note  on  "Depositions"  appended 
to  Field  V.  Brown.  24  Gratt.  74. 

♦See  monogrraphic  note  on  "Appeal  and  Error" 
appended  to  Hill  v.  Salem,  etc..  Turnpike  (So.,  1  Rob. 


ance    having    been   entered    for  the  appel- 
lant. 

By  the  Court.  You  might  have  dis- 
missed the  appeal  before  the  record  was 
opened,  but  it  is  now  too  late. 


Bernard  v.  Brewer. 

October  Term.  1795. 

Mills— Record— Notice— What  Is  Waiver  of.'-Upon  an 
application  for  leave  to  build  a  mill,  it  should  ap- 
pear to  the  appellate  Court  by  the  record,  that  the 
party  whose  property  is  sousrht  to  be  condemned, 
had  ten  days  previous  notice  of  the  motion  for  a 
writ  of  ad  quod  damnum.  This  miffht  be  dis- 
pensed with,  if  the  record  shews  that  the  proprie- 
tor appeared  and  contested  the  application,  upon 
the  merits;  a  sreneral  appearance  will  not  besaffl- 
cient 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Northumberland, 
affirming  with  costs  an  order  of  the  County 
Court,  giving  leave  to  the  appellee  to  build 
a  mill  upon  a  certain  stream,  the  bed  where- 
of belonged  to  himself,  as  well  as  the  land 
on  one  side  thereof. 

Marshall  for  the  appellant,  stated  the 
following    errors  in  the  record. 

1st,  That  no  notice  appears  to  have  been 
given  to  the  appellant  of  the  application  to 
the  court  for  the  writ  of  ad  quod  damnum. 
The  record  states,  that  the  acre  sought  to 
be  condemned  was  the  property  of  the 
appellant,  and  the  act  of  Assembly  ex- 
pressly requires  in  such  a  case,  that  notice 
of  the  motion  at  least  ten  days  previous 
to  the  making  of  it,  should  be  given  to  the 

proprietor. 
77  *This    law,    as   well  as    all   others, 

which  takes  away  from  individuals 
in  a  summary  manner,  any  portion  of  their 
property,  must  be  literally  and  strictly  pur- 
sued. 

2dly,  The  inquisition  upon  the  writ  of  ad 
quod  damnum  was  taken  by  the  deputy 
instead  of  the  high  sheriff.  This  being  a 
judicial  and  not  a  ministerial  act,  could 
not  according  to  the  principles  of  the  com- 
mon law  be  performed  by  a  deputy.  The 
act  of  Assembly  requires  the  sheriff  to  do 
it,  which  must    mean  the  high  sheriff. 

3dly,  No  notice  appears  to  have  been  given 
to  Bernard  of  the  taking  of  the  inquisition. 
The  law  requires  the  sheriff  to  give  notice 
to  the  proprietor,  or  to  his  agent,  (as  in 
the  case  first  mentioned)  if  neither  of  them 
were  in  court  at  the  time  the  order  was 
made,  of  the  day  appointed  by  the  court  for 
taking  the  inquisition.  It  is  true,  the 
return  of  the  sheriff  is  **that  in  pursuance 
of  the  writ  he  had  impanelled  a  jury  and 
proceeded  in  all  things  as  the  said  writ  re- 
quired," and  that  the  writ  commanded  him 


*Mllls-Record— Notlce-What  Is  Waiver  ot-Tbe 
principal  case  is  approved  in  Muire  v.  Falconer.  lO 
Gratt.  16,  but  distiuffuished  in  Pltzer  v.  Williams.  2 
Rob  251.  See  the  principal  case  cited  in  this  con- 
nection in  Fisher  v.  Smith.  5  Lei«rh  618. 

See  monogrraphic  note  on  "Mills  and  Milldams" 
appended  to  Calhoun  v.  Palmer,  8  Gratt  88. 

In  Keystone  Bridge  Co.  v.  Summers,  I8  W.  Va, 
504,  the  court  said:  "But  when  irrefirularities  In 
proceedings  to  condemn  lands  have  occurred,  the 
Virsrlnia  court  of  appeals  applied  the  same  rules 
with  reference  to  the  waivlnsr  of  irreffularities,  not 
affectinfiT  the  Jurisdiction  of  the  court,  whicb  oc- 
curred in  the  case,  as  they  apply  in  all  other  causes. 
Bernard  v.  Breicer,  2  Wash.  77." 

3ame— Rlffht  of  Owners  to  Condemn  Land.— Tbe 
principal  case  is  cited  with  approval  In  Varner  t. 
Martin,  21  W.  Va.  646. 
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to  give  notice;  but  incases  of  this  sort, 
nothing  ought  to  be  left  to  intendment.  It 
should  have  been  stated  in  express  terms 
that  the  notice  was  given.  The  court  should 
be  unequivocally  assured,  that  the  party 
whose  property  is  to  be  taken  from  him,  had 
an  opportunity  of  defending  his  right. 
From  the  literal  exposition  of  the  return 
made  by  the  sheriff,  it  would  seem,  that 
he  proceeded  according  to  the  command  of 
the  writ  after  he  had  impanelled  the  jury, 
whereas  the  giving  of  notice  ought  to  have 
preceded  it. 

4th,  The  law  requires  the  inquisition  to 
be  returned  to  the  next  succeeding  court. 
Now  this  is  returned  to  the  June  court, 
whereas  the  next  succeeding  court  was  in 
May. 

Warden,  for  the  appellee,  admitted,  that 
if  the  notice  required  to  be  given  of  the 
motion  for  the  writ  of  ad  quod  damnum, 
could  be  in  any  manner  useful  to  the  pro- 
prietor of  the  land,  the  want  of  it  would 
be  error. 

But  this  could  not  be  the  case,  since  the 
law  directs  the  court  to  award  the  writ  upon 
motion,  and  seems  to  consider  the  proper 
time  for  contestation  to  be  at  the  return  of 
the  writ.  So  that  if  the  appellant  had  had 
notice,  he  could  not  have  opposed  the  issu- 
ing of  the  writ,  if,  as  he  had  supposed,  the 
court  had  no  discretion  to  grant,  or  refuse 
it. 

But  admit  that  notice  was  important,  the 
appellant  has  not  stated  the  want  of  it 
upon  the  record,  and  therefore,  the  court 
will  presume  the  judgment  below  to  be 
right,  unless  the  contrary  appear. 
78  *The  second   objection  he  said  was 

more  serious,  as  the  law  must  be  ad- 
mitted to  be  as  stated  by  Mr.  Marshall. 
The  only  diflBculty  is  to  decide,  whether  in 
this  case,  the  sheriff  acts  judicially  or 
ministerially?  He  was  inclined  to  think, 
that  he  acted  in  the  latter  capacity.  His 
duty  is  pointed  out  by  the  law.  The  jury 
are  to  make  the  enquiry,  and  he  is  in  no 
instance  called  upon  to  exercise  the  func- 
tions of  a  judge.  Besides,  by  the  act  of 
Assembly,  the  sheriff  is  to  execute  all 
process  to  him  directed,  either  himself,  or 
by  deputy.  This  writ  may  properly  be 
called  the  process  of  a  court  within  the 
meaning  of  the  law. 

In  answer  to  the  third  objection,  he  re- 
lied, that  it  was  then  too  late  for  the  appel- 
lant to  complain  of  want  of  notice,  when 
the  record  states,  that  he  appeared,  and 
contested  the  writ  and  inquisition. 

The  fourth  objection  he  said  was  founded 
upon  a  mistake  respecting  the  times  when 
the    sessions  of  this   county  court  are  held. 

FLrEMING,  J.— The  first  objection  stated 
by  the  counsel  is,  that  ten  days  previous 
notice  of  the  motion  for  the  writ  of  ad  quod 
damnum  does  not  appear  to  have  been  given 
to  the  appellant. 

All  laws,  which  interfere  with  private 
rights,  and  which  authorise  a  mode  of  pro- 
ceeding unknown  to  the  common  law,  ought 
to  be  strictly  complied  with. 

If  the  record  stated  that  the  appellant  was 
present  and  made  defence,  the  objection 
might  be  gotten  over.  But  as  this  does  not 
appear  to  have  been  the  case,  I  am  of  opin- 
ion,    that  the  first  objection    made    to  the 


order  is  sustainable.  It  will  be  unneces- 
sary to  give  any  opinion  as  to  the  other 
objections,  if  the  court  should  agree  with 
me  in  opinion  upon  this  point. 

LYONS,  J. — I  have  always  been  of  opin- 
ion, that  the  greatest  strictness  is  required 
in  proceedings,  not  warranted  by  the  regu- 
lar forms  and  principles  of  the  common 
law.  That  in  such  cases,  an  exception 
from  the  rule,  *4hat  what  is  done  in  a- 
court  of  record,  shall  be  presumed  to  be 
rightly  done,"  is  proper.  On  the  contrary, 
nothing  is  to  be  presumed,  -  and  it  should 
plainly  appear  that  the  proceedings  were 
regularly  conducted.  These,  I 'say,  have 
been  the  sentiments,  which  I  have  always 
entertained  upon  this  subject.  But  I 
have  been  over  ruled  by  the  decisions  of 
this  court,  where  a  different  principle  has 
obtained,  and  therefore,  submitting  to  the 
authority  of  those  decisions,  I  have  been 
led  to  consider  in  this  case,  how  far  the 
principles  which  they  establish,  will  apply 
to  the  first  point  made  in  this  cause. 
79  *It    was  argued  by  the   counsel  for 

the  appellee,  that  the  notice  of  the 
motion  for  a  writ  of  ad  quod  damnum  was 
not  important,  as  it  stood  connected  with 
the  substantial  justice  of  the  case,  since  the 
granting  of  the  writ,  could  not  have 
been  contested  by  the  appellant;  and  that 
the  record  shewed,  that  the  appellant  after- 
wards appeared,  and  defended  the  motion. 
If  I  could  discover  that  the  appellant  con- 
tested the  merits  of  the  subject  in  dispute, 
I  should  upon  the  authority  of  former  de- 
cisions in  this  court,  (which  in  this  respect, 
admit  no  difference  between  cases  of  this 
sort  and  those  carried  on  in  the  forms  of 
the  common  law,)  consider  it  as  a  waiver 
of  all  objections  to  the  forms  of  proceeding, 
and  of  course,  that  the  failure  to  give 
notice  of  the  motion  for  the  writ,  could 
not  afterwards  be  alledged  by  him  as  a  cause 
for  reversing  the  order.  This  court  has  de- 
cided, that  after  an  appearance  and  defence 
made  upon  the  merits  of  the  case,  the 
unsuccessful  party  shall  not  be  permitted 
to  object  to  any  part  of  the  proceedings, 
of  which  in  an  earlier  stage  of  the  cause, 
and  before  the  trial  upon  the  merits,  he 
might  have  availed  himself ;  as  in  the  case 
where  no  issue  has  been  made  up.  But  in 
this  case,  it  does  not  appear  that  the  ap- 
pellant contested  the  motion  of  the  appellee 
upon  the  merits,  but  only  the  writ  and  in- 
quisition. This  is  what  he  now  contests; 
what  he  then  had  a  right  to  contest,  sep- 
arate from  the  merits.  And  therefore  noth- 
ing can  thereby  be  presumed   to  be  waived. 

I  do  not  think  that  there  is  any  weight  in 
the  last  objection.  The  conduct  of  the 
sheriff  in  returning,  or  in  not  returning 
the  writ  and  inquisition  to  the  proper  court, 
ought  not  to  aflFect  the  parties.  If  there 
had  been  negative  words  in  the  law  mak- 
ing the  inquisition  void  unless  returned  by 
a  particular  time,  the  direction  must  have 
been  strictly  pursued ;  but  this  not  being 
the  case  it  was  merely  directory  to  him. 

I  am  also  of  opinion,  that  the  court  had 
no  right  to  award  costs  in  this  case,  and 
that  in  this  respect  there  is  error. 

The  PRESIDENT.  I  agree  in  opinion 
with  the  other  Judges  who  have  gone  be- 
fore me,  that  if  we   could  be  satisfied  from 
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the  record,  that  the  appellant  appeared, 
and  contested  the  motion  upon  the  merits 
of  the  case,  he  could  not  afterwards  avail 
himself  of  the  want  of  notice  in  the  first 
instance,  to  defeat  the  order.  A  defence 
made  upon  the  merits  would,  I  think  have 
amounted  to  a  waiver  of  all  objections  to 
the  form  of  proceeding.  But  the  appear- 
ance after  the  inquisition  was  returned, 
and  contesting  merely  the  writ  and  inquisi- 
tion, does  not  cure  the  error  which  the  want 
of  notice  of  the  motion  in  the  first  instance 
had  occasioned. 
Judgment  and  order  reversed. 


80 


*Philip  M'Rae  v.  Richard  Woods. 

October  Term,  1795. 


Chancery  Practlce-BxceMlve  Verdict*— If  the  plain  tiff 
at  Law.  recover  more  than  he  is  in  conscience  en- 
titled to,  and  there  is  no  standard  by  which  a  Court 
of  Equity  can  ascertain  the  amount  of  the  excess 
unrifiThteously  recovered,  that  Court  will  set  aside 
the  verdict  in  toto. 

This  was  an  appeal  from  the  High 
Court  of  Chancery,  in  a  suit  instituted 
there,  by  the  appellee  against  the  appel- 
lant. The  bill  states,  that  the  plaintiff  in 
the  year  1769  had  a  lottery,  the  highest  prize 
in  which  was  some  improved  lots  in  Char- 
lottesville and  a  tract  of  land,  which  prop- 
erty, in  the  scheme  of  the  lottery  was 
estimated  at  £440.  That  Roderick  M'Rae 
purchased  two  tickets,  Henry  Mullens  one, 
to  which  the  plaintiff  added  another,  the 
whole  forming  a  joint  property,  in  which 
Roderick  M'Rae  owned  one  half.  That 
one  of  the  partnership  tickets  (No.  69)  drew 
the  highest  prize,  and  was  therefore  en- 
titled to  the  property  above  mentioned. 
But  the  ticket  so  soon  as  its  good  fortune 
was  known,  was  forcibly  taken  from  the 
said  Roderick  M'Rae  by  the  defendant  Philip 
M'Rae,  who  claimed  the  entire  benefit  of 
the  prize.  That  the  plaintiff  and  Mullens 
having  sold  their  interest  in  the  prize  to 
Roderick  M'Rae,  the  plaintiff  conveyed  the 
whole  property  to  the  assignee  of  Roderick. 
That  about  fifteen  years  after  this, 
the  defendant  commenced  a  suit  against  the 
plaintiff  at  law,  and  in  the  absence  of  the 
plaintiff's  witnesses,  who  could  have  proved 
the  tortious  manner  in  which  the  plaintiff 
acquired  the  possession  of  the  ticket,  a 
verdict  was  rendered  against  him  for  £4S1 : 
18 :  4  damages,  for  the  whole  value  of  the 
ticket.  The  bill  prays  an  injunction  to  the 
judgment  at  law. 

The  answer  states,  that  half  of  the  ticket 
in  question  was  purchased  by  Roderick 
M'Rae  for  the  defendant,  the  day  before 
the  drawing,  and  that  after  it  was  known 
to  have  been  fortunate,  it  was  delivered  to 
the  defendant  by  the  said  Roderick.  That 
the  defendant  never  claimed  more  than  one 
half  of  the  prize  drawn  by  this  ticket. 

The  evidence,  as  to  the  right  of  Philip 
M'Rae  and  the  manner  of  his  obtaining 
possession  of  the  ticket  is  extremely  con- 
tradictory. 

The  subject  of  dispute   was  submitted  to 


^Practice— Bxceselve  Verdict— Remlttltur-New  Trial 

—The  principal  case  is  cited  With  approval  in  Vinal 
V.  Core,  18  W.  Va.  61  ;  Unfried  v.  B.  &  O.  R.  R.  Co.,  5W 
W.  Va.  260,  12  S.  E.  Rep.  612. 

M'Rae  v.  Woods,  1  Hen.  &  M.  648,  is  the  sequel  to 
the  principal  case. 


arbitration  by  the  two  M'Rea's  (as  ap- 
pears by  the  testimony  of  some  of  the  arbi- 
trators), and  a'  decision  was  given  in 
favor  of  Philip  M'Rea's  title  to  one  half 
of  Roderick's  interest  in  the  prize.  One  of 
the  jurymen  who   tried    the  cause  de- 

81  poses  that  his  intention  was  to  *give 
damages  for   the   whole   value  of  the 

ticket.  Another  juryman  deposes,  that  the 
jury  gave  to  the  appellant  Philip  M'Rae, 
damages,  for  the  interest  which  Roderick 
M'Rae  held  in  the  ticket.  The  declaration 
filed  in  the  action  at  law  claims  the  whole 
ticket,  and  the  verdict  is  general,  **that  the 
defendant  did  assume  upon  himself  as  the 
plaintiff  hath  declared  against  him  and 
assess  the  damages  to  £^1:  18:  4." 

The  CHANCELLOR  upon  the  hearing 
of  this  cause,  directed  the  issue  between 
the  parties  in  the  action  at  common  law, 
to  be  tried  again ;  from  which  decree  the 
defendant  appealed. 

Marshall  for  the  appellant.  I  shall  ob- 
ject 1st,  to  the  decree  in  toto ;  or  if  I  am 
wrong  in  that,  then  2dly,  to  so  much  of 
it,  as  directs  a  trial  of  the  right  of  the 
appellant  to  any  part  of  the  ticket  in  dis- 
pute. 

Upon  the  first  point  I  contend,  that  the 
bill  ought  to  have  been  dismissed.  The 
equity  stated  is,  that  the  appellant  was  en- 
titled to  no  part  of  the  ticket,  but  having 
obtained  the  possession  of  it  tortiously,  he 
thereby  acquired  prima  facie  an  evidence 
of  right,  which  on  account  of  the  appel- 
lee's want  of  testimony  at  the  trial,  he  was 
unable  to  controvert.  The  equity  now  set 
up,  (namely,  that  the  appellant  was  only 
entitled  to  a  fourth  of  the  ticket, )  not  be- 
ing stated  in  the  bill,  he  had  no  opportu- 
nity given  him  of  controverting  it  by  bis 
answer,  nor  was  it  necessary  for  him  to  do 
so ;  and  therefore,  whatever  proof  the  ap- 
pellee might  produce  as  to  the  extent  of 
the  appellant's  interest,  it  was  improper 
for  the  Chancellor  to  decide  upon  it.  The 
appellee  might  have  amended  so  as  to  pat 
in  issue  the  point  for  which  he  now  con- 
tends ;  but  not  having  done  so,  he  is  con- 
fined to  the  equity  stated  in  the  bill. 

The  court  are  not  now  at  liberty  to  say, 
that  the  verdict  is  wrong  so  far  as  it  give» 
to  the  appellant  the  value  of  a  moiety  of 
the  ticket.  All  the  testimony  in  the  cause 
proves  the  right  of  Philip  M'Rea  to  a  moi- 
ety, unless  it  be  the  award,  which  is  made 
upon  the  principles  of  accommodation,  and 
to  which  the  appellee  having  objected,  it 
would  be  improper  to  allow  it  any  weight 
in  the  cause,  by  considering  it  as  evidence 
of  the  rights  of  the  parties. 

The  Chancellor  therefore  erred  as  I  con- 
ceive in  setting  aside  the  verdict.  The 
trial  before  the  jury  was  a  fair  one.  The 
appellee  does  not  even  charge  in  his  bill 
that  he  was  surprized,  otherwise  than  by 
a  general  assertion,  that  he  was  unprovided 
with  testimony,  without  setting  forth  who 
were  the  witnesses,  the  benefit  of  whose 
testimony  he  wanted,    or  what  they 

82  *could  have  proved.  It  does  not  ap- 
pear that  there  was  any  evidence  be- 
fore the  Court  of  Chancery  which  was  not 
given  to  the  jury,  and  they  having  decided 
upon  the  right,  the  verdict  ought  not  to 
have  been  set  aside. 
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But  admit  the  court  should  be  satisfied 
that  the  appellant  was  only  entitled  to  a 
fourth  of  the  tickets,  then  I  insist  secondly, 
that  the  Chancellor  ought  not  to  have  set 
aside  the  verdict,  but  should  have  injoined 
one  half  of  it. 

In  cases  where  a  verdict  is  vicious  in  all  its 
parts,  or  where  no  standard  is  furnished  by 
which  to  modify  it,  I  admit  it  ought  to  be 
set  aside  in  the  whole.  As  in  cases  where 
it  ia  unfairly  obtained,  or  where  the  ac- 
tion is  merely  founded  in  damages,  as  in 
trespass  and  the  like.  But  in  this  case, 
if  Philip  M'Rae  was  entitled  to  only  one 
fourth,  instead  of  one  half  of  the  ticket,  then 
he  is  as  certainly  entitled  to  one  half  of 
the  amount  of  the  verdict,  as  in  the  other 
instance  he  would  have  been  to  the  whole. 

As  to  the  part  of  the  ticket  for  which  the 
jury  gave  him  damages,  there  is  no  sort  of 
uncertainty.  The  whole  testimony  in  the 
cause  proves,  that  the  appellant  claimed 
only  one  moiety  of  tne  ticket.  One  of  the 
jurymen  proves  that  the  damages  given, 
were  tor  that  part.*  A  single  juryman  de- 
poses, that  he  intended  the  damages  for  the 
whole  ticket.  Consider  what  a  dangerous 
precedent  it  would  establish,  if  in  any  in- 
stance, a  single  juryman,  or  even  two, 
should  be  permitted  after  a  fair  trial  to  set 
aside  the  verdict,  by  saying,  that  he  in- 
tended to  iind  in  this,  or  in  that  way.  Such 
a  decision  would  be  in  direct  opposition 
to  that  laid  down  in  the  case  of  Cochran 
V.  Street  (ante  vol.  1,  p.  79,)  where  the 
court  went  entirely  upon  the  evidence  of  a 
large  majority  of  the  jurors,  which  proved 
that  they  decided  upon  a  mistake. 

In  opposition  to  this  solitary  juryman, 
is  not  only  the  evidence  of  another  jury- 
man, as  well  as  that  of  many  other  wit- 
nesses, but  the  amount  of  the  damages 
assessed,  plainly  proves,  that  the  verdict 
was  for  a  moiety  only  of  the  value  of  the 
property,  with  interest  from  the  time  it 
was  withheld  from  the  appellant. 

The  right  of  the  appellant  to  interest, 
cannot  I  presume  be  contested.  If  the  ap- 
pellee had  not  wrongfully  conveyed  the 
property  to  Roderick  M'Rea,  and  the  ap- 
pellant had  resorted  to  a  court  of  Chancery 
to  compel  a  conveyance  of  the  part  belong- 
ing to  him,  the  mesne  profits  would  have 
been  decreed,  and  it  would  have  been 
error  to  have  refused.  Having  sued 
83  for  damages,  *he  was  upon  the  same 
principle  entitled  to  interest  in  lieu 
of  the  profits.  And  if  the  jury  ought  to 
have  given  interest,  the  court  will  pre- 
sume they  did  do  so,  and  not  that  they  gave 
damages  for  the  whole  value  of  the  ticket, 
which  the  appellant  did  not  claim. 

Why  then  shall  the  verdict  be  set  aside, 
and  the  appellant  put  to  sea  again  to  es- 
tablish his  title,  which  has  once  been  fairly 
ascertained?  If  he  be  entitled  only  to  a 
fourth,  his  right  to  a  fourth  ought  not 
again  to  be  put  in  jeopardy,  since  the  jury, 
having  given  damages  for  a  half,  have 
furnished  this  court  with  a  rule  to  go  by, 
in  ascertaining  the  excess  which  ought 
in  equity  to  be  injoined. 

But  if  it  were  necessary  for  the  court  to 
direct  an  issue  at  all,  it  ought  to  have 
been  one  to  ascertain  the  value  of  the 
fourth    part,  and  not  one,    which    was   to 


bring  the   appellants   right    to    any  thing, 
again  into  questiotr. 

Campbell  for  the  appellee.  A  short  at- 
tention to  the  history  of  this  transaction, 
will  furnish  a  sufficient  answer  to  the  first 
point. 

In  the  suit  instituted  at  law  by  Philip 
M'Rae  against  Woods,  he  claimed  the  whole 
of  the  ticket,  and  recovered  a  judgment 
for  the  whole,  in  damages.  Woods  applied 
to  the  Court  of  Chancery,  setting  forth, 
that  tho'  Philip  MRae  was  in  possession 
of  the  ticket,  yet  he  obtained  it  tortiously, 
and  had  no  title  whatever  to  it.  Philip 
M'Rae,  in  his  answer,  admits  himself  en- 
titled only  to  one  half  of  the  ticket,  and 
upon  these  proceedings  it  necessarily  and 
properly  became  a  question  with  the  Chan- 
cellor, whether  Philip  M'Rae  was  entitled 
to  any,  and  to  what  part  of  the  ticket? 

There  appears  to  be  two  subjects  of  en- 
quiry now  before  the  court.  1st,  Can  the 
verdict  already  found  be  established?  And 
if  not,  then  2dly,  How  ought  the  court  to 
proceed  after  setting  it  aside? 

1st,  That  the  verdict  cannot  stand  as  it 
is,  is  what  I  confidently  insist  upon.  If  it 
were  intended  to  give  the  appellant  dam- 
ages for  half  the  ticket,  it  is  unwarranted 
by  the  testimony  in  the  cause,  which  goes 
completely  to  prove,  that  if  he  were  enti- 
tled to  any  thing,  it  could  onl3*  be  to  a 
fourth. 

If  damages  for  the  whole  ticket  were  in- 
tended, then  the  appellant's  counsel  does 
not  attempt  to  maintain  it.  Yet  one  of 
the  jurymen  has  deposed,  that  he  intended 
the  damages  for  the  whole  of  the  property. 
This  testimony  is  objected  to  by  Mr. 
Marshall,  who  seems  to  consider  a  jury- 
man in  such  a  case,  as  an  incompetent 
witness.  Let  me  ask,  if  a  bye  stander 
84  had  proved  misbehavior  *would  the 
court  who  tried  the  cause,  or  a  court 
of  equity  have  hesitated  to  set  aside  the 
verdict?  It  is  admitted,  that  if  many  jury- 
men had  concurred  in  proving  the  same 
fact,  that  their  evidence  would  have  de- 
served weight.  But  let  me  ask,  can  the  in- 
fluence of  truth  depend  upon  numbers?  Or 
ca'n  testimony  coming  from  a  juryman  be 
less  worthy  of  credit,  than  if  given  by  a 
stranger?  If  he  had  been  himself  mistaken, 
or  if  he  knew  of  a  mistake  in  any  of  his 
brethren,  it  was  his  duty  to  expose  it, 
that  the  error  might  be  corrected. 

2d,  If  then  the  verdict  is  to  be  set  aside, 
what  is  the  court  to  do?  It  is  entire,  and 
cannot  be  set  aside  in  part  and  confirmed 
in  part.  It  is  either  for  the  whole,  or  for 
half  of  the  ticket.  Both  arg  wrong.  But 
whether  it  be  for  the  one,  or  the  other,  this 
court  can  at  most  only  conjecture.  One 
juryman  says  the  first,  the  other  the  last. 
Where  then  is  the  standard  which  Mr. 
Marshall  speaks  of,  by  which  the  court  can 
divide  the  verdict? 

The  court  must  decree  either  upon  the 
evidence,  or  upon  the  verdict.  Not  upon 
the  last,  because  that  is  avowedly  wrong. 
If  that  be  given  up,  and  the  court  suppose 
they  can  with  propriety  look  into  the 
evidence  and  decide  upon  that,  I  am  ready 
to  go  into  it.  There  is  a  case  in  Morgan's 
Essays,  of  an  action  upon  a  bill  of  ex- 
change.    There  were  two  counts  in  the  dec- 
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laration,  upon  one  of  which,  the  jury  found 
for  the  plaintiff;  upon  fhe  other,  there  was 
an  improper  finding  for  the  defendant. 
The  plaintiff  desired  to  set  aside  the  second 
finding,  and  to  retain  the  first.  But  the 
court  refused,  as  the  verdict  was  entire.  It 
is  argued  that  the  jury  are  to  be  presumed 
to  have  given  interest,  because  they  ought 
to  have  done  so.  But  I  do  not  think  they 
ought.  Philip  M'Rae  complains  that 
Woods  conveyed  to  Roderick  M'Rae  instead 
of  himself.  But  this  arose  from  the  neglect 
of  Philip  M'Rae,  who  had  improperly 
acquired  the  possession  of  the  ticket,  and 
without  which  no  verdict  could  have  been 
obtained.  But  Woods  did  right  in  convey- 
ing to  Roderick  M'Rae  to  whom  he  had  sold 
the  ticket.  What  considerations  then  pre- 
vailed with  the  jury  in  forming  the  verdict 
cannot  certainly  be  known  by  the  court. 

As  to  the  value  fixed  upon  the  property 
in  the  scheme  of  the  lottery,  it  furnishes 
no  standard  by  which  the  intention  of  the 
jury  can  be  explained. 

Marshall  in  reply.  That  a  verdict  is  en- 
tire at  law  cannot  be  denied.  But  that  a 
court  of  equity  may,  when  there  is  a  guide 
to  go  by,  set  it  aside  in  part  only, 
85  IS  every  day's  practice.  *If  the  ver- 
dict be  improper  in  the  whole,  as  if 
the  trial  be  unfair,  or  the  whole  finding  be 
inequitable,  or  if  it  be  wrong  in  part,  but 
the  court  has  no  standard  by  which  to  dis- 
tinguish the  good  from  the  bad,  in  such 
cases  the  whole  verdict  ought  to  be  set 
aside.  But  if,  as  in  the  case  of  a  bond,  the 
plaintiff  has  recovered  too  much  at  law, 
what  does  a  court  of  equity  do?  Not  set 
aside  the  whole  verdict,  but  injoin  so  much 
of  it  as  the  obligee  in  conscience  is  not  en- 
titled to.  If  it  be  necessary  to  direct  an 
issue,  the  court  does  so  as  to  the  part  dis- 
puted, but  never  sets  aside  the  verdict 
which  in  the  first  instance  is  presumed  to 
be  right. 

There  is  a  great  difference  between  evi- 
dence to  prove  misbehavior  in  the  jury,  and 
the  evidence  of  a  juryman  given  long  after 
the  trial,  as  to  his  secret  intentions  at  the 
time  of  giving  his  verdict.  The  former 
might  be  seen  or  heard,  and  with  respect  to 
which,  compleat  evidence  might  be  adduced. 
The  latter  is  concealed  from  all  the  world 
but  the  juror  himself.  No  other  person 
can  know  what  were  the  secret  workings 
of  his  mind.  If  the  juryman  in  question 
went  upon  a  mistake,  it  does  not  appear 
that  he  disclosed  it  to  any  person  at  that 
time.  To  permit  him  now,  when  impres- 
sions have  been  made  upon  his  mind  by  one 
of  the  parties,  to  set  aside  the  vetdict, 
would  be  to  establish  a  most  dangerous  prin- 
ciple, and  such  as  must  prove  fatal  to  the 
purity  of  the  jury  trial. 

I  still  insist,  that  the  jury  were  right  in 
giving  interest,  since  it  was  the  duty  of  the 
appellee  to  make  the  deed  to  the  person  who 
had  possession  of  the  ticket;  he  acted  im- 
properly in  conveying  to  Roderick,  and  by 
taking  upon  himself  to  decide  the  rights  of 
the  parties,  he  is  liable  to  the  appellant 
for  the  mesne  profits,  or  for  interest  in 
lieu  of  them. 

FLEMING,  J.— In  this  case  there  is  a 
great  contrariety  of  evidence.  The  arbi- 
trators gave    Roderick    M'Rae   half  of  the 


ticket,  and  Philip  M'Rae  avers,  that  he 
claimed  no  more.  But  the  declaration  de- 
mands the  whole,  and  it  is  probable  that 
the  verdict  was  for  the  whole,  since  the 
amount  of  the  damages  very  little  exceeds 
the  price  affixed  to  the  property  by  the 
scheme  of  the  lottery.  To  explain  the 
principles  by  which  the  jury  were  gov- 
erned, two  of  that  body  have  been  exam- 
ined, and  they  differ  from  each  other  upon 
the  main  point.  Objections  were  made  to 
the  examinations  of  the  jurors;  but  it  is 
not  only  usual,  but  I  think  proper  to  admit 
such  evideiice  for  the  purpose  of  discover- 
ing errors  which  the  jury  may  have  com- 
mitted. In  this  case,  I  should  not  feel 
an  inclination  to  be  over  scrupulous 
86  in  '^admitting  testimony,  when  I 
reflect,  that  the  appellant  acquiesced 
for  fifteen  years  without  asserting  his  right 
to  the  property  in  question,  until  better 
evidence  might  be  lost.  I  am  well  satisfied 
that  Philip  M'Rae,  is  entitled  only  to  one 
fourth  of  the  ticket,  independantly  of  the 
award  and  evidence  o^^the  juror.  He  has 
recovered  one  half  if  not  the  whole,  and 
as  I  can  discover  no  standard  by  which 
to  decree  him  what  he  is  really  in  titled  to, 
there  seems  to  be  no  way  left,  but  the  one 
adopted  by  the  Chancellor  to  do  essential 
justice  to  the  parties.  I  am  therefore  of 
opinion  that  the  decree  is  right. 

LYONS,  J.— I  think  this  case  has  come 
up  too  early.  The  Chancellor  does  not  set 
aside  the  former  verdict,  but  only  directs 
an  issue  to  be  tried  to  satisfy  his  con- 
science. The  question  tried  and  decided  bj 
the  jury  was  the  right  of  the  appellant  to 
the  ticket.  The  possession  was  considered, 
and  certainly  was  at  law  prima  facie  evi- 
dence of  title.  But  the  question  is,  did  the 
jury  give  a  verdict  for  the  whole  of  the 
ticket,  or  for  a  part  and,  for  what  part? 
How  was  the  Chancellor  to  ascertain  this 
with  certainty?  It  is  admitted,  that  the  ap- 
pellant was  not  entitled  to  the  whole.  No 
way  remained,  but  to  direct  an  issue  to 
try  the  question  for  the  information  of  his 
conscience. 

But  before  the  issue  is  tried,'  and  before 
it  is  known  what  would  be  the  decree  of  the 
Chancellor,  the  party  appeals.  Ought  the 
Chancellor  to  be  restrained  from  directing^ 
issues  to  inform  him  whether  a  fact  be  one 
way  or  the  other?  Sureiy  not,  and  there- 
fore the  appeal  in  this  case  is  certainly  pre- 
mature. The  inquiry  is  merely  as  to  the 
extent  of  Philip  M'Rae's  right.  It  is  noth- 
ing to  the  court  of  equity  how  Philip  M'Rae 
came  by  the  ticket ;  but  it  is  essential  to 
know  to  what  part  he  is  entitled,  and  the 
value  of  it.  At  present  it  is  impossible  for 
the  court  to  ascertain  that  point.  I  there- 
fore think  the  decree  right. 

The  PRESIDENT.— As  I  am  of  opinion 
that  the  appellant  had  no  ground  to  come 
here  at  all,  I  shall  not  inquire  whether  he 
has  done  it  too  early,  or  not.  Amidst  the 
clashing  testimony  in  the  cause,  it  is  evi- 
dent to  me,  that  Philip  M'Rae  had  not  a 
right  to  more  than  a  fourth.  As  soon  as 
the  lottery  was  drawn,  the  two  M'Rae's 
began  to  dispute  respecting  this  ticket. 
My  own  impressions  are,  that  Philip  M'Rae 
has  no  right  at  all ;  but  I  would  not  for  this 
reason  award     a  new  trial,  since   the   vcr- 
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diet  which  has  been  fairly  found,  is  in  his 
favor:  Bnt  the  extent  of  his  ri^^ht  is  m>t 
ascertained. 

.  If  then  Philip  M'Rae  was  entitled  to  no 
more  than  a  fourth,  the  verdict  which  gives 
him  much  more  ought  to  be  corrected. 
87  We  *were  anxious  to  do  this  if  we 
could  without  disturbing  the  verdict. 
But  we  could  discover  no  certain  standard 
by  which  the  court  could  make  the  correc- 
tion. We  looked  for  it  in  vain  in  the  value 
affixed  to  the  property  in  the  scheme  of 
the  lottery.  We  then  looked  for  it  in  the 
sales,  with  no  better  success.  The  next 
chance  was  the  verdict ;  but  that  appears  to 
be  for  the  whole,  because  the  declaration 
claims  the  whole.  We  next  referred  to  the 
testimony  of  the  jurors ;  but  they  di£fer 
upon  the  subject.  The  appellant  attempted 
to  account  for  the  sum  found  by  the  verdict 
by  supposing,  that  the  jury  had  allowed  in- 
terest upon  the  claim,  because  they  ought 
to  have  done  so,  but  this  is  equally  unsat- 
isfactory. It  is  entirely  discretionary  with 
a  jury,  whether  they  will  give  interest  or 
not.  And  whether  they  meant  to  give  it  or 
not,  is  perfectly  uncertain.  My  own  opin- 
ion is,  that  in  this  case,  interest  ought  not 
to  have  been  allowed.  Woods  gave  notice  to 
Philip  M'Rae  that  he  would  not  convey 
to  him,  but  having  together  with  MuUins 
sold  their  interest  to  Roderick  M'Rae,  he 
made  a  conveyance  to  him.  In  1771,  the 
land  is  sold  as  the  property  of  Roderick ;  it 
is  advertised  in  the  neighbourhood  of  Philip, 
and  the  property  is  passed  from  hand  to 
hand ;  in  1769,  Philip  having  received  no- 
tice from  Woods,  seems  to  have  abandoned 
all  intention  of  recourse  against  him  and 
applies  to  Roderick.  They  agree  to  a  ref- 
erence, and  in  1784,  Philip  M'Rae  for  the 
first  time  shews  an  intention  to  resort  to 
Woods,  having  no  prospect  of  recovering 
any  thing  against  Roderick.  Woods  in 
consequence  of  this  unreasonable  delay  has 
now  no  chance  to  recover  against  Roderick, 
and  therefore  ought  not  to  pay  interest. 

Another  mode  was  thought  of  by  the  court, 
and  that  was,  to  direct  the  jury  to  value  a 
fourth  of  the  ticket;  but  against  this  a 
considerable  difficulty  occurred  on  the  sub- 
ject of  interest,  in  which  we  thought  we 
had  no  right   to  controul   the    jury. 

Upon  the  whole,  I  concur  with  the  other 
judges  in  approving  the  decree. 

Decree  affirmed. 
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Bribery  at   Elections  —  Information  —  What    It  Must 

3t«te.*— In  an  information  agrainst  a  Justice  of  the 
Peace  for  bribery  in  the  election  of  a  Clerk,  it 
oaflTht  to  be  stated  with  certainty,  that  an  election 
wan  holden.  and  that,  at  that  election,  the  vote 
was  firiven. 

A  rule  was  made  by  the  District  Court  of 
Washington,  that  the  appellant  should  be 
summoned  to  the  next  court  to  shew  cause, 
why  an  information  should  not  be  filed 
against  him  for  bribery  and  corruption  in 
his  office  of  justice  of  the  peace,  for  the 
county  of  Wythe,  in  voting  for  a  clerk  of 
the  said  county.  The  defendant  appeared 
in    his  proper  person,  and    failing  to  shew 


*See  monoflrraphlc  note  on  "Elections"  appended 
to  West  ▼.  FerfiTUSon.  16  Gratt  270. 


sufficient  cause  to  discharge  the  rule,  the  in- 
formation was  ordered  to  be  filed.  The  cap- 
tion of  the  information  is  thus  ** District 
of  Wythe,  Washington  and  Russel."  It 
states,  '*that  the  office  of  clerk  of  the  peace 
in  each  county,  is  an  office  of  great  trust 
and  confidence  touching  the  administration 
of  justice,  &c.  and  that  the  said  office  in 
case  of  vacancies,  is  in  the  disposal  of  the 
justices  of  the  peace  for  the  same  county. 
That  by  an  act  of  Assembly  entitled  an  act 
Ac.  the  county  of  Wythe  was  formed,  and 
it  was  among  other  things  enacted  that  the 
justices  of  peace  to  be  commissioned  for 
the  said  county,  should  meet  at  the  house 
of  James  M'Gavock  in  the  said  county,  upon 
the  first  court  day  after  the  same  should 
take  place,  and  having  taken  the  oaths  pre- 
scribed by  law,  should  proceed  to  appoint 
and  qualify  a  clerk,  provided  that  such  ap- 
pointment should  not  be  made,  unless  a 
majority  of  the  justices  were  present. 

'*That  upon  the  first  court  day  after  the 
said  county  had  taken  place,  viz.  on  the 
25th  of  May  1790,  at  the  house  of  James 
M'Gavock  in  the  said  county,  a  majority 
of  the  justices  were  present,  and  the  said 
James  Newell  was  then  a  justice  of  the 
peace  for  the  said  county,  and  was  then 
and  there  present,  and  did  then  and  there 
take  the  oaths  of  a  justice  of  peace  pre- 
scribed by  law,  and  a  certain  W.  Crocket 
and  a  certain  Robert  Crocket  were  then  and 
there  candidates  for  the  office  of  clerk  of 
the  peace  in  the  said  county.  That  the 
said  Newell  not  regarding  the  oaths  of  a 
justice  of  peace  so  by  him  taken  &c.  upon 
the  day  and  year  aforesaid,  at  the  house 
of  James  M'Gavock  in  the  county  afore- 
said, did  unlawfully,  wickedly  and  corruptly 
accept,  receive,  and  take  from  the  said  W. 
Crocket  a  corrupt  promise    that    if    he  the 

said  James  Newell,  would  then  and 
89        there  give    his  vote  in  favor  *of  him 

the  said  W.  Crocket  to  be  clerk  of 
the  peace  in  the  said  county,  and  if  he  the 
said  W.  Crocket  were  elected,  then,  he  the 
said  James  Newell  should  as  a  reward  for 
his  vote,  have  from  him  the  said  W.  Crocket 
one  half  of  the  profits  that  might  accrue 
to  him  by  virtue  of  the  said  office;  and  that 
he  the  said  James  Newell  did  then  and  there, 
acting  in  the  capacity  of  a  justice  of  peace, 
unlawfully,  corruptly,  and  wickedly  give 
his  vote  in  favor  of  the  said  W.  Crocket  to 
be  clerk  of  the  peace  in  the  said  county,  in- 
consideration  of  the  said  corrupt  promise, 
so  as  aforesaid  made  by  the  said  W.  Crocket, 
and  accepted  by  the  said  James  Newell,  to 
the  great  dishonor  of  the  office  of  justice  of 
the  peace,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  in  open 
violation  of  the  laws,  and  against  the 
peace,"  Ac. 

On  the  plea  of  not  guilty  the  jury  found 
the  defendant  guilty,  and  amerced  him  in 
the  sum  of  jf50.  The  defendant  moved  in 
arrest  of  judgment,  and  assigned  as  cause 
thereof,  that  the  information  concludes, 
that  the  offence  was  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided, 
and  in  open  violation  of  the  laws,  and  the 
information  cannot  be  maintained  on 
either  the  statute,  or  common  law  of  Eng- 
land, as  the  assembly  of  Virginia  on  the 
19th  day  of  December  1788,  passed  an  act, — 
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** entitled  an  act,  to  punish  bribery  and  ex- 
tortion" and  that  in  the  act  last  mentioned, 
only  a  qui  tarn  information  could  be  main- 
tained. The  errors  being  over-ruled,  judg- 
ment was  entered  for  the  ;f50,  for  the  use 
of  the  commonwealth,  and  the  costs,  from 
which  judgment,  the  defendant  appealed. 
Campbell  for  the  appellant.  The  first 
exception  which  I  shall  take  to  the  proceed- 
ings is,  that  it  does  not  appear  the  appel- 
lant was  summoned  to  shew  cause  against 
filing  the  information,  in  the  manner  re- 
quired by  the  act  of  Assembly. 

This  mode  of  proceeding,  by  which  the 
party  accused  is  deprived  of  a  trial  by  the 
grand  inquest  of  his  country,  ought  to  be 
so  guarded,  as  to  diminish  as  much  as  pos- 
sible the  injury  which  he  may  experience, 
from  loosing  the  chance  of  an  acquital  by 
that  tribunal.  In  criminal  ca^es,  it  is  not 
only  necessary  that  the  court  should  do 
right,  but  it  should  appear  in  the  record  of 
their  proceedings  that  they  have  done  so. 
Nothing  is  to  be  intended.  It  is  not  enough 
then,  that  the  court  directed  the  party 
to  be  summoned,  but  it  should  appear  that 
he  was  actually  summoned.  It  is  true,  the 
appellant  is  stated  to  have  ap^ared,  and 
failed  to  shew  cause  against  filing  the  in- 
formation ;  but  he  might  have  been 
90  accidentally  in  court,  and  to  this  *cir- 
cumstance,  may  fairly  be  attributed 
his  inability  to  shew  cause  against  the 
prosecution.  It  has  never  been  decided  that 
an  appearance  in  criminal  cases,  could 
cure  any  error  whatever. 

2d,  This  is  a  prosecution  for  bribery  and 
corruption    in    the  election  of  a    clerk.      I 
contend  that  the  information  ought  to  have 
stated,    that   an^election    was  holden.     If  a 
man    be    arraigned    for    misconduct  in  his 
official  capacity,  it  ought    to    be    charged, 
that  he  officially  acted.     Only    one    magis- 
trate is  stated  to  have  qualified,  and  it  does 
not  even  appear  that  a  court  was  convened. 
3d,  The  offence  is  not    laid    to  have  been 
committed    * 'within  the  jurisdiction  of  the 
court.'*     I  admit,    that  if    there    be  tanta- 
mount words,  they  will  supply  the  want  of 
those    above    mentioned.     The    caption   of 
the  information   does  not  more  necessarily 
mean  the  names  of  three  counties,    than  it 
does  the  names  of  three  persons.     But  if  it 
do,  there  is  no  way  by    which  to  infer  that 
the  offence  was  committed  within  the  juris- 
diction   of    the   court,    but   by   connecting 
the  caption  with  the  sentence  which  charges 
the  offence  to  have   been   committed  at  the 
house    of  James  M'Gavock    in    the    county 
aforesaid,  which   is  nonsense.     We  cannot 
hunt  over  the  intermediate  parts  of  the  in- 
formation, so  as  to  connect  the  above  clause 
with    the    caption.     There    is  no  precedent 
where  the  want  of  laying  a  jurisdiction  has 
been    considered  as  fatal,    in    which  an  in- 
dustrious   court  might  not  from  the    whole 
information    have    collected    enough  to  re- 
move the  objection. 

Lastly,  I  contend  that  upon  the  merits  of 
the  case  the  judgment  is  erroneous. 

The  offence  charged,  is  either  bribery,  or 
the  sale  of  an  office.  It  cannot  be  the  first, 
because  that  can  be  committed  only  by  a 
person  in  a  judicial  capacity.  3.  Inst.  145. 
147.  Extortion  may  be  committed  by  him 
who  acts  ministerially,  but  bribery  cannot. 


The  election  of  a  clerk, though  committed 
by  the  law  to  the  judges,  is  a  ministerial, 
and  not  a  judicial  act.  The  legislature 
might  authorize  the  judges  to  do  an  act  of 
a  ministerial  nature;  but  it  would  not 
therefore  change  its  nature,  and  become  a 
judicial  act. 

The  information  then  must  be  supported, 
as  an  offence  in  the  sale  of  an  office. 

The  act  of  Assembly  against  the  sales  of 
offices,  was  passed  in  October  1792,  and 
this  prosecution  was  instituted  in  May  1791, 
so  that  the  appellant  cannot  be  convicted 
under  that  act.  The  statute  of  £dw.  6. 
then  must  be  resorted    to ;  and    if  so,  it  i& 

liable  to  the  following  objection. 
91  *lst.  The  appellant  is  ordered  to  be 

cited  to  shew  cause  why  an  informa- 
tion should  not  be  filed  against  him  for  bri- 
bery and  corruption  ;  instead  of  which,  he  is. 
charged  with  an  offence  of  a  different  sort. 
If  it  be  necessary  that  the  party  accused 
should  be  cited  at  all,  I  contend  that  it  is- 
the  more  necessary,  the  citation  should 
truly  state  the  nature  of  the  accusation ;  for 
otherwise,  it  would  rather  serve  to  entrap 
than  to  benefit  him.  The  information 
cannot  be  filed  without  the  leave  of  the 
court :  but  the  leave  granted  in  this  case, 
authorised  an  information  for  one  offence, 
and  an  information  for  a  different  offence 
is  filed ;  it  was  therefore  filed  without  leave. 
2dly.  It  is  determined  in  Salk.  411,  that 
the  Stat.  £dw.  6.  does  not  extend  to  the 
colonies. 

Marshall  for  the  appellee.  The  first  ob- 
jection is,  that  the  appellant  does  not  ap- 
pear to  have  been  summoned.  But  to  this, 
the  record  seems  to  have  furnished  a  com- 
pleat  answer.  He  is  stated  to  have  ap- 
peared, which  must  mean  a  legal  appearance 
which  it  could  not  be  unless  he  were  sum- 
moned. 

The  second  objection  is,  that  it  does  not 
appear  that  an  election  took  place.  It  is 
stated  that  the  appellant  received  the  bribe, 
and  voted  for  the  clerk,  which  makes  the 
offence  com  pleat,  tho'  the  election  from 
any  cause  whatever  did  not  take  place. 
The  information  states  that  he  accepted  a 
corrupt  promise,  &c.  and  acting  as  a  justice 
of  the  ppace  did  give  his  vote.  He  mnst 
then  have  been  in  court  acting  in  his  offi- 
cial capacity. 

The  third  objection  is,  that  no  jurisdic- 
tion is  laid.  It  is  contended  that  the  names 
of  the  counties  mentioned  in  the  caption, 
may  as  well  mean  men,  as  counties.  But 
three  men  cannot  make  a  district ;  this  would 
be  absurd.  The  information  charges,  that 
by  law,  the  justices  were  to  meet  at  the  house 
of  James  M'Gavock  in  the  county  of 
Wythe ;  that  they  did  meet  at  that  house 
in  the  said  county  of  Wythe,  and  that  then 
and  there  the  appellant  committed  the 
offence.  It  follows,  that  the  house  was  in 
the  county  of  Wythe,  and  Wythe  is  said  to 
be  one  of  the  counties  composing  the  dis- 
trict. The  offence  then  must  necessarily 
have  been  committed  within  the  jurisdic- 
tion of  the  court.  Besides,  if  this  be 
error,  it  is  cured  by  the  act  of  Jeofails.  In 
England  it  is  determined,  that  the  statutes 
of  Jeofails  do  not  extend  to  criminal  cases, 
because  the  first  statute  being  confined  to 
civil   cases,  the  judges  constmed  all  those 
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^which  followed,    in  the    same    manner.     It 

is    otherwise    with    respect    to    onr  act  of 

•J^eofails,  which  is  not  confined  to  civil  cases 

by    any   expressions  which    the  les^islatnre 

have  used. 
92  *Upon    the    last    objection  I  would 

observe,  that  whatever  may  have 
been  the  English  decisions  concerning  the 
operation  of  the  statute  of  Edw.  VI.  in  the 
-colonies,  the  convention  in  this  state,  by 
an  ordinance  passed  in  the  year  1776, 
adopted  all  the  English  statutes  prior  to  the 
4th  James  I.  not  of  a  local  nature.  This  is 
-certainly  not  local,  since  it  applies  to  offices 
which  are  as  well  known  here  as  in  Eng- 
land ;  and  if  the  act  of  selling  them  be 
-criminal  there,  it  is  equally  criminal  here. 

Campbell  in  reply.  I  have  contended  that 
it  should  appear  that  the  appellant  was 
cited.  2  Haw.  P.  C.  263,  may  be  mentioned 
against  me.  To  this  I  answer,  that  the 
recognizance  there  spoken  of,  was  not 
essential  to  the  defence  of  the  accused ;  a 
notice  of  the  intended  prosecution  was. — The 
same  answer  may  be  given  to  what  is  said 
in  the  same  book  .page  270;  the  oath  was 
required  for  greater  solemnity,  but  was  not 
necessary  to  the  defence  of  the  accused. 

2d  point.  2  Hawk.  P.  C.  225,  shews  the  cer- 
tainty necessary  in  an  information.  The 
information  states  that  a  majority  of  the 
justices  were  present,  but  not  that  they 
held  a  court,  and  unless  they  did  so,  the 
justices  might  have  been  present  on  other 
business,  and  not  in  their  official  capaci- 
ties. 

3d  point.  The  caption  is  no  part  of  the 
indictment,  2  Hawk.  P.  C.  165  to  169.  It 
cannot  therefore  be  referred  to,  to  shew 
the  place  at  which  the  offence  was  com- 
mitted, tho'  it  may  be,  for  the  purpose  of 
shewing,  that  the  court  was  holden  within 
the  extent  of  the  commission. 

4th  point.  If  the  stat.  of  Edw.  VI.  were 
adopted  by  the  ordinance  of  Convention, 
yet  that  ordinance  was  repealed  by  the 
act  passed  in  December  1782,  which  declares, 
that  no  English  statute  or  act  of  parlia- 
ment shall  have  any  force  in  this  common- 
wealth. 

ROANE,  J. — Several  objections  were 
made  at  the  bar  tq  the  information  and 
proceedings  in  this  case.  As  there  is  one 
which  I  deem  substantial,  it  will  be  unnec- 
essary to  take  notice  of  the  others.  It  is 
not  alleged  in  the  information  that  an  elec- 
tion was  holden,  or  that  at  that  election,  the 
vote  was  given.  The  prosecution,  as  ap- 
pears by  the  order  for  a  summons,  and  from 
the  whole  tenor  of  the  proceedings,  was 
for  bribery  in  the  election  of  a  clerk.  But 
is  the  offence  properly  set  forth?  Though 
I  am  well  satisfied  that  an  election  took 
place,  and  that  upon  such  election  a  corrupt 
vote  was  given,  yet  as  implications  can 
o^ver  without  danger  be  admitted  in  crim- 
inal prosecutions,  whether  they  be 
by  information  or  indictment,  I 
93  ^cannot  judicially  know  the  fact  unless 
it  be  certainly  alleged. 

It  is  not  certainly  stated  that  the  other 
judges  were  sworn,  that  an  election  was 
holden,  or  that  the  vote  was  given  at  that 
election.  If  the  information  had  been  suffi- 
ciently particular  in  these  respects,  the 
validity   of    the    election  would  have  been 


immaterial.  But  the  vote,  from  all  that 
appears  in  this  information,  might  have 
been  a  solitary  one  by  Newell,  and  not 
social  with  his  companions ;  and  I  hold  it  to 
be  exceedingly  clear,  that  wherever  an  elec- 
tion depends  upon  the  votes  of  a  particular 
body  composed  of  many  individuals,  it 
should  as  plainly  appear  that  an  election 
was  holden  by  that  body,  as  that  the  in- 
dividual accused  voted  at  it,  for  the  statute 
against  the  sale  of  offices  will  not  in  such 
a  case  apply  to  an  individual  exercise  of  the 
power  of  appointing.  If  the  appellant  gave 
a  solitary  vote,  it  was  not  an  offence  within  / 
the  meaning,  because  it  could  not  be  within 
the  mischief  of  the  statute,  for  such  a  vote 
could  not  confer  even  a  colorable  title  to 
the  office.  Neither  do  I  conceive  that  the 
case  would  in  this  respect  be  different  at 
common  law,  supposing  that  a  promise  of 
a  reward  would  constitute  the  offence  at 
common  law.  I  am  therefore  of  opinion 
that  the  ofience  is  not  sufficiently  set  out 
in  this  information,  to  authorise  a  judg- 
ment either  under  the  statute,  or  at  the 
common  law.  The  judgment  I  think,  ought 
to  be  reversed. 

CARRINGTON  J.— I  am  clear  that  the  in- 
formation wants  that  precision  necessary  in 
all  criminal  prosecutions.  We  can  presume 
nothing,  and  since  it  was  essential  that  an 
election  should  have  been  holden,  and  the 
vote  then  given,  it  ought  to  have  been 
clearly  alleged,  and  cannot  be  intended. 
I  agree  with  my  brother  Roane,  that  the 
information  is  insufficient,  and  ought  to 
be  quashed. 

LYONS  J. — I  concur  in  opinion  with  the 
other  judges,  that  the  information  has 
not  certainty  enough  in  describing  the 
offence.  It  ought  to  appear  that  the  offence 
existed  otherwise  than  in  intention :  and 
that  it  was  actually  carried  into  execution, 
which  could  only  be,  by  an  election  having 
been  holden,  and  the  corrupt  vote  then 
given. 

The  PRESIDENT.— We  all  agree  that 
there  is  not  sufficient  certainty  'in  the  in- 
formation in  describing  the  offence.  It  is 
not  sufficiently  alleged  that  a  majority  of 
justices  qualified;  that  a  court  was  holden, 
tnat  an  election  took  place,  and  that  the 
vote  was  then  given. 

Judgment  reversed  with  costs,  and  the  in- 
formation quashed. 
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♦White  V.  Atkinson. 

October  Term,  1795. 
[1  Am.  Dec.  470.] 


Specific  Performance— Contract  during  Existence  of 
Paper  Money. •—An  ag-reement  was  made  to  sell 
land,  durinir  the  existence  of  paper  money,  part  of 
the  money  to  be  paid  in  June  1780,  when  a  convey, 
ance  was  to  be  made,  and  the  residue  In  twelve 
months  thereafter.    The  money  was  not  paid,  or 


•Specific  Performance  —  Vendee  —  Depreciated  Cur- 
rency.—The  principal  case  Is  cited  in  Lohman  v. 
Crouch.  19  Gratt  8&2.  as  authority  for  the  proposl- 
tlon  that  when  a  contract  for  the  purchase  of  land 
is  made  In  a  currency  which  is  already  greatly  de- 
preciated, and  which  Is  constantly  underfiroinsr  still 
further  depreciation,  specific  execution  will  not  be 
decreed  in  favor  of  a  vendee  who  is  in  default,  upon 
his  merely  paying-  the  purchase  money  and  interest 
accordinsr  to  the  contract 

See  monofirraphlc  note  on  "Specific  Performance" 
appended  to  Hanna  v.  Wilson.  8  Gratt.  248. 

Equity  Court— Condition  of  Relief- imposing  Terms. 
—In  Booten  v.  Scheffer,  21  Gratt  498.  the  court  said : 
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tendered  at  the  day,  nor  was  a  conveyance  made. 
Upon  a  bill  by  the  vendee  for  a  specific  perform- 
ance, he  was.  under  the  circumstances  of  the  case, 
decreed  a  conveyance,  upon  his  payincr  the  value 
of  the  land  at  the  time  of  the  contract,  instead  of 
the  value  of  the  purchase  money  asrreed  upon,  ac- 
cordinfiT  to  the  scale  of  depreciation. 

Tais  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery  in  a  suit  insti- 
tuted there,  by  White  against  Atkinson,  for 
the  conveyance  of  a  tract  of  land,  sold 
by  Coleman,  the  agent  of  Atkinson,  to 
the  appellant. 

In  November  1779,  Coleman,  the  agent 
of  the  appellee,  contracted  with  the  ap- 
pellant to  sell  him  a  certain  tract  of 
land  belonging  to  the  appellee,  accord- 
ing to  certain  metes  and  bounds,  for 
the  price  of  £6  per  acre,  the  quantity 
to  be  afterwards  ascertained  by  a  survey. 
Two  thirds  of  the  purchase  money  was 
to  be  paid  in  the  months  of  May,  or 
June  followinfif,  when  a  title  was  to  be  made, 
and  a  bond  was  to  be  given  by  the  appel- 
lant for  the  balance  of  the  purchase  money, 
payable  in  twelve  months  thereafter,  and 
to  carry  interes*  from  the  date.  The  sur- 
vey was  accordingly  made  in  March  1780, 
and  the  quantity  ascertained,  at  which  time 
a  memorandum  in  writing  was  signed  by 
Coleman  and  delivered  to  the  appellant,  ex- 
pressive of  the  contract  before  mentioned, 
except  as  to  the  time  of  payment  of  the 
two  thirds  of  the  purchase  money  which  is 
stated  in  the  memorandum  to  be  when  the 
deed  should  be  acknowledged  by  the  appel- 
lee. 

The  bill  charges,  that  a  tender  of  the 
money  was  made  to  Atkinson  in  specie,  ac- 
cording to  the  scale  of  depreciation,  but 
there  is  no  proof  of  it,  nor  that  even  a  de- 
mand of  a  deed  was  made  and  an  offer  to 
pay,  until  long  after  paper  money  had 
ceased  to  circulate. 

The  defendant  Coleman  admits  in  his 
answer,  that  a  deed  was  neither  made,  nor 
tendered  by  Atkinson,  but  that  he  agreed 
late  in  the  year  1781,  that  White  should 
have  a  conveyance,  if  he  would  then  pay 
the  money.     No  deed  was  ever  executed,  nor 

"The  rule  sought  to  be  enforced  here,  is  the  very 
reverse  of  that  established  in  White  o.  Atkinson.  2 
Wash.  94.  In  that  case  the  sale  was  made  In  1779, 
durinfjT  the  existence  of  paper  currency.  The  pur- 
chaser was  in  default  In  the  payment  of  the  pur- 
chase money.  The  court,  as  a  condition  of  relief, 
decreed  that  he  should  pay  the  fair  value  of  the 
land  at  the  time  of  the  sale,  instead  of  the  value  of 
the  currency  agreed  on."  The  principal  case  is 
cited  in  this  connection  In  Carter  v.  Ragland.  21 
Gratt.  577  ;  Taliaferro  v.  Minor,  1  Call  532  ;  Lohman 
v.  Crouch,  19  Gratt.  345,  853  :  Hughes  v.  Caldwell,  11 
Leigh  852. 

In  Lohman  v.  Crouch,  19  Gratt.  342,  the  court,  in 
reference  to  the  principal  case,  said  :  "The  reason- 
ing of  all  the  judges  in  that  case  shews  that  if  it  had 
been  a  specie  contract,  performance  of  It  would 
have  been  decreed  upon  the  payment  of  the  pur- 
chase money,  as  agreed,  with  Intere.st:  but  in  view 
of  the  fact  that  it  was  made  on  the  fluctuating  basis 
of  a  depreciating  currency,  it  was  held  that  the 
purchaser  under  such  circumstances  should  be  re- 
quired by  the  court  of  equity,  whose  aid  he  was 
seeking,  to  do  equity,  which  was  deemed  to  be.  in 
that  case,  to  pay  the  value  of  the  land  at  the  time  of 
the  contract,  instead  of  the  value  of  the  money 
agreed  upon.  There  the  purchaser  did  not  punc- 
tually pay.  nor  offer  to  pay,  the  purchase  money 
according  to  his  undertaking.  Here,  however,  the 
facts  are  quite  different." 

Paper  Money  Contracts— Scale  of  Depreciation.— The 
principal  easels  cited  with  approval  in  Dearlng  v. 
Rucker.  18  Gratt.  468 :  Bierne  v.  Brown,  10  W.  Va. 
761  :  Gilkeson  v.  Smith,  15  W.  Va.  60. 

See  report  of  the  principal  case  in  2  Call  376. 


was  any  part  of  the  purchase  money  paid, 
except  £IS  paid  by  White  to  M'Craw,  a 
creditor  of  Atkinson's,  and  for  which  be 
had  credit  with  the  said  M'Craw.  It  also 
appears,  that  long  after  the  contract  was 
made,  White  was  willing  to  make  payment, 
if  he  could  have  obtained  a  conveyance,  but 
the  parties  differing  about  the  value  of  the 
money,  nothing  was  done. 

Upon  a  hearing  of  this  cause,  the  High 
Court  of  Chancery  decreed,  that  the  de- 
fendant should  convey  the  land  in  question 
to  the  plaintiff,  upon  his  tendering,  or  pay- 
ing to  the  defendant  so  much  money,  as 
with  ;fl8,  was  equal  to  the  value  of  the 
land,  on  the  last  day  of  June  1780,  to  be 
established  by    a   jury    on    an   issue  to  be 

tried  for  that  purpose. 
95  *The  verdict  upon  this    issue  being 

certified,  it  was  decreed  that  the 
plaintiff  should  over  and  above  the  sum 
found  by  the  jury,  pay  to  the  defendant 
the  interest  thereof,  to  be  computed  from 
the  last  day  of  June  1780,  and  the  costs  ex- 
pended by  Atkinson,  as  well  on  the  trial  of 
the  issue,  as  in  the  said  Court  of  Chancery, 
upon  Atkinson's  executing  a  sufficient  con- 
veyance of  the  land  in  question  to  White 
and  to  bis  heirs,  and  delivering  the  same, 
or  (if  refused  by  him)  depositing  it  with 
the  clerk  of  the  court. 

From  this  decree  White  appealed. 

Campbell  for  the  appellant.  I  admit  that 
he  who  applies  to  a  Court  of  Chancery 
for  equity  is  bound  to  do  equity.  But 
the  question  is,  what  is  that  equity 
which  the  contract  in  question  required  the 
appellant  to  do?  The  court  cannot  possess 
an  arbitrary  power  of  deciding  what  the 
party  shall  do  who  applies  for  equity,  but 
must  be  governed  by  general  rules  and 
principles  which  bind  that  court.  What 
then  was  the  contract  sought  to  be  specif- 
ically executed?  That  Atkinson  should 
convey  the  tract  of  land  to  White,  and 
should  receive  pa3^ment  at  the  rate  of  £f» 
per  acre,  two  thirds  at  the  time  the  con- 
veyance should  be  made,  and  the  residue 
in  twelve  months  thereafter,  for  which 
a  bond  was  given.  This  is  proved  by  the 
written  paper  delivered  by  Coleman  to 
White. 

The  argument  of  hardship  drawn  from  a 
depreciation  of  the  paper  money,  is  repelled, 
by  considering  that  it  was  in  the  power  of 
Atkinson  at  any  time  to  coerce  the  payment 
of  two  thirds  of  the  money  by  tendering  a 
conveyance. 

But  I  ask,  could  the  depreciation  of  the 
money  furnish  a  sufficient  reason  for 
the  decree  given  in  this  cause?  Suppose  the 
money  had  appreciated,  and  Atkinson,  who 
had  it  in  his  power  to  enforce  payment  of 
the  money,  had  sued  at  law  for  the  purchase 
money,  or  had  applied  to  a  court  of  equity 
for  a  specific  performance;  could  either 
court  have  protected  him  from  the  payment 
of  the  money  at  its  encreased  value? 
surely  not.  Ought  not  the  same  principle 
then  to  exist  where  the  purchaser  seeks  a 
specific  performance?  The  tobacco  contracts 
made  during  the  war  have  uniformly  been 
enforced,  and  they  were  not  less  oppressive 
upon  the  debtors.  The  court  is  called  upon 
to  carry  a  contract  into  effect;  instead  of 
which,  a  new  one  is  made   for  the   parties. 
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and  the  purchaser  is  decreed  to  pay  accord- 
ing to  the  value  of  the  land,  instead  of  the 
value  of  the  money  at  the  time  of  the  con- 
tract. 

It  appears  that  White  had  the  money 
ready  to  pay  for  the  land,  though  he  did 
not  legally  tender  it,  nor  demand  a  convey- 
ance. But  I  contend  it  was  not  nec- 
%  easary  for  him  to  do  either.  *^It  was 
the  duty  of  Atkinson  first  to  acknowl- 
edge the  deed,  or  to  inform  White  that  he 
was  ready  to  do  so.  But  he  did  neither, 
and  to  permit  him  now  to  demand  the  money 
at  the  value  stated  in  the  decree,  is  to 
suffer  him  to  avail  himself  of  his  own 
wrong.  Besides;  if  the  legislature  of  a 
country  shall  declare  iron,  leather,  ^r  any 
other  thing  to  be  money,  and  shall  give  to 
it  a  certain  value,  I  cannot  understand  how 
any  court  can  establish  a  different  standard 
of  value. 

Marshall  for  the  appellee.  This  is  a 
case  where  precedents  cannot  be  expected. 
Men  differed  as  much  in  their  opinions 
respecting  the  value  of  paper  money,  as 
upon  any  subject  whatever.  The  legisla- 
tive declaration  respecting  depreciation, 
could  not  regulate  the  various  opinions  of 
men  as  to  the  value  which  they  annexed 
to  the  money  at  the  time  they  were  forming 
their  contracts. 

Suppose  in  this  case,  the  appellant  had 
brought  his  suit  at  law  for  damages; 
the  jury  would  not  have  been  bound  by  the 
arbitrary  value  put  upon  the  money  by  the 
legislature,  but  would  have  given  such 
damages  as  they  thought  the  party  in  iustice 
entitled  to.  But  if  he  prefer  an  application 
to  this  court  for  a  peculiar  relief,  which  no 
other  tribunal  could  afford  him,  he  must 
submit  to  the  rule  of  this  court,  which  re- 
quires him  to  do  equity,  in  return  for  the 
equity  he  seeks.  Upon  this  principle  it  is, 
that  a  mortgagor  coming  here  to  redeem 
his  estate  which  is  forfeited  at  law,  must 
do  equity  by  paying  other  debts  due  to  the 
mortgagee,  tho*  not  secured  by  the  mort- 
gage. The  court  lav  him  under  these  terms, 
not  because  the  parties  have  agreed  to  it, 
but  because  it  is  equity.  Might  not  all  the 
arguments  used  by  Mr.  Campbell  in  this 
case,  apply  with  equal  weight  to  the  one 
just  mentioned? 

I  do  not  agree  that  the  contract  is  as 
stated  by  Mr.  Campbell.  The  bill  describes 
the  agreement  agreeably  to  the  memorandum 
given  to  White  by  Coleman.  This  is  de- 
nied in  .the  answer,  and  Coleman  states, 
that  the  money  was  to  be  paid  in  the  June 
following  and  then  .the  conveyance  was  to 
be  made.  The  appellant  then  has  been  the 
cause  that  the  agreement  has  not  been  ex- 
ecuted, and  yet  seeks  to  gain  an  advantage 
by  his  own  wrong. 

Campbell  in  reply.  In  cases  where  the 
specific  execution  of  an  agreement  is  asked 
for,  the  court  may  refuse  to  interfere  if  the 
contract  be  inconsistent  with  the  principles 
of  equal  justice  &  good  conscience,  but  if 
it  do  interfere,  the  terms  of  the  contract 
must  be  pursued.  But  this  decree  cannot 
upon  any  principle  be  right.  The  most 
which  the  court  could  have  required  of  the 
appellant,  was  to  convey  according  to  the 
value  of  the  paper  money  at  the  time  it 
ou£^ht    to     have     been      paid,      and    not 


97  *the  value  of  the  land ;  this  would  be 
to  take  from  the  appellant  a  good  bar- 
gain which  he  may  have  made,  and  which, 
having  made  fairly,  he  was  entitled  to 
enjoy.  The  case  of  an  application  by  the 
mortgagor  to  redeem,  is  not  apposite. 
There,  the  court  goes  upon  an  implied 
agreement  of  the  mortgagor,  that  the  subse- 
quent loan  should  be  secured  by  the  mort- 
gaged property ;  for  as  to  debts  contracted 
prior  to  the  mortgage,  the  principle  does 
not  apply. 

ROANE,  J.— This  is  a  bill  praying  for  the 
specific  execution  of  an  agreement,  whereby, 
the  agent  of  the  appellee  contracted  to 
sell  to  the  appellant  a  tract  of  land,  for  the 
consideration  in  the  bill  mentioned.  The 
appellant  alleges  this  contract  to  have 
been  made  on  the  18th  of  March  1780, 
but  as  the  memorandum  then  given,  and 
on  which  he  seems  to  rely,  is  consist- 
ent with  the  declaration  of  Coleman  the 
agent,  in  his  answer,  that  the  contract 
was  really  made  in  the  November,  or  De- 
cember preceeding;  and  as  Barkesdale  a 
witness  in  the  cause,  states  his  belief,  that 
this  land  was  sold  prior  to  the  year  1780,  I 
shall  consider  this  contract  as  really  made 
in  one  of  the  said  months  of  November  or 
December;  and  as  Coleman  the  agent  of  the 
appellee  admits,  it  might  have  been  in  the 
month  of  December,  (which  admission  is  to 
be  taken  most  strongly  against  the  party 
who  makes  it)  I  shall  fix  upon  the  month 
of  December  1779,  as  the  time  of  the  con- 
tract. This  contract  was  a  general  one,  by 
which  the  agent  of  the  appellee,  agreed  to 
sell  the  land  in  question  to  the  appellant 
for  £6  current  money  per  acre ;  whereof  two 
thirds  was  to  be  paid  in  the  months  of 
May  or  June  following,  when  a  deed  was 
also  to  be  executed,  and  for  the  balance 
the  appellant  was  to  have  a  longer  credit. 
The  appellant  did  not  punctually  pay  the 
money  according  to  his  undertaking,  and 
although  he  afterwards  shewed  a  willing- 
ness to  do  so,  it  was  refused  by  the  appel- 
lee, because  of  its  depreciation.  The 
appellee  also  refused  to  give  a  conveyance 
of  the  land,  unless  the  appellant  would  make 
such  a  settlement  and  payment,  as  would 
be  satisfactory  to  his  agent,  Coleman.  Thus 
matters  rested  untill  after  the  abolition  of 
paper  money,  when  White  exhibited  his 
bill. 

This  case  is  not  as  I  conceive  distinguish- 
able from  the  common  one  of  a  bill  for  the 
execution  of  an  agreement,  after  a  failure 
of  payment  on  the  part  of  the  purchaser, 
except  so  far  as  a  distinction  ma3*  arise 
from  the  situation  of  this  country  at  the 
time  of  the  transaction,  in  respect  to 

98  its      circulating     medium.     *I      will 
therefore   consider  this    case  1st,    as 

independent  of  that  circumstance :  and  2dly, 
as  affected  by  it. 

It  will  not,  I  presume,  be  denied,  but  that 
in  the  case  of  a  general  agreement,  made 
in  times  when  the  currenc3'  is  permanent, 
and  unattended  with  any  peculiar  circum- 
stances, a  court  of  equity  would  decree  a 
conveyance  upon  payment  of  the  principal 
money  contracted  for,  and  legal  interest. 
It  would  make  such  principal  money  the 
measure  of  that  which  the  purchaser  is  to 
pay,  on  one  of  two  grounds;  1st,   as   being 
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a  fulfiUraent  of  the  very  agreement  made 
on  the  part  of  the  vendee,  and  consented 
to  by  the  vendor.  Or  2dly,  if  it  should  be 
proper  on  the  ground  of  there  having  been 
a  forfeiture,  to  consider  what  is  a  just  com- 
pensation, it  could  fix  upon  no  criterion 
whereby  to  estimate  this  compensation  so 
proper  as  the  contract  of  the  parties  them- 
selves. 

There  is  no  doubt,  but  that  if  the  real 
value  of  the  property  sold  is  to  be  regarded, 
it  ought  to  be  ascertained  as  at  the  time  of 
the  contract ;  and  the  opinion  of  both  par- 
ties as  to  such  value  at  that  time,  ought  to 
be  conclusive  upon  both. 

That  is  however  the  case  of  a  contract  in 
currency  of  a  fixed  value,  and  for  the  non- 
payment at  the  time  it  became  due,  the  law 
has  settled  the  equivalent,  namely,  5  per 
centum  per  annum.  But  the  case  now  un- 
der consideration  is  that  of  a  contract  made 
in  a  depreciated  and  depreciating  currency. 
We  will  therefore  consider  how  it  is  affected 
by  that  circumstance.  I  very  readily  ad- 
mit, that  where  a  party  against  whom  a 
bill  is  brought  for  the  specific  execution  of 
an  agreement,  shews  that  such  would  be 
unconscionable,  and  prays  that  it  may  not 
be  decreed  but  upon  such  terms  as  are  just, 
a  court  of  equity  may  impose  such  terms 
upon  the  plaintiff,'  and  if  he  will  not  sub- 
mit to  them,  may  dismiss  his  bill.  But  to 
decide  what  are,  and  what  are  not  such 
equitable  terms  as  the  court  ought  to  im- 
pose, will  depend  upon  the  circumstances 
of  every  case,  and  upon  the  exercise  of  a 
-  sound  discretion  by  the  court.  I  say  of  a 
sound  discretion,  because  it  ought  not  to 
be  an  arbitrary  one,  and  in  particular,  it 
should  respect  the  laws  of  the  country,  and 
so  far  as  may  be,  the  agreement  of  the 
parties  themselves.  The  act  of  1781, — es- 
tablishing a  scale  of  depreciation,  and  de- 
claring that  out  standing  current  money 
contracts  should  be  regulated  by  such  scale 
as  at  the  date  of  such  contracts, — appears  to 
me,  in  effect,  to  have  converted  such  cur- 
rent money  contracts  into  specie  contracts; 
for  it  declares  that  such  shall  now  be  dis- 
charged by  as  much  specie,  as  shall  appear, 
by  the  application  of  the  scale,  to 
99  have  been  *then  (viz.  at  the  date  of 
such  contracts)  the  value  of  the  cur- 
rent money.  In  the  case  of  specie  contracts 
generally  (as  is  above  supposed, )  upo"  pay- 
ment of  the  sum  contracted  for,  and  interest, 
a  specific  execution  would  be  decreed.  But 
the  case  is  not  different  in  substance  where 
the  contract  was  for  paper  money :  to  value 
of  that  paper  money,  and  not  the  numerical 
sum,  is  what  the  vendee  is  bound  to  pay, 
and  the  vendor  entitled  to  receive.  If  the 
scale  forms  a  just  rule  for  ascertaining  the 
value  of  paper  money  in  specie,  by  the  ap- 
plication of  it  to  the  current  money  contract 
of  the  parties,  we  can  find  the  value  in 
specie  of  that  which  was  contracted  to  be 
paid,  not  less  truly,  than  if  the  contract 
had  been  for  specie  itself.  And  the  seller 
can  no  more  complain  of  receiving  such  a 
sum  with  interest,  as  being  less  than  he 
contracted  to  receive,  than  he  could  com- 
plain of  receiving  principal  and  interest  in 
case  of  a  specie  contract.  The  legislature 
have  established  this  scale  as  a  just  rule, 
whereby  to  settle  paper  money  contracts  in  | 


specie.  It  was  no  doubt  made  after  the 
deli  vera  tion,  and  upon  good  information. 
It  has  been  generally  acquiesced  in  by  the 
people  of  this  Commonwealth,  and  has  pre- 
vented much  litigation.  It  affords,  I  sup- 
pose the  best  rule  for  ascertaining  the 
value  of  the  paper  money,  having  been 
made  by  those,  who  represented  every  part 
of  the  state,  and  had  the  beat  opportunity 
of  judging.  The  opinion  of  the  Court  of 
Appeals  in  the  case  of  Hill  v.  Southerland's 
executors  (ante  vol.  1,  p.  128)  does  not 
preclude  me  from  considering  this  scale  as 
affording  a  just  rule  or  estimating  the  value 
of  paper  money,  as  it  respects  the  year» 
posterior  to  1778.  Perhaps,  that  case  im- 
pliedly admits  the  scale  to  afford  a  just 
rule,  except  as  to  the  years  1777,  &  1778. 
At  any  rate,  I  have  no  data  whereby  I  am 
justified  in  saying  that  as  to  the  contract 
in  question,  the  scale  does  not  afford  a  just 
rule.  But  the  appellee  alleges,  that  he 
had  immediate  use  for  the  money,  and  that 
he  sustained  an  injury  by  the  want  of  punc- 
tuality in  the  payment.  If  he  had  shewn  to 
the  court  the  amount  and  particulars  of 
the  injury,  and  moreover,  that  he  had  ap- 
prized the  appellant  that  his  situation  was 
so  peculiar  as  to  render  punctually  in  the 
payment  important  to  him,  I  will  not  say, 
but  a  court  of  equity  would  lay  hold  of 
those  circumstances  to  vary  the  decision, 
which  I  think  ought  now  to  be  given.  But 
it  seems  to  me,  that  without  sttch  data,  we 
ought  not  to  go  into  the  consideration,  bow 
far  the  seller  may  have  sustained  a  loss 
by  the  non-payment  of  the  money  when 
due.  Neither  ought  the  purchase  to  be 
affected  by  a  loss  resulting  to  the  seller  on 
account  of  any  peculiarity  in  his  situation, 
when    such   situation  was  not  made  known 

to  him. 
100         *In  fact,  the  pretension  which  I  am 

now  considering,  would  as  well 
apply  to  a  specie,  as  to  a  paper  money  con- 
tract; with  this  additional  circumstance  at- 
tending the  latter,  that  the  money  if  paid, 
might  have  been  refused  by  the  appellee's 
creditor,  and  in  that  event,  or  if  he  were 
not  himself  a  debtor,  it  might  and  prob- 
ably would  have  died  in  his  hands  by  the 
abolition  of  that  currency.  I  might  here 
add,  that  such  was  the  peculiar  situation  of 
this  country  during  the  existence  of  paper 
money,  that  many,  if  not  most  creditors 
were  ruined  by  a  punctual  performance  of 
contracts  made  on  credit;  whereas  it  was 
by  the  virtuous  and  honourable  conduct  of 
some  debtors  in  withholding  payments,  that 
many  creditors  were  sheltered  from  destruc- 
tion. 

The  5th  section  of  the  act  of  1781,  estab- 
lishing a  scale  of  depreciation,  gives  to 
the  court  a  power  to  depart  from  such  scale, 
where  circumstances  shall  arise,  which  in 
their  opinion  would  render  a  determination 
according  to  it  unjust.  Such  a  power  I 
have  already  admitted  is  exerciseable  by  a 
court  of  equity,  upon  an  application  like  the 
present,  independent  of  this  section,  where 
the  circumstances  will  justify  it.  What 
those  circumstances  are,  which  are  contem- 
plated in  this  section,  I  will  not  undertake 
to  say ;  but  it  would  seem  to  me  that  they 
must  be  such  as  are  peculiar  to  that  very 
case,  and  not  such  as  are  common  to  every 
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case.  The  one  now  under  consideration 
appears  to  exhibit  no  circumstances  which 
may  not  reasonably  be  supposed  to  attend 
«very  paper  money  contract,  which  was  not 
punctually  complied  with.  But  it  is  said, 
that  the  court  ought  in  this  case  to  depart 
from  the  scale,  because  otherwise,  the  ap- 
pellee will  not  get  the  value  ot  his  land. 
The  counsel  for  the  appellee  candidly  ac- 
knowledged that  he  did  not  place  his  hopes 
of  setting  aside  the  contract  in  the  present 
■case,  upon  the  equality  of  the  sum  produced 
by  the  scale,  compared  with  the  real  value 
of  the  land.  Indeed  a  contrary  doctrine 
would  involve  the  court  in  a  difiSculty, 
where  to  draw  the  line,  if  every  (even  the 
minutest)  inequality,  should  not  be  deemed 
sufficient  to  justify  a  departure  from  the 
scale;  but  before  we  can  say  that  a  given 
sum  is  unequal  to  the  value  of  the  subject, 
that  value  itself  must  be  ascertained. 

In  the  present  case,  the  value  of  the  land 
at  the  time  of  the  contract,  is  not  ascer- 
tained, otherwise  than  by  the  original  con- 
tract of  the  parties.  There  are  two  witnesses 
who  say  they  think  the  land  was  worth  fifty 
pounds  of  toj^acco  per  acre ;  but  what  was 
the  value  of  the  tobacco  in  specie  at  that 
time,  or  whether  these  witnesses  are  credi- 
ble, this  court  cannot  undertake  to 
101  say.  *^A  jury  has  also  said  the  land 
was  worth  six  shilling  per  acre.  But 
the  time  to  which  their  valuation  has 
reference,  was  six  months  posterior  to  the 
time  of  the  contract,  within  which  period, 
the  land  might  for  any  thing  known  to  the 
court,  have  considerably  risen  in  value. 

Upon  the  whole,  as  by  the  application  of 
the  scale  of  depreciation,  (which  in  this  in- 
stance in  presumed  to  afford  a  just,  as  well 
as  a  legal  rule  of  liquidation, )  to  the  current 
money  contract  of  the  parties,  we  can  pre- 
cisely ascertain  the  value  in  specie  which 
was  contracted  to  be  given  for  the  land,  at 
the  time  the  purchase  was  made,  such  ap- 
plication ought  to  have  formed  the  criterion 
by  which  the  Chancellor  should  have  esti- 
mated the  compensation  to  be  paid  by  the 
appellant,  and  by  this  rule,  the  appellee 
will  receive  more  in  value  than  he  would, 
if  the  money  had  been  punctually  paid,  in 
consequence  of  its  progressive  and  rapid 
depreciation. 

I  am  of  opinion  therefore,  that  the  decree 
should  be  reversed,  and  modelled  as  to  the 
compensation,  according  to  the  ideas  above 
stated. 

FL/EMING,  J.— It  is  a  rule  at  law,  that  the 
breach  of  one  covenant,  cannot  be  pleaded 
in  bar  to  another.  The  appellant  might 
have  brought  his  action  at  law,  and  if  he 
had,  he  must  have  proved  performance  on 
his  part.  Instead  of  resorting  to  a  court  of 
law,  he  has  applied  to  a  Court  of  Chancery 
for  an  equitabl*'*  relief,  and  therefore,  he 
must  submit  to  the  rules  of  the  court  which 
require  him  to  do  equity.  This,  is  certainly 
very  different  from  common  cases.  The 
agreement  was  made  at  a  time  when  money 
was  much  depreciated,  and  was  every  day 
still  farther  depreciating.  This  condition 
of  the  circulating  currency  was  known  to 
both  parties,  and  therefore  punctuality  was 
more  necessary  than  it  would  have  been,  if 
the  value  of  the  money  had  been  station- 
ary.    Since  therefore,   the   appellant    made 


the  iirat  breach  in  the  contract,  which  op- 
erated to  the  injury  of  the  other  party,  he 
is  not  entitled  to  the  relief  he  asks  for,  but 
upon  the  terms  of  his  doing  equity:  and* 
this  consists  in  his  paying  the  real  value  of 
the  land  at  the  time  of  the  contract.  This 
was  properly  preferred  by  the  Chancellor  to 
a  dismission  of  the  bill,  since  the  appellant 
had  paid  part  of  the  money,  and  very  prob- 
ably had  made  some  improvements.  I  am 
for  affirming  the  decree. 

CARRINGTON  J.— When  this    cause  was 
first  brought  on,  I  was   struck  with  the  im- 
propriety of  interfering  with  the  contracts 
of  parties.     But  upon  fuller  consider- 
102      ation  of   the   circumstances   *of    this  . 

case,  I  think  that  justice  cannot  other- 
wise be  done.  The  real  value  of  paper 
money  was  very  little  known  to  any  person. 
There  were  few,  who  were  not  deceived  by 
it.  A  want  of  punctuality  never  failed 
to  produce  a  loss,  and  the  longer  payment 
was  delayed,  the  more  the  loss  was' accu- 
mulated. The  parties  in  this  case  certainly 
had  depreciation  in  view,  and  Atkinson, 
may  have  calculated  upon  the  use  of  the 
money,  if  punctually  paid  at  the  time 
agreed  upon.  Beyond  that  time  no  calcula- 
tion could  have  been  made.  As  to  the  pay- 
ment of  the  money,  it  ought  to  have 
preceded  the  conveyance,  and  it  is  evident 
that  White  himself  thought  so  from  his 
conduct.  Yet  it  does  not  appear  that  he 
tendered  the  money,  or  had  it  to  pay.  It  is 
clear  that  White  forfeited  all  his  rights  un- 
der the  contract,  at  law,  and  then  the  ques- 
tion is,  in  what  situation  does  he  stand  in 
a  Court  of  Equity.  The  Chancellor  instead 
of  dismissing  the  plaintiff's  bill,  more 
properly  decreed  a  conveyance  upon  the 
equUa-ble  terms  of  his  making  compensa- 
tion ;  the  standard  of  which  compensation  he 
very  rightly  considered  to  be  the  value  of 
the  land,  as  ascertained  by  a  jury.  I  am  of 
opinion  that  the  period  to  which  the  valua- 
tion should  have  related  ought  to  have  been 
that,  when  the  contract  was  made,  and  not 
that,  when  the  first  payment  was  to  be  made. 
The  difference  in  this  case  is  not  impor- 
tant, but  if  either  party  requests  an  issite 
to  try  the  value  at  the  date  of  the  agree- 
ment, I  have  no  objection  to  indulging  him. 
As  to  the  danger  of  a  precedent  like  this,  I 
think  that  all  such  cases  must  depend  upon 
their  particular  circumstances,  and  that  the 
opinion  now  given  will  not  apply  in  a  case 
precisely  like  the  present. 

LYONS,  J. — The  general  rule  in  executory 
contracts  respecting  personal  things  is,  that 
if  the  purchaser  does  not  pay  and  take  away 
the  property  in  convenient  time,  the  seller 
is  not  bound,  and  may  dispose  of  it  again. 
If  earnest  be  given,  the  vendor  must  request 
payment  of  the  consideration,  after  which 
he  is  absolved  from  the  bargain  if  it  be  not 
paid.  In  cases  of  sales  of  real  property,  the 
rule  of  equity  is ;  that  though  a  forfeiture 
take  place  at  law  by  a  failure  on  either 
side,  yet  if  it  be  a  case  lying  in  compensa- 
tion, a  Court  of  Chancery  will  relieve 
against  it.  But  if  that  court  do  interfere, 
it  must  be  in  cases  perfectly  fair,  equal  and 
just.  Another  rule  in  a  court  of  equity 
is,  that  he  who  would  receive  the  benefit 
must  sustain  the  loss.  Here  then  occurs 
the  difficulty  of  the  case.     The  legislature 
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have  established  a  scale,  by  yrhich  to 

103  ascertain  the  sum  in  ^specie  which 
should  be  paid  in  discharge  of  con- 
tracts entered  into  at  particular  periods, 
whilst  paper  money  was  in  circulation. 
This  law  was  very  properly  passed,  for 
otherwise  the  value  in  each  particular  case 
must  have  been  ascertained  by  a  jury,  in 
the  same  manner  as  in  actions  for  foreign 
money.  This  would  have  produced  infinite 
trouble  and  litigation,  which  this  law, 
(affording  I  believe  the  best  general  rule) 
is  wisely  calculated  to  prevent.  It  is  of 
more  consequence  that  the  law  should  be 
fixed  and  known,  than  that  it  should  always 
be  strictly  just.  The  debtor  is  to  pay  ac- 
cording to  the  scale  at  the  date  of  the  con-* 
tract,  because,  as  the  payment  was  not 
punctually  made,  by  which  the  debtor  had 
the  benefit  of  the  money,  and  deprived  the 
creditor  of  the  use  of  it,  the  debtor  ought 
to  bear  the  loss  by  depreciation.  This  rule 
would  have  been  enforced,  if  the  creditor 
had  brought  his  suit  to  coerce  payment. 
This  furnished  an  equitable  course  of  rea- 
soning with  the  Chancellor  to  depart  from 
the  scale,  when  he  was  applied  to  for 
equity.  On  the  other  hand  if  the  cf editor 
refuse  the  money  when  tendered,  or  if  there 
be  other  circumstances  to  warrant  a  depar- 
ture from  the  scale,  it  may  be  made;  in  no 
other  case,  can  a  smaller  sum  be  allowed ; 
in  none  more. 

The  scale  is  binding  where  the  creditor 
sues.  But  where  the  debtor  applies  for 
equity,  the  rules  which  govern  courts  of 
equity  may  properly  be  applied  to  him. 
The  case  of  Wilson  and  M*Rae  v.  Keeling, 
(ante  vol.  1,  p.  194,)  went  upon  the  princi- 
ple, that  he  who  would  have  sustained  the 
loss  shall  have  the  benefit.  So  here,  if  the 
money  had  been  paid,  a  specie  debt  might 
have  been  discharged  with  it,  or  it  might 
have  been  applied  to  other  valuable  uses. 
I  agree,  that  the  time  when  the  contract 
was  made,  was  the  proper  period  for  fixing 
the  valuation  of  the  land,  and  that  in  this 
respect  the  Chancellor  was  wrong. 

The  PRESIDBNT.—To  view  this  case 
as  a  general  one,  unaffected  by  the  partic- 
ular circumstances  which  attend  it,  the  ap- 
pellant has  wholly  failed  in  performing  his 
part  of  the  agreement.  It  does  not  appear 
that  he  was  ready  to  do  so  during  the  whole 
year.  If  White  had  brought  his  action  at 
law  he  could  not  have  succeeded,  without 
averring  and  proving  performance  on  his 
part,  or  that  he  was  ready  to  perform.  The 
agreement  therefore  was  entirely  forfeited 
at  law,  and  how  does  he  stand  in  a  Court 
of  Equity?  He  has  paid  part  of  the  pur- 
chase money,  and  has  perhaps  made  im- 
provements upon  the  land.  This  being  a 
case  where  compensation  can  be  made,  a 
Court  of  Chancery  will  relieve,  but  upon 
what       terms?        If      the       contract 

104  *had  been  made  in  specie,  the  value 
fixed  by  the  parties  would  have  fur- 
nished the  just  measure  of  retribution. 
But  even  in  cases  of  specie  contracts,  I  will 
not  say  that  this  measure  would  in  all  cases 
be  resorted  to.  Suppose  a  man  sells  at  half 
price  upon  condition  of  punctual  payment, 
calculating  upon  an  ability  which  he  might 
thence  derive  of  making  a  beneficial  in- 
vestiture of  the  money.     Suppose  it   should 


appear  that  he  had  lost  this  advantage  by 
want  of  punctuality.  The  court  I  think 
would  properly  depart  from  this  rule,  and 
might  refuse  to  relieve  but  upon  payment  of 
the  full  value  of  the  land.  However  this 
might  be,  it  is  certain,  that  in  a  case  of  a 
contract  made  in  paper  money  where  the 
scale  furnishes  no  just  rule  for  fixing  the 
value  of  the  money,  the  rule  above  men- 
tioned ought  to  be  departed  from.  No  juror 
can  say  what  were  the.  ideas  of  the  parties 
as  to  the  value  of  the  money  at  the  time  of 
the  agreement. 

The  act  of  1781,  furnishes  a  good  general 
rule  Tor  scaling  paper  money  contracts ;  per- 
haps the  best  which  could  have  been  made. 
But  it  is  certainly  not  just  in  all  cases. 
What  is  the  objection  to  the  measure  of 
compensation  adopted  by  the  Chancellor? 
Because  the  appellant  had  got  an  advan- 
tageous bargain,  it  is  supposed  hard  to  de- 
prive him  of  it.  But  why  is  he  deprived  of 
it?  Why  did  he  not  perform  those  acts 
which  entitled  him  to  retain  the  advantage? 
This  court  does  not  deprive  him  of  it;  he 
has  been  himself  the  cause  of  its  being  lost. 

I  agree  with  the  other  judges,  that  the 
period  to  be  fixed  for  ascertaining  the  value 
of  the  land  was  that,  at  which  the  contract 
was  entered  into.  The  difference  in  specie 
is  not  considerable,  but  if  either  party 
wishes  an  inquiry  (at  his  own  ezpence) 
according  to  this  opinion  he  may  be  grati- 
fied. 

The  opinion  and  decree  as  entered,  is  as 
follows,  viz: 

**That  there  is  no  error  in  the  principle 
of  the  said  decree,  so  far  as  it  subjects  the 
appellant,  to  the  payment  of  the  specie  value 
of  the  land,  as  a  condition  upon  which  the 
land  is  to  be  conveyed  to  him ;  and  although 
the  value  at  the  time  of  the  contract  should 
have  been  enquired  of,  instead  of  the  value 
at  the  day  of  payment,  yet  as  the  differ- 
ence is  probably  trivial,  and  not  equal  to  the 
expence  and  trouble  which  would  be  incurred 
by  a  new  trial  of  the  issue  for  that  purpose, 
the  verdict  of  the  jury  ought  to  stand  as  the 
valuation,  unless  either  party  shall  choose 
at  his  own  expence  to  have  such  new  en- 
quiry made  in  which  case  a  new  issue  ought 
to  be  made  up,  and  tried  by  a  jury,  to  as- 
certain what  was  the  specie  value  of  the 
land  at  the  time  of  the  contract;  and 
that  there  is  error  in  the  decree 
105  *in  this,  that  the  appellant  is  decreed 
at  all  events  to  pay  the  money  and 
take  a  conveyance  of  the  land,  instead  of 
allowing  him  the  option  of  abandoning  his 
claim,  and  losing  the  money  he  has  paid. 
Therefore  it  is  decreed  and  ordered  that  the 
said  decree  be  reversed. and  annulled,  and 
that  the  appellant  pav  to  the  appellee  Roger 
Atkinson,  as  the  party  substantially  pre- 
vailing in  this  court,  his  costs  by  him  about 
his  defence  in  this  behalf  expended.  And 
this  court  proceeding  to  make  such  decree 
as  the  said  High  Court  of  Chancery  should 
have  pronounced,  is  of  opinion,  that  the 
appellant  having  failed  to  perform  on  his 
part  the  agreement  sought  to  be  carried 
into  execution,  had  forfeited  all  claim  to 
the  aid  of  this  court  for  that  purpose,  but 
having  paid  part  of  the  purchase  monej, 
and  probably  made  improvements  on  the 
land,    he   ought  to  be  relieved  against  that 
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forfeiture  npoa  making  the  appellee  Roger 
Atkinson    just   compensation,    the    rule  of 
which  ought  to  be   the  value  of  the  land  at 
the  time  of  the  contract;   and    altho'    that 
value  usually  is,  and  ought   to   be    in   such 
cases  considered  as   fixed    by    the   contract 
when  specie  of  stable   value  is  the  medium 
of  payment;  yet  in    this   cas?,    where    that 
medium  was  to  be  in  paper  depreciated  and 
rapidly   depreciating   at  the  time,  the  con- 
tract   affords  no   just  rule  for  ascertaining 
the    specie    value   of    the  land,  which  was 
therefore   properly   enquired  of  and  settled 
by  the  verdict  of  a  jury,  and  ought  to  stand 
as    the   rule  of  compensation ;  therefore,  it 
is  further  decreed  and   ordered,    that    upon 
the    appellant's   paying  or  tendering  to  the 
appellee     Roger     Atkinson,    within    three 
months   from  the  time  of  his  being  served 
with  a  copy  of  the  final  decree  in  the  High 
Court  of  Chancery  the  sum  of  one  hundred 
and    twenty    eight   pounds,    two  shillings, 
with  interest  thereon  at  the  rate  of  live  per 
cent,  per  annum  from   the  last  day  of  June 
1780,    till    payment,    and    the   costs  of  this 
suit,  the  said  appellee  shall   execute  a  good 
and    sufficient   deed  or  deeds  for  conveying 
to  the  appellant  the  land  in  the  proceedings 
mentioned    in    fee    simple    with    a  general 
warranty,  but  if  the  appellant  shall  fail  to 
make    such   payment   or  tender,  within  the 
time    aforesaid,    that    his   bill  in  that  case 
shall    stand   dismissed   with  costs.     But  if 
either    party   shall   upon    this  decree  being 
certified  to  the  High  Court  of  Chancery  ap- 
ply to  that  court  and  desire  a  new    enquiry 
to  be  made  by   a  jury  at  his  expence,  what 
was  the  specie  value  of  the  land  on  the  last 
day  of   December   1779,  an    issue    shall    be 
made  up,  and  directed  to  be  tried  by  a  jury 
to  ascertain  such  value  at  that  period ; 
106      *which  being  tried  and  certified  to  the 
satisfaction  of  the  said  High  Court  of 
Chancery,  shall  stand   as    the   rule  of  com- 
pensation  instead  of  the  former  valuation, 
and  with  the  interest  thereon  from  the  said 
last  day  of  December  1779,    after  deducting 
the  eighteen  pounds  paid,    be    paid  or  ten- 
dered   to    the     appellee    Roger    Atkinson, 
within  such  reasonable   time  as  shall  then 
be  allowed  by  the  said   court  to  entitle  him 
to  the  conveyance  in  the  above  decree  men- 
tioned, or    subject   him  to  the  consequence 
therein  stated  in  case  of  this  default." 


Martin  &  William   Picket  v.  James  Dowdall. 

■  October  Term.  1795. 
Northern  Neck*— Forfeiture  of  Land— Noncompliance 
with  Roles  of  Offlce.-Lord  Fairfax  had  a  rlsrht  to 
establish  rules  of  office  for  firrantinsr  lands  within 
the  Northern  Neck:  and  in  case  of  forfeiture  in- 
curred by  non-compliance  with  those  rules,  he  was 
at  liberty  to  if  rant  the  same  lands  to  other  per- 
sons.   The  issuing  of  a  warrant  to  a  second  appli- 


«Northem  Neck-Title  of  Lord  Fairfax.— Lord  Fair- 
fax bad  a  good  title  in  fee  to  the  soil  of  the  North- 
ern Xeck.  as  admitted  by  the  act  of  1736,  1  Rev.  Code, 
ch.  89,  and  recogrnized  in  ad  J  adored  cases  by  this 
court.  Stephen  v.  Swann.  9  Lelgrh  404.  414.  citinsr 
Hlte  V.  Fairfax.  4  Call  42;  Picket  v.  Dowdall,  2  Wash. 
106:  Johnson  v.  Buffi nffton,  2  Wash.  116;  Curry  v. 
Burn,  2  Wash.  121;  Marshall  v.  Conrad,  5  Call  864: 
Fairf ajc  v.  Hunter.  7  Cranch  608. 

Saine~5anie.— In  Fairfax  v.  Hunter,  7  Cranch  608, 
619.  it  iw^as  held  that  Lord  Fairfax,  at  the  time  of  his 
deatb.  had  the  absolute  property  of  the  soil  of  the 
waste  and  unappropriated  lands  in  the  Northern 
Veck.  and  the  acts  of  ownership  exercised  by  him 
over  tliat  land  vested  in  him  a  complete  seizin  and 
possession  thereof.    The  court  said :    On  this  point 


cant,  was  a  sufficient  evidence  of  his  intention  to 
take  advantage  of  the  forfeiture. 

5anie— Same— Entry  for  Forfeltare.— An  entry  by  lord 
Fairfax  for  a  forfeiture  was  not  necessary,  except 
where  a  errant  had  been  made  to  the  person  incur< 
rlnif  the  forfeiture. 

3anie— Knowledge  of  Roles  of  Office  Prcsomed.— Per- 
sons taking  up  lands  in  the  Northern  Neck,  are  to 
be  presumed  conversant  of  the  rules  of  the  office. 

Owner  of  Survey  —  Laches—  Forfeiture  —  Notice.t— 
Where  the  owner  of  a  survey  has  forfeited  his 
riffht.  by  not  obtaining  a  g-rant  within  the  time 
prescribed,  notice  to  a  subsequent  applicant  will 
not  affect  his  title,  unless  the  orlgrinal  claimant 
was  prevented  by  fraud  from  perfectinif  his  title. 

Qrants— Relation. $— A  grant  relates  back  to  the  war- 
rant, which  is  the  Inception  of  title:  but  not  if  it 
would  work  an  injury  to  others,  by  destroying-  in- 
tervenlngrights  fairly  and  legally  acquired. 

Legral  and  Equitable  RlghU— How  Divested.!— Lesral 
rights,  once  vested,  must  be  lesrally  divested;  but 
equitable  rights  may  be  lost  by  abandonment. 

This  was  an  appeal  from  the  High  Court 
of  Chancery,  in  a  suit  brought  by  the  ap- 
pellee against  the  appellants  for  the  con- 
veyance of  two  tracts  of  land.  The  case 
was  as  follows:  James  Crap,  in  the  year 
1741,  obtained  a  warrant  from  the  office  of 
lord  Fairfax  for  surveying  a  certain  parcel 
of  land  lying  in  the  Northern  Neck.  The 
survey  was  made  and  returned  in  the  same 
year,  but  no  further  steps  were  taken  to- 
wards obtaining  a  grant  by  Crap,  who  died 
in  1773.  His  son,  assigned  all  his  right 
in  the  said  land  to  the  appellee,  not  consid- 
ering it  worth  the  expence  of  obtaining  a 
grant.  It  appears  by  the  deposition  of  one 
witness,  that  the  plaintiff  applied  at  the 
office  for  the  papers,  (but  at  what  time  is 
not  stated,)  and    that    they    could    not    be 


we  have  the  satisfaction  to  fln4  that  our  view  of  the 
title  of  Lord  Fairfax  seems  incidentally  confirmed 
by  the  opinion  of  the  court  of  appeals  of  Virsrinia. 
in  Picket  v.  Dowdall,  2  Wash.  106;  Johnson  v.  Bufflnfir- 
ton,  2  Wash.  116:  Curry  v.  Burns,  3  Wash.  121." 

5anie—Bqultable Title  to  Land  In— In  Norman  v. 
Cunning-ham.  5  Gratu  77,  Judgb  Baldwin  said:  "It 
is  clear  that  James  Tutt  acquired  a  good  equitable 
rig-ht  to  the  tract  of  land  in  the  record  mentioned. 
His  warrant  from  Lord  Fairfax,  his  survey  under 
that  warrant,  and  his  subsequent  claim  and  pos- 
session, without  any  proceedings  had  for  forfeiture, 
or  any  adverse  claim  whatever,  g-ave  him  an  un- 
questioned and  unquestionable  right  to  demand  a 
patent  from  the  lord  proprietor,  or  from  the  com- 
monwealth as  his  successor,  upon  payment  of  the 
office  fees  and  commutation  money.  PickH  v.  Dow- 
dall, 2  Wash.  106:  Johnson  v.  Bufflngton,  2  Wash.  116: 
Curry  v.  Bums,  2  Wash.  121;  Countz  v.  Geisrer,  1  Call 
190."  ' 

See  the  principal  case  cited  in  Noland  v.  Crom- 
well, 4  Munf.  168:  Curry  v.  Bums.  2  Wash.  123.  125; 
Stephen  v.  Swann,  9  Leigh  420;  Nelson  v.  Suddarth. 
1  Hen.  &M  361;  Johnson  v.  Bufflngton.  2  Wash.  120. 

Same— Subsequent  Qrants— Recital  of  Prior  Forfei- 
ture.—In  Alexander  v.  Greenup,  I  Munf.  142, 4  Am. 
Dec.  648.  the  court  said:  *'In  the  case  of  Picket  v.  Dow- 
dall, 2  Wash.  106,  it  was  said  by  Judge  Pendleton  that 
in  subsequent  grants  the  prior  forfeiture  of  a  former 
grant  should  be  recited,  and  the  reason  of  this  was 
given  by  Mr.  Marshall,  one  of  the  counsel:  It  is  that, 
if  the  prior  forfeiture  were  not  recited,  the  former 
g-rant  might  prevail  over  the  latter." 

tOwner  of  Survey— Laches— Forfeiture— Notlcc.—The 
principal  case  is  cited  in  M'Clung  v.  Huffhes,  5  Rand. 
483. 

tPatents— Doctrine  of  Relation.— That  the  patent, 
which  is  the  consummation  of  the  title,  does,  in 
equity,  relate  to  the  inception  of  the  title,  see  Taylor 
V.  Brown,  6 Cranch  234,  and  the  principal  case  cited  in 
Noland  v.  Cromwell.  4  Munf.  172.  But  see  the  prin- 
cipal case  cited  in  M'Clung  v.  Hughes.  5  Rand.  478,  in 
which  the  court  disapproved  this  doctrine. 

In  M'Clung  v.  Hughes.  5  Rand.  4S0.  the  court  said 
that  the  propositions  laid  down  In  Taylor  v.  Brown.  ?^ 
Cranch  234.  in  respect  to  the  doctrine  that  the  patent 
relates  to  the  entry  as  the  inception  of  the  title,  and 
that  an  entry  made  upon  land  not  patented  is  in- 
valid, are  not  supported  by  any  decision  of  the  Vir- 
g-lnla  court  of  appeals. 

iRlflrhts— Abandonment— As  to  the  loss  of  rights  by 
abandonment,  see  the  principal  case  cited  in  Holmes 
V.  Cleveland,  etc.,  R.  Co.,  98  Fed.  Rep.  107. 
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then  found ;  but  they  were  afterwards  found 
in  the  year  1786,  or  in  1787.  A  grant  of  the 
land  to  Crap  was  made  out  and  registered 
in  the  Proprietor's  office,  but  it  was  never 
executed  by  lord  Fairfax.  In  December 
1788,  the  appellee  applied  for  and  obtained 
a  grant  for  these  lands'  from  the  Common- 
wealth's land  office. 

In  1762,  the  father  of  the  appellants  ob- 
tained a  warrant,  from  the  Proprietor's 
office,  and  surveyed  243  acres,  part  of  the 
land  surveyed  by  Crap,  for  which  a  grant 
was  made  by  lord  Fairfax  to  his  son,  Mar- 
tin Picket,  one  of  the  appellants,  in  the 
year  1780.  In  1779,  the  other  appellant  Wil- 
liam Picket,  also  procured  a  warrant,  and 
surveyed  420  acres  adjoining  %he 
107  above,  whicli  includes  *the  balance 
of  the  land  claimed  by  the  appellee, 
for  which  he  obtained  a  grant  from  lord 
Fairfax  in  the  year  1780. 

The  appellee  charges  in  his  bill,  that  the 
appellants  and  their  father  had  notice  of  the 
title  of  Crap,  before  they  surveyed  the  land 
in  question,  but  this  is  denied  by  their  an- 
swers, and  no  proof  of  it  is  made. 

It  appears  that  lord  Fairfax  established 
sundry  rules  in  his  office,  respecting  the 
terms  on  which  lands  might  be  acquired  in 
the  Northern  Neck.  Amongst  others,  the 
following  was  inserted  in  one  of  his  entry 
books,  which  was  begun  in  the  year  1734, 
viz:  **rules  of  the  office.  That  the  entries 
are  not  demandable  after  being  made  six 
months,  or  the  warrants  taken  out  to  con- 
tinue longer  than  six  months  in  force,  unless 
renewed  or  consented  to  by  the  Proprietor 
or  agent."  It  is  proved  by  sundry  deposi- 
tions, that  at  different  periods  from  the 
year  1740,  to  the  yearly  1764,  notices  were 
given  by  lord  Fairfax  in  the  public  news- 
papers &  else  where,  calling  upon  all  per- 
sons entitled  to  entries  and  surveys,  to 
come  forward  within  a  limited  time,  and 
pay  the  composition  and  office  fees,  and  re- 
ceive their  grants,  or  that  their  rights 
would  be  considered  as  forfeited  and  re- 
vested in  the  Proprietor.  There  is  also 
strong  proof  in  the  record  of  abandonment 
of  the  land  in  question  both  by  old  Crap  and 
his  son  after  his  death,  on  account  of  the 
indifferent  quality  of  the  land,  and  the  ex- 
pence  of  obtaining  a  grant. 

The  High  Court  of  Chancery,  being  of 
opinion,  ^*that  the  grant  to  the  plaintiff  of 
the  land  to  which  he  is  entitled  ought  to 
have  relation  to  the  time  of  the  warrant, 
by  authority  of  whic^  the  said  land  was 
surveyed,  so  as  to  be  prior  in  effect,  to  the 
title  of  the  defendants,  both  of  whom  had 
notice  of  that  warrant  and  survey  before 
the  grants  under  which  they  claim"  de- 
creed, that  the  defendants  should  convey  to 
the  plaintiff  at  his  costs,  with  warranty 
against  themselves  and  all  persons  claiming 
under  them,  their  right  and  title  in  and  to 
the  land  lying  within  certain  bounds  therein 
described,  comprehended  within  the  limits 
of  Crap's  survey,  and  deliver  possession  to 
the  plaintiff  of  so  much  of  the  said  land  as 
they  hold,  and  account  with,  and  pay  to 
him  the  rents  and  profits  thereof,  from  the 
10th  day  of  August  1789 ;  from  which  decree, 
an  appeal  was  prayed. 

Marshall  for  the  appellants.  The  rule  of 
lord  Fairfax's  office   was,    that    those    who 
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did    not    within    six    months    perfect  their 

titles    to   lands   for  which  entries  had  been 

made,  could  not  afterwards  demand  a  grant 

unless     the     same     was     consented 

108  *to    by    the    Proprietor.     They  were 
considered  as  having  abandoned  their 

right,  and  the  estate  revested  in  the  Propri- 
etor, who  might  grant  the  land  to  any  other 
person.  This  rule  is  proved  to  have  sub- 
sisted so  early  as  the  year  1734,  of  which 
the  people  in  that  District  were  constantly 
notified  by  advertisements  inserted  in  the 
gazettes,  and  publicly  posted  up  in  the 
different  counties.  This  rule  being  entered 
in  the  front  of  one  of  the  entry  books  in 
the  Proprietor's  office,  those  who  applied 
there  to  take  up  unappropriated  lands,  must 
be  presumed  to  have  had  notice  of  it.  The 
existence  of  the  rule  is  further  established 
by  the  depositions  of  many  witnesses,  and 
is  further  strengthened  b)*  a  consideration 
of  lord  Fairfax's  situation.  Possessed  of  a 
very  extensive  territory,  the  value  of  which 
depended  entirely  upon  its  being  parcelled 
out  amongst  those  who  as  a  retribution 
therefor  were  to  pay  him  certain  quit-rents, 
his  revenue,  as  well  as  the  means  of  sup- 
porting his  office,  depended  upon  the  re- 
ceipt of  his  fees,  and  of  the  stipulated  rents, 
neither  of  which  could  be  demanded,  until 
after  a  grant  had  been  made.  It  would 
have  been  highly  unreasonable,  that  after 
a  warrant  had  issued,  the  person  owning  it, 
should  suffer  it  to  lie  dormant  for  manj 
years,  without  going  on  to  acquire  the  legal 
estate,  and  yet  keeping  off  other  applicants. 
I  contend  therefore,  that  Crap,  by  the  rules 
of  the  office  forfeited  all  rights  to  the  land, 
and  that  the  Proprietor,  might  legally  make 
any  other  appropriation  of  it.  But  inde- 
pendently of  this  point,  I  consider  that  the 
right  of  Crap  was  lost  by  abandonment,  and 
rely  for  evidence  of  his  intention  to 
abandon,  not  only  upon  his  declarations, 
as  proved  in  the  cause,  but  upon  the  unrea- 
sonable length  of  time  which  elapsed  be- 
tween the  issuing  of  the  warrant  to  him, 
and  that  to  the  appellants,  during  which 
period  he  seems  to  have  shewn  no  disposi* 
tion  to  obtain  a  grant. 

I  should  insist  if  it  were  necessary  that 
the  appellants  were  purchasers  without 
notice ;  for  though  it  is  proved  that  they 
had  heard  that  Crap  had  taken  up  land,  yet 
it  does  not  appear  that  they  knew  it  to  be 
the  land  in  dispute. 

But  I  do  not  wish  to  rely  upon  this,  be- 
cause I  contend  first,  that  the  right  of  Crap 
was  completely  lost  by  forfeiture,  and  sec- 
ondly, if  not  so  lost,  yet  a  Court  of  EJquity 
will  never  set  up  this  dormant  right  in 
favor  of  a  man,  who  has  been  guilty  of 
such  inexcusable  neglect,  and  who  has 
lain  by  and  permitted  the  appellants  to  take 
up  and  enjoy  the  land. 

Campbell  for  the  appellee.  I  shall  con- 
sider the  title  of  Dowdall. 

Ist,  As  it  stands  under  the  law. 

109  *2dly,  As  affected  by  the  acts  of  the 
parties. 

And  first,  as  it  stands  under  the  law. 
The  rule  laid  down  by  the  Chancellor  is, 
that  the  grant  has  relation  back  to  the  war- 
rant which  is  the  inception  of  the  title; 
gives  authority  to  the  public  surveyor  to 
lay  off  certain    lands   for  a  particular  indi- 
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yidual,  and  is  in  short  the  first  and  best 
evidence  of  a  title,  acquired  either  with*  or 
without  consideration.  The  grant  is  only 
evidence  of  a  pre-existing  right.  But  the 
objection  to  this  commencement  of  our  title 
is,  that  a  forfeiture  had  in  the  mean  time 
incurred,  and  therefore,  a  relation  to  the 
warrant  would  be  improper.  The  forfeiture 
was  produced  by  a  non-compliance  with  the 
rules  of  the  office;  but  what  were  those 
rules?  One  witness  speaks  of  them  as  hav- 
ing been  written  in  one  of  the  entry  books 
in  lord  Fairfax's  office,  requiring  persons 
to  compleat  their  titles  within  six  months. 
Another,  speaks  of  an  advertisement  of 
the  Proprietor's  in  1765,  requiring  all  per- 
sona having  claims  to  grants,  to  come  in 
before  September  1766,  pay  the  fees  and 
composition,  and  receive  their  grants.  An- 
other witness,  speaks  of  an  advertisement 
between  the  years  1740  and  1746  to  the  like 
effect,  but  fixing  no  time  within  which  the 
parties  were  required  to  compleat  their 
titles.  Another  witness  says,  that  even  if 
all  these  requisites  had  been  complied  with, 
it  was  in  the  election  of  lord  Fairfax  to 
make  the  grant  or  not  as  he  pleased. 
Thus  we  see,  that  the  rules  and  customs  of 
the  office  are  so  vaguely  stated,  that  no  re- 
liance can  be  placed  in  them.  But  the  leg- 
islature, by  the  act  of  1786,  ch.  3.  has 
regfulated  all  thene  surveys,  and  referring 
back  to  the  warrants  and  surveys,  confirms 
the  titles.  But  let  me  ask  whether  lord 
Fairfax,  who  in  this  respect  is  to  be  con- 
sidered as  a  private  individual,  had  any 
right  to  establish  rules  of  property  oppres- 
sive in  themselves,  and  not  warranted  by 
the  municipal  laws  of  the  country.  He  was 
at  liberty  to  sell  upon  what  terms  he  pleased. 
But  having  sold,  he  was  as  much  subject  to 
those  laws  and  rules  which  prevail  in  con- 
tracts between  other  individuals  as  any 
other  citizen  was.  He  could  not  set  up 
rules  of  his  own  to  produce  forfeitures  not 
sanctioned  by  the  common  or  statute  laws 
of  the  land.  Neither  could  his  particular 
situation  warrant  it.  If  a  private  individual 
should  sell  land,  and  stipulate  for  payment 
by  a  certain  day  under  any  conditions 
whatever,  he  is  as  much  injured  by  a  non- 
compliance with  the  contract  on  the  part 
of  the  vendee  as  the  Proprietor  was.  Yet  if 
the  purchaser  within  a  reasonable  tim^ 
should  offer  to  pay,  a  court  of  equity  would 
relieve  against  the  legal  consequences  of 
his  breach  of  contract,  and  compel  a  con- 
veyance. 

•Secondly.     How    is    the     title    of 
Dowdall  affected  by   the    acts    of    the 
parties? 

The  grants  to  the  appellants,  it  is  con- 
tended, destroys  our  right.  But  the  loss  of 
the  papers  which  prevented  Dowdall  from 
caveating  the  appellants,  was  such  an  ac- 
cident, as  a  court  of  equity  ought  to  relieve 
against,  and  therefore  the  title  of  the  ap- 
pellants as  opposed  to  that  of  the  appellee, 
will  be  considered  as  if  no  grant  had  been 
made.  It  is  evident  that  lord  Fairfax  did 
not  suppose  he  was  granting  to  the  appel- 
lants lands  claimed  by  the  appellee,  because 
it  was  his  custom  always  to  recite  the  for- 
feiture, where  one  had  taken  place. 

But  it  is  said  that  Crap  abandoned  his 
right.  '  Suppose  he  did,   does   this   give   a 
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right  to  the  appellants?  He  once  had  a  title 
which  he  has  neither  given  nor  sold  to  them. 
He  has  in  short  done  nothingto  divest  him- 
self, or  to  vest  an  interest  in  any  other  per- 
son. If  he  chose  not  to  occupy  it,  did  the 
appellants  thereby  gain  a  right  to  it? 
Surely  not.  As  to  notice  to  the  appellants 
I  consider  it  to  be  clearly  proved. 

Marshall  in  reply.  It  is  not  proved,  (I 
conceive)  that  an  application  was  made  by 
the  appellee  for  the  papers  before  the  trans- 
fer from  Crap  to  Dowdall,  and  therefore,  the 
argument  of  abandonment  in  Crap  is  not 
repelled. 

It  is  true,  that  the  grant  relates  back  to 
the  warraiit,  in  cases  unattended  by  cir- 
cumstances which  would  render  the  relation 
improper;  as  if  the  sale  be  conditional,  or 
relinquished,  and  a  grant  is  made  in  the 
mean  time  to  another,  this  relation  to  de- 
stroy the  intermediate  right  could  never  be 
admitted. 

As  to  the  rule,  it  was  entered  in  a  book 
kept  in  the  Proprietor's  office,  which  waa 
open  to  the  inspection  of  all  persons  apply- 
ing there  to  take  up  land.  It  is  traced  back 
to  the  year  1734  long  before  the  date  of 
Crap's  warrant,  and  therefore,  it  was  not 
as  Mr.  Campbell  Supposes,  ^n  arbitrary  rule, 
made  by  the  Proprietor  for  the  purpose  of 
forfeiting  rights  acquired  under  prior  agree- 
ments with  himself.  But  I  ask,  was  not 
the  rule  a  reasonable  one?  If  dormant 
rights  were  permitted  at  any  time  to  be  re- 
vived, and  to  relate  back  to  the  warranty 
no  person  could  with  safety  have  ventured 
to  take  up  lands  within  that  district,  which 
would  not  only  have  been  injurious  to  the 
Proprietor,  but  would  have  produced  a  great 
public  mischief.  If  a  grant  had  been  made 
to  Crap,  he  would  have  forfeited  the  land 
by  non-payment  of  the  quitrents  for  three 
years.  Can  he  then  be  in  a  better  situation 
by  having  violated  his  engagments;  or 
ought  he  thus  to  gain  a  benefit  to  himself,, 
and  to  impose  an  injury  upon  another 
111  *by  his  own  default?  If  the  forfeiture 
were  out  of  the  question,  yet  I  would 
rely  upon  these  considerations  as  sufficient 
to  deprive  Dowdall  of  the  equity  he  asks 
for,  upon  the  supposition  of  an  implied  con- 
tract. It  is  said,  the  rule  appears  by  the 
evidence  to  be  very  uncertain.  This  is  not 
the  case.  The  rule  itself,  as  taken  literally 
from  the  book  in  which  it  was  entered,  is 
an  exhibit  in  the  cause.  The  advertise- 
ments of  lord  Fairfax  were  not  intended  to 
establish  a  rule.  He  had  a  right  to  avail 
himself  of  the  forfeiture  without  giving 
the  parties  an  opportunity  of  preventing  it. 
These  advertisements  were  intended  as  an 
indulgence  to  those,  who  had  not  complied 
with  the  rules  of  office,  by  granting  them 
a  further  time  to  come  in  and  avoid  the 
consequences  of  the  forfeiture  which  had 
incurred.  But  they  did  not  alter,  or  do 
away  the  rule. 

The  act  of  1786  might  be  objected  to,  upon 
the  ground,  that  the  legislature  could  not 
grant  away  the  property  of  lord  Fairfax 
any  more  than  it  could  that  of  any  other 
individual.  But  it  is  unnecessary  to  stir 
that  question.  It  is  evident,  that  that  law 
does  not  mean  to  authorise  the  register  to 
issue  a  patent  for  lands,  which  had  before 
been  granted  by  the  Proprietor. 
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The  PRESIDENT.  It  is  surely  unnec- 
essary to  labour  this  point,  as  it  is  too  plain 
to  be  argued.  The  act  of  1786,  is  not  to  be 
construed  to  extend  to  cases,  where  a  grant 
had  been  previously  made  by    lord  Fairfax. 

Marshall.  As  to  the  forfeiture  not  being 
recited  in  the  grant  to  the  appellants,  I  am 
inclined  to  think  that  this  was  never  done, 
but  where  prior  grants  had  been  made  and 
forfeited,  as  for  non-payment  of  quitrents, 
not  seating  and  the  like ;  and  it  was  done 
in  those  cases,  because,  if  the  forfeiture 
were  not  recited,  the  former  grant  might 
prevail  over  the  latter.  But  this  was  not 
done  I  believe  where  the  forfeiture  accrued 
in  consequence  of  a  non-compliance  with 
{he  rules  of  office  in  the  earlier  stages  to- 
wards a  title. 

But  if  an  actual  forfeiture  had  not  taken 
place,  yet  I  contend  that  the  conduct  of 
Crap  and  Dowdall  has  deprived  them  of  all 
claim  upon  the  equity  of  this  court.  This 
is  not  a  contest  between  lord  Fairfax  and 
Crap,  but  between  two  purchasers  under 
lord  Fairfax.  How  is  it,  that  a  prior  mort- 
gagee standing  by  and  permitting  another 
to  throw  away  his  money  upon  the  same 
security,  without  disclosing  his  mortgage, 
shall  be  postponed?  The  principle  of  that 
case  applies  to  the  present.  For  Crap,  hav- 
ing notice  (as  is  to  be  presumed)  of  the  rule, 
and  that  many  others  might  apply  for  a 
warrant  to  survey  the  same  land, 
112  *without  a  possibility  of  knowing 
what  former  appropriations  had  been 
made  of  it,  he  takes  no  step  to  perfect  his 
title  and  to  remove  this  difficulty  out  of  the 
way  of  other  applicants.  Lord  Fairfax 
could  not  have  compelled  those  to  receive 
grants  who  had  obtained  warrants,  but  the 
party  might  have  abandoned  the  property 
if  he  pleased,  and  his  refusing  to  abide  by 
the  rules  of  the  office,  was  all  he  could  do 
to  evince  his  intended  dereliction. 

FLEMING,  J.— When  lord  Fairfax  estab- 
lished an  office  for  the  purpose  of  parcelling 
out  the  lands  in  that  extensive  territory, 
some  rules  were  necessary,  and  as  he  differed 
from  other  individuals  in  the  extent  and 
nature  of  his  property,  those  rules  would  of 
course  be  general.  I  think  he  had  right  to 
establish  such  rules  as  he  pleased,  if  they 
were  reasonable.  The  one  in  question  was 
established  so  long  ago  as  the  year  1734, 
long  antecedent  to  Crap's  warrant.  It  was, 
I  think,  considering  lord  Fairfax's  situa- 
tion, a  reasonable  regulation,  and  it  is  to 
be  presumed  that  it  was  known  to  all 
persons,  who  took  up  land  within  that 
district  of  country.  The  revenue  of  the 
Proprietor  depended  upon  his  quitrents, 
which  not  being  demandable  before  a  grant 
was  made,  it  was  proper,  that  the  party 
should  within  a  limited  time  place  himself 
in  such  a  situation,  as  to  render  the  con- 
tract as  obligatory  upon  himself,  as  it  was 
upon  lord  Fairfax,  or  that  he  should  leave 
the  property  open  for  subsequent  appropria- 
tions. Crap,  made  his  entry  in  1741,  and 
died  in  1773,  so  that  32  years  elapsed,  dur- 
ing which  time  he  took  no  step  towards  per- 
fecting his  title.  If  in  his  life-time  he  had 
obtained  a  grant,  he  would  have  forfeited 
his  estate  by  the  non-payment  of  quitrents 
for  three  years,  and  it  is  unreasonable  that 
by  his   own  neglect,  he   should   better   his 


situation,  and  subject  the  other  party  to  the 
contract,  to  an  inconvenience  resulting 
from  that  neglect.  More  especially  in  this 
case,  when  that  other  party  had  notified  his 
intention  to  avail  himself  of  the  forfeiture 
unless  the  indulgence  then  held  out  was  ac- 
cepted, and  the  terms  of  it  complied  with, 
within  a  reasonble  time.  I  am  therefore  of 
opinion,  that  the  right  of  Crap  was  lost  by 
his  neglect,  and  that  lord  Fairfax  might 
legally  grant  the  land  to  the  appellants,  or 
to  any  other  person. 

CARRINGTON,  —J.  I  consider  this  case  to 
be  so  extremely  clear,  that  it  cannot  be  made 
more  so  by  argument.  The  appellee  hav- 
ing forfeited  any  right  which  he  ever  had 
to  the  land  in  question,  by  the  most  unrea* 
sonable  negligence,  has  no  ground  upon 
which  to  establish  an  equity,  which  can 
entitle  him  to  the  relief  afforded  him  by 
the  decree.     I  think  the  decree  ought  to  be 

reversed. 
113  *The  PRESIDENT.— The  appel- 
lants have  obtained  titles  to  the  land 
in  question,  prior  in  time  to  that  of 
Dowdall,  and  consequently  have  the  law  in 
their  favor.  Has  Dowdall  superior  equity 
to  them,  which  shall  warrant  this  court  in 
depriving  them  of  their  legal  estate?  What 
is  it  he  asks?  That  the  posterior  title  which 
he  acquired  by  his  patent  should  relate  back 
to  the  warrant,  which  was  the  inception  of 
that  title,  so  as  to  destroy  the  intervening 
right  of  the  appellants.  There  are  such 
things  as  relations  in  law,  but  they  are  legal 
fictions,  invented  for  the  purposes  of  jus- 
tice, and  not  to  work  an  injury  to  innocent 
third  persons,  who  in  the  mean  time  have 
fairly  and  legally  acquired  a  title  to  the 
subject  in  controversy.  But  if  the  doctrire 
were  applicable  to  this  case,  there  can  be  no 
question,  but  that  Dowdall  might  have 
availed  himself  of  it  at  law,  and  could  not 
require  the  interference  of  a  Court  of  Equity. 
This  brings  us  to  enquire  into  the  conduct 
of  the  parties.  Has  Crap  done  all  in  his 
power  to  entitle  himself  to  a  grant,  or  has 
he  so  conducted  himself  as  to  have  deprived 
himself  of  such  a  right?  If  he  has  done  all 
that  it  was  necessary  for  him  to  do;  then, 
as  to  lord  Fairfax,  the  court  would  consider 
Dowdall  as  standing  in  the  same  situation, 
as  if  a  grant  had  actually  been  made  to 
him.  But  so  far  from  it,  he  has  done  noth- 
ing which  by  the  conditions  under  which 
he  purchased  he  ought  to  have  performed, 
and  therefore  he  has  not  even  acquired  an 
equitable  right.  It  is  objected,  that  the 
rules  of  the  Proprietor's  office  were  not  only 
arbitrary  and  uncertain,  but  were  locked 
up  in  secrecy.  The  answer  given  to  this 
was  compleat :  they  were  made  as  public  as 
they  could  be,  and  were  reasonable  in  them- 
selves. I  have  always  been  of  opinion,  that 
lord  Fairfax  was  to  be  considered  precisely 
in  the  same  situation  as  any  other  citizen. 
That  he  held  his  lands  under  the  grant 
made  to  him  as  other  citizens  did.  But  his 
situation  in  the  mode  of  parcelling  out  his 
lands  was  very  different.  He  was  the  Pro- 
prietor of  an  extensive  country,  and  there- 
fore he  could  not  make  particular  agree- 
ments with  the  different  individuals  who 
desired  to  purchase  portions  of  his  lands. 
On  this  account  he  established  an  oflSce, 
employed   different   officers   to  transact  the 
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business  of  it,  and  laid  down  certain  gen- 
eral rules  defining  the  terms  upon  which  he 
would  grant  his  lands;  and  in  forming 
those  regulations,  he  appears  to  have  as- 
similated them  as  nearly  as  possible  to  those 
established  in  the  crown  ofifice  with  respect 
to  lands  lying  in  the  other  parts  of  Virginia. 
How  can  those  rules  be  called  secret,  which 
were  published  in  the   entry  books  in 

114  the  oflRce,  *and   which    were  open    to 
the  inspection  of  all  persons  applying 

for  land.  It  is  not  unreasonable  to  say, 
that  Crap  must  have  known  of  the  rule.  He 
knew  that  the  land  was  not  to  be  given ;  he 
made  no  special  contract  with  lord  Fairfax 
respecting  it ;  and  it  therefore  became  nec- 
essary for  him  to  know,  upon  what  terms 
he  did  purchase,  and  in  procuring  this  in- 
formation, he  must  have  got  notice  of  the 
rule  in  question.  Besides,  he  proceeded 
some  steps  in  conformity  with  the  rule.  He 
obtained  a  warrant,  and  procured  it  to  be 
surveyed,  tho'  not  in  time.  As  to  the  rea- 
sonableness of  the  rule  it  is  nothing  to  this 
court.  Crap  was  at  liberty  to  purchase 
under  it,  or  to  let  it  alone,  if  he  did  not  like 
the  terms.  The  parties  were  the  proper, 
and  the  only  judges  of  this.  Crap  having 
surveyed  the  land  went  no  farther.  He  paid 
neither  fees,  nor  composition,  and  conse- 
quently deprived  lord  Fairfax  of  such  a 
portion  of  his  revenue.  How  then  can  we 
consider  him  as  standing  in  the  same 
situation,  as  if  he  had  actually  obtained  a 
grant?  It  was  objected,  that  lord  Fairfax 
should  have  made  an  entry  to  compleat  the 
forfeiture,  or  should  have  done  some  act 
tantamount  to  an  entry.  This  might  have 
been  necessary  if  he  had  made  a  grant  to 
the  appellee,  and  the  forfeiture  had  incurred 
afterwards,— as  for  non-payment  of  quit- 
rents.  It  was  not  necessary,  where  the 
legal  estate  had  never  been  out  of  him.  But 
if  it  were,  I  think  he  did  an  act  tantamount 
to  an  entry,  by  granting  warrants  to  the 
two  Pickets  to  survey  the  land  for  them- 
selves. As  to  the  custom  of  reciting  in 
subsequent  grants  the  prior  forfeiture,  I 
suppose  it  was  similar  to  that  which  pre- 
vailed in  the  crown  ofiBce,  and  there,  it 
was  never  done,  but  in  cases  where  there 
had  been  a  prior  grant. 

Concerning  the  advertisements  of  lord 
Fairfax,  I  do  not  think  he  was  in  any  man- 
ner obliged  to  give  the  notice  for  which 
they  were  intended.  It  was  Crap's  duty  to 
perform  the  conditions  which  the  rules  of 
the  oflBce  imposed,  by  paying  the  composi- 
tion, and  applying  for  his  grant.  This  he 
was  at  least  bound  to  do  within  a  reasona- 
ble time,  and  before  the  land  was  re-granted. 
The  advertisements  held  out  an  indulgence, 
which  not  having  been  accepted,  nor  the 
terms  of  it  complied  with,  diminishes  still 
more  the  c'aim  of  Dowdall  to  the  relief  of  a 
Court  of  Equity.  It  is  true,  that  the  appel- 
lants did  not  strictly  comply  with  the  rules 
of  the  ofiQce,  and  of  course  they  were  liable 
to  the  legal  effect  of  such  conduct,  if  a  war- 
rant had  been  granted  to  another.  But  this 
was  not  done;  lord  Fairfax,  exercising  a 
power  which  belonged  to  him,  waved  the 
forfeiture,  and  as  a  proof  that  he  had  done 
so,  executed  grants  to  them. 

115  *I  think  the   abandonment   by  Crap 
is  fully  proved.     It  is  true  that    legal 


rights  once  vested,  must  be  legally  divested ; 
but  equitable  rights  may  be  lost  by  derelic- 
tion. 

It  is  unnecessary  to  enquire  if  the  Pickets 
had  notice  of  Crap's  title.  Since  if  they 
had,  it  could  not  have  affected  them,  unless 
Dowdall  had  been  prevented  by  fraud  from 
obtaining  a  legal  title. 

Upon  the  whole,  I  am  of  opinion  that  the 
appellants  have  superior  equity  on  their 
side,  especially  against  Dowdall,  who  seems 
to  have  come  into  the  dispute  as  a  volunteer, 
under  an  idea,  that  the  act  of  1786  had  given 
him  a  chance.  But  it  is  too  clear,  that  that 
act  cannot  apply  to  cases  where  grants  had 
been  made  by  the  Proprietor. 

The  Opinion  of  the  Court  is,  **that  the  ap- 
pellee's grant  in  the  year  1788,  ought  not  to 
have  relation  to  the  time  of  the  warrant, 
by  authority  of  which  the  land  was  surveyed, 
dated  in  1741,  so  as  to  be  prior  in  effect  to 
the  intervening  title  of  the  appellants;  be- 
cause relation  being  a  legal  fiction  adopted 
for  the  furtherance  of  justice,  is  not  to  be 
admitted  in  any  case  to  produce  wrong  and 
injury  to  others,  nor  particularly  in  this 
case,  where  that  relation  comprehends  a 
period  of  47  years,  and  tends  to  establish  a 
dormant  claim  in  equity,  never  perfected 
by  James  Crap  the  elder,  by  paying  the 
office  fees  and  composition,  so  as  to  entitle 
himself  to  a  grant  of  the  land,  but  on  the 
contrary  forfeited  and  abandoned  by  him, 
and  by  his  heir  after  his  death,  as  being 
not  worth  the  pursuit,  in  consequence  of 
which  the  Proprietor  miirht  lawfully  grant 
the  lands  to  another,  and  accordingly  did 
grant  them  to  the  appellants,  whose  con- 
duct in  obtaining  their  said  grants  and 
legal' preference  appears  to  have  been  fair 
and  irreproachable  so  as  to  entitle  them  to 
more  equity  than  the  appellee,  who  became 
a  volunteer  for  reviving  this  dormant  and 
abandoned  claim,  some  years  after  the  date 
of  the  grants  to  the  appellants,  and  that  the 
said  decree  is  erroneous." 

Decree  reversed  with  costs,  and  the  bill 
dismissed  with  the  costs  of  the  Court  of 
Chancery.  

116  *John80n  v.  Buffington. 

October  Term.  1795. 

Land— Qaantlty— Variance  between  Warrant  and  Sur- 

vey.*-lt  is  DO  objection  to  tbe  title,  that  the 
survey  contains*  more  land  than  the  quantity 
specified  in  the  warrant 
Construction  of  Statute— Northern  Neck.— The  Act  of 
1785,  c.  47.  relates  merely  to  the  unappropriated 
lands  within  the  Northern  Neck,  and  therefore  it 
does  not    authorize   the  firrantinff  of  lands   for 


•Land -Quantity  — Variance   between  Warrant  and 

Sorvey.- The  principal  case  is  cited  with  approval  in 
Taylor  v.  Brown.  5  Cranch  252,  254,  256. 

Entry  —  When  Notice  to  Subsequent  Locator.  —  In 
M'Clung-  V.  Hufifhes.  6  Rand.  479,  the  court  said: 
"Upon  examlninsr  all  the  cases  decided  in  the  court 
of  appeals  which  are  reported,  and  which  touch 
these  questions,  I  do  not  think  that  the  proposition 
said  in  Bodley  v.  Taylor,  to  have  been  decided  in 
Virgrinia.  whilst  Kentucky  was  a  part  of  the  state, 
that  an  entry  was  a  notice  to  a  subsequent  locator, 
which  tainted  his  lesral  title  founded  upon  a  prior 
patent,  with  fraud,  was  ever  so  decided  in  this  court. 
The  only  case,  which  seems  at  first  view  to  have  es- 
tablished that  proposition,  is  that  of  Johnson  v.  Buf- 
Jlnoton,  2  Waffi  116.  which,  as  reported,  seems  to  jus- 
tify the  proposition  above  stated.  But,  upon  an 
examination  of  tbe  orisrinal  record,  it  will  be  found, 
that  this  report  is  entirely  erroneous:  and  that  the 
subsequent  locator,  who  procured  the  first  patent, 
had  actual  notice,  and  was  arullty  of  cross  fraud." 

Equity   Jurisdiction  — Issuance    of   Patent— Actual 
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wblcta  warrants  were  issued  by  the  Proprietor, 
althouirli  tbey  were  liable  to  forfeiture  by  the 
rules  of  the  office,  unless  the  Proprietor  had 
shown  an  intention  to  take  advantage  of  the  for- 
feiture. Such  titles  were  confirmed  by  tbe  Act 
of  1786,  c.  8.  But  this  law  does  not  authorise  tl^e 
Regrister  to  make  grants  in  cases  where  warrants 
had  been  previously  issued  by  lord  Fairfax  to 
other  persons. 

This  was  an  appeal  from  the  High  Court 
of  Chancery,  affirming'  a  decree  of  the 
County  Court  of  Hampshire,  wherein  the 
appellee  was  plaintiff.  The  case  was  as 
follows:  Peter  Peters  in  the  year  1753,  ob- 
tained from  the  Lord  Proprietor  of  the 
Northern  Neck,  a  warrant  to  survey  a  tract 
of  land  within  that  District,  which  by  his  di- 
rection was  surveyed  for  a  certain  Frederick 
TTnrod,  an  indented  servant  of  the  said 
Peters' s ;  but  by  the  mistake  of  said  sur- 
veyor, (as  the  bill  charges,)  he  was  called 
Vinegard  instead  of  Unrod.  No  patent  was 
obtained  from  the  Proprietor  in  the  life- 
time of  Unrod,  who  died  many  years  ago, 
leaving  a  son  Jacob,  then  an  infant,  who 
was  by  his  mother  sent  into  Pennsylvania, 
and  there  bound  out  an  apprentice ;  he  re- 
sided in  that  state  always  afterwards, 
and  sold    his    right  to   Buffington    in  1770. 

Johnson  made  an  entry  with  the  sur- 
veyor, for  219  acres,  part  of  this  land,  un- 
der the  act  of  1783,  and  having  obtained  a 
patent  from  the  Register's  office  in  1739, 
brought  an  ejectment  against  Buffington, 
and  recovered  a  judgment.  The  prayer  of 
the  bill  was  for  an  injunction,  and  for  a  con- 
veyance, both  of  which  were  decreed  by  the 
County  Court,  from  which  an  appeal  was 
granted  to  the  High  Court  of  Chancery. 
That  court  being  of  opinion,  that  the  equi- 
table right  of  the  appellee  to  the  land  in 
controversy,  derived  to  him  from  the  heir  at 
law  of  the  person  for  whom  the  land  had 
been  surveyed,  was  preserved  by  the  acts  of 
1786,  1788,  and  1790,  and  consequently  was 
not  subject  to  the  entry  and  location  of  the 
appellant  which  was  posterior  to  the  survey, 
affirmed  the  decree  of  the  County  Court 
from  which  an  appeal  was  prayed  to  this 
court. 

Lee  for  the  appellant.  Whether  in  a  case 
like  the  present,  a  Court  of  Equity  will  in- 
terfere, and  take  from  Johnson  his  legal 
title  is  an  important  question.  The  decree 
seems  bottomed  upon  an  opinion,  that  the 
equitable  right  of  Buffington  was  revived 
and  preserved  by  the  act  of  Assembly  passed 
in  1786,  Ch.  3,  and  the  subsequent  act  con- 
tinuinii:  the  operation  of  that  law.  But  be- 
fore I  consider  the  operation  of  those  laws, 
I  will  premise  some  objections  against 
the  interference  of  the  Court  of 
117  *Chancery.  In  the  first  place,  the 
warrant  has  not  been  so  complied  with 
as  to  entitle  the  party  to  claim  a  grant. 
The  warrant  was  to  survey  300  acres  of 
land,  instead  of  which,  a  plat  for  450  acres 


Fr«ad.— Equity  has  jurisdiction,  after  the  issuinff  of 
the  patent,  in  a  case  of  actual  fraud,  although  no 
caveat  was  filed,  and  no  reason  assif^ned  for  the 
failure.  M'Clun?  v.  Husrhes,  5  Rand.  489,  citin?  the 
principal  case:  White  v.  Jones.  1  Wash.  llfl. 

The  principal  case  is  cited  in  Noland  v.  Cromwell. 
4  Munf.  109.  173:  M'Clunff  v.  Hughes.  5  Rand.  481. 
See.A>o^fM>to  to  Burnsides  ▼.  Re  id,  2  Wash.  48. 

Northern  Neck -Title  of  Lord  Fairfax. -The  principal 
case  is  cited  \n.fooUwite  to  Picket  v.  Dowdall,  2  Wash 
106. 

5aae— Equitable  Title  to  Land  In.— The  principal 
case  is  cited  In  fooi-noie  to  Picket  v.  Dowdall,  2 
Wash.  101 


was  returned.  Though  this  objection  would 
have  been  done  away,  had  lord  Fairfax 
made  a  grant,  it  is  now  in  full  force  where 
an  application  is  made  to  this  court  to  com- 
pel a  conveyance.  The  warrant  was  not 
pursued  in  another  instance ;  the  length  and 
breadth  of  the  tract  as  delineated  in  the 
plat,  do  not  bear  that  proportion  to  each 
other,  which  the  warrant  required.  Neither 
are  the  names  of  the  chain  carriers  inserted 
in  the  survey.  These  objections,  when 
considered  together  with  the  neglect  of 
[Jnrod  and  Buffington,  in  not  perfecting^ 
this  dormant  title,  are  sufficient  to  deprive 
the  appellee  of  the  aid  of  a  Court  of  Equity. 
It  may  also  be  seriously  questioned,  whether 
Vinegard  in  whose  name  the  survey  waa 
made,  is  the  same  person  as  Unrod,  and  if 
so,  there  is  an  outstanding  title  in  Unrod 
which  Vinegard  could  not  transfer  to 
Buffington. 

I  come  now  to  consider  the  acts  of  Assem- 
bly. The  first  which  passed  upon  this  sub- 
ject was  in  1785,  Ch.  47.  The  4th  section, 
after  reciting,  that  since  the  death  of  tbe 
Proprietor  of  the  Northern  Neck,  no  mode 
had  been  adopted  to  enable  persons  havings 
made  entries  before  or  since  his  death  to  ob- 
tain titles  for  the  same,  declares,  '4hat 
where  any  surveys  have  been  heretofore 
made,  or  hereafter  shall  be  made  under  en- 
tries made  in  the  life  of  the  said  Proprietor, 
or  under  entries  made  with  the  survey  or  of 
any  county,  under  the  act  of  Assembly  afore- 
said,* and  which  have  been  returned  to  the 
said  Proprietary  office,  or  shall  hereafter  be 
returned  to  the  Register's  office,  the  Regis- 
ter shall  make  out  grants  therefor,  to  bear 
teste  under  the  hand  of  the  Governor  and 
the  seal  of  this  Commonwealth,  in  the  same 
manner  as  is  by  law  directed  in  cases  of 
other  unappropriated  lands;  and  the  snr> 
veyors  with  whom  such  entries  have  been 
made,  are  hereby  directed  and  empowered, 
to  proceed  to  survey  and  record  the  same, 
and  to  make  return  of  such  surveys  to  the 
Register's  office,  in  the  same  manner,  and 
within  the  same  time  as  is  or  shall  be  di- 
rected in  cases  of  warrants  issued  for  other 
unappropriated  lands  within  this  Common- 
wealth, and  thereupon  grants  shall  issne  in 
the  manner  herein  before  directed." 

This  law  is  to  be  construed  either  in  a 
general  or  in  a  restrained  sense.  I  con- 
tend for  the  latter,  because  of  the 
118  inconvenience  which  *would  arise, 
if  it  were  considered  as  intended 
to  set  up  obsolete  claims  not  carried  into 
grant,  and  which  were  forfeited  by  the 
rules  of  the  Proprietor's  office ;  but  more 
especially,  in  cases,  where  such  claims 
would  by  relation,  destroy  posterior  grants. 
The  inconvenience,  which  the  preamble 
of  that  law  states,  is,  that  by  the  death 
of  lord  Fairfax,  many  persons  who  bad 
made  surveys  upon  warrants  issued  from 
the  Proprietor's  office,  could  not  obtain 
grants.  The  intention  of  the  legislature 
was  to  provide  a  remedy,  not  for  those 
who  had  forfeited  their  titles  by  a  non-com- 
pliance with  the  rules  of  the  office,  but  for 
those,  who  by  the  death  of  lord  Fairfax, 
had  been  prevented  from  obtaining  grants, 
upon  entries  made  with  the  surveyors,  under 
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the  act  of  1782,  Ch.  33,  i  3,  which  enacts, 
'  *that  all  entries  made  with  the  surveyors  of 
the  counties  within  the  Northern  Neck,  and 
returned  to  the  office,  formerly  kept  by  the 
said  Thomas  Lord  Fairfax,  shall  be  held, 
deemed  and  taken  as  good  and  valid  in  law 
as  those  heretofore  made  under  the  direction 
of  the  said  Thomas  Lord  Fairfax,  until 
some  mode  shall  be  taken  up  and  adopted 
by  the  General  Assembly  concerning  the 
territory  of  the  Northern  Neck."  Tne  act 
of  1786,  Ch.  3,  relates  entirely  to  surveys 
thereafter  to  be  returned.  The  words  of  the 
law  are,  *  *  that  the  owners  of  entries  for  lands 
within  the  District  of  the  Northern  Neck 
regularly  made  before  the  I7th  day  of  Octo- 
ber in  the  year  of  our  lord  1785,  shall  proceed 
to  survey  the  same,  which  surveys,  together 
with  those  already  made  upon  like  entries, 
shall  be  returned  into  the  register's  office, 
on  or  before  the  1st  day  of  October  1788,  and 
on  failure,  such  entries  are  hereby  declared 
void,  and  the  lands  liable  to  be  located  in 
the  same  manner,  as  other  unappropriated 
lands  within  the  said  District." 

If  the  legislature  intended  to  give  validity 
to  claims  which  had  been  forfeited  and  en- 
tirely gone,  so  as  to  do  away  posterior  rights 
fairly  and  legally  acquired,  I  should  question 
very  much  the  validity  of  such  a  law.  But 
the  legislature  is  not  to  be  presumed  to  have 
intended  an  act  so  fraught  with  iniquity, 
and  therefore,  to  avoid  such  a  conclusion,  the 
court  will  give  to  the  law  the  limited  con- 
struction for  which  I  contend. 

Williams  for  the  appellee. — Whatever  ex- 
position the  court  may  incline  to  give  to 
the  different  acts  of  Assembly,  yet  I  con- 
tend that  Johnson  can  derive  no  right  under 
them.  The  question  is  between  Johnson, 
whose  title  is  acquired  under  the  legisla- 
ture of  Virginia,  and  Buffington  claim- 
119  ing  under  the  Proprietor.  *Though 
lord  Fairfax  should  be  admitted  to 
have  possessed  a  right  of  availing  himself 
of  the  supposed  forfeiture  cocasioned  by 
Buffington 's  not  complying  with  the  rules 
of  the  office,  yet  as  he  never  did  any  act 
evincing  such  an  intention,  (as  by  making 
a  grant  to  some  other  person,)  the  argument 
respecting  the  forfeiture  cannot  avail  the 
appellant.  The  legislature  could  not  by  any 
law  dispose  of  the  rights  of  lord  Fairfax,  any 
more  than  they  could  dispose  of  the  rights 
of  other  individuals,  and  consequently, 
Johnson,  not  claiming  under  lord  Fairfax, 
cannot  set  up  a  title  to  destroy  one  deri«red 
under  him,  and  still  subsisting.  Again,  ad- 
mitting a  right  in  the  legislature  to  dispose 
of  the  property  of  lord  Fairfax,  the  act  of 
1782,  which  is  the  source,  from  which  the  in- 
ceptive right  of  Johnson  flows,  does  not 
warrant  the  title  which  he  now  sets  up. 
That  act,  provides  a  mode  by  which  a  right 
to  the  unappropriated  lands  in  the  Northern 
Neck  might  be  acquired.  But  the  land  in 
question  had  been  previously  appropriated 
by  lord  Fairfax,  who,  had  a  right  to  wave 
the  forfeiture  if  he  pleased.  Indeed  I  do 
not  think  he  could  have  availed  himself  of 
it*  since  Unrod  was  an  infant  at  the  death 
of  bis  father,  and  always  afterwards  resided 
ont  of  this  state. 

I  admit  that  where  the  equity  is  equal,  and 
one  of  the  parties  has  also  the  law  in  his 
favor*  he   shall   prevail.     But  if   the  legal 


title  has  been  obtained  by  fraud,  or,  as  in 
this  case,  by  taking  an  advantage  of  one 
labouring  under  a  legal  disability,  he  will 
not  have  the  benefit  of  this  advantage. 

As  to  the  identity  of  Unrod,  I  consider  it 
to  be  fully  established  by  the  evidence. 
The  objection  to  the  variance  between  the 
warrant  and  the  survey  could  only  be  a 
question  between  lord  Fairfax  and  Unrod, 
not  between  the  appellant,  who  claims  under 
the  commonwealth,  and  the  appellee  claim- 
ing under  lord  Fairfax. 

The  construction  given  to  the  act  of  1785 
by  Mr.  Lee,  seems  to  me  to  be  a  very  unrea- 
sonable one.  For  if  the  legislature  consid- 
ered entries  not  surveyed  as  worthy  of  being 
saved  from  forfeiture,  a  fortiori,  they  would 
save  title  still  nearer  a  state  of  perfection, 
namely,  entries  then  actually   surveyed. 

Lee  in  reply.  If  it  be  true,  that  the  ap- 
pellant could  derive  no  title  under  the  leg- 
islature of  Virginia,  the  application  to  a 
Court  of  Equity  was  unnecessary,  since  he 
might  have  effectually  defended  himself  at 
law ;  and  therefore  the   court   should    have 

dismissed  the  bill. 
120  *The  possession  of  Buffington,  is 
by  no  means  a  continuation  of  Un- 
rod's  possession.  He  was  an  unauthorised 
occupant  of  the  land,  and  being  there  he 
purchased  up  this  obsolete  claim  of  Unrod's, 
in  order  to  bolster  up  a  right  founded  merely 
in  possession. 

FLEMING,  J.— After  stating  the  case  pro- 
ceeded; the  first  objection  made  by  the 
counsel  for  the  appellant,  was,  that  the  sur- 
vey did  not  pursue  the  warrant.  But  I 
think  there  is  no  weight  in  this,  as  the  va- 
riance is  only  in  the  quantity.  If  the  land 
had  been  imperfectly  described,  it  might 
have  been  fatal. 

The  second  objection  was,  that  the  act  of 
1785  only  respected  cases  where  surveys  had 
not  been  made.  I  am  clearly  of  opinion, 
that  this  act,  notwithstanding  the  title  of  it, 
relates  as  well  to  entries  as  surveys,  and 
comprehends  the  present  case.  Unrod  (who 
I  am  satisfied  is  the  same  person  as  Vine- 
gard)  most  certainly  forfeited  his  right  to 
a  grant,  if  lord  Fairfax  had  evinced  an  in- 
tention of  availing  himself  of  it,  but  not 
having  done  so,  the  land  is  to  be  considered 
as  appropriated,  and  therefore,  could  not  be 
regranted  by  the  Commonwealth  under  the 
act  of  1785. 

CARRINGTON,  J.— I  have  no  doubt  but 
that  Unrod  and  Vinegard  are  the  same  per- 
sons, nor  do  I  consider  the  variance  between 
the  warrant  and  survey,  as  to  the  quan- 
tity as  being  of  any  consequence.  The  title 
of  Unrod  was  prior  to  that  of  Johnson,  and 
since  it  was  not  defeated  by  any  act  of  lord 
Fairfax  in  taking  advantage  of  the  forfei- 
ture, the  land  could  not  be  considered  as 
unappropriated,  and  as  such  subject  to  be 
granted  under  the  act  of  1785. 

The  PRESIDENT.— I  feel  no  difficulty 
about  the  variance  in  the  name  of  Unrod, 
nor  in  the  quantity  of  land.  According  to 
the  decision  in  the  case  of  Picket  and 
Dowdall,  it  follows,  that  the  right  of  Unrod 
was  liable  to  forfeiture  by  the  failure  to 
apply  for  a  grant  within  the  time  limited 
by  the  rules  of  the  office,  and  by  the  non- 
payment of  the  composition  and  office  fees. 
But  as  lord  Fairfax  did  no  act  manifesting 
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an  intention  to  avail  himself  of  the  for- 
feiture, the  title  of  Unrod  rested  upon  his 
survey  until  1786,  and  was  confirmed  by  that 
act,  which  limited  no  time  for  the  payment 
of  the  composition  and  fees.  The  act  of 
1786  relates,  Ist,  to  entries ;  2dly,  to  surveys 
not  returned ;  and  3dly,  to  surveys  returned, 
and  unfirranted.  The  act  of  1788,  Ch.  20,  con- 
tinues that  of  1786,  as  to  entries  and  surveys, 
and  comprehends  the  three  branches  of  the 

latter  law. 
121  *Mr.  Lee  contended  that  the  con- 
struction of  the  act  of  1786  might  be 
either  extended  or  narrowed,  and  supposed 
that  the  latter  was  most  consistent  with 
the  justice  of  the  case,  and  the  intention  of 
the  legislature.  My  opinion  is  directly 
otherwise;  and  in  this  particular  case,  I 
should  feel  very  little  disposed  to  narrow 
the  construction,  when  I  consider  that  Unrod 
was  an  infant  for  many  years  after  the 
death  of  his  ancestor,  and  that  he  resided 
during  that  time  and  afterwards,  out  of  this 
state.  It  is  immaterial  to  decide  whether 
the  commonwealth  did,  or  did  not  succeed  to 
the  rights  of  the  Proprietor,  in  cases  of  tin- 
granted  lands.  If  she  did,  yet  no  advantage 
has  been  taken  of  the  forfeiture  by  her.  If 
she  did  not  succeed  to  them,  then,  the  land 
was  legally  appropriated  by  lord  Fairfax, 
and  consequently  could  not  under  the  act 
of  1785  be  granted  to  any  other  person. 
Decree  affirmed. 


Curry  v.  Burns. 

October  Term,  1TD6. 
Northern  Neck —Laches  of  Qrantee  In  Completlnar  Title- 
Relief  In  Eqalty.*— In  1756,  a  warrant  from  the  office 
of  tbe  proprietor  of  the  Northern  Neck  issued  to 
B.  which  was  surveyed  In  1767.  In  1768  the  same 
land  was  snrveyed  for  C.  by  a  special  order  of  the 
proprietor.  In  1770.  and  not  before,  B.  tendered 
the  composition  and  office  fees,  and  demanded  a 
erant.  which  was  refused.  A  few  months  after 
this,  a  errant  was  made  to  C.  Chancery  cannot 
affordnrelief  to  B.  after  so  unreasonable  a  delay  in 
complettnc  his  title. 

This  was  an  appeal  from  the  High  Court 
of  Chancery.     The  case  was  as  follows :  In 


'Northern  Neck— Laches  of  Qrantee  In  Completing 
Title.— In  the  principal  case  the  court  would  not  de- 
cide what  ouffht  to  be  considered  as  a  reasonable 
lime  to  indulsre  the  owner  of  a  survey  in  completing- 
his  title.  Perhaps  each  case  ought  to  stand  upon  its 
own  particular  circumstances.  But  it  did  decide 
that  a  delay  of  eleven  years,  unaccompanied  with 
any  exculpatory  circumstances  on  the  part  of  the 
erantee.  is  an  unreasonable  time.    See  opinion  of 

JUDGB  ROANB. 

Same— Title  of  Lord  Fairfax.— The  principal  case  is 
cited  in  foot-note  to  Picket  v.  Dowdall,  2  Wash.  108. 

Same-Bqaltable  Title  to  Land  In.— The  principal 
case  is  cited  in/oot-note  to  Picket  v.  Dowdall.  2  Wash. 
106. 

5ame -Rules  of  Office.— In  Countz  v.  Oeisrer,  1  Call 
192,  the  court  said  that  the  tollowinsr  general  princi- 
ples were  established  in  the  principal  case,  relating- 
to  the  srrant  of  lands  in  the  Nortoern  Neck.  i.  e.  that 
Lord  Fairfax  had  a  rlsrht  to  establish  such  rules  for 
issuine*  firrants  as  he  pleased,  and  those  applying  for 
firrants  were  bound  to  conform  to  them.  That  hav- 
iag  published  those  rules,  by  sticking  them  up  in  his 
public  office,  all  applicants  were  bound  to  take  notice 
of,  and  comply  with  them,  without  particular  notice 
to  each  individual.  So,  that  if  the  lands  were  for- 
feited, be  miffht  arrant  them  to  another :  and  if  he 
did  so,  the  grant  would  be  srood,  provided  there  was 
no  fraud  or  deception  in  the  person  obtaining  the 
second  grant  But,  if  before  any  proceeding  to- 
wards a  second  grant,  the  first  defaulter  applied, 
and  performed  or  offered  to  perform,  what  was  re- 
quired, he  saved  the  forfeiture  and  had  the  right  to 
the  grant ;  agreeably  to  the  spirit  of  the  act,  relative 
to  petitions  for  lapsed  land,  which  saves  the  for- 
feiture, if  the  condition  is  performed  at  any  time 
before  the  petition,  though  not  within  that  pre- 
scribed by  law. 


the  year  1756,  Burns  obtained  a  warrant 
from  the  Proprietor  of  the  Northern  Neck, 
and  in  1757,  after  the  expiration  of  six 
months  from  the  date  of  the  warrant,  he 
had  a  survey  made  for  214  acres,  (part  of 
which  is  the  land  in  controversy)  which 
was  returned  to  the  Proprietor's  office. 

In  the  year  1768,  by  the  direction  of  lonl 
Fairfax,  one  of  his  surveyor's  surveyed  140 
acres,  (part  of  Burns's  214 acres,)  for  Curry, 
who  is  at  that  time  an  infant.  In  Septem- 
ber 1770,  a  grant  issued  to  Curry,  and  in  the 
month  of  May  preceedingf.  Burns  offered  to 
pay  the  composition  money  to  Bryant  Mar- 
tin the  agent  of  the  Proprietor,  and  de- 
manded a  grant ;  but  Martin  refused  to 
receive  the  money,  saying  that  Burns  was 
too  late.  Burns  obtained  a  patent  in  1788 
from  the  Governor  of  the  Commonwealth, 
and  being  in  possession,  Curry  brought  an 
ejectment  and  recovered  a  judgment  at  law. 
Burns  filed  his  bill  in  equity  in  the  County 
Court  of  Berkeley  praying  for  an  injunction, 
and  for  a  conveyance  of  Curry's  legal 
122  title.  The  County  *Court  decreed  a 
perpetual  injun<5tion  and  a  convey- 
ance, which  was  affirmed  by  the  High  Court 
of  Chancery  upon  an  appeal. 

Lee  for  the  appellant.  Burns  having 
failed  to  comply  with  the  rules  of  the  Pro- 
prietor's office  by  not  executing  his  warrant 
within  the  limited  time,  forfeited  all  the 
right  to  which  the  warrant  entitled  him, 
and  the  Proprietor,  having  taken  advantage 
of  the  forfeiture  by  granting  the  same  land 
to  Curry,  the  title  of  the  latter  is  good 
against  all  the  world.  The  offer  to  pay  the 
composition  money  in  1770,  could  not  ezcnae 
the  forfeiture  which  had  taken  place  many 
years  before,  since  lord  Fairfax  had  in  1768, 
authorised  a  survey  for  Curry,  which  was 
made  in  that  year,  and  in  the  grant  executed 
to  him,  the  survey  of  Burns,  and  the  for- 
feiture incurred  by  him  are  recited.  The 
Chancellor  in  this  case,  as  in  that  of  John- 
son and  Buffington,  has  supposed  that  tbe 
act  of  1786,  relates  back  to  the  warrant,  and 
revives  all  those  obsolete  claims,  which  had 
not  been  carried  into  a  grant,  so  as  to  de- 
feat posterior  rights.  The  patent  to  Burns 
was  obtained  from  the  Register's  office  in 
the  year  1788,  so  that  the  construction  of 
the  act  of  1788  is  not  a  point  in  this  cause.t 

Williams  for  the  appellee.  If  lord  Fair- 
fax from  his  peculiar  situation,  was  entitled 
to  no  exclusive  privileges  or  prerogatives, 
(which  it  must  be  admitted  he  was  not,)  he 
was  equally  bound  with  other  individnats 
by  those  general  rules  and  principles  of 
law  which  prevail  in  cases   of  contracts  for 


"tSec.  1.  Whereas  the  law  authorizing  the  Rcg- 
ister  of  the  land  office  to  receive  into  his  office  plats 
and  certificates  of  surveys  that  have  been  or  shall  be 
made,  will  expire  on  the  last  day  of  December  one 
thousand  seven  hundred  and  eighty  ei^rht.  and  It  is 
represented  to  this  General  Assembly  that  many 
persons  through  unad voidable  accidents  have  been 
prevented  from  returnins'  their  plats  and  certifi- 
cates aforesaid,  to  the  Resrister  of  the  land  oace. 
whereby  their  lands  may  be  forfeited:  for  remedy 
whereof.  Be  it  enacted  by  the  General  AssembLv. 
that  the  further  time  of  two  years,  after  the  pass- 
iag  of  this  act.  shall  be  allowed  for  retnrninir  tbe 
same,  within  which  time  the  Register  of  the  land 
office,  or  his  deputy,  shall  receive  all  plats  and  cer- 
tificates of  survey,  although  not  returned  within 
the  time  heretofore  limited  by  law:  and  such  landfi 
shall  not  be  considered  as  forfeited,  or  liable  to 
forfeiture,  on  that  account"— Note  In  Orig^iual 
Edition. 


658 


2  WASH. 


Curry  v.  Burns. 


123-125 


the  sale  of  properly.  If  one  man  agree  to 
sell  land  to  another,  upon  condition  that 
payment  be  made  by  such  a  day ;  tho'  the 
purchaser  should  not  on  that  day  pay  the 
money,  yet  if  in  a  reasonable  time  aftei^ 
wards  he  is  ready  to  comply,  he  may  upon 
application  to  a  Court  of  Equity  compel  the 
seller  to  make  him  a  conveyance.  In  this 
case,  lord  Fairfax  agreed  to  sell  the 

123  land    in  question  to  *Burns,  and    re- 
ceived the  office  fees  which  constituted 

part  of  the  purchase  money.  His  objection 
to  perfecting  the  contract  because  certain 
rules  were  not  complied  with,  ought  not  to 
avail  him,  anymore  than  a  breach  of  a  con- 
ditional sale  in  the  case  stated,  could  avail 
the  seller.  It  is  objected,  that  the  survey 
was  not  returned  within  the  six  months 
limited  by  the  rules  of  the  office.  Let  it  be 
remembered  that  the  surveyors  in  the 
Northern  Neck  were  appointed  by  lord  Fair- 
fax himself,  and  consequently  that  in  this 
part  of  the  business  they  were  his  agents 
and  representatives.  If  the  survey  was  not 
made  and  returned  in  time,  it  was  net  the 
fault  of  the  individual,  but  of  a  servant  of 
the  Proprietor.  Lord  Fairfax,  after  he  had 
received  a  part  of  the  purchase  money, 
might  have  prevented  any  person  he  pleased 
from  obtaining  a  grant,  by  directions  given 
to  his  surveyors  to  delay  making  the  sur- 
veys, or  by  issuing  so  many  warrants,  that 
they  could  not  be  surveyed  and  returned  in 
time.  The  returning  of  the  survey  was  no 
part  of  the  contract,  but  was  merely  di- 
rectory to  the  officer. 

But  what  are  those  rules  of  office  which 
are  said  to  be  violated?  They  do  not  appear 
in  this  record,  so  as  for  the  court  to  take 
notice  of  them. 

In  this  case  Curry  appears  to  be  a  mere 
volunteer,  and  to  have  obtained  the  land 
from  lord  Fairfax  as  a  gift.  Of  course  he 
is  in  no  better  situation  than  lord  Fairfax 
would  have  been.  If  then  the  Proprietor 
ought  not  to  have  taken  advantage  of  the 
forfeiture,  (if  any  such  existed,)  so  as  to 
grant  the  land  again  to  Curry,  the  act  of 
1786  revives  and  preserves  the  right  of  the 
appellee. 

The  PRESIDENT.  In  Picket  and 
Dowdall,  the  court  determined,  that  the  act 
of  1786  did  not  apply  to  cases  where  there 
had  been  a  grant  from  the  Proprietor. 

Lee  in  reply.  Curry  is  said  to  be  a  vol- 
unteer, but  there  is  no  evidence  in  the  rec- 
ord to  support  the  assertion.  The  grant  to 
him,  is  the  same  in  form,  with  all  the  other 
g-rants  of  the  Proprietor;  it  reserves  the 
usual  quitrents,  and  contains  the  same  con- 
ditions. So  that  this  case,  is  not  on  that 
account  to  be  distinguished  from  the  case 
of  Picket  and  Dowdall. 

ROANE,  J. — The  circumstances  of  this 
case  are  less  strong  against  the  relief  which 
is  asked  for,  than  they  were  in  the  case  of 
Picket  and  Dowdall.  For  1st,  The  forbear- 
ance of  Burns  in  coming  forward  to  com- 
pleat  his  title  has  not  been  of  so  long  a 
duration  as  in  that  case.  2dly,  There  is  no 
evidence  of  an  abandonment  on  the  part  of 
Burns  of  this  right  to  the  land.     3dly, 

124  *There  is  no  proof  here,  farther  than 
what   is    contained    in  the   grant    to 

Curry,  that  an  advertisement  had  been  pub- 
lished by  lord  Fairfax  between   the  time  of 


Burns's  survey,  and  that  made  for  Curry,  re- 
quiring all  those  who  had  surveys,  to  come 
forward,  and  compleat  their  title.  This 
is  recited  in  the  grant,  and  the  failure 
of  Burns  to  comply  with  the  terras  of 
that  advertisement,  is  stated  as  the  cause 
of  the  forfeiture.  4thly,  It  does  not  ap- 
pear that  at  the  time  Burns  required 
a  grant  of  the  land,  and  o£Pered  to 
pay  the  composition  and  other  fees  of  office, 
(which  time  I  fix  to  be  in  or  about  May 
1770,)  Curry  had  paid  his  composition 
money,  if  indeed  any  was  ever  paid  by  him. 
The  grant  to  Curry  was  not  executed  until 
the  10th  of  Sept.  following.  In  this  view  of 
the  case  therefore.  Burns  may  be  considered 
as  having  stood  upon  better '  ground  on  ac- 
count of  his  priority  of  survey,  than  Curry 
did,  unless  by  his  own  neglect  he  has  lost 
his  right  to  demand  the  legal  title.  It  ap- 
pears by  a  memorandum  of  Richard  Rigg, 
that  he  surveyed  Curry's  land  by  virtue  of 
lord  Fairfax's  instructions,  there  being  as  I 
presume  no  warrant  for  that  purpose. 

This  survey  was  made  the  20th  of  August 
1768,  and  must  be  considered  as  the  com- 
mencement of  Curry's  claim.  Between  this 
period,  at  the  time  of  the  return  of  Burns's 
survey,  (which  tho'  not  stated,  may  be  pre- 
sumed to  have  been  shortly  after  the  survey 
was  made,  viz :  in  Sept.  1757,  there  had  been 
a  lapse  of  near  11  years,  during  which  time, 
Burns  had  wholly  neglected  to  come  for- 
ward and  compleat  his  title.  The  question 
then  is,  whether  after  this  delay,  and  the 
consequent  loss  of  quitrents  to  the  Propri- 
etor he  had  not  a  right  to  consider  the 
claim  of  Burns  as  forfeited,  and  to  grant  the 
land  to  another?  I  will  not  undertake  to. 
say  what  ought  to  be  considered  as  a  reasona- 
ble time,  to  indulge  the  owner  of  a  survey, 
in  completing  his  title ;  perhaps  every  case 
ought  to  stand  upon  its  own  particular  cir- 
cumstances: but  a  delay  of  eleven  years, 
unaccompanied  with  any  exculpatory  cir- 
cumstances on  the  part  of  the  grantee,  is 
certainly  an  unreasonable  time. 

If  a  grant  had  been  made  to  Burns,  he 
would  have  forfeited  his  land  by  the  non- 
payment of  quitrents  for  the  space  of  three 
years ;  by  this  delay,  he  avoids  the  payment 
of  them  altogether.  It  was  in  all  cases  im- 
portant to  the  Proprietor  that  grants  should 
be  taken  out  within  a  reasonable  time:  It 
is  presumable,  that  it  was  understood  by 
applicants  that  this  should  be  the  case; 
and  certainly,  the  spirit  of  equity  does  not 
dictate  that  a  party,  by  not  performing 
125  his  contract,  shall  be  in  a  much  ^better 
situation,  and  the  other  contracting 
party  consequently  in  a  worse,  than  if  the 
contract  had  been  duly  performed  as  under- 
stood by  both  parties.  I  put  it  upon  the 
ground  of  an  implied  contract  between  the 
Proprietor  and  the  individual  applying  for 
his  lands,  that  the  legal  fees  should  not  only 
be  paid,  but  that  a  title  should  be  obtained 
within  a  reasonable  time.  On  the  authority 
of  the  case  of  Picket  and  Dowdall,  the  sur- 
vey for  Curry  is  to  be  considered  as  an  entry 
on  the  part  of  the  Proprietor  to  take  ad- 
vantage of  the  forfeiture.  This  extin- 
guished the  interest  of  Burns,  and  of  course 
the  grant  to  Curry  pursuant  thereto  cannot 
be  impeached.  The  court  however,  will 
judge    in  every   case,  whether  a  forfeiture 
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had  taken  place,  and  if  not,  the  entry  and 
subsequent  proceedings  would  be  deemed 
invalid.  The  act  of  1785  not  having  de- 
clared intermediate  grants  to  be  void,  they 
must  stand,  unless  they  should  be  adjudged 
to  be  so  on  account  of  the  particular  circum- 
stances attending  them,  and  as  there  are 
none  such  in  the  grant  to  Curry,  I  am  of 
opinion,  that  the  decree  should  be  reversed, 
and  the  bill  dismissed. 

FLEMING,  J.— The  warrant  issued  to 
Burns,  bears  date  in  1756  and  is  surveyed  in 
1757,  but  not  returned  until  1770,  at  which 
time,  and  not  before,  he  tendered  the  compo- 
sition, and  demanded  his  grant.  But  a  sur- 
vey had  in  the  mean  time,  been  made  for 
Curry,  who  in  September  1770,  obtained  a 
fiT^ant.  .  .    ^ 

This  case,  tho'  it  differs  m  som^  points 
from  that  of  Picket  and  Dowdall,  is  fully 
within  the  influence  of  the  principles  there 
laid  down.  Burns  has  certainly  forfeited 
his  right  by  an  unreasonable  delay  in  ob- 
taining his  grant,  and  Curry,  having  in  the 
mean  time  obtained  a  legal  title  to  the  land, 
ought  to  retain  it.  _  ... 

The  PRESIDENT.  The  principles 
which  decidedly  govern  this  case,  were  so 
fully  declared  in  that  of  Picket  and 
Dowdall,  that  it  will  be  unnecessary  to  re- 
peat them.  It  is  true,  the  two  cases  differ 
in  some  points,  and  that  difference  so  far 
as  it  extends,  is  in  favor  of  Burns.  The 
laches  of  Bums  in  not  compleating  his 
title,  is  in  point  of  time  much  less  inex- 
cusable than  that  of  Crap.  So  too  the 
tender  of  the  composition,  differs  the  case 
somewhat  from  that.  Yet  these  points  of 
difference,  do  not  essentially  affect  the  ap- 
plication of  the  principles  laid  down  in  that 
case.  What  may  be  considered  as  a  reason- 
able time  for  the  owner  of  a  survey  to 
126  compleat  his  title,  I  will  not  "pre- 
tend to  say ;  But  I  accord  in  opinion 
with  the  other  judges,  that  eleven  years 
unaccompanied  with  circumstances  is  too 
long. 

Both  decrees  reversed,  and  the  bill  dis- 
missed.   

Wroe  V.  Harris. 

October  Term,  1786. 

Mills— Appllaitlon— Execution  of  Writ.— The  writ  of  ad 
auod  damnum,  which  issnes  upon  an  application 
to  a  CJourt  for  leave  to  build  a  mill,  may  be  exe- 
cuted by  the  Deputy  Sheriff. 

Same-Sanie-awiiorslilp  of  Bod  of  Stream.«-Where 
the  person  applyinsr  for  leave  to  build  a  mill  has 
land  on  one  side  only  of  the  stream,  It  should  be 
stated  in  the  petition  that  the  bed  of  the  stream 
is  in  himself,  or  In  the  Commonwealth:— but  this 
is  not  necessary,  if  he  own  the  land  on  both  sides. 

Some- inquisition- Injury  to  Land  below.- It  Is  not 
necessary  that  the  inquisition  shonld  set  forth 
the  injury  -wrhich  the  land  below  the  dam  may 
sustain.  


♦nills-Appllcstlon-^wnorshlp   of  Bed  of   Stream. 

—The  principal  case  is  cited  In  Malrs  v.  Gallahue,  9 
Gratt.  97,  for  the  proposition  that  where  the  appli- 
cant owns  the  land  on  both  sides  of  the  stream,  the 
oresumption  is  that  the  bed  of  it  belonp  to  him 
also  and  therefore  it  Is  unnecessary  for  him  to  set 
it  forth  in  his  application.  .    ^  i    »*     ^ 

To  this  point,  see  the  principal  case  cl:ed  in  Mead 
V.  Haynes,  3  Rand.  87.        *  ^  ..,«„         ^ 

See  generally,  monographic  note  on  Mills  and 
Mllldams"  appended  to  Calhoun  v.  Palmer,  8  Gratt. 

*MIH  AcU-Constltutlonality  of-Rlghtof  MIU  Owners 
to  Condemn  Land.— The  principal  case  is  cited  with 
approval  in  Vamer  v.  Martin,  21  W.  Va.  64e.  See 
foot-noU  to  Mairs  v.  Gallahue,  9  Gratt,  94. 


Process— BxecuUon    by    Deputy    SlioHff.t  —  Process. 

may  in  all  cases  be  executed  by  a  Deputy  Sheriff 
unless  the  High  Sheriff  is  expressly  required  to 
act  in  person. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Northumberland,  re- 
versing an  order  of  the  County  Court,  giv- 
ing  leave  to  the  appellant  to  build  a  mill. 
The  land  on  both  sides  of  the  streim  is 
stated  to  belong  to  him,  but  nothing  is  said 
respecting  the  Bed  of  the  run.  The  District 
Court  reversed  the  order  because  the  writ 
of  ad  quod  damnum  was  executed  by  the 
deputy,  instead  of  the  High  Sheriff. 

Washington  for  the  appellant.  It  is 
wonderful  that  this  opinion  respecting  the 
incapacity  of  a  Deputy  Sheriff  to  execute  a 
writ  of  ad  quod  damnum,  has  so  generally 
prevailed  in  this  country.  It  is  founded  ou 
a  mistaken  notion,  that  the  Sheriff,  in  ex- 
ecuting such  a  writ,  acts  judicially  and  not 
ministerially.  It  would  puzzle  any  person 
I  think,  to  state  a  case,  in  which  the 
Sheriffs  in  this  country  act  judicially.  In 
England,  they  are  to  some  purposes  judges 
in  every  sense  of  the  word,  and  whilst  act- 
ing in  that  capacity  they  cannot  delegate 
their  authority ;  but  in  all  other  cases,  the 
rule  is,  that  they  may  act  by  deputy  unless 
specially  commanded  to  go  in  person.  This 
is  laid  down  in  4  Rep.  65.  where  a  similar 
objection  was  made  to  a  deputy's  executing 
a  writ  of  Elegit ;  but  it  was  not  sustained. 
In  every  instance  where  it  has  been  de- 
termined that  the  High  Sheriff  must  execute 
a  writ  in  person,  he  is  either  required  bj 
statute  to  do  so,  as  in  an  enquiry  of  waste, 
partition,  accedas  ad  curiam,  Redisseisin 
Ac ;  or  else  he  executes  it  in  a  judicial  ca- 
pacity, as  in  cases  of  admeasurement  of 
dower  and  pasture  which  are  vicontiel 
writs,  and  not  returnable;  consequently, 
the  decision  of  the  Sheriff  is  judicial  and 
final,  unless  the  case  be  removed  by  Pone 
before  the  Court  of  common  Pleas.  F.  N. 
B.  148;  Clay's  case  1  Cro.  El.  10.  Dalt.  Sb. 
34.  So  in  a  writ  de  nativo  habendo,  if  it  go 
to  the  sheriff  to  hold  plea  of  the  mat- 
127  ter,  *^he  is  judge  and  officer,  and  most 
therefore  execute  it  in  person ;  Other- 
wise it  is,  if  directed  to  him,  returnable  into 
the  King's  Bench,  for  there  he  acts  min- 
isterially, 4  Bac.  441.  In  the  case  before 
the  court,  the  writ  is  directed  to  the  sheriff 
generally.  He  is  to  summon  and  impanel 
a  jury  and  to  charge  them,  and  afterwards 
to  return  their  inquisition  to  the  court,  to 
be  there  decided  upon.  All  his  acts  are  of 
a  ministerial  nature.  He  exercises  no  ja- 
dicial  function  whatever  in  this  case,  more 
than  he  does  in  executing  a  writ  of  Elegit. 
By  our  law,  (see  Rev.  Laws  p.  129)  all  writs 
and  other  process  whatsoever  are  to  be  ex- 
ecuted by  the  Sheriff,  or  by  his  Deputies; 
now  this  is  certainly  a  writ,  and  within  the 
general  expressions  of  the  law. 

Campbell  on  the  same  sid«.  Wherever 
the  legislature  has  thought  proper  to  ex- 
cept particular  cases  out  of  the  general  law 


tDtttles  of  Sheriff— Execution  of  by  Dofwtj.-The 
principal  case  is  cited  in  Chapman  v.  Bennett  3 
Leifirb  888,  as  antbority  for  tbe  proposition  tbat  all 
ministerial  duties  of  the  sberlff  may  be  ezecnted 
by  deputy,  while  his  Jadicial  duties  can  only  be 
exercised  in  person,  theybeiuff  incapable  of  depu- 
tation. 

See  Noel  v.  Sale,  1  Call  485,  and  note. 
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authorising  deputy  Sheriffs  to  act,  a  partic- 
ular proYision  has  been  made  for  the  pur- 
pose. Two  cases  are  at  present  recollected. 
The  one  is  where  an  execution  issues 
against  the  property  of  a  former  Sheriff; 
and  the  other,  where  lands  are  directed  to 
1)e  sold  for  the  payment  of  taxes.  In  both 
instances  the  law  requires  the  High  Sheriff 
to  attend,  and  by  doing  so  it  distinguishes 
'between  the  High  Sheriff  in  exclusion  of 
the  Deputy,  and  the  Sheriff,  which  means 
as  well  the  Deputy  as  the  principal. 

Warden  for  the  appellee.  There  are  two 
-errors  in  the  order  of  the  County  Court 
(which  have  not  been  noticed)  sufBcient  I 
think  to  sustain  the  reversal  of  it  in  the 
District -Court.  1st,  The  application  to  the 
County  Court  for  leave  to  build  the  mill, 
does  not  state  that  the  bed  of  the  stream 
belonged  to  the  appellant.  The  words  of 
the  law  are,  that  **any  person  owning  lands 
on  one  side  of  any  water  course,  the  bed 
whereof  belongeth  to  himself  or  to  the  com- 
monwealth, and  desiring  to  build  a  water 
grist  mill  on  such  lands,  and  to  erect  a  dam 
across  the  same  for  working  the  said  mill, 
shall  not  himself  have  the  fee  simple  prop- 
erty in  the  lands  on  the  opposite  side 
thereof,  against  which  he  would  abut  his 
dam,  he  shall  make  application  for  a  writ 
of  ad  quod  damnum"  &c.  (see  Rev.  laws  p. 
206). 

Now,  altho'  the  appellant  in  this  case 
%>wned  land  on  both  sides,  of  the  stream, 
and  therefore  he  is  not  literally  within  this 
•clause  of  the  law,  yet  the  4th  section  re- 
quires the  same  formalities  where  the  per- 
son applying,  owns  the  land  on  both  sides, 
as  if  he  were  seeking  to  condemn  an  acre  of 
ground  on  one  side,  as  mentioned  in  the 
first  section* 

2d,  The  jury  in  their  inquisition,  bay, 
**they  have  viewed  the  lands  above  and  be- 
low, and  are  of  opinion,  that  no  per- 
128  son  *will  be  injured  by  the  overflow 
of  the  water,  the  said  Wroe  owning 
the  lands  on  both  sides  of  the  run  above  and 
below,  his  land  above,  running  farther  than 
the  water  will  probably  flow  to." 

Now  the  jury  have  said  nothing  about  the 
lands  below,  which  may  be  injured,  as  well 
by  the  breaking  of  the  dam,  as  the  lands 
above  could  be  by  the  overflow  of  the  water. 

As  to  the  principal  question,  I  have  more 
doubts  respecting  it.  The  administering 
of  an  oath  seems  to  be  a  judicial  act,  or  at 
all  events  one,  which  from  its  nature  can- 
not be  delegated.  The  sheriff  is  to  perform 
this  solemn  act,  and  it  would  seem  as  if  it 
"were  intended  to  be  confided  to  the  High 
Sheriff  who  is  always  a  justice  of  the 
peace,  and  from  his  mode  of  appointment 
holds  a  more  respectable  station  than  depu- 
ties of  his  own  choosing. 

The  court  stopped  Mr.  Campbell,  who  was 
abort t  to  reply,  saying  it  was  unnecessary. 

CARRINGTON,  J.— There  is  no  weight  I 
think  in  the  two  objections  started  by  the 
appellee's  counsel.  Where  the  person  ap- 
plying owns  the  land  on  both  sides  of  the 
stream,  the  presumption  is,  that  the  bed  of 
it  belongs  to  him,  and  therefore  it  is  un- 
necessary for  him  to  set  it  forth  in  his  ap- 
plication to  the  court.  But  if  he  own  the 
land  on  one  side  only,  and  seeks  to  condemn 
an  acre  on  the  other  side  for  an  abutment. 


no  such  presumption  exists,  and  therefore 
it  is  necessary  to  state  to  the  court,  that  the 
property  in  the  bed  of  the  run  is  in  the 
commonwealth,  or  in  the  party  applying. 
The  4th  section  of  the  law  refers  to  the  pro- 
ceedings subsequent  to  the  ordering  of  the 
writ.  The  words  are,  '4n  like  manner  if 
the  person  proposing  to  build  such  mill  and 
dam  shall  have  the  fee  simple  property  in 
the  lands  on  both  sides  of  the  stream,  yet 
application  shall  be  made  to  the  court  of 
the  county  wherein  the  mill  house  will 
stand,  for  a  like  writ  which  shall  be  di- 
rected, executed  and  returned  as  prescribed 
in  the  former  case." 

The  second  objection  is,  that  the  jury 
have  said  nothing  as  to  the  injury  which 
the  lands  below  the  dam  might  sustain. 
They  have  gone  as  far  as  they  could.  It 
was  impossible  for  them  to  value  the  dam- 
age which  the  owners  of  land  below  the  mill 
might  sustain  by  the  breaking  of  the  dam ; 
it  was  an  accident  which  perhaps  might 
never  happen.  They  have  therefore  very 
properly  left  it  to  be  decided  upon  by  an- 
other tribunal  whenever  the  case  should 
occur. 

I  come  next  to  consider  the  point  upon 
which  the  District  Court  reversed  the  judg- 
ment. 
129  *The  rule  is  laid  down  in  4  Bac.  Ab. 
440,  441,  and  the  cases  there  cited, 
that  the  Deputy  Sheriff  may  execute  process 
in  all  cases  where  the  High  Sheriff  is  not 
specially  required  to  go  in  person,  or  where 
the  thing  to  be  done  is  not  of  such  a  nature 
as  to  amount  to  a  judicial  act.  Thus  in  an 
enquiry  of  waste,  partition  &c.  the  writs 
command  the  Sheriff  to  go  in  person,  and 
consequently  being  commissions  specially 
directed  to  himself,  they  cannot  be  executed 
by  deputy.  In  two  other  cases  which  are 
mentioned  viz,  a  writ  of  admeasurement  of 
dower,  and  a  writ  de  nativo  habendo,  the 
High  Sheriff  must  act  in  person,  because 
those  writs  being  vicontiel  and  not  return- 
able, he  decides  finally  and  in  the  capacity 
of  a  judge. 

But  in  this  case,  every  act  of  the  sheriff 
is  purely  ministerial.  The  inquisition  is 
the  finding  of  the  jury,  not  the  judgment 
of  the  sheriff.  It  is  returned  to  the  court 
from  whence  the  writ  emanated,  and  it  is 
there  finally  decided  upon. 

By  the  laws  of  this  state,  a  general  power 
is  given  to  deputy  sheriffs  to  execute  all 
writs  and  process  whatsoever,  leaving  it 
for  particular  acts  to  make  exceptions  from 
this  general  law  when  necessary.  Conse- 
quently, we  find  that  the  legislature  has 
thought  proper  to  require  the  personal  at- 
tendance of  the  High  Sheriff,  in  cases  of 
executions  against  a  former  Sheriff. 
Rev.  laws  p.  145. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  of  the  District  Court  ought  to  be 
reversed,  and  the  order  of  the  County  Court 
affirmed. 

LYONS,  J.— The  general  rule  is,  that 
whatever  the  sheriff  may  do  personally,  he 
may  do  by  deputy.  But  from  this  there 
are  exceptions.  If  the  act  be  of  a 
judicial  nature,  he  cannot  delegate  it  to 
another.  The  case  of  a  writ  of  admeasure- 
ment of  dower  is  an  instance  of    this.     So 
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if  the  High  Sheriff  be  required  to  act  in 
person,  he  must  do  so. 

By  our  law,  the  sheriff  is  authorised 
generally  to  act  by  deputy  unless  in  cases 
expressly  excepted.  The  inconvenience 
might  be  very  great,  if  the  High  Sheriff  in 
cases  of  this  sort  were  required  to  attend  in 
person:  as  if  two  writs  of  ad  quod  damnum 
were  to  be  executed  on  the  same  day. 

This  writ  is  directed  to  the  Sheriff,  which 
means  as  well  the  Deputy  as  the  High  Sher- 
iff. It  is  a  writ;  and  all  writs  may  be  ex- 
ecuted by  a  Deputy  Sheriff.  It  is  not  a 
judicial  act;  it  is  not  a  case  excepted  from 
the  general  authority  given  to  Deputy 
Sheriffs,  and  therefore  I  ca'n  see  no  reason 
why  he  may  not  properly  take  the  inqui- 
sition. It  may  not  be  improper  also 
130  '  *to  remark,  that  the  general  prac- 
tice of  the  country  has  favored  this 
opinion.  There  is  no  weight  in  the  other 
two  objections  stated  at  the  bar.  I  am 
therefore  of  opinion  that  the  judgment  of 
the  District  Court  is  erroneous. 

The  PRESIDENT.  The  rule  in  Eng- 
land is,  that  where  process  is  directed  to 
the  sheriff  generally,  and  not  by  name,  if 
the  High  Sheriff  be  not  required  by  the 
command  of  the  writ,  or  by  some  statute  to 
go  in  person,  he  may  act  by  deputy.  The 
case  of  an  Elegit  is  not  distinguishable  from 
the  present,  and  tho'  another  reason  seems 
to  be  given  in  Ful wood's  case,  4  Rep.  65, 
why  the  deputy  may  act,  yet  a  more  satis- 
factory one  is  furnished  by  the  rule  above 
mentioned;  namely,  that  the  statute  does 
not  require  the  High  Sheriff  to  go  in  per- 
son. 

Our  law  upon  this  subject  appears  to  be 
formed  upon  this  rule.  All  process  without 
exception  is  directed  by  the  general  law  to 
be  executed  by  the  High  Sheriff,  or  by  his 
deputies,  leaving  particular  cases  in  which 
it  might  be  proper  for  the  High  Sheriff  to 
act,  for  future  laws  to  provide  for.  Ac- 
cordingly, the  legislature  have  thought 
proper  in  two  cases  which  are  recollected, 
to  require  the  High  Sheriff  to  act  in  per- 
son. As  to  the  charging  of  the  jury,  those 
who  make  the  objection  ought  to  shew, 
that  the  High  Sheriff  can  ex  officio  admin- 
ister an  oath,  without  a  positive  law  to 
authorize  it. 

It  was  the  common  practice  for  the  dep- 
uties to  execute  writs  of  ad  quod  damnum  to 
dock  intails,  tho'  I  do  not  know  that  in 
any  instance  it  was  questioned. 

Judgment  of  the  District  Court  reversed 
and  the  order  of  the  County  Court  affirmed. 


Gordon  v.  Frazier  &  Cosbie. 

October  Term,  17»5. 

Clerical  Errors— Amendment— notion*~Wrlt  of  Error 
Coram  Nobis. t— The  Clerk  taavin?  eotered  up  a 
judfirment  by  nil  dlcit.  In  the  District  Court, 
In  debt  on  a  bond  for  the  payment  of  tobacco, 
without  noticingr  a   memorandum  endorsed   on 


^Clerical  Errors- Amendment -flotlon.— As  to  what 
ia  a  clerical  error,  amendable  on  motion  in  the  court 
below,  see  the  principal  case  cited  In  Bent  v.  Patten, 
1  Rand.  29,  82.  9S.  On  pacre  86  of  the  same  case  the 
court  said:  "Those  only  are  clerical  errors  which 
are  made  by  the  clerk,  which  depend  only  upon  a 
comparison  and  calculation  to  be  made  by  him.  and 
may  be  safely  reformed  by  reference  toother  state- 
ments contained  In  the  proceedings.  That  was  the 
case.  In  Gordon  v.  Frazier  and  Cosbie.  even  in  relation 
to  the  endorsements  as  to  the  Hobbshole  tobacco." 


the  bond,  this  Court  considered  the  mistake  to 
be  merely  clerical  and  amendable  upon  motioo. 
at  a  subsequent  Term.    But  the  injured  party 


See  monographic  note  on  "Judflrments*'  appended 
to  Smith  V.  Charlton.  7  Gratt.  426. 

In  Com.  V.  Winstons,  6  Rand.  507.  the  court  said: 
"The  principle  which  I  extract  from  the  British 
decisions,  and  from  Gordon  v.  Fra*Ur,  is  that  whicb. 
In  its  oriirin,  was  a  mere  misprision  of  the  clerk, 
does  not  cease  to  be  so,  merely  because  the  entry 
hasbeen  read  in  court,  and  signed  by  the  jadgf: 
and  that  it  will  be  amended  as  ,  the  misprision  of 
the  clerk,  provided  there  is  anythine*  in  the  record, 
by  which  it  may  be  safely  amended.*' 

Same— Amendment  at  Subsequent  Term.— In  Qcrdo% 
V.  Frazier,  2  Waeh.  130.  a  judfirment  entered  on  the 
order  book  of  one  of  the  old  district  courts,  and 
siffned  by  the  prestdiufir  judflre.  was  amended  by  the 
same  court  at  a  subsequent  term,  and  the  amend- 
ment sanctioned  by  the  court  of  appeals,  on  the 
srround  that  it  was  a  misprision  of  the  clerk,  and 
that  there  was  somethiufir  to  amend  by. 

In  Com.  V.  Winstons.  5  Rand.  5R7. 5<J6. 5M.  567.  Judges 
Gbben  and  Cabell  followed  this  decision  in  prefer- 
ence to  the  decision  in  Vausrhan  v.  Freeland  in  a 
note.  2  Hen.  &  M.  477;  Co^bill  v.  Cocrbill,  2  Hen.  &  M. 
4G7:  Halley  v.  Baird,  1  Hen.  A  M.  25.  Both  of  the 
above  named  judfires  were  of  opinion  that  Vaui;bau 
V.  Freeland  was  in  conflict  with  the  decision  In  the 
principal  case,  but  they  considered  the  latter  the 
better  authority.  Judge  Cabell,  however,  was  of 
opinion  that  Halley  v.  Balrd  also  conflicted  with  the 
decision  In  the  principal  case:  he  said  on  pa^e  SM: 
"I  feel  myself  at  liberty  to  choose  between  the  con- 
fllctlncr  decisions  of  Gordon  v.  Frazier,  on  the  one 
hand,  and  Vaucrhan  &  Field  v.  Freeland.  and 
Halley  v.  Baird,  on  the  oth'^r :  and  I  am  constrained, 
by  the  best  considerations  I  can  crlve  the  subject  to 
prefer  the  authority  of  Gordon  v.  Frazier." 

The  principal  case  is  cited  in  Wrenn  v.  Thompson. 
4  Munf.  380.  See  foot-note  to  Price  v.  Com.,  88  Gratt 
820. 

It  was  held  in  Halley  v.  Baird.  1  Hen.  &  M.  25.  fol- 
lowing Vausrhan  v.  Freeland.  that  the  district  court' 
had  no  power  to  reverse,  alter  or  amend  the  judg- 
ment fiiven  at  a  former  term  of  the  said  court 
which  had  been  entered  on  the  order  book,  and 
signed  by  the  jndsreln  open  court.  Both  cases  are 
In  direct  conflict  with  the  principal  case. 

tWrit  of  Error  Coram  Nobts-Wlien  It  Llea.-A  writ 
of  error  coram  nobis  lies  where  some  defect  is  alleged 
in  the  process  or  the  execution  thereof,  or  some 
misprision  of  the  clerk,  or  some  error  In  the  pro- 
ceedings arislnsr  from  a  fact  not  appearing  on  their 
face,  as  where  judarment  Is  rendered  against  a  party 
after  his  death,  or  who  Is  an  Infant  or  feme  covert 
Richardson  v.  Jones,  12  GratL  55,  citinsr  Gordon  r. 
Frazier.  2  Wash.  130:  Bent  v.  Patten,  I  Rand.  25:  Tldds 
P.  F.  518. 

The  principal  case  Is  cited  with  approval  in  Mc- 
Klnsey  v.  Harding.  16  Fed.  Cas.  226. 

Same— Superseded  by  notion.— Mere  motion  to  the 
court  of  error  has  superseded  In  practice  the  writ 
ofAerror  coram  nobis.  In  support  of  this  statement, 
see  the  principal  case  cited  In  Fawkes  v.  Davison. 
8  Lelfifh  560:  Goolsby  v.  St.  John.  25  Gratt.  157:  Shn- 
ford  Y.  Cain,  22  Fed.  Cas.,  p.  49:  4  Min.  Insts.  (3d 
Ed.)  p.  1055. 

Thus,  in  a  note  to  Alston  v.  Munford.  1  Fed.  Cas., 
pafire58l,  it  is  said  that  where  the  object  Is  to  cor- 
rect clerical  misprisions,  the  writ  of  error  coram 
vobis  (or  coram  nobis)  has  been  superseded  by  the 
practice  of  givlnfir  notice  to  the  adverse  party,  and 
amending  upon  motion:  they  cite  1  Rev.  Code.  1819, 
p.  508,  sec.  77,  1  Rev.  Code,  p.  612,  sec.  88;  CoffblU  v. 
Cogblll,  2  Hen.  &M.  477:  Halley  v.  Balrd,  1  Hen.  & 
M.  25:  Beatty  v.  Smith.  6  Munf.  41:  Bent  v.  Patten. 
1  Rand.  25;  Burch  v.  White.  8  Rand.  104:  Com.  v. 
Winstons,  5  Rand.  548;  Christian  v.  Miller  S  Lei^h 
78. 

See  Va.  Code  1887,  ch.  160,  sec.  3447;  W.  Va.  Code, 
ch.  184.  sec.  1.  p.  896. 

Bonds— Endorsement  on— When  Part  of  Bond. -The 
general  rule  is  well  settled,  that  a  memorandum 
endorsed  on  a  bond  at  the  time  of  its  execution, 
operating  In  favor  of  the  obllfiror  and  rlg-ned  by 
the  oblig-ee.  Is  to  be  considered  as  part  of  the  con- 
dition of  the  bond.  The  principal  case  Is  cited 
with  approval,  to  support  this  proposition  in  Smith 
V.  Splller,  10  Gratt  828;  Peyton  v.  Harman.  22 
Gratt.  645;  Price  v.  Kyle,  9  Gratt.  249.251:  Stone  v. 
Hansbrough,  5  L.elfirh  424,  425:  Smith  v.  Nicholas. » 
Leigh  856.  The  principal  case  Is  distlng'ulstaed  in 
Elb  V.  Plndall,  5  Lelgrh  117;  Carter  v.  Noland.  86  Va. 
571.  10  S.  E.  Rep.  605;  Calwell  v.  Caperton.  27  W.  Va. 
412.  415,  417. 

See  foot-note  to  Price  v.  Kyle,  9  GratL  248.  and 
Smith  V.  Splller.  to  Gratt  818.  The  principal  case 
Is  further  cited  with  approval  in  Arg^enbrlght  v. 
Campbell.  8  Hen.  &  M.  175. 
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may  If  lie  please,  proceed  by  writ  of  error  coram 
nobis:  althonfirh  this  latter  case,  he  is  not  entitled 
to  costs. 

Writ  of  Error  ConuB  NoMs— Plea  in  Nullo  Est  Erratum. 
—If  the  defendant  In  a  writ  of  error  coram  nobis, 
plead  in  nullo  est  erratum,  and  conclude  to  the 
Court,  the  trial  must  be  by  the  court. 

Jadirment— Error  in— Correction.— An  error  in  the 
jndffment  of  a  Court  can  never  be  corrected  by 
the  same  Court. 

The  case  was.  The  appellees  brought  an 
action  of  debt  against  the  appellant  in  the 
District  Court  of  Northumberland,  upon  a 
penal  bill  for  the  payment  of  73,0001bs  of 
sound  merchantable  tobacco,  inspected  in 
the  year  1780,  at  Falmouth,  Fredericks- 
burg, or  Port  Royal.  A  memorandum 
131  was  endorsed  *on  the  bill,  signed  by 
the  appellees,  in  the  following  words, 
viz:  ^'Tobacco  passed  at  Hobs-hole  inspec- 
tion will  be  received  in  discharge  of  the 
above  bond;  tobacco  passed  at  any  time 
within  the  twelve  months  on  these  ware- 
houses to  be  taken."  (Signed  by  the  obli- 
gees. ) 

A  conditional  judgment  being  entered 
against  the  appellant  and  his  appearance 
bail,  the  latter,  set  it  aside  and  pleaded 
payment.  At  a  subsequent  term,  the  appel- 
lant withdrew  the  plea,  and  judgment  by 
nil  dicit  was  entered  by  the  clerk,  for  the 
payment  of  tbbacco  generally,  with  a  stay 
of  execution,  but  without  specifying  the 
particular  warehouses,  and  without  giving 
credit  for  sundry  payments  endorsed  on 
the  bill. 

The  appellees  at  a  subsequent  term,  peti- 
tioned the  same  court  for  a  writ  of  error  co- 
ram vobis,  and  made  an  assignment  of  errors 
stating  ^4hat  the  clerk  had  entered  up  the 
judgment  for  payment  of  tobacco  generally, 
whereas  it  ought  to  have  been  for  73,0001bs 
of  sound  merchantable  tobacco  of  the  in- 
spection of  1780,  at  Fredericksburg,  Fal- 
mouth, or  Port  Royal  warehouses." 

The  appellant  pleaded  in  nullo  est  erra- 
tum, and  concluded  with  praying  the  court 
to  proceed  to  examine  as  well  the  record 
and  process  aforesaid,  as  the  matters  afore- 
said assigned  for  error,  and  that  the  judg- 
ment might  be  affirmed. 

To  this  plea,  there  was  a  general  repli- 
cation. 

The  Court  having  inspected  the  record 
and  proceedings,  as  also  the  original  bill 
penal  and  indorsements  thereon,  and  the 
original  entry  of  the  confession  of  judg- 
ment, reversed  the  same  with  costs,  it  not 
being  rendered  pursuant  to  the  tenor  of  the 
penal  bill,  and  the  discounts  endorsed 
thereon  not  being  allowed.  The  court  then 
proceeded  to  give  judgment,  for  the  penalty 
of  the  bond  to  be  discharged  by  the  pay- 
ment of  48,9271bs  of  sound  merchantable 
tobacco,  passed  at  the  Fredericksburg,  Fal- 
mouth and  Port  Royal  warehouses,  with 
interest  and  costs  &c. 

From  this  judgment  Gordon  appealed. 

Washington  for  the  appellant.  Writs  of 
error  coram  vobis  are  unusual  in  this  coun- 
try, but  they  are  certainly  useful,  and  the 
rules  respecting  them  in  England  are  not 
difficult  to  understand.  They  lie  to  correct 
misprisions  of  the  clerk,  and  errors  in  fact, 
or  in  the  process  and  proceedings.  But  if 
the  error  be  in  the  judgment  of  the  court, 
it  can  only  be  corrected  by  a  superior  tribu- 
nal.    So  if  the  error  be  in  fact,    it   can    be 
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tried  only  by  a  jury.  2  Lev.  38 — 2  Bac. 
Ab.  215,  in  the  cases  there  cited.  I  object 
therefore  in  the  first  place,  that  the  trial 
was  by  the  court  upon  inspection  of 
the  record,  and  not  by  a  jury.  *The 
withdrawing  of  the  plea,  and  the 
entry  of  the  judgment  generally,  might  have 
been  done  in  consequence  of  an  agreement 
variant  from  the  tenor  of  the  bill,  and 
therefore  it  involved  a  fact  properly  triable 
by  a  jury. 

But  I  rely  principally,  that  the  judgment 
which  is  given  to  correct  a  former  one,  is 
itself  erroneous  for  the  same  reason  that 
the  former  is  alleged  to  have  been  so. 

It  will  not  be  questioned  I  presun^e,  but 
that  the  memorandum  endorsed  on  the  bill, 
is  as  much  a  part  of  the  obligation,  as  if  it 
had  been  inserted  in  the  body  of  the  in- 
strument itself;  of  course,  the  payment 
might  be  made  of  tobacco  at  Hobs-hole  as 
well  as  at  the  other  three  warehouses.  If 
the  court  then  were  right  in  correcting 
the  former  judgment,  so  as  to  make  it  con- 
form to  the  tenor  of  the  bill,  they  were 
wrong  in  omittinir  the  Hobs-hole  inspec- 
tion, since  by  doing  so,  the  tenor  of  the 
obligation  was  not  pursued ;  so  that  at  all 
events  the  judgment  must  be  reversed. 

Warden  for  the  appellee.  The  error  in 
this  case  is  obviously  clerical.  The  judg- 
ment is  confessed  generally,  (as  the  record 
proves,)  and  the  entering  it  up  is  the 
business  of  the  clerk,  who  having  the  bond 
for  a  guide,  ought  to  have  pursued  the 
tenor  of  it.  The  variance  from  it,  is  cer- 
tainly his  mistake  and  not  that  of  the  court, 
as  we  all  know,  that  the  proceedings  in  a 
cause  are  never  examined  by  the  court 
that  the  time  when  the  orders  are  read  and 
signed  by  the  judge. 

It  is  contended  that  the  trial  ought  to 
have  teen  by  jury.  To  this  there  are  two 
answers;  1st,  that  the  error  appears  ob- 
viously from  the  record  to  be  clerical,  and 
therefore  there  could  be  no  fact  tor  the  jury 
to  try.  And  2dly,  the  plea  in  nullo  est 
erratum  confessed  the  fact,  and  therefore  it 
was  unnecessary  to  try  it. 

As  to  the  objection  stated  to  the  last 
judgment,  it  is  not  easy  for  this  court  to 
decide  that  it  is  error.  For  it  is  impossible 
to  say,  whether  the  memorandum  was  made 
at  the  time  the  bill  was  executed  or  not, 
or  by  whom  it  was  made. 

Wickham  on  the  same  side.  I  admit, 
that  if  the  error  assigned  be  a  matter  of 
fact  dehors  the  record,  it  is  triable  only  by 
a  jury.  But  in  such  a  cane  the  parties 
must  by  their  pleadings  put  the  fact  in 
issue  For  if  the  defendant  in  error  instead 
of  traversing  the  fact,  tenders  an  issue  in 
law,  denying  that  there  is  error,  he  nec- 
essarily admits  the  facts  alledged  in  the 
assignment  to  be  true,  as  certainly,  as  a  de- 
murrer does  in  common  cases  admit  the 
truth  of  the  allegations  on  the  other 
133  side.  Thus  *if  the  error  assigned 
be  that  the  defendant  was  an  infant 
and  appeared  by  attorney,  the  opposite 
party  mav  traverse  the  fact  of  infancy  and 
have  it  tried  by  a  ^ jury ;  or  he  may  admit 
the  fact,  and  deny  that  it  is  error,  and  this 
is  done  by  pleading  in  nullo  est  erratum. 
So  that  upon  the  pleadings  in  the  cause, 
I  the  court,  and  not  the  jury  were  to  decide  the 
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point  in  iaaue.  But  the  truth  is,  that 
the  error  waa  merely  clerical,  and  appeara 
to  be  so  upon  the  face  of  the  record,  and 
therefore  it  waa  properly  amendable  by 
the  court  upon  inspection.  The  act  of  As- 
sembly (Rev.  Laws  p.  118,  H  21,)  has  pre- 
scribed the  mode  in  which  the  clerk  is  to 
enter  up  judgments  in  actions  on  bonds ; 
that  is  to  say,  for  the  penalty,  to  be  dis- 
charged by  payment  of  the  principal,  in- 
terest and  costs.  The  confession  in  this 
case  was  general,  but  the  clerk  has  omitted 
to  enter  up  the  judgment  according  to  the 
rule  above  mentioned. 

I  am  inclined  to  think  that  the  court 
were  right  in  not  noticing  the  memoran- 
dum. It  does  not  appear  how,  or  when  it 
was  made.  Besides,  the  obligors  lost  the 
election  which  it  gave  him  of  paying  to- 
bacco of  the  Hobs-hole  inspection,  by  his 
not  having  made  the  payment  within  the 
twelve  months. 

Washington  in  reply.  I  admit  that  if 
the  error  stated  had  been  one  which  was 
properly  assignable,  the  plea  would  have 
confessed  it.  But  if  otherwise,  the  plea 
is  considered  as  a  demurrer  Cro.  Ja.  12. 
29.  521.  Raym.  231.  Cro.  Car.  421.  But  error 
in  the  judgment  of  the  court,  as  I  observe 
in  opening  the  cause,  is  not  assignable,  nor 
can  it  be  corrected  by  the  same  court. 

The  plea  therefcgre  confesses  nothing. 
The  error  here  is  in  the  judgment  of  the 
court.  The  words  are  ** therefore  it  is  con- 
sidered by  the  court  that  the  plaintiff  re- 
cover against  the  defendant,"  &c.  Ac, 
This  is  called  the  mistake  of  the  clerk.  It 
may  be  so,  but  it  may  not  be  so.  The  rec- 
ord states  it  as  the  mistake  of  the  court, 
and  there  are  no  facts  appearing  to  induce 
a  different  conclusion. 

But  I  rely  principally  upon  the  other  ob- 
jection. The  memorandum  is  signed  by 
the  obligees,  and  the  bond  continues  in  their 
possession.  No  question  can  exist  but  that 
a  memorandum  indorsed  upon  a  deed  is 
considered  as  a  part  of  the  deed,  and  con- 
sequently, if  the  amendment  were  properly 
made  upon  an  inspection  of  the  bond,  it 
should  have  been  wholly  pursued,  or  not  at 
all.  The  election  given  to  the  obligors  by 
the  memorandum  is  not  restrained  as  to  the 
time  of  payment,  but  the  age  of  the  tobacco 
after  inspection.  Mr.  Wickham*s 
134  argument  upon  *thi8  point  is  there- 
fore founded  upon  a  mistaken  con- 
struction of  the  memorandum. 

CARRINGTON,  J.— This  case  tho'  de- 
pending  upon  a  practice  not  common  in  this 
country  is  by  no  means  a  difficult  one.  •  I 
have  no  doubt  but  that  the  error  complained 
of  might  have  been  corrected  by  the  same 
court  upon  motion,  at  a  subsequent  term; 
but  I  should  not  for  that  reason  reverse  the 
judgment,  since  the  party  having  preferred 
a  writ  of  error  coram  vobis  had  a  right  to 
proceed  in  that  way,  tho'  a  shorter,  ^nd 
much  less  expensive  mode  might  have  been 
pursued. 

The  plea  of  the  defendant  concluding  to 
the  court  and  resting  the  defence  upon  the 
law  of  the  case,  is  a  compleat  answer 
to  the  objection  made  to  the  mode  of  trial. 
The  error  in  this  case  appears  on  the  face  of 
the  record  to  be  merely  clerical,  and  con- 
sequently, the  court  had  a  right   to    amend 


it.     But  in  correcting  two  errors,  there  are 
three  committed. 

Ist,  The  election  given  to  the  obligor 
by  the  endorsement  (which  is  clearly  to 
be  considered  as  part  of  the  bond, )  of  pay- 
ing tobacco  of  the  Hobs-hole  inspection 
is  omitted,  as  also  the  age  of  the  tobacco 
as  specified   in  the  memorandum. 

2dly,  There  is  an  error  in  the  calcula- 
tion of  the  balance  due,  after  discounting 
the  payments  endorsed  on  the  bond. 

3dly,  In  awarding  costs  to  the  appellees. 
For  as  the  error  was  merely  in  the  ofBcer 
of  the  court,  which  the  injured  party  might 
have  corrected  upon  motion,  it  is  unjnat 
that  because  the  plaintiff  in  error  chose  to 
pursue  this  method,  the  defendant  should 
be  burthened  with  the  payment  of  the 
costs. 

LYONS,  J.— The  only  difficulty  which  I 
was  under  from  the  beginning,  was 
whether  a  writ  of  error  coram  vobis  in  a 
case  of  this  sort  was  proper,  since  I  have 
no  sort  of  doubt,  but  that  the  error  might 
have  been  corrected  upon  motion.  How- 
ever, I  should  not  incline  for  this  reason  to 
reverse  the  judgment;  but  I  concur  in 
opinion  with  the  judge  who  has  gone  be- 
fore me,  that  the  judgment  itself  is  erro- 
neous and  must  be  reversed.  *  I  recollect  a 
case,  (tho'  I  have  forgotten  the  names  of 
the  parties)  where  upon  an  appeal  from  the 
County  Court  of  Middlesex  to  the  District 
Court  of  King  and  Queen,  a  variance  was 
suggested  between  the  minutes  and  the 
record,  and  the  clerk  being  summoned  to 
attend  the  District  Court  with  his  minute 
book,  and  the  variance  appearing,  he  was 
directed  by  the  Court  to  amend  the  record, 
and  this    proceeding    was   sanctioned  upon 

an  appeal  to  this  court. 
135  *The  PRESIDENT.  The  first  ob- 
jection  stated  by  the  appellant's 
counsel  was,  that  an  error  in  the  judgment 
itself,  could  not  be  corrected  in  the  same 
court.  This  was  admitted  to  be  law  by  the 
counsel  on  both  sides.  It  was  then  con- 
tended, that  the  error  complained  of  in  this 
case  was  in  the  judgment  of  the  court.  In 
form,  it  is  so;  and  though  the  proceedings 
as  drawn  up  by  the  clerk,  are  read  over  in 
court,  and  where  there  has  been  a  trial,  the 
same  are  then  corrected,  yet  this  is  not  done 
where  a  judgment  is  confessed  as  it  was 
here,  for  in  such  case,  the  act  of  Assembly 
furnishes  a  rule  by  which  the  clerk  is  to 
enter  up  his  judgment.  There  is  no  doubt, 
but  the  court  may  amend  upon  motion 
where  a  mistake  is  committed  by  their 
clerk,  if  there  be,  as  in  this  case  there 
was,  something  to  amend  by.  Yet  the 
party  was  at  liberty  to  pursue  the  present 
mode  if  he  chose  to  do  so. 

As  to  the  correcting  judgment,  it  is 
clearly  chargeable  with  the  three  errors 
which  have  been  mentioned.  Upon  the 
subject  of  costs  I  feel  some  difficulty.  It  is 
clear  that  the  court  had  a  power  to  correct 
the  error  upon  moticn,  and  therefore  it 
was  unnecessary  to  apply  for  a  writ  of 
error.  The  former  practice  (where  notice  is 
given  of  the  motion  to  the  adverse  party) 
is  upon  every  principle  to  be  preferred; 
yet  we  should  not  for  this  reason  quash 
the  writ,  since  the  party  was  at  liberty  to 
pursue   either    mode.     Yet  it  would  be  un- 
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juat,  that  Gordon  ahould  pay  the  coata  un- 
neceaaarily  incurred  in  correcting  the 
miatakea  of  the  clerk.  But  I  waa  aomewhat 
perplexed  aa  to  the  law  reapecting  thia  aub- 
ject,  writa  of  error  coram  vobia  being  ao 
unuaual  in  thia  country,  aa  not  to  come  fully 
within  any  of  the  acta  relating  to  coata. 
Thia  caae  occurring  in  the  year  1790,  the 
act  of  1792,  Ch.  66,  (64,  (aee  Rev.  lawa  p. 
■87)  cannot  have  any  influence  upon  it.  The 
Diatrict  Court  law  paaaed  in  1788,  Ch. 
67,  I  73,  refera  thia  aubject  to  the  law  en- 
abling the  General  Court  to  aettle  and 
adjnat  coata.  Upon  examining  that  law 
(paaaed  in  the  May  aeaaion  of  1783,  Ch.  40, 
Chan.  Rev.  p.  207)  the  General  Court  are 
authoriaed  in  caaea  of  appeal,  writa  of 
error,  auperaedeaa  or  certiorari  from  the  in- 
ferior Courta  to  award  coata.  Thia  appliea 
not  to  writa  of  error  in  the  aame  court.  We 
then  aaaimilated  thia  to  the  caaea  of  mo- 
tiona,  where,  by  the  aame  law,  the  coitta 
are  diacretionary.  Tet  thia  diacretion  ia 
to  t>e  exerciaed  with  reaaon,  and  aa  I  am 
clear  that  it  waa  unreaaonable  to  award 
coata  in  thia  caae,  I  am  of  opinion,  that 
the  judgment  ia  erroneoua  upon  thia   point 

alao. 
136  ^Judgment  reveraed  with  coata,  and 

entered  for  1460001ba  of  tobacco,  the 
debt  in  the  declaration  mentioned,  and 
the  coata  of  the  appellee  in  the  Diatrict 
Court  expended  to  the  time  of  enterng  the 
flrat  judgment,  but  to  be  diacharged  by 
the  payment  of  49,085)^lb8  of  aound  mer- 
chantable tobacco  inapected  either  at 
Frederickaburg,  Falmouth,  Port  Royal 
or  Hoba-hole  warebouaea  with  intereat  &c. 
and  the  coata  of  the  firat  judgment. 


Harrison   Executor  of  Minga  v.    Margaret 
Field  Executrix  of  James  Field. 

October  Term,  17»6w 

Joint  Bonds— Death  of  Surety.*— if  a  bond  be  made 
joint,  withont  fraud  or  mistake,  Eqaity  will  not 
cbarffe  the  executor  of  the  snrety.  wbo  was  dis- 
cbarffed,  at  Law,  by  bis  deatb.  In  tbe  life-time  of 
tbe  princlpaL  Allter,  if  tbe  lending  bad  been  to 
both. 

Thia  waa  an  Appeal  from  the  High  Court 
of  Chancery.  The  caae  waa. — The  tea- 
tator  of  the  appellee  having  loaned  to 
William  Claiborne  a  aum  of  money,  he,  to- 
gether with  Minge  aa  hia  aurety  executed 
a  joint  bond  to  the  teatator  for  payment 
thereof.  The  bill  atatea,  that  the  teatator 
of  the  appellee  did  not  diacover  until  after 
the  death  of  Minge,  (who  waa  aurvived  by 
Claiborne)  that  the  bond  waa  joint  inatead 
of  joint   and  aeveral.     That  Claiborne  waa 


•Joint  Bonds— Death  of  One  Obligor— 3arvl vol. —in 

SomeryiUe  ▼.  Orim.  17  W.  Va.  808,  tbe  coart  said: 
'^Before  our  statute  if  one  obllsror  in  a  Joint  bond 
was  dead  and  tbe  otber  living,  tbe  action  coald  only 
be  against  blm  wbo  sarvlved.  It  was  ffone  forever 
as  to  tbe  representatives  of  tbe  deceased  oblisror. 
His  estate  was  entirely  exonerated  from  tbe  pay- 
ment of  tbe  debt  by  bis  deatb ;  and  tbe  burden  was 
wboUy  upon  tbeobUffor  tb at  survived.  If  tbe  last 
surviving  obllffor  died  tbe  action  remained  aralnst 
bis  representatives.  Minoe  v.  Field,  8  Wash.  136: 
Elliott  V.  Lowell,  8  Call  868:  Cbandler  v.  Xeale.  2  Hen. 
A  M.  124:  Atwellv.  Milton,  4  Hen.  &  M.  263:  Roanb, 
Judflre.  in  Atwellv.  Towles,  l  Manf.  181:  Braxton  v. 
Hilyard,  8  Manf  49.*'  For  tbis  proposition,  tbe  prin- 
cipal case  is  furtber  cited  witb  approval  in  Reynolds 
▼.  Hurst.  18  W.  Va.  654;  Cbandler  v.  Xeale.  8  Hen. 
&  M.  181:  Atwell  v.  Milton.  4  Hen.  &  M.  856:  Atwell 
▼.  Towles,  1  MuDf .  tea    See  foot-noUt  to  Elliott  v. 


at  that  time  and  ia  now  inaolvent ;  that  the 
loan  waa  made  entirely  on  the  credit  of 
Minge,  and  that  the  bond  waa  executed  at  a 
time  when  Field  waa  not  preaent.  The 
object  of  the  bill  waa  to  recover  the  debt 
from  the  executor  of  Minge. 

The  appellant  demurred  to  the  relief 
aought,  and  aaaigned  aa  cauae  thereof,  that 
by  the  appelleea  own  ahewing,  the  bond  waa 
joint,  and  that  Minge  died  in  the  lifetime 
of  the  other  obligor.  He  alao  anawered,  aa-  . 
aerting  that  Claiborne  waa  in  good  circum- 
atancea  when  the  loan  waa  made ;  and  avera 
that  he  neither  knowa  nor  believea  that  the 
loan  waa  made  on  the  credit  of  Minge,  or 
that  the  bond  waa  made  a  joint  one  by 
miatake  or  fraud. 

The  demurrer  coming  on  by  conaent  to 
be  argued  waa  overruled,  and  commiaaiona 
for  taking  depoaitiona  were  awarded.  But 
the  cauae  being  brought  on  during  the 
aame  term  for  a  hearing  upon  the  bill, 
anawer,  and  bond,  a  decree  waa  pronounced 
that  the  appellant  out  of  the  eatate  of 
Minge  in  hia  handa  to  be  adminiatered 
ahould  pay  to  the  appellee,  the  principal 
money  due  by  the  bond  (reduced  accord- 
ing to  the  acale  of  depreciation)  with  inter- 
eat and  coata. 
137  *^From  thia  decree  Harriaon  ap- 
pealed. 

Copland  for  the  appellant.  The  appellee 
having  loat  her  remedy  at  law,  a  Court  of 
Bkjuity  can  upon  no  principle  revive  the 
duty,  unleaa  the  bond  were  made  joint  by 
fraud,  miatake  or  the  like.  If  a  Court  of 
Equity  can  do  thia,  it  can  aupply  the  want 
of  a  aeal,  or  bind  heira  tho'  not  named  in 
a  deed;  in  abort  I  know  not  what  the 
omnipotence  of  that  court  may  not  do.  Ex- 
cept caaea,  in  which  truat,  accident  or 
fraud  are  mingled,  a  Court  of  Equity  can- 
not change  the  aettled  principlea  of  law. 

Stark  for  the  appellee.  The  relief 
afforded  by  the  Chancellor  in  thia  caae,  ia 
founded  upon  well  eatabliahed  principlea 
which  prevail  in  Courta  of  Equity.  Though 
the  remedy  be  gone,  the  duty  ia  conacience 
atill  exiata,  and  a  Court  of  Equity  will  look 
back  to  the  contract  which  preceded  the 
evidence  of  it,  and  give  it  validity.  The 
moral  obligation  to  pay,  cannot  be  done 
away  by  any  accident  deatroying  the  evi- 
dence of  that  obligation,  or  which  dia- 
chargea  the  party  from  the  legal  remedy 
againat  him.  The  claim  of  a  aurety  to  be 
freed  from  thia  relief  ia  not  well  founded, 
aince  in  all  caaea  the  loan  ia  made,  or  will 
be    preaumed   to  have  been  made  upon    the 


Lyell,  8  Call  269;  Crawford  v.  Dalffb.  2  Va.  Cas.  621: 
Ricbardson  v.  Jobnston,  8  Call  527. 

Same  —  Same.  —  For  tbe  proposition  tbat  wbere 
money  is  lent  to  botb  tbe  oblisrors  in  a  joint  bond, 
tbe  law  raises  a  promise  in  botb  to  pay.  tbe  princi- 
pal case  is  cited  in  IT.  S.  v.  Arcber.  24  Fed.  Cas.  849. 
Tbe  principal  case  is  cited  witb  approval  In  Powell 
V.  Wblte,  11  L,ei«rb  329. 

Bquity  Jurisdiction—Settliiff  Up  Lost  Instmment.— 
As  to  tbe  point  tbat  eqaity  will  set  up  a  lost  bond 
as  well  asralnst  tbe  belrs  of  an  obllffor.  as  against  a 
surety,  see  tbe  principal  case  cited  In  Kerney  v. 
Kerney.  6  Lelffb  484. 

In  Hickman  v.  Painter.  11  W.  Va.  395,  a  bill  was 
filed  by  tbe  plaintiff  to  set  up  a  lost  receipt  wblcb 
tbe  defendant  bad  sriven  to  tbe  plaintiff,  as  consta- 
ble, for  certain  claims,  put  in  tbe  constable's  bands 
for  collection.  On  demurrer  it  was  beld.  citincr  tbe 
principal  case  as  autbority,  tbat  tbe  court  relieves 
affalnst  tbe  accident  of  tbe  loss,  by  setting-  up  tbe 
evidence  of  tbe  debt 
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faith  and  credit  of  the  surety.  Questions 
of  this  sort  in  the  courts  of  England  sel- 
dom occur,  since  almost  all  bonds  in  that 
country  are  accompanied  with  letters  of 
attorney  to  confess  judgment,  and  disputes 
like  the  present  are  never  heard  of,  but 
when  applications  are  made  to  correct  irreg- 
ularities in  entering  up  the  judgments. 
The  bill  states  that  the  bond  was  drawn 
by  Claiborne  in  the  absence  of  Field,  and 
this  is  not  denied  in  the  answer.  The  case 
of  Acton  and  Peirce  2  Vern.  480,  affords 
an  instance  where  a  Court  of  Equity  will 
grant  relief,  tho'  the  remedy  is  gone  at 
law.  In  this  case,  it  was  even  afforded 
against  an  heir  who  was  not  bound  at  law. 
The  case  of  Simpson  and  Vaughan  2 
Atk.  32,  seems  to  be  in  point,  and  it  estab- 
lishes the  principle  I  contend  for,  namely, 
that  the  court  consider  the  contract  as  dis- 
tinct from  the  evidence  of  it.  In  that  case, 
a  joint  bond  was  given  which  does  not  ap- 
pear to  have  been  so  made  by  fraud,  or  ac- 
cident, and  yet  the  executor  of  the  deceased 
obligor  was  bound.  The  Chancellor  pre- 
sumed the  bond  was  drawn  by  an  unskilful 
hand ;  in  this  country  it  is  notorious  that 
they  are  generally  drawn  by  such  persons. 
Bishop  and  Church  2  Ves.  101,  tho'  it 
differs  from  the  present  case  in  one  cir- 
cumstance viz.  that  the  obligatory  part  is 
joint,  and  the  condition  joint  and  several, 
yet  it  establishes  the  principle  laid  down 
in  Simpson  and  Vaughan.  Probart  and 
Clifford,     cited   in    2    Viz.    102,   is   also    a 

strong  case. 
138  *We   know    that  equity  will  set  up 

a  lost  bond  even  against  a  surety, 
tho'  the  remedy  be  gone  at  law.  So  if  A 
and  B  were  bound  in  a  bond  to  C,  who  should 
make  the  wife  of  one  of  the  obligors  his 
executrix,  this  would  at  law  be  a  release 
to  both  obligors,  yet  a  Court  of  Equity 
wo^ld  relieve.  But  if  I  am  wrong  upon  this 
point,  the  court  will,  if  the  decree  be 
reversed,  send  back  the  cause,  that  the 
parties  may  have  liberty  to  take  deposi- 
tions, as  the  case  was  heard  at  the  same 
term  when  the  demurrer  was  over-ruled,  so 
that  the  plaintiff  below  had  not  an  opportu- 
nity to  prove  such  facts  as  might  give  a 
different  complexion  to  his  case. 

Copland  in  reply.  It  is  not  true  that  a 
Court  of  Equity  will  afford  relief  in  cases 
where  the  remedy  is  gone  at  law,  merely 
because  there  exists  a  moral  obligation  on 
the  party  to  pay.  Thus,  where  there  is  a 
deticiency  of  personal  estate,  that  court, 
no  more  than  a  court  of  law  can  subject  the 
real  estate  to  the  payment  of  a  debt  how- 
ever justly  due.  The  case  of  Acton  and 
Peirce  is  unlike  tbe  present,  because  in 
that,  the  intention  of  the  parties  and  the 
mistake  in  the  deed  were  apparent.  Simp- 
son and  Vaughan  is  bottomed  upon  the  loan 
having  been  made  to  both  obligors,  and 
consequently,  the  contract,  which  preceded 
the  execution  of  the  bond,  was  equally 
obligatory  on  both,  and  imposed  on  both  a 
moral  obligation  to' pay.  This  is  the  verj- 
ground  of  the  Chancellor's  opinion.  In  that 
case,  the  survivor  became  a  bankrupt ;  and 
tho'  in  this  case  it  is  charged  in  the  bill, 
that  Claiborne  was  at  the  time  insolvent, 
or  afterwards  became  so,  the  fact  is  neither 
admitted  in  the  answer,  nor  established  by 


proof.  The  case  of  Heard  and  Stamford, 
Forrest  174,  is  in  principle  very  much  like 
the  present. 

As  to  Mr.  Stark's  expectation,  that  if 
this  court  should  reverse  the  decree,  the 
cause  will  be  sent  back  for  depositions 
to  be  taken,  it  need  only  be  remarked  that 
the  hearing  of  the  cause  without  deposi- 
tions was  by  consent  of  parties. 

ROANE,  J.— In  this  case  there  is  no  evi- 
dence that  the  bond  was  made  a  joint 
bond  by  fraud  or  mistake,  or  if  any  such  did 
exist,  that  Minge  was  privy  to  the  same. 
The  chance  of  survivorship  was  equal,  and 
Minge  was  willing  to  submit  to  the  legal 
consequences  of  such  a  bond.  There  may 
possibly  exist  reasons  with  an  obligor  for 
prefering  a  joint,  to  a  joint  and  several 
bond,  and  it  is  impossible  for  this  court  to 
decide  whether  such  reasons  did,  or  did  not 
prevail  with  Minge.  The  law  is  laid  down 
in  the  case  of  Towers  and  Moor,  2  Vern. 
99,  that  in  a  joint  bond,  the  duty  survives 
against  the  surviving  obligor. 
139  *The  case  of  Simpson  and  Vaughan 
goes  expressly  upon  the  lending  being 
to  both  of  the  obligors.  A  moral  obliga- 
tion therefore  was  imposed  upon  both  bj 
the  contract,  to  pay  the  debt,  and  if  bj 
the  form  in  which  the  bond  was  drawn  the 
remedy  was  gone  at  law,  the  court  thought 
it  equitable  to  relate  back  to  the  moral  ob- 
ligation which  was  equally  strong  on  both 
of  the  obligors.  But  in  this  case,  the  surety 
was  under  no  moral  obligation,  not  hav- 
ing been  a  borrower  of  the  money,  and 
was  onlv  bound  by  the  bond  itself;  no  an- 
tecedent contract  therefore  subsisted  be- 
tween him  and  Field  whereon  to  found  an 
equity  for  the  extraordinary  interposition 
of  the  Court  of  Chancery.  The  case  of 
Bishop  and  Church  also  goes  upon  the  lend- 
ing being  to  both  of  the  obligors.  I  will  not 
say  that  there  may  not  be  circumstances 
which  would  subject  even  a  surety  to  the 
relief  now  sought  for,  but  I  am  clear  that 
the  present  case  is  totally  destitute  of 
them,  and  therefore  I  am  of  opinion  that 
the  decree  is  erroneous. 

FLEMING,  J.— In  the  cases  of  Simpson 
and  Vaughan,  and  Bishop  and  Church,  the 
obligors  were  partners  in  the  business; 
both  had  the  benefit  of  the  money  lent,  and 
the  survivor  became  bankrupt.  A  stronger 
case  could  not  have  occurred  to  warrant  the 
equitable  relief  granted  by  the  court.  In 
the  latter  case,  the  Chancellor  postponed 
a  decision  of  th6  cause,  that  enquiry  might 
be  made  into  the  neglect  suggested  against 
the  obligee,  and  it  is  highly  probable  that 
if  that  had  been  proved,  he  would  have  dis- 
missed the  bill.  In  this  case  Field,  if  he 
could  upon  any  ground  have  been  entitled 
to  the  relief  he  now  asks  for,  would  come 
into  a  Court  of  Eiquity  with  a  very  bad 
grace,  after  lying  by  so  long  as  he  has 
done,  until  Claiborne,  the  principal,  has 
been  reduced  in  his  circumstances,  and  as 
the  answer  suggests  is  now  unable  to  pay. 
Upon  the  whole,  I  am  of  opinion,  that 
Minge  was  a  mere  surety,  not  bound  at 
all  in  conscience,  and  his  executor  being 
exonerated  at  law  ought  not  to  be  charged 
in  equity. 

The  PRESIDENT.  The  case  of  Acton 
and  Peirce  in    principle   has  no  application 
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to  the  present.  A  husband  upon  his  mar- 
riage agreed  to  leave  his  wife  £1QG0  if  she 
survived  him ;  a  bond  for  this  purpose  was 
drawn  by  an  unskilful  hand,  and  was  made 
payable  to  the  wife,  with  condition  to  leave 
her  the  £\QQO,  In  this  case,  the  husband 
was  by  his  agreement,  and  for  a  considera- 
tion deemed  valuable  in  law,  a  debtor  to  the 
wife,  and  under  a  moral  obligation 
to  pay.     Tho'  the    remedy    was  gone 

140  *at  law    by    the    intermarriage,   and 
that,  in  consequence  of  the  unskilful- 

ness  of  the  drafts-man,  yet  the  husband's 
conscience  was  bound,  and  therefore  the 
court  very  properly  considered  him  as  a 
trustee  for  the  wife.  The  principle  con- 
tended for  by  Mr.  Stark,  that  a  loan  creates 
a  moral  obligation  to  pay,  which  being  a 
duty  antecedent  to,  and  independant  of  the 
bond,  cannot  be  discharged  by  the  loss  of 
the  bond,  or  by  other  accident  is  true,  as  to 
the  borrower,  and  the  cases  of  Simpson  and 
Vaughan,  and  Bishop  and  Church  are  de- 
cided upon  this  ground  only. 

The  Chancellor  indeed  in  Simpson  and 
Vaughan  is  made  to  say,  that  no  stress  was 
laid  upon  the  circumstance  of  the  obligors 
being  partners.  But  this  is  certainly  a 
mistake  of  the  reporter,  for  in  the  case  of 
Bishop  and  Church,  the  counsel,  speaking 
of  Simpson  and  Vaughan  says,  **the  con- 
sideration your  lordship  went  upon,  was, 
that  it  was  a  sum  lent  to  both,  of  which 
both  had  the  advantage,  and  a  debt  arose 
against  both  from  the  nature  of  the  trans- 
action." In  this  assertion  he  is  not  con- 
tradicted by  the  Chancellor,  which  would 
seem  to  prove  that  the  lending  and  borrow- 
ing was  the  ground  upon  which  the  deci- 
sion in  that  case  was  bottomed.  The 
principle  then  of  these  cases  has  no  applica- 
tion to  the  present.  The  surety  received  no 
benefit  from  the  loan ;  he  was  bound  by  no 
contract  express  or  implied,  antecedent  to 
the  bond  he  was  under  no  mosal  obligation 
to  pay,  and  of  course  equity  would  not  bind 
him  farther  than  he  was  bound  at  law. 

It  is  a  maxim,  that  where  equity  is  equal, 
he  shall  prevail  who  has  the  law  in  his 
favor,  and  the  cases  cited  in  F^rancis's 
maxims  of  equity  p.  71,  as  an  illustration 
of  the  principle  are  very  strong  indeed,  to 
shew  that  a  surety  has  equal  equity  with 
the  obligee,  and  being  discharged  at  law, 
equity  will  not  charge  him. 

It  is  true  a  Court  of  Equity  will  set  up  a 
lost  bond  against  a  surety,  but  the  reason 
is,  that  the  surety  is  not  discharged  by  the 
loss  of  the  bond,  and  the  court  only  relieves 
against  the  accident  by  setting  up  the  evi- 
dence of  the  debt. 

It  was  argued  that  it  did  not  appear  that 
Minge  was  a  surety.  This  is  a  fact  not 
to  be  disputed,  since  the  bill  itself  so  states 
it.  Bonds  are  sometimes  so  drawn  that  it 
is  impossible  to  distinguish  the  surety  from 
the  real  debtor,  but  when  distinguished  by 
proof,  the  uncertainty  arising  from  the 
face  of  the  instrument  can  make  no  differ- 
ence in  the  principle.  Since  the  act  of 
Assembly  which  gives  to  sureties  a  sum- 
mary remedy  against  their  principals,  it 
might  be  well  to  distinguish  in  the  bond,  the 
one  from  the  other. 

141  *^It  was  contended  that  the  demurrer 
admitted   the  truth  of  the  allegations 


in  the  bill.  It  is  true  that  a  demurrer  with- 
out an  answer  does  admit  the  facts  charged 
on  the  other  side,  but  if  the  defendant  also 
answers  and  denies  the  allegations  of  the 
bill,  as  the  defendant  has  done  in  this  case, 
it  cannot  be  said  that  they  are  acknowl- 
edged. When  the  demurrer  was  overruled, 
general  commissions  for  taking  depositions 
were  awarded,  of  which  the  plaintiff  might 
have  availed  himself  if  he  had  wished  to 
establish  any  facts  important  to  his  cause. 
But  instead  of  this,  he  appears  to  have 
consented  to  bring  on  the  cause  for  a  hear- 
ing without  testimony,  and  therefore  there 
is  no  ground  for  giving  him  an  opportunity 
now  of  taking  depositions. 

The  Opinion  of  the  Court  is,  ''that 
the  testator  David  Minge  having  been 
neither  the  borrower,  nor  the  user  of  the 
money  lent  to,  and  used  by  Claiborne,  but 
a  security  only,  ought  not  in  equity  to  be 
further  or  otherwise  bound  than  he  was 
bound  by  the  contract  at  law ;  and  no  fraud 
or  mistake  appearing  to  have  occurred  in 
the  writing  of  the  bond,  it  is  to  be  consid- 
ered as  a  joint  obligation  and  subject  to 
the  legal  consequence  of  Minge  and  hia 
representatives  being  discharged  by  the 
death  of  him  in  the  life  time  of  Claiborne, 
and  that  the  said  decree  is  erroneous." 

Decree  reversed  with  costs  and  the  bill 
dismissed.  

Cole  V.  Scott. 

October  Term,  179B. 

Veador*s  Lien.*— A  vendor  of  land,  not  having  con- 
veyed the  same,  or  taken  a  security  for  the  pur- 
chase money,  has  a  lien  upon  the  land  for 
satisfaction  thereof. 

The  only  question  in  this  cause  was, 
whether  the  vendor  of  land  sold  and  in 
possession  of  the  vendee,  but  not  conveyed, 
has  a  lien  on  it,  so  as  to  secure  the  pay- 
ment of  the  purchase  money.  In  this  case, 
the  Chancellor  dismissed  the  plaintiff's  bill 
which  was  brought  to  subject  the  land  to 
the  payment  of  the  money  for  which  it  had 
been  sold. 

Stark  for  the  appellant.  I  consider  this 
question  as  compleatly  settled  by  the  cases 
of  Chapman  v.  Tanner,  1  Vern.  267.  Pol- 
lexsen  and  Moore,  3  Atk.  272— Walker  and 
Preswick,  2  Vez.  622— Cator  and  Earl  of 
Pembroke,  1  Brow.  Ch.  Rep.  301— Black- 
burn and  Gregson,  lb.  420.  In  Han- 
142  son  and  King's  heirs,  *in  the  former 
Court  of  Appeals,  and  in  LidderdelPs 
heirs  v.  Pettis's  executor  and  others  in  the 
Foederal    Court,  in  all  of  which   the  lands 


•Vendor's  Lien— Wslver  of.— The  rule  Is  well  settled 
that  merely  taklDff  the  bond,  note  or  covenaatof 
the  vendee  himself  for  the  purchase  money,  is  not 
of  Itself  a  waiver  of  the  vendor's  lien,  for  It  may  be 
taken  to  countervail  the  receipt  of  the  payment 
usually  endorsed  on  the  conveyance.  But  if  the 
vendor  takes  a  distinct  and  independent  security, 
either  of  real  or  personal  property,  from  the 
vendee,  or  the  responsibility  of  a  third  person,  it  is 
evidence  that  he  did  not  repose  on  the  lien,  but 
upon  independent  security,  and  the  lien  is  dis- 
charsred.  The  principal  case  is  cited  with  approval, 
to  support  this  proposition  in  McCandlish  v.  Keen. 
13  Gratt  624:  Blair  v.  Thompson.  II  Gratt.  44.3; 
Renick  v  Ludinflrton.  16  W.  Va.  395;  Gilman  v. 
Brown,  10  Fed.  Cas.  401:  Tompkins  v.  Mitchell,  "Z 
Rand.  429.  See  foot-notes  to  Graves  v.  M'Call.  1  Call 
414:  KiDfiT  V.  Hanson.  4  Call  259. 

That  a  Mortgagee  Is  •  Bona  Fide  Purchaser.— The 
principal  case  Is  cited  in  note  to  Partrldsre  v.  Smith, 
18  Fed.  Cas.,  pp.  1281,  1882.  See  Cole  v.  Scott,  Wythe 
272. 
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were  decreed  to  be  sold  for  payment  of  the 
purchase  money. 

ROANE,  J.— The  question  which  this  rec- 
ord presents  to  the  court  is  whether  the 
vendor  of  land  which  he  has  not  conveyed, 
has  such  a  lien  upon  it,  as  that  he  may 
apply  to  a  Court  of  Equity  for  a  sale  to 
supply  the  deficiency  of  the  personal  estate 
in  paying  the  purchase  money? 

Upon  an  examination  of  the  cases  cited 
at  the  bar,  the  law  seems  to  be  settled, 
that  where  land  is  sold  and  no  security 
taken,  nor  money  paid,  the  vendor  retains 
a  lien,  and  the  rule  must  be  the  same, 
where  a  part  of  the  consideration  has  been 
paid,  as  in  this  case.  The  authorities  ap- 
pear to  be  uniform  in  establishing'  this  doc- 
trine, where  no  bond  is  given  for  payment 
of  the  money.  In  the  case  of  Blackburn  v. 
Gregson,  1  Brown's  Ch.  Rep.  420,  all  the 
former  adjudications  upon  the  subject  are 
*  brought  into  review  before  the  court,  and 
the  circumstance  of  a  bond  being  given, 
seems  not  to  have  been  considered  as  im- 
portant. However,  I  shall  give  no  decision 
myself  upon  this  point,  as  there  is  no  bond 
in  the  present  case.  The  doctrine  seems 
also  settled  by  the  case  of  Hanson  and  King 
in  the  former  Court  of  Appeals. 

Upon  the  whole  I  am  of  opinion  that  the 
land  is  liable,  and  the  decree  consequently 
erroneous. 

FLEMING,  J.— It  is  clear  in  this  case, 
that  there  is*  no  personal  estate  in  the  hands 
of  the  executor  to  pay  the  balance  of  the  pur- 
chase money  remaining  due,  and  I  consider 
the  law  as  settled,  that  the  vendor  has  a 
lien  upon  the  land.     I  concur  in  opinion. 

The  PRESIDENT.  If  this  were  a  new 
case,  I  should  feel  no  difficulty  in  making 
it  a  precedent.  But  the  doctrine,  that  a 
vendor  of  land  not  taking  a  security,  nor 
making  a  conveyance,  retains  a  lien  upon 
the  property,  is  so  well  settled  as  to  be  re- 
ceived as  a  maxim.  Even  if  he  hath  made 
a  conveyance,  yet  he  may  pursue  the  land 
in  the  possession  of  the  vendee,  or  of  a 
purchaser  with  notice.  But  if  he  hath 
taken  a  security,  or  the  vendee  hath  sold 
to  a  third  person  without  notice,  the  lien 
is  lost.  In  this  case  however,  there  was  no 
conveyance  made,  and  the  land  is  now  in 
possession  of  volunteer  claimants  under 
the  vendee. 

The  Opinion  of  the  Court  is  ^'that 
the  appellant  not  having  conveyed  the 
land,  nor  taken  any  security  for  the 
143  *^balance  of  his  purchase  money,  hath 
a  lien  upon  the  lands  in  the  hands  of 
the  appellees  for  satisfaction  of  such  bal- 
ance." 

Decree  reversed. 


Terrell  Executor  of  Holt  v.  Atkinson's 

Executor. 

October  Term,  1796. 

In  Debt  on  m  Bill  of  BxchMige  Profert  Is  Not  Necososry. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Williamsburg  rendered 
in  favor  of  the  appellee  on  a  bill  of  ex- 
change.    Plea,  nil  debit. 

The  only  question  was,  whether  profert 
of  a  bill  of  exchange  in  an  action  of  debt 
were  necessary?  In  this  case  it  was  not 
made. 


Wickham  for  the  appellee  contended,  that 
it  was  not  necessary,  but  that  if  it  were, 
the  statute  of  Jeofails  cured  it  after  verdict. 

The  Court  affirmed  the  judgment. 


Payne  V.  Ellzey. 
October  Term,  1796. 

Dsmaffot-Verdlct  In  Bxcms  of  Ad  DamiBuni.«-in  debt 
upon  a  bond  with  a  collateral  condition,  the  jarj 
may  assess  damages  beyond  those  laid  in  the  dec- 
laration, if  the  penalty  be  sufficient  to  cover 
them. 

This  was  an  action  of  debt  brought  in  the 
County  Court  of  Fairfax  by  Payne  against 
Ellzey  upon  a  prison  bounds  bond,  given 
to  the  sheriff  by  Ellzey,  as  surety  for  Gard- 
ner, in  the  penalty  of  £2i:S:3,  and  28041b8 
of  tobacco.    The  damages  laid  were  jf  10. 

On  oyer  of  the  bond  and  condition,  the 
defendant  pleaded  ''that  he  was  not  guilty 
of  the  premises  laid  to  his  charge." 
Replication,  protesting  that  the  defend- 
ant is  guilty,  and  assigns  as  a  breach 
of  the  condition  of  the  bond,  ''that  the 
said  Gardner  did  not  constantly  keep 
himself  within  the  bounds  of  the  jail 
until  he  paid  the  debt  and  costs  in  the 
condition  mentioned,  according 
144  *to  the  force  and  effect  thereof." 
Rejoinder,  that  the  said  Gardner  ia 
not  guilty  of  breaking  the  bounds  of  the 
said  jail  without  paying  the  said  debt  and 
costs  according  to  the  form  and  effect  of 
the  condition  of  the  said  bond  and  tenders 
an  issue  which  is  joined.  Verdict  "that 
the  defendant  is  guilty,  for  that  the  said 
Gardner  did  not  constantly  keep  within  the 
bounds  of  the  jail  till  he  paid  the  debt  and 
costs  in  the  said  condition  mentioned," 
and  assess  the  plaintiff's  damages  to 
;f34:10:  H%. 

A  motion  was  made  in  arrest  of  judge- 
ment, because  the  damages  assessed  ex- 
ceeded those  taid  in  the  declaration.  The 
errors  being  disallowed,  judgment  was  en- 
tered for  the  penalty  of  the  bond,  to  be  dis- 
charged by  the  payment  of  the  damages 
and  costs,  from  which  the  defendant  ap- 
pealed to  the  District  Court  of  Dumfries 
where  the  judgment  was  reversed  and  the 
verdict  set  aside,  from  which  decision 
Payne  appealed. 

Washington  for  the  appellant.  The  prin- 
cipal error  assigned  as  cause  tor  arresting 
the  judgment  is,  that  the  jury  gave  dam- 
ages exceeding  those  laid  in  the  declara- 
tion. If  this  had  been  an  action  soundings 
altogether  in  damages,  the  objection  woald 
have  been  a  substantial  one,  unless  a  re- 
lease of  the  excess  had  been  entered  upon 
the  record.  But  this  is  an  action  to  recover 
the  penalty  of  the  bond,  and  by  the  act  of 
1748,  the  judgment  is  to  be  entered  for  the 
penalty.  But  there  being,  a  collateral 
condition,  if  the  damages  assessed  by  the 
jury  be  less  than  the  penalty,  the  defend- 
ant may  by  paying  the  former,  be  dis- 
charged from    the  latter.     The  demand  in 

•Damsffes-- Verdict  la  Excess  of  Ad  Dsmnna.— See 

foot-notes  to  Johnston  y.  Meriwether,  8  CallSSS:  Hook 
V.  Turnbull,  «  Call  86. 

The  principal  case  is  cited  with  approval  in  Peerce 
V.  Athey,  4  W.  Va.  28:  Winslow  v.  Com.,  S  Hen,  &  M. 
406;  Lewis  v.  Loner,  8  Mnnf.  1S8. 

See  Cloud  v.  Campbell,  4  Mnnf.  814. 
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this  case  was  for  the  penalty,  and  the  ver- 
dict ia   for  a  smaller  sum. 

I#ee  for  the  appellee.  This  is  an  action 
truly  sounding'  in  damages.  The  appellant 
says,  that  he  has  sustained  damages  in 
consequence  of  Gardner's  having  broken 
the  prison  bounds  to  the  amount  of  £\0. 
As  he  has  himself  ascertained  the  value 
of  the  injury,  the  jury  have  no  power  to 
S^ive  him  more.  I  cannot  discover  that  this 
case  is  distinguishable  upon  principle,  from 
an  action  on  the  case  brought  to  recover 
damages. 

ROANB,  J.— By  the  act  of  1748,  (Body  of 
laws  p.  181,)  the  judgment  in  cases  like 
the  present  is  to  be  for  the  penalty,  tho'  it 
may  be  discharged  by  the  sum  assessed  by 
the  jury«  If  this  construction  of  the  act 
wants  any  support,  it  may  be  derived  from 
the  case  of  Collins  v.  Collins  2  Burr.  824, 
npon  the  construction  of  the  stat.  8  and  9 
W.  3.  ch.  11.  which  is  precisely  similar  to 
our  act  as  to  the  point  in  question.  The 
penalty  therefore,  is  that  for  which  the 
plaintiff  sues,  and  any  sum  below  it  is 
within  the  sum  declared  for.  One 
145  reason  why  a  judgment  *is  erroneous, 
which  is  entered  for  more  damages 
than  the  plaintiff  has  declared  for,  is,  that 
he  best  knows  the  extent  of  the  injury  of 
which  he  complains,  and  consequently  can 
best  estimate  the  measure  of  the  compen- 
sation. 

This  reason  does  not  hold  in  the  present 
case,  because  the  sum  recovered  is  less  than 
the  penalty  of  the  bond.  The  judgment  I 
think  ought  to  be  reversed. 

CARRINGTON,  J.— This  is  a  plain  case, 
and  1  entirely  concur  in  the  opinion  which 
has  been  delivered. 

LrYONS,  J. — ^There  are  two  reasons  as- 
sig^ned  in  arrest  of  judgment.  The  first  is, 
that  the  proceedings  are  irregular.  This  is 
true ;  the  proper  plea  was,  *  *  conditions  per- 
formed," but  the  issue  is  substantiallv  the 
same  and  is  cured  by  the  verdict. 

The  second  was  noticed  at  the  bar.  I 
have  always  been  of  opinion,  that  in  actions 
upon  bonds  for  the  payment  of  money, 
the  laying  of  damages  was  unnecessary,  for 
the  act  of  Assembly  declares,  that  the  pen- 
alty may  be  discharged  by  the  payment  of 
the  principle,  interest  and  costs,  saying 
nothing  of  the  damages.  The  point  was  so 
determined  in  this  court  in  a  question 
which  respected  the  jurisdiction  of  a  Cor- 
poration Court. 

The  demand  of  the  plaintiff  in  actions 
upon  bonds  of  this  sort,  is  for  the  penalty ; 
the  parties  have  agreed  to  make  thai  the 
standard  of  the  damages,  and  the  judgment 
is  entered  for  it,  tho'  by  the  law  the  obli- 
g'ee  is  compelled  to  receive  less  than  the 
damages  thus  agreed  upon,  if  less  be  as- 
sessed by  the  jury.  The  breach  laid  is  for 
the  non-payment  of  the  penalty,  and  not 
of  the  damages  really  sustained.  The 
plaintiff  therefore  may  recover  less,  tho' 
not  more  than  the  penalty 

I  am  authorised  bv  the  President  to 
say,  that  he  entirely  concurs  in  this  opin- 
ion. 

The  judgment  of  the  District  Court  must 
be  reversed,  and  that  of  the  County  Court 
affirmed. 


146  ^Claiborne  v.  Parrish.* 

October  Term.  1796. 

HesrMy  Bvldeiic»-AdmlwlMllty— Bxoeptioiu  to  Rufo. 

—The  flreneral  rule  Is,  that  hearsay  evidence  Is  In- 
admissible; but  to  thlsmle  there  are  exceptions. 
If  It  be  admitted  and  excepted  to,  such  a  case 
should  be  stated  upon  the  record  as  to  show  that 
it  came  within  some  of  the  exceptions:  otherwise, 
the  general  rule  will  be  against  the  admission. 
Bvldence— Admissibility— Fraud. t~The  testimony  of 
a  witness  tending-  to  fix  a  fraud  npon  himself, 
ought  not  to  1)e  regarded. 

This  was  an  ejectment  brought  in  the 
County  Court  of  New-Kent  for  200  acres  of 
land.  Verdict,  that  the  defendant  was 
guilty  as  to  155  acres  of  the  land.  The 
judgment  was  entered  for  the  150  acres  of 
land  in  the  declaration  mentioned.  At  the 
trial,  the  defendant  tendered  a  bill  of  ex- 
ceptions which  was  sealed,  stating,  *4hat 
the  plaintiff  offered  I.  H.  as  a  witness,  one 
of  the  persons  said  to  be  a  juryman  on  the 
execution  of  the  writ  of  ad  quod  damnum, 
who  was  questioned  by  the  plaintiff  as  to 
what  he  had  heard  William  Parrish,  one 
of  the  chain  carriers  on  the  survey  made 
pursuant  to  the  said  writ  of  ad  qucid  dam- 
num say,  with  respect  to  his  the  said  Par- 
rish*s  misconduct  in  carrying  the  said 
chain  in  measuring  unfairly  the  lands  men- 
tioned in  the  declaration ;  which  enquiry 
was  objected  to  by  the  defendant  as  im- 
proper, but  the  court  permitted  the  witness 
to  answer  the  question  as  it  related  to  what 
he  had  heard  the  said  Parrish  say.  The 
District  Court  of  Williamsburg  affirmed  the 
judgxfient  for  the  155  acres,  from  which 
the  defendant  below  appealed. 

Wickham  for  the  appellant.  The  princi- 
ple point  in  this  cause  is,  whether  the 
evidence  excepted  to  was  admissible  or  not? 

The  hearsay  evidence  of  any  person,  un- 
l|ess  it  be  of  one  of  the  parties  (if  against 
nim)  is  inadmissible  in  a  case  of  this  sort. 
It  does  not  appear  that  the  chain  carrier 
was  upon  oath  at  the  time  he  made  the 
declaration,  or  that  he  was  cross  examined. 

I  will  barely  mention  what  may  perhaps 
be  a  good  objection  though  I  do  not  much 
rely  upon  it.  The  declaration  is  for  200 
acres,  the  verdict  finds  for  the  plaintiff  155 
acres,  and  the  judgment  is  for  the  150  acres 
in  the  declaration  mentioned.  The  differ- 
ence in  the  number  of  acres  between  the 
verdict  and  judgment  may  be  merely  a 
clerical  mistake,  but  it  would  *seem  that 
the  jury  ought  to  have  identified  the  1^5 
acres  to  which  the  plaintiff  had  a  title,  so 
as  that  it  might  be  distinguished  from  the 
residue. 

Marshall    for    the    appellee.    If  hearsay 

evidence  aided  by  other  testimony  could  be 

proper,    then    this  court,    presuming 

147  that  *the  judgment  below  is  right 
until  the  contrary  appears,  will  sup- 
pose that  there  was  other  testimony  which 
rendered  the  hearsay  evidence  admissible, 
since  the  party  who  has  excepted  to  the 
opinion  of  the  court,  has  not  stated  the  con- 
trary. It  is  the  business  of  the  person  who 
would  impeach  the  judgment  of  a  court  to 
state  all  the  facts  necessary  for  this  pur- 
pose   upon    the    record,    and    this  is  most 


*For    OMMiofraphlc   note  on  Wltnotsos*  tee  mkI  of 

case. 

tThe  principal  case  is  cited  in  Taylor  v.  Beck,  ft 
Rand.  346. 
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properly  done  by  a  demurrer  to  the  evi- 
dence. 

Now  in  many  cases  hearsay  evidence  is 
proper.  As  for  instance,  if  the  chain  car- 
rier was  examined  at  the  trial,  evidence  of 
what  he  had  said  on  a  former  occasion 
might  be  proved  so  as  to  impeach  his  cred- 
ibility. It  does  not  appear  .  in  this  case, 
but  that  Parrish  was  examined  at  the  trial, 
and  that  the  examination  of  I.  H.  was  in- 
tended to  destroy  the  effect  of  his  testi- 
mony. 

Wiclcham  in  reply.  I  had  always  supposed, 
that  tho'  a  demurrer  to  evidence  must 
state  the  whole  testimony,  yet  that  a  bill  of 
exceptions  was  to  some  point,  or  part  of 
the  evidence,  and  need  not  set  forth  what 
was  not  proved. 

The  general  rule  is,  that  hearsay  evidence 
is  inadmissible,  the  bill  of  exceptions  states 
that  hearsay  evidence  was  received  and 
the  legal  conclusion  is,  that  the  court  did 
wrong. '  But  Mr.  Marshall  contends  that 
there  are  some  exceptions  from  the  rule ;  I 
grant  it.  But  if  this  case  came  within  any 
of  the  exceptions,  the  party  who  tries  to 
support  the  judgment  upon  that  ground, 
ought  to  have  spread  enough  upon  the  rec- 
ord to  shew  that  the  case  was  within  the 
exceptions. 

At  present,  it  stands  upon  the  record  as 
a  general  proposition,  that  hearsay  evidence 
may  be  admitted,  without  any  thing  to 
shew  that  this  particular  case  is  within  any 
exception  from  the  rule. 

But  if  the  chain  carrier  had  been  called 
upon  to  give  testimony,  it  would  have  been 
improper  for  two  reasons.  1st,  That  it 
tended  to  accuse  himself  of  a  fraud,  if  no 
worse ;  and  2dly,  That  a  writ  of  ad  quod 
damnum  continues  in  force  till  quashed,  and 
cannot  be  destroyed  by  a  side  wind  in  an 
ejectment.  * 

ROANJS,  J.— It  is  very  true,  that  by  the 
general  rules  of  law,  hearsay  evidence  is 
inadmissible.  The  reason  of  the  rule  is  so 
well  founded  and  so  generally  known,  that 
it  is  unnecessary  to  state  it.  But  from 
this  rule  there  are  exceptions,  warranted  by 
reasons  as  sound  as  those  which  induced 
the  rule  itself.  As  in  the  case  of  proving 
pedigrees,  and  in  other  ancient  transactions, 
in  which  it  is  the  best  evidence  which 
148  the  nature  of  such  cases  *admit  of. 
But  these  cases  which  form  exceptions 
from  the  general  rule,  are  regulated  by  an- 
other, and  that  is,  that  it  should  appear 
there  is  no  better  evidence  behind,  and  in 
the  power  of  the  party  to  produce ;  for  other- 
wise, the  omitting  to  produce  such  better 
proof,  creates  a  presumption  against  the 
admission  of  inferior  testimony.  In  this 
case,  the  objection  made  by  the  appellant 
is  confined  to  the  general  rule,  and  the 
party  who  relied  upon  the  evidence  ought 
certainly  to  have  stated  such  a  case,  as  to 
shew,  that  tho*  the  general  rule  was 
against  him,  yet,  he  was  within  some  of 
the  exceptions:  as  that  the  transaction  was 
ancient,  his  witnesses  dead,  and  that 
their  attendance  could  not  be  procured,  or 
the  like.  But  this  he  has  not  done,  and 
therefore  the  general  rule    is  against  him. 

But  I  am  of  opinion  that  if  Parrish  had 
been  present  and  sworn,  his  testimony 
ought  not  to  have  been  credited  on  account 


of  the  turpitude  of  his  own  conduct,  and 
which  his  evidence  was  to  have  established; 
the  court  ought  to  have  instructed  the  jury 
to  disregard  it.  Most  clearly  then,  it  waa 
improper  to  admit  as  evidence  his  declara- 
tions made  when  not  on  oath. 

I  am  therefore  of  opinion  that  both  judg- 
ments are  erroneous. 

FLEMING,  J.— Concurred. 

The  PRESIDENT.— In  every  view  of 
this  subject,  I  think  the  evidence  was  im- 
properly admitted.  It  has  been  well  ob- 
served, that  in  some  instances  hearsay 
evidence  may  be  proper,  where  from  the 
nature  of  the  case  it  is  not  to  be  expected 
that  better  testimony  could  be  procured. 
Such  as  where  the  transaction  is  ancient, 
and  in  others  which  have  been  mentioned. 
It  was  upon  this  principle,  that  the  case  of 
Jenkins  and  Tom  (ante  vol.  1.  p.  123)  was 
determined. 

But  how  do  the  reasons  which  authorise 
the  admission  of  hearsay  evidence  apply 
to  this  case.  The  writ  of  ad  quod  damnum 
is  only  17  years  old,  it  is  not  stated  that 
Parrish  was  dead,  or  that  his  attendance 
could  not  be  procured.  In  short,  there  is 
not  a  single  reason  stated  to  justify  us  in 
saying  that  a  departure  from  the  general 
rule  was  proper.  Hearsay  evidence  may 
also  be  admitted  to  shew,  that  a  witness 
has  been  uniform,  or  otherwise  in  the  testi- 
mony he  gives.  But  nothing  of  this  sort, 
appears,  and  if  there  were  anything  in 
the  case  to  except  this  out  of  the  general 
rule,  it  ought  to  have  been  stated  by  the 
court  as  the  ground  of  their  opinion.  But 
if  Parrish  had  been  present  and  sworn,  his 
evidence  ought  to  have  been  disregarded 
by  the  jury :  it  was  to  prove  himself 
149  guilty  of  a  fraud  against  his  *8Wom 
duty  as  a  chain  carrier.  Much  less 
was  it  proper  to  admit  as  evidence,  what 
be  had  declared  when  not  on  oath. 

Judgment  reversed  and  a  new  trial 
awarded. 


WITNB5SBS. 


L  Modes  of  Procarincr  Attendance  of  Witnesses. 
II.  Competency. 
A.  Persons  Interested. 

1.  Parties  to  Record. 

2.  Persons  Not  Parties  to  Record. 

a.  In  QeneraL 

b.  Nature  of  Disquallfyinff  Interest 

c.  Cestui  Que  Tmstent 

d.  Legatees. 

e.  Mortsraffors. 

f.  Qrantors. 

g.  Vendors  of  Land, 
h.  Aflrents. 

i.  OblifiTor  and  Obliffee. 

j.  Principal  and  Snrety. 

k.  Parties  to  Negotiable  Instruments. 

1.  Attorneys. 

m.  Parpnt  and  Child. 

n.  Competency  Restored  by  Release. 

5.  Orand  Jurors. 
4.  Petit  Jurors. 

6.  Children. 

6.  Idiots  and  Lunatics. 

7.  Want  of  Religious  Belief. 

8.  Infamy. 

9.  Accomplices. 
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10.  Prosecutors. 

11.  Negroes. 

12.  Interpreters. 

13.  HuHband  and  Wife. 

III.  Determlntnff  the  Qaestlon  of  Competency  and 
Credibilltj'. 

A.  Time  for  Making  Objection  to  Competency. 

B.  Examination  on  Voir  Dire. 

C.  Extent  of  Competency. 

D.  Province  of  Court. 

1.  Competency  of  Witness. 

E.  Province  of  Jury. 

1.  Credibility  of  Witness. 

IV.  Incompetency  Removed  by  Statute. 

A.  In  Civil  Cases. 

B.  In  Criminal  Cases. 

1.  Riffht  of  Accused  to  Testify. 

a.  Cross-Examination  of  Accused. 

2.  Comment  by  Prosecuting  Attorney  on  Failure 

of  Defendant  to  Testify, 
a.  Time  for  Making  Objection. 

C.  Transactions  with  Decedents. 

1.  In  General. 

2.  Who  Are  Disqualified. 

a.  Parties  to  Action. 

(1)  Rule  in  West  Virginia. 

b.  Parties  to  Contract 
(1)  Rule  in  Virginia. 

c.  Donor  and  Donee. 

d.  Heirs  and  Distributees. 

e.  Subscribing  Witness. 

f.  Husband  and  Wife. 

g.  Debtor  and  Creditor. 

h.  Parties  to  Negotiable  Instruments. 
1.  Cosureties. 
J.  Partners. 
S.  Transactions  vrith  Deceased  Party's  Affent 

4.  Actions  for  Work,  Labor  and  Services  Ren- 

dered. 

5.  Independent  Facts. 

&  Conversation  between  Deceased   and    Third 
Party. 

7.  Competency  of  Personal  Representative. 

&  Meaninsr  of  Certain  Words  and  Phrases  in 

Statutes. 
9.  Admissibility  of  Deceased's  Deposition. 

D.  Transactions  with  Insane  Persons. 

V.  Examination  of  Witness. 
A.  In  General. 

1.  Discretion  of  Trial  Court 

2.  Leading*  Questions. 

8.  Excluding  Witnesses  from  Court  Room. 
^.  Cross-Examination. 

1.  Extent  of  Cross-Examination. 

2.  Testing  Accuracy,  Veracity  or  Credibility  of 
Witness. 

C.  Re-Dlrect^£xamination. 

D.  Re-Cross-Examination. 

E.  Recalllnsr  Witnesses. 

F.  Answers  Must  Be  Responsive  to  Questions. 
6.  Refreshing  the  Memory. 

VI.  Impeachment  i 

A.  Prior  Inconsistent  Statements. 

1.  Layiuff  Foundation. 

a.  Where  Witness  Denies  Having-  Made    the 
Contradictory  Statement. 

b.  Where  Witness  Does  Not  Remember  Mak- 
ingr  Contradictory  Statement 

2.  Relevancy  of  Contradictory  Statements. 

B.  Bias  or  Hostility. 

C.  Impeachinff  Reputation  of  Witness. 

1.  Knowledge  Required  of  Impeaching  Witness. 

2.  What  Evidence  Admissible  to  Impeach. 

D.  New  Trial. 

E.  Impeachment  of  One's  Own  Witness. 

VII.  Corroboration. 


A  In  General. 

B.  Prior  Consistent  Statements. 

C.  Knowledge  Required  of  Sustaining  Witness. 
VIII.  Privilege  of  Refusing  to  Answer. 

A.  Where  Answers  Tend  to  Criminate  Witness. 

B.  Constitutional  Guaranty. 

1.  Statutes  Takinff    Away  Constitutional  Priv- 
ilege. 

C.  Exposure  to  a  Penaltj'  or  Forfeiture. 

D.  Questions  Tending  to  Degrade  Character. 

Crou  References  to  Moaoirrttphic  Notes. 

Depositions,  appended   to   Field    v.  Brown,    34 

Gratt  74. 
Husband   and    Wife,  appended  to    Cleland    v. 

Watson,  10  Gratt  160. 
Bills,   Notes  and  Checks,  appended  to  Archer 
•     V.  Ward,  0  Gratt  822. 
Expert  and  Opinion  Evidence. 
Arrest,     appended   to    Abrahams    v.   Com.,    1 

Rob.  ffTS. 

I.  nODES  OP  PROCURING  ATTBNDANCB  OP 
WITNE55BS. 

Subpoena. —The  usual  mode  of  obtaining  the  at- 
tendance of  a  witness  is  by  means  of  a  summons 
called  a  aubixBna,  which  is  issued  upon  the  demand, 
of  either  party,  by  the  clerk  of  the  court  And 
when  It  appears  by  affidavit  that  a  writing*  or  docu- 
ment in  the  possession  of  a  person  not  a  party  to  the 
controversy,  is  material  and  proper  to  be  produced, 
the  court  or  judre  in  vacation,  may  order  the  clerk 
to  issue  a  »uhp<x.na  ducw  tecum,  to  compel  its  produc- 
tion. The  ordinary  aubpana  is  obtained  at  the 
pleasure  of  the  party;  but  as  has  been  stated,  the 
9ubjx»na  duces  tecum  is  obtained  only  by  order  of 
the  court  or  judg'e  in  vacation.  4  Min.  Inst  (8d  Ed.) 
p.  825:  Va.  Code  1887,  ch.  164,  IS  8852,  S868;  W.  Va. 
Code.  ch.  180,  $S  25,  96. 

If  a  witness,  after  beinff  served  with  such  sum- 
mons, fails  to  attend  toglv^evidence,  or  to  produce 
the  writing  mentioned  in  the  tul^pcena  duces  tecum, 
the  court  on  proof  that  there  was  paid  to  him  (if  it 
was  acquired  by  indorsement  on  the  process),  a 
reasonable  time  before  he  was  required  to  attend, 
the  allowance  for  one  day*s  attendance,  and  his 
mileage  and  tolls,  shall,  after  service  of  the  notice 
to,  or  rule  upon  him,  to  show  cause  against,  it  (If  no 
sufficient  cause  be  shown  against  it),  fine  him  not 
exceeding  twenty  dollars  to  the  use  of  the  party  for 
whom  he 'was  summoned;  and  the  court  may  pro- 
ceed by  attaching  his  person  to  compel  him  to  at- 
tend and  give  his  evidence:  and  the  witness  shall 
moreover  be  liable  to  any  party  aggrieved  for  dam- 
ages. 4  Min.  Inst  (8d  Ed.)  p.  827;  Va.  Code  1837.  ch. 
164,  §  8854:  W.  Va.  Code,  ch.  180,  S  27. 

And.  if  he  attend,  and  yet  refuse  to  be  sworn,  or 
to  give  evidence,  or  to  produce  any  writing  or  docu- 
ment required,  the  court  may  commit  him  to  jail. 
there  to  remain  until  he  shall,  In  the  custody  of  the 
jailor,  give  such  evidence  or  produce  such  writing 
or  document  4  MId.  Inst  (8d  Ed.),  p.  827,  Va.  Code 
1887,  ch.  164,  8  3860:  W.  Va.  C^de.  ch.  180,  S  28. 

Habeas  Corpus  Ad  Testificandum.— Another  mode 
of  procuring  the  attendance  of  witnesses  In  clvU 
cases,  which,  however.  Is  very  rare.  Is  by  means  of 
a  writ  of  habeas  corpus  ad  testijleandum,  where  the 
witness  Is  In  custody  of  the  law.  and  is  not  at  liberty 
to  obey  a  subpoena.  This  writ  Is  granted  at  discre- 
tion, on  motion  In  open  court,  or  by  the  judge  at 
chambers,  upon  affidavit  stating  the  nature  of  the 
suit  and  the  materiality  of  the  witness.  4  Min.  Inst 
(3d  Ed.)  p.  427. 

Attendance  of  Witnesses  In  Criminal  Cases.— See 
Va.  Code  1887.  ch.  199,  8  4080;  W.  Va.  Code,  ch.  162,  §  1. 
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II.  COnPETBNCY. 

A,  PERSONS  INTERESTED. 

1.  Pabths  to  Rbcord.— Tbe  general  rule  of  tbe 
common  law  was  that  a  party  to  tbe  record  In  a 
civil  suit,  who  bad  any  interest  at  stake  in  the  suit 
could  not  be  a  witness,  either  for  himself  of  for  a 
co-sultor  In  tbe  ca^ise.  The  rule  excluded  a  prochein 
ami,  a  guardian,  an  executor,  or  administrator. 
Murphy  V.  Carter.  28  Oratt.  485:  Coalter  v.  Bryan,  1 
Gratt  80;  Steptoe  v.  Read,  19  Gratt  S. 

And  tbe  liability  of  a  party  even  for  costs  was  suffl- 
cient  to  disqualify  him;  nor  could  he  be  restored  to 
competency  by  either  party  paying  down  a  sum  of 
money  sufficient  to  cover  the  costs,  or  by  the  other 
party  releasing  him  from  paying  them.  Cogbill  v. 
CogbiU.  2  Hen.  &  M.  467;  Tunstall  v.  Withers,  80  Va. 
802. 11  S.  E.  Rep.  566. 

But  it  has  been  held  that  a  mere  naked  trustee  in 
a  deed,  who  is  a  party  to  the  cause,  but  against 
whom  no  claim  can  be  had  either  for  c6sts  or  other- 
wise, is  a  competent  witness.  Harvey  v.  Alexander, 
1  Rand.  210, 10  Am.  Dec  510;  Taylor  v.  Moore,  2Rand. 
63;  Ross  v.  Norvell,  8  Munf.  170, 182;  Eacho  v.  CJosby, 
26  Gratt.  112. 

And  a  man  who  is  made  proekein  ami  to  an  infant 
without  his  knowledge  or  consent  is  not  disqualified 
from  being  a  witness.  Burwell  v.  Gorbln,  1  Rand. 
181,  10  Am.  Dec.  404. 

So,  also,  an  administrator,  to  whom  a  credit  for  a 
sum  of  money  paid  by  him  to  the  guardian  of  one  of 
the  distributees  has  been  allowed  br  a  final  decree 
in  chancery,  is  a  competent  witness  in  behalf  of  the 
ward,  to  prove  the  payment  of  the  money  to  his 
guardian,  though  the  latter  was  no  party  to  the 
decree.    Hooper  v.  Royster.  1  Munf.  110. 

In  an  action  against  a  guardian  for  necessaries 
furnished  his  ward,  the  administrator  of  a  pre- 
vious guardian  is  a  competent  witness  for  the  plain- 
tifls.    Young  v.  Warne.  2  Rob.  420. 

And  in  a  suit  to  establish  a  resulting  trust,  it  has 
been  held  that  two  of  the  defendants,  against  whom 
no  relief  was  prayed  for,  and  who  had  been  dis- 
charged in  bankruptcy,  were  competent  to  testify, 
though  parties  to  the  suit  and  to  the  transactions 
under  review  therein,  and  though  they  co-operated 
with  the  trustee  in  a  devastavit  and  were  liable 
over  to  the  other  defendants.  Moorman  v.  Arthur, 
00  Va.  455. 18  S.  E.  Rep.  860. 

The  creditor  of  a  testator,  whose  debt  has  been 
paid  out  of  the  proceedings  of  a  sale  of  the  dece- 
dent's land,  which  sale  is  afterwards  disaffirmed,  is 
a  competent  witness  to  prove  the  amount  of  his 
debt,  where  he  entered  into  no  covenants  for  the 
sufficiency  of  the  title:  is  not  chargeable  with  any 
fraud;  nor  in  any  way  liable  to  the  purchaser,  the 
executor,  or  the  devisees.  Hudgln  v.  Hudgln,  6 
Gratt  820. 52  Am.  Dec.  124. 
'  But  in  those  cases  in  which  a  party  to  the  record 
had  no  interest  whatever,  either  in  the  subject  of 
the  controversy,  or  In  the  costs  of  the  action,  the 
reason  for  his  incompetency  ceased,  and  he  might 
have  been  examined.  Accordingly,  it  was  held  that 
an  executor  claiming  no  interest  as  devisee  or  leg- 
atee under  the  will,  and  not  having  acted  in  such 
a  way  as  to  subject  him  to  a  decree  for  costs,  was 
a  competent  witness  between  parties  claiming  the 
estate  he  represented;  though  he  was  a  party  de- 
fendant in  the  suit;  though  he  had  settled  his  ac- 
count showing  large  balances  in  his  hands;  and 
though  he  was  entitled  to  a  commission  upon  his 
receipts  and  disbursements.  Coalter  v.  Bryan.  1 
Gratt.  18-80. 

2.  Pbbsons  Not  Pabtiss  to  Rbcobd. 

a.  In  OeneraL^A  person  who  was  directly 
Interested  in  the  result  of  a  suit  was  an 
incompetent  witness    according  to   tbe    rules  of 


the  common  law.  The  policy  of  this  rule  was 
to  exclude  persons,  who  had  a  strong  bias  on 
their  minds,  from  being  placed  in  a  situation 
where  their  interest  might  induce  them  to  depart 
from  the  truth.  Richardson  v.  Hunt,  2  Munf.  148: 
Moon  V.  Campbell.  1  Munf.  600;  Brown  v.  Dicken- 
son, 27  Gratt  604:  Grandstaff  v.  Ridgely,  80  Gratt 
4:  Knick  V.  Knick.  75  Va.  18;  Fant  v.  Fant  17  Gratt 
11;  BarUey  v.  McKlnney,  28  Gratt  751. 

b.  Nature  o/ DisQualififina  Inter eet. 

Interest  In  ReMilt  of  Suit— But  it  was  well  setUed 
that  the  interest  which  would  render  him  incompe- 
tent must  have  been  an  Interest  in  tbe  result  of  the 
suit,  for  though  he  might  feel  a  bias  or  interest  In 
the  struggle,  and  even  have  occasion  to  contest  tbe 
question  in  a  future  action  of  his  own,  yet  this  wotld 
not  exclude  him,  if  the  proceedings  in  the  cause  in 
which  he  testified,  could  not  be  used  as  evidence  for 
or  against  him,  in  any  future  action  to  which  he 
might  be  a  party.  Baring  v.  Beeder,  l  Hen.  &M. 
164;  Richardson  v.  Carey,  2  Rand.  87:  Ross  v.  Nor- 
vell, 8  Munf.  182:  Masters  y.  Vamer,  6  Gratt  168. 
50  Am.  Dec.  114;  Clements  v.  Kyles,  13  Gratt  466; 
Adams  V.  Martin,  8  Gratt  107:  Gilmer  v.  Baker. 
24  W.  Va.  72;  Crothers  v.  Crotkers,  40  W.  Va.  16B, 
20  S.  E.  Rep.   027. 

Direct,  Certain  and  Vested  Interest— Moreover,  as 
the  courts  disfavored  objections  to  the  competency 
of  a  witness  on  the  ground  of  interest  it  was  held 
repeatedly  that  the  interest  to  disqualify  a  per- 
son from  being  a  witness,  must  be  a  direct  certain 
and  vested  interest  in  the  result  of  tbe  cause,  noi 
a  mere  remote  or  contingent  interest  for  this  goes 
rather  to  the  credit  than  to  the  competency  of  wit- 
nesses, and  must  be  left  to  the  consideration 
of  the  jury.  Baring  v.  Reeder.  1  Hen.  &  M.  IM; 
Braxton  v.  Hilyard,  2  Munf.  40:  Barnett  v.  Wat- 
son, 1  Wash.  878;  Stevens  v.  Bransford,  6  Lei^h 
240:  Wilson  y.  Alexander,  0  Leigh  450:  Coalter  v. 
Bryan,  1  Gratt  87;  Steele  v.  Boyd,  6  Leigh  5G0.  See 
Dickinson  v.  Dickinson,  2  Gratt  408. 

Accordingly  the  deputy  sheriff,  who  sold  the  prop- 
erty under  the  execution,  was  not  a  competent  wit- 
ness. In  an  action  in  the  name  of  the  high  sheriff 
upon  the  bond  of  indemnity,  to  prove  that  the  prop- 
erty belonged  to  the  person  against  whom  the  exe- 
cution Issued,  because  his  interest  is  certain,  direct 
and  Immediate.  Carrlngton  v.  Anderson.  6  Munf.  82; 
Wilson  V.  Alexander,  0  Leigh  450,  citing  with  disap- 
proval Brent  v.  Green,  6  Leigh  20;  Stevens  v.  Brans- 
ford,  6  Leigh  246.  Compare  Smith  v.  Trlplett  4 
Leigh  500. 

Legal  Interest— And  the  rule  which  rejected  an 
Interested  witness,  regarded  only  a  legal  interest 
founded  on  legal  rights  and  liabilities,  and  not  snob 
an  interest  inclination  or  bias  as  might  arise  from 
moral  or  honorary  obligations.  Chapman  v.  Hideo. 
2Pat&H.  01,00. 

Belief  by  Witness  That  He  Is  Interested.— It  was  held 
that  if  a  person  acknowledged  that  he  considered 
himself  interested  in  the  event  of  a  suit  he  was  not 
.a  competent  witness,  though,  in  fact  not  interested.* 
Richardson  v.  Hunt,  8  Munf.  148. 

Subsequently  Acquired  Interest  —But  where  a  wit- 
ness was  once  qualified  to  testify,  he  was  not  ren- 
dered incompetent  by  any  Interest  subsequently 
acquired  by  his  own  voluntary  act  or  design,  or  by 
the  voluntary  act  and  design  of  the  party  objectior. 
Chapman  v.  Hlden,  8  Pat  A  H.  01. 

Witness  Testifying  against  Interest.— Where  a  wit- 
ness testified  against  his  own  interest  the  mle  that 
Interest  disqualified  did  not  apply.  Crothers  r. 
Crothers,  40  W.  Va.  160,  20  S.  E.  Rep.  027. 

Interest  of  Witness  Bqual  betweea  Parties. -And  It 
was  held  in  several  cases  that  where  the  Interest  of 
the  witness  was    equal  between    the   parties,  or 
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affainst  tlie  party  in  wliose  favor  his  testimony 
operated,  lie  was  competent.  Bat  to  counterbal- 
ance or  ontweiflrh  an  Interest  In  the  witness  in  favor 
of  the  party  offerlnsr  him  by  an  equal  or  greater 
interest  the  other  way.  this  last  interest  must 
have  been  as  direct  and  immediate  as  the  former. 
Braxton  v.  Hilyard,  2  Munf.  49:  Chapman  v.  Hlden,  2 
Pat.  &  H.  91;  Black  v.  Campbell,  6  W.  Va.  51;  Barlnff 
V.  Reeder,  1  Hen.  &  M.  164;  Brown  v.  Johnson,  IS 
Gratt.  (M4;  Mnrphy  v.  Carter,  28  Gratt  477. 

For  example.  In  an  action  against  one  of  two  obli- 
gors, the  interest  of  the  other  arising  from  the  lia- 
bility to  the  defendant,  for  contribution,  is  more 
direct  and  Immediate  than  his  liability  as  obllffor 
in  the  bond  to  the  obllffee;  and  he  is,  therefore,  an 
incompetent  witness  for  the  defendant  Brown  v. 
Johnson,  18  Gratt.  644. 

But  It  was  held  In  Ware  v.  Stephenson,  10  Leigh 
156.  that  In  assumpsit  for  roods  furnished  a  third 
person,  such  person  was  a  competent  witness  for 
the  plaintiff:  for  he  stood  entirely  Indifferent  be- 
tween the  parties  litigant,  or  if  he  had  any  Interest, 
that  interest  was  acainst  the  party  who  offered  him 
as  a  witness. 

c.  CMtui  Que  TrusterU— As  neither  the  trustee  nor 
the  ceHui  que  trueU  In  a  sale  by  the  trustee.  Is  a  war- 
rantor of  title.  In  the  absence  of  express  contract, 
the  eeetui  que  truet  was  a  competent  witness  for  the 
purchaser.  In  an  action  by  the  latter  to  recover  the 
property.    Petermans  v.  Laws.  6  Lelffh  528. 

d.  Leaatees—Bnl  It  seems  that  a  specific  leeratee 
was  not  a  competent  witness  to  disprove  the  claim 
of  a  creditor  against  the  estate  of  the  testator. 
Temple  v.  Ellett,  2  Munf.  462. 

e.  Mortoaoors.— It  was  held.  In  a  controversy  be- 
tween two  morteraffees,  that  the  mortiraffor  was  not 
a  competent  witness  to  prove  that  the  second  mort- 
g-atree  had  notice  of  a  prior  unrecorded  mortgage. 
Sttlingtons  v.  Brown,  7  Leigh  271. 

And  In  a  suit  by  a  prior  against  a  subsequent 
mortgagee.  In  which  he  claims  priority  over  such 
subsequent  mortgage.  It  was  held  that  the  mort- 
gagor who  was  a  party  to  the  suit,  was  nof  a  com- 
petent witness  for  his  co-parties  and  against  the 
prior  mortgagee,  to  prove  that  such  prior  mortgage 
Is  usurious.    Beverley  v.  Brooke,  2  Leigh  425. 

/.  Orantorg— The  grantor  In  a  deed  of  trust  for 
the  benefit  of  creditors,  was  a  competent  witness 
for  the  claimant  under  the  deed,  to  prove  that  the 
property  levied  on  by  the  officer  under  an  execu- 
tion against  the  grantor.  Is  the  same  conveyed  In 
the  deed.  Kevan  v.  Branch,  1  Gratt.  274:  Patteson 
V.  Ford,  2  Gratt  18. 

o.  Vendort  of  Land.— A  vendor  of  land  according  to 
certain  lines  was  presumed  Interested,  and  there- 
fore Incompetent  as  a  witness  to  establish  those 
lines,  unless  It  appeared  that  he  did  not  warr&nt 
the  title.    Moon  v.  Campbell,  1  Munf.  600. 

h.  Aoentt.— An  agent  Is  a  competent  Witness  to 
prove  his  own  authority  when  It  is  by  parol.  Piercy 
V.  Hedrlck,  2  W.  Va.  468,  98  Am.  Dec.  774. 

Where  a  party  acts  as.  the  agent  for  and  In  the 
name  of  his  principal  In  signing  the  principal's  name 
to  a  promissory  note,  and  whose  Identity  he  makes 
known  at  the  time  of  executing  the  note,  he  Is  not 
personally  liable,  therefore  not  Interested,  and 
hence  was  a  competent  witness  for  the  promisee  In  a 
suit  against  the  principal.  Piercy  v.  Hedrlck,  2  W. 
Va.  468.  98  Am.  Dec.  774. 

If  one,  as  agent  for  another,  purchases  a  bill  of 
exchange  and  endorses  it  to  his  principal,  the  latter 
may  call  the  agent  as  a  witness.  If  he  first  proves 
that  he  was  an  agent  merely.  Murray  v.  Carret  3 
Call   878. 

A  purchasing  agent  was  a  competent  witness  to 
prove  that  his  principal  had  notice  of  an  Incum- 


brance, notwithstanding  such  agent  joined  In  a 
deed  conveying  the  property  to  the  principal  free 
from  the  claim  of  any  person  whatsoever,  for  the 
vendor  himself  may  be  purchasing  agent  for  the 
vendee  by  his  appointment  and  the  vendee,  by 
constituting  him  his  agent  makes  him  a  competent 
witness  to  prove  the  notice.  Blair  v.  Owles.  l  Munf. 
38. 

t.  Oblioor  and  Obliaee.—^he  principal  obligor  In  a 
bond  could  not  be  a  witness  for  his  surety  Jointly 
bound  with  him,  for  the  latter  would  have  recourse 
against  the  former  for  the  whole  recovery  against 
him.  Including  all  subsequent  costs  expended  by 
him.    Jones  v.  Ralne.  4  Rand.  886. 

So,  also,  a  surviving  obligor  was  not  a  competent 
witness  for  a  deceased  co-obligor  In  an  action  on 
their  joint  bond  against  the  personal  representa- 
tive of  the  latter.  Brown  v.  Johnson,  13  Gratt  644. 
And  In  a  controversy  between  the  obligor  and  as- 
signee of  a  bond  on  the  question  of  usury,  it  was 
held  that  the  obligee  was  not  a  competent  witness 
to  prove  the  usury.  GlUlam  v.  Clay,  8  Leigh  690; 
Wise  V.  Lamb,  9  Gratt  294. 

But  the  guarantor,  without  consideration  of  a 
bond,  was  a  competent  witness  for  the  obligors,  to 
prove  that  It  was  given  on  a  usurious  consideration. 
Caldwell  v.  M'Cortney.  2  Gratt  187. 

j.  Principal  and  Surety,-^he  principal  debtor  was 
a  competent  witness  for  the  sureties,  to  prove  an 
agreement  between  the  creditor  and  himself,  which 
discharged  the  surety  from  liability.  Steele  v. 
Boyd.  6  Leigh  547,  29  Am.  Dec.  218;  Armlstead  v. 
Ward.  2  Pat  &  H.  604. 

One  of  two  sureties  In  a  joint  and  several  obliga- 
tion for  the  payment  of  money,  having  received 
from  the  creditor  a  covenant  that  he  shall  never  be 
sued  thereon,  was  a  competent  witness  for  such 
creditor.  In  a  suit  brought  by  blm  as  mortgagee  of 
the  debtor's  land,  to  set  aside  a  sale  and  conveyance 
of  the  land  to  third  persons,  under  a  prior  deed  of 
trust  exec  a  ted  by  the  debtor.  Waggener  v.  Dyer, 
11  Leigh  884. 

k.  Parties  to  NegotitibU  InetrumeniB.^ThiB  subject 
has  been  fully  treated  elsewhere  In  this  series.  See 
monographic  note  on  "Bills,  Notes  and  Checks"  ap- 
pended to  Archer  v.  Ward,  ^  Gratt  622. 

/.  Altorfhey».—The  mere  fact  that  a  person  was  the 
counsel  In  the  cause  for  one  of  the  parties  did  not 
render  him  Incompetent  as  a  witness  for  that  party; 
and  In  order  to  ascertain  whether  he  had  any  Inter- 
est In  the  result  of  the  suitor  to  test  his  credibility, 
It  was  held  that  he  might  be  asked  what  his  fee  was. 
Rea  V.  Trotter,  26 Gratt  686;  Moats  v.  Rymer,  18  W. 
Va.  642.  41  Am.  Rep.  708. 

m.  Parent  and  Child.— A  father  Is  competent  to 
testify  In  behalf  of  his  children,  where  he  has  no 
other  Interest  In  the  controversy  than  that  produced 
by  his  relationship.  This  only  affects  his  credibility. 
Grayson  v.  George.  85  Va.  908. 9  S.  E.  Rep.  13. 

n.  Competency  Rettoredby  Releaee.— At  common  law. 
the  competency  of  a  witness,  disqualified  by  Inter- 
est could  always  be  restored  by  a  proper  release. 
Murray  v.  Carret  8  Call  878;  Mandevllle  v.  Perry. 
6  Call  78:  Richardson  v.  Carey.  2  Rand.  87;. Reynolds 
V.  Stephenson,  11  Leigh  869;  Parrlsh  v.  Parrlsh,  11 
Leigh  626:  Unls  v.  Charlton,  12  Gratt  484:  Chapman 
V.  Hlden,  8  Pat  &  H.  91;  Radford  v.  Fowlkes.  85  Va 
840,  8  S.  E.  Rep.  817;  Black  v.  Campbell,  6  W.  Va.  51. 

An  Interested  witness  who  had  been  examined 
on  a  former  trial  without  being  released,  could  be 
rendered  competent  on  a  subsequent  trial  by  a 
release.  The  objection  only  went  to  his  credit 
Jones  V.  Ralne,  4  Rand.  886. 

But  the  release  of  an  heir  and  distributee  to  the 
I  administrator,  of  all  Interest  In  the  matter  of  c 
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troversy  and  contract  did  not  restore  his  compe- 
tency.   Rowt  V.  Kile,  Glim.  202. 

It  was  held.  In  actions  against  administrators  of 
estates,  that  a  distributee  was  a  competent  witness 
for  the  defendant  if  he  had  made  a  valid  release  of 
all  his  Interest  in  the  estate.  Janey  v.  Blake.  8 
Lelffh  88:  Reynolds  v.  Stephenson,  11  LelGrh  SaO; 
Parrish  v.  Parrlsh,  11  Leifirh  686. 

8.  Grand  Jubobls.— It  seems  that  a  grand  juror  Is  a 
competent  witness  to  prove  that  a  statement  made 
by  a  person  before  the  grand  jury  on  the  flndlng 
of  an  indictment,  is  different  from  the  statement 
made  by  the  same  person  before  the  petit  jury  on 
the  trial  of  the  indictment  Little  v.  Ctom.,  25 
Gratt  9Zl. 

On  the  other  hand,  it  has  been  held  that  a  grand 
juror  cannot  for  any  purpose  be  interrogated  as 
to  his  action  as  a  grand  juror.  State  v.  Baltimore, 
etc.,  R.  R.  Co..  16  W.  Va.  868. 

4.  Petit  Jubors. 

Aff IdavlU  of  Jurors  to  Impeach  Their  Verdict.— The 
general  rule  is  well  settled,  with  but  few.  If  any, 
exceptions,  that  fhe  testimony  of  jurors  is  inadmis- 
sible to  impeach  their  verdict  either  by  showing 
their  own  misconduct  or  by  showing  their  igno- 
rance or  mistake  of  law.  Price  v.  Warren,  1  Hen. 
&  M.  385;  Shobe  v.  Bell.  1  Rand.  89;  Hamsbarger  v. 
Kinney,  6  Gratt  287;  Kolner  v.  Rankin,  11  Gratt 
420:  Bull  V.  Com.,  14  Gratt  614:  Howard  v.  McCall. 
21  Gratt  206:  Read  v.  Com.,  22  Gratt  M6  (in  this 
case  the  affidavit  of  a  third  person,  as  to  what  he 
heard  jurors  say  respecting  their  verdict  was 
held  inadmissible  to  Impeach  it):  Thomas  v.  Jones, 
28  Gratt  383  (affidavit  of  juror  that  he  did  not  con- 
sent to  verdict);  .Steptoe  v.  Flood,  SI  Gratt  328; 
Danville  Bank  v.  Waddill,  31  Gratt  470:  Moses  v. 
Cromwell.  78  Va.  671 ;  Elam  v.  Ck>mmercial  Bank. 
86  Va.  02.  9  S.  E.  Rep.  498:  Buchanan  v.  EUicott  4 
W.  Va.  681;  Lewis  v.  McMullin,  6  W.  Va.  882;  Probst 
V.  Braeunlich,  24  W.  Va.  366;  BarUett  v.  Patton.  38 
W.  Va.  71.  10  S.  E.  Rep.  21,  6  L.  R.  A.  528;  SUte 
v.  Clobbs,  40  W.  Va.  718,  22  S.  E.  Rep.  810;  Graham  v. 
Bank,  45  W.  Va.  701,  82  S.  E.  Rep.  246:  Reynolds  v. 
Tompkins,  28  W.  Va.  229  (affidavits  of  jurors  as  to 
how  they  understood  instructions  of  court). 

And  this  is  so  in  the  case  of  an  issue  out  of  chan- 
cery.   Steptoe  V.  Flood,  31  Gratt  323. 

Reasoas  for  Rule.— The  reasons  why  the  affidavits 
of  jurors  to  impeach  their  own  verdict  should  be 
rejected  are:  1st  because  they  would  tend  to  defeat 
their  own  solemn  acts  under  oath:  2nd,  because 
their  admission  would  open  the  door  to  tamper 
with  juryman  after  they  have  given  their  verdict; 
3rd.  because  they  would  be  the  means,  in  the 
hands  of  a  dissatisfied  juror,  to  destroy  a  verdict  at 
any  time  after  he  had  assented  to  it.  Steptoe  v. 
Flood,  31  Gratt.  328;  Danville  Bank  v.  Waddell,  81 
Gratt  483;  Graham  v.  Bank,  45  W.  Va.  701,82  S.  E. 
Rep.  246. 

But  in  Moffett  v.  Bowman,  6  Gratt  220,  the  testi- 
mony of  jurors  was  received  to  prove  that  they 
rendered  their  verdict  under  a  mistake  as  to  its 
legal  effect    See  Cochran  v.  street  1  Wash.  79. 

Affidavits  of  Jurors  to  Support  Their  Verdict— In 
some  cases  the  affidavits  of  jurors  have  been  re- 
ceived in  support  of  their  verdict  But  even  then, 
they  should  be  received  with  great  caution.  Com.  v. 
McCaul,  1  Va.  Cas.  271;  Kennedy  v.  Com.,  2  Va.  Cas. 
510;  Overbee  v.  Com.,  1  Rob.  756;  State  v.  Cartright 
20  W.  Va.  82;  State  v.  Harrison.  86  W.  Va.  729,  16  S. 
E.  Rep.  982:  Graham  v.  Bank,  46  W.  Va.  701,  32  S.  E. 
Rep.  245. 

lu  Kolner  v.  Rankin,  11  Gratt  431,  the  court  said: 
"I  will  remark  that  while  affidavits  of  jurors  will 
generally  be  received  in  support  of  their  verdict, 
they  will  not  readily  be  received  to  invalidate  it" 
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5.  CHILDREN. 

Qeneral  Rule.— It  may  be  stated  as  a  general  rule, 
that  a  child  of  such  tender  years  and  feeble  intelli- 
gence, as  to  be  legally  irresponsible  for  its  conduct, 
and  as  to  have  no  conception  of  the  religions  or 
moral  significance  of  an  oath,  nor  of  the  pains  and 
penalties  for  false  swearing,  is  not  competent  to 
testify.  State  v.  Michael,  87  W.  Va.  S65.  16  S.  E.  Rep. 
808, 19  Li.  R.  a.  605:  Uthermohlen  v.  Hoggs  Run,  etc. 
Co.,  50  W.  Va.  467.  40  S.  E.  Rep.  410,  88  Am.  St  Rep. 884. 

Presumption  of  Competency.— At  the  age  of  foor- 
teen  every  person  is  supposed  to  have  common 
discretion  and  the  necessary  understanding  of  the 
obligation  of  an  oath,  until  the  contrary  appears; 
but  under  that  age  no  such  presumption  arises. 
Oliver  V.  Com.,  77  Va.  590. 

In  State  v.  Michael,  87  W.  Va.  566, 16  S.  E.  Rep.  808. 
the  court  said:  '*At  fourteen  years  of  age  a 
witness  is  presumed  to  be  competent  under  that 
age,  no  such  presumption  arises.  Under  the  age 
of  six,  presumption  of  incompetency  wonld 
arise,  and  at  the  age  of  five  the  utmost  limit 
would  be  ordinarily  reached,  unless  extra- 
ordinary developments  of  the  mental  and 
religious  faculties  should  be  shown,  to  take 
the   case   out  of  the  ordinary  course  of  nature." 

Infant  undei  Fourteen  Years.— It  is  well  settled. 
however,  that  an  infant  under  fourteen  years  of 
age  may  be  examined  as  a  witness,  provided  he 
sufficiently  appears  to  understand  the  nature  and 
moral  obligation  of  an  oath.  Oliver  v.  Com..  77  Va. 
680. 

node  of  Determining  Capacity  of  Children.— Accord- 
ingly, it  has  been  held  that  when  a  witness  of  ten- 
der years  is  offered  in  a  criminal  case,  and  a  donbt 
is  raised  as  to  the  competency  of  such  witness,  it  is 
the  duty  of  the  court  to  determine  that  question 
upon  a  careful  examination  of  the  witness  as  to  age. 
capacity,  and  moral  and  legal  accountability.  State 
V.  Michael.  87  W.  Va.  565. 16  S.  E.  Rep.  808. 19  L.  R.  A. 
605. 

And  if.  on  the  examination  of  such  witness,  its 
Incompetency  appears,  it  is  the  duty  of  the  court  on 
a  motion,  to  exclude  the  child's  evidence  from  the 
jury;  it  would  be  error  for  the  court  to  refer  the 
question  of  competency  to  the  jury,  either  by  in- 
struction or  otherwise.  State  v.  Michael,  87  W.  Va. 
665,  16  S.  £.  Rep.  803,  19  L.  R.  A.  605. 

Re-examlnatlon  before  Jury  Improper.— Moreover. 
where  the  court  has  once  decided  in  favor  of  the 
child's  competency,  he  cannot  be  examined  before 
the  jury  touching  his  understanding  of  the  obliga- 
tion of  an  oath.    Oliver  v.  Com..  77  Va.  590. 

Test  of  Competency.— The  competency  of  a  child  to 
testify  depends,  not  on  age.  but  on  intelligence. 
Uthermohlen  v.  Bogg's  Run,  etc..  Co.,  50  W.  Va.  457. 
40  S.  E.  Rep.  410,  88  Am.  St  Rep.  884;  Oliver  v.  Com..  77 
Va.590. 

Child  Ten  Years  Old  Held  Competent— In  a  prosecu- 
tion for  rape,  it  has  been  held  that  the  prosecutrix, 
a  child  between  ten  and  eleven  years  old,  is  a  com- 
petent witness;  the  weight  to  which  her  testimony 
is  entitled  being  a  question  for  the  jury.  Oivens  t. 
Com..  29  Gratt  830. 

Child  Five  Years  Old  Held  Incompetent —But  in  SUte 
V.  Michael,  37  W.  Va.  565. 16  S.  E.  Rep.  808.  a  child  of 
five  years,  introduced  on  behalf  of  the  state,  in  a 
prosecution  for  rape,  was  held  incompetent  owing, 
however,  to  the  insufficient  preliminary  examina- 
tion by  the  trial  court  to  determine  its  competency. 
The  court  in  referring  to  the  answers  of  the  child 
made  to  questions  propounded  by  the  trial  jndge. 
said:  "From  none  of  her  answers  can  her  religions 
or  moral  accountability  for  falsehood  be  gathered. 
She  knows  nothing  about  Ood,  nothing  aboat  Christ 
has  had  no  religious  training  or  instruction,  is  onb' 
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five  years  of  a«re.  has  never  been  to  school,  cannot 
read,  does  not  know  the  letters  of  the  alphabet  and 
seems  to  have  been  greatly  nesrlected  by  her  par- 
ents, who  are  from  the  humbler  walks  of  life.'* 

Discretion  of  Trial  Court— The  examination  of  an 
infant  witness  as  to  his  competency  must  be  left  to 
the  discretion  of  the  trial  judere;  and  the  discretion 
will  not  be  reviewed  by  an  appellate  court,  unless 
the  error  of  the  lower  court  be  palpable  and  plain, 
amounting  to  an  abuse  of  discretion.  Uthermohlen 
V.  Boffg-*8  Run.  etc.,  Co.,  SO  W.  Va.  457,  40  S.  E.  Rep. 
411.  88  Am.  St.  Rep.  884:  State  v.  Michael.  87  W.  Va. 
505. 16  S.  £.  Rep.  808.  19  L.  R.  A.  60K. 

Therefore,  where  the  prosecutrix,  in  a  prosecu- 
tion for  rape,  who  was  twelve  years  old,  was  allowed 
to  testify,  the  appellate  court  refused  to  set  aside  a 
verdict  of  conviction  on  the  ground  that  she  was 
too  yonnff  to  understand  the  nature  of  an  oath,  as  it 
appeared  that  she  was  closely  and  critically  exam- 
ined by  the  court  to  determine  her  capacity  and 
competency  as  a  witness,  and  the  jury  were  in- 
stn^ted  that  they  were  the  Judges  of  her  credibility. 
Smith  ▼.  Com.,  86  Va.  024.  9  S.  £.  Rep.  14a 

«.  Idiots  and  Lunatics.— All  persons  who  are  ex- 
amined as  witnesses  must  be  fully  possessed  of 
their  understanding,  that  is,  such  understanding  as 
enables  them  to  retain  in  memory  the  events  of 
which  they  have  been  witnesses,  and  arives  them  a 
knowledge  of  right  and  wrong:  therefore,  idiots 
and  lunatics,  whilst  under  the  influence  of  their 
malady,  not  possessing  their  share  of  understand- 
ing, are  excluded.  Coleman  v.  Com.,  2&Oratt  866,  18 
Am.  Rep.  711. 

But  merely  because  a  witness  is  a  lunatic.  Is  not 
enough  perse  to  exclude  him.  If  at  the  time  of  his 
examination  he  has  a  sufficient  share  of  understand- 
ing to  appreciate  the  nature  and  obligation  of  an 
oath,  to  discern  between  right  and  wrong,  and  to 
retain  in  memory  the  event  of  which  he  has  been 
witness,  he  is  competent  Coleman  v.  Com.,  25 
Gratt.  866. 18  Am.  Rep.  711. 

7.  Want  of  Rblioious  Beuep.— Under  the  Vir- 
frinia  constitution,  no  person  is  incapacitated  from 
being  a  witness,  on  account  of  his  religious  belief. 
Perry  v.  Com.,  8  Gratt  682. 

8.  Infamy. 

Statement  of  Rule.— By  the  common  law,  a  person 
convicted  of  an  infamous  offense  was  incompetent 
afterwards  to  be  a  witness.  These  offenses  were 
treason,  felony,  or  any  misdemeanor  of  the  sort 
known  by  the  term  erinun  falsi.  And  by  statute,  a 
person  convicted  of  felony  shall  not  be  a  witness, 
unless  he  has  been  pardoned  or  punished  therefor, 
and  a  person  convicted  of  perjury  shall  not  be  a 
witness  although  pardoned  or  punished.  Barbour 
V.  Com.,  80  Va.  287:  Va.  Code  1887,  S  8898;  W.  Va. 
Code.  ch.  152. 1  17. 

Felonies.-  A  felony  is  an  infamous  offense.  And  a 
felony  has  been  defined  to  be  such  an  offense  as 
tnayte  punished  by  death  or  confinement  in  the 
penetentiary.  Barbour  v.  Com..  80  Va.  288;  Benton 
T.  Com.,  80  Va,  570,  16  S.  E.  Rep.  725. 

Accordingly,  it  has  been  held  that  a  person  who  is 
tried  and  convicted  of  a  felony,  for  which  he  has 
not  been  pardoned  or  punished,  is  not  a  competent 
witness,  although  the  trial  court  in  its  discretion, 
assesses  his  punishment  at  fine  and  imprisonment 
in  jail.    Benton  v.  Com.,  80  Va.  570.  16  S.  K.  Rep.  725. 

Bat  the  infamous  character  of  a  witness  is  not 
proTen  by  evidence  that  he  is  given  to  rows  and 
to  patting  them  off  on  others.  Briggs  v.  Com.,  82 
Va.  554. 

Petit  Larceny.— At  common  law  a  conviction,  even 
for  peilt  larceny,  rendered  the  party  so  convicted 
Incompetent  to  testify,  because  that  law  recognized 
no  distinction  between  grand  and  petit  larceny,  but 


considered  both  felonies.  In  Virginia,  however, 
the  statutes  establish  a  distinction  between  these 
two  offences,  and  make  petit  larceny  a  misde- 
meanor. Therefore,  a  conviction  for  petit  larceny 
does  not  disqualify  a  witness  from  testifying  in  Vir- 
ginia, although  the  conviction  took  place  in  another 
state.  Uhl  v.  Com.,  6  Gratt  706:  Barbour  v.  Com..  80 
Va.287. 

Perfury.— A  conviction  of  perjury,  forever  dis- 
qualifies the  party  from  testifying,  and  neither 
pardon  nor  punishment  restores  competency  to  the 
witness.  Va.  Code  1887,  ch.  190.  I  8898:  W.  Va. 
Code,  ch.  158.  §  17. 

On  the  trial  of  an  indictment  for  perjury,  the 
commonwealth  offered  as  a  witness  a  person 
against  whom  a  civil  action  was  pending,  and  in 
which  action  the  defendant  in  the  indictment  had 
been  summoned  as  a  witness  for  the  opposite  party. 
It  was  held,  nevertheless,  that  the  witness  so  offered 
for  the  commonwealth  had  no  such  interest  in  the 
prosecution  as  rendered  him  Incompetent  to  testify, 
although  it  would  be  to  his  advantage  to  get  rid  of 
the  accused  as  a  witness  against  him,  which  would 
be  the  effect  of  the  accused  being  convicted  of 
perjury.    Com.  v.  Hart  2  itob.  819. 

5entence  Necessary  to  Disqualify.— A  person  found 
guilty  of  an  infamous  offence,  but  not  sentenced,  is 
a  competent  witness.  Brown  v.  Com.,  86  Va.  085,  11 
S.  E.  Rep.  799:  Woods  v.  Com.,  86  Va.  929, 11 S.  £.  Rep. 
798. 

Wort  Virginia  Stotnto.— And,  in  West  Virginia,  a 
person  convicted  ot  a  felony  and  sentenced  therefor, 
except  it  be  for  perjury,  may,  by  leave  of  the  court, 
be  examined  as  a  witness  in  any  criminal  prosecu- 
tion, though  he  has  not  been  pardoned  or  punished 
therefor.  State  v.  Hatfield,  48  W.  Va.  661,  87  S.  E. 
Rep.  626. 

Endurance  of  Punishment.— Where  a  convict  has 
undergone  the  punishment  or  Imprisonment  in  the 
penitentiary  under  his  sentence,  the  statute  restores 
to  him  competency  as  a  witness.  State  v.  WiUiams. 
14  W.  Va.  851. 

Crimes  Committed  In  Penitentiary.— Under  the  58th 
section,  1  Rev.  Code.  680,  providing  that  when  a 
crime  is  committed  in  the  penitentiary,  the  judge 
shall  require  the  keeper  to  produce  the  accused, 
together  with  any  other  person  confined  therein 
"  who  may  be  witnesses  either  for  the  common- 
wealth or  for  the  party  charged.  "  it  was  held  by  a 
divided  court  that  on  the  trial  of  a  convict  from 
the  penitentiary,  for  a  felony  committed  in  the  pen- 
itentiary, another  convict  confined  there  for  a  fel- 
ony is  a  competent  witness  for  the  prosecution. 
Johnson  v.  Com.,    2  Gratt  561. 

0.  ACCOMPL.ICB8.— It  is  well  settled  that  an  accom- 
plice, who  has  not  been  convicted  and  sentenced  for 
an  infamous  offence,  is  a  competent  witness  on  the 
trial  of  his  associate  in  crime:  and  the  accused  may 
be  convicted  on  the  uncorroborated  testimony  of 
the  accomplice,  the  jury  being  the  judges  of  his 
credibility.  Byrd  v.  Com.,  2  Va.  Cas.  490;  Brown 
V.  Com..  2  Leigh  769;  Oliver  v.  Com.,  77  Va.  590; 
Dove  V.  Com..  82  Va.  801;  Woods  v.  Com..  86  Va.  929, 11 
S.  E.  Rep.  798;  Brown  v.  Com..  86  Va.  985, 11  S.  E.  Rep. 
799;  State  v.  Betsall,  11  W.  Va.  704;  State  v.  Thomp- 
son. 21  W.  Va.  757. 

And  although  such  testimony  is  suspicious,  and 
emanates  from  a  bad  source,  the  trial  court  cannot 
properly  instruct  the  jury  as  tb  the  weight  of  such 
evidence.  State  v.  Betsall.  11  W.  Va.  704:  State 
V.  Thompson,  21  W.  Va.  756.  But  see  Brown  v. 
Com.,  2  Leigh  777.  where  the  court,  in  speak- 
ing of  the  credibility  of  an  accomplice,  said:  **  The 
question  of  his  credibility  may  surely  be  left  to  the 
determination  of  the  jury  under  the  superintendence 
of  t?u  judge  who  tries  the  cause."' 
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It  basbeenbeld  that  tbonsrh  an  accomplice  bas 
been  foand  irailty,  yet  if  be  bas  not  been  sentenced 
be  Is  competent  Brown  v.  Com.,  86  Va.  986,  11  S. 
£.  Rep.  799;  Woods  v.  Com..  86  Va.  929,  11  S.  E.  Rep. 
798. 

Nor  does  tbe  admissibility  of  an  accomplice  de- 
pend on  tbe  ancient  and  exploded  doctrine  of  ap- 
provement Byrd  v.  Com.,  2  Va.  Cas.  490;  Oliver 
V.  Com. ,  77  Va.  59a 

Joint  Indictment.— It  was  tbe  rule  at  common  law, 
and  in  Virsrinia  formerly,  tbat  wben  two  persons 
were  jointly  Indicted  for  tbe  same  offence,  a  party 
in  tbe  same  indictment  was  not  a  competent  wit- 
ness for  bis  defendant,  unless  be  bad  been  first  ac- 
quitted, wbetber  tbey  were  Jointly  or  severally 
tried.     Campbell  v.  Com. ,  2  Va.  Cas.  814. 

But  tbe  present  rule  is  tbat  wbere  two  persons 
are  Jointly  indicted  for  tbe  same  offence,  but  sep- 
arately tried,  tbe  one  not  tben  tried,  and  bis  wife, 
are  competent  witnesses  for  or  against  tbe  one  on 
triaL  Lazier  v.  Com.,  10  Oratt  706:  Smitb  v.  Com., 
90  Va.  760, 19  S.  £.  Rep.  843.     See  Va.  Code  1887.'  S  8900. 

Right  of  Accomplice,  Turning  State's  Evidence,  to 
Pnrdon.— In  Virgrinia,  it  bas  been  beld  tbat  even 
tbouffb  an  accomplice,  called  as  a  witness  for  tbe 
commonwealth  on  tbe  trial  of  bis  associates,  volun 
tarily  gives  evidence,  and  fully,  candidly  and  im- 
partially discloses  tbeir  guilt  as  well  as  bis  own,  be 
will  yet  bave  no  legal  right  to  a  pardon  for  bis  own 
guilt    Com.  V.  Dabney,  1  Rob.  696. 

10.  Pkosscutobs.— It  has  been  beld  tbat  tbe 
prosecutor  in  an  indictment  for  assault  and  bat- 
tery, is  a  competent  witness  for  tbe  commonwealth, 
though  liable  for  costs  in  case  tbe  defendant  is 
acquitted.  Baker  v.  Com.,  2  Va.  Cas.  868;  Gilliam  v. 
Com.,  4  Leigh  688. 

11.  Nboboes.— In  Virginia,  it  seems  tbat  a  negro, 
that  is,  a  person  of  one-fourth  or  more  negro  blood, 
was  incompetent  as  a  witness  on  the  trial  of  a  white 
man.  Dean  v.  Com.,  4  Oratt  Ml.  See  Winn  v. 
Jones,  6  Leigh  74:  Hopper  v.  Com.,  6  Gratt  684. 

But  in  West  Virginia  no  person  is  incompetent  to 
testify  on  account  of  race  or  color.  W.  Va.  Code 
cb.  130.  S  24. 

12.  INTBBPBBTBRS.— It  Is  provided  by  statute  tbat 
interpreters  may  be  sworn  truly  to  interpret  wben 
necessary.  Va.  Code  1887,  cb.  164,  S  8857;  W.  Va. 
Code,  ch.  ISO,  S  30. 

18.  Husband  and  Wife.— A  full  treatment  of  this 
subject  will  be  found  elsewhere  in  this  series.  See 
monographic  note  on  *'Husband  and  Wife"  appended 
to  Cleland  v.  Watson,  10  Gratt  169. 

III.  DETBRMININO  THE  QUESTION  OP  COnPETBNCY 
AND  CREDIBILITY. 

A.  TIME  FOR  MAKING  OBJECTION  TO  COMPE- 
TENCY. 

Before  Direct  Examination.— The  general  rule  is 
tbat  an  objection  to  the  competency  of  a  witness 
must  be  taken  before  the  examination  in  chief; 
but  tbe  rule  is  not  inflexible.  Hill  v.  Postley,  90  Va. 
200.  17  S.  E.  ^el>.  946;  Spence  v.  Repass,  94  Va.  716,  27 
S.  E.  Rep.  §83. 

For  example,  it  has  been  held,  that  an  objection 
to  the  competency  of  a  witness  is  not  necessarily 
waived,  because  not  made  before  tbe  examination 
in  chief.  Hill  v.  Postley.  90  Va.  200. 17  S.  E.  Rep.  946; 
Warwick  v.  Warwick,  81  Gratt  70. 

Alter  Crods-Bxamination.— But  wbere  a  party,  with 
knowledge  of  the  incompetency  of  a  witness,  cross- 
examines  him  ifpon  tbe  issues  involved,  without 
objection  to  his  competency,  be  will  not  be  per- 
mitted afterwards  to  object  to  bis  competency. 
Hord  V.  Colbert  28  Gratt  49;  Neilson  v.  Bowman, 
29  Gratt  782;  Pillow  v.  Southwest  Virginia,  etc.,  Co.. 
«2  Va.  144,  28  S.  £.  Rep.  82;  Smitb  v.  Profltt  83  Va. 


882,  1  S.  E.  Rep.  67;  Spence  v.  Repass,  94  Va.  716, 27  &. 
E.  Rep.  588. 

It  bas  been  beld.  however,  tbat  where  an  objec- 
tion to  the  competency  of  a  party  as  a  witness  Is- 
written  at  tbe  commencement  of  the  deposition,  the 
objection  is  not  waived  by  the  cross-examination. 
Neilson  v.  Bowman,  20  Gratt  788,  citing  Statham  v. 
Ferguson.  25  Gratt  28. 

In  Appellate  Court.— In  Virginia,  objection  to  tbe 
competency  of  a  witness  cannot  be  taken  for  tbe 
first  time  in  the  appellate  court  Simmons  v.  Sim- 
mons, 88  Gratt  452;  McVeigh  v.  Chamberlain,  94  Va. 
78,  26  S.  E.  Rep.  895;  Baxter  v.  Moore,  5  Leigh  219. 

But  tbe  rule  is  otherwise  in  West  Virginia.  Rose 
V.  Brown.  11  W.  Va.  122;  Martin  v.  Smith,  26  W.  Va. 
680;  Longv.  Ferine,  41  W.  Va.  814.  28  S.  E.  Rep.  611. 

B.  EXAMINATION  ON  VOIR  DIRE.— In  one  case, 
a  witness  was  offered  to  be  introduced,  but  was  ob- 
jected to  as  being  interested,  and  vroof  aliunde  of  his 
interest  was  introduced.  He  was  then  examined  by 
the  party  offering  him  on  bis  voir  dire  to  show  tbat 
be  had  no  interest,  and  this  was  objected  to  by  tbe 
other  party;  but  before  he  was  sworn  in  chief,  a 
deed  was  Introduced  which  showed  tbat  be  had  no 
interest.  Tbe  court  beld  tbat  even  if  it  was  error 
to  examine  the  witness  on  his  voir  dire  after  his  in- 
terest had  been  shown  by  evidence  aliunde,  the  error 
was  cured  by  the  introduction  of  tbe  proof  of  bis 
want  of  Interest  before  be  was  sworn  in  cblef. 
Harrison  v.  Mlddleton.  11  Gratt  627. 

C.  EXTENT  OF  COMPETENCY.— A  witness  is  not 
competent  for  one  purpose  only;  if  be  is  competent 
at  all,  he  may  be  examined  upon  all  questions  perti- 
nent to  the  issue.  Steptoe  v.  Read,  19  Gratt  1:  Car- 
ter V.  Hale,  82  Gratt  119;  Brock  v.  Brock,  92  Va  173. 
28  S.  E.  Rep.  224;  Hoge  v.  Turner,  96  Va.  624, 3S  S.  E. 
Rep.  291. 

It  was  held  in  a  West  Virginia  case,  however,  tbat 
a  witness  may  be  competent  to  testify  concemlng^ 
some  of  tbe  facts  in  issue,  though  incompetent  as  to 
others.  South  Branch  R.  Co.  v.  Long,  48  W.  Va.  181, 
27  S.  E.  Rep.  297. 

D.  PROVINCE  OF  COURT. 

1.  COMPBTBNCY  OF  WITNESS.— The  Questiou  of  tbe 
competency  of  a  witness  is  for  the  court  because  it 
is  a  question  of  legal  ascertainment  requiring  wis- 
dom, knowle'dge  and  experience.  Coleman  v.  Com.. 
26  Gratt  865. 18  Am.  Rep.  711;  State  v.  Michael.  87  W. 
Va.  665. 16  S.  E.  Rep.  808. 

E.  PROVINCE  OF  JURY. 

1.  Cbbdibiljty  OJ"  Witness.— But  the  credibility 
of  a  witness  is  a  question  for  tbe  jury.  Akers  v. 
DeWitt  41  W.  Va.  229,  28  S.  E.  Rep.  669;  Harrison  v. 
Brock.  1  Munf .  22;  I^yles  v.  Com..  88  Va.  396,  18  S,  B. 
Rep.  802;  State  v.  Musgrave,  48  W.  Va.  672.  28  S.  E. 
Rep.  813;  Hash  v.  Com..  88  Va.  172,  13  S.  E.  Rep.  898. 

IV.  INCOMPBTBNCY  RBMOVBD  BY  STATUTB. 

A.  IN  CIVIL  CASES.— The  incompetency  of  par- 
ties or  persons  interested  in  tbe  event  of  an  action, 
to  testify,  has  been  removed  by  statute.  W.  Va- 
Code.  ch.  180,  §  28;  Va.  Code  1887,  ch.  164,  S  8845:  Gor- 
don V.  Funkhouser  (Va.),  42  S.  E.  Rep.  677. 

Under  tbe  statute  in  West  Virginia,  it  has  been 
held  that  a  party  to  a  civil  action  may  testify  in  be- 
half of  himself,  or  of  any  other  party,  to  prove  the 
conditions  upon  which  a  bond  was  delivered.  New- 
lln  V.  Beard.  6  W.  Va.  110. 

B.  IN  CRIMINAL  CASES. 

1.  Right  op  Aocubed  to  Testify.— The  sutntcs 
likewise  provide,  that  tbe  accused,  on  trial  for  a 
felony  or  misdemeanor,  may.  at  his  election,  testify 
in  his  own  behalf.,  W.  Va.  Code.  ch.  152.  f  1»:  Va. 
Code  1887.  S  3897. 

Purpose  of  Stotute.— It  has  'been  said  tbat  the  sole 
purpose  of  this  enactment  was  to  give  the  accused 


^EUi  opportunity  to  testify  or  not  as  his  interests 
miffht  dictate.  It  was  not  Intended  to  deprive  him 
-of  that  riffht,  which  he  had  before  the  passage  of 
the  statute,  to  deny  his  ffuilt  and  rely  upon  the  leral 
presumption  of  innocence  attaching  to  every  person 
•charred  with  crime.    Price  v.  Com.,  77  Va.  398. 

May  Testify  u  to  His  Peelings.— And  since  the  pas- 
sasre  of  the  statutes  permitting  the  prisoner  to  tes- 
tify in  his  own  behalf,  it  has  been  held  that  he  is  a 
competent  witness,  in  a  murder  case,  to  testify  to 
the  state  of  his  own  feelings  when  the  fatal  act  was 
-committed,  his  testimony  to  be  taken  for  what  the 
jury  may  think  it  worth.  State  v.  Evans.  83  W.  Va. 
417.  10  S.  £.  Rep.  792. 

Thus,  where  a  person  indicted  for  shooting  another 
with  intent  to  maim,  etc.,  takes  the  stand  in  his  own 
behalf,  he  ma^  be  asked  with  what  intent  he  shot 
at  the  person  he  tried  to  shoot.  State  v.  Meadows, 
18  W.  Va.  660. 

Revocatloa  of  Uqoor  License.— But,  even  before 
the  enactment  of  the  statute,  giving  the  accused  a 
right  to  testify  in  his  own  behalf,  it  was  held  that 
the  defendant,  in  a  proceeding  against  him  to  re- 
voke his  license  to  sell  liquor,  was  competent  to 
testify  in  his  own  behalf;  those  proceedings  being 
•civil  in  their  nature.    Cherry  v.  Com.,  78  Va.  876. 

a.  Crot9~BxanUncUion  of  Accused.— Where  the  ac- 
cused takes  the  stand  and  testifies  in  his  own  be- 
half he  must  submit  to  cross-examination  like  all 
other  witnesses,  in  order  to  test  the  truth  of  state- 
ments made  by  htm  on  his  examination  in  chief. 
Watson  V.  Com.,  87  Va.  808,  18  S.  E.  Rep.  23.  See 
State  V.  Meadows,  18  W.  Va.  668;  State  v.  Lowry,  42 
W.  Va.  206,  24  S.  E.  Rep.  561. 

2.  COHHKNT  BT  PBOSBCUTING  ATTORNEY  ON  FaIL- 

UBB  or  Defendant  to  Testify.— But  the  statutes 
expressly  provide  that  the  failure  of  the  accused  to 
testify  shall  create  no  presumption  against  tiim, 
nor  be  the  subject  of  comment  by  the  prosecuting 
attorney.  Va.  Code  1887.  §  3897;  W.  Va.  Code.  ch. 
J6a.  S19:  Price  V.  Com..  77  Va.  898:  State  v.  Greer, 
22  W.  Va.  800. 

Instances  of  Remarks  Held  Not  improper.— in  one 
x^ase,  where  the  prosecuting  attorney,  in  argument 
before  the  Jury,  alluded  to  the  failure  of  the  accused 
to  testify  in  his  own  behalf,  the  court  refused  to 
reverse  a  Judgment  of  conviction,  and  grant  a  new 
trial,  because  the  prosecuting  attorney,  upon  ex- 
ception by  the  defendant's  counsel,  withdrew  his 
remarks  and  asked  the  Jury  not  to  consider 
them,  and  (he  court  declared  the  remarks  Improper, 
and  directed  the  Jury  to  disregard  them.  State  v. 
Chisnell,  86  W.  Va.  669, 15  S.  E.  Rep.  412. 

And  where  the  prosecuting  attorney  remarked 
that,  although  he  had  no  right  to  swear  any  man 
accused  of  crime,  he  had  the  right  to  prove  his 
statements,  it  was  held  that  there  had  been  no 
violation  of  the  statute.  Sawyers  v.  Com.,  88  Va. 
366.  18  S.  E.  Rep.  706. 

Nor  is  it  a  violation  of  the  statute  for  the  prosecut- 
ing attorney  to  remark  that  the  prisoner  had  not 
accounted  for  his  whereabouts  at  the  time 
of  the  homicide,  nor  for  his  flight  from  the 
state,  for  these  remarks  have  no  reference  to 
the  failure  of  the  accused  to  testify.  Sutton  v. 
Com.,  85  Va.  128,  7  S.  E.  Rep.  823. 

Remarks  by  Prosecuting  Attorney  to  Prisoner's 
Connsel.— Where  a  witness  for  the  state,  after  his 
examination  In  chief,  was  turned  over  to  the  pris- 
oner's counsel  for  cross-examination,  and  the 
prosecuting  attorney  suggested  to  the  prisoner's 
counsel,  in  the  hearing  of  the  Jury,  that  they  could 
prove  a  certain  fact  by  their  own  parties  when  they 
were  put  on  the  stand,  which  they  were  now 
attempting  to  prove  by  their  witness  on  cross-exam- 
ination, it  was  held  that  this  suggestion  by  the 
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prosecuting  attorney  could  not  be  considered  as  a 
reference  made  to  or  comment  upon  the  prisoner's 
failure  to  testify  in  his  own  behalf,  or  as  falling 
within  the  inhibiUng  clause  of  1 19,  ch.  153.  of  the 
West  Virginia  Code,  because  the  time  had  not  yet 
arrived  when  the  prisoner  could  have  introduced 
himself  as  a  witness,  and,  of  course,  before  that 
time  no  comment  could  be  made  on  his  failure  to 
testify.  The  statute  contemplates  an  opportunity 
having  been  afforded  the  prisoner  to  testify,  and 
his  failure  to  avail  himself  of  it,  and  then  forbids 
any  comment  State  v.  Ice,  34  W.  Va.  844,  12  S.  E. 
Rep.  696. 

a.  Time/or  MaHno  Objection— But  an  objection  to 
comments  by  the  prosecuting  attorney  on  the  fail- 
ure of  the  accused  to  testify,  comes  too  late  after 
verdict,  if  the  court  can  see  that,  under  all  the  cir- 
cumstances, a  proper  verdict  has  been  rendered. 
Price  V.  Com.,  77  Va.  898. 

C.  TRANSACTIONS  WITH  DECEDENTS. 

1.  In  General.— The  statutes  in  Virginia  and  West 
Virginia,  in  removing  the  incompetency  of  parties 
or  persons  interested  in  the  event  of  an  action, 
suit  or  proceeding  to  testify,  provided  that  where 
one  of  the  parties  to  a  transaction  or  communication 
is  dead  or  otherwise  incompetent  to  testify,  then  the 
other  parly  to  such  transaction  or  communication 
shall  not  be  permitted  to  testify.  W.  Va.  Code,  ch. 
130. 1 23;  Va.  Code  1887, 1 8349. 

Purpose  of  Enactments.— The  plain  purpose  of  these 
statutes  was  to  declare  that  where  the  lips  of  one 
party  to  the  original  contract  or  transaction  which 
Is  the  subject  of  Investigation,  are  closed  In  death, 
the  adverse  party  shall  not  speak  at  all,  thus  putting 
the  parties  on  terms  of  equality  in  regard  to  the  op- 
portunity of  giving  testimony.  Grigsby  v.  Simpson. 
28  Gratt  348. 

Does  Not  Create  New  Incompetency.— This  statute, 
however,  was  not  Intended  to  create  any  new  In- 
competency in  witnesses  to  testify,  not  previously 
existing;  but  only  to  continue.  In  certain  cases,  the 
old  Incompetency  of  the  common  law.  Therefore, 
a  witness,  competent  to  testify  at  common  law.  is 
competent  under  the  statute.  Reynolds  v.  Calla- 
way, 81  Gratt  436;  Goodell  v.  Gibbons,  91  Va.  608,  22 
S.  E.  Rep.  5W:  Crothers  v.  Crothers.  40  W.  Va  169.  20 
S.  E.  Rep.  927:  Oliver  v.  Hayes.  1  Va.  Dec.  182;  Mutual 
Life  Ins.  Co.  v.  Oliver.  95  Va.  445.  28  S.  E.  Rep.  594; 
Radford  v.  Powlkes.  85  Va.  820,  8  S.  E.  Rep.  817:  Borst 
V.  Nalle,  28  GratL  434. 

Accordingly,  it  has  been  held  that  persons  inter- 
ested may  testify  against  their  Interest  under  these 
statutory  provisions,  as  they  were  competent  to  this 
extent  even  at  common  law.  The  statutes  only  pro- 
hibit them  from  testifying  in  their  own  behalf. 
Burkholderv.  Ludlam,  30  Gratt.  256;  McMechen  v. 
McMechen,  17  W.  Va.  688;  Beall  v.  Shaull,  18  W.  Va. 
268;  Crothers  v.  Crothers,  40  W.  Va.  169,  20  S.  E.  Rep. 
927;  Coffman  v.  Hedrick,  33  W.  Va.  119,  9  S.  E.  Rep. 
6& 

And  it  has  been  held  that,  in  an  action  against  an 
executor  for  the  price  of  lumber  sold  to  the  defend- 
ant's testator  in  his  lifetime,  the  plaintiff's  agent, 
who  sold  and  delivered  the  lumber,  is  competent  to 
testify  for  the  plaintiff  as  to  tht  transaction,  be- 
cause he  would  have  been  a  competent  witness  at 
common  law.  Goodell  v.  Gibbons,  91  Va  608,  22'  S.  E. 
Rep.  504. 

Nature  of  Disqualifying  Interest— It  also  follows 
necessarily,  that  a  person  who  is  not  a  party  to  the 
record,  and  has  no  interest  in  the  result  of  the  suit, 
nor  in  the  record  as  an  instrument  of  evidence,  is 
not  disqualified  by  the  statute,  because  we  have 
seen  that  he  was  competent  under  such  circum- 
stances even  at  common  law.  Boyst  v.  Nalle,  28 
Gratt    423;    Huffmans  v.   Walker.  26   Gratt   314; 
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Knlck  V.  Knlck.  75  Va.  12;  Gilmer  v.  Baker.  24  W. 
Va.  72;  Crothers  v.  Crothers,  40  W.  Va.  189,  20  S.  E. 
Rep.  927. 

But  where  one  party  to  a  contract  is  dead,  the 
otber  belnsr  a  party  to  the  suit  and  liable  for  costs, 
thoaffh  a  discharffed  bankrupt,  is  net  competent  to 
testify.  Tunstall  v.  Withers,  86  Va.  892, 11  S.  E.  Rep. 
565,  citinff  and  distingnlshidff  Reynolds  y.  Callaway, 
31  Gratt.  486.  for  in  that  case  the  discharged  bank- 
rupt was  not  a  party  to  the  suit 

Where  A.  purchased  for  valuable  consideration, 
property  of  B.  which  is  afterwards,  by  the  terms  of 
the  sale,  conveyed  to  C.  and  C.  promised  in  consid- 
eration thereof,  to  pay  a  debt  due  from  A.  to  D.,  it 
was  held  that  B.  after  C's  death,  is  a  competent 
witness  to  prove  C's  promise,  as  he  is  not  a  party  to 
the  suit  and  is  not  interested.  Hooper  v.  Hooper,  82 
W.  Va.  626, 9  S.  E.  Rep.  987. 

Interest  Is  Result  of  Proceeding.— And  the  statute 
hacs  not  changed  the  common-law  rule,  that  to  ex- 
clude a  witness  he  must  have  an  interest  to  be 
affected  by  the  result  of  the  proceeding:  an  inter- 
est in  the  question  litigated  merely,  does  not  exclude 
him. ^Gilmer  v.  Baker.  24  W.  Va.  72;  Crothers  v. 
Crothers,  40  W.  Va.  169.  20  S.  E.  Rep.  927;  Lawson  v. 
Zinn.  48  W.  Va.  312,  37  S.  E.  Rep.  612. 

But  although  a  party  to  a  suit  is  interested  only 
to  the  extent  of  costs,  that  is  sufficient  to  disqualify 
him.  TunsUll  v.  Withers,  86  Va.  892,  11  S.  E.  Rep. 
565. 

Test  of  Competency.— The  test  of  competency  of  a 
party  under  the  Virginia  statute,  is  not  the  fact  to 
which  such  party  is  called  to  testify,  but  the  con- 
tract or  other  transaction  which  is  the  subject  of 
investigation.  Grigsby  v.  Simpson.  28  Gratt  848; 
Grandstaff  v.  Rldgely.  80  Gratt.  18;  Mutual  Life  Ins. 
Co.  V.  Oliver.  95  Va.  446.  28  S.  E.  Rep.  594. 

And  it  has  been  held  repeatedly,  that  the  test  of 
the  admissibility  of  testimony  under  the  West  Vir- 
ginia statute  is,  does  it  tend  to  prove  what  the  real 
transaction  between  the  parties  was.  If  so,  it  is 
not  admissible.  Fouse  v.  Gilflllan,  46  W.  Va.  213,  32 
S.  E.  Rep.  178;  Poling  v.  Huffman,  48  W.  Va.  639.  37  S. 
E.  Rep.  526;  Paxton  v.  Paxton,  38  W.  Va.  616,  18  S. 
E.  Rep.  766. 

2.  WHO  ABE  DlSQUALTFISD. 

a.  Partiet  to  Action. 

(I)  Rule  In  West  Virginia.— In  West  Virginia,  no 
party  to  an  actioji.  nor  any  person  Interested  in  the 
event  thereof,  shall  be  examined  as  a  witness  in  his 
own  behalf  in  regard  to  any  personal  transaction  or 
communication  between  such  witness  and  a  person 
at  the  time  of  such  examination  deceased,  against 
the  personal  representative,  heir  at  law,  next  of  kin, 
asi^Ignee,  legatee,  devisee  or  survivor  of  such 
deceased  person.    W.  Va.  Code,  ch.  130,  §  23. 

When  Adverse  Rarty  Competent— Unless  such  per- 
sonal representative.  Carter  v.  Gill,  47  W.  Va.  504,  35 
S.  E.  Rep.  828,  heir  at  law,  Metz  v.  Snodgrass,  9  W. 
Va.  190,  or  other  beneficiary  be  first  examined  on 
his  own  behalf  in  regard  to  the  same  transaction  or 
communication. 

But  when  executors,  heirs,  or  other  beneficiaries 
claiming  under  a  deceased  person,  testify  in  their 
own  behalf  as  to  transactions  or  commuuicatlons 
had  with  tbedecedent,  the  testimony  of  the  adverse 
party  must  be  confined  to  a  rebuttal,  denial  or  ex- 
planation of  the  testimony  given  by  the  executor, 
heir,  or  other  beneficiary,  and  he  cannot  be  per- 
mitted to  go  beyond  this  and  give  substantive 
testimony  as  to  such  personal  transaction  or  com- 
munication had  by  him  with  the  deceased  person 
and  thus  prove  and  establish  his  claim  against  the 
estate  of  the  decedent  by  his  own  testimony.  Kim- 
mel  V.  Shroyer,  28  W.  Va.  510;  Zane  v.  Fink,  18  W. 
Va.  696. 


Thus,  where  the  heir  of  a  deceased  person  has 
been  allowed  to  testify  to  a  personal  transaction 
between  the  decedent  and  the  defendant,  which 
tends  to  fix  liability  on  the  defendant,  then  the  latter 
is  entitled  to  testify  in  his  own  behalf,  in  respect  to 
the  transaction  testified  to  by  the  heir,  but  not  as 
to  any  other  transaction  had  personally  with  the 
decedent    Metz  v.  Snodgrass,  9  W.  Va.  190. 

And  in  a  suit  brought  by  the  legal  heir  of  a  tesu- 
tor  against  his  devisee  and  legatee  to  set  aside  the 
will,  it  was  held  that  the  defendant  is  not  com- 
petent to  testify  in  his  own  behalf,  on  cross-exami- 
nation by  his  counsel,  as  to  conversations  or 
communications  had  by  him  personally  with  the 
deceased,  when  he  was  not  examined  in  chief  by 
the  legal  heir  as  to  these  conversations  or  com- 
munications, but  the  conversation  or  communica- 
tion was  entirely  new  matter  introduced  by  the 
defendant  in  his  own  behalf.  It  was  unnecessary 
to  decide  in  this  case  how  far  the  defendant  might 
testify  in  his  own  behalf  on  cross-examination,  as 
to  transactions  or  communications  had  personally 
with  the  deceased  party,  when  such  evidence  is  in 
explanation  of  facts  drawn  from  him  on  his  exami- 
nation in  chief.    French  v.  French,  14  W.  Va.  46a 

Cases  In  Which  SUtute  Has  Been  Applied.— Where  a 
written  contract  dividing  land  specified  a  fence  as 
a  line,  and  on  the  day  of  the  contract  just  after  its 
signing,  one  of  the  two  parties  surveyed  the  lines, 
fixing  a  certain  fence  as  the  one  referred  to  in  the 
contract  it  was  held  that  he  cannot  after  the  death 
of  the  other,  give  evidence  denying  the  fixing  of 
that  fence  as  a  line.  Anderson  v.  Jarre tt  48  W.  Va. 
246.  27  S.  £.  Rep.  348. 

And  conversations  held  with  a  deceased  person  at 
any  time,  though  not  on  the  subject  in  controversy, 
but  which  simply  tend  to  prove  facte  which  would 
go  to  show  that  the  subjects  in  controversy  should 
be  decided  against  the  representatives  of  the  de- 
ceased, cannot  be  proven  by  the  adverse  party  with 
whom  the  alleged  conversations  were  held.  An- 
derson V.  Cranmer,  11  W.  Va.  662. 

Directors  and  Stockholders  of  Corporation.— it  has 
been  held  that  directors  and  stockholders  of  a  cor- 
poration are  incompetent  to  testify  against  the  ad- 
ministrators and  heirs  at  law  of  a  deceased  person 
in  favor  of  such  corporation,  as  to  any  communica- 
tion had  with  such  deceased  person  In  their  official 
capacity  as  such  directors,  unless  such  adminis- 
trator and  heirs  at  law  are  examined  as  to  such 
communications  or  transaction  in  their  own  behalf, 
or  the  testimony  of  such  deceased  person  touching 
the  same  is  given  in  evidence.  Huntington,  etc..  Co. 
V.  Thornburg,  46  W.  Va.  99.  38  S.  E.  Rep.  108. 

Payment  and  Loss  of  Note  or  Bond.— In  a  contro- 
vers5'  between  the  surviving  party  and  the  admin- 
istrator of  the  deceased  party  as  to  whether  a  note 
or  bond  given  by  the  former  to  the  latter  had  been 
paid,  it  was  held  that  such  surviving  party  was  not 
a  competent  witness  to  prove  the  payment  of  the 
debt  by  him,  and  the  delivery  of  the  note  or  bond  to 
him  by  the  decedent  at  the  time  of  payment :  nor 
that  after  its  delivery,  and. while  in  his  possession, 
it  was  lost  or  destroyed.  Calwell  v.  Prindle,  11  W. 
Va.  807. 

And  after  the  death  of  the  parties  to  an  agree- 
ment for  the  sale  of  land,  the  heir  of  one  of  them  is 
incompetent  as  a  witness  in  his  own  behalf  to  prove 
that  the  agreement  has  been  lost  or  destroyed,  and 
to  give  its  contente.  Robinson  v.  James.  29  W.  Va. 
224,  11  S.  E.  Rep.  920. 

When  Adverse  Party  Does  Not  Testify  against  De- 
cedent's  Interest— But  where  the  other  party  to 
a  transaction  with  a  person  since  deceased,  is  not 
testifying  again&t  the  interest  of  such  deceased  per- 
son, he  is  a  competent  witness  in  his  own  behalf, 


678 


notwithstanding  tbe  death  of  the  other  party  to  the 
transaction.  For  example.  In  a  snit  brouffht  by  a 
creditor  to  sei  aside  a  deed  for  fraud  as  to  his  debt, 
tbe  flrrantee  was  held  competent  to  testify  In  support 
of  his  tiUe  and  the  ffood  faith  of  the  transaction 
between  himself  and  the  decedent,  whose  personal 
representatives  or  heirs  are  made  parties  defendant 
to  the  suit.  Farmers*  Bank  v.  Qould,  42  W.  Va.  182. 
34  S.  £.  Rep.  M7. 

Person  Throairli  Whom  Party  Derives  Title.— More- 
over, a  person  from,  through,  or  under  whom  a  party 
Interested  in  the  event  of  the  suit  derives  title,  is 
incompetent  to  testify  as  to  transactions  had  with  a 
deceased  person,  against  the  estate  of  such  dece- 
dent 

For  example,  in  a  suit  in  equity  brouffbt  to  enforce 
tbe  settlement  of  the  accounts  of  an  administrator, 
a  party  to  whom  tbe  administrator  pays  a  debt 
which  is  claimed  to  exist  affainst  the  estate  of  the 
intestate,  and  from  whom  he  receives  a  voucher,  and 
derives  title  as  administrator  to  such  claim,  is  not  a 
competent  witness  to  prove  such  claim  a  valid  debt, 
against  the  estata.  Dawson  v.  Hemelrick,  88  W.  Va. 
675.  U  S.  £.  Rep.  8]. 

And  a  grantor  in  a  deed  delivered  to  the  grantee 
cannot,  after  the  death  of  the  grantee,  testify 
against  his  heirs  that  the  deed  was  delivered  to 
tbe  deceased  upon  a  condition.  Paxton  v.  Paxton, 
38  W.  Va.  616,  18  S.  E.  Rep.  766. 

Must  Be  Party  to  Suit. —In  order  that  tbe  witness 
may  be  excluded  under  the  West  Virginia  statute, 
he  must  be  a  party  to  the  suit  or  proceeding. 

Thus,  a  person  jointly  bound  with  a  deceased  per- 
son may  testify  in  a  suit  to  which  he  is  not  a  party, 
asrainst  the  representatives  of  such  deceased  person 
in  relation  to  transactions  and  conversations  had 
personally  with  such  deceased  person,  notwith- 
standing the  fact  that  his  testimony  tends  to  throw 
tbe  whole  of  such  liability,  in  that  suit,  on  the  estate 
and  sureties  of  such  deceased  person.  Gilmer  v. 
Baker.  24  W.  Va#  72. 

Nominal  Parties.— But  a  party  to  a  suit,  although 
be  has  no  interest  in  its  result,  is  incompetent  to 
irive  evidence  of  a  personal  transaction  or  commu- 
nication between  him  and  a  person  who,  at  the  time 
of  the  examination  of  such  party,  is  dead,  affainst  a 
devisee  of  such  deceased  person.  Patterson  v.  Mar- 
Un.  33  W.  Va.  404. 10  S.  £.  Rep.  817. 

b.  PartU$  to  Contract. 

(I)  Rule  in  Virginia.— The  rule  in  Virginia  is  that, 
where  one  of  the  oriffinal  parties  to  tbe  contract  or 
transaction,  which  is  the  subject  of  investigation,  is 
dead,  or  otherwise  incapable  of  testifying,  the  other 
party  to  such  contract  or  transaction  shall  not  be 
permitted  to  testify  in  bis  own  favor  or  in  favor  of 
any  other  person  whose  interest  is  adverse  to  that 
of  the  party  so  incapable  of  testifying.  Va.  Code 
1887.  cb.  104.  S  8846;  Mason  v.  Wood.  27  Gratt  788: 
Brown  v.  Dickenson.  37  Gratt  690:  Griffsby  v.  Simp- 
son. 28  Gratt  848;  Morris  v.  Grubb,  80  Gratt  S86; 
Parent  v.  Spitler,  80  Gratt.  819;  Carter  v.  Hale,  32 
Gratt  116;  Ellis  v.  Harris,  82  Gratt  684;  Borst  v. 
Nalle,  28  Gratt  424;  Smith  v.  Bradford,  76  Va.  750. 

And,  where  one  of  the  parties  to  the  contract  is 
dead,  the  adverse  party  is  Incompetent  to  testify  in 
the  cause,  even  as  to  a  matter  which  occurred  after 
the  death  of  the  other  party  thereto.  Mason  v. 
Wood,  27  Gratt  788. 

The  incompetency  of  the  opposing  party  to  testify, 
by  reason  of  the  death  of  tbe  other  contracting 
party,  also  renders  incompetent  the  co-contractors 
of  the  decedent  their  assignee,  and  tbe  heir  of  any 
deceased  assignee,  who  is  a  party  to  the  suit  and 
interested  in  the  result  Glnterv.  Breeden.  00  Va. 
506.  19  S.  E.  Rep.  660. 
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Cases  in  Which  Statute  Has  Been  AppUed. 

SurvlviniT  OMiffors.— In  an  action  of  debt  on  a  bond 
by  tbe  obligee  against  the  surviving  obligors,  or 
affainst  the  personal  representative  of  a  deceased 
obligor,  it  was  held  that  none  of  the  surviving  obli- 
gors were  competent  witnesses  on  behalf  of  tbe  de- 
fendant affainst  the  plaintiff.  Carter  v.  Hale.  32 
Gratt  UB,  followlnff  Griffsby  v.  Simpson,  28  Gratt 
840;  Mason  v.  Wood,  27  Gratt  783. 

Sureties  on  Boods.-In  Parent  v.  SpiUer,  80  Gratt 
810,  two  commissioners  sold  land  and  took  from  tbe 
purchasers  bonds  for  the  purchase  money,  with 
sureties.  The  court  held  that  the  sureties  on  these 
bonds  were  incompetent  after  the  death  of  one  of 
the  commissioners,  to  prove  that  tbe  purchase 
money  was  tendered  to  the  deceased  commissioner 
and  accepted  by  him,  because  tbe  estate  of  the  com- 
missioner was  directly  interested  in  the  matter. 

And  in  a  suit  brouffht  to  esUblish  a  trust  in  land, 
of  which  the  plaintiff's  mother  was  the  leffal  owner, 
after  tbe  mother's  death,  the  plaintiffs  are  not  com- 
petent to  testify  to  declarations  of  tbe  mother  tend- 
Inff  to  show  a  recognition  of  the  trust  McDevitt  v. 
Frantz,  85  Va.  740.  8  S.  E.  Rep.  642. 

When  Adverse  Party  Testifies  in  Behalf  of  Deceased  — 
But  where  a  person,  bavlnff  an  interest  adverse  to 
that  of  tbe  survivlnff  party  to  a  transaction,  is  first 
examined  as  a' witness  in  behalf  of  tbe  deceased 
party,  this  renders  the  survivlnff  party  a  competent 
witness  in  bis  own  behalf.  McVeiffb  v.  Chamber- 
lain, 04  Va.  78,  26  S.  E.  Rep.  306;  Cottrell  v.  Watkins, 
06  Va.  788,  82  S.  E.  Rep.  470.  And  in  an  action  by  an 
administrator  affainst  a  distributee  of  an  estate, 
where  other  distributees,  bavlnff  an  interest  ad- 
verse to  the  defendant  had  been  allowed  to  testify 
in  their  own  behalf  concemlnff  declarations  of  tbe 
decedent  it  was  held  that  tbe  defendant  is  thereby 
rendered  competent  to  testify  in  bis  own  favor,  not 
only  as  to  tbe  matters  testified  to  by  the  previous 
witnesses,  but  upon  all  questions  pertinent  to  tbe 
issue.    Brock  v.  Brock,  02  Va.  173, 23  S.  E.  Rep.  224. 

In  an  action  affainst  a  survivlnff  partner  upon  a 
transaction  in  which  the  deceased  partner  was  tbe 
actinff  party,  tbe  plaintiff  introduces  tbe  defendant 
as  a  witness.  It  was  btld  that  tbe  defendant  so 
introduced  became  a  competent  witness  in  tbe  cause, 
but  that  this  did  notrebder  tbe  plaintiff  a  compe- 
tent witness.    Terry  v.  Ragsdale,  38  Gratt  842. 

When  Party.  Deriving  Title  from  Deceased.  Testi- 
fies in  His  Own  Behalf— Moreover,  where  one  party 
to  a  contract  is  dead,  the  other  party  may  testify 
if  any  one  succeedinff  to  tbe  interest  of  tbe  deceased 
testifies  adversely,  in  his  own  Interest  For  exam- 
ple, the  plaintiff  in  an  action  to  enforce  against  an 
estate  a  claim  arising  under  a  contract  with  tbe 
deceased,  is  rendered  a  competent  witness  by  an 
heir  becominff  a  witness  in  bis  own  Interest  Cope- 
land  V.  Copeland  (Va.),  24  S.  E.  Rep.  218. 

Parties  to  Contract.— The  statute  in  Virginia  ap- 
plies onlj'toone  who  is  a  party  to  tbe  contract  or 
transaction,  which  is  tbe  subject  of  investigation. 
Martz  V.  Martz.  25  Gratt  361;  Grandstaff  v.  Rldgely. 
30  Gratt  4. 

Therefore,  a  witness  who  Is  not  a  party  to  tbe 
contract  or  transaction  which  is  the  subject  of  in- 
vestiffation,  is  not  disqualified  on  account  of  inter- 
est only,  although  one  of  the  orlffinal  parties  to 
such  contract  or  transaction  be  dead,  insane,  or 
incompetent  to  testify  by  reason  of  infancy  or  any 
other  legal  cause,  and  for  that  reason  tbe  other 
party  is  rendered  incompetent  to  testify.  Huff- 
mans  V.  Walker.  26  Gratt  314;  Simmons  v.  Sim- 
mons, 88  Gratt  451;  Knick  v.  Knick.  75  Va.  12:  HaH 
V.  Rlzey,  84  Va.  700.  6  S.  E.  Rep.  215.  See  Hughes  v. 
Harvey,  75  Va.  200;  Baldwin  v.  Baldwin,  76  Va.  345. 

For  example,  it  has  been  held  that  on«;  not  a 
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party  to  a  bond,  but  who  has  agreed  with  the  obligor 
to  pay  It,  and  has  receired  from  him  money  for 
that  purpose,  is  a  competent  witness  to  prove  pay- 
ment, thouirh  the  obllaree  is  dead.  Wairer  v.  Bar- 
bour. 84  Va.  410.  4  S.  E.  Rep.  843. 

And  where  a  lunatic  was  not  a  party  to  a  contract 
made  by  his  ezlstinff  committee  with  a  former 
committee  concemluff  the' lunatic's  affairs,  it  was 
held  that  his  ezlstlnff  committee  was  competent  to 
testify  in  regard  to  such  contract.  Carter  v.  Ed- 
monds. 80  Va.  68. 

c.  Donor  and  Donee.  — A  donee  Is  not,  after  the 
death  of  the  donor,  a  competent  witness  to  prove 
delivery  to  himself  of  a  ffif t  by  the  donor.  Lee  v. 
Patton,  50  W.  Va.  20,  40  S.  E.  Rep.  358. 

And  it  has  been  held  that  a  widow  is  Incompetent 
to  prove  a  fflft  of  bonds  to  her  by  her  deceased  hus- 
band before  marriage,  as  against  the  claims  of  his 
creditors.    Martin  v.  Smith,  26  W.  Va.  580. 

d.  Heirs  and  Distriduteee.— After  the  death  of  the 
parties  to  an  ag^reement  for  the  sale  of  land,  an  heir 
of  one  of  them  is  Incompetent  to  testify  In  his  own 
behalf  in  regard  thereto.  Robinson  v.  James,  20  W. 
Va.  224.  11  S.  E.  Rep.  ^20. 

So,  also,  a  distributee  is  not  a  competent  witness 
to  testify  concerning  a  Judgment  which  an  execu- 
tor has  paid  as  security  for  him,  where  the  execu- 
tor is  then  dead  and  Incapable  of  testifying.  Boyd 
V.  Townes,  70  Va.  118. 

And.  where  one  distributee  claims  personalty  in 
the  possession  of  an  ancestor  at  his  death,  under  a 
parol  purchase  by  the  distributee  from  the  ancestor, 
the  distributee  is  not,  in  a  suit  with  his  codistribu- 
tees.  competent  to  prove  the  purchase.  Saunders 
V.  Greever,  85  Va.  262,  7  S.  E.  Rep.  301. 

One  who  would  inherit,  but  for  the  will,  is  incom- 
petent under  ch.  180.  §  23  of  the  West  Virginia  Code, 
to  testify  against  the  testator's  capacity  to  make 
the  will.  Kerr  v.  Lunsford,  31  W.  Va.  660.  8  S.  E. 
Rep.  403. 

But  in  a  suit  by  an  administrator  to  set  aside  a 
transfer  of  personal  property  by  the  decedent,  it 
has  been  held  that  the  distributees  are  competent 
witnesses  to  support  the  claim  of  the  transferee,  be- 
cause in  such  case  they  do  not  testify  in  their  own 
favor,  but  against  their  own  interest.  Crothers  v. 
Crothers,  40  W.  Va.  IflO,  20  S.  E.  Rep.  087. 

e.  Subscribing  Witness.— One  of  the  subscribing  wit- 
nesses to  a  will,  who  is  unprovided  for  In  the 
instrument,  is.  in  the  absence  of  the  other  subscrib- 
ing witness,  competent  to  prove  its  execution, 
although  he  is  a  party  to  the  suit  brought  to  im- 
peach the  validity  of  the  will,  and  would  inherit  a 
portion  of  the  property  devised  in  the  absence  of 
the  will.  Coffman  v.  Hedrick,  32  W.  Va.  110,  0  S.  E. 
Rep.  65. 

/.  Husband  and  Wif€.—lt  has  been  ^eld  in  West 
Virginia,  that,  notwithstanding  the  statute  remov- 
ing the  incompetency  of  husband  and  wife  to 
testify  for  or  against  each  other,  the  wife  is  incom- 
petent to  testify  for  her  husband  and  against  the 
administrator  of  a  deceased  person  in  regard  to 
any  transaction  or  communication  had  personally 
between  her  husband  and  such  deceased  person  in 
his  lifetime.  In  this  case  the  husband  was  clearly 
Incompetent,  and  on  account  of  the  Identity  of  in- 
terest between  husband  and  wife,  the  court  said 
the  wife  was  likewise  incompetent.  Kilgore  v. 
Hanley,  27  W.  Va.  461.  See  Oliver  v.  Hayes,  1  Va. 
Dec.  180. 

The  wife  is  Incompetent  to  prove  any  transaction 
or  communication  personally  between  herself  and 
her  husband  going  to  create  or  sustain  a  resulting 
trust,  or  any  admissions  by  him  of  its  existence, 
not  only  as  against  his  heirs,  but  also  his  creditors 


seeking  to  subject  the  property.  Smith  v.  Tarley. 
82  W.  Va.  14.  0  S.  E.  Rep.  46. 

And,  in  assumpsit  against  husband  and  wife 
Jointly,  both  of  whom  are  parties  in  interest,  the 
plaintiff  cannot  testify  as  to  matters  In  the  knowl- 
edge of  both  himself  and  the  husband,  where  the 
latter  is  excluded  as  a  witness  because  of  his  wife's 
interest.  Johnson  v.  Fry,  88  Va.  606,  12  S.  £.  Rep. 
073, 14  S.  E.  Rep.  188. 

But  to  exclude  the  evidence  of  a  wife  after  the 
death  of  her  husband  as  to  conversations  between 
the  wife  and  husband,  it  must  not  only  appear  that 
she  testifies  against  the  parties  mentioned  in  the 
statute,  but  also  that  she  testifies  in  her  own  behalf. 
that  is,  she  must  also  testify  in  her  own  individual 
interest,  unless  the  conversations  were  snch  as 
would  be  excluded  at  common  law.  McMechen  v. 
McMechen,  17  W.  Va.  683.  See  White  v.  Perry,  14  W. 
Va.  66. 

0.  Debtor  and  Creditor.— A  debtor,  executing  a  deed 
of  trust  t9  secure  a  creditor.  Is  incompetent  to  testify 
that  it  was  procured  from  him  by  false  represenu- 
tions  of  the  trustee,  both  trustee  and  creditor  being 
dead.  Paxton  v.  Paxton,  88  W.  Va.  616. 18  S.  £.  Rep. 
76& 

And  a  creditor  is  not  a  competent  witness  to  es- 
tablish a  claim  in  his  own  right  against  the  estate 
of  his  deceased  debtor.    Tate  v.  Tate,  75  Va.  582. 

A.  Parties  to  Negotiable  Instruments.— In  an  action  on 
a  promissory  note  the  maker  is  not  competent  to 
testify  in  his  own  favor,  after  the  death  of  the 
payee,  when  no  person,  having  an  interest  adverse 
to  the  makers,  has  testified  to  some  fact  occarrinr 
before  the  payee's  death.  Wells  v.  Ayres.  84  Va. 
341,  5  S.  E.  Rep.  21. 

So,  also,  where  one  of  the  Joint  makers  of  a  prom- 
issory note  is  dead  and  an  action  is  brought 
against  the  survivor  to  recover  on  such  note,  it  ha* 
been  held  that  the  plaintiff  in  such  action  is  incom- 
petent to  testify  in  his  own  behalf  airainst  the  de- 
fendant   Hefflebower  v.  Detrick,  27  W.  Va.  17. 

And  it  has  been  held  that  where' two  persons  en- 
dorse a  note,  and  one  dies,  then  the  other  is  incom- 
petent to  show  that  the  deceased  became  Jointly 
bound  with  the  maker.  Quarrier  v.  Quarrler.  36  W. 
Va.  310,  15  S.  E.  Rep.  154. 

i.  Cosureties.— In  a  suit  by  a  surety's  administrator 
against  his  principals  and  a  cosurety  for  reim- 
bursement, the  cosurety  Is  an  incompetent  witness. 
Harper  v.  McVeigh,  82  Va.  751. 1  S.  E.  Rep.  103. 

j.  Partners.— Before  the  word  "survivor"  was  en- 
acted into  the  West  Virginia  Code,  ch.  130,  S  S3,  it 
was  decided  that  a  party  to  a  civil  action  was  com- 
petent to  testify  in  his  own  behalf,  against  a  sarviv- 
lug  partner,  in  respect  to  a  transaction  had  by  him 
with  the  deceased  partner.  Carlton  v.  Mays,  8  W. 
Va.  245. 

Where  one  of  two  members  of  a  firm,  acting 
within  the  scope  of  his  authority,  borrowed  from  a 
guardian  the  ward's  money  in  the  name  of  and  for 
the  use  of  his  firm,  and  the  other  partner  subse- 
quently died,  it  was  held  in  a  suit  by  the  ward 
against  the  deceased  partner's  estate  to  recover  the 
loan,  that  both  the  guardian  and  the  surviving  part- 
ner were  competent  witnesses,  notwithstanding  the 
death  of  the  other  partner.  Merlweather  v.  Shiflett 
1  Va.  Dec.  385. 

3.  Traitsactiom  with  Dbcxased  Pabtt's  Agktt. 
—The  adverse  party  is  competent  to  testify  in  his 
own  behalf,  in  respect  to  a  transaction  or  commn- 
nication.  personally  had  with  the  affent  of  a  de- 
ceased or  otherwise  incompetent  person,  when  snch 
agent  is  alive  and  capable  of  testifying.  Va.  Code 
1887,  ch.  164.  f  8346  :  Reherd  v.  Clem,  86  Va.  374. 10  S.  £. 
Rep.  504.  See  Owens  v.  Owens,  14  W.  Va.  88. 01.  opinion 
of  Haymond,  J. 
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Bat  in  West  Virginia  it  makes  no  difference 
whether  the  affent  is  dead  or  alive  at  the  time  the 
testimony  is  offered.  Voss  y.  Kin?,  33  W.  Va.  236, 10 
S.  ^.  Rep.  403. 

It  has  been  held,  however,  that  the  examination 
-of  the  adverse  party  must  be  confined  to  sach  por- 
tion of  the  transaction  or  commnnication  as  «ras 
personally  had  with  the  a^ent.  Reherd  v.  Clem.  86 
Va.  374,  10  S.  E.  Rep.  S04. 

Bnt  where  the  plaintiff,  in  an  action  upon  a  note 
ffiven  to  her  In  consideration  of  an  antecedent  in- 
-debtedness,  is  Incompetent  to  testify,  the  defend- 
ant's testimony  is  not  rendered  competent  by  the 
fact  that  the  note  was  ffiven  at  the  instance  and  In 
the  presence  of  the  plaintiff's  affent.  who  has  testi- 
fied in  the  case,  the  contract  having  been  made  with 
the  plaintiff  and  not  with  the  affent  Hill  v.  Postley. 
M  Va.  200,  17  S.  £.  Rep.  94A. 

Officer  before  Whom  Deed  Is  Acknowledged.— An 
officer  before  whom  a  deed  is  acknowledged  is  not 
an  affent  of  the  grantee,  nor  a  party  to  the  transac- 
tion, so  as  to  render  the  testimony  of  the  grantor 
admissible,  after  the  death  of  the  irrantee.  Booth 
V.  McJilton.  82  Va.  827,  1  S.  E.  Rep.  187. 

Bnt  it  has  been  held  that  an  ag^ent  of  the  board  of 
public  works,  is  a  competent  witness  to  prove  an 
arrangement  between  himself  and  the  board, 
althoug-h  two  of  its  members  have  since  died.  Kelly 
V.  Board  of  Public  Works,  76  Va.  264. 

Bank  Directors.— And  bank  directors  are  compe- 
tent witnesses  to  testify  in  behalf  of  the  bank  in  an 
action  by  the  bank  agralnst  a  third  person,  although 
they  were  the  agents  of  the  bank  who  negotiated 
the  transaction  in  suit  with  the  third  party,  and  the 
latter  is  dead.  First  Nat  Bank  v.  Terry,  99  Va.  194, 
37  S.  E.  Rep.  843. 

Contmct  of  Insarance.— In  a  contract  of  insurance, 
the  original  parties  to  the  contract  are  the  assured 
and  the  Insurance  company,  therefore,  in  an  action 
on  the  policy,  the  agent  of  the  company  who  pro- 
cured the  policy,  is  a  competent  witness  on  behalf 
of  the  company,  although  the  assured  be  dead  at 
the  time  of  the  trial.  Mutual  Life  Ins.  Co.  v.  Oliver. 
95  Va.  445,  28  S.  E.  Rep.  594.  See  Richmond,  etc.,  R. 
Co.  V.  New  York,  etc,  R.  Co.,  95  Va.  386,  28  S.  E.  Rep. 
573. 

4.  Actions  fob  Work,  Labor,  and  Sebvicss 
Rendebbd.— In  an  action  of  assumpsit  against  the 
personal  representative  to  recover  for  work,  labor 
and  services  rendered  the  deceased,  the  plaintiff 
cannot  testify  as  to  wEhat  work  and  labor  he  had 
done  for  the  decedent  in  his  lifetime,  or  what  serv- 
ices he  had  rendered  him,  as  this  would  be  testify- 
ing in  regard  to   personal  transactions   with  the 

« decedent.    Owens  y.  Owens,  14  W.  Va.  88. 

And  where  one  of  the  parties  to  a  written  contract 
dies,  and  the  survivor  brings  suit  on  the  contract 
for  services  performed  thereunder,  and  offers  him 
as  a  witness  to  prove  what  services  were  rendered, 
tt  was  held  that  so  much  of  his  testimony  as  tended 
to  prove  what  the  transaction  was  should  be  ex- 
cluded. Poling  V.  Huffman,  48  W.  Va.  639,  37  S.  E. 
Rep.  626. 

But,  it  has  been  held  that  a  contractor  is  compe- 
tent to  testify  in  his  own  behalf,  as  to  furnishing 
labor  on  or  material  for  a  building,  which  he  has 
contracted  to  build,  although  the  other  party  to  the 
agreement  is  dead,  where  his  testimony  does  not 
tend  to  prove  what  the  transaction  was  between 
them.  Fonse  v.  GllfiUan,  45  W.  Va.  213,  32  S.  E.  Rep. 
178. 

5.  INDSPENDBNT  FACTS.— A  party  to  an  action,  or 
interested  therein,  may  testify  to  any  fact,  which 
is  material  in  evidence,  and  does  Aot  involve  a  per- 
sonal transaction  or  communication  with  the  oppo- 
site party,  notwithstanding  the  death  of  the  other 


party.  South  Branch  R.  Co.  v.  Long,  48  W.  Va.  181, 
2i  S.  E.  Rep.  297,  citing  29  Am.  &  Eng.  Enc.  Law 
(1st  Ed.)  74a 

For  example,  when  the  question  is  whether  the 
acts  of  a  deceased  person,  in  building  a  dam  across 
a  stream,  injured  the  land  of  the  plaintiff,  the  plain- 
tiff is  a  competent  witness  to  prove  the  condition  of 
his  land,  the  character  of  the  stream  doing  the 
Injury,  the  effect  of  the  dam  on  the  stream,  and  on 
the  adjacent  lands  of  the  plaintiff,  because  these 
are  independent  facts,  and  relate  to  transactions 
with  the  deceased:  therefore,  his  testimony,  if 
untrue,  could  be  rebutted  by  others,  as  readily  as 
by  the  deceased.    Field  v.  Brown,  24  Gratt  74. 

6.  Conversation  between  Dbcbased  and  Third 
Party.— It  has  been  held  that  a  party  to  an 
action  is  incompetent  to  testify  as  to  a  conver- 
sation between  the  deceased,  under  whom  he 
claims,  and  a  third  party,  in  the  presence  and 
hearing  of  the  witness,  whether  he  took  any 
part  in  the  conversation  or  not.  Robinson  v. 
James,  29  W.  Va.  224.  11  S.  E.  bep.  92a  In 
this  case  the  court  said:  "There  is,  I  think,  no 
real  difference  in  the  intent  of  the  law  between  a 
conversation  held  between  the  defendant  and  a 
third  person,  in  the  presence  of  the  plaintiff, 
which  he  overheard,  and  such  a  conversation,  in 
which  he  took  part.  The  same  reason  exists  for  ex- 
cluding the  evidence  in  the  former  as  in  the  latter." 

In  Seabright  v.  Seabright.  28  W.  Va.  463,  it  is  said  : 
"From  Judge  Hatmond's  opinion  in  Owens  v. 
Owens,  Administrator,  14  W.  Va.  97-8,  we  may  In- 
fer, that  in  his  opinion  'personal  communication* 
with  the  deceased  would  include  a  conversation 
held  b>  the  deceased  in  the  presence  of  the  inter- 
ested party  produced  as  a  witness,  though  the  con- 
versation was  not  with  the  witness,  but  he  simply 
testified  to  having  overheard  such  conversation  and 
what  was  said  by  the  deceased.  This  question  has 
not  been  decided  in  this  state,  but  I  am  of  the  im- 
pression at  present,  that,  whenever  it  shall  be  pre- 
sented, such  witness  will  be  decided  incompetent  to 
testify  to  such  conversation  with  a  deceased  per- 
son. " 

7.  Competency  of  Personal  Rbprbsentative. 
—The  personal  representative  of  a  deceased  party, 
or  a  devisee  or  legatee  under  his  will,  are  not  par- 
ties to  the  transaction  within  the  meaning  of  the 
Virginia  statute.  Martz  v.  Martz.  25  GratL  361: 
Ellis  V.  Harris,  32  Gratt  684. 

But  where  the  executor  is  also  an  adverse  claim- 
ant to  the  estate  of  his  Intestate  he  cannot  testify 
as  executor  and  then  offer  himself  as  a  witness  on 
his  own  behalf  as  an  adverse  claimant,  because  he 
had  previously  testified  as  executor.  If  such  were 
the  law,  the  personal  representative  could  always 
make  himself  a  competent  witness  in  his  own  be- 
half against  the  estate  of  his  decedent  Klmmel  v. 
Shroyer,  28  W.  Va.  512,  citing  Martin  v.  Smith,  25  W. 
Va.  579;  Seabright  v.  Seabright  28  W.  Va.  412. 

8.  Meaning  of  Certain  Words  and  Phrases  in 
Statutes. 

Virginia  Statnte.— A  will  Is  not  a  contract  within 
the  meaning  of  the  Virginia  statute.  Martz  v. 
Martz,  28^Gratt  361. 

"5abject  of  Investigation.*'— In  a  suit  by  an  as- 
signee against  his  assignor  on  recourse,  the  subject 
of  Investigation  is  the  assignment  whereon  the 
claim  is  based,  and  not  the  communications  be- 
tween the  deceased  assignor  and  the  assignee's 
attorney,  wherein  the  former  directed  the  latter 
not  to  sue  on  the  assigned  claims.  Hall  v.  Rixey, 
84  Va.  790,  6  S.  E.  Rep.  215. 

And  it  has  been  held,  that  in  an  action  upon  a  bond, 
"the  subject  of  investigation,"  within  the  meaning 
of  the  statute,  is  the  bond.    Carter  v.  Hale,  32  Gratt 
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115;  Qriffsby  v.  Simpson.  28  Gratt  848.  See  Oliver  v. 
Hayes.  1  Va.  Dec.  18a 

In  a  suit  to  enforce  a  vendor's  lien,  tbe  testimony 
of  the  vendee  as  to  ttae  sale  was  "in  bis  own  favor," 
even  tbon^h  the  claim  against  bim  was  barred  by 
limitations,  and  his  interest  in  the  suit  was  only  as 
to  the  cost  TnnsUlI  v.  Withers,  86  Va.  893.  11  S.  E. 
Rep.  566. 

West  VirfflBta  Statnte. 

What  Is  a  "Transaction**  within  Meaning  of  SUtutas. 
—In  Owens  v.  Owens.  14  W.  Va.  94,  the  court,  in  con- 
struing ch.  190,  S  23  of  the  West  Virginia  Code,  said: 
"A  contract,  whether  express  or  implied  by  law,  is 
a  transaction.  And  it  seems  to  me,  that  when  one 
person  testifies,  that  he  did  work  and  labor  for  an- 
other, generally  he  must  be  taken  and  considered 
as  testifying  to  a  transaction,  in  legal  contempla- 
tion, between  him  and  such  other  person,  within 
the  true  meaning  and  intent  of  the  law  now  under 
consideration,  because  the  testimony  of  the  wit- 
ness tends  to  prove,  in  legal  effect,  not  only  a  re- 
quest to  do  the  work,  but  also  a  promise  to  pay  him 
therefor,  what  the  same  was  reasonably  worth, 
and  also  that  he  did  the  work  in  consideration  of 
such  request  The  doing  of  the  work  and  labor  is 
the  consideration  of  the  contract  or  promise  to  pay, 
whether  express  or  implied,  and  it  seems  to  me, 
cannot  be  separated  from  the  contract  or  transac- 
tion very  easily." 

The  Word  ** Against"  in  West  Virginia  5tatate.-It 
has  been  held  that  the  word  "against,"  as  used  in 
the  West  Virginia  statute,  does  not  mean  on  oppo- 
site sides  of  a  suit,  but  as  having  opposing  Interests 
in  the  suit  whether  on  the  same  side  as  coplaintifis 
or  codefendants.  or  on  opposite  sides  as  plaintiffs  or 
defendanu.    Seabright  v.  Seabright  28  W.  Va.  415. 

••Qrantoes."— The  word  "grantees,"  has  been  con- 
strued to  be  included  in  the  word  "assignees."  con- 
tained in  the  statute.    Zane  v.  Fink.  18  W.  Va.  696. 

Devisees  and  Legatees.— And  the  devisees  of  a  tes- 
tator are  his  assignees  within  the  meaning  of  the 
statute.    McMechen  v.  McMechen.  17  W.  Va.  688. 

**5uryiyorof  Such  i>eceased  Person.**— Moreover,  the 
class  intended  to  be  designated  by  the  words  "sur- 
vivor of  such  deceased  person,"  Includes  every  per- 
son, who  by  reason  of  his  surviving  the  deceased 
becomes,  as  such  survivor,  interested  in  the  subject 
of  the  controversy,  as.  for  instance,  a  widow,  who 
claimed  as  distributee  a  share  in  her  husband's 
estate,  when  the  question  in  controversy  was, 
whether  her  husband  in  his  lifetime  had  given 
away  a  portion  of  his  personal  property  to  one,  who 
was  his  executor,  or  whether  such  personal  prop- 
erty was  her  husband's  at  the  time  of  his  death. 
Seabright  v.  Seabright  28  W.  Va.  415. 

'*Next  of  Kin.**— Within  the  meaning  of  the  statute, 
the  phrase  "next  of  kin,"  includes  any  distributee 
of  the  deceased  intestate,  as  for  Instance  his  widow, 
and  is  not  confined  to  his  nearest  blood  relations. 
Seabright  v.  Seabright.  28  W.  Va.  415. 

9.  Admissibujtt  op  Deceased's  Deposition.— 
Within  the  meaning  of  the  West  Virginia  statute,  a 
party  testifies  in  his  own  behalf  when  his  deposi- 
tion is  read  at  the  hearing  of  the  cause,  not  at  the 
time  when  it  is  actually  taken.  Hence,  though  the 
adverse  party  was  living  when  his  deposition  was 
taken,  it  ought  to  be  excluded  if  he  was  dead  at  the 
time  such  deposition  is  proposed  to  be  used  in  the 
cause.  Zane  v.  Fink,  18  W.  Va.  695;  Seabright  v. 
Seabright  28  W.  Va.  415:  Vanscoy  v.  Stinchcomb.  29 
W.  Va.  268, 11  S.  E.  Rep.  927. 

In  Keran  v.  Trice,  76  Va.  690,  the  deposition  of  one 
of  the  original  parties  to  the  transaction  was  taken 
the  other  party  to  the  transaction  being  present  and 
cross-examining  him.  Afterwards  the  deponent 
died,  and  the  other  party  gave  his  deposition. 


was  held  that  the  deposition  of  the  survivor  could 
not  be  read,  because  the  other  party  to  the  transac- 
tion was  dead  when  he  deposed,  and.  hence,  he  wa» 
disqualified  when  the  deposition  was  taken:  but  not 
so  with  the  deposition  of  the  deceased  party,  be^ 
cause  he  was  competent  to  testify  in  his  own  behalf 
when  he  deposed.  The  court  thought  that  the  depo- 
sition of  the  survivor  might  perhaps  have  been 
read,  if  it  had  been  taken  after,  instead  of  before 
the  amendment  (Acts  1876-77,  ch.  196,  ch.  266)  weal 
into  operation. 

D.  TRANSACTION  WITH  INSANE  PERSONS- 
NO  person  interested  In  the  event  of  any  civil  suit 
shall  be  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  communication  between  such 
witness  and  a  person  at  the  time  of  such  examioa- 
tion,  insane,  as  against  such  insane  person  or  bis 
committee.  Trowbridge  v.  Stone,  42  W.  Va.  454,  25 
S.  E.  Rep.  868. 

V.  EXAMINATION  OP  WITNESS. 

A.  IN  GENERAL.— In  practice,  it  is  the  interroga- 
tion of  a  witness,  in  order  to  ascertain  his  knowl- 
edge as  to  the  facts  in  dispute  between  the  parties. 

The  examination  in  chief  is  that  made  by  the 
party  calling  the  witness:  the  cross-examination  Is 
that  made  by  the  other  party.  1  Bouv.  Law  Diet  p. 
711. 

1.  Discretion  of  Trial  Court.— The  examination 
of  witnesses  lies  chiefiy  in  the  discretion  of  the  trial 
court,  and  its  exercise  will  never  be  controlled  or 
interfered  with  by  an  appellate  court,  unless  it 
plainly  appears  that  some  injustice  has  been  done. 
Brooks  V.  Wilcox,  11  Gratt  411:  Scott  v.  Shelor.  88 
Gratt  891:  Taylor  v.  Com..  77  Va.  692;  Burke  v. 
Shaver,  92  Va.  345,  28  S.  E.  Rep.  749. 

The  mode  of  conducting  trials,  the  order  of  intro- 
ducing evidence,  and  the  times  when  it  is  to  be  in- 
troduced, are  properly  matters  belonging  to  the 
trial  courts,  with  which  the  appellate  court  will  not 
interfere:  and  the  trial  courts  must  necessarily  be 
vested  with  a  large  discretion  in  the  regulation  of 
their  practice,  but  such  discretion  does  not  extend 
to  the  exclusion  of  legal  evidence  offered  in  Its 
proper  order.  McManus  v.  Mason.  43  W.  Va.  196. 27 
S.  E.  Rep.  298,  ciUng  Railroad  Co.  v.  Simpson.  14  Pet 
468. 

2.  LEADING  Questions. 
Statement  off  Rule.— Leading  questions,   that  Is, 

such  as  Instruct  a  witness  how  to  answer  on  mate- 
rial points,  are  not  allowed  on  the  examination  In 
chief;  for  to  direct  witnesses  in  their  evidence, 
would  only  serve  to  strengthen  that  bias,  which 
they  are  generally  so  much  disposed  to  feel,  in  favor 
of  the  party  that  calls  them.  Vas^v.  Com..  8  LeUh. 
786.  opinion  of  Lomax.  J.  Hausenfluck  v.  Com..  85  Va. 
707,  8  S.  E.  Rep.  686.  See  Morgan  v.  Ins.  Co.,  6  W.  Va. 
500. 

Hast  Suggest  Answer  Desired.- But  a  question  is 
not  open  to  the  objection  of  being  leading,  unless  it 
In  some  manner  indicates  to  the  witness  the  answer 
desired.  State  v.  Henderson.  29  W.  Va.  147, 1  S.E. 
Rep.  22.'>. 

Merely  Directing  Attention  off  WltneMes.— For  qnes- 
tions  are  not  leading  which  merely  direct  the  wit- 
ness* attention  to  the  subject  as  to  which  he  is 
questioned,  without  suggesting  the  answer.  Cln- 
verlus  V.  Com.,  81  Va.  787. 

Question  Held  Not  Leading.— For  example,  in  an 
action  against  a  county  court  for  a  balance  dne  on 
a  contract  to  construct  a  bridge,  it  was  held  that  a 
question  to  a  witness  as  follows:  "Did  the  county 
court,  at  any  time,  accept  that  bridge,  or  any  part 
of  it  and  take  it  off  the  contractor's  hands?**  was 
not  objection  able  on  the  ground  that  it  is  leading:  it 
It  I  does  not  suggest  the  answer  expected,  and  leaves 
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him  free  to  answer  it  as  lie  chooses.    Cbenowlth  y. 
County  Court,  32  W.  Va.  828.  9  S.  E.  Rep.  910. 

Question  Held  to  Be  Leading.— But  where  the  de- 
fendant asked  a  witness,  called  by  him,  "what  the 
plaintiff  said  to  him  about  the  said  other  work,  and 
If  he  was  not  to  pay  the  defendant  full  plasterer's' 
prices  therefor?"  It  was  held  that,  strictly  inter- 
preted, the  question  was  leading.  Brodie  y.  Clator, 
8  W.  Va.  B99. 

Dying  Declarations.— It  has  been  held  that  the  rule 
excluding-  leading  questions  to  witnesses  is  not 
applicable  to  the  case  of  dying  declarations  made 
in  answer  to  leading  questions  put  to  the  declarant. 
Vass  y.  Com..  3  Leigh  780,  24  Am.  Dec.  09&    . 

QttosUons  in  Words  ''Whether  or  Not**— And  a  ques- 
tion to  a  witness  in  the  words  "whether  or  not"  is 
not  ordinarily  objectionable  as  leading.  State  y. 
Henderson,  29  W.  Va.  147, 1  S.  E.  Rep.  225. 

For  example,  in  Lemmons'  Case,  6  Oratt.  684,  it 
was  held  that  such  questions  as:  "State  whether  or 
not  you  examined  the  horse  track  towards  Cro- 
gan's?"  "State  whether  or  not  you  had  any  difficulty 
in  following  the  tracks,"  are  not  improper  leading 
questions. 

Discretion  as  to  Leading  Qaestlons.~When.  and 
under  what  circumstances,  a  leading  question  may 
be  put  is  a  matter  resting  in  the  sound  discretion 
of  the  trial  court  Accordingly,  it  has  been  held 
that  where  a  witness  Is  reluctant  or  slow  of  under- 
standing, and  the  question  does  not  produce  any 
material  addition  to  the  previous  words  of  the  wit- 
ness, the  asking  of  leading  questions,  under  such 
circumstances,  is  no  ground  for  reversal.  Hansen- 
fluck  y.  Com..  85  Va.  702.  8  S.  E.  Rep.  088. 

Duty  of  Counsel  to  Object  to  Form  of  Question.— 
Where  the  evidence  sought  to  be  adduced  by  a 
leading  question  is  competent,  it  is  the  duty  of 
counsel  to  direct  his  attention  to  the  form  of  the 
question  so  as  to  give  the  opposite  party  an  oppor- 
tunity to  bring  out  thfe  evidence  by  a  question  free 
from  objection.  Washington,  etc.,  R.  Co.  v.  Quayle, 
96  Va.  741,  30  S.  E.  Rep.  891. 

When  Objection  Must  Be  Made.— But  after  a  question 
has  been  propounded  to  a  witness,  and  he  has  been 
allowed  to  answer  it  without  objection,  it  is  too  late 
then  to  object  on  the  ground  that  the  question  was 
leading.  Jackson  v.  Commonwealth,  96  Va.  107,  80 
S.  E.  Rep.  452. 

How  Answers  to  Leading  Questions  Suppressed.- 
The  evidence  of  a  witness  given  in  answer  to  lead- 
ing questions,  ought  not  on  that  ground  to  be  sup- 
pressed, otherwise,  than  by  an  order  of  the  court, 
made  before  the  hearing  of  the  court,  on  a  motion 
or  petition  for  that  purpose,  and  founded  on  an 
exception  endorsed  upon  the  deposition  vfithin  a 
reasonable  time  from  return  thereof;  and  founded, 
moreover,  upon  an  objection  taken  at  the  time  of 
the  examination  of  the  witness,  if  the  party  seeking 
to  exclude  the  evidence,  his  agent  or  attorney,  was 
then  present    M'Candllsh  v.  Edloe.  S  Gratt  330. 

3.  Excluding  TY^''^^^^^  from  Coubt  Room.— It 
is  a  well  settled  rule  of  practice,  in  both  civil  and 
criminal  cases,  that  it  is  the  duty  of  the  presiding 
judge,  on  the  motion  of  either  party,  to  exclude  wit- 
nesses from  the  court  room.  Gregg  v.  State,  3  W. 
Va.  706  :  Hey  v.  Com..  83  Gratt  946. 

But  this  rule  does  not  apply  to  attorneys  or  offi- 
cers of  the  court    Gregg  v.  State.  3  W.  Va.  705. 

Discretion  of  Trial  Court.— Trial  courts,  however, 
are  allowed  a  discretion  in  the  matter  of  the  sepa- 
ration of  witnesses.  Therefore,  if  the  trial  court, 
in  its  discretion,  excludes  all  the  witnesses  from  the 
court  room  but  one.  its  action  in  that  respect  will 
not  be  reversed  unless  it  appears  that  its  discretion 
has  been  improperly  exercised,  and  that  it  operated 
to  tlie  prejudice  of  the  party  complaining  of  it 


Jackson  v.  Commonwealth.  96  Va.  107,  80  S.  E.  Rep. 
458. 
Refusal  to  Order  Separation  No  Qroundfor  Reversal. 

—And,  though  the  order  to  separate  witnesses 
during  the  trial  should  rarely  be  withheld  by 
the  court  still  it  is  not  strictly  a  matter  of 
right  and,  therefore,  a  refusal  to  order  a  sep- 
aration of  witnesses  is  not  ground  for  the 
reversal  of  a  judgment  unless  it  affirmatively 
appears  th.at  the  party  suffered  injury  from  its  re- 
fusal. State  V.  Morgan,  85  W.  Va.  ^60.  18  S.  E.  Rep. 
885. 

Disobedience  of  Order.— If  a  witness  disobeys  the 
order  of  the  judge,  and  remains  in  the  court  room, 
be  may  be  punished  for  contempt  but  he  is  not  for 
that  reason  disqualified  from  testifying.  The  prac- 
tice is  to  allow  him  to  be  examined,  subject  to  ob- 
servation as  to  his  conduct  In  disobeying  the  order. 
Gregg  v.  State.  3  W.  Va.  705 :  Hopper  v.  Com.,  6 
Gratt  684  ;  Hey  v.  Com..  88  Gratt  946,  84  Am.  Rep.  799. 

It  is  obvious,  therefore,  that  a  witness  who  has 
not  been  summoned,  but  who  was  present  as  a  spec- 
tator, and  heard  a  part  of  the  evidence,  cannot  be 
excluded,  because  the  court  had  previously  ordered 
that  the  witnesses  be  examined  out  of  the  hearing 
of  each  other,  for,  as  we  have  just  seen,  this  would 
have  been  no  ground  for  excluding  him,  even  if  he 
had  been  summoned  as  a  witness  before  the  order 
was  made.  Brown  v.  Com.,  90  Va.  671, 19  S.  E.  Rep. 
447. 

B.  CROSS-EXAMINATION. 

1.  Extent  of  Cboss-Examination.— A  party  has 
no  right  to  cross-examine  any  witness  except  as  to 
the  facts  and  circumstances  connected  with  the 
matters  stated  in  his  direct  examination.  If  he 
wishes  to  examine  him  as  to  other  matters,  he  must 
do  so  by  making  the  witness  his  own,  and  calling 
him  as  such  in  the  subsequent  progress  of  the  cause. 
State  V.  Hatfield,  48  W.  Va.  661,  87  S.  E.  Rep.  626  :  Vir- 
ginia, etc..  Co.  V.  Chalkley,  98  Va.  62,  84  S.  E.  Rep.  976. 

And  if  a  party  cross-examines  a  witness  as  to 
facts  and  circumstances  not  connected  with  the 
matter  stated  in  his  direct  examination,  he,  in  ef- 
fect makes  the  witness  his  own.  and  waives  an> 
objection  he  may  have  made  to  his  competency. 
Miller  v.  Miller.  92  Va.  510.  28  S.  E.  Rep.  801. 

But  it  has  been  said  that  the  evidence  brought 
out  on  the  cross-examination  of  a  witness,  explan- 
atory or  relative  to  his  evidence  in  chief,  is  as 
much  the  evidence  of  the  party  calling  the  witness 
as  the  examination  in  chief,  and  is  to  be  considered 
as  such  in  ascertaining  what  facts  the  evidence 
reasonably  conduces  to  prove.  Horner  v.  Speed,  2 
Pat  &  H.  616. 

2.  Testing  AcxJURAcr,  Vbracity  ob  Crbdibimtt 
OP  WtTNBSB.— A  witness  may  be  asked,  on  cross- 
examination,  any  question  touching  his  examina- 
tion in  chief,  which  tends  to  test  his  accuracy, 
veracity  or  credibility.  Virginia,  etc.,  Co.  v.  Chalk- 
ley.  98  Va.  62,  84  S.  E.  Rep.  976. 

Testing  the  Recollection  of  Witnesses.— And  it  was 
held  in  Blankenship  v.  Chesapeake,  etc..  R.  Co.,  94 
Va.  449.  27  S.  E.  Rep.  20,  that  the  plaintiff  might  ask 
a  witness,  on  cross-examination,  if  he  did  not  re- 
member that  at  the  last  trial  of  the  case  he  did  not 
testify  as  to  a  certain  fact,  where  the  object  of  the 
question  was  to  test  the  recollection  of  the  witness 
as  to  a  material  point  in  the  defense. 

Attacking  Credibility  of  Witness.  —  Moreover, 
where  the  defendant  in  an  action  appears  as  a  wit- 
ness in  his  own  behalf,  the  plaintiff  has  the  right 
to  so  cross-examine  him  as  to  elicit  any  facts 
which  would  in  any  way  tend  to  corroborate  the 
testimony  of  the  plaintiff,  or  contradict  that  of  the 
defendant  McManus  v.  Mason,  48  W.  Va.  196,  27  S. 
E.  Rep.  298. 
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For  example,  where  the  defendant,  in  an  action 
of  assumpsit  for  services  rendered  him  by  the 
plaintiff,  denied  that  he  ever  contracted  with  the 
plaintiff:  that  he  ever  employed  him  for  any  pur- 
pose; that  he  had  nothing  to  do  with  his  employ- 
ment and  that  he  did  not  owe  him  anything,  it 
was  held  that  he  might  be  asked,  on  cross-examina- 
tion, if  he  ever  gave  the  plaintiff  any  directions 
about  the  work.  McManus  v.  Mason,  43  W.  Va.  106, 
27  S.  E.  Rep.  298. 

Prior  Inconsistent  Statements.— So,  also,  on  cross- 
examination,  it  is  allowable  to  ask  a  witness,  for 
the  purpose  of  contradicting  his  testimony,  if  he 
had  not  on  a  former  occasion,  giving  time,  place, 
and  person,  made  a  different  statement  from  that 
which  he  swore  to  on  his  examination  in  chief. 
Smith  V.  Watson,  88  Va.  712, 1  S.  E.  Rep.  96.  See 
post,  this  note,  "Impeachment** 

C.  RE-DIRECT  EXAMINATION.-The  trial  court 
possesses  much  latitude  of  discretion  in  permitting 
a  second  exadiinatlon  of  a  witness;  therefore  if 
the  circumstances  of  the  case  and  Justice  demand 
that  a  second  examination  of  the  same  witness 
should  take  place,  an  order  will  be  made  to  permit 
it;  and  unless  it  was  palpably  improper  to  grant 
leave  for  the  second  examination,  an  appellate 
court  will  not  for  this  cause  reverse  the  decree. 
Fantv.  Miller,  17Gratt  187;  Carter  v.  Edmonds,  80 
Va.  58;  Burke  v.  Shaver.  92  Va.  846,  28  S.  E.  Rep.  749. 
See  monographic  note  on  "Depositions"  appended  to 
Field  V.  Brown,  24  Gratt  74. 

D.  RE -CROSS- EXAMINATION.— Ordinarily  a 
party  cannot  as  a  matter  of  right,  re-cross-examine 
a  witness,  as  it  would  obviously  lead  to  great  abuses, 
in  harassing  witnesses  and  protracting  trials. 
Therefore,  where  a  witness  has  been  examined, 
cross-examined,  and  re-examined,  the  examina- 
tion of  the  witness  ought  ordinarily  to  be  con- 
sidered as  closed,  unless  new  matter  was  brought 
out  on  the  re-examination,  in  which  case  an  oppor- 
tunity should  be  given  the  opposite  party  to  interro- 
gate the  witness  as  to  the  new  matter.  Atlantic,  etc., 
R.  Go.  V.  Rieger,  95  Va.  418,  28  S.  E.  Rep.  590. 

,  And  if.  after  a  trial  court  has  permitted  a  second 
cross-examination  of  a  witness,  it  sees  that  it  has 
granted  a  privilege  which  ought  not  to  have  been 
granted,  or  which  is  being  abused,  by  going  over 
that  which  has  already  been  fully  gone  over,  or  that 
a  further  exercise  of  the  privilege  can  serve  no  use- 
ful purpose,  it  may  then  and  there  put  an  end  to  the 
further  re-cross-examination  of  the  witness.  Atlan- 
tic, etc.,  R.  Co.  V.  Rieger,  95  Va.  418,  28  S.  E.  Rep. 
590. 

E.  RECALLING  WITNESSES.-Much  latitude 
of  discretion  should  be  allowed  the  trial  court  in 
the  matter  of  recalling  witnesses,  and  its  action 
will  not  be  reversed  by  an  appellate  court  except 
for  palpable  error.  Livingston  v.  Com.,  7  Gratt 
658;  Burke  v.  Shaver,  92  Va.  345,  28  S.  E.  Rep.  749; 
Tate  V.  Bank,  96  Va.  765,  32  S.  E.  Rep.  476. 

Re-examination  as  to  New  Pacta.— But  where  a  wit- 
ness has  been  examined  and  cross-examined,  and 
told  to  stand  aside,  it  rests  in  the  sound  discretion  of 
the  court  whether  he  shall  be  recalled  and  re-exam- 
ined as  to  new  facts,  unconnected  with  his  former 
examination  and  cross-examination.  Howel  v. 
Com.,  5  Gratt  665.  See  McManus  v.*  Mason,  48  W. 
Va.  196,  27  S.  E.  Rep.  293. 

In  one  case,  th^  attorney  for  the  commonwealth 
was  allowed  to  recall  a  witness,  even  after  he  had 
made  his  opening  argument  and  one  of  the  counsel 
for  the  prisoner  had  spoken  in  his  defense.  Arm- 
stead  V.  Commonwealth,  7  Gratt  699. 

In  another  case  it  was  held,  that  if,  after  a  witness 
for  the  commonwealth  has  given  his  testimony  and 
left  the  stand,  the  prisoner  wishes  to  show  that  he 
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has  made  a  different  statement  at  another  time,  be 
is  entitled  to  have  him  recalled,  and  to  examine 
him  on  the  point  that  the  evidence  In  contradiction 
may  be  introduced;  and  this  whether  the  failure 
to  examine  him  when  he  was  on  the  stand,  was  he- 
cause  he  or  his  counsel  were  not  informed  of  the 
evidence  to  contradict  or  from  inadvertence.  Lit- 
tle V.  Commonwealth,  26  Gratt  921. 

Explanation  of  Statement— The  court  may  recall  a 
witness  to  ask  an  explanation  of  a  statement  made 
by  him  when  on  the  stand.  Snodgrass  v.  Com..  8B 
Va.  679,  17  S.  E.  Rep.  288. 

So,  also,  where  a  dispute  arises  between  counsel 
as  to  what  a  witness  has  said,  the  court  may  recall 
the  witness  and  settle  the  dispute.  Snodgrass  t. 
Com.,  89  Va.  679, 17  S.  E.  Rep.  288. 

F.  ANSWERS  MUST  BE  RESPONSIVE  TO  QUES- 
TIONS.—The  answers  of  a  witness  must  be  respon- 
sive to  questions  asked;  he  must  not  volunteer 
statements  unasked  for.  Brown  v.  Hall,  85  Va.  lH 
7  S.  E.  Rep.  182;  McBridev.  Com.,  96  Va.  818, 90S.  £. 
Rep.  454. 

G.  REFRESmiNGTHE  MEMORY.— A  witness  may 
refresh  his  memory  by  a  reference  to  a  paper,  and 
it  makes  no  difference  whether  the  paper  was  pre- 
pared by  himself  or  another,  whether  It  be  an  origi- 
nal, a  copy,  or  an  extract,  or  whether  it  be  referred 
to  by  the  witness  in  court  or  elsewhere;  bnt  the 
witness  must  then  speak  from  his  own  recollection 
thus  refreshed.    Harrison  v.   Middleton,  11  Gratt 


And  parties  or  their  counsel,  may  orally  or  by 
writing,  previous  to  the  examination  of  a  witness, 
direct  his  attention  to  the  facts  in  regard  to  whlcb 
he  is  intended  to  be  examined,  and  he  may  refresh 
his  memory  in  regard  to  such  facts  by  examining 
books  or  papers,  and  make  memoranda  from  them 
or  otherwise,  especially  of  dates  and  amounts,  and 
use  such  memoranda  for  the  purpose  only  of  re- 
freshing his  memory,  at  the  time  of  giving  his 
evidence.  Fant  v.  Miller,  17  Gratt  188. 
VI.  IMPBACHMBNT. 

A.  PRIOR  INCONSISTENT  STATEMENTS.-The 
credibility  of  a  witness  may  be  impeached  by  proof 
of  statements  made  by  him  on  some  former  occa- 
sion, inconsistent  with  the  testimony  he  has  given 
on  the  trial:  but  such  testimony  cannot  be  received 
as  evidence  of  any  fact  touching  the  issue  to  be 
tried,  because  such  statements  are  not  generally' 
made  under  the  sanction  of  an  oath.  Charlton  v. 
Unis,  4  Gratt  68;  Forde  v.  Com.,  16  Gratt  547;  LitUe 
V.  Com.,  25  Gratt  921;  Smith  v.  Wataon,  82  Va.  712, 
1  S.  E.  Rep.  96;  Morgan  v.  Ins.  Co.,  6  W.  Va.  496. 

And  this  is  true,  whether  the  previous  statements 
of  the  witness,  supposed  to  contradict  his  testimony, 
be  written  or  verbal.  Charlton  v.  Unis,  4  Gratt  58: 
Unis  V.  Charlton,  12  Gratt  484;  New  York,  etc.  E. 
Co.  V.  Kellam,  83  Va.  851,  8  S.  E.  Rep.  703. 

Testimony  before  Grand  Jury— Upon  a  criminal 
trial,  either  a  person  who  was  present  or,  it  seems, 
a  grand  Juror,  are  competent  witnesses  to  prove 
that  a  statement  made  by  a  wftness  before  the 
grand  jury  was  different  from  the  statement  made 
by  him  before  the  petit  jury  on  the  trial  of  the 
indictment    Little  v.  Com.,  26  Gratt  921. 

1.  LAYING  Foundation.— Before  evidence  of  prior 
inconsistent  statements  by  a  witness  can  be  ad- 
mitted, however,  to  impeach  his  credit  a  founda- 
tion for  such  evidence  must  first  be  laid,  by  an 
examination  of  the  witness  touching  the  fact  of  his 
having  made  such  statements.  Common  justice 
requires  that  by  first  calling  his  attention  to  the 
subject,  he  shoulcT  have  an  opportunity  of  makin? 
any  proper  correction,  as  well  as  explaining  the 
nature,  circumstances  and  design  of  what  be  is 
proved  elsewhere  to  have  said.    Unis  v.  Charlton.  12 
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Gratt.484;  Davis  v.  Franke,  SSGratt.  418:  Little  v. 
Ctom..  26  Gratt.  921 :  State  v.  Goodwin,  32  W.  Va.  177,  9 
S.  E.  Rep.  8S. 

And  It  Is  ffenerally  beld  necessary,  in  the  case  of 
verbal  statements,  first  to  ask  tlie  witness  as  to  the 
time,  place,  and  person  involved  in  the  supposed 
contradiction.  Robinson  v.  Pitzer.  8  W.  Va.  885: 
Smith  V.  Watson.  82  Va.  712;  New  York,  etc.,  R.  Co. 
V.  Kellam,  88  Va.  860,  8  S.  £.  Rep.  708;  Gordon  v. 
Funkhouser  (Va.),  42  S.  £.  Rep.  678.  In  this  last 
case  an  omission  to  mention  the  place  involved  in 
the  supposed  contradiction,  was  held  to  be  no  error, 
as  it  did  not  appear  to  prejudice  the  other  party. 

Within  the  meaninff  of  this  rule,  however,  a  suffi- 
cient foundation  is  laid,  even  though  the  names  of 
the  person  involved  in  the  supposed  contradiction 
are  not  known,  and  hence,  cannot  be  iriven,  where 
they  are  otherwise  sufficiently  described.  Ldttle  v. 
Com.,  25  Gratt.  921. 

a.  Where  WUmsa  Denie$  Having  Made  the  Contradict' 
ary  Statement,— Where  a  witness  is  asked,  on  cross- 
examination,  whether  or  not  he  has  made  certain 
statements  out  of  court,  contrary  to  what  he  has 
testified  at  the  trial,  and  he  answers  in  the  nega- 
tive, the  proper  foundation  has  then  been  laid  for 
introducing  evidence  to  contradict  him.  New  York, 
etc..  R.  Co.  V.  Kellam,  83  Va.  860.  8  S.  E.  Rep.  708 ; 
Unis  V.  Charlton.  12  Gratt  484. 

Ponn  of  Question  to  Impeaching  WitneM.— After  the 
denial,  on  cross-examination,  of  a  witness  that  he 
has  made  such  inconsistent  or  contradictory  state- 
ment, although  it  is  admissible,  upon  a  principle  of 
convenience  or  absolute  necessity,  to  put  the  ques- 
tion to  the  impeaching  witness  in  the  same  words 
that  it  had  been  put  to  the  former  witness,  yet.  it 
would  be  more  satisfactory  that  the  question  should 
be  obtained  without  a  direct  suffg^estion.  And  if 
tbe  question  put  to  the  impeaching  witness,  is  not 
in  the  same  words  as  put  to  the  former  witness,  it 
should,  nevertheless,  be  relative  and  sufficiently 
precise  so  as  to  indicate  to  the  impeaching-  witness 
the  same  subject-matter  or  transaction  testified  to 
by  the  former  witness,  and  not  so  general  as  to  in- 
troduce irrelevant  and  improper  testimony,  or  such 
as  tends  to  afiect  the  merits  of  the  case  instead  of 
impeaching'  the  former  witness.  Morgan  v.  Insur- 
ance Co..  6  W.  Va.  406. 

b.  Where  Witneea  Does  Not  Remember  MaJdng  Contra- 
dictory Statement.— Bxxt  the  rule  in  Virginia  and  West 
Virginia  is  different,  as  to  whether  contradictory 
statements  by  a  witness  on  other  occasions  may  be 
introduced  to  discredit  him,  when  he  does  not  deny 
havlnff  made  such  statements,  but  simply  says  that 
he  does  not  remember  making  them. 

Rule  in  Viffflnlii.— Thus,  on  the  trial  of  a  prisoner 
for  murder,  a  witness  on  his  examination  in  chief 
makes  a  statement  as  to  the  action  of  a  third  per- 
son, and  upon  his  cross-examination  he  is  asked 
whether  he  did  not  make  a  different  statement  be- 
fore the  examining  court ;  to  which  he  says  he  does 
not  remember.  It  was  held,  however,  that  the 
statement  made  by  the  witness  before  the  examin- 
ing^ court,  may  be  proved  in  order  to  discredit  him. 
Fordc  V.  Commonwealth,  16  Gratt  547. 

Rule  in  West  Virginia.— On  the  other  hand,  where  a 
witness  was  asked  whether  he  had  a  conversation 
with  a  certain  person,  at  a  certain  time,  at  a 
certain  place,  in  reference  to  a  certain  matter,  and 
he  replied  that  he  did  not  remember  any  such 
conversation,  it  was  held  that  no  sufficient  founda- 
tion had  been  laid  for  the  admission  of  the  state- 
ment of  the  witness  to  contradict  him  and  impeach 
his  credit    Robinson  v.  Pitaer,  8  W.  Va.  385. 

2.  RMLBVAWCY  Ol"  CONTBADICTORY  STATKMBNTS.— 

it  must  be  observed,  however,  that  in  order  to 
impeach  a  witness  by  showing-  that  on  another 


occasion  he  made  a  statement  contradicting  those 
made  on  the  trial,  the  statements  must  relate  to  a 
matter  material  and  relevant  to  the  case.  State  v. 
Goodwin,  32  W.  Va.  177,  9  S.  E.  Rep.  85;  New  York, 
etc.,  R.  Co.  V.  Kellam.  88  Va.  860.  3  S.  E.  Rep.  703; 
Morg-an  v.  Ins.  Co.,  6  W.  Va.  406;  Robertson  v.  Com., 
2  Va.  Dec.  142;  State  v.  Sheppard,  40  W.  Va.  582,  89  S. 
E.  Rep.  676. 

And  if  a  question  is  put  to  a  witness  on  cross- 
examination  which  is  collateral  or  irrelevant  to 
the  issue,  his  answer  cannot  be  contradicted  by  the 
party  who  asked  the  question,  but  is  conclusive 
against  him.  Murphy  v.  Com..  28  Gratt  960;  Mor- 
gan V.  Ins.  Co..  6  W.  Va.  496;  State  v.  Goodwin,  82  W. 
Va.  177.  9  S.  E.  Rep.  86;  Forde  v.  Com.,  16  Gratt  647; 
LanfiThornev.  Com..  76  Va.  1012;  Nuckolsv.  Jones,  8 
Gratt  2(y?;  Welch  v.  Ins.  Co.,  23  W.  Va.  808. 

Reason  ol  Rule.— The  reason  why  his  answer  can- 
not be  contradicted  in  such  case  is  that  it  would  be 
unjust  to  the  witness  and  to  the  party  introducing 
him,  for  though  every  witness  may  be  supposed  to 
come  prepared  to  sustain  the  truth  of  his  testimony 
ffiven  on  the  trial,  he  cannot  be  expected  to  come 
prepared  to  prove  the  truth  of  every  collateral 
etatement  he  may  have  made  on  another  occasion. 
Charlton  v.  Unis,  4  Gratt  58. 

Extent  of  Rale— Cross*Bnunlnatioa.— This  limita- 
tion, however,  only  applies  to  answers  on  cross-ex- 
amination. It  does  not  affect  his  answers  on  the 
examination  in  chief,  but  they  may  be  contradicted 
thouffh  collateral  to  the  issue.  Forde  v.  Com.,  16 
Gratt  547  ;  Nuckols  v.  Jones,  8  Gratt  867  ;  State  v. 
Goodwin,  88  W.  Va.  177,  9  S.  E.  Rep.  85 ;  Welch  v.  Ins. 
Co..  28  W.  Va.  289,  304. 

Test  as  to  Wfaetfaer  a  Matter  Is  Collateral.— The  test 
as  to  whether  a  matter  is  material  or  collateral,  as 
regards  the  Impeachment  of  witnesses,  depends, 
upon  whether  the  cross-examining  party  would  be 
entitled  to  prove  it  in  support  of  his  case.  State  v. 
Goodwin.  88  W.  Va.  177.  9  S.  E.  Rep.  85 ;  State  v. 
Sheppard.  49  W.  Va.  582,  80  S.  E.  Rep.  676.  citing  29 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  794. 

Value  of  Land.— But  where  the  value  of  certain 
land  in  controversy  was  material  to  the  issue,  and  a 
witness,  who  had  owned  the  land,  was  introduced 
by  the  plaintiff  and  examined  by  both  parties  as  to 
its  value,  it  was  held  that  the  defendant  after  lay- 
ing the  proper  foundation,  might  contradict  the 
testimony  of  the  witness,  by  offering-  evidence  to 
prove  the  price  at  which  the  witness  had  himself 
offered  it  for  sale.    Daniels  v.  Conrad.  4  Leig-h  401. 

B.  BIAS  OR  HOSTILITY. 

Qeoeral  Rale.— A  witness  may  be  impeached  on 
cross-examination  by  questioning  him  as  to  any 
statements  made,  or  acts  done  by  him.  indicating- 
feelings  of  bias  or  hostility  towards  either  party  to 
the  cause  ;  and  if  he  denies  such  statements  or  acts 
they  may  be  proved  by  other  witnesses.  State  v. 
Henderson.  29  W.  Va.  147,  1  S.  E.  Rep.  226 ;  Rixey  v. 
Bayse,  4  Leigh  380  ;  Wadley  v.  Com.,  98  Va.  803.  85  S. 
E.  Rep.  452. 

If  the  witness  denies  any  ill-feeling-,  he  may  be 
contradicted  by  evidence  of  his  own  statements  or 
acts,  to  which,  however,  his  attention  must  first  be 
specially  drawn.    Langhorne  v.  Com.,  76  Va.  1012. 

Collateral  Pacts.— But  it  Is  not  proper  to  introduce 
evidence  of  collateral  facts,  such  as  the  mere  pend- 
ency of  a  suit  between  them,  to  show  this  bias  or 
ill-feeling-.    Langhorne  v.  Com.,  76  Va.  1012. 

Partlcalar  Acts.— It  has  been  held  that  the  defend- 
ant, at  the  trial  of  an  action  of  slander,  may  intro- 
duce evidence  of  particular  acts  of  hostility  by  tbe 
plaintiff's  witnesses  towards  him,  to  discredit  their 
testimony.    Rixey  v.  Bayse,  4  Leigh  380. 

Bias  towards  Other  Witnesses.— The  general  rule, 
however,  applies  only  to  parties  to  a  suit  and  not  to- 
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witnesses  in  a  cause  for  or  against  eacb  other  :  ex- 
cept, perhaps,  where  one  of  the  .witnesses  is  beinsr 
impeached  for  bad  character,  in  which  case  the  Im. 
peachinff  witness  may  be  cross-examined  as  to  his 
feelings,  or  bias  towards  the  witness  whose  char- 
acter he  assails.  Therefore,  except  in  the  case 
stated  above,  one  witness  cannot  be  asked  if  he  Is 
Indebted  to  another  witness  in  the  cause,  for  the 
purpose  of  showing  bias,  and  thus  discrediting  his 
testimony.  State  v.  Henderson,  29  W.  Va.  147^  1  S.  E. 
Rep.  225. 

C.  IMPEACHING  REPUTATIO^f  OF  WITNESS.- 
It  is  well  settled  that  a  witness  may  be  impeached, 
by  proof  that  his  general  reputation  for  truth  and 
veracity,  in  the  heighborhood  in  which  he  resides, 
or  recently  resided,  is  bad.  Langhorne  v.  Com.,  70 
Va.  1012:  George  v.  Pllcher.  28  Gratt  299.  26  Am.  Rep. 
850:  State  v.  Meadows.  18  W.  Va.  858:  State  v.  Staley. 
45  W.  Va.  792,  82  S.  £.  Rep.  198. 

Bxtent  of  Inquiry.— The  examination  of  the  im- 
peaching witness,  however,  must  be  confined  to  the 
general  character  for  veracity  of  the  witness 
sought  to  be  impeached,  and  cannot  extend  to  his 
general  character  in  relation  to  other  things  as  well 
as  veracity.  Uhl  v.  Com.,  6  Gratt  706.  See  Davis  v. 
Franke.  33  Gratt  427. 

1.  Knowledge  Rbquibbd  OF  Impeaching  Witness. 
—And,  before  an  impeaching  witness  can  be  per- 
mitted to  say  whether  he  would  or  would  not  be- 
lieve the  witness  sought  to  be  impeached  on  oath, 
he  must  first  state  on  his  oath,  that  he  knows  his 
general  character  among  his  neighbors  and  ac- 
quaintances, and  also  his  general  character  for 
truth  au^ong  his  neighbors  and  acquaintances, 
whether  upon  oath  or  otherwise.  Uhl  v.  Com.,  6 
Gratt  706:  Clay  v.  Robinson,  7  W.  Va.  360. 

And  the  same  rule  has  been  applied  in  the  case  of 
a  witness  introduced  to  sustain  the  character  of  the 
witness  sought  to  be  impeached.  Clay  v.  Robinson, 
7  W.  Va.  S5a  See  po»t,  "Knowledge  Required  of 
Sustaining  Witness." 

Opinion  off  Majority  of  Neighbors.— Where  a  witness 
is  introduced  to  impeach  the  general  reputation  of 
another  witness  for  truth  and  veracity  in  his  neigh- 
borhood, and  he  states  that  he  is  acquainted  with 
his  general  reputation  in  that  regard,  that  it  is  bad 
and  that  he  would  not  believe  him  on  oath,  he  is  a 
competent  witness,  notwithstanding  he  cannot  say 
he  has  heard  a  majority  of  his  neighbors  speak  of 
his  character  in  that  regard.  State  v.  Meadows,  ]8 
W.  Va.  659. 

Such  a  witness  may  be  asked,  however,  whether 
he  had  ever  heard  a  majority  of  his  neighbors  speak 
of  his  character,  and  If  his  opinion  is  made  up  from 
his  own  knowledge,  or  from  what  he  has  heard  the 
neighbors  say.    State  v.  Meadows,  18  W.  Va.  660. 

inquiry  Not  Confined  to  immediate  Vicinity.— One 
who  is  well  acquainted  with  those  of  a  community 
who  best  know  another,  is  competent  to  give  evi- 
dence as  to  his  general  reputation  for  honesty:  and 
such  evidence  is  not  confined  to  the  immediate  vi- 
cinity of  him  whose  reputation  is  the  subject  of 
inquiry.  State  v.  Henderson,  29  W.  Va.  147.  1  S.  E. 
Rep.  225. 

2.  What  Evidence  Admissible  to  Impeach. 

in  General.— The  credit  of  a  witness  can  be  im- 
peached by  general  evidence  only,  and  not  by  evi- 
dence as  to  particular  facts.  Rlxey  v.  Bayse,  4  Leigh 
330;  Barbour  v.  Com.,  80  Va.  287. 

Bad  Character  off  Witnesses.— For  example,  where 
the  accused,  on  trial  for  murder,  sought  to  exclude 
witnesses  for  the  commonwealth  because  of  their 
alleged  bad  character,  it  was  held  that  evidence  of 
tad  conduct  on  their  part,  that  a  warrant  had  been 
isued  for  their  arrest  under  the  charge  of  petit 
oirceny,  that  the  deceased  and  his  wife  kept  a  house 


of  ill  fame,  and  that  the  deceased's  wife  was  a  lewd 
woman,  was  properly  excluded.  Vance  v.  Com.,  i 
Va.  Dec.  KW. 

Unchastlty.— So,  also,  it  has  been  held  that  the 
prosecutrix,  at  the  trial  of  an  Indictment  for  rape, 
cannot  be  asked,  on  cross-examination.  If  she  had 
not  been  before  a  person  of  unchaste  character. 
Pry  V.  Com.,  82  Va.  384. 

Brawler.— The  veracity  of  a  witness  cannot  be 
successfully  impeached,  by  evidence  that  he  is 
given  to  rows  and  to  putting  them  off  on  others. 
Briggs  V.  Com.,  82  Va.  654. 

Conviction  off  Crime.— A  record  of  the  conviction 
of  a  witness  for  petit  larceny  in  another  state.  Is 
not  admissible  evidence  to  impeach  the  veracity  of 
the  witness.  Uhl  v.  Com..  6  Gratt  706.  This  case 
was  followed  in  Barbour  v.  Com.,  80  Va.  289. 

And  where  an  attempt  is  made  to  impeach  the 
veracity  of  a  witness  by  proof  of  his  conviction  of 
a.  criminal  offence,  it  must  be  such  an  offence  as 
involves  his  character  for  truth  on  oath.  Lang- 
horne V.  Com.,  76  Va.  1012:  Uhl  v.  Com.,  6GratL  TtW. 

D.  NEW  TRIAL.— A  new  trial  will  not  be  granted 
to  enable  the  party  against  whom  the  verdict  is 
rendered,  to  impeach  the  credit  of  a  witness  ex- 
amined at  the  triaL    Brugh  v.  Shanks,  5  Leigh  597. 

E.  IMPEACHMENT  OF  ONE'S  OWN  WITNESS. 
—As  a  general  rule,  a  party  is  not  allowed  to  dis- 
credit his  own  witness.  But  it  has  been  held,  that 
a  question  put  by  the  commonwealth  to  its  own 
witness,  inquiring  as  to  his  relationship  with  the 
accused,  is  not  objectionable  on  the  ground  that  it 
Is  an  effort  by  the  former  to  discredit  its  own  wit- 
ness.   Snodgrass  v.  Com.,  89  Va.  679,  17  S.  E.  Rep.  288. 

Vll.  CORROBORATION. 

A.  IN  GENERAL.— Whenever  the  character  of  a 
witness  for  truth  Is  attacked,  either  by  direct  evi- 
dence of  want  of  truth,  or  by  cross-examination, 
or  by  proof  of  contradictory  statements  in  regard  to 
the  material  facts,  or  by  disproving  by  other  wit- 
nesses material  facts  stated  by  him  in  his  examina- 
tion, or,  in  general,  whenever  his  character  for 
truth  is  impeached  in  any  way  known  to  the  law. 
the  party  calling  him  may  sustain  him  by  evidence 
of  his  general  reputation  for  truth.  George  v, 
Pllcher.  28  Gratt  299,  36  Am.  Rep.  350:  State  v.  SU- 
ley,  45  W.  Va.  792,  82  S.  E.  Rep.  198. 

But  if  the  purpose  and  object  of  the  cross-exam- 
ination of  a  witness  was  not  to  impeach  his  credi- 
bility, he  cannot  introduce  evidence  to  prove  his 
reputation  as  a  man  of  veracity.  In  other  words, 
a  party  cannot  bring  evidence  to  confirm  the  char- 
acter of  a  witness,  before  the  credit  of  that  witness 
has.  in  some  manner,  been  impeached.  Reynolds 
V.  Richmond,  etc..  R  Co.,  92  Va.  400,  23  S.  E.  Rep.  770: 
George  v.  Pllcher,  28  Gratt  296.  26  Am.  Rep.  85a 

Thus,  in  an  action  for  personal  injuries  alleged 
to  have  been  due  to  a  fall  from  the  defendant's  car. 
the  plaintiff,  on  cross-examination,  was  asked  as  w 
other  injuries  received  by  him.  to  show  that  his 
present  condition  was  not  the  effect  of  his  fall,  and 
the  court  held  that  this  was  not  an  attack  on  his 
credibility,  so  as  to  entitle  him  to  evidence  of  his 
reputation  for  veracity'.  Reynolds  v.  Richmond, 
etc.,  R.  Co.,  92  Va.  400,  23  S.  E.  Rep.  770. 

B.  PRIOR  CONSISTENT  STATEMENTS. 
Qeoeral  Rule.— As  a  general  rule,  proof  of  sUte- 

ments  made  by  a  witness  out  of  court,  cannot  be 
received  to  corroborate  his  testimony  In  couru 
Oliver  V.  Com.,  77  Va.  693:  Howard  v.  Com.,  81  Va. 
488:  Repass  v.  Richmond.  99  Va.  506,  39  S.  E.  Rep.  160. 
Exception  to  General  Rule.— One  exception  to  this 
rule,  however.  Is  where  a  design  to  misrepresent, 
from  some  motive  of  interest  or  relationship,  is 
imputed  to  the  witness,  in  which  case  it  may  be 
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sbown  that  lie  made  similar  statements  before  the 
acquisition  of  the  interest  or  the  date  of  the  rela- 
tionship, in  order  to  repel  the  imputation.  Repass 
T.  Richmond.  90  Va.  508.  39  S.  E.  Rep.  100. 

For  example,  where  an  attempt  was  made  to  dis- 
credit a  witness  by  showing  malice  on  his  part- 
srrowinff  out  of  his  arrest  for  an  offence,  it  was  held 
admissible  to  show  that  the  witness  made  the  same 
statement  before  his  arrest  that  he  made  in  court 
Howard  v.  Ctom.,  81  Va.  488. 

C.  KNOWLEDGE  REQUIRED  OP  SUSTAINING 
WITNESS.— Where  the  character  of  a  witness  for 
truth  and  veracity  has  been  impeached,  the  evi- 
dence of  a  witness  who  has  been  acquainted  for  a 
loniT  time  with  the  impeached,  and  has  never  heard 
the  character  of  the  witness  for  truth  and  veracity 
questioned,  is  admissible,  althousrh  such  witness 
may  never  have  heard  any  person  or  persons  say 
anything- whatever  concerning  the  impeached  wit- 
ness' character.  Lemons  v.  State.  4  W.  Va.  756,  0 
Am.  Rep.  298:  Clay  v.  Robinson,  7  W.  Va.  848. 

And  when  the  witness  states  that  he  knows  the 
reputation  of  the  person  souffht  to  be  impeached 
as  a  man  of  veracity,  his  competency  to  testify 
and  the  weight  otherwise  due  to  his  testimony,  are 
not  at  all  lessened  by  the  fact  that  he  never  heard 
the  character  of  such  person  called  in  question,  or 
made  the  subject  of  special  conversation  or  discus- 
sion: for,  although  a  man's  character  may  not  be 
discussed,  it  may,  nevertheless,  be  well  known  to 
his  neighbors,  and  in  many  cases  the  hlg^hest  trib- 
ute that  can  be  paid  to  the  witness  is  that  his  repu- 
tation as  a  man  of  veracity  is  never  called  in 
question,  or  even  made  the  subject  of  conversation 
in  the  community  where  he  resides.  Davis  v. 
Franke,  3S  GratL  418;  Lemons  v.  State,  4  W.  Va.  755, 
e  Am.  Rep.  293. 

Vlil.  PRIVILBQB  OP  RBPUSINQ  TO  ANSWER. 

A.  WHERE  ANSWERS  TEND  TO  CRIMINATE 
WITNESS.— Wherever  a  party  on  oath  declares 
that  the  answer  to  the  question  propounded  to  him 
will  criminate  himself,  the  court  must  accept  that 
answer  as  true,  and  as  making  a  prima  fade  case  in 
which  he  must  be  excused,  unless  there  is  some- 
thing- in  the  circumstances  of  the  particular  case 
which  makes  it  appear  either  that  the  witness  con- 
tumaciously refuses  to  answer,  or  where  it  appears 
that  from  all  the  circumstances  he  is  clearly  mis- 
taken as  to  any  possibility  of  his  future  prosecution. 
Temple  v.  Commonwealth,  76  Va.  892;  Langhorne  v. 
Com.,  76  Va.  1021 ;  Murphy  v.  Com.,  23  Gratt.  960. 

For,  if  the  fact  to  which  the  witness  is  interrogated 
forms  but  a  single  remote  link  in  the  chain  of  testi- 
mony which  may  implicate  him  in  a  crime  or  mis- 
demeanor, he  is  not  bound  to  answer.  Langhorne 
V.  Com.,76Va.  1012. 

Waiver  of  Privilege.— And,  because  the  witness  has 
already  made  elsewhere  a  full  and  voluntary  dis- 
closure of  the  facts,  as,  for  instance,  before  the 
coroner  or  ffrand  jury,  this  will  not  deprive  him  of 
his  privilege  of  declining  to  testify  on  the  trial.  A 
witness  cannot  be  held  to  have  waived  this  privilege 
until  he  is  warned  of  it.  CuUen  v.  Com..  24  Gratt. 
624:  Temple  v.  Com.,  76  Va.  892. 

B.  CONSTITUTIONAL  GUARANTY.— The  Vlr- 
crinla  constitution  provides  that  in  all  capital  or 
criminal  prosecutions,  no  man  can  be  compelled  to 
give  evidence  airainst  himself.    Art.  1.  S  10. 

Under  this  guaranty,  it  has  been  held  that  a  per- 
son is  not  only  secured  from  giving  evidence  against 
himself  on  his  own  trial,  but  he  cannot  be  compelled, 
on  the  trial  of  another,  to  testify,  if  his  evidence 
will  tend  to  criminate  himself.  Cullen  v.  Com.,  24 
GratL  624. 

I.  Statutes  Taking  Away  CoNSTmmoNAL  Pbivi- 
LBOX.— And  before  this  constitutional  prlvlleg^e  of 


refusing  to  answer  can  be  taken  away  by  statutes, 
there  must  be  an  absolute  indemnity  provided,  and 
nothing  short  of  complete  amnesty  to  the  witness, 
an  absolute  wiping  out  of  the  offence  as  to  him.  so 
that  he  can  no  long-er  be  prosecuted  for  it,  will 
furnish  that  indemnity.  Opinion  of  Judge  Bouldin 
in  Cullen  v.  Com.,  24  Gratt  685:  Temple  v.  Com..  75 
Va.  892. 

In  Cullen  v.  Com..  24  Gratt.  624,  the  witness,  when 
asked  what  he  knew  of  a  certain  duel,  declined  to 
answer,  because  his  answer  would  tend  to  incrimi- 
nate him.  The  lower  court  ordered  him  .to  answer, 
and.  on  his  still  refusing-  to  do  so.  fined  him  and 
committed  him  to  Jail.  But  the  court  of  appeals 
reversed  this  judgment,  and  held  that  before  the 
constitutional  privileg^e  of  a  witness  to  refuse  tog-lve 
evidence  tending  to  criminate  himself,  could  be 
taken  away  by  the  legislature,  there  must  be  an 
absolute  indemnity  provided  against  prosecution, 
and  that  a  statute  providing  that  any  statements 
made  by  a  person  concerned  in  any  duel,  shall  not 
be  used  against  him  in  any  prosecution  against 
himself,  does  not  provide  this  indemnity.  It  would 
seem,  however,  that  according  to  the  decision  in 
Kendrick  v.  Com..  78  Va.  491,  Va.  Code  1887,  g  8692, 
does  furnish  such  a  full  and  complete  indemnity 
airalnst  prosecution,  as  that  the  witness  may  be 
compelled  to  testify,  in  a  prosecution  for  duelling, 
notwithstanding-  his  constitutional  privileg-e. 

But  the  statute  g-iving  immunity  to  witnesses  in 
prosecutions  for  unlawful  gaming,  does  not  apply  to 
a  prosecution  for  managing  and  conducting^  a  lot- 
tery, and,  therefore,  a  witness  cannot  be  required 
to  testify  in  such  a  case  if  he  will  thereby  criminate 
himself.    Temple  v.  Com.,  75  Va.  892. 

If,  however,  the  statute  secures  full  protection  to 
the  witness,  he  cannot  refuse  to  testify  because  his 
answer  will  tend  to  criminate  him.    Kendrick  v.  - 
Com.,  78  Va.  490,  Lact  and  Richardson,  JJ.,    dis- 
senting.   See  W.  Va.  Code.  ch.  152,  S  18. 

Neither  Court  nor  Prosecutinir  Attorney  Can  Offer 
indemnity.— No  implied  suggestion  by  the  court,  nor 
any  implied  or  positive  promise  by  the  common  - 
wealth's  attorney  could  operate  as  an  indemnity  to 
the  witness  that  he  would  not  be  further  prosecuted. 
He  has  a  right  to  stand  upon  his  constitutional 
privileire,  and  not  to  trust  to  the  chances  of  a 
further  prosecution.  The  court,  of  course,  could 
offer  him  no  such  indemnity.  Nor  could  the  com- 
monwealth's attorney,  for  he  might  die,  or  be  re- 
moved, or  resisrn,  and  his  successor  might  see  fit  to 
institute  a  prosecution  ag-alnst  him.  Or  whether  he 
did  or  not,  a  grand  Jury,  without  the  advice  or  con- 
sent of  the  commonwealth's  attorney,  miffht  insti- 
tute SDch  prosecution.    Temple  v.  Com.,  75   Va.  897 

C.  EXPOSURE  TO  A  PENALTY  OR  FORFEI- 
TURE.—See  monographic  note  on  "Bills  of  Discov- 
ery" appended  to  Lyons  v.  Miller,  6  Gratt  427. 

D.  QUESTIONS  TENDING  TO  DEGRADE  CHAR- 
ACTER.—The  court  may  interfere  during  the  cross- 
examination,  to  protect  a  female  witness  from 
answering  questions  tending  to  degrade  her  charac- 
ter, and  possibly  expose  her  to  a  criminal  prosecu- 
tion. Under  this  rule  questions  imputing^  a  want  of 
virtue  in  a  female  witness  have  been  excluded. 
Howel  V.  Com.,  6  Gratt  664:  Forney  v.  Ferrell,  4  W. 
Va.  729. 


Strode  v.  Head.*   ' 

October  Term,  1795. 

Deirt  on  Bond— Pensity— Vaiue  of  Currency— How  As- 
certained.—Debt  upon  a  bond  in  the  penalty  of 
18001.  Pennsylvania  currency,  of  the  value  of 
14401.  Virginia  currency.    The  defendant   having 

*The  principal  case  is  cited  in  HoUiday  v.   My 
U  W.  Va.  299. 
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confessed  jndgment.  it  was  entered  for  I800I. 
Pennsylvania  currency,  of  the  Talne  of  14401. 
current  money  of  Virginia,  to  be  discharfired  by 
the  payment  of  TCOl.  current  money  of  Vlrfirinia. 
with  Interest,  &c.  The  confession  of  judgment 
fixed  the  value  of  the  money,  and  furnished  the 
Clerk  with  a  standard  for  asceruininff  the  value 
of  the  sum  mentioned  in  the  condition. 

The  appellee  brought  an  action  of  debt  in 
the  District  Court  of  Fredericksburgh,  on  a 
bond  (with  a  condition)  payable  in  Penn- 
sylvania currency.  The  declaration  was  for 
the  penalty,  viz.  ;^1800  Pennsylvania  cur- 
rency, of  the  value  of  ;fl440  Virginia  cur- 
rency. After  oyer,  the  defendant  pleaded 
payment.  He  afterwards  withdrew  his  plea 
and  confessed  judgment  jgenerally.  Thie 
judgment  was  entered  up  for  ;^1800  Penn- 
sylvania currency,  of  the  value  of  ;fl440 
current  money  of  Virginia,  to  be  discharged 
by  the  payment  of  £720  current  money  of 
Virginia,  with  interest  and  costs. 

From  this  judgfient,  the  defendant  ap- 
pealed. 

Campbell  for  the  appellant.  Though  it 
is  certain,  that  if  ;fl800  Pennsylvania  cur- 
rency is  equal  to  ;^1440  Virginia  currency, 
that  the  half  of  the  former,  must  be  equal 
to  half  the  sum  of  the  latter,  yet  as  the 
value  affixed  by  the  plaintiff  is  merely  arbi- 
trary, a  general  confession  will  not  war- 
rant a  judgment  for  the  value  fixed  by  the 
party  himself.  What  the  value  of  foreign 
money  is,  is  always  a  fact  to  be  ascertained 
by  a  jury,  and  not  by  the  calculation  of  the 
clerk. 

Lee  for  the  appellee.  The  declaration 
ha^^g  stated  the  value  of  the  foreign 
w  money,  the  confession  of  judgment  gener- 
ally, is  an  acknowledgment  that  the  value 
is  truly  stated,  and  renders  the  aid  of  a  jury 
altogether  unnecessary.  The  sum  acknowl- 
edged to  be  due  is  in  truth  the  penalty,  and 
the  permission  to  discharge  it  with  a  smaller 
sum,  is  an  indulgence  to  the  obligor.  To 
do  this,  the  condition,  with  the  standard 
thus  agreed  upon  by  both  the  parties  was 
properly  resorted  to ;  and  as  the  sum  in  the 
condition,  is  the  half  of  that  in  the  penalty, 
and  the  parties  have  agreed  upon  the  value 
of  the  penalty  in  Virginia  currency,  half 
that  value  must  be  in  the  sum  to  which  the 
appellee  is  justly  entitled.  But  if  the 
appellant  is  unwilling  to  avail  him- 
150  self  *of  the  benefit  of  the  condition, 
I  am  wilttng  to  put  it  out  of  view, 
and  to  take  a  judgment  for  the  very  sum 
confessed  by  the.  defendant  which  is  ^1440. 
But  I  have  always  supposed  that  it  was 
neither  usual  nor  proper  for  the  party  to 
assign  for  error,  that  which  is  for  his  ad- 
vantage. 

ROANE,  J.— If  a  verdict  had  been  given 
in  this  case,  it  would  have  been  necessary 
for  the  jury  to  have  found  the  value  of  the 
Pennsylvania  currency,  since  this  is  a  fact 
proper  for  their  enquiry.  But  the  appel- 
lant by  confessing  a  judgment,  rendered 
the  interference  of  a  jury  unnecessary,  since 
he  acknowledged  that  he  owed  the  appellee 
£1800  Pennsylvania  currency,  of  the  value 
of  ;^1440  Virginia  currency.  Having  thus 
furnished  a  standard,  the  sum  by  which  the 
penalty  was  to  be  discharged  was  easily 
found.     I  think  there  is  no  error. 

The  other  judges  concurred  in  opinion. 

Judgment  aflSrmed. 


Terrell  v.  Ladd. 

October  Term,  1796. 


Debt  on  Bond— Penalty- Jadgncnt— Debt  upon  i 
bond,  the  penalty  of  which  was  in  current  money, 
with  condition  to  pay  so  much  sterling  moaev. 
After  verdict  for  the  plaintiff,  the  Judarment 
should  be  for  the  current  money  mentioned  in 
the  penal  part  of  the  bond,  to  be  discharged  by 
the  sterllnfiT  money  in  the  condition:  and  the 
Court  ouffht  to  settle  the  rate  of  exchange,  which 
on  an  appeal  should  appear  in  the  record. 

This  was  an  action  of  debt  on  a  bond  the 
penalty  of  which  was  in  current  money, 
with  condition  to  pay  sterling  money.  Ver- 
dict for  the  plaintiff,  and  jndgment  for  the 
debt  in  the  declaration  mentioned  to  be  dis- 
charged by  BO  much  sterling  money  with 
interest  and  costs  &c.  From  this  the  de- 
fendant appealed. 

Copland  for  the  appellant,  objected,  that 
the  declaration  being  for  current  money  and 
the  judgment  being  entered  to  be  discharged 
by  sterling  money,  was  error. 

Wickham  for  the  appellee,  insisted,  that 
the  court,  by  the  act  of  Assembly  was 
directed  to  enter  up  the  judgment  accord- 
ing to  the  condition  of  the  bond  and 
therefore  it  would  have  been  error  to  have 
directed  a  writ  of  enquiry.  It  has 
been  decided  in  this  court,  that  a  judg- 
ment may  be  entered  up  for  sterling  moneji 
and  that  the  court  may  settle  the  rate  of 
exchange. 

The  PRESIDENT.  The  point  has  been 
frequently  so  decided  in  this  court. 

Copland.  It  does  not  appear  from  this 
record  that  the  rate  of  exchange  was  settled 

by  the  court. 
151  *Wickham.      This   is    always  done 

by  a  general  order  at  the  end  of  the 
term,  and  applies  to  all  the  sterling  judg- 
ments of  that  term  without  forming  a  part 
of  every  distinct  judgment. 

The  PRESIDENT.  Upon  an  appeal,  the 
order  should  be  annexed  to  each  judgment, 
and  should  appear  in  the  record. 

Wickham  then  prayed  a  certiorari,  which 
was  awarded. 

Note.  The  general  order  being  certified, 
the  judgment  was  affirmed  in  April  17%. 


Brown   &  Others  v.  The  Administratrix  of 
Thomas  Brown  Deceased. 

October  Term.  1795. 

Evidence— Quardian— Entry  in  Administrator's  Bocki* 

—An  entry  by  an  administrator  In  his  books,  of 
money  paid  over  by  him  to  themardian.  admitted 
as  evidence  against  the  guardian,  under  all  tbe 
circumstances  of  the  case,  the  admlnistraior 
beinff  dead,  and  his  hand  writing  proved. 

This  was  an  appeal  from  the  High  Court 
of  Chancery,  in  which  the  only  question 
was,  whether  the  master  ought  to  have  al- 
lowed an  item  in  an  account  upon  the  evi- 
dence offered  to  prove  it.  The  appellants 
who  were  the  plaintiffs  below  are  the  chil- 
dren of  Samuel  Brown,  to  whom  WentTforth 


•Evidence— Booiu  of  Merchant— Entries  by  Deceased 
Cierlc.- In  Gale  v.  Norrls,  9  Fed.  Cas.  1079.  the  court 
said:  "It  is  now  fully  settled,  that  the  entries  of  hfe 
deceased  clerk,  in  the  books  of  a  merchant  are 
evidence  in  his  behalf,  the  handwriting  beior 
proved.  Clark  v.  Maffx'uder,  2  Har.  A  J.  77;  Welsh 
v.  Barrett,  15  Mass.  886:  Brown  v.  Brotim,  S  Wath.  151: 
Union  Bank  v.  Knapp,  8  Pick.  96;  Patton  v.  Craig.  7 
Serff.  &  R.  126:  Hood  v.  Reeve.  3  Car.  &  P.  6»:  Holli- 
day  V.  Martinet,  80  Johns.  188;  Wilbur  v.  Selden,  6 
Cow.  162." 
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was  administrator.  He  settled  his  accounts 
of  that  estate  under  an  order  of  the  County 
Court,  admitting  himself  to  be  a  debtor  to 
the  amount  of  ^386:  10:  1.  After  his  death, 
his  wife  was  appointed  his  administratrix, 
and  at  the  same  time,  Thomas  Brown  was 
appointed  guardian  to  the  appellants. 
After  the  death  of  Mrs.  Wentworth,  John 
Day  qualified  as  administrator  de  bonis  non 
&c.  of  Wentworth,  whose  estate  was  by  a 
decree  of  the  County  Court  in  an  amicable 
suit  commenced  for  that  purpose,  divided 
amongst  his  children,  one  of  whom  was  the 
wife  of  Thomas  Brown.  On  Wentworth *s 
books  is  an  entry  made  by  Day  in  the  life- 
time of  Mrs.  Wentworth  the  administratrix, 
charging  Thomas  Brown  with  ;£'386:  9:  1, 
paid  him  as  guardian  of  the  plaintiffs  on 
account  of  Wentworth 's  estate.  Day  is 
dead,  and  his  hand  writing  proved.  Thomas 
Brown  on  his  day  book  debits  himself  with 
j^lSS:  9:  1,  received  by  him  on  account  of 
his  wards.  But  tho'  all  other  entries  from 
this  day  book  are  posted  on  his  ledger,  the 
sum  of  ^155:  9:  1,  is  not  carried  to  account 
there.  It  appears  that  an  order  was  made 
by  the  County  Court,  directing  a  summons 
to  issue  to  the  said  Thomas  Brown,  to  set- 
tle his  guardianship  accounts,  but 
152  nothing  farther  was  ever*done  in  the 
business.  The  defendant's  exceptions 
to  the  master's  report  which  allowed  this 
sum  of  ;^386:  10:  1,  to  the  debit  of  Thomas 
Brown's  estate,  with  interest  thereon  from 
1768,  when  the  credit  was  entered  by  Day 
being  sustained  by  the  High  Court  of  Chan- 
cery, an  appeal  was  xn-ayed  from  the  decree 
founded  thereon  to  this  court. 

Ronold  for  the  appellant.  Day,  if  living 
would  have  been  a  good  witness  at  the  time 
he  made  the  entry,  and  his  evidence  is  not 
destroyed  by  his  afterwards  becoming  the 
administrator.  But  if  I  am  wrong  in  this, 
the  law  is  well  settled,  that  if  a  witness 
were  once  competent,  and  afterwards  be- 
comes interested,  his  hand  writing  may  be 
proved.  In  this  case,  the  hand  writing  of 
Day  being  established,  his  entry  ought  to 
have  been  considered  as  evidence.  Besides, 
if  Brown,  when  summoned  to  settle  his  ac- 
counts had  done  so,  there  would  have  be«»n 
no  necessity  of  resorting  to  this  evidence, 
and  consequently  slighter  proof  should  be 
received  to  charge  him. 

Marshall.  The  rule  is,  that  the  best  evi- 
dence which  the  nature  of  the  case  will 
admit  shall  be  required,  and  not  as  Mr. 
Ronold  supposes,  the  best  evidence  which 
it  is  in  the  power  of  the  party  to  produce. 
This  case  from  its  nature  admits  of  conclu- 
sive testimony.  Wentworth,  it  is  admitted, 
once  had  this  money  in  his  hands;— it  is 
contended  that  he  is  discharged  of  it,  and 
that  Brown  is  chargeable  because  he  was 
appointed  the  guardian,  and  in  Wentworth's 
books  an  entry  was  made  by  Day,  of  the 
money  being  paid  over  to  Brown.  Now  this 
is  a  case  where  Wentworth  might,  and  as  a 
prudent  man  ought  to  have  taken  a  receipt, 
and  therefore  the  entry  is  not  the  best  evi- 
dence which  tho^  nature  of  the  case  would 
have  admitted.  Wentworth  himself  could 
not  have  been  examined  as  a  witness  to  dis- 
charge himself  and  to  charge  another. 
Can  his  entry  then  be  admitted,  or  is  the 
case  stronger,  because   the   entry   is   made 


by  Day?  The  evidence  of  his  hand  writing 
proves  only  that  he  made  the  entry,  but  it 
does  not  establish  the  fact  to  which  the 
entry  relates.  As  to  Brown's  misconduct 
in  not  settling  up  his  guardianship  ac- 
counts, he  might  have  been  punished  for 
not  doing  so,  but  it  does  not  authorise  the 
establishment  of  a  principle  as  to  him, 
which  is  repugnant  to  the  rules  of  evidence 
when  applied  to  general  cases. 

Ronold  in  reply.  I  do  not  contend  that 
the  entry  of  the  party  himself  would  be  evi- 
dence; but  it  is  sufficient  if  made  by  a  third 
person,  and  his  hand  writing  proved.  It  is 
like  the  case  of  a  book  keeper,  whose  hand 

writing     may    be    proved    after    his 
153      *death,     to    establish    entries,    with 

which  perhaps  he  was  himself  totally 
unacquainted. 

The  Court  delivered  the  following  opinion 
and  decree  viz.  **The  court  is  of  opinion, 
that  the  exhibits  stated  in  the  record  are 
not  only  corroborative  of  the  entry  made  in 
Wentworth's  books  by  John  Day,  the  clerk, 
or  agent  of  Mary  Wentworth  the  administra- 
trix; but  are  abundantly  sufficient  inde- 
pendent of  that  entry,  to  charge  Thomas 
Brown  with  the  whole  ;^386:  10:  1.  The  de- 
mand against  Wentworth's  estate  was  as- 
certained by  his  administration  account  duly 
settled  and  recorded,  so  as  not  to  admit  of 
doubt  or  litigation:  Thomas  Brown  the 
same  day,  on  which  administration  of  that 
estate  was  obtained,  is  appointed  guardian 
to  Samuel  Brown's  children  with  a  view,  it 
would  seem,  to  the  receiving  of  this  money 
before  that  estate  was  divided.  There  ap- 
pears to  have  been  so  little  doubt  of  the 
personal  estate  (of  which  there  is  no  ac- 
count) being  sufficient  to  pay  this,  and  all 
other  demands,  that  Brown  himself  who 
married  a  daughter  of  Wentworth,  with  the  • 
husbands  of  the  others,  immediately  com- 
menced an  amicable  suit  in  Chancery  to 
have  a  division  of  the  lands  and  slaves:  an 
order  for  such  division  is  accordingly  made 
and  carried  into  execution,  comprehending 
17  slaves,  which  at  their  stated  value, 
amounted  to  much  more  than  this  demand 
of  Samuel  Brown's  orphans,  and  were  liable 
thereto  if  the  personal  estate  were  not  suffi- 
cient. Hence  it  appears  that  this  money 
either  was  received  by  Thomas  Urown  the 
guardian,  or  he  was  guilty  of  gross  neglect 
of  duty,  either  of  which  would  be  a  proper 
ground  for  charging  him  therewith.  That 
he  did  receive  it,  is  highly  presumable  from 
the  circumstances  before  stated,  and  from 
that  of  his  having  entered  in  his  memoran- 
dum book,  the  receipt  of  so  considerable  a 
part  as  ;^155 :  9 :  6,  without  having  returned 
an  account  thereof  to  court  as  his  duty  re- 
quired, or  even  carrying  it  to  account  in 
his  own  books,  either  to  the  credit  of  a  gen- 
eral account  with  Samuel  Brown's  estate, 
or  to  the  credit  of  each  individual  child,  al-' 
though  such  accounts  appear  to  be  open  on 
his  books,  and  although  it  is  stated  that 
he  had  posted  from  the  memorandum  book 
all  other  entries  made  at  the  same  time. 
That  therefore  his  estate  ought  to  be 
charged  with  the  whole  ;^386:  10:  1,  as  re- 
ceived in  May  1768,  accountable  to  each 
child  for  one  third  thereof,  with  interest. 
But  since  the  accounts  of  disbursements  for 
their  maintaiuance,  appear  to  be  inadequate 
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to  that  purpose,  and  probably  de- 
154      fective,  *and  the  interest  of  the  money 

a  very  moderate  allowance,  the  court 
is  of  opinion  that  the  interest  with  each 
child  shall  commence  from  the  time  when 
he  or  she  attained  the  ag^e  of  21  years  or 
married,  till  which  period  the  interest  shall 
be  set  against  the  maintainance,  and  all 
the  accounts  of  his  disbursements  for  the 
latter  discarded,  unless  the  plaintiffs  can 
make  it  appear  before  the  commissioner, 
that  they  derived  part  of  their  maintainance 
from  some  other  source  than  from  their  said 
guardian,  in  which  case  the  charge  of  in- 
terest is  to  be  made  against  him,  and  he 
to  be  allowed  his  accounts  for  maintainance. 
The  decree  is  reversed  with  costs,  and  the 
cause  to  be  remanded  to  have  the  accounts 
reformed,  and  a  final  decree  made  according 
to  the  principles  of  this  decree.*' 


Bennet  v.  The  Commonweatth. 
October  Term.  1795. 

Escheat— Inquest— Number  of  Jurors.*— Upon   an   in- 

?!aeHt  of  office,  respectinff  property  escheated,  or 
orfelted  to  the  Commonwealth,  the  Jurymiffht 
have  been  composed  of  twelve  jurors,  or  of  a 
irreater  or  smaller  number,  prior  to  the  Act  of 
1794. 

This  was  an  appeal  from  a  judgment 
of  the  District  Court  of  Dumfries,  quash- 
ing an  inquisition  taken  between  the 
Commonwealth  and  the  appellant,  which 
found  ^4hat  the  appellant  was  a  British 
subject;  that  he  had  since  the  peace  of  1783 
sold  the  land  in  question  to  citizens  of  this 
country,  and  that  the  Commonwealth  hath 
no  right  to  the  same  by  way  of  escheat  or 
otherwise.'*  This  inquisition  was  signed 
by  17  jurors. 

The  only  question  in  the  cause  was, 
whether  the  jury  might  be  composed  of  a 
greater  number  than  twelve? 

Lee  for  the  appellant,  cited  3  Blac.  Com. 
258— Finche's  law  323,  4,  5,  to  shew  that  in 
inquest  of  this  sort,  no  determinate  number 
was  required.  That  it  might  consist  of 
twelve,  or  more,  or  less. 

ROANE,  J.— The  quotations  from  the  3 
Blac.  Com.  258  are  completely  decisive,  that 
no  determinate  number  of  jurors  is  requi- 
site in  questions  of  this  kind  by  the  Eng- 
lish law,  and  no  act  of  our  Assembly  prior 
to  the  year  1794,  has  altered  the  common 
law  in  this  particular. 

The  act  of  1794,  to  amend  the  act  con- 
cerning escheators,  after  premising  that  a 
contrariety  of  opinions  had  prevailed  as  to 
the  construction  of  the  act  of  1792, 
155  goes  on  to  limit  the  number  *of  jurors 
to  serve  upon  an  eschea tor's  inquest. 
I  have  looked  into  that  act,  and  find  noth- 
ing which  can  warrant  an  opinion  that  any 
specific  number  of  jurors  were  required, 
prior  to  the  commencement  of  the  act  of  1794. 

I  am  therefore  of  opinion,  that  the  Dis- 
trict Court  erred  in  quashing  the  inqui- 
sition, and  that  the  judgment  ought  to  be 
reversed. 

FLEMING,  J., and  the  PRESIDENT,  both 
concurred  in  the  same  opinion,  that  the  num- 
ber of  jurors  might  be  more  or  less  than 
twelve,  until  the  act  of  1794,  and  therefore 
that  the  judgment  was  erroneous. 


•See  monofirraphic  note  on  "Escheat"  appended  to 
Sands  v.  Lynham.  Escheator.  27  Gratt.  291. 


Harrison  Executor  of  Payne  v.  Sampson. 

October  Term.  1795. 

executors— Covenant  agatiist*— An  action  of  covenant 
respecting  real  estate,  will  lie  against  ezecaton. 
thoag^h  not  expressly  bound. 

This  was  an  action  of  covenant  brought 
by  the  appellee  against  the  appellant  in  the 
District  Court  of  New-London,  upon  a  deed 
made  by  Payne  to  Sampson  conveying  to 
him  a  tract  of  land  in  fee  simple,  and  con- 
taining a  covenant  for  quiet  enjoyment, 
and  that  the  premises  were  clear  of  all  in- 
cumbrances. 

The  breach  assigned  was,  that  the  land 
was  not  free  from  incumbrances,  and  that 
the  plaintiff  was  not  permitted  to  enjoj  it 
free  from  eviction  &c.  for  that  the  posses- 
sion of  the  said  land  had  been  recovered 
from  the  plaintiff  in  an  action  of  ejectment 
instituted  by  Agatha  Payne.  Upon  the 
plea  of  covenants  performed,  the  jury  found 
a  special  verdict,  stating  the  deed  &c.  and 
that  after  the  death  of  Josias  Payne  the 
grantor,  the  land  was  recovered  from  the 
plaintiff,  by  Agatha  Payne.  Judgment  in 
the  District  Court  for  the  plaintiff,— From 
which  Harrison  appealed. 

Marshall  for  the  appellee.  The  only 
question  existing  in  the  cause  is,  whether 
this  action  will  lie  against  the  executors, 
they  not  being  specially  bound  in  the  cove- 
nant, and  therefore  it  is  supposed,  that  this 
being  a  covenant  real,  the  action  will  only 
lie  against  the  heir.  I  contend  that  thouefa 
the  heir  is  not  bound  unless  he  be  particu- 
larly named,  yet  in  all  cases  the 
156  *executors  are,  whether  the  covenaat 
respect  real  estate,  or  be  purely  per- 
sonal. I  consider  this  point  to  be  so  plain, 
that  it  is  unnecessary  to  cite  authorities  to 
prove  it. 

The  Court  affirmed  the  judgment,    with- 
out assigning  reasons. 


Harvey  et  ux.  and  Others  v.  Borden. 
October  Term.  1796. 

Feme  Covert— Privy  Examination -Coainiluion.t-TIie 

commission  for  takinsr  the  privy  examination  of 
a  feme  covert  must  be  directed  to.  and  executed 
by.  those  who  are  in  fact  Justices  of  the  Peace,  bnt 
they  need  not  be  so  named  in  the  commission  or 
certificate:  they  will  be  presumed  to  he  sucli 
until  the  contrary  appears. 

Benjamin  Borden  being  seised  of  a  con- 
siderable real  estate,  by  his  will  devises  as 
follows,  viz:  **My  will  is,  that  all  my  lands 


•See  monographic  note  on  "Executors  and  Admin- 
istrators" appended  to  Rosser  v.  Deprlest  «5  QratL  4 

trtarrted  Woman— Privy  Examination— ConpUsnce 
with  Stotate.-The  principal  case  is  cited  with 
approval  in  Grove  v.  Zumbro,  14  Gratt.  614;  Tod  r. 
Baylor.  4  Lei^h  518. 

See  foot-notes  to  Grove  v.  Zumbro,  14  Gratt  501: 
Hairston  v.  Randolphs.  12  Lei?b  446. 

Deed— Aclcnowiedffnient— Official  Ciimracter  of  Per- 
sons Talcing.— In  Hurst  v.  Leckie,  97  Va.  568, 34  S.  K. 
Rep.  464,  it  is  said:  "It was  also  held  by  thiscoari ia 
Harvey  v.  Borden,  2  Wash.  IM,  Ware  v.  Gary,  i  Call 
263.  and  Lanffhorne  v.  Hobson,  4  Leig-h  284.  thatii 
was  not  essential  that  the  official  character  of  tbe 
persons  takinir  the  acknowledgment  should  appear 
in  the  certificate,  but  that  it  would  be  presamed 
that  the  acknowledgment  was  made  before  officers 
authorized  to  take  it.  These  cases,  however,  ito^ 
before  the  enactment  of  the  statute  prescrihinr  the 
form  of  the  certificate  of  acknowledgmeat,  wbicb 
had  the  effect  to  change  the  law  in  this  respect 
Acts  1813.  ch.  10.  sec.  2,  p.  86;  1  Rev.  Code  181».  p.  888." 

The  principal  case  is  cited  in  Harvey  v.  Preston, 
8  Call  409. 
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and  estates  iii  New  Jersey  be  sold,  and  all 
mj  lands  on  BuUskin,  Smith's  Creek,  and 
North  Shenando,  and  all  my  entries  every 
where,  and  all  my  lands  on  the  waters  of 
James  River,  should  be  sold,  excepting* 
5,000  acres  of  land  that  is  all  good,  I  give  to 
my  five  daughters  [by  name]  that  is  1000 
acres  of  good  land  a  piece  to  every  one  of  the 
said  five  acres,  (meaning  daughters)  above 
mentioned,  to  them  and  their  heirs  and  as- 
signs for  ever.*'  He  then  4ii'ects  ail  the 
rest  of  his  lands  to  be  sold  as  aforesaid  (ex- 
cepting the  tract  he  then  lived  on),  and  be 
equally  divided  between  his  wife,  his  three 
sons  and  six  daughters.  He  then  appoints 
his  three  sons  his  executors,  and  empowers 
them  to  execute  deeds  for  the  lands  which 
he  had  sold,  and  ordered  to  be  sold.  Only 
two  of  the  executors  named  in  the  will, 
qualified.  The  testator  was  possessed  of 
92,000  acres  of  land  on  James  River,  as  well 
as  of  other  tracts  on  Catawba,  a  branch  of 
the  same  river. 

Joseph  Borden  the  plaintiff  in  this  cause, 
claiming  under  James  Pritchard  and  wife 
(the  latter  being  one  of  the  five  daughters 
of  the  testator)  filed  his  bill  in  the  High 
Court  of  Chancery  against  Harvey  and  his 
wife  (the  latter  of  whom  is  the  heir  at  law 
of  Benjamin  Borden,  the  eldest  son  and  ex- 
ecutor of  the  said  testator)  for  an  allott- 
ment  and  conveyance  of  the  1000  acres 
devised  to  Mrs.  Pritchard  by  the  clause  be- 
fore mentioned.  The  bill  states  that  Ben- 
jamin the  younger  had  purchased  the  shares 
of  the  other  four  daughters,  and  had  received 
a  conveyance  from  Worthington  the  former 
husband  of  the  fifth  daughter, 
157  *  (now  Mrs.  Pritchard, )  under  whom 
the  plaintiff  claims,  but  that  she  was 
not  privily  examined  as  the  law  directs,  in 
consequence  of  which  his  title  to  her  share 
was  invalid. 

The  answer  states  that  the  part  to  which 
the  daughter,  under  whom  the  plaintiff 
claims  was  entitled,  was  set  apart  by  the 
said  Benjamin  Borden  the  younger,  out  of 
a  tract  of  20,000  acres  on  James  River;  that 
he  sold  considerable  quantities  of  land  to 
discharge  the  debts  of  the  testator,  and  he 
insists,  that  if  the  plaintiff  is  entitled  to 
the  quantity  now  claimed,  it  ought  to  be 
laid  off  out  of  the  20,000  acre  tract. 

An  amended  bill  was  filed  for  the  purpose 
of  making  certain  persons  defendants,  who 
are  stated  to  be  in  possession  of  2,218  acres 
on  Catawba,  of  the  best  land  which  belonged 
to  Benjamin  Borden  the  elder,  under  a  vol- 
untary conveyance  from  their  mother  Mrs. 
Harvey,  the  female  defendant,  and  heir  at 
law  of  Benjamin  Borden  the  younger,  and 
praying  to  have  the  1000  acres  claimed  by 
the  plaintiff  laid  off  out  of  those  lands. 

The  new  defendants  insist,  that  the  plain- 
tiff ought  to  have  his  1000  acres  laid  off 
out  of  the  large  tract  on  James  River,  and 
not  out  of  the  Catawba  lands,  as  there  was 
not  in  the  latter  tract  as  much  land,  as 
would  satisfy  the  bequest  of  5,000  acres, 
and  of  course  that  tract  could  not  have  been 
contemplated  by  the  testator,  in  the  devise 
to  the  daughters. 

By  the  report  of  sundry  commissioners, 
appointed  by  an  order  of  the  Court  of  Chan- 
cery to  state  the  situations,  ascertain  the 
quantities,  and  describe  the   boundaries    of 


the  lands  whereof  Benjamin  Borden  the 
elder  died  seised,  and  particularly  of  such 
parts  as^had  been  allotted  by  Benjamin  the 
younger*  to  any  of  the  daughters  of  his  tes- 
tator, it  appears,  that  Benjamin  Borden 
the  testator,  at  the  time  of  his  death,  was 
possessed  of  sundry  tracts  on  Catawba, 
amongst  which  was  2,218  acres,  reputed  to  be 
his  best  land,  and  which  the  commissioners 
think  more  nearly  answers  the  description 
of  that  devised  to  his  five  daughters,  than 
any  other. 

It  does  not  appear  from  any  part  of  the 
record,  that  the  commissioners  who  took 
the  privy  examination  of  Mrs.  Pritchard, 
(who  with  her  husband  conveyed  the  land 
in  question  to  the  plaintiff,)  were  justices 
of  the  peace ;  they  are  not  stated  to  be  such 
in  the  commission,  nor  in  the  certificate. 
The  deed  from  Mrs.  Worthington,  (now 
Mrs.  Pritchard)  and  her  husband  to  Benja- 
min Borden  the  younger,  and  which  for 
want  of  her  privy  examination  was  void  as 
to  her,  describes  the  1000  acres  thereby  in- 
tended to  be  conveyed,  to   be   on  one  of  the 

branches  of  James  River. 
158  *The  decree  of  the  High  Court  of 
Chancery  was  as  follows,  viz:  '^That 
the  defendants  or  such  of  them  as  are  in 
possession  of  1000  acres  of  land  herein  after 
directed  to  be  assigned  to  the  plaintiff  do 
resign  the  said  possession,  and  convey  the 
said  1000  acres  of  land  to  the  plaintiff  at  his 
costs,  and  pay  to  him  so  much  of  the  profits 
of  the  said  land  since  the  commencement  of 
this  suit  as  shall  exceed  (if  they  do  exceed) 
the  value  of  the  permanent  improvements 
on  the  said  land  made  by  Benjamin  Borden 
the  younger,  and  by  the  defendants;"  and 
commissioners  were  appointed  to  assign  to 
the  plaintiff  one  thousand  acres  of  the  land 
mentioned  in  the  reports,  to  which  Benja- 
min Borden  the  elder  was  entitled,  and 
which  is  in  possession  of  the  defendants, 
or'some  of  them,  causing  the  said  1000  acres 
of  land  to  be  laid  off  by  the  county  surveyor, 
in  one  entire  parcel  and  in  a  convenient 
form ;  and  to  examine,  state  and  settle  the 
said  account  of  profits  and  to  estimate  the 
said  permanent  improvements. 

From  this  decree  the  defendants  appealed. 

Marshall  for  the  appellant.  The  first 
question  in  this  cause  is,  whether  the  ap- 
pellee has  any  right  at  all?  Secondly, 
whether  the  land  decreed,  best  answers  the 
intention  of  the  testator? 

1st,  The  act  of  1748  Ch.  1,  {  6,  requires  the 
commission  for  the  privy  examination  of  a 
feme  covert,  to  be  directed  to  two  justices 
of  the  peace,  which  this  is  not. 

It  cannot  be  denied,  but  that  if  the  per- 
sons to  whom  the  commission  was  directed 
were  not  justices  of  the  peace,  the  deed 
could  not  pass  the  estate  of  Mrs.  Pritchard, 
and  therefore,  the  Chancellor  has  presumed, 
that  they  were  such  as  the  law  required. 
I  cannot  discover  any  ground  upon  which 
to  raise  such  a  presumption.  The  commis- 
sioners are  not  stiled  justices  of  the  peace 
in  the  instrument  itself,  nor  does  it  appear 
from  their  own  certificate  that  they  were 
so.  If  either  had  been  the  case,  a  presump- 
tion might  possibly  have  been  created,  so 
far  at  least  as  to  lay  the  other  side  under 
a  necessity  of  disproving  it.  It  should  at 
least  appear  upon  the  face  of  the  instrument 
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that  the  law   has   been    pursued,    or   other- 
wise it  can  have  no  legal  operation. 

2d,  The  testator  had  one  tract  o^  92,000 
acres  of  land  on  the  waters  of  James  River 
in  one  body.  The  lands  which  are  subjected 
by  the  decree  to  satisfy  that  clause  in  the 
will  are  upon  Catawba,  a  branch  of  James 
River,  and  it  appears  by  the  report  of  the 
commissioners  that  there  are  not  five 
thousand  acres  of  land  in  this  tract.  From 
these  facts  it  seems  to  follow  inevitably, 
that  the  large  tract  of  land  best  answers 
the  intention  of  the  testator,  because  out  of 
that  tract  5,000  acres  may  be  got  in 
159  *one  body,  and  upon  the  waters  of 
James  River,  sufficient  to  satisfy  the 
will.  Whereas  the  land  decreed  is  out  of  a 
much  smaller  tract  than  5,000  acres,  and  is 
on  the  waters  of  Catawba.  In  some  parts 
of  the  will,  where  the  testator  speaks  of 
other  branches  of  James  River,  he  calls 
them  by  name,  clearly  shewing,  that  he 
knew  how  to  distinguish  between  James 
River  and  its  branches. 

Stark  for  the  appellee.  In  no  instance 
do  commissions  for  privy  examinations 
name  the  persons  to  whom  they  are  ad- 
dressed as  justice  of  the  peace,  and  if  they 
did,  it  would  not  prove  that  they  were  so. 
Neither  would  the  fact  be  established  if  the 
commissioners  were  to  stile  themselves  so 
in  their  certificate.  The  Chancellor  was 
right  in  presuming  that  they  were  magis- 
trates, because  the  law  required  them  to  be 
so,  and  if  they  were  not,  it  was  easy  for  the 
appellant  to  repel  the  presumption  by  posi- 
tive proof. 

2d,  It  appears  that  Benjamin  Borden  the 
younger,  disposed  of  all  the  good  land  out 
of  the  large  tract,  and  having  a  general 
power  to  sell,  under  the  will,  he  deprived 
the  appellee  of  the  power  of  resorting  to 
that  tract,  even  if  it  had  best  answered  the 
description.  The  land  on  Catawba  is  in  the 
possession  of  persons  claiming  under  his 
heir  as  volunteers,  and  therefore  they  are 
in  no  better  situation,  than  he  would  have 
been  himself.  The  testator  it  is  proved  had 
not  in  any  of  his  tracts  5,000  acres 
of  good  land  in  a  body,  and  because  that 
quantity  cannot  be  found  in  one  tract,  is 
the  appellee  to  have  no  land  at  all?  We  are 
then  to  come  as  near  it  as  possible,  and 
however  hard  it  may  be  upon  the  appellants, 
that  their  land  should  be  taken,  yet  it  is  to 
be  attributed  to  the  conduct  of  their  an- 
cestor who  has  caused  it  by  disposing  of  all 
the  other  good  lands. 

Campbell  on'the  same  side.  The  objection 
to  the  appellee's  title  seems  to  be  built  upon 
a  misapprehension  of  the  act  of  1748,  which 
is  merely  directory  to  the  clerk,  and  does 
not  require  that  the  persons  named  in  the 
commission  should  be  therein  stiled,  ^  ^jus- 
tices of  the  peace."  The  words  of  the  law 
are  **that  it  shall  be  lawful  for  the  clerk  to 
issue  a  commission  to  two  or  more  commis- 
sioners being  justices  of  the  peace,**  Ac. 
Whether  justices  or  not,  is  a  fact  capable 
of  proof,  and  the  court  will  presume  they 
were  so,  until  the  contrary  appears. 

Benjamin  Borden  was  bound  as  executor 
and  trustee,  to  reserve  5,000  acres  of  land, 
all  goods,  for  the  five  daughters.  He  did  re- 
serve lands  on  the  Catawba,  tho'  not  all  in  a 
body,  nor  does   the    will   require   it.     Nay 


it  appears  that  that  quantity  of- 
160  *good  land  in  a  body  could  not  have 
been  found  in  the  estate  of  the  tes- 
tator. But  it  is  said,  that  the  appellee 
ought  to  receive  his  quantity  out  of  the 
92,000  acres  of  land.  Benjamin  the  younger, 
has  disposed  of  this  land,  and  therefore  it 
is  holden  either  by  purchasers  for  valuable 
consideration,  or  by  volunteers,  as  the 
Catawbs^  lands  are  holden.  If  the  former,, 
we  cannot  touch  them.  If  the  latter,  may 
they  not  object  to  our  claim  with  as  much 
reason  as  the  present  appellants  do? 

The  report  of  the  commissioners  appointed 
by  the  Chancellor  to  view  the  lands,  leave 
no  doubt,  but  that  those  on  Catawba  will 
best  satisfy  the  intent  of  the  testator,  ^nd 
to  that  report  there  is  no  exception. 

Marshall  in  reply.  There  is  no  proof  that 
the  92,000  acres  are  sold.  But  if  there  were 
it  does  not  alter  the  question,  which  is,  do 
those  lands  answer  the  description  given 
by  the  testator,  better  than  th6  Catawba 
lands?  I  contend  for  the  reasons  first  men- 
tioned that  they  do,  and  if  so,  and  by  the 
conduct  of  Benjamin  Borden  the  younger, 
such  land  cannot  be  obtained  by  the  ap- 
pellee as  he  is  entitled  to  by  the  will,  then 
his  claim  for  compensation  will  be  against 
the  estate  of  Benjamin  Borden,  and  not 
against  a  part  of  his  representatives,  who 
by   this  decree  are  to  bear   the  whole   loss. 

The  opinion  of  the  commissioner  will  not 
carry  the  claim  from  the  92,000  acres,  if  that 
was  the  tract  contemplated  by  the  testator. 
A  part  of  this  tract  must  at  any  rate  have 
been  taken  to  satisfy  the  devise,  since  there 
^ere  not  5,000  acres  on  Catawba. 

ROANE,   J.— This    is    a    plain  case,  and 
though  contained  in  a  voluminous  record,  the 
essential  parts  of  it,  lie  within  a  small  com- 
pass.    An  objection  is  made   to  the  title  of 
the  appellee,  because  the  commission  which 
was  to  enable  Mrs.  Pritchard  to  pass  awaj 
her  estate,  was  not  directed   to   Justices  of 
the  peace.     The   act    of   1748   requires  the 
commission  to  be  addressed  to  persons  being 
Justices  of  the  peace,  but  does  not  prescribe 
the  form  of   it.     It    is   certainly    necessary 
that  the  commissioners   should    in   reality 
answer  this   description,    because   the  law 
requires  it,  but  it  does  not  require  that  they 
should  be  so  stiled  in  the  commission.    The 
question  then  is.  ought  we   to   presume  the 
fact    that    they  were  justices?    I  think  we 
ought.     The  law  requires  the  clerk  to  direct 
it  to  such  persons,  and  he  ought  not  to  be 
presumed  to  have   done   wroni;:.     The  con- 
trary   might    have  been  shewn,  and  if  the 
party  meant  to  avail  himself  of  this  objec- 
tion   he   ought   to  have  proved  the  fact.    I 
can  never  agree  that   the   party    should  be 
surprised  at  the  trial  with  an    objection  of 
this  sort,  particularly,  where  the  presump- 
tion is  in  his  favor. 
161  *As    to    the    location    of   the  land 

claimed  under  the  will,  one  thing  is 
evident,  which  is,  that  the  testator  intended 
to  give  to  each  of  his  ^ve  daughters,  lOOO 
acres  of  good  land ;  and  it  is  not  required 
to  lie  in  one  body.*  But  if  it  had  been,  the 
report  proves  that  his  intention  as  to  qoal- 
ity  could  not  in  this  respect  have  been  ful- 
filled. It  is  to  lie  on  the  waters  of  James 
River,  and  so  I  think  the  Catawba  lands 
do.     But  if  it  could   be   avoided,    the   land 
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oug-ht  not  to  be  laid  off  in  small  surveys, 
and  as  it  is  in  proof  that  the  5,000  acres  of 
:g-ood  land  could  not  have  been  got  in  the 
large  tract,  in  less  than  20  surveys,  the  tes- 
tator could  not  have  meant  that  tract.  Ben- 
jamin the  younger,  seems  himself  to  have 
considered  the  Catawba  lands  as  intended 
by  the  testator.  Had  he  then  a  right  to 
purchase  up  all  the  good  land,  and  to  im- 
pose the  bad  on  the  devisees?  It  is  shewn 
by  the  report,  that  there  remains  no  good 
land  unsold,  and  it  would  be  highly  unjust, 
that  the  executor  should  by  his  conduct 
-deprive  any  of  the  devisees  of  that  which  the 
testator  intended  for  them,  and  the  appel- 
lants claiming  merely  as  volunteers,  stand 
in  the  situation  of  Benjamin  Borden  whom 
they  represent.  I  think  the  decree  ought  to 
be  affirmed. 

FLEMING,  J.— The  first  objection  made 
by  the  appellant's  counsel  to  the  decree  was, 
that  the  commission  was  not  so  directed,  or 
returned,  as  to  pass  the  estate  of  Mrs. 
Pritchard.  It  is  duly  executed  by  the  per- 
sons to  whom  it  was  directed,  and  the  clerk 
is  required  to  address  it  to  justices  of  the 
peace.  The  deed  witl\  the  commission  is 
returned,  and  admitted  to  record.  I  do  not 
think  that  we  carry  the  doctrine  of  pre- 
sumption beyond  its  accustomed  limits 
when  we  say,  that  to  support  this  deed,  we 
will  intend  that  the  law  has  been  obeyed 
unless  the  contrary  appear. 

The  second  point  respects  the  location  of 
the  land.  The  Chancellor  discovering  much 
•difficulty  in  ascertaining  what  lands  would 
best  fulfill  the  intention  of  the  testator, 
very  properly  appointed  commissioners  to 
view  all  the  lands  of  the  testator  on  the 
waters  of  James  River,  and  to  report  there- 
upon. These  commissioners  had  certainly 
the  fairest  opportunity  of  judging,  and 
after  stating  that  Benjamin  Borden  the  ex- 
ecutor, had  sold  almost  all  the  good  land  out 
of  the  large  tract,  they  report  their  opni- 
ion  to  be,  that  the  lands  on  Catawba  more 
nearly  answers  the  description  given  by 
the  testator  than  any  other.  I  am  therefore 
of  opinion  that  the  decree  is  right. 

The   PRESIDENT.— I    concur     fully    in 

sentiments    with    the  other  judges,  and  for 

the  reasons  given  by  them,    I   am    of 

162      ^opinion,  that  the  decree  is  right  upon 

both  points,  and  ought  to  be  affirmed. 


Lee  V.  Turberville. 

October  Term,  17%. 

<5opersedess— Errors  Apparent  on  Record.*— If  a  super- 
sedeas be  flrranted  to  an  order  of  an  Inferior 
Court,  givlnfir  leave  to  baild  a  mill,  the  Superior 
Court  Is  not  confined  to  errors  apparent  on  the 
face  of  the  record. 

I^eave  was  granted  the  appellant  by  the 
County  Court  of  Westmoreland  to  build  a 
mill.  The  appellee  conceiving  himself  in- 
terested, prayed  an  appeal  which  was  re- 
fused, because  it  appeared  to  the  court  that 
he  was  no  party.  He  then  applied  to,  and 
obtained  from  a  judge  of  the  General  Court 
a  supersedeas  which  removed  the  record  be- 
fore the  District  Court  of  Northumberland, 
where  the    order  of  the   County  Court  was 


-Sabstltute  lor   Writ   of  Error.— The 

principal  case  is  cited  in  Wlnfffleld  v.  Crenshaw,  8 
Hen.  ft  M.  S6S.  264:  Hlte  v.  Wilson,  2  Hen.  &  M.  285. 


reversed,  from  which  an  appeal  was  prayed 
to  this  court. 

Lee  for  the  appellant.  Before  the  court 
goes  into  the  testimony  which  is  about  to 
be  offered  in  support  of  the  judgment  of  the 
District  Court,  I  must  object  to  the  mode  in 
which  the  cause  was  carried  from  the  County 
Court.  I  believe  it  will  not  be  contended 
on  the  other  side,  that  there  is  error  in  the 
proceedings  ot  the  County  Court  apparent 
upon  the  face  of  the  record,  and  therefore 
the  appellee  must  expect  to  sustain  the 
judgment  of  the  District  Court,  upon  evi- 
dence dehors  the  record.  If  the  appellee 
had  appealed  from  the  judgment  of  the 
County  Court,  I  admit  that  he  might  have 
been  let  in,  to  controvert  the  propriety  of  the 
order,  in  the  District  Court,  upon  the  merits 
of  the  case,  and  for  this  purpose  he  might 
have  gone  into  testimony,  because  in  such 
a  case,  the  court  might  have  taken  cogni- 
zance of  the  fact,  as  well  as  of  the  law. 
The  County  Court  having  refused  the  ap- 
peal, the  party  ought  to  have  applied  for  a 
mandamus,  or  for  a  writ  of  error.  But  a 
supersedeas  could  carry  only  the  law  of  the 
case  before  the  District  Court,  and  conse- 
quently if  there  be  not  error  upon  the  face 
of  the  record,  this  court  must  reverse  the 
judgment. 

Marshall  on  the  same  side.  The  District 
Court  may  grant  a  supersedeas,  or  writ  of 
error,  and  may  receive  appeals  when  al- 
lowed by  an  Inferior  Court.  A  writ  of  error 
will  give  jurisdiction  to  the  court  to  ex- 
amine into  fact  in  the  same  manner 
163  as  *an  appeal  would,  and  so  it  was 
determined  in  the  old  General  Court. 
The  reason  given  by  the  court  was,  that  as 
a  writ  of  error  would  lie  in  fact  as  well  as 
in  law,  and  the  power  given  by  the  act  of 
Assembly  to  grant  writs  of  error  being  gen- 
eral, the  judgment  of  an  Inferior  Court  in 
matters  of  fact,  might  properly  be  examined 
before  a  Superior  Court  upon  a  writ  of  error. 
But  a  supersedeas  only  brings  up  a  tran- 
script of  the  record,  and  the  court  is  con- 
fined to  such  errors  in  law  as  are  apparent 
upon  the  face  of  it. 

Washington  for  the  appellee.  The  rea- 
son upon  which  the  decision  in  the  General 
Court  is  said  to  have  been  founded,  does 
not  appear  to  be  a  sound  one,  in  support 
of  the  distinction  taken  between  a  super- 
sedeas, and  a  writ  of  error.  In  England,  a 
writ  of  error  which  issues  from  a  Superior 
to  an  Inferior  Court,  can  authorise  only  an 
examination  of  errors  in  law.  If  the  errors 
be  in  fact,  they  are  examinable  in  the  same, 
not  before  another  court.  A  supersedeas  in 
England  is  an  auxiliary  process,  and  in 
certain  cases  it  is  the  companion  of  a  writ 
of  error,  and  does  not  remove  the  record  at 
all.  It  is  considered  by  the  laws  of  this 
state,  as  well  as  by  the  practice  of  the 
courts,  as  being  similar  in  every  respect 
to  a  writ  of  error ;  Either  ot  them  have  the 
effect  of  removing  the  record  before  a  Su- 
perior Court.  A  writ  of  error  from  a  Supe- 
rior to  an  Inferior  Court  to  correct  errors  in 
fact,  (except  in  some  particular  cases,)  is 
as  great  a  novelty  in  this  country,  as  in 
England,  and  therefore  it  cannot  be  prefer- 
able to  a  supersedeas  in  cases  like  the  pres- 
ent, where  the  facts  are  to  be  re-examined  j 
before  the  Superior  Court.     They  are   pre-         / 
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cisely  alike,  when  the  process  issues  from 
a  Superior  to  an  Inferior  Court.  In  no  case 
(except  such  as  respects  mills,  wills,  roads, 
and  the  like),  can  errors  be  examined  into 
and  corrected,  which  do  not  appear  upon 
the  face  of  the  record.  In  those  cases,  the 
Superior  Court  takes  up  the  cause  ab  initio, 
and  enquires  into  the  errors  both  in  law 
and  in  fact.  It  is  therefore  of  no  conse- 
quence, whether  the  record  is  removed  by 
appeal,  writ  of  error,  or  supersedeas. 

The  Court  having  suspended  an  opinion 
upon  this  point  until  the  testimony  was 
gone  through,  reversed  the  judgment  of  the 
District  Court,  and  afifirmed  that  of  the 
County  Court  upon  the  evidence. 
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^Jordan  v.  Neilson.* 

October  Term,  1705. 


Promissory  Note -Evidence— Plea  off  Nil  Debet— If  a 

promissory  note  be  sifirned  and  sent  to  the  payee 
with  a  blank  for  him  to  insert  the  amount,  it  is 
ffood  evidence  on  the  plea  of  nil  debet 

This  was  an  action  of  debt  brought  in 
the  District  Court  of  Charlottesville  by 
Neilson,  upon  a  note  of  hand  for  the  pay- 
ment of  71251bs.  of  crop  tobacco.  On  the 
plea  of  nil  debet,  the  jury  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
entered. 

At  the  trial,  the  defendant  below  tendered 
a  bill  of  exceptions  which  was  sealed,  stat- 
ing, that  the  plaintiff  produced  in  evidence 
a  certain  writing  in  these  words,  to  wit : 
**[  acknowledge  myself  indebted  to  James 
Neilson  71251bs.  of  crop  tobacco,  of  the 
Richmond  or  Manchester  inspections,  to  be 
paid  to  said  Neilson  on  demand,  to  which 
payment  I  bind  myself,  my  heirs  Ac," 
signed  '*B.  Jordan''  with  an  indorsement 
as  follows,  viz:  ^'Sir,  I  am  at  a  loss  for  the 
prices  of  the  articles  I  have  taken  of  you, 
which  prevents  my  filling  up  the  note, 
which  you  will  be  pleased  to  do  after  seeing 
the  memorandum,**  also  signed  '*B.  Jor- 
dan." That  the  plaintiff  proved  the  note 
and  endorsement  to  be  of  the  hand  writing 
of  the  defendant,  except  the  following  words 
to  wit:  **7125  pounds.**  The  defendant  ob- 
jected to  this  testimony  going  to  the  jury, 
there  being  no  other  evidence  in  the  cause, 
but  he  was  over-ruled  by  the  court.  To 
the  judgment  of  the  District  Court,  a 
supersedeas  was  awarded. 

Marshall  for  the  plaintiff  in  error,  in- 
sisted, that  the  note,  upon  which  the  action 
was  founded  having  been  blank  when  ex- 
ecuted, ought  not  to  have  been  read  in  evi- 
dence on  the  plea  of  nil  debet,  which  is 
tantamount  to  the  plea  of  non  est  factum  in 
actions  on  deeds. 

Wickham  for  the  defendant.  If  a  man 
sign  a  blank  bill,  or  note,  he  puts  it  in  the 
power  of  the  person  to  whom  it  is  made,  to 
fill  it  up  to  any  amount,  Russel  v.  Lang- 
staffe,  2  Dougl.  514.  In  that  case,  the  bill 
was  not  thrown  into  circulation,  and  is 
therefore  in  principle  precisely  like  the 
present.  The  maker  of  a  note  may  fill  it 
up  himself,  or  delegate  the  power  of  doing 
so  to  another.  By  delivering,  or  remitting 
it  in  blank,  he  shews  his  intention  to  con- 
fide   so    far    in    the   person    to   whom  it  is 


given,  as  to  authorise  him  to  fill  it 
165      up.     How  this  doctrine  *would  apply 

in  the  case  of  a  bond  I  cannot  say. 
Perhaps  from  the  solemnity  attending  the 
making  of  a  deed  it  might  be  different, 
since  it  has  no  validity  without  a  delivery. 
The  court  being  divided  in  opinion  the 
judgment  was  affirmed. 


«The  principal  case  is  cited  with  approval  in  Bank 
T.  Jackson,  9  Leiffh  238. 


8kipwith  V.  Baird.* 

October  Term.  ITO5. 

Sterling  Debt- Suit  for.— A  sterling  debt  may  be 
sued  for  without  layinff  the  yalne  In  current 
money:  if  it  be  laid  it  is  merely  surplusage,  and 
will  not  vitiate:  but  in  such  case,  the  damages 
should  be  laid  In  sterlinff  money  ;-^the  verdict 
and  judgment  should  be  for  sterlinfr  money,  and 
the  Court  is  to  fix  the  rate  of  exchange. 

This  was  an  action  of  debt  brought  by  the 
defendant  in  error  against  the  plaintiff,  in 
the  Brunswick  District  Court,  upon  a  pro- 
tested bill  of  exchange.  The  declaration 
was  for  ;^120  sterling,  of  the  value  of  ;fl60 
current  money  of  Virginia,  and  5s,  9  sterling 
money  of  the  value  of  Ts.  8  current  money  the 
charges  of  protest,  and  interest  at  the  rate 
of  10  per  centum  per  annum  upon  the  said 
principal  sum  of  /120  sterling  from  the 
date  of  the  bill.  The  damages  are  laid  at 
;^500  steiling,  of  the  value  of  £6^6 :  3:  4, 
current  money.  Upon  the  plea  of  nil  debet, 
the  jury  found  a  verdict  for  the  plaintiff, 
and  judgment  was  entered  for  ^^341:  16, 
sterling,  being  the  principal  interest  and 
charges  of  protest  in  the  declaration  men- 
tioned, with  interest  thereon  after  the  rate 
of  5  per  centum  per  annum  from  that  day, 
and  the  costs ;  but  the  said  sterling  money 
may  be  discharged  in  current  money 
at  the  rate  of  37J^  per  cent  difference  of 
exchange.  To  this  judgment  a  writ  of 
supersedeas  was  awarded  by  one  of  the 
judges  of  this  court. 

Campbell  for  the  plaintiff  in  error.  This 
case  is  precisely  like  that  of  Scott's  ex- 
ecutors V.  Call,  (ante  vol.  1,  p.  115)  in 
which  the  court  decided,  that  it  was  error 
for  the  declaration  to  demand  the  current 
money  value  of  a  sterling  debt,  which  was 
recoverable  only  in  sterling  money. 

Another  objection  to  this  judgment  is, 
that  the  declaration  is  for  £120  sterling,  of 
the  value  of  ;^160  Virginia  currency,  and 
interest  after  the  rate  of  10  per  centum  per 
annum,  with  charges  of  protest ;  and  the 
judgment,  instead  of  being  entered  for  the 
principal,  damages,  and  charges  as  de- 
manded by  the  declaration,  leaving 
166  the  calculations  of  the  interest  *to  be 
made  by  the  clerk  when  he  issued  the 
execution,  is  for  the  whole  added  together 
in  one  aggregate  sum,  the  court  undertak- 
ing the  calculation.  The  inconvenience 
resulting  from  this  mode  of  entering  up  the 
judgment  is,  that  if  a  mistake  be  made  by 
the  court,  it  could  only  be  corrected  by  a 
writ  of  error  Ac.  whereas,  if  the  clerk  were 
to  make  it,  the  court  might  upon  motion 
order  it  to  be  amended. 

Stark  for  the  defendant.  I  do  not  recol- 
lect the  case  of  Scott's  executor  and  Call, 
and  therefore  do  not  know  how  far  it 
governs  this.  The  last  objection  is  in  op- 
position to  the  common  practice  of  entering 


•The  principal  case  is  cited  in  Butts  v.  Shreve. « 
Fed.  Cas.  929. 
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judgments  upon  protested  bills  of  exchange. 
LYONS,    J.,      delivered   the     opinion  of 
the  court. 

This  was  an  action  of  debt  upon  a  pro- 
tested  bill  of  exchange.  The  declaration 
which  is  in  the  usual  form,  demands  the 
principle,  interest,  and  charges  of  protest 
in  sterling  money,  but  lays  the  value  of 
each  in  current  money.  Upon  the  plea  of 
nil  debet,  the  jury  found  that  the  defendant 
did  owe  the  debt  in  the  declaration  men- 
tioned generally,  without  saying  that  it 
was  in  sterling,  or  in  current  money.  The 
court  gave  judgment  for  the  aggregate 
amount  of  principle,  interest,  and  charges 
of  protest  in  sterling  money,  according  to 
the  act  of  Assembly,  and  at  another  day, 
they  entered  as  usual  a  general  rule  settling 
the  rate  of  exchange  at  which  the  sterling 
judgments  of  that  term  were  to  be  dis- 
charged. 

The  hrst  objection  made  to  the  judgment 
is,  that  the  declaration  having  laid  the 
value  of  the  sterling  money  as  if  it  had 
been  foreign  money,  and  the  verdict  being 
general,  it  should  be  considered  as  given 
for  current  money  and  not  for  sterling. 

The  answer  to  this  is,  that  the  debt  as 
well  as  the  damages  are  demanded  in  ster- 
ling money,  and  therefore  the  verdict  and 
judgment  must  be  for  sterling  money. 

But  it  was  contended,  that  sterling  debts 
could  only  be  sued  for  and  recovered  in  ster- 
ling, and  that  the  laying  of  the  value  in 
current  money  is  erroneous,  and  for  this, 
the  case  of  Scott's  executors  v.  Call-  is  re- 
lied upon. 

The  value  in  current  money  has  only  been 
laid  through  abundant  caution,  under  an 
idea  perhaps,  that  since  our  separation 
from  Great  Britain,  sterling  money  might 
be  considered  like  other  foreign  money  and 
to  be  sued  for  as  such.  But  since  the  laws 
made  before  the  revolution  respecting  ster- 
ling money  debts  are  still  in  force,  they 
may  still  be  sued  for  and  recovered,  with- 
out laying  the  value  in  current  money, 
167  the  courts  having  the  *9ame  power  to 
settle  the  rate  of  exchange  which  they 
formerly  had.  But  although  there  is  no 
necessity  for  laying  the  value  of  the  ster- 
ling money,yet  if  it  be  laid,  it  is  merely  sur- 
plusage, and  will  not  vitiate  the  declaration. 
The  case  of  Scott's  executors  and  Call 
was  not  like  the  present.  It  is  true  that  in 
both,  the  demand  was  of  a  sterling  debt, 
with  an  averment  of  the  value  in  current 
money,  but  in  that  case,  the  damages  were 
considered  as  being  laid  in  current  money 
because  they  were  laid  generally,  whereas 
the  demand  being  an  entire  one,  and  the 
debt  being  a  sterling  debt,  the  damages 
ought  to  have  been  in  sterling  money  like- 
wise, in  order  that  the  judgment  for  the 
debt  and  damages  might  be  entered  for  the 
same  sort  of  money.  The  court  did  not 
say,  that  an  averment  of  the  value  of  the 
sterling  money  was  error,  but  the  demand 
being  in  sterling  money,  it  was  considered 
to  be  improper  to  depart  from  that  by  lay- 
ing the  damages  in  current  money  only; 
and  two  of  the  judges  who  sat  in  that  cause 
have  been  pleased  to  give  this  explanation 
of  the  reasons  which  influenced  their  deci- 
sion in  that  cause. 
Judgment  affirmed. 


Schwartz  v.  Thomas. 

October  Term,  1795. 

ll  Am.  Dec.  479.] 

Slander— Proof  off  ClrcuUtion.*— A  letter  statlnsr  that 
the  writer  had  heard  of  a  slanderous  report,  is 
srood  evidence  to  prove  the  circulation  of  the  re- 
port, and  may  be  read  for  that  purpose,  the  band- 
wrltinsr  of  the  person  beinff  proved.  But  it  would 
be  inadmissible  to  prove  that  the  defendant  had 
propagated  the  report 

This  was  an  action  of  slander  brought  in 
the  District  Court  of  Petersburg  by  the  de- 
fendant in  error.  The  parties  executed 
mutual  bonds  with  a  condition  to  abide  by 
.the  award  of  eight  arbitrators,  indifferently 
chosen  by  the  parties,  to  determine  all  dis- 
putes between  them  for  slanderous  words 
spoken  by  the  said  Schwartz  of  the  said 
Thomas,  and  to  ascertain  the  damages 
which  the  latter  had  sustained  or  might 
sustain  for  certain  slanderous  words  spoken 
of  him  by  the  former,  for  which  a  suit  was 
then  depending  in  the  Petersburg  court. 
And  it  was  further  agreed,  that  each  arbi- 
trator should,  without  consulting  the  others, 
state  on  a  piece  of  paper  the  sum  which  he 
supposed  should  be  allowed,  and  the  aggre- 
gate amount  being  divided  by  the  number 
of  arbitrators,  that  the  quotient   should    be 

the  sum  for  which  they  were  to  render 
168      their  award ;  this  to  be  done  in  *writ- 

ing  on  or  befote  the  8th  day  of  Au- 
gust following,  at  Notoway  courthouse ;  the 
said  Schwartz  to  pay  the  costs  of  the  said 
suit;  if  any  damages  should  be  awarded 
against  him.  That  the  indictment  filed 
by  the  said  Schwartz  against  the  said 
Thomas  should  be  no  farther  prosecuted, 
but  the  said  arbitrators  to  determine  in  the 
same  manner,  as  if  the  court  and  jury  of 
the  said  District  Court  had  determined  the 
damages  for  the  benefit  of  the  common- 
wealth, the  said  arbitrators  being  requested 
to  state  in  their  award,  the  damages,  if 
they  should  think  any  ought  to  be  for  the 
benefit  of  said  Schwartz  with  costs,  if  any 
damages  against  the  said  Thomas  on  ac- 
count of  the  indictment.  Upon  the  bond 
there  is  a  memorandum  endorsed,  that  if 
any  of  the  arbitrators  should  not  meet,  an 
award  might  be  made  by  any  number  exceed- 
ing four.  By  a  rule  of  court  afterwards 
made,  the  parties  agreed  to  submit  all  mat- 
ters in  difference  in  this  suit  to  the  determi- 
nation of  the  above  mentioned  arbitrators, 
and  that  their  award,  or  the  award  of  any 
five  of  them  should  be  made  the  judgment  of 
the  court,  provided  they  should  proceed  to 
make  the  same,  on  or  before  the  8th  day  of 
August  thence  following,  in  the  manner 
pointed  out  in  the  arbitration  bonds  recip- 
rocally given  by  the  parties.  And  it  was 
further  agreed,  that  the  said  arbitrators 
might  proceed  to  make  there  award  ex 
parte,  if  either  party  after  10  days  notice  of 
the  time  and  place  appointed  for  that  pur- 
pose should  fail  to  attend. 

The  arbitrators  returned  their  award,  in 
which,  after  reciting  the  order  of  court,  and 
that  in  pursuance  thereof  they  did  meet, 
and  in  the  presence  of  the  parties  examined 
the  witnesses  and  other  testimony  there 
produced,  and  that  they  had  proceeded  in 
conformity  with  the  said    order,  and  in  the 


•See  monogrraphlc  note  on  "Libel  and  Slander" 
appended  to  Bourland  v.  Eidson,  8  Gratt.  27. 
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manner  pointed  out  by  the  said  arbitration 
bonds,  they  awarded  the  defendant  to  pay 
£SS  damagfes  to  the  plaintiff,  with  his  lej2:al 
costs  expended  in  prosecuting:  this  suit. 
Judgment  was  entered  according  to  the 
award. 

The  defendant  having  objected  to  the 
award  before  judgment  was  entered  up,  and 
being  over-ruled  by  the  court  tendered  a 
bill  of  exceptions  which  was  sealed,  stating 
^^that  the  arbitrators  admitted  as  evidence, 
a  letter  said  to  be  written  by  one  Joseph 
White  in  North  Carolina,  and  directed  to 
F.  White,  who  swore  before  them,  that  he 
believed  the  said  letter  to  be  the  hand  writ- 
ing of  the  said  Joseph  White,  (but  there 
was  no  evidence  that  the  said  Joseph  White 
had  ever  sworn  to  the  truth  of  the  contents 
of  the  letter,  nor  was  he  present,)  which 
letter  induced  some  of  the  arbitrators  to 
award  greater  damages  than  they 
169  *otherwise  would  have  done,  and  the 
defendant  produced  an  affidavit  of  one 
of  the  arbitrators  to  this  effect :  That  it  ap- 
peared by  the  affidavits  of  two  of  the  arbi- 
trators, that  the  said  F.  White  was  sworn 
as  a  witness,  and  deposed,  that  he  believed 
the  plaintiff  had  been  injured  by  the 
slanderous  report  circulated  by  the  defend- 
ant, and  as  a  ground  for  such  belief  pro- 
duced the  letter  in  question,  in  which  the 
said  report  was  mentioned. 

The  cause  came  up  to  this  court  upon  a 
writ  of  supersedeas. 

Stark  for  the  plaintiff  in  error.  Although 
arbitrators  are  judges  of  the  parties  own 
chusing,  they  are  nevertheless  bound  by 
the  rule  of  law,  and  if  it  appear  from  the 
record,  that  they  have  decided  contrary  to 
those  rules,  the  award  may  be  set  aside, 
more  especially  where  the  reference  was 
made  by  rule  of  court.  The  letter  of  White 
was  improperly  admitted  as  evidence,  and 
would  have  been  so  decided  if  it  had  been 
offered  as  testimony  in  court,  since  the 
truth  of  the  contents  of  the  letter,  ought  to 
have  been  proved  by  legal  evidence,  as  all 
other  facts  must  be. 

Another  question  may  perhaps  arise  in 
the  cause.  The  rule  of  court  refers  all 
matters  in  dispute  in  this  suit,  and  the 
bonds  are  of  all  matters  in  difference.  The 
power  of  the  arbitrators  therefore  is  ex- 
tended beyond  the  rule  of  court,  which  con- 
fines them  to  disputes  in  that  particular 
suit.  I  should  entertain  no  doubt  myself 
respecting  this  objection,  if  the  arbitrators 
had  appeared  to  have  acted  under  the  gen- 
eral p«wer  given  by  the  bond.  It  has  been 
decided  in  England,  and  was  so  decided  in 
this  court,  in  the  case  of  Shermer  and 
Beale,  (ante  vol.  1,  p.  11)  that  the  parties 
could  not  by  consent  extend  the  time  for 
making  the  award,  or  change  the  rule  of 
court  in  any  manner. 

Wickham  for  the  defendant.  The  deci- 
sion in  the  case  of  Shermer  and  Beale,  was 
the  very  reverse  of  what  Mr.  Stark  supposes. 
In  that  case,  the  time  for  returning  the 
award  was  extended  from  the  1st  to  the  20th 
of  June. 

I  admit  that  if  arbitrators  make  a  plain 
mistake  in  fact,  or  in  law,  the  award  may 
be  set  aside.  But  this  court  determined  in 
the  case  of  Pleasants,  Shore  &c.  v.  Ross, 
(ante  vol.  1,  p.    156,)    that    those   mistakes  I 


must  appear  upon  the  face  of  the  award, 
and  that  affidavits  could  only  be  relied  upon 
to  prove  misconduct  in  the  arbitrators. 
And  even  if  the  mistake  appear  upon  the 
face  of  the  award,  it  must  be  a  clear  and 
gross  one  to  induce  the  court  to  set  it  aside, 
3  Atk.  462.  But  I  contend,  that  the  arbi- 
trators did  right  in  hearing  the  testimony  ex- 
cepted to.  This  letter  was  not  introduced  to 
prove  the  fact  that  the  slanderous  words  had 

been  spoken,  but  that  the  report  had 
170      been  spread.     *The   witness   thought 

the  defendant  had  been  injured  by  the 
speaking  of  those  words,  because  the  letter 
proved  that  the  slander  had  circulated.  If 
hearsay  evidence  can  be  admitted  in  any 
case,  it  surely  ought  in  a  case  of  this  sort. 
A  witness  may  certainly  prove  that  he  has 
heard  the  report  circulating  in  a  neigbbonr- 
hood,  tho'  the  persons  from  whom  he  heard 
it  were  not  upon  oath  at  the  time  they  men- 
tioned it. 

Stark  in  reply.  I  admit  the  witness 
might  have  proved  as  a  fact  within  his  own 
knowledge,  that  the  report  was  spread,  but 
it  was  improper  for  him  to  prove  what  a 
third  person  had  written  respecting  the  ex- 
istence of  the  report.  Suppose  the  writer 
had  made  an  ex  parte  affidavit  of  his  hav- 
ing heard  the  report ;  could  this  have  been 
read  in  evidence?  And  if  it  could  not, 
surely  his  letter  unattended  with  this  so- 
lemnity ought  not  to  have  been  read.  If  he 
had  been  present  and  cross  examined  before 
the  arbitrators,  he  might  with  propriety 
have  given  evidence  respecting  the  circula- 
tion of  the  report. 

ROANE,  J. — This  was  an  action  of  slan- 
der, and  issue  was  joined  upon  the  plea  of  not 
guilty.  After  an  ineffefctual  effort  to  obtain 
the  verdict  of  a  jury  who  could  not  agree, 
the  cause  was  by  mutual  consent  referred  to 
eight  arbitrators,  seven  of  whom  returned 
an  award  in  favor  of  the  defendant  in  error. 
The  plaintiff  tendered  a  bill  of  exceptions 
to  the  opinion  of  the  court,  over-ruling  a 
motion  to  set  aside  the  award,  which  states, 
that  the  arbitrators  admitted  as  evidence, 
a  letter,  writ'ten  by  Joseph  White  in  North 
Carolina  to  F.  White,  a  witness  sworn  be- 
fore them ;  and  that  the  defendant  also  pro- 
duced in  court  the  affidavit  of  F.  Fitzgerald 
one  of  the  arbitrators,  stating,  that  the  said 
letter  so  admitted,  induced  some  of  the  ref- 
erees to  give  greater  damages  than  they 
would  otherwise  have  done ;  but  that  the  mo- 
tion was  over-ruled,  because  it  appeared 
from  the  affidavits  of  two  of  the  referees 
made  in  open  court,  that  the  said  F.  White 
was  sworn  as  a  witness  before  them,  and  be- 
ing asked,  whether  he  believed  the  plaintiff 
Thomas  had  been  injured  by  the  slanderous 
report,  circulated  by  the  defendant,  an- 
swered ;  yes,  he  believed  he  had  been  in- 
jured: and  being  further  asked,  what 
ground  he  had  for  such  belief,  he  produced 
the  letter  above  stated,  in  which  the  said 
report  was  spoken  of,  and  declared  he  be- 
lieved it  to  have  been  written  by  the  said 
Joseph  White.  Such  is  the  purport  of  the 
bill  of  exceptions,  and  the  objection  is,  that 
the  arbitrators  ought   not  to  have  admitted 

this  letter  to  have  been  read. 
171  *After  proving  the  speaking  of  the 

slanderous  words  in  an  action  of  this 
sort,    the    next    enquiry    is,    whether  the 
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plaintiff  has  been  injured,    and  what  is  the 
extent    of  that  injury.     This   depends  in  a 
^reat    deg-ree    upon    the  circulation  of  the 
report,  by  which  the  character  of  the  party 
aspersed    may   suffer  in    the  estimation  of 
those  who  have  heard  the  slander.     The  only 
purpose    for   which  the  letter  mentioned  in 
the  bill  of  exceptions  was  produced,  was  to 
prove  that  the  report   had    circulated,    and 
was  known  to  the  writer ;  the  letter  was  not 
intended     to    prove    that     the     defendant 
propagated  the  report,  nor  was  it  competent 
to  establish    that    fact.      If  the    letter  had 
not   only  stated  that  the  report  was  known 
to  the  writer,  but  had  also  averred  that  the 
plaintiff    had    propagated  the  report;  such 
averment  would  have  been    inadmissible  to 
prove    this    latter  fact,   and  if  the  plaintiff 
had  stated  such  to  have  been  its  purport  in 
the   bill   of  exceptions,  it  would  have  made 
his  case  very  different  from  what  it  now  is. 
But  I  must   take   it  for  granted  upon    this 
record,  that  the  letter  only  spoke  of  the  re- 
port as  being  known  in  North  Carolina,  and 
that    it  was  merely   produced  to  prove  that 
it    had    circulated.     The    question  Then  is, 
whether  it  was  proper  evidence  for  such  last 
mentioned   purpose.     That    the    report  has 
<;irculated    so    as  to  come  to  the  knowledge 
of  the    writer,  is   as  clearly  established  by 
the  letter  itself,  as  if  he  had  deposed  to  the 
same    effect   before  the  arbitrators,  and  no 
•cross  examination   could    possibly  do  away 
a  conviction  that  he  who  spoke   of  the   re- 
port,   had    heard    it.     But   this   letter  was 
also    proved  to  have   been    written    by   Jo- 
seph White ;  it  was  therefore  competent  evi- 
dence for    the    purpose    for    which    it  was 
produced,  and  the  arbitrators  did    right  in 
permitting  it  to  be  read. 

I    think      the      judgment     ought    to    be 
afifirmed. 

FLEMING,  J.-^Jt  is  true,  that  arbitrators 
oug-ht  to  be  governed  by  the  same  rules  of 
evidence  which  prevail  in  courts  of  justice. 
The  question  then  is,  ought   this   letter   to 
have  been  read  in  evidence  if  the  cause  had 
been    tried   in    court.     I    am    of  opinion  it 
oug'ht.     I  consider  this  case   as    furnishing 
one  of  the  exceptions  from  the  general  rule. 
The     hand     writing    of    Mr.     White    was 
clearly    proved,  and  the  letter  was  as  com- 
pleat  evidence  of  the  fact  for  which   it  was 
produced,  namely,  that  the  report  had  been 
heard    by  the  writer,   as    if    he    had    been 
examined   before  the  arbitrators,    and    had 
declared    it   upon    oath.     This  case  is  very 
different  from  what  it    would    have    been, 
had  the  letter    been    produced   to  prove  the 
speaking    of  the  words,  or  the  propagation 
of    the    report  by  the   defendant.     In 
172       the  one  case  the  party  might  have  *de- 
rived  benefit  from  the  cross  examina- 
tion of  the  writer,    in    the    present   case  it 
would  have  been  impossible. 

The  PRESIDENT  concurred  in    opinion. 
Judgement  affirmed. 

APRII^  TERM,  17%. 


Overton  et  ux.  Administrator  &  Administra- 
trix of  Josiah  Hunley  v.  Charles  Hudson 
Executor  of  Christopher  Hudson.* 
April  Term,  1795. 
AsMiiDfMlt— Demand   afaiiMt    Sheriff —  Declaration. — 


*rrbe    principal    case    is  cited  with  approval  in 


iDdebltatus  assumpsit  will  He  asrainst  a  Sheriff 
for  money  received  by  himself,  or  his  Deputy, 
under  an  execution:  bat  the  declaration  ousrht  to 
be  so  far  special,  as  to  dlstiDsraish  the  demand 
from  one  against  him  Id  his  private  capacity. 

This  was  an  action  on  the  case,  upon  a 
general  indebitatus  assumpsit,  for  money 
had  and  received  by  the  testator  of  the 
appellee,  to  the  use  of  the  appellant's  in- 
testate. The  general  issue  was  pleaded, 
and  at  the  trial,  the  defendant  tendered  a 
bill  of  exceptions  which  was  sealed,  stating, 
that  the  plaintiffs  to  maintain  their  action, 
offered  in  evidence,  a  copy  of  a  judgment 
obtained  by  the  said  Josiah  Hunley  against 
Thomas  Mumford  and  the  execution  issued 
thereon,  with  a  return  endorsed,  signed 
by  M.  Roach,  D.  S.  **that  the  same  was 
satisfied;"  also  a  certificate,  that  the  de- 
fendant's testator  had  duly  qualified  as 
sheriff,  and  that  the  said  M.  Roach 
173  had  also  been  admitted  as  *bis  dep- 
uty. That  the  defendant  moved  to 
nonsuit  the  plaintiffs,  which  the  court  re- 
fused to  direct.  That  he  then  moved,  that 
the  judgment,  execution  and  certificate 
above  stated,  might  not  be  permitted  to  go  in 
evidence  to  the  jury,  but  in  this  also  he 
was  over-ruled.  The  jury  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was 
accordingly  rendered.  This  judgment  be- 
ing afterwards  reversed  by  the  District 
Court  of  Petersburg,  a  supersedeas  was 
applied  for,  and  awarded  by  one  of  the 
judges  of  this  court. 

Wickham  for  the  plaintiff.  By  the  bill  of 
exceptions  it  appears ;  that  this  action  was 
brought  to  recover  money  levied  under  an 
execution,  by  Roach,  the  deputy  sheriff  of 
Christopher  Hudson,  and  the  question  is, 
if  a  general  indebitatus  assumpsit  will  in 
such  a  case  lie  against  the  high  sheriff? 

It  is  clear,  that  an  action  of  debt  might 
have  been  supported,  and  the  general  rule 
is,  that  wherever  debt  will  lie,  indebitatus 
assumpsit  will,  unless  a  specialty  be  the 
ground  of  the  action. 

This  is  a  simple  contract  debt,  though 
the  proof  of  it  depended  partly  on  a  judg- 
ment. The  case  is  not  altered  on  account 
of  the  bond  given  by  the  sheriff  for  the 
due  execution  of  his  office,  for  although 
an  action  of  debt  might  have  been  brought 
upon  that  bond,  yet,  another  action  will 
lie  to  recover  the  money  levied  under  this 
execution,  as  for  so  much  received  to  the 
plaintiff's  use.  Neither  is  it  important  that 
the  money  was  received  by  the  deputy  sher- 
iff, for  in  the  eye  of  the  law,  it  was  received 
by  the  high  sheriff. 

Campbell  for  the  defendant.  If  there  be 
any  authorities  to  prove,  that  debt  would 
lie  against  the  sheriff  in  a  case  of  this 
sort,  I  should  wish  them  to  be  produced :  I 
know  of  none  such. 

I  admit,  that  great  liberality  is  extended 
to  the  action  on  the  case  for  money  had 
and  received ;  but  it  is  laid  under  certain 
restraints  even  by  the  great  patron  of  this 
action,  so  as  to  prevent  a  defendant  from 
being  surprised  at  the  trial,  by  the  want 
of  notice  of  the  real  nature  of  the  demand. 
This  can  seldom  happen   where  the  defend- 
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ant  is  charged  with  the  coasequences  of  his 
own  acts,  for  then,  he  is  supposed  to  be 
conusant  of  all  the  circumstances  attending 
them,  and  he  ought  to  be  prepared  to  ex- 
plain and  to  justify  them.  But  it  is  other- 
wise where  the  charge  respects  the  acts  of 
a  third  person ;  for  altho*  as  between  him 
and  the  defendant,  there  may  exist  a  priv- 
ity created  by  a  legal  fiction »  yet  the  lat- 
ter may  be  as  much  a  stranger  to  the 
transactions  of  such  third  person,  as  if  no 
such  connection  had  subsisted ;  and  the  law 
will  not  permit  a  fiction  to  work  an 
174  injury  to*any  person.  The  deputy  is 
liable  in  an  action  of  this  sort,  either 
in  his  individual,  or  in  his  ofiici?!  capac- 
ity; the  high  sheriff  is  only  answerable  in 
the  latter  character,  and  in  that  character 
therefore  he  ought  to  have  been  sued. 

Wickham.  I  admit  that  an  officer  is  not 
chargeable  for  a  misfeasance  in  himself, 
or  in  his  deputy,  in  an  action  of  debt  or  of 
assumpsit.  But  this  action  is  for  a  non- 
feasance in  failing  to  pay  a  sum  of  money 
levied  for  the  appellant's,  use.  As  to  the 
inconvenience  which  it  is  supposed  the 
'defendant  may  be  subjected  to,  from  a  want 
of  notice  of  the  real  ground  of  complaint, 
if  it  be  an  objection  in  this  case,  it  is 
one  which  applies  to  this  form  of  action 
in  almost  every  other  case.  The  court 
will  not  permit  the  defendant  to  be  sur- 
prised at  the  trial ;  it  is  in  their  power  to 
prevent  it  by  setting  aside  the  verdict. 
But  it  does  not  appear  in  thiscas.e,  that  the 
appellee  was  surprised ;  on  the  contrary,  it 
is  clear  that  he  knew  for  what  he  was  sued, 
because  it  is  stated  in  the  bill  of  exceptions, 
that  he  produced  the  sheriff's  bond  in  evi- 
dence. The  case  of  Moses  and  M'Fa'rlane 
2  Burr.  1005  was  much  stronger  than 
this. 

The  deputy  is  in  fact  the  servant  of  the 
sheriff,  and  his  receipt  is  the  receipt  of 
the  sheriff;  every  thing  is  done  in  the  name 
of  the  latter.  As  well  might  a  merchant 
oppose  an  action  of  this  sort  by  saying, 
that  the  money  was  received  not  by  him, 
but  by  his  clerk.  Even  if  the  deputy  be 
liable,  it  does  not  prove  that  the  high  sher- 
iff is  not ;  but  I  doubt  if  the  action  would 
lie  against  the  deputy.  The  case  of  White 
and  Johnson  (ante  vol.  1,  p.  159)  seems 
to  be  a  strong  authority  to  prove  that  it 
would  not. 

In  the  case  of  Speake  v.  Richards  Hob. 
206,  it  was  determined,  that  debt  would  lie 
against  the  sheriff  for  money  levied  by  him 
under  an  execution,  upon  the  ground  of  an 
implied  contract;  and  this  is  the  foundation 
of  the  action  of  indebitatus  assumpsit.  In 
the  case  of  Cockram  v.  Welby,  1  Mod.  245, 
it  is  said,  that  indebitatus  assumpsit  will 
lie  against  the  sheriff  for  money  levied  upon 
a    fieri  facias. 

It  may  occasion  much  surprise,  that  so 
few  cases  are  to  be  found  upon  this  sub- 
ject ;  but  the  practice  in  England  is  to  order 
the  sheriff  to  bring  the  money  into  court, 
and  if  he  fail  to  do  so,  an  attachment  is- 
sues against  him.  So  in  this  country,  it  is 
most  usual  to  proceed  against  him  by  mo- 
tion. 

Campbell.  Although  strictly  speaking, 
the  sheriff  is  liable  for  the  acts  of  his  deputy, 
yet     no     answer      is     thereby     furnished 
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'^to  the  objection,  that  the  declaration 
should  be  so  formed  as  to  apprise  him 
of  the  real  ground  of  the  action.  If  debt 
had  been  brought,  the  whole  case  must  have 
been  stated:  if  indebitatus  assumpsit  be 
preferred,  the  declaration  should  be  spe- 
cial. 

It  will  not  be  denied,  but  that  a  record 
(which  the  sheriff's  return  certainly  is)  is 
the  foundation  of  this  action,  and  where 
this  is  the  case,  the  record  should  be  cer- 
tainly, and  truly  alledged,  1  Esp.  238.  '-No 
such  record"  is  a  good  plea  to  an  action  of 
debt  on  a  judgment.  So  to  debt  for  an  es- 
cape, lb.  270.  Where  money  is  levied  on 
a  fi.  fa.  but  the  writ  is  not  returned,  nil 
debet  is  a  good  plea ;  otherwise  if  it  be  re- 
turned, lb.  But  if  the  sheriff  may  be  sued 
in  this  form  of  action,  he  would  thereby 
lose  the  opportunity  of  denying  that  there 
was  any  such  record. 

Wickham.  Trespass  vi  et  arm  is  will  lie 
against  the  sheriff,  for  a  tort  committed 
by  the  deputy,  and  yet  the  declaration  states 
it  as  the  act  of  the  sheriff.  The  surprise 
is  as  great  in  that,  as  in  this  case,  and  yet 
no  objection  to  the  action  on  that  account 
was  ever  thought  of. 

It  is  contended,  that  if  indebitatus  as- 
sumpsit will  lie,  the  declaration  ought  to 
be  special :  but  no  case  is  cited  in  support 
of  this  doctrine. 

In  1  Bac.  Ab.  166,  it  is  laid  down,  that 
if  the  sheriff  levy  money  on  a  fi.  fa.  the 
plaintiff  may  have  indebitatus  assumpsit 
against  him,  for  money  had  and  received. 
It  is  clear  that  the  author  does  not  mean 
a  special  indebitatus  assumpsit,  or  he 
would  have  expressed  himself  so ;  for  when 
this  sort  of  action  is  spoken  of  without  any 
qualification,  a  general  action  is  always 
intended.  In  an  indebitatus  assumpsit  for 
work  and  labor,  the  kind  of  work  need  not 
be  mentioned.    Comb.  430. 

The  case  of  Ackworth  v.  Kempe,  1  Dougl. 
40  though  not  exactly  in  point,  runs  paral- 
lel with  this  in  principle.  The  principle  I 
contend  for  is,  that  the  sheriff  is  not  only 
liable  for  the  acts  of  the  deputy,  but  that 
they  are  in  the  view  of  the  law,  the  acts 
of  the  sheriff.  So  too,  in  the  case  of  Saun- 
derson  v.  Baker  Ac.  3  Wils.  309,  the  deputy 
committed  the  trespass,  and  yet  the  action 
was  against  the  sheriff,  not  for  a  tort  done 
by  the  deputy,  but  by  the  sheriff  himself. 
In  the  case  of  Woodgate  v.  KnatcbbuH 
2  Term.  Rep.  148,  the  action  was  brought 
upon  a  penal  statute  against  the  sheriff,  for 
taking  higher  fees  than  the  law  permitted ; 
the  receipt  was  given  by  the  deputy,  and 
it  was  objected  that  the  sheriff  was  not 
liable,  though  the  deputy  might  be:  but 
it  was  otherwise  determined,  and 
176  upon  the  principle  that  the  *act  of 
the  bailiff  was  the  act  of  the  sheriff. 
In  Cowp.  Rep.  403;  it  is  laid  down,  that 
the  deputy  is  unknown  to  the  plaintiff,  and 
that  the  action  can  only  be  brought  against 
the  principal. 

LYONS,  J.— The  great  objection  is,  that 
the  action  is  founded  on  a  record,  which 
is  not  stated  in  the  declaration ;  can  any 
case  be  produced  where  a  judgment  upon 
such  a  declaration  has  been  sustained? 

Campbell.  Wherever  indebitatus  assump- 
sit is  brought,  even    upon   a   foreign  jndg- 
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ment,  the  judgment  is  set  forth  in  the 
declaration.  Crawford  v.  Whittall,  Doug. 
4,  n. 

Wickham.  I  contend  that  a  general  in- 
debitatus assumpsit  is  always  in  the  same 
form.  The  case  cited  by  Mr.  Campbell,  is 
not  of  an  action  for  money  had  and  received : 
the  judgment  is  no  evidence  of  money 
received  to  the  use  of  the  plaintiff. 

I  admit  that  if  a  record  be  the  ground  of 
the  action,  it  must  be  declared  upon;  but  it 
is  otherwise  if  it  be  but  inducement.  In 
this  case,  the  receipt  of  the  money  forms  the 
gist  of  the  action,  and  that  is  a  thing  in 
pais. 

Campbell.  If  the  cause  of  the  action 
grows  out  of  a  record,  it  must  be  stated ; 
if  it  be  necessary  to  state  it,  it  cannot  be 
avoided  by  changing  the  form  of  action  1 
Bsp.  238.  Action  of  debt  lies  against  the 
sheriff,  if  he  return  that  he  has  *  levied  the 
money,  for  it  is  matter  of  record.  Palm. 
148.  If  the  money  be  levied  upon  a  fi.  fa. 
and  the  writhe  returned,  the  sheriff  cannot 
plead  nil  debit,  for  the  return  is  matter  of 
recgrd,  and  not  of  fact.  1  Esp.  270 ;  the  re- 
turn itself,  is  sufficient  to  charge  the  sher- 
iff, without  other  evidence.  These  cases 
shew,  that  the  return,  which  is  a  matter  of 
record,  forms  the  gist  of  the  action,  and 
that  the  receipt  is  but  inducement. 

Indebitatus  assumpsit  is  not  always  gen- 
eral ;  the  declaration  not  only  does,  but  in 
many  cases  ought  to  contain  a  specification 
of  the  charge.  The  case  of  Crawford  and 
Whittall  proves  this,  and  if  it  were  neces- 
sary to  be  special  in  an  action  founded  on  a 
foreign  judgment,  the  argument  is  a  for- 
tiori, in  the  case  of  a  judgment  rendered 
in  our  own  courts. 

Wickham.  The  plaintiff  might  have 
recovered  in  this  action,  merely  upon  prov- 
ing the  receipt  of  the  money  by  virtue  of 
the  execution,  though  the  writ  had  not 
been  returned;  and  if  so,  it  follows  neces- 
sarily that  the  receipt  is  the  ground  of  the 
action. 

The  case  from  Espin.  270  only  shews, 
that  if  the  plaintiff  in  his  declaration  sets 
forth  the  return  of  the  execution,  the  sher- 
iff is  estopped  to  deny  the  receipt  acknowl- 
edged on  record;  but  it  does  not  prove  that 

the  return  must  be  set  forth. 
177  *I  admit  that  declarations  of  indeb- 

itatus assumpsit  generally,  are  as 
various  in  their  forms  as  declarations  in 
debt;  but  indebitatus  assumpsit  for  money 
had  and  received,  admits  but  of  one  form. 
The  case  of  Crawford  and  Whittall  was 
not  an  indebitatus  assumpsit  for  money 
had  and  received;  such  an  action  would 
have  been  improper,  as  the  judgment 
was  not  evidence  of  money  received  by 
the  defendant. 

ROANE,  J. — The  declaration  in  this  ac- 
tion, containing  a  general  count  for  money 
had  and  received,  seems  at  first  view  to  be  a 
novelty,  when  used  in  a  case  like  the  pres- 
ent. On  an  examination  and  search  into 
precedents,  none  have  been  found,  which 
can  warrant  so  general  a  declaration  as 
this,  in  an  action  against  a  sheriff  for 
money  levied  by  his  deputy  upon  an  execu- 
tion. 

There  is  no  doubt,  but  that  the  receipt  of 
the  deputy  is  sufficient  to  charge  the  sher- 


iff, and  that  it  is  to  be  considered  in  law, 
as  if  the  money  had  been  actually  received 
by  the  sheriff;  but  the  question  with  me  is, 
whether  a  general  count  for  money  had 
and  received  is  a  proper  form  of  action  in 
which  to  try  the  point,  or  whether  the  dec- 
laration should  not  have  set  out  the  par- 
ticular grounds  of  the  assumpsit?  Such  a  . 
specification  would  not  vary  the  action ; 
it  would  still  remain  an  action  of  indebita- 
tus assumpsit  founded  upon  a  general  im- 
plied promise,  though  the  particular 
grounds  on  which  such  promise  arose,  would 
be  set  out,  and  a  recovery  in  that  case 
might  be  pleaded  in  bar  of  an  action  of 
debt  for  the  same  cause.  Such  a  specifica- 
tion, would  not  convert  the  action  into  an 
assumpsit  upon  a  special  undertaking. 
Thus,  in  the  case  of  Crawford  aiid  Whit- 
tall, the  action  w»s  indebitatus  assumpsit 
upon  an  implied  promise,  and  yet  a  foreign 
judgment  was  set  out  as  the  ground  of  the 
promise;  many  instances  similar  to  this 
might  be  mentioned,  if -it  were  necessary. 
The  utmost  that  the  books  say  upon  this 
subject  is,  that  indebitatus  assumpsit  will 
lie  against  a  sheriff,  for  money  levied  on 
a  fi.  fa. 

Until  Slade's  case,  a  notion  prevailed, 
that  on  a  simple  contract  for  a  sum  certain, 
an  action  of  assumpsit  would  not  lie,  and 
the  decision  in  the  above  case,  goes  to  a 
denial  of  that  opinion ;  but  this  does  not 
bind  us  to  sustain  a  general  count  for  money 
had  and  received,  in  a  case  like  the  pres- 
ent, of  which  I  find  no  precedent. 

Great  encomiums  have  been  passed  upon 
the  action  for  money  had  and  received,  by 
able  judges;  but  I  am  satisfied,  that  the 
generality  of  the  count  in  that  action 
may  often  tend  to  surprise  a  defendant;  I 
shall  therefore  not  incline  to  extend  it,  be- 
yond   the  limits  within  which    it    is    npw 

confined. 
178  *If  the  sheriff  in  this  case,  had  been 

sued  for  the  same  cause  in  an  action 
of  debt,  the  return  and  proceedings  must 
have  been  set  out:  if  an  action  had  been 
brought  upon  his  bond  of  office,  the  par- 
ticular charges  would  have  been  specified 
in  the  assignment  of  breaches :  if  a  motion 
had  been  made  against  him  for  the  money, 
the  notice  must  have  particularized  the 
charge.  Why  then  shall  we  not  restrain 
the  plaintiff  to  a  mode  of  declaring,  which 
is  always  in  his  power,  which  is  equally 
as  favorable  to  him,  and  more  so  to  the  de- 
fendant than  the  present,  and  is  analogous 
(as  it  respects  notice  of  the  ground  of  com- 
plaint) to  the  above  mentioned  modes  of 
proceeding? 

However  conusant  a  man  in  his  private 
character  is  supposed  to  be  of  his  own 
transactions,  and  of  those  of  his  agents,  it 
appears  to  me  reasonable,  that  a  public 
officer  should  have  notice,  when  he  is 
charged  in  his  official  character,  of  the  na- 
ture of  that  charge.  In  this  country,  the 
deputy  sheriffs  are  competent  to  most  of 
the  duties  of  the  office,  without  the  co-oper- 
ation, or  sanction  of  their  principles.  It 
is  therefore  highly  reasonable,  that  the 
sheriff  should  be  previously  notified  of  the 
particular  acts  of  his  deputy,  for  which 
he  is  to  be  made  responsible. 

Being  of  opinion,  that  this  court  has  the 
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power,  (which  has  been  heretofore  benefi- 
cially exercised  by  courts  of  law)  to  mould 
and  fashion  declarations  and  pleadings,  so 
as  to  answer  more  effectually  the  ends  for 
which  they  were  invented,  and  there  being 
no  series  of  decisions  (if  a  single  one)  sus- 
taining a  general  count  in  cases  like  the 
present,  I  must  say,  that  I  think  this  dec- 
laration insufiRcient  upon  the  evidence  ex- 
hibited in  the  cause,  and  appearing  in  the 
record;  that  the  judgment  of  the  District 
Court,  reversing  that  of  the  County  Court 
on  account  of  the  generality  of  the  decla- 
ration, is  right,  and  as  far  as  it  goes  should 
be  affirmed.  But  a  new  trial  ought  to  have 
been  awarded,  with  liberty  to  the  plaintiff 
to  give  such  testimony  as  might  correspond 
with,  and  support  the  declaration.  The 
judgment  of  the  District  Court  ought  there- 
fore to  be  reversed  and  remanded,  with 
a  direction  to  award  a  new  trial,  with  such 
directions  as  above-mentioned,  and  not  to 
allow  the  evidence  which  was  excepted 
to,  to  go  to  the  jury. 

FLEMING,  J.— There  is  no  doubt,  but 
that  indebitatus  assumpsit  will  lie  against 
the  high  sheriff  in  a  case  like  the  present, 
and  if  the  particular  grounds  of  the  charge 
had  been  specified  in  this  declaration,  it 
would  in  my  opinion  have  been  unobjec- 
tionable. 
179  *The  action  on  the  case  for  money 
had  and  received  is  a  bene6cial  rem- 
edy, and  may  be  rendered  more  so  by  re- 
straining it  within  proper  limits.  But  it 
would  defeat  the  great  object  of  pleading, 
if  we  were  to  countenance  this  action  in 
the  latitude  contended  for.  The  case  should 
be  truly  and  fairly  stated,  that  the  defend- 
ant may  not  be  surprised  at  the  trial  by  a 
want  of  notice  of  the  real  cause  of  action, 
and  also,  that  he  may  be  enabled  to  plead 
the  judgment  in  that  action,  in  bar  of  any 
other  suit,  which  might  be  brought  against 
him  for  the  same  cause. 

The  defendant  is  the  executor  of  the 
sheriff,  and  is  called  upon  to  answer  for  the 
acts  of  the  deputy ;  how  is  it  possible  that 
he  could  from  this  declaration  acquire  in- 
formation respecting  a  transaction,  to  which 
we  must  suppose  him  so  entirely  a  stran- 
ger? If  the  case  had  been  properly  stated, 
he  might  have  defended  himself  by  shew- 
ing there  was  no  such  record.  If  the  sher- 
iff be  obliged  to  answer  for  the  misconduct 
of  his  deputy,  he  ought  to  be  enabled  to 
recover  over  against  the  deputy,  and  to 
shew  upon  the  record,  on  what  account  the 
judgment  against  him  had  been  rendered ; 
this  could  not  have  been  done  in  the  pres- 
ent case. 

That  indebitatus  assumpsit  will  lie 
against  the  sheriff,  for  money  received  by 
his  deputy  upon  an  execution,  is  not  denied  ; 
but  the  declaration  may  properly  contain  a 
specification  of  the  charge,  and  in  my 
opinion  ought  to  do  so.  The  case  of  Wood- 
ford V.  Deacon,  Cro.  Ja.  206,  is  not  so 
strong  as  this,  and  yet  judgment  was  re- 
versed on  account  of  the  generality  of  the 
declaration.  Upon  the  whole,  I  concur 
with  the  judge  who  has  preceded  me,  in 
the  judgment  which  this  court  ought  to 
render. 

L/YONS,  J.  That  this  is  a  beneficial  ac- 
tion to  both  parties,  seems  to  be  agreed  by 


every  one.  It  is  also  agreed,  that  an  action 
of  indebitatus  assumpsit  will  lie  against  a 
sheriff,  to  recover  money  received  upon 
an  execution  by  his  deputy.  But  unless  the 
form  of  the  action  in  such  a  case  be  laid 
under  certain  restrictions,  it  would  very  illy 
merit  the  encomiums  which  have  been 
passed  upon  it. 

The  great  object  of  pleading,  is  to  ap- 
prize the  contending  parties  of  the  real 
subject  of  dispute ;  without  it,  they  may  be 
entrapped  at  the  trial,  and  real  injustice 
may  be  produced. 

I  can  find  no  precedent  in  England,  or  in 
this  country,  to  warrant  so  general  a  dec- 
laration as  the  present.  It  is  true,  that 
the  reported  cases  do  not  furnish  us  with 
the  forms  of  the  pleadings,  but  it  is  to  be 
inferred  from  them,  that  the  declara- 
180  tions  *in  cases  of  this  sort  were  spe- 
cial.' In  the  case  of  Woodford  v. 
Deacon,  Cro.  Ja.  206,  it  appears,  that  the 
practice  had  been  to  declare  generally ;  but 
the  court  in  that  case  corrected  it,  assign- 
ing as  a  reason,  that  the  declaration  did 
not  shew  for  what  cause  the  action  grew 
due. 

Being  unshackled  by  precedents,  I  con- 
sider the  court  as  at  perfect  liberty  to  modify 
this  action,  so  as  to  promote  the  great  ob- 
ject of  pleading.  I  do  not  say  that  the  dec- 
laration should  contain  a  special  state  of 
the  case ;  but  the  defendant  should  have 
been  apprized  that  he  was  sued  for  monej 
received  in  his  official  capacity. 

The  following  opinion  was  entered  viz: 
^'This  court  being  of  opinion,  that  in  all 
actions  against  sheriffs  for  money  had 
and  received  by  them,  by  virtue  of  their 
office,  the  nature  of  the  debt  or  demand 
should  be  so  far  stated  in  the  declaration, 
as  to  distinguisn  them  from  private  debts 
and  contracts,  in  order  to  prevent  surprise, 
by  giving  notice  to  the  defendants  of  the 
causes  of  action,  that  they  may  be  ready 
to  answer  the  same,  and  the  plaintiffs  not 
having  stated  in  the  declaration  filed  in 
this  suit,  that  the  money  had  and  received 
by  the  defendant's  testator  was  so  received 
by  him  by  virtue  of  any  execution  or  of  his 
office  of  sheriff,  there  is  error  in  the  jndg- 
ment  of  the  County  Court,  in  the  court's 
allowing  the  copies  of  the  records  in  the 
proceedings  mentioned  to  go  as  evidence 
to  the  jury ;  and  that  there  is  no  error  in 
the  judgment  of  the  District  Court  revers- 
ing the  judgment  of  the  said  County  Court 
on  that  account,  but  that  there  is  error  in 
the  judgment  of  the  said  District  Court,  in 
not  setting  aside  the  verdict  in  the  said 
County  Court,  and  awarding  a  new  trial 
in  the  said  cause,  with  directions  not  to 
permit  the  copies  aforesaid  to  go  as  evi- 
dence to  the  jury,  therefore"  Ac. 

Both  judgments  reversed  and  a  new  trial 
awarded  &c. 


181 


♦RuflRn  V.  Call.* 

April  Term,  ITW. 


%ppe«ran 

tlon.— Appearance  bail  is  not  required  in  actions 
of  debt  on  bonds  witb  collateral  conditions;  and 
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in  sncli  cases,  it  is  error  to  enter  a  jadnrment  by 
default  airainst  the  Sheriff,  for  not  returning  ap- 
pearance bail.' 

This  was  an  action  of  debt  brought  by 
the  appellee,  as  surviving  obligee  of  Al- 
exander Morris  and  others,  late  justices  of 
the  County  Court  of  Prince  George,  for 
the  benefit  of  Nicholas  Garrat  and  Sarah 
his  wife,  upon*  a  guardian's  bond.  The 
defendant  not  appearing,  an  office  judgment 
was  entered  against  him  and  the  sherifF, 
and  a  writ  of  inquiry  was  executed  and 
damages  assessed.  The  cause  came  before 
this  court  by  a  writ  of  supersedeas  awarded 
upon  the  petition  of  the  defendant  Ruffin. 
ROANE,  J.— In  the  argument  of  this 
cause,  many  points  were  made  at  the  bar; 
But  it  will  be  unnecessary  to  decide  any 
but  this;  namely,  whether  the  judgment 
was  legally  rendered  against  the  sheriff  for 
his  not  taking  appearance  bail  upon 
service   of    the  writ. 

As  a  preliminary  to  my  opinion  upon  this 
point,  I  will  give  my  present  impressions 
upon  another,  which  is  somewhat  connected 
with  it,  and  which  was  also  mentioned  in 
the  argument.  It  is,  whether  in  a  case  like 
the  present,  of  a  judgment  by  default  for 
want  of  an  appearance  in  an  action  of  debt 
upon  a  bond  with  a  collateral  condition,  an 
enquiry  of  damages  must  necessarily  take 
place? 

There  is  no  doubt,  but  that  the  21  sect,  of 
the  act  ^'for  limitations  of  actions;  for 
preventing  frivolous  and  vexatious  suits ; 
concerning  Jeofails,*  and  certain  proceed- 
ing's in  civil  cases,"  Ch.  76,  was  meant 
to  extend  an  enquiry  of  damages  to  all 
cases  of  interlocutory  judgments,  in 
actions  of  debt  on  such  bonds.  The 
Kngrlish  statute  of  8  and  9  Will.  3,  C.  11, 
is  substantially  like  our  act,  as  to  the 
present  point ;  and  it  is  laid  down  in  the 
case  of  Goodwin  v.  Crowle  executor,  Cowp. 
Rep.  359,  that  according  to  the  true  con- 
struction of  that  statute,  the  penalty  is  not 
to  be  levied  in  any  case  whatever. 

But  our    act,  following    that    statute  too 
implicitly,  has  omitted  to  direct  an  enquiry 
of  damages  to    be   executed,    in   case  of  a 
judg'ment    by    default    for    want  of  an  ap- 
pearance; and   it  would    be    a    subject   of 
much  regret,  if  this  inattention  should  de- 
feat the  design  of    the    legislature,     which 
was,    that  the  penalty  should  not  be  levied 
for  the  first    breach,  but   should  remain  as 
a  security,    until    it   should   be  exhausted. 
But     fortunately    for    the    object    of 
182       *thi8  beneficial  law,  the  42  section  of 
the    District    Court    law,  which  is  in 
pari    materia  with  the  other,  has  cured  the 
omission:  it  declares,  ''that  all  judgments 
by  default    for  want  of  an  appearance,  &c. 
obtained  in  the  office,  and  not   set  aside  on 
some    day  of  the  next    succeeding  District 
Court,    shall    be    final    in    actions  of  debt 
founded    on  any    specialty,  bill    or  note  in 
writing,    ascertaining    the  demand,  unless 
the  plaintiff  shall  choose  in  any  such  case  to 
have  a  writ  of  enquiry  of  damages,  and  in  all 
other    cases,    the    damages    shall  be  ascer- 
tained by    a     jury,    to    be    empanelled     & 
sw^orn  to    enquire    thereof."     Now,    if    the 
words»  ascertaining  the  demand,  be  not  re- 
ferret)  to  the   word  specialty,  the  judgment 
for  tiie  penalty  of  a    bond  with  a  collateral 


condition,  would  be  final,  and  the  intention 
of  the  above  law  would  be  frustrated,  in 
case  of  a  judgment  by  default  for  want  of 
an  appearance;  whereas,  by  such  a  refer- 
ence, the  judgment  is  final  only,  when  the 
specialty  is  for  payment  of  money  or  to- 
bacco, and  bonds  with  a  collateral  condition, 
will  fall  under  the  latter  description  of  the 
clause,  whereby  the  intention  of  the  law 
will  be  answered,  by  awarding  an  enquiry 
of  damages. 

The  above  clause  in  point  of  expression, 
seems  nearly  analogous  to  the  26th  section 
of  the  same  law  which  provides,  "that  in 
all  actions  of  debt,  founded  on  any  writ- 
ing obligatory,  bill,  or  note  in  writing  for 
the  payment  of  money  or  tobacco  &c.  the 
sheriff  shall  return  on  the  writ,  the  name 
of  the  bail  by  him  taken,  and  a  copy  of  the 
bail  bond,"  Ac.  Are  the  words,  for  pay- 
ment of  money  or  tobacco  here,  to  be  re- 
ferred to  the  words  writing  obligatory,  so  as 
to  produce  a  construction  which  would  dis- 
pense with  the  return  of  a  bail  bond  in  ac- 
tions of  debt  on  a  writing  obligatory  with  a 
collateral  condition?  I  have  just  shewn 
that  analogous  words  in  another  clause 
must  be  understood  according  to  such  ref> 
erence;  in  both  cases,  the  grammatical  con > 
struction  of  the  sentence  seems  to  warrant 
it ;  and  the  sentence  in  question  may  well. 
be  understood,  as  having  the  same  mean- 
ing, as  if  the  word  or,  had  intervened,  be- 
tween the  words  obligation,  and  bill. 

As  the  true  meaning  of  the  21st  section 
of  the  act  first  mentioned  is,  that  the  pen- 
alty should  not  be  levied,  but  should  merely 
stand  as  a  security  for  such  damages  as^ 
might  be  recovered,  (which  may  often  be 
very  small  when  the  penalty  is  very  large) 
perhaps  the  legislature  did  not  act  unrea- 
sonably, in  restricting  appearance  bail  to 
cases  of  bonds  for  payment  of  money  or  to- 
bacco. Be  this  as  it  may,  neither  the 
words,  nor  the  just  interpretation  of  this 
section  seems  to  require  appearance 
183  bail  to  be  returned,  *in  actions 
of  debt  on  bonds  with  collateral 
conditions;  and  if  so,  the  judgment  in 
the  present  case  against  the  sheriff  is  er- 
roneous; but  as  it  has  been  decided  in  this 
court,  and  partly  in  the  case  of  White  and 
Johnson,  that  a  judgment  against  a  de- 
fendant and  sheriff,  which  as  to  the  latte** 
is  erroneous,  must  be  reversed  in  toto,  all 
the  proceedings  in  this  case  subsequent  to 
the  declaration,  must  I  think  be  set  aside, 
and  the  cause  remanded. 

*The  opinion  of  The  COURT,  was  as 
follows,  viz:  "The  court  is  of  opinion,  that 
appearance  bail  is  not  required  by  law,  in 
actions  of  debt  on  bonds  with  collateral 
conditions,  and  not  for  the  payment  of  to- 
bacco or  money  only ;  and  the  action  in  this, 
cause,  being  founded  on  a  bond  given  by  a 
guardian  to  the  justices  of  the  County 
Court  of  Prince  George,  with  a  collateral 
condition  as  set  forth  in  the  declaration, 
judgment  ought  not  to  have  been  entered 
at    the  rules    in    the  clerk's   office,   against 


♦Note.  Tbe  reporter  was  not  In  Court  tb Is  term, 
when  tbe  opinions  were  delivered  In  the  cases  of 
Ruffln  V.  Call,  Winston's  executor  v.  Francisco. 
Pearpoint  v.  Henry.  Burwell  v.  Anderson,  and 
Walker  v.  Walke.  but  was  favoured  by  Judge  Roank 
with  the  notes  of  the  opinions  delivered  by  himself 
in  those  cases.— Note  in  Orifin^l  Edition. 
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the  sheriff,  for  the  non-appearance  of  the 
plaintiff  to  the  said  suit,  and  that  the  said 
judgment  not  having  been  set  aside  as  to 
the  said  sheriff  before  the  writ  of  enquiry 
in  the  proceedings  mentioned  was  eze- 
cuted,  and  final  judgment  rendered  thereon 
against  the  plaintiff,  the  judgment  of  the 
said  District  Court  is  erroneous." 

Judgment  reversed  with  costs,  the  verdict 
set  aside^  and  all  the  proceedings  subse- 
quent to  the  declaration,  and  the  cause  to 
be  proceeded  anew  on  the  sheriff's  return 
on  the  writ,  against  the  plaintiff  only. 


Id4 


*^Ruffin  V.  Pendleton  and  Courtney 
Executors  of  Harwood.* 


April  Term.  1796. 

Exectttorat— DevMtavIt— Plea  of  Plene  AdmlDtotravIt— 

la  debt  upon  a  jndfirment  rendered  asralnst  an  ex- 
ecutor upon  motions,  the  declaration  saffsrested  a 
devastavit  of  assets,  which  came  to  the  executor's 
hands  after  the  judgment.  The  executor  is  not 
precluded  from  pleading  a  special  plene  adminl»- 
travlt,  and  from  supportlnsr  It  by  proof. 

This  was  an  action  of  debt  brought  by 
the  appellant  in  the  District  Court  of  King 
and  Queen,  upon  a  judgment  recovered  by 
motion  against  the  appellees,  as  executors 
of  William  Harwood.  The  declaration 
states  the  judgment  and  award  of  execution 
thereupon,  with  the  return,  **thatno  effects 
of  the  testator  were  to  be  found  in  the 
hands  of  the  defendant. "  The  declaration 
avers,  **that  after  the  rendition  of  the  said 
judgment,  divers  goods  and  chattels  which 
were  of  the  said  testator  at  the  time  of  his 
death,  of  value  sufficient  to  satisfy  the  said 
judgment,  came  to  the  hands  of  the  defend- 
ants to  be  administered,  which  goods  and 
chattels,  the  defendants  wasted  Ac.  by 
which  an  action  accrued"  &c. 

Plea,  '4hat  the  plaintiff  his  action  afore- 
said ought  not  to  have  or  maintain  against 
the  defendants,  because  they  say,  that  at 
the  time  the  said  judgment  given  against 
them  by  the  said  District  Court,  no  goods 
and  chattels  which  were  of  the  said  testator 
at  the  time  of  his  death  were  in  the  hands 
of  the  defendants  to  be  administered,  nor 
have  any  goods  or  chattels  of  the  said  tes- 
tator at  any  time  afterwards  come  to  their 
hands  to  be  administered,  except  only  goods 
and    chattels    to    the    value  of  £  and 

which  are  not  sufficient  to  satisfy  the  sev- 
eral judgments  herein  after  mentioned,  and 
which  are  bound  and  liable  to  the  execu- 
tion of  the  said  judgment,"  [here  follows  a 
specification  of  the  judgments]  '*  which  said 
judgments  are  still  in  full  force,  and  in  no 
manner  reversed  or  annulled;  and  the  de- 
fendants further  say,  that  they  have  not 
wasted,  eloined,  converted  or  disposed  of 
any  of  the  goods  and  chattels  which  were 
of  the  testator  at  the  time  of  his  death  to 
their  own  proper  use,  in  manner  and  form'* 
&c.  To  this  plea  the  plaintiff  replied  gen- 
erally and  issue  was  joined. 

At  the  trial,  the  plaintiff  objected  to  the 
defendant's  giving  any  evidence  to  the 
jury  in  support  of  the  issue  joined,  tending 
to  prove  any  part  of  the  plea,  which  might 
have  been  properly   pleaded  to  the  exonera 


♦The  principal  case  Is  cited  with  approval  in  Gor- 
don V.  Justices  of  Frederick,  1  Munf.  14. 

tSee  monofirraphic  note  on  "Executors  and  Admin 
istrators"  appended  to  Rosser  v.  Deprlest,  6  Gratt.  6. 


tion  of  the  defendants  upon  the  orig- 
185  inal  ^motion,  whereon  the  judgment 
mentioned  in  the  declaration  was  ob- 
tained, the  plaintiff  having  given  in  evi- 
dence the  judgment,  execution  and  return 
thereon.  But  the  court  being  of  opinion, 
that  the  former  judgment  obtained  against 
the  defendants,  not  being  according  to  the 
course  of  the  common  law,  they  had  been 
thereby  precluded  from  defending  them- 
selves, as  otherwise  they  might  have  done, 
over-ruled  the  motion,  and  permitted  the 
defendants  to  give  evidence  in  support  of 
every  part  of  their  plea;  whereupon  the 
plaintiff  tendered  a  bill  of  exceptions  which 
was  sealed  and  made  part  of  the  record. 

Verdict  and  judgment  for  the  defendants, 
from  which  the  plaintiff  appealed  to  this 
court. 

Marshall  for  the  appellant.  It  is  most 
clear,  that  nothing  can  be  pleaded  in 
bar  of  an  action  of  debt,  or  of  a  scire  facias 
upon  a  judgment,  which  might  have  been 
pleaded  to  the  original  action.  A  full  ad- 
ministration, or  subsisting  debts  of  superior 
dignity  might  have  been  properly  used  as 
a  defence  in  the  original  action,  but  were 
inadmissible  in  the  present  suit.  The 
judgment  obtained  upon  the  motion, 
amounted  to  a  confession  of  assets,  and 
estopped  the  defendant  from  afterwards 
denying  that  he  had  a  sufficiency  to  satisfy 
this  judgment.  The  i;eason  assigned  by 
the  court  for  over-ruling  the  motion  was 
certainly  not  a  sound  one ;  for  the  appellee 
might  have  given  evidence  to  prove  a  de- 
ficiency of  assets,  as  well  upon  a  motion, 
as  in  a  regular  common  law  action. 

Campbell  for  the  appellee.  The  plea  of 
^*fully  administered"  does  not  go  to  bar  the 
plaintiff's  claim,  but  to  protect  the  execu- 
tor ;  and  therefore,  the  rule  mentioned  by 
Mr.  Marshall  does  not  apply.  But  if  I 
should  admit  the  plea  to  have  been  bad, 
still  this  will  not  impeach  the  opinion  of 
the  court ;  for  if  the  plaintiff,  instead  of 
demurring,  take  issue  on  the  plea,  the  de- 
fendant ought  not  to  be  prevented  from 
proving  the  truth  of  it. 

Marshall.  If  the  plea  be  immaterial  the 
court  will  a  ward  a  repleader ;  this  is  always 
done  when  the  plea,  if  true,  offers  no  bar 
to  the  action ;  and  if  I  am  right  in  this, 
the  judgment  must  be  reversed.  We  are 
then  brought  back  to  the  validity  of  the 
plea.  If  the  appellee  had  fully  administered 
the  assets,  the  appellant  could  not  have 
had  a  judgment,  unless  he  were  contented 
to  take  one  when  assets  might  come.  But 
if  a  judgment  be  obtained  against  the  exec- 
utor, he  can  only  defend  himself  against  an 
action  founded  upon  that  judgment,  by 
some  matter  posterior  to  the  judg- 
ment. 
186  *Campbell.       The     first     judgment 

does  not  burthen  the  executor  with 
the  payment  out  of  his  own  estate,  unless 
he  put  in  a  false  plea.  Upon  the  pleas  of 
payment,  and  fully  administered,  the  ver- 
dict may  be  against  the  plaintiff  upon  the 
second,  and  in  his  favor  upon  the  first 
plea. 

This  case  is  much  stronger  for  the  exec- 
utor, on  account  of  the  first  judgment  hav- 
ing been  rendered  upon  motion;  these 
summary    remedies  are   not  to  be  favored. 
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because  thej  are  contrary  to  the  course  of 
the  common  law.  The  executor  had  a  right 
to  a  trial  by  jury  upon  his  plea  of  fully  ad- 
ministered, and  though  the  existence  of  the 
debt  might  have  been  established  by  the 
first  judgment,  it  was  still  right,  that  this 
collateral  question  should  have  been  decided 
by  the  jury.  It  is  impossible  that  any 
precedents  should  be  found  to  govern  this 
case,  and  therefore  the  court  will  so  con- 
strue the  law  which  sanctions  this  summary 
mode  of  proceeding,  as  to  preserve  the  trial 
by  jury  where  it  is  not  expressly  taken 
away. 

Marshall.  The  amount  of  Mr.  Camp- 
bell's argument  is,  that  there  is  no  differ- 
ence between  a  general  judgment  against 
the  executor,  and  one  which  is  to  depend 
upon  assets  afterwards  coming  to  his  hands. 
But  it  is  clear  law,  that  in  the  former  case, 
the  sheriff  may  return  a  devastavit  if  he 
please,  because  the  executor  is  estopped  to 
deny  assets;  the  scire  fieri  inquiry  is  only 
for  his  safety.  It  is  certain,  that  judgment 
rendered  upon  confession,  or  by  default,  is 
in  admission  of  assets ;  so  if  it  be  rendered 
upon  the  plea  of  non  est  factum,  or  upon 
the  plea  of  payment.  Salk.  310—1  Atk. 
292.  And  there  is  no  difference  between 
those  cases,  and  the  present,  for  the  es- 
toppel is  produced  by  the  defendant's  not 
pleading  fully  administered  to  the  first  ac- 
tion. 

Campbell.  The  case  from  Atk.  is  not 
supported  by  the  authorities  which  are  there 
cited.  Rol.  Ab.  title  executors  is  referred 
to  in  2  Bac.  436,  and  the  law  there  stated 
is,  that  the  executor  is  no  further  charge- 
able than  as  he  has  assets,  unless  he  make 
himself  liable  by  a  false  plea,  or  by  suffer- 
ing judgment  to  pass  against  him  by 
default.  If  the  not  pleading  fully  adminis- 
tered will  subject  him  to  the  payment  of 
the  debt  out  of  his  own  estate,  why  do  the 
books  all  lay  it  down,  that  he  makes  him- 
self liable  by  a  false  plea?  Judgment  by 
confession,  or  by  default  is  stated  to  be 
an  admission  of  assets  in  1  Esp.  295. — In 
Hob.  178,  it  is  laid  down,  that  a  confession 
of  judgment  is  not  an  admission  of  assets, 
and  yet  there  is  no  plea  of  fully  admin- 
istered in  that  case.  But  none  of  the 
187  cases  prove,  that  assets  are  *con- 
fessed,  by  the  failing  to  plead  fully 
administered.  If  the  doctrine  contended  for 
by  Mr.  Marshall  be  correct,  what  reason 
can  be  assigned  for  the  judgment  being 
entered  de  bonis  testatoris? 

The  COURT  delivered  the  following 
opinion:  '^That  the  appellant  having  in 
his  declaration  filed  in  this  suit,  only  sug- 
gested a  devastavit  of  assets  which  accrued 
after  the  judgment  obtained  by  him  against 
the  appellees  as  executors  of  William  Har- 
wood  in  the  District  Court  of  King  and 
Queen,  as  stated  in  the  said  declaration, 
the  appellees  were  not  estopped  from  plead- 
ing a  special  plene  administravit  in  bar  of 
the  appellant's  action,  nor  precluded  from 
proving  the  same  by  the  evidence  stated  in 
the  record  as  offered  by  them  oh  the  trial  of 
the  issue  in  support  of  their  plea,  and  that 
there  is  no  error  in  the  District  Court  per- 
mitting that  evidence  to  go  to  the  jury." 

Judgment  aflSrmed. 


Winston's  Executor  v.  Francisco. 

April  Term.  1796. 

Assumpsit— aut  of  Action— Jeofails.*— In  actions  of 
asMumpsit.  tbesrist  of  the  action  is  the  promise 
to  pay,  and  if  this  be  not  averred,  the  omission 
is  not  cured  by  verdict. 

This  was  an  action  on  the  case  brought 
by  the  appellant  in  the  County  Court  of 
Buckingham.  The  declaration  states,  ''that 
the  defendant  in  the  year  1783,  was  indebted 
to  the  testator  of  the  plaintiff  in  the  sum  of 
;f 50,  for  a  riding  chair  and  clock,  and  being 
so  indebted,  the  defendant  left  in  the  hands 
of  the  testator,  a  bond  given  by  Abraham 
Sandefier  to  Richard  Fretwell  for  ;f50,  and 
gave  directions  to  the  testator  to  collect  the 
money  when  it  should  become  due  on  the 
said  bond,  and  apply  it  to  the  payment  of 
the  said  debt  due  from  the  defendant,  and 
if  the  money  mentioned  in  the  said  bond 
could  not  be  collected,  or  the  same  prove 
bad,  that  he  the  defendant  would  make  it 
good,  or  pay  to  the  testator  the  said  sum  of 
j^50,  whenever  afterwards  required,"  and 
avers,  ''that  the  said  bond  was  given  for 
a  gaming  consideration,  and  that  the  obli- 
gor hath  refused  to  pay,  of  which  defend- 
ant had  notice,  who  notwithstanding 
promising  the  said  money  to  the  plaintiff 
to  pay  in  right  of  his  testator,  when  re- 
quired, he  hath  not  paid,  though 
188  thereto  *often  times  required,  to  the 
damage  ot  the  plaintiff  as  executor 
aforesaid  ;^300. 

Upon  the  plea  of  non  assumpsit,  the  jury 
found  a  verdict  for  the  appellant. 

A  motion  was  made  in  arrest  of  judgment 
for  the  following  causes. 

1.  That  there  was  no  assignment  of  the 
bond  by  Fretwell  to  Francisco,  nor  by 
Francisco  to  the  testator. 

2.  That  it  did  not  appear  in  evidence  that 
suit  had  been  ever  brought  on  the  bond,  or 
at  what  time  application  for  payment  had 
been  made.  , 

3.  That  the  declaration  is  uncertain,  ille- 
gal and  informal. 

The  Court  determined  the  errors  to  be 
sufiScient,  and  arrested  the  judgment,  from 
which  the  plaintiff  in  the  County  Court  ap- 
pealed to  the  District  Court  of  Prince  Ed- 
ward, where  the  judgment  was  affirmed, 
"because  it  appeared  to  the  court,  that  there 
was  no  assumpsit  laid  In  the  declaration." 

From  this  judgment  of  affirmance,  an 
appeal  was  granted  to  this  court. 

ROANE,  J.— Altho'  an  assumpsit  is  the 
very  gist  of  this  action,  yet  I  would  always 
incline  to  sustain  a  declaration  where  one  is 
laid,    however  irregular   the  expressions  to 


^statute  off  Jeofails— Declaration— Qist  of  Action 
Omitted.— For  the  proi)osition  that  the  statute  of 
jeofails  will  not  cure  a  declaration  in  which  •the 
gist  of  the  action  is  omitted  to  be  charsred,  seethe 
principal  case  cited  and  approved  in  Chichester  v. 
Vass,  I  CallOT;  Moore  v.  >Dawney.  3  Hen.  &  M.  184: 
Kerr  v.  Dixon,  2  Call  882:  Younar  v.  Gregrorie.  8  Call 
454:  Ballard  v.  Lea  veil,  5  Call  534:  Laufirhlin  v.  Flood. 
3  Munf.  262:  Syme  v.  Griffin.  4  Hen.  &  M.280:  Spiker 
V.  Bohrer.  87  W.  Va.  282,  268,  16  S.  E.  Rep.  577:  Wolf 
V.  Spence,  39  W.  Va.  496,  496,20  S.  E.  Rep.  611,  612; 
Burton  v.  Hansford.  10  W.  Va.  474. 

The  principal  case  is  distinsruished  in  Ballard  v. 
Leavell.  5  Call  535:  Kin?  v.  M'Daniel.  4  Call  452.  In 
this  connection,  see  the  principal  case  cited  with 
approval  in  Quarrierv,  Peabodylns.  Co.,10W.  Va. 
509.  See  foot-note  to  Chichester  v.  Vass,  1  Call  83; 
Baird  v.  Mattox,  1  Call  257;  and  monoirraphic  note 
on  "Amendments"  appended  to  Snead  v.  Coleman, 
7  Gratt  800. 
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that  effect  may  be,  especially  after  a  ver- 
dict. But  it  must  be  positively  charged, 
otherwise  the  declaration  does  not  set  oat  a 
sufficient  cause  of  action,  to  entitle  the 
plaintiff  to  recover. 

In  this  declaration  it  is  no  where  averred, 
that  the  defendant  promised  to  pay  the 
money,  and  in  this  respect,  it  is  no  way 
distinguishable  from  the  case  of  Lee  v. 
Welch,  2  Stra.  793,  In  that  case,  the  dec- 
laration ran  thus,*^'that  the  defendant  be- 
ing indebtied  to  the  plaintiff  for  goods  sold 
and  delivered,  would  well  and  truly  content 
and  pay"  leaving  out  the  words  and  in  con- 
sideration thereof  assumed  upon  himself 
and  then  and  there  promised  &c.  After 
judgment  by  default,  it  was  arrested,  there 
being  no  promise  actually  laid. 

In  the  present  case  there  is  a  verdict,  and 
the  question  is,  whether  this  will  cure  the 
defect  in  the  declaration?  In  the  case  of 
Avery  v.  Hoole,  Cowp.  Rep.  825,  it  is  said, 
that  altho'  a  verdict  will  cure  ambiguity, 
it  will  not  aid  where  the  gist  of  the  action 
is  not  laid  in  the  declaration.  And 
the  rule  laid  down  by  the  English  judges, 
that  a  verdict  will  supply  whatever  must 
of  necessity  have  been  proved  to  the  jury, 
is    supposed  not  to  extend  to   cases    where 

the  gist  of  the  action  is  omitted. 
189  *So  too,  that  clause  in  our  act  of 
Jeofails  which  declares,  **that  a  ver- 
dict shall  cure  the  omission  of  the  averment 
of  any  matter,  without  proving  which,  the 
jury  ought  not  to  have  given  such  a  ver- 
dict," cannot  be  construed  to  cure  the  want 
of  an  averment  of  the  cause  of  action,  for 
in  such  a  case,  no  judgment    can  be  given. 

But  it  was  contended,  that  the  following 
words  in  the  latter  part  of  the  declaration, 
''who  notwithstanding  promising  to  pay 
said  money  &c."  amount  to  an  averment  of 
a  promise ;  but  the  promise  ought  to  be  di- 
rectly averred,  and  not  by  way  of  inference. 
I  think  the  judgment  ought  to  be  affirmed. 

The  COURT  affirmed  the  judgment  of 
the  District  Court. 


Downman  v.  Chinn  Executor  of 
Down  man. 

April  Term,  ITM. 

Forthcomlnff  Bond— To  Whom  Payable*— Recital  of 
Amount  ofExecutlon.— A  forthcomlDsr  bond  should 
be  made  payable  to  the  creditor,  and  not  to  the 
Sheriff ;— the  amount  of  the  execution  ouffht  to  be 
recited,  and  the  condition  should  be  to  deliver  the 
property  at  the  time  and  place  of  sale,  and  not 
when  demanded. 

Same -Quashal  +— If  the  bond  be  defective  in  any  of 
the  above  instances,  or  in  others,  the  Court  may, 
and  ourht  to  quash  it  on  motion. 

Same— When    Satieffaction  off    Judffment.t-A  faulty 


«Porthcomlor    Bond— To  Whom    Payable.— That  a 

forthcoming  bond  which  is  made  payable  to  the 
sheriff,  instead  of  to  the  creditor,  is  faulty,  and  will 
be  quashed  on  motion,  see  the  principal  case  cited 
in  Hall  v.  Wadsworth,  35  W.  Va.  379,  14  S.  E.  Rep.  6; 
Meze  V.  Howver,  1  Ijeisrh  448. 

t3ame -Quashal —In  Wallace  v.  McCarty,  8  W.  Va. 
199.  it  Is  said:  "It  was  competent  for  the  court  to 
quash  a  forthcomtncr  bond  for  defects  and  irresru- 
larltles.  Downman  v.  Chinn,  2  Wash.  18G:  Couch  v. 
Miller,  2  Leisrh  549.  In  each  of  these  cases  the  bond 
was  quashed  on  motion  of  the  defendant." 

In  this  connection  the  principal  case  is  cited  with 
approval  in  Windrum  v.  Parker,  2  Leisrh  3<J7;  Lynch- 
burg T.  &  S.  Bank  v.  Elliott,  94  Va.  702,  27  S.  £.  Rep. 
07.    See  foot-note  to  Hendricks  v.  Dundass,  2  Wash. 

\ 

tSame— Bar  to  Proceedings  on  Original  Judgment.- 

forthcoming  bond,  even  If  defective.  Is  a  bar  to 


forth-coming  bond,  whilst  in  force,  is  a  satisfac- 
tion of  the  Judgment,  and  a  second  execution  can- 
not issue  until  it  is  quashed. 
Same— Execution— Quasfaal.—The  common  course  is 
to  quash  the  execution  as  well  as  the  bond,  if  a 
motion  for  that  purpose  be  made,  otherwihe  It  U 
not  necessary. 

On  the  3d  of  October  1791,  a  writ  of  fi. 
fa.  was  sued  out  by  the  defendant  in  error 
ag^ainst  the  plaintiff,  upon  a  judgment  of 
the  District  Court  of  Northumberland. 

The  sheriff  took  a  forthcoming  bond  pay- 
able to  himself,  with  condition  to  deliver 
the  property  to  the  sheriff  when  demanded; 
but  the  amount  of  the  execution  was  not 
recited. 

It  appears  from  the  record,  that  on  the 
4th  of  January  1793,  a  second  execution  is- 
sued upon  the  original  judgment,  by  which 
part  of  the  money  was  made,  but  this 
execution  is  not  spread  upon  the  record  by 
a  bill  of  exceptions,  nor  does  it  appear  io 
have  been  noticed  by  the  court.  Upon 
the  motion  of  the  defendant  in  error,  the 
forthcoming  bond  above  stated  was 
quashed,  as  being  informal.  The  order  of 
the  court  was  entered  as  follows  viz:  on  the 
motion  of  John  Chinn  &c.  executors  of 
Rawleigh  Downman  deceased,  against 
Rawleigh  Downman,  on  a  bond  taken  on 
an  execution  sued  out  of  this  court  by  the 
said  executors,  against  the  said  Rawleigh 
Downman,  it  is  ordered,  that  the  bond  taken 
on  an  execution  sued  out  of  this  court  by 
the  said  executors  against  Rawleigh  Down- 
man  to  Richard  Beale  sheriff  of  Richmond 
county  for  the  forthcoming  of  property  taken 
on  the  said  execution,  be  quashed,  it  ap- 
pearing to  the  court  that  the  same  is  in- 
sufficient." 
190  *To  this  order  a  supersedeas  was 
awarded  by  one  of  the  judges  of  this 
court. 

Campbell  for  the  plaintiff  in  error,  con- 
tended, that  the  court  had  no  right  to  quash 
a  forthcoming  bond,  although  it  should  be 
informally  taken ;  that  it  was  to  have  the 
force  of  a  judgment,  and  was  as  completely 
out  of  the  reach  of  the  same  court  to  which 
it  was  returned,  as  the  judgment  of  a  pre- 
ceding term  would  have  been.  But  that  if 
the  court  might  properly  exercise  this 
power,  the  second  execution  ought  also  to 
have  been  quashed,  since  it  improvidently 
issued  upon  the  original  judgment,  after  a 
forthcoming  bond  had  been  taken  and  re- 
turned; and  to  prove  this  he  relied  upon  the 
case  of  Taylor  v.  Dundass  decided  in  thi& 
court,  (see  ante  vol.  1,  p.  92.) 

Washington  for  the  defendant,  contended, 
that  the  bond  being  clearly  defective,  could 
no  otherwise  be  got  rid  of,  so  as  to  author- 
ise the  plaintiff  to  proceed  to  obtain  the 
effect  of  his  original  judgment,  than  by  a 
motion    to  quash    it ;    That  in  the  case  of 


any  further  proceediuffs  on  the  original  judgment, 
until  quashed.  The  principal  case  is  cited,  in  sap- 
port  of  this  proposition  in  Randolph  v.  Randolph.  $ 
Rand.  492;  Garland  v.  Lynch,  1  Rob.  561. 

In  this  connection,  see  the  principal  case  cited  In 
Ward  V.  Vass,  7  Leigh  143;  Lusk  v.  Ramsey.  8  Mnnf. 
499. 

See  generally,  monographic  note  on  "Statutory 
Bonds"  appended  to  Goolsby  v.  Strother.  21  Gratt. 
107. 

Variance— Execatlon  and  Portbcoinliiir  Bond.— As  to 
what  is  a  fatal  variance  between  the  execution  and 
the  forthcoming  bond,  see  the  principal  case  cited 
in  Glascock  v.  Dawson,  1  Munf.  006.  See  Bronaafhs 
y.  Freeman,  2  Munf.  266. 
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Hendricks  and  Taylor  v.  Dundasa  (ante 
p.  50)  this  court  had  affirmed  the  judgement 
of  the  county  court,  quashing^  a  forthcom- 
ing bond. 

As  to  the  second  execution,  that  was 
merely  a  ministerial  act,  and  could  only 
have  been  quashed  by  the  court  from 
whence  it  issued,  upon  a  motion  regfularly 
made  for  that  purpose,  and  if  upon  that 
motion  the  court  had  gfiven  an  erroneous 
opinion,  it  might  properly  have  been  cor- 
rected upon  an  appeal  to  this  court. 

But  upon  this  appeal,  the  court  is  con- 
fined to  the  judgment  of  the  District  Court 
upon  the  motion  which  was  made,  and  can- 
not notice  the  second  execution  which  is 
reg'ularly  no  part  of  the  record.  This  point 
was  settled  in  the  case  of  Leftwich  and 
Stoval  (ante  vol.  1,  p.  303).  In  the  case  of 
Taylor  v.  Dundass,  a  second  execution  is- 
sued without  a  previous  motion  having  been 
made  to  quash  the  forthcoming  bond,  and 
the  motion  which  produced  the  judgment 
in  that  case,  was  to  quash  the  second  ex- 
ecution. 

ROANE,  J.— There  is  no  doubt,  but  that 
this  bond  is  faulty  in  the  following  in- 
stances at  least,  Ist,  that  it  is  made  pay- 
able, not  to  the  creditor,  but  to  the  sheriff. 
2dly,  the  amount  of  the  execution  is  not 
recited  in  it ;  and  3dly,  the  condition  is  to 
deliver  the  property,  not  at  the  time  and 
place  of  sale,  as  it  should  have  been,  but 
when  demanded.  But  it  is  objected  that  the 
court  had  no  power  over  the  bond,  so  as  to 
quash  it,  though  ever  so  faulty.  The 
cases  which  were  cited  by  the  counsel  for 
the  defendant  in  error,  and  another 
191  also  decided  in  this  court  of  *Hub- 
bard  and  Taylor  (ante  vol.  1,  p.  259) 
furnish  a  compleat  answer  to  this  objec- 
tion. 

The  order  of  the  District  Court  though 
rififht  upon  the  main  points,  is  rather  too 
general,  in  not  specifying  the  bond  more 
particularly  by  its  date,  amount  &c.  how- 
ever, as  it  is  spread  upcn  the  record,  we 
must  suppose,  that  it  was  that  bond  to 
which  the  motion  and  order  related. 

As  to  the  second  execution,  there  is  no 
doubt,  but  that  the  court  ought  to  have 
quashed  it,  if  a  motion  for  that  purpose 
had  been  made.  But  it  does  not  appnear 
that  the  court  were  informed  of  its  exist- 
ence, and  therefore  we  cannot  say  that  they 
erred. 

CARRINGTON,  J.— Concurred  in  the 
same  opinion. 

LYONS,  J.— It  seems  to  have  been  ad- 
mitted by  the  counsel  for  the  plaintiff,  that 
this  bond  was  faulty,  but  .the  power  of  the 
court  to  quash  it  is  denied.  It  would  cer- 
tainly be  highly  inconvenient,  if  ministerial 
acts  like  the  present  were  without  the  con- 
troul  of  that  court  to  which  the  officer  be- 
longs, and  if  the  only  remedy  for  the  party 
aggrieved  by  his  mistakes,  were  an  action 
against  the  officer.  I  hold  the  law  to  be 
otherwise,  and  that  the  court  may  properly 
correct  the  ministerial  acts  of  its  own 
officers. 

The  proceedings  in  this  case  have  cer- 
tainly been  very  irregular;  the  court 
ought  to  have  quashed  the  second  execution, 
if  an  application  for  that  purpose  had 
been  made,    because  the   forthcoming  bond 


whilst  in  force,  was  a  satisfaction  of  the 
first  judgment.  The  general  courss  is  to 
quash  the  execution,  as  well  as  the  bond ; 
but  as  no  motion  for  this  purpose  was  made, 
we  cannot  condemn  the  order  which  was 
made. 
Order  affirmed. 


Dalby  V.  Price.* 

April  Term,  1786. 

Deposltlonst— Qcneral  CommiMlon  to  Take— Hearinff  of 

cause.— In  all  cases  wbere  a  flreneral  commission 
issues  tor  takinsr  deposiitons,  upon  an  answer  and 
replication,  in  any  suit  in  the  Hisrb  Court  of  Chan- 
cery, the  cause  must  remain  at  rules  six  months 
from  the  time  of  fllinsr  the  replication,  before  It  is 
set  down  for  hearinsr:  unless  this  be  dispensed 
with  by  consent  of  parties,  entered  on  the  record. 

The  appellant,  against  whom  a  decree 
had  been  entered  in  the  High  Court  of 
Chancery,  filed  a  bill  of  review  stating  new 
matter.  The  appellee  answered,  and 
192  a  general  replication  *was  entered 
and  commissions  awarded;  in  less 
than  a  month  after  these  proceedings,  the 
cause  was  set  down,  heard,  and  a  decree 
entered,  from  which  Dalby  appealed. 

The  following,  was  the  opinion  and  de- 
cree of  this  COURT,  **Whenever  a  general 
commission  issues  for  taking  depositions, 
upon  an  answer  and  replication  filed  in  any 
suit  depending  in  th»  High  Court  of  Chan- 
cery, six  months  from  the  time  of  the  rep- 
lication should  be  allowed  the  parties  for 
taking  their  depositions,  and  that  such  cause 
ought  not  to  be  set  for  hearing,  nor  heard 
and  finally  determined,  without  the  consent 
of  the  parties  entered  on  record,  before  the 
expiration  of  the  said  six  months,  accord- 
ing to  the  direction  of  the  act  of  Assembly 
concerning  the  High  Court  of  Chancery ;  and 
it  appearing  by  the  record,  that  the  repli- 
cation in  this  suit  was  filed  in  the  month 
of  May  1795,  and  that  the  cause,  was  with- 
out the  consent  of  the  parties  so  entered  on 
record,  heard  and  finally  determined  on 
the  2d  of  June  following,  the  said  decree  is 
erroneous."  Therefore  it  is  decreed  and 
ordered,  that  the  same  be  reversed  and 
annulled,  and  that  the  appellee  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 
And  it  is  ordered,  that  the  cause  be  re- 
mandeci  to  the  said  High  Court  of  Chancery 
to  be  put  on  the  rule  docket  and  proceeded 
in  according  to  the  foregoing  opinion  of 
this  court,  allowing  the  parties  six  months 
including  the  time  the  cause  had  remained 
at  the  rules  after  the  replication,  and  be- 
fore the  date  of  the  decree  aforesaid  for  tak- 
ing their  depositions,  before  the  same  be 
again  set  for  hearing.*' 


Pearpoint  v.  Henry. 

April  Term.  1796. 

Trover  and  Conversion— Detinue^— Price  of  Tfalnff  Con 
verted.— In  an  action  of  trover  and  conversion. 


•The  principal  case  is  cited  in  Bartlett  v.  Bartlett. 
87  W.  Va.  239,  16  S.   E.  Rep.  452. 

tSee  monographic  note  on  "Depositions'*  an;>pended 
to  Field  V.  Brown,  24  Gratt.  74. 

tSee  monographic  noU on  "Trover  and  Conversion" 
appended  to  Eastern  Lunatic  Asylum  v.  Garrett, 
27  Gratt.  168,  and  monographic  note  on  "Detinue  and 
Replevin"  appended  to  Hunt  v.  Martin,  8  Gratt.  578. 
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the  declaration  need  not  state  tbe  price  of  the 
thing  converted,  although  it  is  otherwise  In  deti- 
nue. 

This  was  an  action  of  trover  and  conver- 
sion brought  in  the  District  Court  of  Mo- 
nongalia, by  the  appellee,  for  a  negro 
woman.  Upon  the  plea  of  not  guilty,  the 
jury  found  a  verdict  for  the  appellee.  The 
appellant  moved  in  arrest  of  judgment,  and 
amongst  other  errors  assigned  the  follow- 
ing viz.  "that  the  price  or  value  of  the 
negro  is  not  set  forth  in  the  declara- 
tion.*' 

193  *Judgment  for  the    appellee,    from 
which  an  appeal   was  granted  to  this 

court. 

Williams  for  the  appellant.  It  is  essen- 
tial in  an  action  of  trover  and  conversion, 
that  the  price  should  be  stated  in  the  dec- 
laration, 5  Bac.  275.  If  so,  it  is  not  cured 
by  the  act  of  Jeofails.  It  is  true,  that  a 
mistake  in  setting  forth  a  sum  of  money, 
quantity  of  merchandize,  Ac.  is  cured,  if 
the  same  be  rightly  stated  in  any  part  of 
the  record ;  but  this  clause  in  the  act  of 
Jeofails,  will  not  aid  the  total  omission 
of  price. 

Marshall  for  the  appellee.  It  is  laid  down 
in  the  case  of  Wood  v.  Smith,  Cro.  Ja. 
129,  by  three  judges  against  two,  that  at 
common  law,  it  was  not  necessary  to  state 
the  price  in  an  action  of  trover  and  con- 
version, and  the  reason  given  seems  to  be 
a  sound  one,  viz:  that  damages  are  de- 
manded, and  not  the  thing  itself.  But  if 
this  were  not  so,  it  is  certainly  mere  mat- 
ter of  form,  and  therefore  cured  by  the  act 
of  Jeofails.  It  does  not  appear  that'  the 
case  cited  from  5  Bac.  Ab.  275,  was  after 
verdict. 

Williams  in  reply.  Another  reason  why 
the  value  should  be  stated  in  this  country 
is,  that  the  court  may  see  whether  they 
can  properly  try  the  suit  in  that  particular 
form  of  action,  for  if  the  value  were  be- 
low ;£6,  the  suit  by  the  law  of  this  state 
should  be  by  petition. 

ROANE,  J.— It  seems  to  be  the  better  opin- 
ion, that  a  declaration  in  this  action  need 
not  state  the  price  of  the  thing  converted, 
tho'  this  IS  necessary  in  the  action  of  det- 
inue, where  the  thing  itself,  or  the  value  is 
to  be  recovered.  In  the  former  case,  it  is 
not  the  price,  which  the  plaintiff  goes  for, 
but  damages  for  the  conversion :  and  even 
where  the  price  is  laid,  he  may  recover  more 
or  less,  provided  the  damages  do  not  exceed 
those  laid  in  the  declaration. 

The  COURT  affirmed  the  judgment. 

194  *Burw8ll  V.  Anderson  &  Co, 

April  Term.  1796. 

Supersedeas*— Execution  Improperly  iMued.— A  super- 
sedeas will  not  lie  where  an  execution  has  im- 
properly issued  upon  a  twelve-month's  bond.  The 
Injured  party  may  move  to  quash  the  execution. 


•Supersedeas— Substitute  for  Writ  of  Error— In  Vir- 
ginia a  supersedeas  serves  a  different  purpose  from 
that  which  it  is  made  to  serve  in  the  courts  of  other 
sutes.  In  that  state  it  Is  a  substitute  for  the  writ 
of  error  in  all  cases  in  which  it  is  desisrned  that  the 
judarm^tof  the  court  below  shall  be  superseded. 
-Williams  v.  Brufify,  102  U.  S.  249,  citinsr  1  Rob.  Pr.  p. 
660;  White  v.  Jones,  I  Wash.  118:  Bunotll  v.  Ander- 
son. 2  Wash.  194;  Winfffleld  v.  Crenshaw,  8  Hen.  & 
M.  245.  The  principal  case  is  cited  in  Hite  v.  Wilson, 
2  Hen.  &  M.  287. 


and  the  Judgment  on  that  motion,  if  erroneoas. 
may  be  corrected  on  an  appeal  or  supersedeas. 

The  appellant  obtained  a  supersedeas,  to 
remove  the  record  of  the  proceedings  of  the 
County  Court  of  Gloucester,  before  the 
District  Court  of  Williamsburg.  The  rec- 
ord contains  a  twelve  months  replevy  bond, 
given  b3'  Bnrwell  to  Anderson ;  an  affi- 
davit of  Matthew  Anderson,  agent  for  Mat- 
thew Anderson  &  Co.  that  the  whole  amount 
of  the  replevy  bond  was  then  due.  Tt  is 
then  stated,  ''that  a  fi.  fa.  issued  on  the 
above  bond,  on  the  12th  of  October  1793." 

The  errors  stated  in  the  petition  for  the 
supersedeas  were,  1st,  That  it  doth  not  ap- 
pear in  the  bond,  for  what  property  of  the 
said  fiurwell  the  same  was  entered  into,  as 
the  law  intended  it  should." 

''2d,  That  the  affidavit  on  which  the  exe- 
cution issued  upon  the  said  replevy  bond, 
was  not  made  by  the  creditor,  or  by  his  as- 
signee." 

The  District  Court  quashed  the  writ  of 
supersedeas  with  costs,  as  having  improvi- 
dentl3^  issued,  from  which  judgment  Bur- 
well  appealed. 

ROANEi  J. — It  is  unnecessary  to  consider 
the  errors  stated  in  the  petition  for  the  su- 
persedeas, though  at  present,  I  do  not  think 
there  is  any  weight  in  them.  The  only 
question  is,  whether  the  writ  of  supersedeas 
improvidently  issued  or  not? 

A  supersedeas,  is  one  mode  pointed  out 
by  our  law,  by  which  the  record  of  an  In- 
ferior Court,  may  be  removed  into  a  Supe- 
rior Court,  and  the  propriety  of  the  judg- 
ment there  examined.  But  there  must  be 
a  judgment  of  the  Inferior  Court;  this  is 
apparent  from  a  view  of  all  the  laws  upon 
that  subject,  and  particularly  from  that, 
which  directs  the  Superior  Court  upon  a 
reversal,  to  give  such  judgment  as  the  In- 
ferior Court  ought  to  have  given. 

This  case,  was  assimilated  by  the  counsel 
for  the  appellant,  to  an  award  of  execution 
upon  a  forthcoming  bond,  in  which  case, 
a  supersedeas  might  properly  issue.  But 
in  that  case,  there  is  a  judgment  of  the 
court,  or  an  award  of  execution  in  nature  of 
a  judgment.  If  the  bond  in  question  be 
faulty,  the  party  might  have  moved  the 
County  Court  to  quash  it,  as  well  as 
195  the  execution  ^issued  upon  it,  and 
the  opinion  of  the  court  upon  such 
motion  might,  if  erroneous,  have  been  cor- 
rected by  a  Superior  Court  upon  a  supNerse- 
deas;  but  in  this  case,  there  was  no  judg- 
ment to  supersede. 

The  COURT  affirmed  the  judgment  of 
the  District  Court. 


Sarah   Walker  &  Thomas  Walker  Executrix 
&  Executor  of  Thomas   R.  Walker  De- 
ceased V.  Thomas  Walke.* 

April  Term.  1796. 

Paper  Mooey— Scale  of  Depredation— Payaeots  by 
uuardlans.— Payments  by  a  former  to  a  subsequeni 
sruardlau.  in  depreciated  paper  money,  should  be 
accounted  for  at  their  nominal  amount  and  are 
not  subject  to  the  scale  of  depreciation. 

auardianshlpf— Termination  of— Appointment  of  5oc- 
cesMr.— By  the  appointment  of  a  second  sruardlao. 
in  the  room  of  a  former  one,  the  power  of  tlic 


*The  principal  case  is  cited  in  Jenninffs  v.  Jennlmrs. 
22Gratt.  320. 

tSee  monographic  note  on  *'6uardian  and  Ward" 
appended  to  Barnum  v.  Frost,  17  Qratt.  806. 


7nft 


2  WASH. 


Wai^kbrs,  Ex*x  &  Ex'oR  V,  Wai^kb. 


196-197 


former,  as  well  as  bis  liabit  of  receiviDsr  and  dis- 
barsin?  moneys,  srenerally,  on  account  of  the 
ward,  ceases:  and  therefore,  payments  made  by 
bim  In  depreciated  paper  money  to  the  subsequent 
iTuardian,  are  not  subject  to  the  scale. 

The  appellee  filed  his  bill  in  the  County 
Court  of  Princess  Anne,  stating,  that  the 
said  Thomas  R.  Walker  was  appointed  his 
g^uardian,  and  in  the  year  1776  was  in- 
debted to  the  plaintiff,  ^£"1312:  12:  0'.}4,  as 
appeared  by  his  guardianship  accounts, 
settled  and  filed  in  the  County  Court.  That 
in  the  year  the  said  Thomas  R.  Walker, 
paid  to  John  Thoroughgood,  the  subsequent 
guardian  of  the  plaintiff,  ^^854:  3:  3  in 
bonds,  leaving  a  balance  of  ;^468 :  8 :  SK  still 
due.  The  prayer  of  the  bill  is  for  payment 
of  this  balance  with  interest. 

The  answer  states,  that  after  the  appoint- 
ment of  Thoroughgood  as  guardian  to  the 
plaintiff,  he  and  the  testator,  Thomas  R. 
Walker,  settled  the  accounts  of  the  latter, 
and  stated  a  balance  then  due  to  the  plain- 
tiff, of  /244:  12:  2.  That  they  have  under- 
stood, that  in  the  year  1787,  after  the 
plaintiff  came  of  age,  he  accepted  a  bond 
from  the  said  testator  for  the  above  bal- 
ance. They  state  a  small  payment  since, 
and  are  ready  to  discharge  the  balance  still 
due. 

Amongst  the  exhibits  filed  in  this  cause, 
is  a  letter  from  Thoroughgood,  to  the  testa- 
tor, Thomas  R.  Walker,  dated  in  June 
1786,  enclosing  a  blank  bond,  with  a  re- 
quest, that  the  testator  would  settle  the 
balance  due  to  the  ward,  (the  present  plain- 
tiff,)  fill  up  the  bond  with  the  sum  due, 
and  return  it  executed.  The  writer  also 
acknowledges  in  this  letter,  the  receipt  of 
;f300,  in  January  1780,  * 'which''  he 
196  says  *^will,  according  to  the  ocaie  *of 
depreciation  amount  to  £1 :  10  specie, 
and  being  deducted  from  the  balance  now 
on  the  books  of  the  said  testator,  will  be 
the  amount  in  which  he  is  indebted."  He 
also  adds,  *^that  the  testator  should  not 
complain  of  hardship  in  the  settlement,  as 
a  great  part  of  the  money  paid  by  the  tes- 
tator, was  received  by  him  in  paper  money 
according  to  its  nominal  amount."  In  an- 
swer to  this  letter,  (also  dated  in  June  1786,) 
the  testator  promises  to  prepare  for  the 
settlement,  and  adds,  **that  he  shall  say 
no  more  about  hardships,  being  fully  satis- 
fied that  all  debts  should  be  settled.*' 

The  bond  was  accordingly  filled  up  with 
the  sum  of  ;f 244,  and  returned :  it  was  af- 
terwards accepted  by  the  plaintiff  without 
objection,  except,  that  by  letter,  he  required 
a  bond  from  the  testator  for  the  amount  of 
the  interest  on  the  ;f244,  from  a  date  ante- 
rior to  the  principal  bond ;  this  bond  for 
interest  was  not  given. 

The  cause  coming  on  to  be  heard,  on  the 
bill,  answer,  replication  and  exhibits,  an 
account  was  directed.  The  commissioners 
report  a  balance  of  ;f784:  4  due  the  plaintiff, 
with  interest.  In  this  account  they  reduce 
the  £200  by  the  scale  of  January  1780;  they 
also  make  a  special  report,  stating  the 
bond  above  mentioned,  amongst  other  ex- 
hibits, but  give  it  as  their  opinion,  that  the 
plaintiff  was  not  bound  by  the  settlement, 
nor  by  his  letter  to  the  testator,  since  the 
terms  of  it  were  not  accepted. 

The   report  not  being  excepted    to,    a  de- 


cree was   made   confirming  it,    from  which 
the  defendants  appealed. 

^The  High  Court  of  Chancery  directed  an 
account  to  be  settled,  before  one  of  the 
masters  of  that  court. 

To  the  report  made  by  the  master,  excep- 
tions were  filed,  and  amongst  others,  the 
following;  viz;  that  the  settlement  with 
Thoroughgood  ought  to  be  established ;  and 
if  not,  the  payments  in  paper  money  ought 
to  be  credited  at  their  nominal  amount,  and 
not  according  to  the  scale. 

The  exceptions  being  over-ruled,  the  de- 
cree of  the  County  Court  was  affirmed,  and 
an  appeal  was  prayed  to  this  court. 

Marshall  for  the  appellant.  The  settle- 
ment between  the  first  and  second  guardian 
was  binding  upon  the  ward,  unless  unfair- 
ness or  collusion  between  them  in  making 
it,  had  been  charged,  and  proved.  But  if  I 
am  incorrect  in  this,  I  contend,  that  the 
payments  made  to  the  second  guardian  in 
paper  money,  ought  not  to  have  been  scaled. 
The  act  of  1781,  Ch.  22,  is  too  clear  upon 
this  subject  to  be  misunderstood ;  it 
197  declares,  that  all  *payments,  either 
to  the  full  amount,  or  in  part  dis- 
charge of  any  debt,  are  to  be  credited  at 
their  nominal  amount.  Nothing  I  conceive, 
but  the  agreement  of  parties  could  vary  this 
rule. 

It  is  true,  that  in  this  case,  the  payments 
were  scaled  by  the  settlement,  but  this  was 
part  of  the  settlement,  and  if  the  settle- 
ment be  annulled,  the  agreement  to  scale 
has  equally  lost  its  obligation  upon  the 
parties ;  for  surely,  the  court  will  not  set 
aside  the  former,  and  bind  the  parties  by 
the  latter,  when  both  constitute  one  entire 
act. 

Campbell  for  the  appellee.  This  is  the 
common  case  of  a  ward  calling  upon  his 
guardian  for  an  account.  The  guardian  at- 
tempts to  avoid  it,  bv  insisting  upon  a  set- 
tlement made  with  the  former  guardian ;  a 
fact  not  responsive  to  the  bill,  and  there- 
fore not  to  be  noticed,  further,  than  as  he 
could  prove  it  to  be  correct  and  fair.  That 
it  was  either,  in  this  case,  cannot  be  con- 
tended. 

As  to  the  payments  made  by  the  guardian, 
they  ought  to  be  scaled.  That  clause  of  the 
act  of  1781,  Ch.  22,  which  declares,  that 
payments  made  of  any  sum,  either  to  the 
full  amount,  or  in  part  payment  of  any 
debt,  should  be  credited  at  the  nominal 
amount,  was  never  considered  as  being  ap- 
plicable to  cases  of  running  accounts. 

Wickham  on  the  same  side.  I  consider 
it  as  an  important  question,  whether  the 
exception  to  the  master's  report,  can  avail 
the  appellant,  as  it  was  not  originally  taken 
to  the  report  made  in  the  County  Court. 

I  doubt  very  much  the  power  of  the  High 
Court  of  Chancery,  acting  as  an  appellate 
court,  to  direct  an  account.  The  decree 
Bucj^as  it  appeared  upon  the  record,  should 
havf  been  affirmed,  or  reversed  and  re- 
manded ;  and  if  so,  the  former  must  have 
taken  place,  since  the  report  on  which  the 
decree  sought  to  be  reversed,  was  founded, 
was  not  excepted  to.  As  well  might  this 
court  direct  an  account,  and  upon  the  re- 
port, make  a  decree  corresponding  with  it, 
I  but  this  was  never  yet  attempted.  Th^ 
I  reference    in    this    case    was   only  for  tl 
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purpose  of  calculation,  and  was  not  intended    have 
to  open  the  decree. 

As  to  the  merits,  I  lay  it  down,  that  notji- 
ing  can  discharge  the  guardian  from  ac- 
counting, but  a  settlement  with  the  ward, 
after  his  attaining  full  age.  Payments  to 
the  second  guardian,  would  I  admit,  be 
valid,  but  a  settlement  would  not.  Great 
inconvenience  might  result  from  a  contrary 
doctrine ;  the  second  guardian  might  with 
the  best  intentions  be  imposed  upon ;  and 
yet  he  might  repel  the  claim  of  the  ward, 
by  saying,  he  was  a  trustee,  and  acted 
198  *with  good  faith,  and  therefore  should 
not  be  charged ;  and  the  first  guardian 
would  defend  himself  by  the  settlement. 

But  in  this  case,  no  settlement  appears. 
One  guardian  demands  it  of  the  other,  and 
calls  for  a  bond  for  the  balance :  a  bond 
is  given,  but  no  settlement  is  made. 

The  consent  of  the  appellant  to  be  ac- 
countable by  the  scale,  forms  no  part  of  the 
settlement,  but  is  antecedent  to  it. 

The  act  of  1781  with  respect  to  partial 
payments,  is  never  applied  to  items  in  un- 
liquidated, running  accounts,  and  so  it 
has  been  often  settled  in  this  court.  But 
certainly  it  can  never  apply  in  the  case  of 
a  trustee. 

Marshall  in  reply.  There  is  no  doubt, 
but  that  the  Chancellor  may,  upon  an  ap- 
peal, open  the  decree,  and  if  necessary, 
direct  a  new  settlement  of  the  accounts ;  he 
is  in  the  constant  practice  of  doing  so,  and 
I  have  never  before  known  it  questioned. 

In  Humphrey  and  Smith,  this  court  re- 
versed the  Chancellor's  decree,  because  a 
calculation  had  not  been  made  by  the  mas- 
ter, which  any  person  might  have  made  in 
one  minute. 

But  be  this  as  it  may ;  if  the  error  appear 
in  the  decree  of  the  County  Court,  or  is  ap- 
parent upon  the  face  of  the  account,  it  will 
be  sufficient  to  reverse  the  decree  of  the 
High  Court  of  Chancery,  although  no  ex- 
ception was  specially  taken ;  for  an  excep- 
tion is  not  necessary,  where  the  error 
appears,  either  upon  the  face  of  the  ac- 
count, or  in  a  special  report.  The  use  of 
an  exception  is,  to  bring  into  view  such 
objections  to  the  report,  as  do  not  appear 
upon  the  face  of  it. 

In  this  case,  the  commissioners  have 
stated  specially,  the  ground  upon  which 
the  account  is  settled,  and  the  court  are  at 
liberty  to  say,  if  they  decided  right  or 
not. 

But  it  is  contended,  that  no  settlement 
was  made;  we  see  a  letter  respecting  a 
settlement,  with  an  admission  of  the  sum 
then  due,  an  account,  and  a  bond  for  \he 
balance,  in  the  possession,  first  of  the 
guardian,  and  then  of  the  ward.  Suppose 
that  the  ward  was  not  originally  bound  by 
the  settlement;  he  is  certainly  concluded 
by  his  subsequent  consent  to,  »nd  ratifica- 
tion of    it. 

This  consent  is  proved  by  his  having  pos- 
session of  the  bond  aft^r  his  arrival  at  age, 
and  his  letter  to  the  testator,  demanding  a 
bond  for  the  interest  due  on  the  ;f244. 

It  is  then  said,  that  in  cases  of  this  sort, 
we  are  not  entitled  to  a  credit  for  payments 
at  their  nominal  amount,  and  that  the  point  j 
has  been  so  decided   in  this  court.     If  such  | 
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been   the  decisions, 
to  them. 

*The  testator  ceased  to  be  guardian 
before  depreciation  began  ;  Thorough- 
good  succeeded  him  in  that  office,  which 
completely  closed  the  accounts  of  the 
former;  the  balance  then  due,  whether 
liquidated  or  not,  was  a  debt  to  be  paid ;  no 
further  items  could  be  introduced  into  it  but 
payments,  and  these,  when  made,  were  like 
all  other  payments. 

It  is  objected,  that  Walker  was  a  trustee; 
so  he  was  tin  til  he  ceased  to  be  a  guardian ; 
but  whether  he  was  or  was  not,  it  has  been 
determined  in  this  court,  in  the  case  of 
Sallee  and  Yates,  and  Granberry  and  Gran- 
berry,  that  payments  made  by  an  executor 
to  the  estate  he  represented,  and  entered  on 
his  books,  should  be  credited  at  their  nom- 
inal amount. 

We  are  then  brought  to  consider,  whether 
this  right  to  a  credit  at  the  nominal  amount 
has  been  abandoned.  It  is  npt  true  as  was 
contended,  that  the  consent  of  the  testator 
to  scale,  preceded  the  settlement ;  but  if  it 
were,  the  principle  of  the  settlement  is 
thereby  established,  and  if  the  settlement 
be  set  aside,  it  would  be  monstrous  to  bind 
the  testator  by  his  concessions  in  that  let- 
ter, which  were  made  in  order  to  produce 
the  settlement. 

ROANE5,  J.— Upon  the  appointment  of 
Thoroughgood,  in  1776,  as  guardian  of  the 
appellee,  the  character  of  the  appellant's 
testator  as  guardian  ceased,  and  with  it, 
his  liability  to  pay  and  receive  monies  gen- 
erally, on  account  of  his  ward.  Conse- 
quently, any  payment  by  him  thereafter, 
to  the  succeeding  guardian,  should  be  con- 
sidered as  a  payment  on  account  of  a  debt 
admitted  to  be  due.  And  the  receipt  for 
;^300,  given  by  Thorqughgood,  in  January 
1780,  which  uses  the  terms  **£300  in  part 
of  your  account  with  T.  Walke"  strongly 
imports,  that  that  money  was  received  in 
part  of  a  debt,  due  from  the  testator  to  the 
appellee  as  his  former  guardian  ;  of  course, 
that  payment,  must,  according  to  the  second 
section  of  the  act  of  Assembly,  directing  the 
mode  of  adjusting  and  settling  certain  debts 
and  contracts,  and  agreeably  to  prior  deci- 
sions by  this  court,  be  credited  at  its  nom- 
inal amount. 

If  the  letter  of  the  appellant's  testator 
of  June  1786,  can  be  construed  into  an  ad- 
mission, that  the  payment  of  the  /300 
should  be  subjected  to  the  scale  of  deprecia- 
tion, it  was  made  in  consequence  of  an  ofier 
of  Thoroufirhgood,  in  his  letter  of  the  same 
dfite,  to  accept  a  settlement  made  by  the 
said  testator  from  his  books,  according^  to 
the  tenor  of  that  letter;  and  the  appellee, 
by  bringing  this  suit,  having  departed  from 
the  settlement  so  made,  or  expected 
200  *to  be  made  by  the  testator,  the  ad- 
mission, if  it  can  be  considered  in 
that  light,  (for  the  expressions  are  ex- 
tremely vague  and  indefinite  as  to  that,)  it 
no  longer  binding  upon  the  representatives 
of  the  testator. 

I  am  therefore  of  opinion,  that  the  decree 
is  erroneous  in  not  allowing  the  credit  for 
the  ;f300,  as  its  nominal  amount. 

The  COURT  gave  the  following  opinion 
decree  viz:  *^By  the  appointment  of 
John  Thoroughgood  to  the  guardianship  of 
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the  appellee,  the  guardianship  of  the  appel- 
lant's testator,  as  also  his  habit  of  receiving' 
and  disbursing  monies  generally,  on  account 
of  the  appellee,  having  ceased,  the  receipt 
-thereafter  of  any  money  by  the  said  John 
Thoroughgood,  from  the  said  preceding 
;guardian,  should  be  considered  as  a  pay- 
ment on  account  of  a  debt,  admitted  to  be 
•due  from  him  as  guardian  aforesaid ;  that 
by  authority  of  the  act  of  the  General  As- 
sembly passed  in  1781,  entitled  **an  act  di- 
Tecting  the  mode  of  adjusting  and  settling 
the  payment  of  certain  debts  and  contracts, 
and  for  other  purposes"  and  in  conformity 
to  former  decisions  by  this  court,  the  pay- 
ment of  ;f300,  m^de  the  3d  of  January  1780, 
by  the  appellant's  testator  to  the  subsequent 
guardian,  was  not  subject  to  the  operation 
of  the  scale  of  depreciation :  That  there  is 
■error  in  the  decree  of  the  High  Court  of 
Chancery,  permitting  that  payment  to 
stand  reduced,  and  that  there  is  no  error  in 
the  residue  of  the  said  decree,  therefore  &c." 


Davenport  v.  Mason.* 

April  Term,  ITWJ. 

Appeal— Quaere.— If  an  appeal  can  be  taken  from  a 
decree  dissolTlnfir  an  injunction  with  costa  ? 

The  appellee,  obtained  an  injunction  in 
■the  County  Court,  to  a  judgment  rendered 
against  him  in  the  same  court.  After  an- 
swer put  in,  a  motion  was  made  to  dis- 
-solve,  and  on  a  hearing  the  court  over-ruled 
-the  motion,  but  continued  the  cause  and 
awarded  commissions  to  take  depositions. 
At  a  subsequent  court,  on  hearing  the  bill, 
answer,  dejiositions  and  exhibits,  the  court 
dissolved  the  injunction,   and   decreed    the 

plaintiff  in  that  court  to  pay  costs. 
201  *From  this  decree  the  defendant  ap- 

pealed. The  High  Court  of  Chancery 
•directed  issues  between  the  parties,  which 
were  accordingly  tried  and  a  verdict  certi- 
fied thereon.  The  Chancellor  reversed  the 
decree  of  the  County  Court,  and  decreed  a 
perpetual  injunction,  from  which  Daven- 
port appealed. 

Mr.  Campbell  for  the  appellant  contended, 
-that  the  decree  of  the  County  Court  was 
interlocutory,  since  it  only  dissolved  the 
injunction.  That  no  appeal  could  have 
been  taken  until  the  decree  was  made  final 
by  a  dismission  of  the  bill ;  until  this  was 
-done,  the  cause  was  still  depending. 

Mr.  Marshall  for  the  appellee  insisted, 
that  this  is  a  decree  for  costs  and,  as  to 
that,  is  final.  But  if  not  final,  then  the 
County  Court  erred  in  decreeing  costs,  and 
therefore  the  reversing  decree  is  right 
-either  way. 

The  court  affirmed  the  decree  of  the  High 
Court  of  Chancery. 


*Cost0— Motion  to  Dissolve  Injnnctton.— Costs  should 
not  be  taxed  upon  overrullnfir  or  sastalninsr  a  mo- 
tion to  dissolve  an  injunction.  Barnettv.  Spencer. 
"2  Hen.  &  M.  7.  The  court  said  :  "This  is  not  like 
the  case  of  Davenport  v.  Mason,  2  Wash.  200.  The  de- 
cree in  that  case  was  made  in  the  reg'ular  course 
of  the  docket,  upon  the  final  hearini?  of  the  cause  : 
but,  in  this  case,  it  was  only  a  motion  to  dissolve  ; 
and  costs  were  improperly  decreed." 

See  monoirraphic  note  on  "Costs'*  appended  to 
Jones  V.  Tatum,  I9  0ratt.  720. 

Decree*  —  Interlocutory  and  Pinal.— The  principal 
■cajse  is  cited  in  Royall  v.  Johnson.  1  Rand.  4S7  :  Core 
•V.  Strlckler.  24  W.  Va.  096.  See  foot-note  to  Flemlnsr 
v.  Bollinflf.  8  Gratt  292,  and  monographic  note  on 
""Decrees*'  appended  to  Evans  v.  Spurgln,  11  Gratt 
<n5. 


Rag8dale    Executor   of    Ragsdale    v. 
Balte  Executor  of  Balte.* 

April  Term,  1796. 

This  was  an  action  of  debt  instituted  in 
the  District  Court  of  Brunswick  by  the  de- 
fendant in  error  against  the  plaintiff  for 
£32:  4:  2  with  interest  thereon  from  the 
16th  of  June  1770,  also  one  penny,  and 
4601bs.  of  gross  tobacco.  The  action  was 
founded  upon  a  judgment  of  the  General 
Court  rendered  in  the  year  1784,  in  favor  of 
the  testator  of  the  defendant  against  the 
plaintiff  for  £64:  8:  4,  for  debt,  also  one 
penny  for  damages,  and  4601bs.  of  gross  to- 
bacco for  his  costs,  but  to  be  discharged  by 
the  payment  of  the  above  mentioned  sum  of 
;(f32:  4:  2,  with  interest  thereon  from  the 
16th  of  June  1770,  together  with  the  damages 
and  costs  above  mentioned.  Upon  the  plea 
of  payment,  a  verdict  was  found  for  the  de- 
fendant in  error,  in  the  year  1794;  where- 
upon judgment  was  entered,  '^that  he 
recover  the  said  sum  of  £S2:  4:  2,  with  in- 
terest from  the  16th  of  June  1770,"  as  also 

.  the  damages  and  costs  aforesaid. 
202  *The  plaintiff  applied  for,  and  ob- 
tained a  supersedeas  to  the  above 
judgment,  from  one  of  the  judges  of  this 
court,  assigning  as  error  therein,  **that  by 
the  defendant's  own  shewing  in  his  decla- 
ration it  is  manifest  that  he  ought  to  have 
brought  his  suit  for  ;f64:  8:  4,  instead  of 
;^32:  4:  2,  with  interest  from  1770,  whereby 
the  interest  recovered  exceeded  the  sum  for 
which  the  judgment,  on  which  this  suit  was 
instituted,  had  been  rendered." 

Judgment  reversed. 
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Lewis   Stephens  v.  Alexander  White. 

October  Term,  1796. 

Damages— OmlMlofl  to  Lay- -  Jeofails,  t— The  omission 
to  lay  damasres  in  the  declaration,  thousrh  in  an 
action  soandinsr  in  damasres.  is  cared,  after  ver- 
dict, by  the  Statute  of  Jeofails.— Construction  of 
that  Statute. 

Attorney  and  Cllent$-Neflrlifl:ence  of— Consideration 
—Case  at  Bar.— Declaration,  that  plaintiff,  by  ad- 
vice of  defendant,  an  attorney,  instituted  a 
suit  asrainst  J.  S.  and  then  and  there  employed 
defendant  to  prosecute  said  suit  to  Judfirment,  who 
In  consideration  thereof,  undertook  to  conduct 
the  same  to  the  best  of  his  skill;  yet  he  had  neg- 
lected to  file  a  declaration  whereby.  &c. 


•The  principal  case  is  cited  with  approval  in 
Anderson  v.  Price,  4  Munf .  809. 

The  principal  case  is  distinsraished  in  Kemp  v. 
Mundell.  9  LelGTh  16. 

tDamages— Omission  to  Lay— Jeofails.— It  was  held 
in  Kennedy  V.  Woods,  8  Bibb  (Ky.)  828,  citingr  the 
principal  case,  that  the  omission  to  lay  damasres  in 
the  declaration,  thousrh  in  an  action  soundinsr 
altosrether  in  damaires,  is  cured  after  verdict. 

See  the  principal  case  cited  In  Hook  v.  TumbuU, 
6  Call  87;  Roderick  v.  Railroad  Company,  7  W.  Va. 
&8:  Moss  V.  Moss,  4  Hen.  &  M.  810:  Darby  v.  Hender- 
son, 3  Munf.  115.  See  monoirraphic  note  on  "Amend- 
ments*' appended  to  Snead  v.  Coleman,  7  Gratt. 
300. 

5ame— Same— Action  of  Debt— The  principal  case 
is  cited  in  Crasrhill  v.  Pasre.  2  Hen.  &  M.  457,  to  the 
point  that  it  is  not  necessary  to  lay  damasresin  the 
declaration  in  an  action  of  debt. 

Assumpsit— A llesratlon  of  Damaare.- In  James  v. 
Adams,  16  W.  Va.  257.  the  court  said:  "As  the  ob- 
ject of  an  action  of  assumpsit  is  to  recover  damasres 
for  the  breach  of  the  contract,  it  is  essential  for  a 
plaintiff  to  allesre  in  his  declaration  in  such  action, 
that  the  breach  of  the  contract  has  resulted  in  his 
damaire.    See  Stephens  v.  White,   2  Wash.  208/' 

(Attorney  and  Client.- See  monosrraphic  note  on 
"Attorney  and  Client"  appended  to  Johnson  v. 
Gibbons,  27  Gratt  688. 
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Itbeinsr  stated  that  the  defendant  understood  how 
to  conduct  the  suit,  and  mismanasred  it,  the  want 
of  a  consideration  is  not  material. 

Demurrer  to  Evidence— Presumption  of  Court.$— upon 
a  demurrer  to  evidence,  the  Ctourt  must  presume 
any  and  every  fact  which  the  jury  mlg^ht  have 
inferred  from  the  evidence.  But  those  conclu- 
sions must  be  such  as  would  result  from  a  just 
and  reasonable  construction  of  the  whole  evi- 
dence, and  not  from  arbitrary  Inferences. 

Variance-Writ  and  Declaration— Oyer. J— Variance 
between  the  writ  and  declaration  cannot  be 
taken  advantaere  of  without  craving"  oyer  of  the 
writ:  yet  you  may  refer  to  it  to  amend  by,  with- 
out oyer. 

This  was  an  action  on  the  case  brought 
by  the  appellant  against  the  appellee  in  the 
District  Court  of  Winchester.  The  declara- 
tion states,  that  the  plaintiff  by  the  advice 
of  the  defendant,  who  was  an  attorney  au- 
thorised to  practice  law,  commenced  in 
November  1779,  in  the  County  Court  of  Fred- 
erick, an  action  of  debt  for  ;f62,  against 
B.  Chambers  executor  of  William  Williams, 
and  then  and  there  employed  the  defendant 
to  prosecute  the  said  suit  to  judgment,  who 
in  consideration  thereof  undertook  to  con- 
duct the  same  to  the  best  of  his  skill  and 
judgment;  yet  the  defendant  had  neglected 
to  do  his  duty  as  an  attorney,  by  failing  to 
file  a  declaration,  whereby  the  judgment  ob- 
tained in  the  said  suit  was  reversed,  and  the 
plaintiff  had  lost  his  said  debts  of  £^2  and 
costs,  and  had  sustained  injury  to  £ 
Plea  not  guilty. 

At  the  trial,  the  defendant  filed  a 
demurrer  to  the  evidence,  stating,  that 
the  plaintiff  had  proved  by  one  wit- 
ness, that  after  the  judgment  against 
Chambers  had  been  obtained,  the  de- 
204  fendant  *requeated  the  witness  to  in- 
form the  plaintiff,  **that  he  had 
recovered  a  judgment  against  Chambers,  in 
the  suit  in  which  he  the  defendant  had 
been  employed  by  the  plaintiff."  That  it 
also  appeared  from  the  docket  of  the  court 
in  which  the  judgment  was  obtained,  that 
in  July  1784,  the  letter  W.  was  placed  oppo- 
site to  the  said  suit,  and  the  clerk  of  that 
court  proved,  that  it  was  customary  to 
write  the  initial  letter  of  the  attorney's 
name  opposite  to  the  suit  in  which  he  was 
concerned ;  that  the  letter  W,  on  that  docket, 
was  intended  to  denote,  that  the  defendant 
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SDemurrer  to  Evidence -Rule. —The  principal  case 
is  cited  with  approval  in  Richmond,  etc.,  R.  R.  Co. 
V.  Moore,  78  Va.  »7:  Clark  v.  Richmond,  etc.,  R.  R. 
Co..  78  Va.  712:  Richmond,  etc.,  R.  R.  Co.  v.  Williams. 
86  Va.  167,  9  S.  E  Rep.  990:  Green  v.  Judith,  5  Rand. 
8;  Muhleman  v.  Nat.  Ins.  Co..  6  W.  Va.  514. 

Same— Evidence  Circumstantial  and  Complicated. 
—In  Hansbrough  v.  Thom.  3  Leiffh  156,  Judge  Cabell 
said:  'Nor  is  It  any  objection  to  a  demurrer  to 
evidence,  that  the  evidence  is  circumstantial,  and 
even  complicated:  as  will  clearly  appear  from  the 
cA^^at  Stenhensv.  White."' 

The  principal  case  is  cited  in  Trout  v.  Railroad 
Co..23Gratt.  637. 

Same— Joinder  in— When  Compelled.— See  foot-noU 
to  Boyd  V.  City  Savinars  Bank,  15  Gratt  501. 

The  principal  case  is  cited  in  Peabody  Ins.  Co. 
V.  Wilson,  29  W.  Va.  535,  2  S.  E.  Rep.  892. 

See  monographic  note  on  "Demurrer  to  the  Evi- 
dence" appended  to  Tutt  v.  Slaughter.  5 Gratt.  864. 

j  Variance -Writ  and  Declaration— Oyer.— The  prin- 
cipal case  Is  cited  with  approval  in  Wilson  v.  Berry, 
80  Fed.  Cas.  109. 

Writ— Wlien  Part  of  Record-Oyer.— The  principal 
case  is  cited  in  Lambert  v.  Ensign  Mfg.  Co.,  42  W. 
Va.  816,  26  S.  E.  Rep.  432.  for  the  proposition  that 
the  writ  is  never  a  part  of  the  record,  unless  made 
so  on  oyer,  where  the  defendant  has  appeared: 
but  the  writ  may  be  looked  to.  to  sustain  the  pro- 
ceedings which  are  sought  to  be  reversed. 

S^Q  foot-note  to  Hickam  v.  Larkey,  6  Gratt.  210. 

The  principal  case  is  cited  with  approval  in  Mills 
V.  Black.  1  Call  242. 


appeared  as  attoraej  at  that  court  for  the 
plaintiff.  The  same  witness  declared,  that 
he  believed  Peter  Hog^,  then  a  practising 
attorney,  ordered  the  said  suit  for  the  plain- 
tiff, but  of  this  he  was  not  certain.  That 
from  the  same  docket  it  appeared,  the  suit 
was  instituted  in  November  1779,  and  that 
in  March  1780,  no  attorney  appeared  of  rec- 
ord for  the  plaintiff ;  that  the  suit  was  put 
to  issue  in  March  1783,  and  it  did  not  ap- 
pear from  any  evidence  that  the  defendant 
appeared  as  attorney  in  that  suit  before 
July  1784.  That  the  verdict  was  given  in 
October  1784,  in  favor  of  the  plaintiff  for 
£6\\  19:  3  debt,  and  £^9\  11:  4  damages, 
and  that  the  same  was  written  on  the  back  of 
an  award,  which  was  the  only  paper  except 
the  writ  now  filed  in  that  cause.  That  the 
judgment  was  reversed  with  costs  for  the 
want  of  a  declaration.  That  it  did  not  ap- 
pear that  P.  Hogg  was  marked  as  an  attor- 
ney upon  that  docket  after  the  year  1778. 
That  Chambers  always  had  been,  and  yet 
is,  a  resident  in  the  state  of  Pennsylvania. 

The  demurrer  being  joined,  the  jury- 
found  a  verdict  for  the  plaintiff,  and  as- 
sessed his  damages  at  £lA6i  18:  7,  snbject 
to  the  opinion  of  the  court  upon  the  de- 
murrer to  evidence. 

The  defendant  then  moved  in  arrest  of 
judgment,  1st,  because  there  is  no  consid- 
eration stated  in  the  declaration,  and  2dly, 
because  no  damages  are  laid. 

Judgment  for  the  defendant  from  which 
the  plaintiff  appealed. 

Lee  for  the  appellant.  It  is  a  general  and 
well  established  principle  of  law,  that  if  a 
man  undertake  to  perform  a  professional 
act,  he  is  chargeable  for  neglect  to  the  per- 
son who  employed  him,  although  he  has 
received  no  reward.     • 

As  to  the  want  of  damages  in  the  decla- 
ration, this,  if  error  independent  of  the  act 
of  Jeofails,  is  clearly  cured  by  that  act. 

The  judgment  of  the  District  Court  hav- 
in^r  been  given  upon  one  or  both  of  these 
points,  I  have  thought  proper  to  notice 
them  first;  but  if  there  be  any  difficultj  in 
the  cause,  I  think  it  arises  out  of  the  de- 
murrer to  evidence. 
205  *The   jury  being    the    only    proper 

judges  of  the  weight  of  evidence,  if 
either  party  shall  chuse,  by  a  demurrer  to 
evidence,  to  withdraw  the  decision  of  the 
cause  from  that  body,  the  court  will  make 
such  conclusions  from  the  facts  stated,  as 
the  jury  might  have  done,  if  they  had  de- 
cided upon  them.  The  rule  therefore  is  laid 
down  in  the  case  of  Cocksedge  v.  Fanshaw, 
Dougl.  124,  that  a  demurrer  to  evidence  ad- 
mits the  truth  of  all  facts  which  the  jury 
might  have  inferred  from  the  evidence. 

Now  the  only  question  in  this  cause  is, 
whether  White  was  employed  as  the  attor- 
ney in  the  cause?  The  message  sent  to 
Stephens,  and  the  marks  on  the  docket  prove 
this  fact.  If  it  were  necessary  to  establish 
the  fact,  that  he  was  originally  employed 
to  commence  the  suit,  or  that  he  was  em- 
ployed at  so  early  a  period  as  to  be  charge- 
able with  the  neglect  imputed  to  him  of  not 
filing  a  declaration,  the  jury  had  sufficient 
evidence  laid  before  them  to  authorise  a 
conclusion  that  the  fact  was  so. 

But  it  was  not  necessary  to  prove  an 
original  engagement  in    the    suit;  for  al- 
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though  the  appellee  had  been  employed 
after  the  issue  was  made  up,  it  was  his  duty 
to  have  moved  the  court  for  leave  to  file  a 
declaration,  and  if  he  had  failed  in  this  at- 
tempt, he  might  have  urged  that  fact  in 
order  to  repel  the  charge  of  neglect.  As 
things  are,  the  debt  is  lost,  not  only  by 
length  of  time,  but  by  the  non-residence  of 
Chambers,  and  to  the  conduct  of  the  attor- 
ney alone  it  can  be  attributed. 

Konold  for  the  appellee.  The  first  point 
which  I  shall  contend  for  is,  that  the  Dis- 
trict Court  had  not  jurisdiction  of  this 
cause,  because  it  can  only  hold  plea  of  suits, 
where  the  debt  or  damages  amount  to  £Z0, 
In  this  case,  there  are  no  damages  laid  in 
the  declaration ;  and  it  is  in  this  point  of 
view  that  I  consider  the  omission  to  be 
clearly  fatal.  It  is  true  that  no  plea  was 
filed  to  the  jurisdiction,  nor  was  it  neces- 
sary, since  the  court  being  confined  to  a 
particular  sum,  it  ought  to  appear  certainly 
upon  the  record,  that  the  court  has  juris- 
diction of  the  case. 

Another  ground  upon  which  the  judgment 
of  the  District  Court  may  be  sustained  is, 
that  the  appellant  gave  in  evidence  a  di£Fer- 
ent  judgment  from  that  stated  in  the  decla- 
ration. The  breach  laid  is,  that  the  judg- 
ment was  reversed,  whereby  the  plaintiff 
lost  her  said  debt  of  £62^  and  costs.  By  the 
demurrer,  it  appears  that  the  judgment 
given  in  evidence  was  for  £61:  19:  3,  and 
;^49:  11:  4  damages.  So  that  it  does  not 
appear  that  the  judgment  mentioned  in  the 
declaration  was  reversed,  or  the  amount  of 
it    lost   by   the   supposed  negligence  of  the 

appellant. 
206  ^Washington  on  the  same  side.    The 

first  question  in  the  cause  is,  whether 
a  sufficient  consideration  is  laid  in  the  dec- 
laration, or  whether  it  was  necessary  to 
lay  any  at  all?  I  have  always  supposed  it 
to  be  a  clear  principle  of  law,  that  a  prom- 
ise without  a  consideration  of  some  sort, 
imposes  no  legal  obligation  upon  the  party 
who  makes  it.  I  admit,  that  if  in  such  a 
case,  he  shall  enter  upon  the  performance 
of  the  act,  and  shall  so  mismanage  it  as  to 
produce  an  injury  to  the  other  party,  he 
will  be  chargeable  with  all  the  conse- 
quences. The  doubt  in  this  case  is,  whether 
it  is  sufficiently  averred  in  the  declaration, 
that  the  appellee  undertook,  and  did  actually 
conduct  the  suit?  He  is  charged  only  with 
having  promised  to  do  so,  and  though  the 
appellant  (as  it  is  stated  in  the  breach)  may 
have  lost  the  debt  in  consequence  of  the  ap- 
pellee having  failed  to  file  a  declaration, 
yet  this  might  well  happen,  and  still  amount 
to  no  more  than  a  breach  of  promise,  made 
without  consideration,  and  therefore  not 
binding  upon  the  appellee. 

The  second  question  is,  whether  the 
omission  to  lay  damages  in  the  declaration 
be  fatal?  If  the  damages  found  by  the 
jury  exceed  those  laid  in  the  declaration 
it  is  error,  and  it  can  only  be  cured  by 
releasing  the  excess;  the  same  principle 
applies  with  equal  if  not  encreased  force  to 
a  case  where  no  damages  whatever  are  laid. 
I  cannot  discover  any  clause  in  the  act  of 
Jeofails  which  cures  this  error.  That  act 
cures  mistakes  in  stating  sums  of  money, 
where  they  are  truly  stated  in  any  part  of 
the  record ;   but  this  is  not  a  mistake,  it  is 


a  total  omission  to  state  any  sum.  The 
act  also  cures  the  omission  of  an  aver- 
ment of  any  matter,  without  proving  which, 
the  jury  ought  not  to  have  given  such  a 
verdict,  this  clause  applies  only  to  the  aver- 
ments of  such  facts  as  are  necessary  to  de- 
scribe the  plaintiff's  case,  and  which  being 
omitted,  must  have  been  proved  to  warrant 
the  verdict.  The  truth  is,  that  the  objec- 
tion in  this  case  goes  to  the  verdict  itself, 
which  finds  more  damages  than  are  laid  in 
the  declaration. 

I  admit  that  the  demurrer  to  evidence 
presents  the  most  important  and  difficult 
question;  can  the  court  infer  every  fact 
which  is  necessary  to  sustain  the  action? 
It  is  essential  to  this  action,  that  the  ap- 
pellee was  employed  at  the  time  when  the 
neglect  which  produced  the  injury  com- 
plained of  took  place.  If  he  were  originally 
employed,  it  was  his  duty  to  have  filed  the 
declaration;  if  he  were  employed  after- 
wards, to  conclude  what  some  other  attorney 
had  begun,  that  other  attorney  was  liable  for 
the  neglect,  and  upon  no  principle  of  justice 
could  his  faults  descend  upon  his  successor. 
That  Mr.  White  was  employed, 
207  *is  clear;  the  single  question  is  at 
wh^t  period?  If  as  counsel  to  argue 
the  cause,  he  is  not  liable  for  slips  com- 
mitted in  the  pleadings  by  another,  not 
employed  by  him,  but  by  his  client. 

Now  though  it  be  true,  that  a  demurrer  to 
evidence  admits  the  truth  of  all  facts  which 
can  be  fairly,  and  consequently  'inferred 
from  the  evidence,  yet  that  inference  must 
grow  necessarily  out  of  the  evidence.  That 
Mr.  White  was  employed  in  July  1784,  the 
jury  might,  and  this  court  may  infer, 
though  not  positively  proved ;  because  the 
letter  W,  being  affixed  to  the  suit  at  that 
time,  furnishes  ground  for  the  presumption  ; 
but  because  he  was  employed  then,  does  it 
follow  necessarily,  or  at  all,  that  he  was  em- 
ployed in  1779?  That  he  instituted  the  suit, 
or  neglected  to  file  a  declaration  before 
1783?  These  important  conclusions  do  not 
grow  out  the  facts  stated.  If  presumptions 
are  to  weigh,  they  are  strongly  in  our  favor, 
for  the  appellee  being  marked  in  July  1784, 
and  not  before,  it  is  probable  that  he  was 
not  sooner  engaged. 

It  is  said  that  the  appellee  might  have 
moved  the  court  for  leave  to  file  a  declara- 
tion.— It  may  be  doubted  whether  he  was 
bound  to  do  this,  any  more  than  a  carpenter 
who  undertakes  to  finish  a  house,  is  bound 
to  pull  it  to  pieces  in  order  to  rectify  the 
blunders  of  his  predecessor.  But  the  breach 
is,  for  failing  to  file  a  declaration  in  a  suit 
advised  and  commenced  by  the  appellee, 
and  nut  for  want  of  skill,  or  for  omitting 
to  correct  mistakes  to  which  he  was  not 
privy. 

Marshall  on  the  same  side.  I  admit  the 
doctrine  laid  down  in  the  case  of  Cocksedge 
V.  Fanshaw,  to  be  correct,  but  then,  there 
must  be  some  evidence  stated  in  the 
demurrer  from  which  the  particular 
fact  to  be  concluded  from  it,  may 
fairly  be  infered.  If  in  trover  there 
be  a  demand  and  refusal  proved,  the 
jury  may,  and  (if  those  facts  were  stated  in 
a  demurrer  to  evidence)  the  court  ought  to 
conclude  a  conversion ;  But  if  the  time  of 
the   conversion    be   important,    neither   of 
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them  could  infer  from  those  two  facts,  that 
it  was  at  one,  rather  than  at  another  period. 
The  time  when  Mr.  White  made  the  under- 
taking stated  in  the  declaration  is  all  im- 
portant, for  being  charged  with  neglect  in 
that  part  of  his  professional  duty  which 
belongs  particularly  to  his  character  of  at- 
torney (strictly  speaking),  he  cannot  upon 
any  principle  be  liable,  if  he  were  only  em- 
ployed at  a  late  hour  to  argue  the  cause. 
For  altho'  the  duties  of  an  attorney  and 
counsel  belong  in  this  state  to  the  same 
lawyer  where  he  is  engaged  generally  to 
conduct  a  suit,  yet  they  are  certainly 

208  distinct,  *if  he  be  employed  after  the 
pleadings  are  concluded.  This  ob- 
servation will  serve  still  farther  to  illustrate 
an  argument  which  I  now  mean  to  urge 
It  is  undoubtedly  true,  that  a  demurrer  to 
evidence  must  not  only  shew  that  the  plain 
tiif  has  a  cause  of  action,  but  that  he  has 
also  a  right  to  recover  in  that  very  action 
This  declaration  is  upon  a  special  contract 
to  conduct  the  cause,  from  its  commence- 
ment to  its  final  determination,  and  the 
breach  laid  is  in  the  nun-performance  of  that 
special  undertaking.  It  was  therefore  nec- 
essary to  prove  such  a  contract  because  the 
appellant  might  have  been  injury  by  neg 
lect  or  want  of  skill  in  some  part  of  the 
management  of  the  cause,  and  still  it  might 
not  be  imputable  to  the  appellee.  Now 
what  facts  are  stated  in  this  record  from 
which  an  inference  could  have  been  drawn 
by  the  jury,  or  can  now  be  drawn  by  the 
court,  that  the  appellee  was  engaged  at  any 
time  prior  to  July  1784?  There  are  certainly 
none  which  in  the  most  distant  manner 
lead  to  such  a  conclusion. 

It  is  said  that  Mr.  White,  though  employed 
at  a  late  hour,  might  have  moved  for  leave 
to  file  a  declaration.  The  answer  is,  that 
this  forms  no  part  of  the  charge  against 
him.  If  this  had  been  really  the  appellant's 
case,  the  declaration  ought  to  have  stated 
*'that  he  was  employed  after  the  cause 
was  at  issue,  and  that  he  failed  to  make 
such  a  motion.*'  But  in  the  present  case, 
the  negligence  complained  of  preceded  the 
contract  as  the  evidence  proves,  whereas  it 
is  subsequent  to  it,  according  to  the  charge 
in  the  declaration. 

Lee  in  reply.  The  objection  to  the  form 
of  the  declaration,  is  that  it  does  not  aver 
what  damages  the  appellant  had  sustained. 
But  the  statute  of  Jeofails  cures  the  omis- 
sion of  all  averments,  which  must  neces- 
sarily have  been  proved  to  warrant  the 
verdict;  and  as  the  jury  in  this  case  have 
ascertained  the  damages  which  the  appel- 
lant had  sustained,  he  must  have  proved  to 
them  the  -extent  of  the  injury  which  those 
damages  intended  to  compensate,  or  else  it 
is  not  presumable  that  such  a  verdict  would 
have  been  found. 

As  to  the  variance  discovered  by  Mr. 
Ronold,  it  is  not  real.  The  declaration 
states  the  amount  of  the  debt  due  to  the  ap- 
pellant by  Chambers  and  that  in  conse- 
quence of  the  appellee's  neglect  that  debt 
was  lost,  but  the  amount  of  the  judgment 
is  not  stated  at  all,  and  it  does  not  follow 
necessarily,  that  the  judgment  was  for  the 
precise  sum  which  the  appellant  sup- 
posed was  due  to  him. 

209  *It  is  strongly  insisted  by  the  coun- 


sel for  the  appellee,  that  it  was  es- 
sential to  the  support  of  this  action,  that 
the  appellant  should  have  proved  the  precise 
time  when  the  defendant  was  retained  in 
the  cause.  This  is  in  most  cases  impossi- 
ble, since  warrants  of  attorney  are  never 
made  in  this  country.  But  the  jury  might 
have  concluded  from  the  facts  proved,  that 
the  defendant  was  employed  early  enough  to 
have  filed  the  declaration,  and  if  so,  this 
court  will  presume  every  thing  against  the 
person  offering  the  demurrer.  The  essential 
fact  of  his  having  been  retained  being 
.proved,  the  jury  might  well  have  inferred 
that  he  instituted  the  suit,  and  that,  from 
the  following  considerations,  viz ;  that  it  is 
most  usual  in  this  country  to  engage  attor- 
nies  generally  to  conduct  a  suit  from  its 
commencement  to  its  termination;  that 
there  was  no  proof  that  any  other  attorney 
was  engaged,  a  fact  which,  if  true,  the  de- 
fendant might  have  established;  that  the 
cause  was  not  of  that  difficult  nature  to  re- 
quire an  attorney  to  conduct  the  pleadings, 
and  an  assistant  counsel  to  argue  it;  that 
some  evidence  of  a  special  engagement 
ought  to  have  been  produced,  in  order  to 
repel  the  presumption  arising  from  the  gen- 
eral custom  of  employing  but  one  lawyer 
in  plain  cases,  whose  duty  it  is  to  conduct 
the  cause  throughout.  From  these,  and 
many  other  considerations  which  might 
have  weighed  with  a  jury,  the  circumstance 
of  time  might  well  have  been  presumed. 

This  is  by  no  means  so  special  an  action, 
as  to  have  rendered  it  necessary  for  the 
appellant  to  prove  the  undertaking  as  laid, 
because  the  appellee  being  in  the  ordinary 
employment  of  an  officer  of  the  Court,  the 
law  implies  a  promise  to  do  his  duty. 

ROANE,  J.— The  motion  in  arrest  of 
judgment  upon  which  the  District  Court 
alone  gave  an  opinion,  presents  us  with  two 
questions;  1st,  whether  the  omission  to  lay 
damages  in  the  declaration,  be  fatal  or  not? 
And  2dly,  whether  the  not  laying  of  a  con- 
sideration will  vitiate  the  judgment? 

I  think  that  the  first  error  may,  upon  the 
true  exposition  of  the  act  of  Jeofails  be 
considered  as  cured,  which  declares  1st, 
that  no  judgment  shall  after  verdict  be  re- 
versed for  any  variance  in  the  writ  from 
the  declaration,  nor  2dly,  for  any  mistake  of 
the  christian  name,  surname  of  either  ^arty, 
sum  of  money,  &c.  in  the  declaration  or 
pleading,  the  same  being  right  in  any  part 
of  the  record  or  proceedings,  or  3dly,  for 
omitting  the  averment  of  any  matter,  with- 
out proving  which,  the  jury  ought  not  to 
have  given  such  verdict.  The  Eng- 
210  lish  statute  of  the  *21,  James  I, 
C.  13,  differs  from  the  first  mem- 
ber of  this  clause  in  this  respect; 
that  statute  declares,  that  no  judgment 
after  verdict  shall  be  reversed  for 
any  variance  in  form  only,  between  the 
original  and  declaration  &c.  The  omission 
of  those  words  in  our  statute,  will  justify 
us  in  going  farther  than  to  cure  a  variance 
merely  in  form,  because  that  statute  being 
before  our  legislature,  it  is  fairly  to  be  pre- 
sumed from  the  difference  of  expression, 
that  greater  liberality  was  intended  by  the 
framers  of  our  law. 

I  also  think  that  the  2d  member  of  the 
clause  applies  to  this  case,  and  that  we  can- 
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not  properly  distinguish  between  a  mistake 
and  the  omission  of  a  sum  of  money,  since 
the  same  reason  applies  with  equal  force  to 
either  case. 

I  have  great  doubts  whether  this  error 
could  be  cured  under  the  construction  of 
the  third  member  of  this  section.  This 
provision  in  our  law  is  not  taken  from  any 
English  statute,  but  is  the  adoption  of  a 
principle  established  by  the  courts  of  that 
<:ottntr3^  The  principle  as  understood 
there,  is,  that  where  the  plaintiff  has  started 
his  title  or  ground  of  action  defectively,  or 
inaccurately,  it  is  a  fair  presumption  after 
verdict,  that  all  circumstances,  necessary 
in  form  or  substance  to  complete  the  title 
so  imperfectly  stated,  were  proved  to  the 
jury,  because  to  entitle  him  to  recover,  they 
must,  have  been  proved.  Rushton  v.  As- 
pinall,  Dougl.  658.  But  I  question  if  the 
omission  of  damages  can  come  within  the 
above  principle,  since  they  form  no  part  of 
the  plaintiff's  title;  however  I  give  no  de- 
cided opinion  as  to  this,  since  it  is  unnec- 
essary. 

The  second  point  arising  out  of  the  mo- 
tion in  arrest  of  judgment  is,  that  no  con- 
sideration is  laid  in  the  declaration.  It  is 
stated  that  the  plaintiff  then  and  there  em- 
ployed the  attorney,  which  is  tantamount 
to  stating  that  the  plaintiff  was  then  and 
there  bound  to  pay  him  for  what  he  had 
undertaken  to  perform.  But  the  most  com- 
pleat  answer  to  the  objection  is,  that  the 
appellee  undertook  to  conduct  the  suit,  and 
in  his  management  of  it,  was  guilty  of  such 
a  neglect  of  his  duty  as  to  subject  the  plain- 
tiff to  a  loss;  after  this,  it  is  not  competent 
to  him  to  alledge  a  want  of  consideration. 

The  third  point  respects  the  demurrer  to 
evidence.  The  judgment  to  be  given  is, 
that  the  evidence  is,  or  is  not  sufficient  to 
maintain  the  issue  joined  on  the  part  of  the 
appellee.  Of  this,  the  jury  are  the  only 
competent  judges,  and  therefore  if  the  case 
be  withdrawn  from  their  decision  by  this 
mode  of  proceeding,  the  court  must  pre- 
sume any  and  every  fact,  which  the 
211  *jury  might  out  of  complicated  testi- 
mony have  infered.  But  those  conclu- 
sions of  facts  must  be  such,  as  the  jury 
might  from  a  just  and  reasonable  construc- 
tion have  made,  and  not  arbitrary  infer- 
ences, or  such  as  might  be  drawn  from  a 
part  only  of  the  whole  evidence. 

The  charge  is,  that  the  defendant  com- 
menced and  mismanaged  the  suit.  The 
evidence  of  the  first  witness,  if  it  stood 
alone,  might  correspond  with  this  charge, 
since  a  jury  might  consider  the  message 
sent  to  the  appellant,  as  having  reference 
to  an  engagement  before  made  to  com- 
mence and  prosecute  the  suit.  But  the  ap- 
pellant not  satisfied  with  this,  produced  the 
dockets  of  the  court,  which  prove  strongly, 
if  not  satisfactorily  that  the  appellee  was 
not  retained  in  the  cause  until  July  1784, 
and  thus  every  presumption  of  an  engage- 
ment at  a  prior  period,  arising  out  of  the 
first  piece  of  testimony,  is  completely  de- 
molished. With  an  accurate  attention  to 
the  whole  evidence,  a  iury  could  not  reason- 
ably and  properly  infer  an  original  en- 
gagement, and  consequently  could  not 
consider  the  charge  laid  in  the  declaration 
as  being  sustained.     I  therefore  think,  that 


the  District  Court  was  wrong  in  the  opinion 
given  upon  the  motion  in  arrest  of  judg- 
ment, but  that  the  judgment  upon  the  de- 
murrer to  evidence  is  correct. 

CARRINGTON,  J.— Upon  the  two  first 
points,  I  entirely  concur  in  opinion  with  the 
judge  who  has  just  spoken. 

It  is  undoubtedly  true,  that  an  attorney 
is  liable  for  neglect  of  duty,  and  that  he  is 
bound  to  make  retribution  to  his  client  for 
the  injury  which  he  may  thereby  sustain. 
That  there  has  been  mismanagement  in 
this  case,  is  not  denied ;  the  instance  stated 
and  proved  was  in  the  failing  to  file  a  dec- 
laration ;  but  there  is  no  evidence,  that  the 
appellee  was  originally  employed  in  the 
cause,  so  as  to  be  properly  chargeable  with 
this  neglect,  nor  are  there  any  facts  stated, 
from  which  such  a  conclusion  could  with 
any  propriety  be  made.  On  the  contrary, 
it  is  fairly  to  be  infered,  that  he  was  not 
engaged  until  July  1784,  and  we  all  know, 
that  it  is  very  usual  to  introduce  new  coun- 
sel into  a  cause  during  its  pendency,  some- 
times to  conclude  what  another  has  begun, 
and  at  other  times  to  assist  in  the  manage- 
ment of  it.  It  would  be  monstrous,  if  in 
those  cases,  the  blunders  of  one  attorney 
should  be  imputed  to  his  successor,  who  was 
not  privy  to,  or  assisting  in  the  commission 
of  them. 

LYONS,  J. — As  to  the  point  of  considera- 
tion, the  rule  is  well  laid  down  in  the  case 
of  Coggs  and  Bernard,  2  Ld.  Ray,  909. 
That  though  a  man  is  not  bound  to  do 
212  an  act  for  another  *  without  a  reward, 
yet  if  he  will  voluntarily  engage,  and 
enter  upon  the  peformance  of  it,  he  is  lia- 
ble for  the  consequences  of  his  improper 
management. 

The  second  point  is,  the  omission  to  lay 
damages  in  the  declaration.  In  actions 
which  found  entirely  in  damages,  it  is  ab- 
solutely necessary  at  common  law  to  lay 
them  in  the  declaration ;  but  in  debt  it  is 
otherwise.  The  plaintiff  ought  to  know 
what  are  the  damages  he  has  sustained,  and 
if  he  lay  none,  he  cannot  say  that  he  has 
sustained  any.  If  he  recover  more  than  is 
laid,  he  is  not  entitled  to  the  excess,  and 
in  that  case  he  can  only  help  himself  by 
releasing  the  excess.  But  where  no  dam- 
ages are  laid,  the  plaintiff  cannot  remit  so 
as  to  cure  the  error.  In  Pi  I  ford  *s  case,  10 
Co.  116,  it  is  laid  down,  that  where  damages 
are  the  cause  of  action,  Ihe  plaintiff  must 
declare  for  them,  or  else  cannot  recover; 
but  it  is  said  to  be  otherwise  •  in  real  ac- 
tions. 

In  cases  where  damages  are  the  cause  of 
the  action,  it  was  formerly  the  practice 
upon  a  demurrer  to  enter  up  judgment  for 
the  damages  laid  in  the  declaration  :  besides 
they  give  jurisdiction  to  the  court,  as  is 
laid  down  in  Hardwick's  cases,  page  6, 
where  it  is  determined,  that  in  actions 
founded  in  damages,  those  laid  in  the  dec- 
laration are  considered  as « the  cause  of  ac- 
tion. 

Thus  the  case  would  have  stood  inde- 
pendent of  the  act  of  Jeofails ;  but  now, 
the  declaration  may  be  amended  by  the 
writ,  since  the  mistake  may  be  corrected 
b3'  another  part  of  the  record  where 
the  sum  is  rightly  stated.  For  although 
you  cannot  have  advantage  of   the   writ    to 
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plead  a  variance,  without  craving  oyer  of 
it,  yet  you  may  apply  to  it  to  amend, by, 
though  oyer  was  not  taken.  In  England, 
it  was  formerly  usual  to  stay  proceedings  in 
error  until  the  amendment  could  be  made 
below,  and  then  to  award  a  certiorari ;  but  at 
this  day,  the  court  consider  the  amendment 
as  being  made,  in  cases  where  it  would  be 
proper  to  allow  it  to  be  made. 

As  to  the  variance  spoken  of  by  Mr. 
Ronold,  it  does  not  appear  in  the  record  as 
he  supposed. 

Respecting  the  merits  of  the  case,  as  pre- 
sented to  us  by  the  demurrer  to  evidence,  I 
feel  no  difiBculty.  To  make  an  attorney  lia- 
ble upon  a  charge  of  this  sort,  gross  negli- 
gence should  be  proved.  It  is  also  necessary 
for  the  plaintiflF  to  shew,  that  the  attorney 
was  employed  at  a  time  when  he  might 
have  been  guilty  of  the  charge ;  if  it  he  for 
failing  to  file  a  declaration,  it  should  ap- 
pear that  he  was  engaged  at  a  stage 
213  of  the  cause,  *when  he  ought  to  have 
filed  it.  If  a  tradesman  be  employed 
to  complete  a  piece  of  work  already  begun, 
will  any  man  say  that  he  is  responsible  for 
the  blunders  and  mistakes  of  another  who 
had  preceded  him?  Surely  not.  It  is  evi- 
dent from  this  record,  that  the  appellant 
was  not  employed  before  the  year  1784,  and 
of  course  after  the  cause  was  at  issue. 

The  PRESIDENT,  concurred  in  the 
opinion  delivered  by  the  other  judges,  and 
the  judgment  was  afiSrmed. 


Bogle  and  Scott  v.  Fitzhugh. 

October  Term,  1T96. 

notion— Rehearlna:  at  Subaequent  Term— Consent  of 
Parties.— The  second  scire  facias  airalnat  the  spe- 
cial bail  issued  on  the  8d  of  April.  1771.  returnable 
to  the  October  term,  and  was  returned  non  est. 
At  June  Court,  the  bail  moved  to  surrender  the 
principal,  which  was  refused.  Afterwards,  at-a 
Court  held  in  July  1773.  the  motion  was  renewed, 
by  consent  of  parties,  when  the  Court  allowed  the 
render.  The  second  motion  beinsr  by  consent,  was 
properly  before  the  Court,  and  the  decision  of  it 
was  correct,  since  the  writ  beinsr  made  returnable 
to  an  improper  term,  (October  instead  of  May)  It 
was  merely  void,  and  consequently  the  first  mo- 
tion was  made  in  time. 

Jurladictlon— Consent  of  Parties.*— Consent  of  parties 
cannot  grive  jurisdiction  where  the  Couithasit 
not  But  this  rule  is  applicable  only  to  a  case  of 
orierinal  jurisdiction. 

The  appellants  having  recovered  a  judg- 
ment against  B.  Grymes  in  Spotsylvania 
County  Court,  issued  a  capias  ad  satis- 
faciendum, which  was  returned  **not 
found.'' 

The  second  scire  facias  against  the  ap- 
pellant, the  special  bail,  issued  on  the  23d 
of  April  1771,  returnable  to  the  October 
court  following,  which  was  likewise  re- 
turned **not  found." 

At  June  court,  in  the  same  year  the 
special  bail  brought  the  principal  into  court, 
and  delivered  him  up  in  discharge  of  his 
recognizance.  The  plaintiffs  refused  to 
receive,  or  to  charge  the  principal  in  ex- 
ecution, alledging,  that  it  was  then  too  ^ate 
for  the  special  bail  to  make  the  surrender, 
of  which  opinion  was  the  court,  the  appel- 
lee then  put  in  a  plea  which  was  joined. 

Afterwards  at  a  court  holden  in  July 
1773,  the  appellee  again  moved  to  surrender 

*See  monosraphlc  note  on  ''Jurisdiction"  appended 
to  Phippen  V.  Durham,  8  Gratt  4&7. 


the  body  of  the  principal,  in  discharge  of 
his  undertaking  as  special  bail,  and  the 
motion  coming  on  to  be  reheard  by  consent 
of  parties,  the  court  were  of  opinion,  that  the 
render  might  then  be  made ;  wherenpon  the 
principal  rendered  himself  up  in  dischar^^e 
of  his  special  bail,  who  was  thereupon  dis- 
charged from  his  recognizance,  and  it  was 
further  ordered,  that  the  defendant  should 
pay  costs.  Prom  this  order  and  judgment, 
the  plaintiffs  appealed  and  the  same  was 
affirmed  in  the  District  Court  of  Fredericks- 
burg from  whence  an  appeal  was  prayed  to 
this  court. 

ROANE,  J.— The  only  doubt  which  I  have 
had  respecting  this  case  was,  whether  the 
District  Court  did  right  in  affirming 
214  the  *^last  judgment  of  the  County 
Court?  It  occurred  to  me  upon  the 
first  impression  of  the  case,  that  the  County 
Court,  having  once  decided  the  queiition 
finally,  even  the  consent  of  parties  could 
not  give  them  jurisdiction,  to  rehear  and 
redetermine  it  at  a  subsequent  term.  But 
upon  further  reflection,  I  am  satisfied,  that 
if  the  first  judgment  of  the  court  wa& 
wrong,  we  may  correct  it,  and  now  give 
the  judgment,  which  ought  then  to  have 
been  given.  That  there  is  error  in  it,  there 
can  exist  no  doubt ;  the  writ  was  made  re- 
turnable to  the  October  instead  of  the  May 
court,  as  it  ought  to  have  been,  and  the 
offer  to  surrender,  was  prior  to  the  return 
day  improperly  named  in  the  writ.  I  think 
the  proceedings  ought  to  be  reversed,  and 
the  first  judgment  of  the  County  Court  cor- 
rected. 

CARRINGTON,  J.— I  discover  no  objec- 
tion to  the  last  judgment  of  the  County 
Court. 

It  was  a  renewed  motion ;  brought  on  and 
reheard  by  consent  of  parties,  and  it  is 
every  day's  practice  to  reinstate  suits, 
which  have  been  dismissed,  or  tried,  with 
the  consent  of  parties,  and  thus  to  give  ju- 
risdiction to  the  court  to  rehear  and  de- 
termine them.  The  return  day  of  the 
second  scire  facias  as  stated  in  the  writ, 
was  proper,  or  it  was  not ;  if  the  former, 
then  the  surrender  was  made  before  the  re- 
turn day,  and  consequently  in  good  time; 
if  the  latter;  then  the  court  should  have 
quashed  it,  in  which  case  also,  the  bail  was 
in  time :  So  that  either  way,  the  first  judg- 
ment was  erroneous. 

The  objection  as  to  jurisdiction,  goes  only 
to  original  jurisdiction  ;  such,  as  for  a  Court 
of  Chancery  to  try  a  cause  for  assault  and 
battery,  or  the  like.  But  in  this  case,  the 
court  had  complete  cognizant  ot  the  sub- 
ject matter,  and  might  properly  rehear  the 
motion  which  was  brought  before  them. 

The  judges  were  formerly  very  strict, 
respecting  the  privilege  of  the  special  bail, 
to  discharge  himself  after  a  return  of  non 
est  inventus,  upon  the  capias  against  the 
principal.  The  recognizance  in  strictness 
became  forfeited  by  this  return,  and  the 
plaintiff  was,  and  still  is  at  liberty  to  pro- 
ceed immediately  against  the  bail. 

At  first,  the  bail  was  allowed  to  discharge 
himself  by  bringing  in  the  body  before,  or 
upon  the  return  day  of  the  first  scire  facias, 
afterwards  greater  liberality  prevailed,  and 
the  indulgence  was  extended  to  the  return 
day  of  the  second  writ. 
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In  this  case,  the  motioa  to  surrender  the 
principal,  was  made  before  the  return  day 
of  the  second  scire  facias,  and  thougfh 
overruled  upon  the  first  attempt,  no 
objection  could  exist  against  the 
215  ^repetition  of  it  at  a  subsequent  day. 
The  scire  facias  being  made  return- 
able to  an  improper  court,  is  merely  void, 
and  though  it  could  not  be  amended,  it 
ought  to  have  been  quashed.  But  beinjg 
void,  the  bail  had  a  right  to  take  advantage 
of  it,  and  deliver  up  the  body  of  the  prin- 
cipal.    I  am  for  affirming  the  judgment. 

The  PRESIDENT.  It  is  apparent,  that 
the  County  Court  acted  in  the  first  instance 
under  a  mistake,  supposing  the  scire  facias 
to  have  been  returnable  to  May  court,  as  it 
ought  to  have  been,  instead  of  October.  If 
this  had  really  been  the  case,  their  judg- 
ment would  have  been  proper.  Afterwards, 
the  defect  in  the  writ  was  discovered,  and 
to  prevent  a  writ  of  error,  the  consent  to 
rehear  the  motion  was  probably  accorded. 

It  is  very  true,  that  consent  of  parties 
cannot  give  jurisdiction,  where  the  court 
has  it  not.  But  this  principle  is  only  ap- 
plicable to  a  case  of  original  jurisdiction. 
I  think  the  judgment  of  the  District  Court 
right,  and  that  it  should  be  affirmed. 

Judgment  affirmed. 


Burk's  Executors  v.  Tregg's  Executors. 

October  Term,  1796. 

Record— Proof  of— Production  of  Original    Record.*— 

Upon  the  plea  of  **no  such  record,"  if  the  record 
be  of  the  same  Court,  a  copy  of  it  ouffht  not  to  be 
sriven  in  evidence,  but  the  original  ouffht  to  be 
produced  for  inspection. 

In  March  1788,  the  appellees  sued  a  writ 
of  scire  facias  against  John  Burk  and  Jo- 
seph Cross,  executors  of  Henry  Burk,  upon 
a  judgment  recovery  by  the  testator  of  the 
appellees,  against  Thomas  Burk,  and  the 
said  Henry  Burk  the  security  for  his  ap- 
pearance. The  defendant  John  Burk,  to 
whom  alone  the  writ  was  made  known,  ap- 
peared, and  after  craving  oyer  of  the  scire 
facias,  pleaded,  1st,  no  such  record;  and 
2dly,  **  payment  by  Henry  Burk,  of  the  only 
debt  recovered  against  him  b^*  the  said 
Tregg,  whereof  there  is  any  appearance  of 
a  record."  Upon  both  pleas,  issues  were 
joined. 

Both  issues  being  found  in  favor  of  the 
plaintiffs,  the  former  by  the  court,  upon  in- 
sperttion  of  a  copy  of  the  judgment,  and  the 
latter  by  the  jury,  judgment  was  given  for 
him.  At  the  trial  of  the  cause  upon  the 
first  issue  the  defendant  filed  a  bill  of 
216  exceptions  *to  the  opinion  of  the  court, 
allowing  a  copy  of  the  record  of  the 
judg-ment  only,  without  the  pleadings,  to 
be  given  in  evidence. 

At  a  subsequent  court,  viz,  in  November 
1789,  the  matters  of  law  arising  upon  the 
bill  of  exceptions  were  argued,  and  decided 
in  favour  of  the  defendant,  and  judgment 
was  entered  for  him,  with  costs  against  the 
plaintiffs. 

An  appeal  was  prayed  to  the  District 
Court  of  Fredericksburg,  pending  which  the 
appellee  John  Burk  died,  and  a  scire  facias 

*Se€  foot-note  to  Anderson  v.  Dudley,  B  Call  529. 
The  principal  case  is  cited  with  approval  in  Dig-fires 
V.  Dunn,  1  Monf.  50;  Dykes  v.  Woodhouse,  8  Rand.  814. 


to   revive,    was  awarded    against    Thomas 
Burk  executor  of  the  said  John  Burk. 

The  District  Court  reversed  the  judgment 
of  the  County  Court  and  gave  judgment, 
that  the  appellant  might  have  execution 
against  the  appellee  Thomas  Burk,  for  the 
amount  of  the  original  judgment  and  costs 
of  the  scire  facias,  to  be  levied  of  the  goods 
and  chattels  of  the  said  Henry  Burk  in  the 
hands  of  the  said  Thomas  Burk  to  be  ad- 
ministered if  so  much  &c.  If  not  then  of 
the  goods  and  chattels  of  the  said  John 
Burk  deceased  in  the  hands  of  the  said 
Thomas  Burk  to  be  administered,  if  so 
much  thereof  he  had. 

From  this  judgment  an  appeal  was 
prayed  to  this  court. 

ROANE,  J.— The  District  Court  did  right 
in  reversing  the  second  judgment  of  the 
County  Court,  and  by  doing  so,  it  in  effect 
affirmed  the  first  judgment  of  that  court. 
Against  that  judgment  it  is  objected,  that 
a  copy  of  the  original  judgment  ought  not 
to  have  been  given  in  evidence.  It  is  cer- 
tainly a  well  established  rule  in  England, 
that  upon  the  plea  of  no  such  record,  if  the 
record  be  of  the  same  court,  it  ought  to  be 
inspected,  and  it  is  not  sufficient  to  produce 
a  copy  in  evidence.  I  do  not  know  that  in 
this  country,  that  rule  has  ever  been 
changed,  nor  do  I  think  it  ought  to  be. 
There  are  many  imperfections  in  the  record, 
but  as  I  am  clear  that  the  judgment  of  the 
District  Court,  which  affirms  the  first  judg- 
ment of  the  County  Court  is  wrong,  and 
must  for  that  reason  be  reversed,  it  is  un- 
necessary to  take  notice  of  any  other  error. 

CARRINGTON,  J.— I  concur  in  the  opin- 
ion just  delivered  although  it  has  been 
common  in  this  country  to  give  copies  of 
judgments  in  evidence,  because  the  practice 
has  never  been  controverted,  yet  I  am 
clear,  that  the  record  itself,  where  it  is  of 
the  same  court,  should  be  inspected. 

L/YONS,  J. — It  was  irregular  in  the  court 
to  try  the  plea  of  payment,  before  it  had 
been  established  whether  there  was  such  a 
record  as  the  one  set  forth  in  the 
217  pleadings.  I  agree  with  *the  other 
judges,  that  where  the  record  is  of  the 
same  court,  it  is  not  proper  upon  a  plea  of 
**no  such  record,"  to  give  a  copy  in  evi- 
dence. The  record  itself  should  be  in- 
spected; if  there  be  a  variance,  the  minute 
book  may  be  resorted  to,  if  it  be  of  the 
same  court;  if  of  another  court,  there  should 
be  a  full  and  complete  record  produced. 
Whether  in  this  latter  case,  the  seal  of  the 
court  should  be  annexed,  I  will  not  say,  as 
many  courts  have  no  seals,  though  they  are 
required  by  law  to  provide  them. 

There  are  many  other  errors  in  this  rec- 
ord. The  judgment  should  have  been 
against  both  executors,  although  the  scire 
facias  was  made  known,  to  only  one  of 
them;  but  the  costs  in  that  case  should  have 
been  awarded  against  him  only  who  ap- 
peared and  pleaded.  The  County  Court 
were  also  wrong  in  reversing  at  a  subse- 
quent court,  the  judgment  they  had  given 
at  a  former  one.  But  as  the  court  are 
agreed  upon  the  point  of  evidence,  it  will 
be  unnecessary  to  give  any  opinion  upon 
any  other  part  of  the  record. 

Judgment  of  the  District  Court  reversed 
with  costs,  to  be   levied    of    the  goods   and 
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chattels  of  the  testator  William  in  the  hands 
of  the  appellees  to  be  administered,  if  so 
much  &c.  but  if  not,  then  of  theii  proper 
goods  and  chattels.  And  the  court  proceed- 
ing to  give  such  judgment  as  the  said  Dis- 
trict Court  ought  to  have  given,  is  of 
opinion,  ^^that  the  said  John  Burk  having 
pleaded,  that  there  was  not  any  such  record 
of  the  judgment  as  set  forth,  and  supposed 
in  the  writ  of  scire  facias  in  the  proceed- 
ings mentioned,  and  the  record  denied  by 
the  said  plea  being  the  record  of  the  said 
County  Court  of  Caroline,  as  the  appellees 
in  replying,  said  they  were  ready  to  verify 
by  the  records  of  the  said  Court,  the  copy 
of  the  record  of  the  said  judgment  in  the 
bill  of  exceptions  mentioned,  ought  not  to 
have  been  allowed  to  go  in  evidence  to  the 
jury,  on  the  trial  of  the  issue,  but  that  the 
original  record  ought  to  have  been  produced 
in  court  for  inspection,  and  that  the  judg- 
ment of  the  said  County  Court  is  erro- 
neous." 

Jud)^ment  of  the  County  Court  reversed, 
with  costs  of  the  appeal  in  the  District 
Court  to  be  levied  of  the  goods  and  chattels 
of  the  testator  Henry  in  the  bands  of  the 
appellant  to  be  administered,  if  so  much 
thereof  he  hath.  Verdict  set  aside  and  a 
new  trial  awarded. 
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*Drummond  v.  Crutcher. 
October  Term,  1796. 


Variance— Assignment  of  Bond— Case  at  Bar.— Decla- 
ration on  a  bond  fflven  to  A.  and  by  him  assifirned 
to  the  plaintiff.  The  bond  produced  in  evidence 
had  had  an  asslsrnment  indorsed  to  B,  which  was 
stricken  out,  except  the  signature  of  the  oblisree, 
above  which  was  indorsed  the  assiarnment  to  the 
plaintiff.  There  Is  no  variance  between  the  dec- 
laration and  the  bond. 

This  was  an  action  of  debt  brought  in  the 
County  Court  of  Caroline,  by  Drummond, 
assignee  of  H.  Crutcher,  against  the  appel- 
lee upon  an  assigned  bond.  The  defendant 
put  in  the  plea  of  payment,  and  at  a  subse- 
quent term  being  allowed  to  amend,  pleaded 
that  the  debt  was  due  to  a  British  subject 
and  not  recoverable  in  any  court  of  this 
commonwealth,  issue  was  joined  upon  both 
pleas. 

At  the  trial  of  the  cause,  the  plaintiff  filed 
a  bill  of  exceptions,  stating,  that  the  de- 
fendant had  been  permitted  by  the  court  to 
give  in  evidence  to  the  jury,  that  a  certain 
James  Fletcher,  who  was  then  dead,  (and 
who  it  was  discovered  by  an  indorsement 
erased  by  the  stroke  of  a  pen,  had  been  an 
indorsee)  had  said,  that  he  had  put  a  bond 
of  H.  Crutcher  senior,  to  H.  Crutcher  junior, 
into  the  hands  of  Wallace  &  Co.  to  which 
evidence  the  plainti£P  objected,  but  was 
over-ruled  by  the  court :  That  the  plaintiff 
moved  the  court  to  instruct  the  jury,  that 
the  mere  possession  of  a  bond,  without  in- 
dorsement, did  not  give  a  complete  right  to 
the  same,  to  the  possessor,  but  the  court 
determined  that  the  possession  did  vest  the 
right. 

The  judgment  of  the  County  Court  which 
was  for  the  defendant,  being  upon  an  ap- 
peal to  the  District  Court  reversed,  and  the 
verdict  set  aside,  the  cause  was  retained  in 
that  court  for  a  new  trial. 

At  the  trial  in  the  District  Court,  the 
plaintiff  filed  a  bill  of  exceptions,    stating. 


that  the  plaintiff  had  offered  in  evidence,  a 
bond,  given  by  the  defendant,  to  H. 
Crutcher,  upon  the  back  of  which  had  been 
endorsed,  an  assignment  by  H.  Crutcher  to 
James  Fletcher,  which  said  assignment  bad 
been  stricken  out  by  the  mark  of  a  pen, 
except  the  signature  of  H.  Crutcher,  and  an 
endorsement  to  the  plaintiff  substituted  in 
its  place,  just  above  the  name  of  the  as- 
signor H.  Crutcher,  in  a  different  hand  writ- 
ing from  the  first  endorsement.  That  the 
court  refused  to  suffer  the  bond  with  the  en- 
dorsements to  go  in  evidence  to  the  jury. 

Verdict  and  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed. 
219  *ROANE,  J.— The  only  question  is, 

whether  the  evidence  offered  by  the 
plaintiff,  corresponded  with  the  case  al- 
ledged  in  the  declaration,  or  not?  If  it  did, 
then  it  was  proper,  and  should  have  been 
admitted  by  the  court ;  if  otherwise,  it  was 
rightly  rejected. 

The  declaration  states  a  bond  given  by 
the  defendant,  to  Henry  Crutcher  and  an  as- 
signment thereof  to  the  plaintiff.  It  was 
therefore  necessary,  that  the  bond  produced 
in  evidence  should  answer  this  description. 
I  think  it  did  so,  notwithstanding  the  ap- 
pearance of  a  prior  assignment,  which  be- 
ing erased,  produced  in  itself  no  variance 
between   the  case  alleged,  and  that  proved. 

The  bill  of  exceptions,  states,  that  this 
endorsement  had  been  erased ;  but  when,  or 
by  whom  does  not  appear.  It  may  have 
been  made  by  the  obligee  himself,  who 
might  never  have  parted  with  the  posses- 
sion of  the  bond,  until  the  assignment  made 
to  the  appellant.  If  indeed  it  had  appeared, 
that  there  had  been  foul  or  improper  con- 
duct in  the  transaction,  on  the  part  of  the 
appellant,  it  might  have  been  otherwise. 

But  as  the  case  comes  up,  the  only  ques- 
tion is,  as  to  the  fitness  of  the  allegatioa 
to  the  evidepce. 

CARRINGTON,  J.— I  entirely  concur  in 
the  opinion  just  delivered.  It  is  a  naked 
case  which  exhibits  no  other  poin  than  what 
respects  the  correspondence  between  the 
proof  and  the  case  stated ;  and  as  it  appears 
to  us,  there. is  no   variance   between  them. 

LYONS,  J.— Concurred. 

Judgment  reversed  and  a  new  trial  awarded 
with  costs. 

Mackie's  Executor  v.  Davis,  &c. 

October  Term,  1796. 

n  Am.  Dec.  482.] 

Assignment— Liability  of  Assignor— Due  Diligence- 
Province  of  Jury.»— Tbe  asslffnor  of  a  bond  Is  liable 
to  tbe  asslsrnee.  who,  after  hayinar  used  due  dili- 
gence to  recover  the  money  from  the  obllGTon  has 


*Assl|fnments— Liability  of  Assignor— Doe  Diligence. 

—In  West  Virginia,  the  assignor  of  a  bond  is  liable 
to  the  assignee,  who  having  used  due  diligence  to 
recover  the  money  from  the  obligor,  has  failed  to 
do  so.  Thomas  v.  Linn.  iO  W.  Va.  180,  20  S.  E.  Rep. 
880.  citing  the  principal  case. 

The  principal  case  is  cited  in  Dent  v.  Ashley.  7 
Fed.  Cas.  497,  for  the  proposition  that  the  assijrnee 
of  a  bond  or  note,  not  negotiable,  must,  before  be 
can  resort  to  the  assignor,  prosecute  the  payor  or 
obligor  to  insolvency. 

Same— 5ame— Same— Suit  Bxcttsad  When.— As  a  gen- 
eral rule,  the  assignee  cannot  recover  from  the 
assignor  theamountpaid  for  the  assignment,  ooless 
due  diligence  is  used,  without  effect,  against  tbe 
debtor;  but  it  is  in  no  case  necessary  to  pursue  the 
debtor,  if  it  be  clear  that  snch  pursuit  would  be 
un vailing;  as  if  the  obligor  be  insolvent  at  tbe  time 
of  the  assignment;  or  when  the  note  falls  due:  or 
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failed  to  do  so.  What  Is  due  dllifirence.  is  a  ques- 
tion proper  for  the  determinatioa  of  the  jury. 
Assignor  of  Promissory  Note— Liability— Statute  off 
Ann.— The  assiflmor  of  a  promissory  note  was  liable 
to  the  assignee  before  the  Statute  of  Ann.  in  case 
payment  was  not  made  by  the  maker,  when 
demanded. 

This  was  an  action  on  the  case  brought 
by  the  appellees  against  the  appellant,  in 
the  District  Court  of  Williatnsburg.  The 
declaration  contained  three  counts.  The 
first  stated  that  the  testator  Mackie,  being 
indebted  to  the  plaintiifs  in  the  sum 
220  *of  ;f  1000,  tor  money  laid  out  and  ad- 
vanced for  his  use,  and  being  pos- 
sessed of  a  bond  of  one  M,  to  that  amount, 
a  conversation  was  had  between  them  &c. 
whereupon  it  was  agreed,  that  Mackie  should 
assign  over  the  said  bond  to  the  plaintiffs, 
and  that  the  plaintiffs  should  receive  the 
same,  and  should  demand  payment  of  the 
said    bond   from  the  said  M,  and  on  failure 


where  the  note  is  a  forirery ;  or  where  the  maker  Is 
a  married  woman.  Morrison  v.  Lowell.  4  W.  Va. 
3!iO.  citinar  MackU  v.  DavU,  S  Wash.  219;  Vlolett  v. 
Patton,  5  Cranch  142;  Brown  v.  Ross.  6  Munf.  991 ; 
Caton  V.  Lenox.  5  Rand.  31;  Burrell  v.  Smith,  7  PIcIe. 
291 :  Erwin  v.  Downs,  16  N.  Y.  575. 

In  Slifer  v.  Howell,  9  W.  Va.  »7,  the  court  said: 
'*  A  suit  is  not  always  necessary  to  entitle  the  assignee 
to  recover  back,  but  he  must  show  that  a  suit  would 
l>e  unproductlye  of  good,  and  that  the  assignor  has 
suffered  no  loss  for  the  want  of  such  suit;  such  as 
the  notorious  insolvency  of  the  debtor,  or  some 
reason  why  a  judgment  could  not  be  had.  MackU's 
Ex^wr  V.  Dttiit,  2  Wash.  219;  Caton  v.  Lenox.  5  Rand. 
42." 

Same-Same— What  la  Due  Dlllffeoce.— As  to  what  is 
such  due  diligence  on  the  part  of  the  assignee  of  a 
"bond  or  note  to  recover  from  the  obligor  or  maker, 
as  will  entitle  him  to  resort  to  the  assignor,  see  the 
principal  case  cited  in  Smith  v.  Triplett,  4  Leigh  597, 
509;  Saunders  v.  Marshall,  4  Hen.  &  M.  456;  Barks- 
dale  Y.  Fenwick.  4  Call  602.  508,  604,  506,  506,  510;  Dun- 
lop  v.  Harris.  5  Call  56;  Bronaugh  v.  Scott,  5  Call  88; 
Hopkins  V.  Richardson,  9  Oratt  406;  Ooodall  v. 
Stuart  2  Hen.  &  M.  118,  116;  M*Williams  v.  Smith.  1 
Call  120.  See  Lee  v.  Love,  1  Call  497,  and  note.  For  a 
full  discussion  of  this  subject,  see  monographic  note 
on  '^Assignments'*  appended  to  Ragsdale  v.  Hagy. 
9  Gratt.  409. 

Same— Recovery  from  Aaaiffnor— AMumpalt. -That 
recovery  may  be  had  by  an  assignee  against  an 
ai^iimor  of  nonnegotiable  paper  on  the  common 
counts  for  money  had  and  received,  in  indebitatus 
assumpsit,  see  the  principal  case  cited  and  approved 
in  Hughes  v»Fmm,  41  W.  Va.  447,  23  S.  E.  Rep.  606; 
Drane  v.  Scholfleld,  6  Leigh  896;  Walker  v.  Henry, 
38  W.  Va.  110,  14  S.  E.  Rep.  448.  See  foot-note  to 
M' Williams  v.  Smith,  1  Call  128,  See  monographic 
note  on  "Assumpsit"  appended  to  Kennaird  v. 
Jones.  9  Gratt.  188. 

But  see  the  principal  case  cited  in  Wood  v.  Luttrel, 
1  Call  288. 240.  where  the  court  said  that  there  should 
be  special  counts  setting  forth  the  nature  of  the 
demand,  besides  the  common  money  counts.  See 
the  principal  case  cited  in  Barksdale  v.  Fenwick.  4 
Call  506;  Walker  v.  Henry,  86  W.  Va.  107, 14  S.  E.  Rep. 
442. 

Same— Same— Orottoda  of  Recovery.— The  principal 
case  is  cited  in  Cunningham  v.  Herndon.  2  Call  632. 
for  the  proposition  that  an  assignment  presupposes 
a  property  in  the  assignor,  and  a  recovery  may  be 
bad  against  him  on  the  failure  of  the  obligor,  on 
the  g^round  of  a  debt  due  by  him  to  the  assignee; 
of  which  the  draft,  called  the  assignment,  is  an 
evidence. 

5«mie— Same— Same— Proof  of  Mesne  Endorsements. 
—The  principal  case  is  cited  In  M'Williams  v.  Smith, 
1  Call  126.  as  authority  for  the  proposition  that  the 
action  by  the  assignee  against  the  assignor  is 
founded  principally  on  the  privity  which  exists 
between  them.  and.  therefore,  the  mesne  endorse- 
ments need  not  be  proved. 

Same— Recovery  by  AMl^nee  against  Remote  As- 
sljnor.- Prior  to  the  statute  authorizing  a  recovery 
from  an  assignor,  an  assignee  had  the  right,  upon 
the  principles  of  the  common  law.  to  recover  from 
bis  immediate  assignor  under  the  contract  implied 
from  the  assignment,  that  the  assignor  would  repay 
the  consideration  he  had  for  the  chose  in  action  as- 
signed, if  payment  thereof,  by  the  use  of  due  dlli- 
firence. could  not  be  obtained  from  the  obligor  or 
maker.  This  implied  promise  was  not  considered, 
however,  to  extend  at  law  to  any  other  than  the 


to  pay,  that  they  should  bring  suit  upon  the 
said  bond,  and  should  prosecute  the  same 
in  a  reasonable  time  to  judgment  and  ex- 
ecution, and  that  the  said  Mackie  should  be 
discharged  from  the  sum  of  money  then 
due  as  aforesaid,  but  in  case  all  or  any 
part  of  the  said  bond  should  be  undis- 
charged on  demand,  and  suit  as  afore- 
said should  be  prosecuted  and  judgment 
obtained  and  execution  should  thereupon 
be  sued  out,  and  on  return  thereof 
there  should  not  be  wherewith  to  satisfy 
the  same,  that  then  the  said  Mackie 
should  make  good  the  whole,  or  such  part 
of  the  said  bond  as  should  then  remain 
due:  that  in  consideration  of  the  plaintiifs 
promise  to  perform  their  part  of  the  said 
agreement,  the  defendant  promised  to  per- 
form his  part  of  the  agreement.  That  the 
plaintiffs  did  demand  payment  of  the  said 
bond  according  to  the  tenor  of  the  said 
agreement,  of  which  they  received  ;^100,  in 
part  thereof,  and  no  more,  and  on  refusal 
to  pay  the  balance,  they  had  in  a  reasonable 
time  brought  suit  upon  the  said  bond,  re- 
covered a  judgment,  and  sued  out  an  execu- 
tion in  due  form  of  law,  on  which  execution, 
it  was  returned,  that  there  were  not  effects 
wherewith  to  satisfy  the  said  debt,  and  that 
the  plaintiffs  have  discharged  the  said 
Mackie  from  the  debt  first  due.  2d  count, 
That  the  said  Mackie  being  indebted  to  the 


immediate  assignee,  and  consequently  no  assignee 
could  recover  at  law  from  a  remote  assignor.  Lour 
V.  Pence.  98  Va.  687,  25  S.  E.  Rep.  503.  citing  Mackie  r. 
Davis,  2  Wash.  219  ;  Caton  v.  Lenox.  5  Rand.  81.  42  ; 
Mandeville  v.  Riddle.  1  Cranch  290  ;  Yeaton  y.  Bank 
of  Alexandria,  5  Cranch  49.  The  principal  case  i» 
cited  in  Drane  v.  Scholfleld.  6  Leigh  896  ;  Walker  v. 
Henry.  86  W.  Va.  110,  14  S.  E.  Rep.  448;  Dunlopv. 
;  Harris,  5  Call  48,  44.  51.  68.  57.  But  see  Va.  Code  1887. 
'  S  2861  ;  W.  Va.  Code.  ch.  99,  S  15,  authorizing  a  recov- 
ery by  an  assignee  against  a  remote  assignor. 

Same— Same— Measure  of  Recovery.— The  assignee 
of  a  note,  not  negotiable,  can  only  recover  from  a  re- 
mote assignor  the  consideration  paid  such  assignor 
by  his  immediate  assignee  for  such  note.  Oofi  v. 
Miller,  41  W.  Va.  683,  686.  24  S.  E.  Rep.  644.  clUng  1 
Tuck.  Com.  386.  387 :  Mackie  v.  Davis,  2  Wash.  219  : 
Whltworth  V.  Adams,  6  Rand  877  :  Drane  v.  Schol- 
fleld, 6  Leigh  397  ;  Thomas  v.  uinn.  40  W.  Va.  122.  20 
S.  E.  Rep.  878.  The  principal  case  is  cited  with  ai>- 
proval  in  Thomas  v.  Linn.  40  W.  Va.  122,  20  S.  E.  Rep. 
881  ;  Gibson  v.  Frlstoe.  1  Call  75. 

Same— Warranties  off  AMfirnor.  —  in  Bronaugh  v. 
Scott.  5  Call  94,  PRB8IDBNT  LYoKssald  It  was  decided 
in  the  principal  case  that  the  assignor  warrants 
that  the  debt  is  due,  and  the  debtor  solvent.  For  a 
collection  of  authorities  on  this  point,  see  mono- 
graphic note  on  "Assignments**  appended  to  Rags- 
dale  V.  Hagy.  9  Oratt.  409 

Assignment  of  Bonds  and  Notes— Effect  of  Statutes. 
—In  Caton  v.  Lenox.  5  Rand.  42.  the  court  discussed 
the  effect  of  certain  early  statutes  on  the  assigna- 
bility of  bonds,  notes,  etc..  and  afler  citing  the  prin- 
cipal case  and  Norton  v.  Rose,  2  Wash.  288,  it  was 
said  :  "These  case.s  decided,  that  it  was  not  the  in- 
tention of  the  legislature,  to  place  bonds  and  notes 
on  the  footing  of  commercial  paper  :  but  merely  so 
far  to  change  the  common  law.  as  to  enable  tbe  as- 
signee to  sue  in  his  own  name ;  taking  the  paper 
subject  to  all  the  equity  of  the  obligor  or. maker." 

Leading  Case  on  Doctrine  of  Assignments.— In  Mer- 
chants* Nat.  Bank  v.  Spates.  41  W.  Va.  27,  28  S.  E. 
Rep.  682.  the  court  said  ;  "The  case  of  Mackie  r. 
Davis,  2  Wash.  (  Va.)  219.  was  decided  In  1796.  and 
has  been  a  leading  case  in  Virginia  and  In  this  state 
on  the  general  doctrine  of  the  assignment  of  non- 
negotiable  instruments,  and  the  general  doctrine 
there  discussed  has  from  that  day  to  this,  been  fol- 
lowed, expanded,  and  applied  in  many  cases."  See 
generally,  monog'-aphic  note  on  "Assignments"  ap- 
pended to  Ragsdale  v.  Hagy,  9  Oratt.  409.  See  2  Va. 
Law  Reg.  659. 

Debt— Acceptor  off  Bill.- As  to  whether  an  action  of 
debt  will  lie  against  the  acceptor  of  a  bill  of  ex- 
change, see  the  principal  case  cited  In  Smith  v. 
.Segar,  8  Hen.  &  M.  397 ;  Regoault  v.  Hunter.  4  W. 
Va.  269. 
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plaintiffs  in  another  sum  of  ;flOOO,  did  in 
consideration  that  the  plaintiffs  would  re- 
lease him  from  the  said  debt,  assign  to 
them  another  bond  for  the  same  amount  due 
from  one  M,  which  assignment  was  made 
according  to  the  act  of  assembly  in  that 
case  made  &c.  whereby  the  defendant  be- 
came liable  on  default  of  the  said  M,  to  pay 
the  plaintiffs  all  such  sums  of  money  aS 
should  remain  due  on  the  said  bond;  the 
breach  is,  that  the  said  bond  except  ;f  100 
is  yet  due,  and  that  the  plaintiffs  are  un- 
able to  recover  the  same,  and  the  defendant 
being  so  answerable  did  assume  to  pay  the 
plaintiffs  the  balance  of  the  said  bond  yet 
due.  3d  count  for  money  had  and  received 
to  the  use  of  the  plaintiffs. 

Upon  the  pleas  of  non  assumpsit,  and  the 
act  of  limitations,  the  jury  found  a  verdict 
for  the  plaintiffs,  subject  to  the  opinion  of 
the  court,  **  whether  an  action  can  be 
221  maintained  against  *^the  endorsor  of  a 
bond,  or  his  executors,  without  any 
special  undertaking  on  his  part  to  insure 
the  payment  thereof. 

Judgment  for  the  plaintiffs  in  the  District 
Court,  from  which  the  defendant  appealed. 

Washington  argued  the  case  for  the  ap- 
uellant.  I  am  not  concerned  in  this  cause ; 
but  as  it  involves  a  question  which  may 
arise  in  another  case  before  the  court,  in 
which  I  am  engaged,  I  will  beg  leave  now 
to  state  my  sentiments  upon  the  subject. 

I  shall  consider  the  question  generally, 
whether  the  assignor  of  a  bond,  without  a 
special  contract,  is  liable,  in  case  of  ina- 
bility in  the  obligor  to  pay? 

The  material  grounds  of  the  action  of  as- 
sumpsit arising  from  an  implication  of  law, 
are,  1st,  To  recover  back  money  paid  under 
a  mistake,  or  through  deceit.  2dly,  To  re- 
cover money  paid  for  a  consideration  which 
happens  to  fail.  3dly,  To  recover  money 
paid  to  one  acting  under  a  void  authority. 
4thly,  For  money  obtained  by  extortion  &c. 
Sthly,  For  money  embezzled,  of  which  a 
person  has  been  defrauded  by  cheating,  and 
6thly,  For  money  received  on  a  judgment 
which  is  afterwards  reversed.  If  the  pres- 
ent question  can  be  brought  within  the 
principle  of  any  of  these  cases,  it  must  be 
the  second. 

I  shall  here  make  a  concession,  which  will 
at  once  shew  the  full  extent  of  the  appli- 
cation which,  I  suppose,  may  be  made 
of  the  principle  authorised  under  this 
head.  If  the  assignor  have  no  interest  in 
the  thing  assigned,  as  if  he  be  not  entitled 
to  the  bond,  or  if  the  same  hath  been  before 
satisfied,  whether  with,  or  without  his 
knowledge.  I  will  not  question  his  liability 
in  this  form  of  action;  for  in  either  of  those 
cases,  there  is  a  total  failure  of  the  consid- 
erdtion.  He  receives  a  consideration  upon 
the  avowed  sale  of  something,  namely  a  debt 
due,  when  in  fact,  there  is  no  debt 
due  at  all,  or  if  due,  he  has  no  title 
whatever  to  receive,  or  to  dispose  of 
it.  So,  if  a  man  sell  any  other  chat- 
tel, to  which  he  has  no  title,  this 
action  will  lie  to  recover  back  the  money 
paid  for  it,  upon  the  principle,  that  the 
consideration  had  failed.  The  reason  is, 
that  in  all  sales  of  personal  property,  there 
is  an  implied  contract  on  the  part  of  the 
vendor,    that    he    has    a   right  to  make  the 


sale,  and  for  a  breach  of  this  implied  con- 
tract, assumpsit  to  recover  back  what  was 
paid  will  lie. 

But  the  implied  contract  goes  no  farther. 

If  the  assignor   have   a  title   to  the  debt  of 

which  the  bond  is  the  evidence,   there  is  at 

the  time,  an  existing,  and  valid  con- 

222  sideration  given.     A  future  *diminu- 
tion    or    loss  of    the  debt,    can  never 

upon  any  principle  relate  back  to  the  con- 
tract, so  as  to  destroy  it,  any  more,  than  the 
subsequent  death  of  a  horse  would,  or 
the  burning  of  a  house  in  the  possession  of 
the  vendee.  I  will  go  farther,  and  admit, 
that  if  the  assignor  be  guilty  of  fraud,  as 
bv  mistating  the  circumstances  of  the 
obligor,  or  even  by  concealing  them,  (if 
known  to  him)  he  might  be  liable;  not  be- 
cause the  consideration  had  failed,  but  on 
account  of  the  fraud. 

There  is  certainly  no  ground  to  create  an 
implied  assumpsit  that  the  assignor  will 
pay,  if  the  obligor  cannot.  An  implication 
of  this  sort  must  be  a  necessary  one,  or  such 
as  grows  essentially  out  of  the  justice  of 
the  case.  If  the  consideration  fail,  it  is  a 
just  and  natural  implication  that  the  money 
should  be  repaid ;  but  if  it  turn  out  to  be 
less  valuable  than  the  vendee  or  assignee 
supposed,  (the  vendor  being  clear  of  fraud,) 
it  is  only  an  unfortunate  speculation,  which 
the  vendee  must  bear.  Such  an  implication 
is  inadmissible  on  another  ground ;  because 
it  being  in  the  power  of  the  parties  to  stip- 
ulate for  such  a  responsibility,  their  silence 
on  the  subject,  is  strong  evidence  that  it 
was  not  intended. 

Bonds  are  as  much  articles  of  traflSc  as 
any  other  personal  property;  their  value 
depends  upon  the  ability  of  the  obligors  to 
pay,  and  of  the  assignee  to  wait  for  his 
money.  They  never  command  their  nomi- 
nal amount.  Consequently,  in  bargains  of 
this  kind,  the  purchaser  will  inform  him- 
self of  all  those  circumstances,  which  may 
enable  him  to  decide  upon  the  value  of  the 
bond;  if  he  deceive  himself,  he  has  no  per- 
son to  blame.  If  the  obligor  be  able  to  paj 
at  the  time  of  the  assignment,  but  from  an 
unexpected  accident  become  afterwards  dis- 
abled, ought  the  loss  to  fall  upon  the  as- 
signor, who  if  he  had  retained  the  bond, 
might  in  some  way  have  got  satisfied?  If 
the  assignor  can  be  made  liable  under  an 
implied  assumpsit,  in  case  the  obligor  can- 
not, with  equal  propriety,  would  he  be  lia- 
ble in  case  the  obligor  would  not  pay,  and 
this  would  assimilate  the  case  of  bonds  to 
bills  of  exchange  without  the  custom  which 
regulates  this  liability  in  the  latter  case, 
as    I  shall  presently  shew. 

There  is  a  much  stronger  reason,  why  the 
assignor  of  a  debt  not  legally  transferable, 
should  in  such  an  event  be  made  liable,  than 
in  a  case  of  this  sort;  for  in  that,  it  might 
with  some  plausibility  be  contended,  that 
since  the  debt  could  not  be  sold,  or  trans- 
fered,  the  assignment,  which  must  be  con- 
strued to  mean  something,  cculd  only  mean 
that  the  assignee  should  receive  the  money. 
But  the   assignment    of  a  bond  being 

223  necessary  to    transfer  *a   legal   right 
to  the   money,    its   use    is   apparent, 

and  leaves  no  room  for  presumption. 

I  have  thought  proper  to  consider  this 
question  upon  common   law   principles,  be- 
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fore  J  notice  those  cases   which   may    seem 
to  have  an  influence  upon  it. 

As  there  are  two  instances,  in  which 
the  assignor  of  a  negotiable  paper  may  be 
made  liable  in  default  of  payment,  they 
must  be  noticed,  and  examined ;  these  are 
the  cases  of  bills  of  exchange,  and  of  prom- 
issory notes.  The  right  of  recovery  in  the 
first  is  created,  not  by  the  common  law,  but 
by  the  custom  of  merchants.  The  common 
law  only  provides  the  remedy.  An  implied 
contract  between  the  assignee  and  the  as- 
signor is  created  by  the  law  of  merchants, 
which  when  once  established,  brings  the 
case  within  those  common  law  principles 
where  the  action  of  assumpsit  is  warranted. 
By  the  very  act  of  drawing,  a  man,  by  the 
mercantile  law,  is  understood  impliedly  to 
engage,  not  only  with  the  payee,  but  with 
every  subsequent  holder,  that  the  drawee  is 
to  be  found  at  the  place  at  which  he  is  de- 
scribed to  be,  that  if  the  bill  be  duly  pre- 
sented he  will  accept  it,  and  when  due,  that 
he  will  pay  it,  if  presented  in  proper  time. 

In  default  of  any  of  these  particulars,  his 
implied  contract  is  broken,  and  if  the  holder 
perform  the  implied  conditions  on  his  part, 
the  drawer  is  liable.  But  what  law,  what 
custom  has  sanctioned  the  presumption  of 
a  like  implied  contract  in  the  case  of  bonds? 
And  without  such  a  supposed  engagement, 
there  is  no  common  law  principle  to  warrant 
a  recovery.  The  law  of  merchants  is  in 
commercial  matters,  what  municipal  law  is 
in  the  common  transactions  amongst  men. 
We  cannot  fairly  reason  from  cases  governed 
entirely  by  that  law,  to  others  not  under 
its  influence.  As  to  promissory  notes,  the 
rig'ht  of  recovery  against  the  endorser  is 
expressly  given  by  the  statute  of  3d  and  4th 
Ann.  C.  9,  and  from  this  provision,  an  in- 
vincible argument  is  to  be  drawn  in  favor 
of  my  position ;  for  if  in  a  commercial 
country,  like  England,  it  was  necessary  for 
the  legislature  to  provide  a  remedy  against 
the  endorser  of  a'  promissory  note,  it  is 
obvious,  that  no  such  right  existed  at  com- 
mon law. 

Another,  and  a  still  stronger  argument  to 
prove  the  same  conclusion  is  furnished  by 
our  laws.  The  act  of  1748,  in  express 
terms,  provides  a  remedy  against  the  drawer 
or  endorser  of  a  bill  of  exchange,  authorises 
the  assignment  of  bonds  and  notes  of  hand, 
and  yet  is  silent  as   to   the  liability  of  the 

assignor. 
224  *The  same  subject    is   taken    up  in 

the  revision  of  the  laws  but  a  few 
years  past;  the  importance  of  this  sort  of 
neg-ociation  was  better  understood;  the 
statute  of  Ann  was  before  the  legislature, 
to  prove  that  legislative  aid  was  necessary 
to  produce  this  liability,  and  yet  no  such 
provision  was  made. 

I  hold  it  that  legislative  interference  is 
necessary ;  that  if  bonds  are  in  this  respect 
to  be  likened  to  bills  of  exchange,  some 
system  should  be  established  similar  to  that 
enacted  (if  I  may  use  the  expression)  by 
the  law  of  merchants.  For  I  would  ask, 
upon  what  conditions,  and  at  what  time  is 
this  responsibility  to  commence?  When 
does  the  action  accrue?  Is  a  demand  and  a 
refusal  sufficient;  Must  there  be  a  judgment 
and  execution?    Must  there  be  an  actual  in- 


solvency in  the  obligor  proved,  or  will  a  re- 
turn of  nulla  bona  suffice? 

If  the  court  determine  that  the  assignor 
is  liable,  there  will  be  a  necessity,  to  com- 
plete the  system,  that  all  these  points  be 
fixed;  for  else,  the  difficulties  which  attend 
this  question  will  be  rather  encreased  than 
diminished. 

The  mercantile  law  respecting  bills  of 
exchange  is  perfect  upon  this  subject;  the 
drawer  or  endorser  is  liable,  but  upon  cer- 
tain conditions;  the  bill  must  be  duly  pre- 
sented, then  protested,  and  afterwards, 
notice  thereof  given  immediately  to  the 
persons  who  are  to  be  charged,  which  gives 
them  an  opportunity  *  to  save  themselves. 
If  we  adopt  the  same  principle,  it  behoves 
us  to  borrow  the  same  regulations ;  and  the 
question  is,  if  this  be  the  work  of  a  legis- 
lative, or  of  a  judiciary  body?  I  think  it 
cannot  belong  to  the  latter. 

Wickham  for  the  appellee.  The  act  of 
Assembly,  by  authorising  the  assignment 
of  bonds,  does  in  effect  put  them  upon  the 
footing  of  other  negotiable  papers,  except 
in  one  particular  instance,  which  is 
specially  provided  for ;  I  mean,  the  right  of 
the  obligor  to  discount  against  the  assignee, 
payments  made  to  the  obligee  before  notice 
of  the  assignment. 

It  is  admitted,  that  in  the  case  of  a  bill 
of  exchange,  the  sndorser  is  liable;  but  it 
is  contended,  that  this  is  by  the  custom  of 
merchants.  I  believe  no  case  can  be  pro- 
duced to  support  this  idea ;  for  in  the  action 
against  the  drawer,  it  is  not  necessary  to  set 
out  the  custom,  as  it  is  in  an  action  against 
the  acceptor,  3  Bac.  ab.  614.  The  custom 
of  merchants  regulates  the  steps  necessary 
for  the  holder  to  pursue,  and  annexes  condi- 
tions which  if  not  performed,  may  defeat 
his  right  to  recover.  But  the  right  itself 
is  founded  in  common  law  principles. 
The  indorser  sells  to  the  indorsee,  the 
225  money,  of  which  the  bond  is  but  *the 
evidence,  and  impliedly  undertakes 
that  it  shall  be  paid;  if  not,  that  then  he 
will  make  it  good.  The  assignment,  like 
an  order  drawn,  is  evidence  of  so  much 
due  from  the  assignor,  in  case  the  money 
is  not  paid  by  the  obligor,  or  drawee. 
The  assignment  of  a  bond  is  in  the 
nature  of  an  order  drawn  by  the  creditor 
upon  his  debtor,  directing  him  to  pay 
to  the  assignee  the  contents  of  the  bond, 
with  this  single  difference ;  that  if  it  had 
been  an  independent  order,  not  transferring 
at  the  same  time  a  right  to  the  evidence  of 
the  debt,  as  well  as  to  the  debt  itself,  a  de- 
mand upon  the  drawee  and  his  refusal, 
would  entitle  the  payee  to  recover  of  the 
drawer;  for  without  acceptance,  the  payee 
could  maintain  no  action  against  the 
drawee.  But  the  assignment  of  the  bond 
itself,  conveying  not  only  a  right  to  the 
debt,  but  a  legal  right  to  sue,  the  assignee 
ought  to  pursue  the  obligor  as  far  as  he 
can,  before  he  resorts  back  to  the  assignor, 
because  such  would  naturally  be  the  under- 
standing of  the  parties  at  the  time  of  the 
transfer. 

When  bonds  are  endorsed  for  valuable 
consideration,  it  is  always  to  be  presumed, 
that  a  precedent  debt  was  intended  to  be 
thereby  discharged.  That  they  may  some- 
times be  sold,  I  shall  not  dispute,  but  there 
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are  so  many  cogent  reasons  against  such  a 
trafiQc,  that  it  is  never  to  be  presumed,  un- 
less the  contrary  appear.  A  bond  is  but  the 
evidence,  or  representative  of  money,  and 
therefore  may  properly  discharge  a  pre-ex- 
isting debt.  This  was  undoubtedly  the 
use  which  the  legislature  supposed  would 
be  made  of  bonds,  when  assignments  of 
them  were  permitted.  It  was  never  con- 
templated, that  they  were  to  become  a  sub- 
ject of  speculation.  If  a  bond  be  assigned 
in  consideration  of  a  precedent  debt,  it  will 
be  admitted  that  the  debt  is  not  thereby 
discharged  without  a  special  agreement  for 
that  purpose.  The  reason  of  this  will  ap- 
ply with  considerable  force,  even  to  the 
case  of  bonds  actually  sold.  It  is  the  pay- 
ment of  the  money,  not  the  bare  assign- 
ment which  forms  the  consideration  in 
either  case ;  if  the  money  be  not  paid,  the 
consideration  fails,  as  completely,  as  if  no 
such  debt  had  in  truth  existed.  Where  is 
the  difference  to  the  assignee?  The  ques- 
tion in  substance  is  always  the  same, 
namely,  has  the  assignee  received  the  con- 
sideration, for  which  he  paid  his  money? 
For  unless  he  has,  the  vendor  cannot  ex 
oequo  et  bono  retain  what  he  has   received. 

This  case  is  assimilated  (tho*  I  think  not 
very  aptly)  to  that  of  the  sale  of  personal 
property.  But  admit  the  likeness  for  a  mo- 
ment, and  the  argument  on  the  other  side 
will  not  be  thereby  strengthened.  One  man 
then  sells  to  another  a  horse,  or  so 
226  *many  bushels  ot  wheat  in  the  posses- 
sion of  a  third  person,  and  sends  an 
order  for  the  delivery ;  the  person  on  whom 
the  order  is  drawn,  has  the  property  actually 
in  possession,  but  afterwards  sells  it,  de- 
stroys it,  or  refuses  to  deliver  it  up.  Will 
not  the  vendor  be  liable,'  upon  his  implied 
contract,  not  only  that  tjfie  property  was 
his,  and  in  existence,  but  also  that  the 
holder  would  deliver  it  on  demand?  Such 
is  the  nature  of  an  assignment  of  a  bond, 
which  in  truth,  is  the  mere  transfer  of  so 
much  money  of  the  assignor's  lying  in  the 
hands  of  the  obligor;  it  is  not  the  sale  of 
the  paper  and  wax,  for  that  might  have 
been  sold  without  the  aid  of  the  legislature. 

No  argument  of  weight  can  be  drawn 
from  the  statute  of  Ann,  the  professed  ob- 
ject of  which,  was  to  assimilate  promissory 
notes  to  bills  of  exchange;  to  ascertain  the 
time,  and  terms  of  the  endorser's  liability. 

The  argument,  that  an  implied  agree- 
ment on  the  part  of  the  assignor,  cannot 
be  presumed,  because  the  parties  might 
have  expressed  it,  proves  too  much ;  for  it 
would  defeat  such  an  implication,  in  cases 
where  it  is  admitted  to  exist;  such  as  the 
implied  warranty  upon  the  sale  of  personal 
property ;  and  in  cases,  where  the  consider- 
ation happening  to  fail,  a  promise  to  repay 
the  money,  is  implied. 

As  to  the  difficulties  apprehended  by  the 
counsel  for  the  appellant,  they  are  not  in- 
surmountable. It  is  not  necessary  for  the 
court  to  specify,  at  what  period,  or  upon 
what  conditions  the  remedy  against  the  as- 
signor may  be  pursued.  It  is  sufficient,  if 
it  be  laid  down,  that  due  diligence  to  recover 
the  money  from  the  obligor  must  be  used ; 
and  what  is  due  diligence,  must  always  be 
a  fact  fit  for  the  determination  of  a  jury, 
upon  the  whole  evidence  submitted  to  them. 


Randolph  on  the  same  side.  I  shall  en- 
deavor to  shew,  that  the  liability  of  the  as- 
signor is  founded  in  common  law  principles. 
The  examples  of  implied  assumpsits  men- 
tioned by  Mr.  Washington,  are  entirely  cor- 
rect, but  I  cannot  perceive,  why  they  were 
enumerated,  unless  for  the  purpose  of  di- 
verting our  attention  from  a  general  prin- 
ciple, not  coming  literally  within  either  of 
those  mentioned  by  him,  but  which  must 
decide  this  question.  This  principle  is  laid 
down  by  lord  Mansfield,  in  the  case  of 
Moses  V.  M'Farlane,  2  Burr.  1008,  in  an- 
swer to  an  objection  against  the  defendant's^ 
being  obliged  to  refund  money,  which  he 
had  improperly  recovered  in  an  adversary 
suit.  I  will  quote  his  words:  **If  the  de- 
fendant be  under  an  obligation,  from  the 
ties  of  natural  justice,  to  refund,  the 
227  *law  implies  a  debt,  and  gives  this 
action,  founded  in  the  equity  of  the 
plaintiff's  case,  as  it  were  upon  a  contract."' 
Again,  he  lays  it  down,  that  this  action 
will  lie,  if  in  conscience  and  justice,  the 
defendant  ought  not  to  keep  the  money. 
Now  for  the  application  of  the  principle; 
if  the  debt  had  not  been  due  to  the  assignor,, 
it  is  admitted  that  he  would  have  been  lia- 
ble. Why?  Because  the  consideration  bar- 
ing failed,  the  assignor  ex  oequo  et  bono 
ought  not  to  keep,  what  he  had  received, 
and  he  is  presumed  to  have  contracted  to 
refund  it.  But  is  the  situation  of  the  as- 
signee better,  or  is  his  equity  less  cogent 
if  the  obligor  be  unable  to  pay?  In  both 
cases,  he  loses  the  thing  purchased,  and 
paid  for,  land  consequently,  in  both,  the 
consideration  has  failed.  Nor  is  the  situa- 
tion of  the  assignor  made  worse,  so  as  to 
create  in  him  an  equity,  strong  enough  to 
repel  that  of  the  assignee;  for  the  debt 
might  as  well  have  been  lost  in  the  hands 
of  the  former,  as  of  the  latter. 

The  only  difference  between  the  assign- 
ment of  bonds  in  England,  and  in  this 
country,  is,  that  in  the  former,  the  right  to 
sue  in  the  name  of  the  assignee  is  not 
transferred,  and  therefore  it  is  accompanied 
with  a  power  of  attorney.  If  the  money 
cannot  be  recovered,  it  is  not  questioned 
but  that  the  assignor  is  liable,  whether  he 
sold  the  claim  or  paid  it  away  in  discharge 
of  a  precedent  debt.  And  why  is  he  not 
equally  liable,  where  by  the  assignment,  he 
puts  it  in  the  power  of  the  assignee  to  use 
his  own  name,  instead  of  that  of  the  as- 
signor? 

It  is  supposed,  that  we  must  seek  to  shel- 
ter ourselves  under  the  likeness,  which 
bonds,  when  assigned,  bear  to  bills  or  stat- 
utary  notes.  I  disclaim  the  comparison, 
and  shall  consider  this  case  as  standing- 
upon  the  same  ground,  as  notes  ot  hand  did 
before  the  statute  of  Ann.  It  is  not  true, 
that  the  right  of  recovery  against  the  in- 
dorser,  was  created  by  that  statute ;  for  prior 
thereto,  the  assignee  had  only  to  demand 
the  money  from  the  drawer  of  the  note,  and 
on  refusal  he  was  at  liberty  instantly  to  sne 
the  indorser,  Lambert  v.  Oakes  1  Ld.  Ray. 
443.  It  may  possibly  be  said,  that  notes 
were  within  the  custom  of  merchants,  as 
well  as  bills;  but  this  is  not  the  case,  Kyd 
on  bills  12. 

I  do  not  consider  it  necessary,  that  a  suit 
should  be  brought  at  all  against  the  obligor; 
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for  if  upon  demand,  he  refuse  to  pay,  the 
assignee  may  pursue  his  remedy  against  the 
assignor,  as  in  the  case  of  promissory  notes 
at  common  law.  It  is  like  the  case  of  a 
covenant  to  make  a  good  title  to  lands, 
where,  if  it  be  not  in  the  power  of  the 
vendor  to  do  it,  the   vendee  may  sue 

228  immediately    *upon     the     covenant, 
without  waiting  the  issue  of  a  previ- 
ous suit  to  try  the  title. 

Many  difficulties  have  been  suggested, 
and  thrown  into  our  way,  which  tho'  they 
may  embarrass  us,  can  never  change  well 
established  principles.  I  will  attempt  to 
answer  them,  tho'  it  is  certainly  not  neces- 
sary. What  is  the  degree  of  diligence 
which  the  assignee  is  to  use,  in  demanding, 
or  (if  a  suit  be  necessary),  in  suin^  for  the 
money?  The  answer  is,  that  the  jury  will 
always  determine  that  question  upon  the 
circumstances  of  each  case ;  there  are  a  va- 
riety of  instances  in  which  the  law  has  de- 
termined what  is  convenient  time. 

It  is  asked,  can  all  the  assignors  be  sued, 
separately  or  together?  I  think  they  can- 
not. There  is  a  privity  of  contract  between 
the  assignor  and  his  immediate  assignee, 
and  consequently,  the  latter  can  go  no  far- 
ther back.  It  is  like  the  case  of  a  warranty, 
where  the  covenant  can  extend  only  to  the 
parties  immediately  contracting. 

Washington  in  reply.  The  argument, 
that  the  plaintiff  may  recover,  where  the 
defendant  has  received  money,  which  ex 
oequo  et  bono  he  ought  not  to  retain,  may 
prove  any  thing,  or  nothing  in  this  case. 
In  the  application  of  it,  the  counsel  are 
compelled  first  to  beg  the  question.  Is  the 
assignor  bound  in  conscience  to  refund? 
If  the  consideration  has  failed,  he  is;  but 
if  a  real  consideration  were  given,  he  is 
not.  It  is  contended,  that  the  considera- 
tion has  failed,  and  so  it  would  have  done, 
if  it  had  been  a  sale  of  a  horse,  which  in- 
stantly after  died.  If  the  thing  sold  had  a 
real  existence,  and  the  vendor  had  a  right 
to  sell,  the  subsequent  loss  of  the  debt  could 
no  more  bind  the  conscience  of  the  assignor, 
than  it  would  that  of  the  vendor  of  a  horse, 
in  the  case  supposed. 

The  assignment  is  resembled  to  an  order 
upon  the  obligor  to  pay.  The  likeness 
might  be  more  easily  discerned,  if  it  were 
the  case  of  a  paper  not  negotiable ;  for  then, 
it  could  only  be  construed  as  a  direction  how 
the  money  should  be  paid.  But  being  as- 
signable, the  obligee  sells  his  right  to  the 
bond,  in  the  same  manner  as  he  might  dis- 
pose of  his  right  to  any  personal  chattel 
whatever;  th£  implied  contract  is  the  same. 

The  case  of  Lambert  v.  Oakes,  as  reported 
in  Salk.  127—12  Mod.  244,  and  Holt.  Rep. 
117,  appears  to  have  been  that  of  a  bill  of 
exchange.  So  that  nothing  can  be  thence 
inferred,  to  do  away  the  strong  presump- 
tion, to  be  drawn  from  the  statute  of  Ann ; 
namely,  that  legislative  aid  was  necessary 
to  subiect  the  endorser. 

229  *ROANE,  J.— This  is    an  action  on 
the  case,  brought  by  the  assignee  Of  a 

bond,  to  recover  of  his  immediate  assignor, 
compensation  on  account  of  the  non  pay- 
ment of  the  bond  by  the  obligor.  The  first 
count  states  a  special  agreement  of  the 
assignor  to  be  liable  on  failure  of  payment. 
The  second,  states   the  liability,  as  a  legal 


inference  from  the  assignment  for  valuable 
consideration,  and  the  non-payment  by  the 
obligor.  The  third  count  is  for  money,  had 
and  received.  But  the  case  as  stated  by 
the  jury,  allows  no  ground  to  presume  a 
special  agreement,  and  therefore,  we  must 
decide  this  as  a  general  question.  That 
question  is,  whether  an  action  can  be 
maintained  against  the  assignor  of  a  bond, 
without  a  particular  undertaking  on  his 
part  to  insure  the  payment?  That  due  dil- 
igence was  used  by  the  appellees  to  recover 
the  money  from  the  obligor,  is  admitted 
by  the  verdict,  and  therefore,  this  circum- 
stance will  be  considered  as  forming  a  part 
of  the  case. 

In  the  cases  of  bills  of  exchange,  it  is 
admitted  on  all  hands,  that  an  action  will 
lie  against  the  drawer  or  endorser,  if  pay- 
ment be  not  made  by  the  drawee;  but  it 
is  contended,  by  the  counsel  for  the  appel- 
lant, that  this  arises  out  of  the  custom  of 
merchants.  As  against  the  acceptor,  the 
argument  is  correct.  He  undertakes  to 
pay  the  debt  of  another,  and  consequently, 
can  only  be  charged  in  a  special  action  on 
the  case,  founded  upon  the  custom  of  mer- 
chants. But  against  the  drawer  or  indor- 
ser,  indebitatus  assumpsit  will  lie,  because 
the  draft  in  itself  imports  a  debt  to  be  due. 
Promissory  notes,  stand  in  the  same  situa- 
tion, the  indorser  being  considered  as  a 
drawer.  It  is  on  account  of  the  privity 
between  the  indorsee  and  the  indorser,  that 
this  action  may  Jt>e  maintained.  The  action 
is  not  founded  on  the  bill  or  note,  but  upon 
the  implied  undertaking,  and  the  bill  or 
note,  is  evidence  only  of  that  undertaking. 
These  principles  owe  their  existence,  not 
to  the  custom  of  merchants,  but  to  the  com- 
mon law. 

Let  us  pursue  these  principles,  and  they 
will  give  light  to  the  further  investigation 
of  this  question.  The  case  of  promissory 
notes  will  be  an  important  guide,  and  there- 
fore it  will  be  proper  to  see,  how  they 
stpod,  previous  to  the  statute  which  it  is 
supposed  created  the  liability  of  the  indor- 
ser of  them.  Lambert  v.  Oakes,  is  most 
correctly  reported  in  Ld.  Ray  443,  as  the 
observations  made  by  Kyd  in  his  treaties  on 
bills  of  exchange,  page  109,  incontestably 
prove.  This  case  was  decided  antecedent 
to  the  statute  of  Ann,  and  was  conse- 
quently governed  by  the  principles  of 
the  common  law.  It  was  there 
230  *determjned  by  lord  Holt,  that  the 
indorsee  of  a  promissory  note,  might 
recover  against  the  indorser,  if  payment 
of  the  note  had  been  demanded  and  re- 
fused. It  would  seem  as  if  this  case  decided 
the  question.  Bonds  in  England,  are  not 
assignable,  and  therefore  stand  in  the 
same  situation  as  notes  of  hand  did  at  the 
time  when  this  case  was  determined.  I 
can  see  no  reason,  why  the  assignor  of  a 
bond  should  not  be  liable  in  the  same  man- 
ner, even  in  that  country,  tfai^ugh  I  do  not 
at  present  recollect  an3'  such  case. 

In  this  country,  the  assignee  of  a  bond 
acquires  a  legal  right  to  bring  suit  upon 
it,  and  to  receive  the  money,  discharged 
from  any  controul  of  the  assignor  over  the 
subject;  it  is  therefore  his  duty  to  bring 
suit.  The  assignment  does  in  itself  import 
a   debt   due  to    the    assignee,    and  there  is 
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the  same  privity  of  contract  between  the 
two  parties,  as  exists  in  the  cases  of  bills 
and  notes.  They  are  all  f^overned  by  the 
same  common  law  principle,  and  conse- 
quently, an  indebitatus  assumpsit  will  lie 
in  this  country  against  the  assignor  of  a 
bond,  in  the  same  manner,  as  it  will  in 
England  against  the  indorser  of  a  bill  or 
note.  The  object  of  our  law  was  not  to  de- 
feat this  common  law  remedy,  but  merely 
to  give  a  right  co  the  assignee  to  sue  in  his 
own  name,  which  otherwise  he  could  not 
have  done. 

The  same  common  law  principle  will 
extend  much  farther  than  the  case  now 
before  the  court.  I  have  no  doubt,  but  that 
it  will  reach  the  case  of  a  transfer  of  a  bond 
without  an  assignment,  and  that  the  trans- 
feree having  used  due  diligence  to  recover 
the  money,  may  maintain  an  action  against 
the  person  from  whom  he  obtained  it,  fo;: 
money  had  and  received ;  the  assignor  can 
defend  himself  only  by  an  express  stipula- 
tion to  the  contrary.  In  the  case  of  bills, 
transferred  -by  delivery  only,  it  is  laid 
down  in  1  Ld.  Ray,  442,  that  the  person 
making  the  transfer  ceases  to  be  a  party 
to  the  bill ;  that  it  is  a  sale,  and  the  seller 
not  bound  to  refund,  if  the  bill  be  not  paid. 
But  Kyd  in  his  treatise  on  bills  of  exchange 
page  60,  very  properly  observes,  **that  this 
is  only  true  in  the  case  of  a  demand  by  a 
subsequent  party,  when  several  have  inter- 
vened between  him  and  the  person  against 
whom  the  demand  is  made;  it  can  never 
apply  as  between  the  immediate  parties 
to  the  transfer ;  for  though  the  person  who 
has  given  the  money  for  the  bill  or  note 
cannot  recover  against  the  person  who  re- 
ceived it,  as  indorser,  he  may  recover  in 
an  action  for  money  had  and  received  for 
his  use,  as  the  transferer  must  be  un- 
231  derstood  to  undertake  for  the  *bill 
being  duly  paid."  This  is  certainly 
sound  doctrine.  I  am  for  affirming  the 
judgment. 

CARRINGTON,  J.— Independent  of  those 
principles  of  the  common  law,  which  create 
on  the  part  of  the  assignor  of  a  bond,  an 
implied  undertaking  to  pay,  if  the  obligor 
does  not,  the  general  understanding  of 
those  who  enter  into  negociations  of  this 
sort,  would  be  sufficient  to  make  the  as- 
signor liable.  The  assignee,  purchases 
principally  upon  the  credit  of  the  person 
from  whom  he  receives  the  bond.  He  is  not 
always  acquainted  with  the  obligor,  or 
with  his  circumstances. 

The  difficulties  which  were  mentioned  at 
the  bar,  are  not  insurmountable.  Whether 
due  diligence  had  been  used  by  the  assignee 
to  recover  against  the  obligor  would  neces- 
sarily be  a  matter  in  issue  between  the 
parties,  and  would  upon  all  the  circum- 
stances of  the  case  be  decided  by  the   jury. 

As  to  the  extent  of  the  assignor's  lia- 
bility, I  think  it  can  only  reach  the  sum 
actually  received,  in  case  the  obligor  is 
able  to  prove  it.  If  he  cannot  do  this,  it 
is  to  be  presumed  that  he  received  an 
equal  sum  with  that  due  upon  the  bond. 
If  incautiously,  the  consideration  actually 
received  be  not  stated  in  the  assignment, 
and  it  can  no  otherwise  be  proved,  a  court 
of  equity  is  open  to  the  assignor,  and  he 
may  there  seek  a  discovery  of   that  fact.       | 


As  to  the  lengths  which  it  behoves  the 
assignee  to  go  in  pursuit  of  the  obligor 
before  he  can  resort  to  the  assignor,  it  is 
unnecessary  to  lay  down  any  general  rule; 
it  may  suffice  to  say,  that  in  the  present 
case,  he  went  far  enough. 

LYONS,  J.— There  is  in  this  case,  but  a 
single  question  propounded  by  the  jury; 
which  is,  can  the  assignee  of  a  bond 
maintain  an  action  against  the  assignor, 
without  a  special  undertaking  by  the 
latter  to  insure  the  payment?  No  facts,  or 
circumstances  are  stated,  from  which  it 
can  be  presumed,  that  the  assignment 
was  conditional,  or  that  it  was  such,  as 
in  any  manner  to  discharge  the  assignor 
from  all  recourse  against  him. 

To  get  at  the  real  point  in  this  and  simi- 
lar questions,  we  should  first  settle,  what  is 
the  essence  of  the  contract  which  the  par- 
ties enter  into?  what  is  it  that  is  disposed 
of    by  the  one,  and   acquired  by  the  other? 

In  the  sale  of  lands,  the  vendee  purchases 
soil,  not  parchment.  If  it  be  a  bill  of  ex- 
change, a  note  of  hand,  or  bond,  it  is 
money  in  the  hands  of  a  third  person,  which 
is  given  in  exchange,  by  the  person  to 
whom  it  belongs,  for  another  sum  of  money, 
of  for  something  else  which  he  deems 
232  equally  valuable.  *The  paper,  is 
only  the  evidence  of  his  right,  and 
in  itself  has  no  intrinsic  worth.  In  this 
case,  we  are  to  presume,  that  a  full  consid- 
eration was  given,  which  could  not  have 
been  for  the  paper  and  wax,  but  for  the 
money,  which  the  bond  imports  to  belong  to 
the  assignor.  If  a  full  consideration  had 
not  been  paid,  that  might  have  been  a  cir- 
cumstance, from  which  the  jury  might  have 
inferred  a  special  agreement  on  the  part  of 
the  assignee,  to  take  the  bond  without 
recourse. 

The  right  of  the  assignee  to  resort  back 
to  him  from  whom  he  acquired  the  bond, 
is  bottomed  upon  principles  of  common 
law.  There  is  an  implied  agreement  by  the 
assignor,  that  the  money  which  he  sells, 
and  for  which  he  receives  an  equivalent, 
shall  be  received  by  the  purchaser,  as  much 
so,  as  if  any  personal  property  whatever 
were  the  subject  of  the  contract.  There 
is  no  reason,  why  an  implied  warranty 
should  not  exist  in  the  sale  of  bonds,  as 
well  as  in  the  sale  of  other  property. 

If  this  right  then  existed  antecedent  to 
the  act  of  1748,  which  made  bonds  assign- 
able, how  is  it  affected  by  that  law?  New 
rights  are  acquired  under  it,  and  the  in- 
con  veniencies  of  the  common  law,  which 
obliged  the  assignee  to  use  the  name  of 
the  assignor,  are  removed. 

But  this  is   obviously    intended    for   the 
benefit  of  the  assignee,  and  cannot  be  con- 
strued consistently   with    the   spirit  of  the 
law,  to  deprive    him   of  preexisting  rights. 
The  legislature  could   not  mean    to  provide 
him    with  a  new   remedy,    and  at  the  same 
time    to   lessen     the  security  which  he  be- 
fore   enjoyed,   nor  does  such  a  consequence 
grow  out  of  the  law.     It  was    strongly  in- 
sisted upon  at  the  bar,    that    such    a   con- 
elusion  was  fairly  to    be    made,    because  a 
remedy  against  the  assignor  was  not  given. 
The  answer  to  this  is,  that  it  was  not  nec- 
essary ;  and  since  it  is  not  expressly  taken 
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awaj,  it  still  continues  to  exist  as  it  did 
before  the  statute  was  made. 

Upon  the  whole  I  am  of  opinion,  that  the 
assignor  is  liable,  unless  there  be  some 
special  circumstances  to  shew  that  it  was 
not  so  intended  by  the  parties,  at  the  time 
the  assignment  was  made. 

Judgment  affirmed. 
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♦Norton  v.  Rose.* 

October  Term,  1796. 


Asslffmnents—AMlgnee  Takes  Subject  to  Equities. t— 

Tbe  assignee  of  a  bond,  thousrh  for  valuable  con- 
sideration and  without  notice,  takes  the  same, 
subject  to  all  the  equity  of  the  obliflror  against  the 
oblisree. 

This  was  a  bill  exhibited  in  the  High 
Court  of  Chancery  by  the  appellant,  to 
be  relieved  against  a  judgment  at  law  re- 
covered against  him  by  the  appellee,  upon 
an  assigned  agreement  for  the  payment  of 
money. 

The  equitv  stated  was,  that  the  plaintiff 
had  bound  himself  to  pay  to  George  An- 
derson, ;f450,  being  the  balance  supposed 
due  upon  a  settlement  of  account ;  that  he 
had  insisted  upon  certain  credits  for  money 
paid  by  Charles  Harris,  to  George  Ander- 
son, to  a  part  of  which,  he,  the  plaintiff, 
was  entitled.  But  that  the  plaintiff,  relying 
upon  Anderson's  assurances,  that  no  pay- 
ments had  been  made  to  him  by  Harris,  and 
that  he  was  insolvent,  executed  the  follow- 
ing agreement  viz:  '*We  John  H.  Norton 
and  George  Anderson,  have  this  day  en- 
tered into  a  final  settlement  of  all  our  ac- 
counts of  every  denomination  whether  in 
bonds,  open  accounts,  bills,  money,  or 
traffic  of  all  and  every  kind,  from  the  ear- 
liest period  to  this  day,  and  we  agree,  that 
there  shall  be  paid  to  the  said  George  An- 
derson by  the  said  Norton,  (as  soon  as  he 
can  possibly  effect  the  same)  ;f450,  which 
is  to  be  considered  as  full  payment  for 
every  debt  that  may  have  been  due,  and 
is  due  at  the  present  date  from  the  said 
Norton  to  the  said  Anderson,  as  also  for  all 
and    every    transaction    the  said  Anderson 


♦Picket  and  Morris,  was  first  arsrued.  and 
one  of  the  points  discussed  in  that  cause  in- 
volvinsr  the  only  question  in  Norton  and  Rose,  the 
latter  was  brought  on  before  a  decision  wassriven 
in  the  former. 

t  Ajslffnments— AssiiTHM  Takes  Subject  to  Equities.— 
Tbe  assignee  of  a  nouBesrotlable  chose  in  action 
takes  it  subject  to  all  the  equities  of  the  debtor 
airalnst  the  assiarnor  existinir  at  the  date  of  the  as- 
siisrnment  or  which  arise  after  the  assifirnment  and 
'before  the  debtor  has  notice  of  it,  although  the  as- 
silfirnee  has  taken  the  assiflrnment  for  v^lue,  bona JIde, 
and  without  notice  of  the  equity.  The  principal 
<:a»e  is  cited,  in  support  of  thi»  proposition  in 
Etberldfire  V.  Parker,  76  Va.  252;  Stebbinsv.  Bruce. 
-gtO  Va.  897;  Stoner  v.  Harris,  81  Va.  456:  Feazle  v. 
r>illard.  5  Leisrh  34;  Garland  v.  Rtcheson,  4  Rand. 
^60;  Mayo  v.  Giles.  1  Munf.  586,  587;  Vanscoy  v. 
Stinchcomb,  29  W.  Va.  275. 11 S.  E.  Rep.  931.  The  prin- 
cipal case  is  cited  in  Upham  v.  Brooks,  28  Fed.  Cas. 
sao:  Cabell  v.  Roarers.  6  Rand.  682.  See  monographic 
n^ff^.  on  "Assignments'*  appended  to  Ragsdale  v. 
Hairy.  9Gratt.  409.    See  Stockton  v.  Cook,  3  Munf.  68. 

Same— Construction  of  Statute— Suit  In  Asslfl:nee*s 
O^i^n  Name.— The  principal  case  is  cited  in  Gordon  v. 
Rlxcy,  76  Va.  704,  as  authority  for  the  proposition 
tbat  the  statute  authorlziufir  the  assignee  of  com- 
mon-law obligations  to  sue  in  bis  own  name,  was 
not  intended  to  abridge  the  rights  of  the  obligee. 
or  to  enlarge  those  of  the  assignee  beyond  that  of 
Hulng^  In  his  own  name.  The  principal  case  is  cited 
in  Caton  v.  Lenox.  5  Rand.  40,  42. 

-Bills  and  Notes— Bonds— Distinction  between. 


— See  the  principal  case  cited  in  Barksdale  v.  Fen- 
-wrlck,  4  Call  602,  609;  Dunlop  v.  Harris,  6  Call  58. 


has  had  with  any  person  in  which  the  said 
Norton  held  an  interest  in  any  manner 
whatsoever.  The  above  payment  to  be 
made  on,  or  before  the  1st  of  January 
next."  This  agreement  was  signed  and 
sealed  by  Norton,  who  at  the  same  time 
received  a  counterpart  thereof,  sealed  by 
Anderson. 

The  bill  further  states,  that  after  the  ex- 
ecution of  the  above  deed,  the  plaintiff 
drew  an  order  upon  Wilson  and  John  Nich- 
olas, in  favor  of  Anderson,  for  £^S0,  in 
discharge  of  the  sum  mentioned  in  the 
above  deed,  but  that  it  was  neither  accepted, 
paid,  nor  returned  to  the  appellant. 

The  bill  prayed  an  injunction  against 
a  judgment  obtained  upon  the  aforesaid^ 
agreement  by  the  defendant  Rose,  as  as-* 
signee  thereof,  to  be  allowed  all  dis- 
^  counts  which  he  could  make  appear 
z34  ^against  Anderson,  and  for  general 
relief.  An  injunction  till  further 
order  was  awarded. 

The  defendant  Rose  by  his  answer  denied 
any  notice  of  the  plaintiff's  equity,  at 
the  time  of  the  assignment  made  to  him, 
and  insisted  that  he  was  a  bona  fide  pur- 
chaser of  the  debt  in  question  for  valuable 
consideration  paid  to  Anderson. 

The  depositions  in  the  cause  established 
the  receipt  of  a  sum  of  money  by  Ander- 
son from  Harris;  but  no  proof  of  the  plain- 
tiff's title  to  any  part  of  it,  or  respecting 
the  order  drawn  upon  Nicholas,  was  ex- 
hibited. 

The  cause  being  set  down  as  to  the  de- 
fendant Rose,  (Anderson  not  having  an- 
swered,) the  court  delivered  the  following 
opinion,  *^that  the  order  stated  in  the  bill 
to  have  been  drawn  by  the  plaintiff  upon 
Wilson  and  John  Nicholas,  payable  to  the 
defendant  George  Anderson,  could  not  have 
been  legally  discounted  against  the  debt 
claimed  by  the  other  defendants  in  virtue 
of  the  deed  acknowledged  by  the  bill  to 
have  been  executed  by  the  plaintiff;  and 
that  the  plaintiff  cannot  set  off  against  the 
said  debt  any  equitable  demand  which  he 
may  have  a  right  to  claim  from  the  said  de- 
fendant George  Anderson."  The  bill  was 
dismissed  as  to  the  defendant  Rose,  and  the 
cause  continued  as  to  Anderson. 

From  this  decree,  Norton  appealed. 

Wickham  for  the  appellant.  The  ques- 
tion is,  whether  a  bond,  in  the  hands  of  an 
assignee  without  notice,  is  discharged  of  an 
original  equity  existing  against  it?  I  shall 
contend,  that  it  is  not.  1st,  Upon  general 
principles  of  law,  and  2dly,  upon  the  just 
construction  of  the  act  of  Assembly  which 
permits  bonds  to  be  assigned. 

The  assignment  of  a  chose  in  action, 
cannot  so  far  change  the  subject  of  nego- 
tiation, as  to  make  it  the  evidence  of  a 
debt  in  the  hands  of  an  assignee,  when  in 
truth,  no  debt  exists.  If  it  were  originally 
void,  the  assignment  cannot  give  it  valid- 
ity. 

The  case  of  Turton  and  Benson,  1  P. 
Will.  497,  is  conclusive  upon  this  point  to 
prove,  that  the  equity  which  was  origi- 
nally attached  to  the  bond,  follows  it  into 
the  bands  of  an  assignee,   with,  or  without 

notice. 
235  *The  ground  upon  which   this  court 

relieves    is,  that   the   plaintiff,  ought 
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not  in  equity  to  recover,  because  no  debt 
was  due.  The  assignment  can  only  tranS' 
fer  the  right  of  the  obligee,  and  will  not 
create  a  right. 

Thus  the  question  stands  upon  general 
principles;  but  2dly,  upon  the  just  con- 
struction of  the  act  of  1748,  Ch.  27,  {  7, 
there  is  less  room  for  maintaining  a  con- 
trary opinion.  The  law  after  authorising 
the  assignment  of  bonds,  and  permitting 
the  assignee  to  sue  in  his  own  name,  pro- 
vides, **that  in  any  suit  upon  such  bond, 
bill,  or  note,  so  assigned,  the  plaintiff 
shall  allow  all  discounts  that  the  defendant 
can  prove,  either  against  the  plaintiff 
himself,  or  against  the  first  obligee,  before 
notice  of  such  assignment  was  given  to 
the  defendant." 

The  act  makes  no  distinction,  between 
legal  and  equitable  discounts.  The  wordi. 
discount,  is  much  broader  than  payment, 
and  was  intended  to  let  in  the  obligor  to 
any  defence  against  the  assignee,  which 
he  might  have  set  up  against  the  obligee. 
Would  it  not  be  strange,  that  the  obligor 
should  be  protected  against  the  assignee, 
as  to  partial  payments  made  to  the  obligee, 
and  yet,  that  he  should  be  left  exposed  to 
his  entire  demand,  where  in  equity  no  part 
of  the  bond  was  due?  As  to  discounts, 
the  assignee  buys  at  his  peril,  and  conse- 
quently, it  becomes  his  duty  to  be  satisfied 
upon  that  subject,  before  he  concludes  the 
negociation.  At  the  same  time,  and  with 
equal  convenience  he  may,  and  ought  to 
know  from  the  obligor,  if  he  hath  any,  and 
what  objections  to  the  payment  of  the 
bond.  This  observation  is  intended  to  an- 
ticipate the  argument  of  inconvenience, 
which  may  probably  be  insisted  upon,  and 
to  shew,  that  bonds  were  not  considered 
by  the  legislature  in  the  same  light  with 
those  negociable  papers,  which  on  account 
of  their  use  in  mercantile  transactions,  are 
rendered  as  current  as  possible,  and  are 
on  that  account,  subject  to  different  rules. 
There  is  a  wide  distinction  between  bills 
of  exchange  and  bonds;  the  former  are 
drawn  for  the  transmission  of  money  from 
one  country  to  another;  they  pass  through 
many  hands,  and  if  every  person  who 
became  an  assignee,  were  under  a  neces- 
sity of  applying  to  the  drawer  and  indorsers 
to  know  whether  they  had  objections  to 
paying  the  bill,  it  would  stop  their  circula- 
tion altogether.  It  is  on  this  account,  that 
an  equity  originally  attached  to  a  bill,  does 
not  follow  it  into  the  hands  of  an  assignee 
without  notice.  On  the  other  hand,  bonds 
seldom  circulate  out  of  the  neighborhood 
in  which  they  were  created;  they  scarcely 
ever  travel  into  foreign  countries,  and 
there  is  therefore  little  or  no  incon- 
236  venience,  *in  gaining  all  necessary 
information  respecting  them,  from 
the  person  who  is  to  pay.  Whoever  there- 
fore takes  a  bond  without  enquiry,  takes 
it  upon  the  faith  of  the  assignor,  and  if  he 
be  deceived,  he  must  suffer  in  the  mean 
time  for  his  misplaced  confidence,  and 
seek  for  reparation  from  the  person  who 
had  deceived  him. 

Washington  for  the  appellee.  I  shall 
make  two  points;  1st,  That  the  appellant 
has  not  established  an  equity  of  any  sort, 
against    Anderson.     2dly,    if  he  had,    that, 


that  equity  would  not  follow  the  bond  into 
the  hands  of  an  assignee,  for  valuable 
consideration,  and  without  notice. 

The  first  point  depends  upon  the  evidence 
which  is  contained  in  the  record.  The  bill 
states,  that  the  appellant  was  entitled  to  a 
proportion  of  the  sales  of  certain  goods, 
which  were  put  into  the  hands  of  Charles 
Harris,  by  Anderson.  The  proof  is  com- 
plete as  to  the  delivery  of  the  goods,  and 
the  amount  for  which  they  were  sold;  but 
there  is  no  evidence,  that  the  appellant  had 
any  interest  in  them,  and  consequeotlj, 
this  important  fact  rests  altogether  upon 
the  allegations  in  the  bill. 

As  to  the  order  upon  Nicholas,  it  is  ex- 
posed to  the  same  observation ;  there  is  na 
evidence  respecting  it,  and  if  there  were, 
the  appellant  by  his  own  shewing  could 
set  up  no  equity  on  that  account:  for  he 
admits,  that  it  was  neither  accepted,  nor 
paid  by  the  drawee,  and  that  he  had  do 
funds  in  his  hands  belonging  to  the  drawer. 
So  that  notice  of  the  refusal,  or  the  return 
of  the  order  was  immaterial  to  the  appel- 
lant. 

The  second  point  is  new  in  this  court, 
and  of  great  importance  to  this  country,  in 
whatever  manner  it  may  be  decided.  It  is 
admitted,  that  in  the  case  of  bills  of  ex- 
change, the  indorsee  is  not  chargeable 
with  any  original  equity  attached  to  the 
bill.  It  is  equally  indisputable,  that  this 
principle  applies  to  all  negociable  papers 
in  England ;  and  the  law  of  this  state, 
which  makes  bonds  assignable,  brings, 
them  within  the  reason  an  influence  of  the 
same  principle.  The  application  of  this 
rule  to  bonds,  is  to  be  defended,  1st,  npoa 
the  policy  of  the  thing,  and  2dly,  upon  long 
established  maxims  which  prevail  in  this 
court. 

As  to  the  first,  it  is  not  difficult  to  fore- 
see, that  if  the  assignee  of  a  bond  must 
take  it  subject  to  any  concealed  equity 
which  may  be  attached  to  it,  the  negocia- 
bility  of  such  papers,  would  be  at  an  end. 
The  design  of  the  legislature,  in  making 
bonds  assignable,  was  to  create  a  kind  of 
circulating  medium,  in  order  to  supply  the 
want  of  real  money,  and  to  accom- 
237  modate  the  ^planters  of  this  country. 
But  if  it  be  necessary  for  the  person 
who  is  about  to  purchase  a  bond,  to  go 
from  one  part  of  the  state  to  the  other,  in 
search  of  the  obligor,  in  order  to  obtain 
information  concerning  its  validity,  be 
would  rather  relinquish  it  altogether. 

As  to  the  principle  itself,  it  is  inter- 
woven with  the  best  established  maxims 
which  prevail  in  courts  of  equity.  The  as- 
signee of  a  negociable  paper,  acquires  a 
legal  right  to  the  money,  of  which  the  paper 
is  the  evidence ;  of  course,  he  has  the  law 
in  his  favor.  The  obligor,  may  oppose  the 
demand,  by  the  equity  which  was  originally 
attached  to  it.  But  the  assignee  being 
a  purchaser  for  valuable  consideration,  and 
without  notice,  has  at  least  as  much  equity 
to  receive,  as  the  obligor  or  drawer  has  to 
withhold  payment.  The  equity  then  being 
equal,  the  law  must  prevail,  nay,  so  far 
does  this  principle  go,  that  in  contests  of 
a  merely  equitable  nature,  if  either  has  ob- 
tained an  advantage,  tho'  not  a  legal  one, 
the    court  will    not    deprive  him  of  it,  but 
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inrill  leave  him  to  make  such  use  of  it  as  he 
•can.  Brow.  Ch.  Rep.  301.  This  court, 
when  applied  to  for  relief  against  a  judg- 
ment obtained  by  the  assignee  at  law,  must 
be  assured  that  there  is  superior  equity  on 
the  side  of  the  person  asking  its  aid. 
But  if  the  parties  stand  equal  in  point  of 
♦equity,  it  will  not  interfere  between  them. 
It  is  admitted,  that  this  principle  applies 
to  bills  of  exchange.  When  notes  of  hand 
were  made  assignable,  they  became  of 
course  subject  to  the  same  rule,  not  on  ac- 
count of  commercial  considerations,  but 
because  they  were  thereby  brought  within 
a  rule  of  equity,  which  in  its  operation  is 
universal.  Cunning.  Bills  119.  But  where 
the  assignment  transfers  no  legal  right, 
there,  if  the  equity  be  equal,  he  who  has 
the  prior  equity  must  prevail.  Upon  this 
latter  rule,  the  cases  of  Turton  and  Benson, 
1  P.  Will.  4%,  10  Mod.  450,  and  Hill  and 
•Caillovel,  1  Vez.  123,  were  decided.  The 
assignment  of  a  bond,  in  England,  can  only 
pass  au  equity ;  the  meaning  of  it  is,  that 
the  assignee  is  to  have  all  equitable  ad- 
vantages from  it,  which  the  assignor  pos- 
sessed. But  if  he  had  no  equitable  right  to 
the    money,      he     could      transfer      none. 

Observe  how  the  principle  runs  through 
all  cases  coming  within  it,  tho'  totally  un- 
connected with  commerce. 

If  a  trustee  sell  land  to  a  third  person, 
for  valuable  consideration,  and  without 
notice  of  the  trust,  the  purchaser  is  dis- 
charged from  the  claim  of  the  cestui  que 
trust,  because  he  has  the  law  in  his  favor, 
and  has  also  equal  equity.  As  to  the  in- 
convenience of  this  doctrine  to  the 
238  obligor,  it  is  easily  avoided ;  he  *may 
give  notice  of  his  equity  in  the  pub- 
lic news-papers,  or  he  may  institute  a  suit 
against  the  obligee,  which  would  be  notice 
to  the  whole  world,  and  would  thereby  ren- 
der any  subsequent  assignee,  a  lite  pen- 
dente purchaser. 

Wickham.  It  is  admitted,  that  in  equity, 
bonds  were  assignable  before  the  act  of 
1748 ;  and  that  the  equity  originally  attached 
to  them,  followed  into  the  hands  of  an  as- 
signee. What  then  was  the  object  of  this 
law?  Not  to  render  bonds  subjects  of  com- 
mercial negotiations,  nor  to  make  them  an 
article  of  traflBc.  No  merchant  would  pur- 
chase a  bond,  unless  for  usurious  purposes, 
since  they  could  never  answer  the  end  of 
transmitting  money  to  a  foreign  country, 
as  bills  of  exchange  do.  The  obvious  in- 
tention of  making  bonds  assignable  was, 
to  prevent  circuity  of  action,  and  to  do 
away  the  necessity  of  accompanying  them 
with  powers  of  attorney,  as  formerly.  It 
enabled  men  more  easily  to  settle  with 
each  other,  the  debts  which  they  respec- 
tively owed.  A,  being  indebted  to  B,  and 
C,  to  A,  the  assignment  of  C*s  bond,  pre- 
vents the  necessity  of  more  than  one   suit. 

But  what  I  principally  rely  upon  is,  that 
the  act  of  Assembly,  by  allowing  the  obli- 
gor to  avail  himself  of  all  just  discounts 
against  the  obligee,  as  well  as  the  assignee, 
before  notice  of  the  assignment,  forms  a 
most  decided  difiference  between  the  case 
of  bonds,  and  bills  of  exchange.  In  the 
first  place,  it  affords  a  complete  answer  to 
the  inconvenience  which  is  so  much  relied 
upon  by  the  counsel  for  the  appellee,  if  the 


assignee  should  be  compelled  to  make  en- 
quiry before  he  receives  it,  and  which  it  is 
supposed,  would  tend  to  prevent  their  ne- 
gociability  altogether.  For  since  every 
shilling  of  the  bond  may  have  been  paid,  if 
the  assignment  be  accepted  without  en- 
quiry, as  to  that  point,  the  assignee  must 
sufiFer  for  his  neglect.  The  statute  there- 
fore, imposes  it  as  a  duty  upon  him,  to 
make  the  enquiry,  let  the  inconvenience 
be  what  it  may ;  or  if  he  do  not,  he  acts  at 
his  peril.  What  is  to  prevent  him  from 
extending  his  enquiries  to  other  circum- 
stances, respecting  the  validity  of  the 
bond?  When  it  is  considered,  that  nhis 
very  law,  speaks  also  of  bills  of  exchange, 
without  making  similar  provision  as  to 
discounts,  I  cannot  fail  to  deduce  this  prin- 
ciple from  it ;  that  the  legislature  consid- 
ered the  two  cases  as  entirely  dissimilar, 
and  by  making  bonds  assignable,  they  did 
not  thereby  intend  to  regulate  their  nego- 
ciability,  by  rules  which  by  the  law  of 
merchants  were  applicable  to  bills  of  ex- 
change. It  is  fair  to  contend,  that  if  the 
case  of  an  original  objection  to  the 
239  bond,  be  not  within  *the  letter  of 
this  law,  which  permits  discounts  to 
be  claimed,  it  is  within  the  spirit  and 
equity  of  the  provision.  If  the  obligor  be 
suffered  to  defeat  the  assignee  of  a  part  of 
his  claim,  by  proving  that  so  much  hath 
been  discharged,  what  should  prevent  him 
from  a  similar  advantage,  if  instead  of  its 
having  been  discharged,  it  had  never  been 
justly  due?  It  is  not  an  unusual  thing,  to 
consider  cases  which  are  not  strictly  within 
the  letter  of  a  statute,  to  be  within  the 
equity  of  it.  Thus  the  act  of  limitations, 
does  not  literally  apply  to  an  equitable  de- 
mand, since  it  speaks  only  of  actions  known 
in  course  of  law ;  yet  the  court  of  Chancery 
has  adopted  the  statute  by  analogy,  because 
suits  in  that  court,  are  equally  within  the 
equity  of  the  statute.  If  no  good  reason 
can  be  assigned,  for  distinguishing  be- 
tween legal,  and  equitable  discounts,  can 
it  be  supposed,  that  the  legislature  intended 
a  distinction? 

As  to  bills  of  exchange,  they  are  in  every 
respect  diflferent  from  bonds,  and  the  prin- 
ciple which  is  contended  for  as  applicable  to 
them,  may  be  supported  by  strong  rea- 
sons. They  are  always  remitted  to  foreign 
countries ;  they  there  pass  through  many 
hands,  and  answer  all  the  purposes  of  ac- 
tual money.  To  subject  them  to  legal,  or  to 
equitable  discounts,  would  defeat  their  use 
entirely,  and  of  course,  they  are  protected, 
by  the  law  of  merchants,  from  all  objections 
on  the  part  of  the  drawer  and  indor- 
sers,  whether  they  be  such,  as  were  origi- 
nally attached  to  them,  or  such,  as  might 
afterwards  have  arisen.  The  reason,  that 
notes  in  England  are  considered  as  being 
within  the  same  principle,  is,  that  the 
words  of  the  statute  of  Ann,  strongly  as- 
similate them  to  bills  of  exchange.  But 
above  all,  there  is  no  provision  in  that 
statute,  similar  to  that,  which  so  evidently 
distinguishes  the  case  of  bonds  from  bills 
by  our  law,  and  which  prevents  a  construc- 
tion, which  could  tend  to  assimilate  them 
to  each  other. 

It  is  attempted  to  remedy   the   inconver 
ience  which  the  obligor   must  labor  undc 
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if  the  principle  contended  for  be  correct, 
by  saying,  that  he  may  give  notice  of  his 
equity  in  the  public  news-papers. 

But  surely,  this  would  seldom  better  the 
situation  of  purchasers,  it  would  seldom 
afford  actual  notice  to  any  person,  and  it 
would  certainly  never  be  considered  as 
implied  notice. 

The  rule  that  where  equity  is  equal,  he 
who  has  the  law  in  his  favor  must  prevail, 
is  in  general  correct,  but  in  this  case,  it 
is  inapplicable.  The  equity  is  not  equal, 
because  it  being  the  duty  of  the  assignee 
to  inform  himself,  whether  the  bond 
240  *be  justly  due,  before  he  throws  away 
his  money,  he  can  never  be  permitted 
to  found  an  equity  upon  his  own  negligence. 
If  he  might  have  had  notice,  and  ought  to 
have  sought  it,  he  is  as  culpable  as  if  he 
had  actualljr  obtained  it.  As  to  Norton, 
the  same  charge  is  not  imputable  to  him. 
It  is  necessary  that  there  should  be  con- 
fidence between  man  and  man.  He  was 
himself  deceived  by  Anderson,  and  was  of 
course  a  stranger  to  the  injustice  which 
had  been  done  him.  I  admit,  that  if  a 
trustee  sell  land  without  notice  to  a  stran- 
ger, the  rule  is  as  it  has  been  stated.  But 
if  on  the  face  of  the  deed,  or  from  other 
circumstances,  the  purchaser  might  have 
ground  to  suspect  that  a  trust  existed,  he 
would  be  chargeable  with  the  equity  of  the 
cestui  que  trust,  on  account  of  his  neglect. 
The  case  of  assignees  of  a  bankrupt,  is 
more  analogous  to  this,  than  any  which 
the  opposite  counsel  has  cited.  The  legal 
estate  is  vested  in  them  by  the  assignment ; 
they  may  bring  suits  in  their  own  names, 
and  being  generally,  if  not  always  cred- 
itors, they  are  assignees  for  valuable  con- 
sideration. Yet  it  will  not  be  questioned, 
but  that  a  debtor  who  has  an  equity  against 
the  bankrupt,  may  set  it  up  against  the 
assignees. 

Randolph  on  the  same  side.  I  will  not 
bottom  the  arguments  which  I  shall  use, 
upon  the  policy  or  convenience  of  extending, 
or  of  limiting  the  negociability  of  bonds; 
but  at  the  same  time,  it  will  not  be  im- 
proper that  this  should  be  considered.  We 
see  that,  whilst  in  Great  Britain  notes  of 
hand  are  made  negociable,  it  is  not  deemed 
a  wise  measure  to  render  bonds  so.  The 
former  were  introduced  for  the  purposes 
of  internal  commerce,  and  having  been 
preceded  by  Goldsmith's  notes,  which  cir- 
culated like  bills  of  exchange,  it  was 
thought  wise  to  place  notes  of  hand  upon 
the  same  footing,  and  to  assimilate  them 
to  the  two  former.  But  can  it  be  supposed, 
that  at  the  time  when  bonds  were  made 
assignable  in  this  country,  it  was  intended 
to  increase  the  circulation  of  paper  credit? 
The  very  reverse  was  the  policy  which  gov- 
erned that  country,  to  whom  we  owed  the 
liberty  of  passing  laws.  In  the  year  1705, 
notes  of  hand  in  England,  assumed,  by 
legislative  authority,  the  high  ground  upon 
which  they  now  stand.  Yet  the  Assembly 
of  Virginia,  with  that  law  before  them,  did 
not  think  proper  \o  exalt  bonds  to  the  same 
station.  And  yet  this  law  of  our  own  coun- 
try, will  answer  all  the  beneficial  purposes 
for  which  it  was  made,  although  our  con- 
struction of  it  should  be  found  to  be  accu- 
rate. 
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*If  the  equity  be  subsequent  in  time 
to  the  creation  of  the  bond,  it  is  ad- 
mitted, that  it  attaches  itself  to  it,  and  ac- 
companies the  bond  into  the  hands  of  ao 
assignee.  Suppose  it  to  be  coeval  with 
the  bond ;  the  English  cases  prove  that  the 
same  consequences  follow:  Suppose  A 
gives  his  bond  to  B,  and  B  gives  a  like 
bond  to  A :  though  I  shall  assign  the  bond 
of  B  to  a  third  person,  yet  would  it  be  con- 
tended, that  B  might  not  ofFer  A's  bond  as 
a  discount,  notwithstanding  it  was  coeval 
with  his? 

The  legislature  of  1786  revise  this  sub- 
ject, and  pass  a  law  similar  to  that  of  1748; 
that  still  hold  out  protection  to  the  obligor, 
against  all  just  discounts  which  he  can  es- 
tablish against  the  obligee,  as  well  a& 
against  the  assignee,  and  they  again  sub- 
ject the  latter,  to  the  necessity  of  enquir- 
ing into  the  nature  of  the  debt  which  he  is 
about  to  purchase.  With  a  full  knowledge 
that  bills  of  exchange  were  exempt  from 
this  clog,  no  disposition  to  assimilate  the 
one  to  the  other  is  to  be  discovered.  Could 
language  have  expressed,  more  decidedly, 
the  legislative  construction  of  the  former 
law,  and  their  present  determination  to 
distinguish  these  negociable  papers,  from 
each  other?  They  say,  that  the  assign- 
ment of  bonds,  notes  &c.  shall  be  valid; 
meaning,  that  the  assignee  shall  thereby 
gain  a  legal  right  to  sue  in  his  own  name: 
and  this  was  the  sole  object  of  the  former, 
as  well  as  of  the  latter  law. 

But  it  is  particularly  worthy  of  observa- 
tion, that  though  notes  of  hand,  according 
to  the  statute  of  Ann,  were  placed  upon  the 
same  ground  with  bills  of  exchange,  and 
of  course  governed  by  the  same  rules,  that 
the  legislature  of  1748,  by  assimilating 
them  in  every  respect  to  bonds,  rendered 
them  unlike  to  bills  of  exchange  in  this 
country,  and  thereby  gave  a  convincing 
proof,  that  it  was  not  their  intention,  to 
suffer  bonds  to  be  governed  by  those  rules, 
which  applied  to  bilis.  And  after  such 
proofs  of  the  legislative  mind,  can  the 
court  by  any  principles  of  sound  construc- 
tion, suffer  a  case,  which  is  so  evidently 
within  the  spirit  and  meaning  of  the  law, 
to  be  without  the  operation  of  it ;  or  permit 
the  obligor,  to  avail  himself  of  a  discount 
against  part  of  the  debt,  and  yet  leave 
him  unprotected,  if  he  set  up  a  well  founded 
objection  to  the  whole. 

It  may  not  be  improper  in  me  to  mention, 
that  a  similar  question  with  this  has  been 
determined  by  the  supreme  court  of  Penn- 
sylvania, upon  a  law  of  that  state,  similar 
to  the  statute  of  Ann,  by  which  notes  of 
hand  were  made  assignable ;  but  the  strong 
words  in  that  statute,  '4ike  to  bills 
242  of  exchange'*  were  omitted  'in  the 
act  of  the  Pennsylvania  legislature; 
the  court  determined,  that  the  assignee  of 
a  note  was  chargeable  with  the  equity  orig- 
inally attached  to  it.     Ball.  Rep.  23. 

This  case,  though  not  authority  here, 
still  deserves  our  respect,  as  being  the  de- 
cision of  the  supreme  court  of  a  sister  state, 
and  as  shewing  the  opinions  entertained  in 
other  parts  of  the  union,  respecting  the 
former  policy  of  this  country,  upon  the 
subject  of  negociable  papers. 

If  we  ask,  what  have    been    the   British 
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decisions  upon  this  subject,  in  cases  of 
bonds,  it  is  agreed  on  all  hands,  that  the 
situation  of  the  assignee  is  in  no  respect 
better  than  that  of  the  obligee.  Turton  and 
Benson,  is  an  express  authority,  that  the 
assignee  is  considered  as  standing  in 
the  shoes  of  the  obligee,  because,  say  the 
judges,  it  is  his  fault  if  he  do  not  enquire 
into  the  validity  of  the  bond,  and  the  na- 
ture of  the  debt,  before  he  takes  the  assign- 
ment* 

But  it  is  insisted  that  the  principle  of 
that  case  is  inapplicable  to  the  present, 
because  the  assignment  of  a  bond  in  Eng- 
land, does  not  transfer  a  legal  right  to  the 
money.  It  is  obvious,  that  the  distinction 
is  not  a  sound  one,  for  since  by  the  rules  of 
equity  in  that  country,  and  by  the  laws  of 
this,  the  assignee  is  expected  to  enquire  into 
the  nature  of  the  debt  before  he  obtains 
an  assignment:  his  negligence  in  not  mak- 
ing that  enquiry  forbids  him  in  either 
case  to  say,  that  he  has  equal  equity  with 
the  obligor.  Of  course,  the  assignee's  legal 
right  will  not  avail  him,  since  by  his 
negligence  he  has  deprived  himself  of  that 
equity,  which  would  have  counterbalanced 
the  equity  of  the  obligor. 

If  this  case  be  considered  upon  principle, 
independent  of  authority,  nothing  can  be 
more  clear,  than  that  the  rule  laid  down  in 
Turton  and  Benson,  is  bottomed  upon  the 
soundest  reason.  For  what  could  be  more 
absurd  or  unjust,  than  that  a  bond,  how- 
ever fraudulently  obtained,  should  acquire 
a  binding  quality  by  passing  into  the  bands 
of  an  assignee,  when,  at  the  moment  of  the 
assignment,  it  was  invalid  or  ineffectual? 
B^ven  in  the  case  of  a  bill  of  exchange, 
(the  peculiar  favorite  of  British  courts,) 
if  it  be  drawn  for  a  gaming,  or  usurious 
consideration,  it  is  void,  as  well  in  the 
hands  of  an  indorsee,  as  in  those  of  the 
original  payee.  And  altho'  in  other  in- 
stances, where  the  same  principle  of  justice 
prevails,  it  is  compelled  to  yield  to  reasons , 
of  policy  founded  in  commercial  considera- 
tions, yet,  where  those  reasons  do  not  ap- 
ply, the  principle  can  never  be  done  away. 
If  bonds  be  not  essential  to  commer- 
243  cial  negociations,  as  *they  certainly 
are  not,  there  can  be  no  reason  for 
applying  the  same  rules  to  them  which 
prevail  in  cases  of  bills  of  exchange;  and  if 
so,  why  should  a  bond  which  has  been  paid 
ofiF,  which  was  obtained  by  duress,  or 
fraud,  be  more  binding  in  the  hands  of  the 
assignee,  than  it  was  previous  to  the  as- 
aig-nment?  In  every  point  of  view  it  seems 
clear,  that  not  only  English  decisions,  but 
the  municipal  regulations  of  our  own  coun- 
try, favor  the  doctrine,  that  an  original  or 
subsequent  equity  against  a  bond,  follows 
it  into  the  hands  of  an  assignee. 

Washington  in  reply.  The  principle,  that 
where  equity  is  equal,  he  who  has  gained  a 
legal  advantage  must  prevail,  is  admitted. 
But  it  is  denied  to  be  applicable  for  two 
reasons : 

1st,  That  the  assignee  has  not  equal 
equity : 

2d,  That  under  the  equity  of  the  act  of 
Assembly,  the  rule  is  in  this  case  to  be 
rejected. 

1st,  The  assignee  it  is  said  has  not  equal 
equity,    because    he   is  guilty   of*  culpable 


negligence,  in  not  enquiring  of  the  obligor 
before  he  takes  the  assignment,  into  the 
nature  of  the  debt.  This  however  is  a 
petitio  principii.  That  he  is  obliged  to 
make  the  enquiry  is  proved  by  no  case, 
except  that  of  Turton  and  Benson,  which 
can  only  apply,  where,  by  the  assignment, 
a  merely  equitable  right  passes.  In  such 
a  case,  the  assignor  can  only  dispose  of  a 
naked  equity,  and  of  course,  the  assignee 
can  acquire  no  greater  interest.  If  the 
former  has  not  an  equitable  interest  in  him, 
he  can  dispose  of  none.  The  posterior  equity 
of  the  assignee,  unsupported  by  a  legal 
right,  cannot  prevail  against  the  prior  and 
equal  equity  of  the  obligor.  It  is  this,  and 
not  the  neglect  of  the  assignee  which  de- 
feats his  equity :  in  a  case  of  that  sort,  the 
principle  of  caveat  emptor  applies  in  its 
full  force. 

But  why  is  not  the  indorsee  of  a  bill  of 
exchange  obliged  to  enquire?  The  answer 
is,  that  for  the  sake  of  commerce,  the  law 
of  merchants  does  not  require  it. 

I  must  allow  the  entife  credit  of  this  rea- 
son to  the  counsel,  since  there  is  no  case 
in  which  it  is  assigned  as  the  cause  of  the 
decision.  But  if  it  were,  it  will  apply 
with  almost  equal  force  to  bonds.  Though 
bills  are  used  for  the  purposes  of  remit- 
tance, and  are  therefore  paid  in  foreign 
countries,  yet  they  are  drawn,  and  gener- 
ally endorsed  in  this  country ;  so  that,  it 
will  be  as  easy  to  enquire,  of  the  drawer 
in  the  one  case,  as  of  the  obligor  in  the 
other,  into  the  circumstances  of  the  debt. 
But  why  should  inland  bills,  and  notes  of 
hand  be  governed  by  the  same  rule 
244  of  *law,  when  it  must  be  admitted, 
that  the  reason  assigned  as  to  foreign 
bills,  cannot  apply  to  these  cases,  more  than 
to  bonds? 

It  was  observed  by  one  of  the  court,  that 
the  reason  for  applying  the  rule  I  contend 
for  to  the  case  of  bills  of  exchange,  might 
be,  that  every  indorser  is  considered  as  a 
new  drawer;  consequently,  a  new  contract 
arises  which  might  discharge  the  pre-exist- 
ing equity.  With  submission,  I  cannot 
think  that  this  will  furnish  a  sufficient  rea- 
son. If  the  indorser  claimed  an  equity,  it 
might  be  so;  but  surely,  his  assignment 
could  not  discharge  the  prior  equity  of  the 
drawer,  merely  because  that  assignment 
created  a  new  contract  on  the  part  of  the 
indorser.  The  itidorser  is  so  far  a  new 
drawer,  that  he  obliges  himself  to  pay  the 
amount  of  the  bill,  in  case  the  drawee  do 
not.  But  the  drawer  is  not  privy  to  this 
latter  contract,  and  cannot  therefore  lose 
his  prior  rights,  because  the  indorsee  has 
gained  a  new  securit3'.  I  should  rather 
suppose,  that  if  this  consideration  could 
have  any  influence,  the  indorsee,  having 
obtained  additional  security,  will  have  less 
reason  for  defeating  the  equity  of  the 
drawer. 

But  why  does  the  principle  I  am  attempt- 
ing to  maintain,  extend  to  other  cases,  than 
the  transfer  of  choses  in  action?  For  ex- 
ample, an  absolute  conveyance  by  a  trus- 
tee, to  a  third  person,  without  notice;  a 
sale  by  a  mortgagee,  having  an  absolute 
conveyance,  though  in  fact  intended  only 
as  a  security  for  money,  to  a  stranger, 
without  notice ;  a  conveyance  by  the  vendee 
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of  land,  where  the  vendor  has  a  lien  upon 
it,  for  the  consideration  money ;  in  these 
cases,  the  equitable  rights  of  the  cestui  qui 
trust,  mortg:agor,  and  vendor,  are  defeated, 
and  yet  the  purchaser,  mig^ht  have  enquired, 
particularly  in  the  two  latter  cases,  of  the 
mortgagor  and  vendor,  if  they  had  any 
equitable  claims  to  the  land.  But  this  is 
not  necessary ;  and  yet  in  all  those  cases  the 
grantee  takes  the  land  discharged  of  the 
equity,  because,  having  acquired  a  legal 
title,  and  being  a  purchaser  for  valuable 
consideration  and  without  notice,  he  must 
prevail. 

For   what   reason   should   the  enquiry  be 
made?    The   bond   upon    the  face  of  it  fur- 
nishes no  cause   for  suspicion ;  the  obligor 
could    but   confirm    by   parol   declarations, 
what  he  had  before  solemnly  acknowledged 
under   his  hand  and  seal.     Suppose  the  en- 
quiry   in  this   case     had    been    made,    and 
Norton,  had  made  parol  declarations  similar 
to    those  expressed   in    the  bond,  he  being 
still  under  the  deception   which  his  counsel 
impute   to   him :  could   he  set  up  an  after- 
discovered  equity?    If  he  could,  then 
245      *the  enquiry    would  be  unavailing  to 
the  assignee ;  if  otherwise,  then,  the 
obligor  could   not  be  benefited  by  it.     The 
equity    which     the   obligor  may    have,    is 
always  coeval  with,  or  posterior  to  the  bond. 
If  coeval  with  it,  it  is  either  then,  or  after- 
wards known  to  the  obligor ;  if  then  known, 
it  is  a  fraud   upon   the  public  to  send    into 
circulation   a  negociable  paper,  which  may 
deceive  others,  and  therefore,  every  princi- 
ple of  equity  is  stifled  by  the   fraud :  if  not 
known,  but  suspected,  the  case  is  the  same; 
for  then,    the   bond  should   express  what  is 
suspected,    that   third    persons   may  not  be 
imposed    upon.     In    this  case,    Mr.  Norton 
states   in    his    bill,    that    he   knew   of  the- 
credit,  now   made   the  ground   work  of  hin 
application  for  relief  in  equity,  and  insisted 
upon    its   being  allowed;  but   that  he    was 
deceived  by  Anderson,  into  a  belief,  that  he 
was    not   entitled    to   it.     Why  then  did  he 
not  reserve  the  right  of  claiming  this  credit, 
in   case  he  should   afterwards  discover  that 
he  was  entitled  to  it,  and  by  a  memorandum 
on    the   bond,  give   notice   to  the  world,  of 
this   latent  equity?    The  charge  of  neglect 
therefore,    is   returned   upon    Mr.  Norton  *s 
hands,  and  his  counsel  very   well  know  the 
influence    it     will    have     in    defeating    an 
equity.     If   the  equity   be   neither  known, 
not  suspected  at  the  time  the  bond  is  given, 
then  the  principle  which  applies  in  all  con- 
tests de  damno  evitando,  must   be  resorted 
to:  it  is,  that  wherever  one  of  two  innocent 
persons   must  sufiFer,  by   the  act  of  a  third, 
he  who  hath  enabled  such  third  person  to  oc- 
casion the  loss,  must  sustain  it.     Lickbarro 
V.  Mason,    2  Durnf.  and   East  63.     As  soon 
as    the   equity   is    discovered,    the    obligor 
should  immediately  give   notice  of  it;  this 
may   easily   be  done   in  the   public  prints, 
or  by  suit.     Amb.  Rep.  66.     But  the  answer 
to  this  remedy  is,    that  the  bond  may  have 
been    previously   assigned,    if  so,    then  the 
enquiry  would  not  have   bettered  the  situa- 
tion of  the   assignee,  or  of  the  obligor,  for 
the  latter,  must   then    have   acknowledged, 
what  he  had  before  done  with  more  solem- 
nity, that  he  knew  of  no  equity  against  the 


bond :  If  not  previously  assigned,  then  the 
notice  would  prevent  its  transfer. 

On  the  other  hand,  the  trouble  and  iDcon- 
venience  of  making  the  enquiry,  and  the 
difficulty  of  proving  the  re-acknowledg- 
ment, would  put  a  stop  to  the  negociabilitj 
of  bonds,  &  would  entirely  defeat  the  in- 
tention of  the  law  which  made  them  assign- 
able. 

It  is  contended,  that  it  is  essential,  that 
the  parties  to  a  bond  should  have  confidence 
in  each  other.  Be  it  so ;  but  let  it  also  be 
conceded,  that  he  who  places  the  confidence, 
should  take  the  consequences  of  having 
misplaced  it,  and  not  seek  to  throw 
246  *it  upon  a  third  person,  who  was  not 
privy  to  the  transaction.  In  commer- 
cial matters,  confidence  is  peculiarly  neces- 
sary ;  and  yet  this  court  determined  in  the 
case  of  Hooe  and  Harrison  v.  Oxley  and 
Hancock,  (ante  vol.  1,  p.  19, )  that  if  an 
agent,  who  is  authorised  to  draw  bills  for 
special  purposes,  abuses  the  trust,  and  mis- 
applies the  money,  the  principal  who  gave 
the  confidence  must  suffer. 

It  is  said,  that  the  statute  of  Ann,  assim- 
ilates notes,  to  bills,  by  the  expressions  it 
uses.  It  declares,  that  they  may  be  assigned 
like  bills,  but  it  does  not  assimilate  them  in 
any  of  their  consequences,  or  collateral 
points. 

It  is  then  contended.  2dly,  That  this 
case  is  within  the  equity  of  the  act  of  As- 
sembly, which,  it  is  said,  essentially  dis- 
tinguishes it  from  the  cases  which  have 
been  cited  respecting  bills,  notes  &c. 

There  is  an  apparent  inconsistency  in  the 
arguments  respecting  this  law.  It  is  obsti- 
nately insisted  upon,  that  the  equity  origi- 
nally attached  to  a  bond,  would  follow  it 
into  the  hands  of  an  assignee,  upon  princi- 
ples unaffected  by  this  law;  if  so  why  was 
this  law  made? 

The  legislature,  when  engaged  in  the 
business  of  altering  a  general  principle  of 
law,  are  not  to  be  supposed  ignorant  of  the 
full  extent  of  that  principle.  If  without 
legislative  interference  the  obligor  could 
not  have  protected  himself  against  an  as- 
signee even  for  actual  payments  made 
before  notice  of  the  assignment,  (and  that 
he  could  not,  was  evidently  the  sense  of  the 
legislature,  otherwise  their  interference 
was  unnecessary, )  much  less  could  he  set 
up  an  original,  and  concealed  equity;  for 
the  former  case,  an  express  provision  is 
made.  There  is  no  ambiguity'  in  the  lan- 
guage of  the  proviso,  nor  is  it  even  con- 
tended, that  the  case  of  an  original  equity 
comes  strictly  within  it.  But  it  is  contend^ 
to  be  with  the  spirit  of  the  proviso.  There 
are  cases,  I  admit  where  it  is  justifiable  to 
take  liberties  of  this  sort,  with  the  words 
which  the  legislature  uses :  but  there  should 
be  an  apparent  necessity  for  it,  and  I  hold 
it  to  be  always  unwarrantable,  if  a  reason 
for  excluding  the  case  which  is  sought  to 
be  constructively  included,  can  be  assigned. 
A  little  reflection,  will  furnish,  a  satisfac- 
tory reason  for  the  discrimination,  between 
posterior  discounts,  and  original  equity. 

In  the  first,  the  obligor  has  done  what  by 
the  terms  of  his  contract  he  had  stipulated 
to  perform.  He  has  made  partial  payments, 
or  has  entirely  discharged  the  debt;  it  was 
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his  duty  to  do  this;  and  therefore,  he 
who  is  about  to  purchase,  ought  to 
247  ^suppose  that  to  have  been  done, 
which  the  contract  stipulated  to  be 
•done;  here,  there  is  a  cause  of  suspicion 
growing  out  of  the  instrument  itself,  strong 
enough  to  prompt  an  enquiry,  and  if  the 
assignee  be  hardy  enough  to  calculate 
against  this  reasonable  presumption  incon- 
sequence of  the  confidence  he  may  repose 
in  the  obligor,  it  is  perhaps  not  improper 
to  leave  him  to  his  recourse  against  the 
person  who  has  deceived  him. 

But  it  is  far  otherwise  with  respect  to  an 
original  equity.  To  presume  that  the  debt 
was  never  due,  would  be  to  form  a  conclu- 
sion against  the  words  of  the  contract 
itself,  which  import  the  contrary.  The 
obligor  has  declared  the  debt  to  be  due,  and 
that  he  will  pay.  This  solemn  acknowl- 
edgment of  its  justice,  he  has  confirmed 
with  his  signature  and  seal.  If  it  were  not 
due,  he  would  not,  and  certainly  ought  not 
to  have  obliged  himself  to  pay  it,  and  that 
too  in  a  manner  calculated  to  deceive  those 
who  trust  in  this  declaration.  It  is  not 
enough  to  say  that  he  was  ignorant  of  the 
objections  to  the  claim  at  the  time  he  gave 
the  bond,  or  was  imposed  upon  by  the  ob- 
ligee ;  it  was  his  duty  to  investigate  the 
subject,  before  he  sent  forth  a  negociable 
paper,  which  in  every  change  it  underwent, 
possessed  the  power  of  deceiving,  and  of 
injuring  fair  purchasers.  In  this  case,  the 
assignee  could  have  no  cause  to  suspect  an 
original  equity  contrary  to  the  express 
letter  of  the  contract.  To  enquire  of  the 
obligor,  if  he  meant  the  reverse  of  what  he 
has  declared,  would  be  an  absurdity,  which 
the  legislature  could  never  mean  to  require 
of  the  assignee.  The  difference  between 
discounts,  and  an  original  equity,  is  this ;  in 
the  first,  the  assignee  purchases  upon  the 
faith  of  the  obligee,  since  nothing  but  his 
assurances  could  repel  the  natural  conclu- 
sion, that  payment  had  been  made;  in 
the  latter,  he  purchases  upon  the  faith  of  the 
obligor,  that  the  debt  was  due  when  the 
bond  was  executed,  because  he  has  said  so, 
and  that  in  the  most  solemn  manner. 

The  legislature  therefore,  were  influenced 
by  the  strongest  motives  to  make  the  dis- 
crimination. 

If  the  legislature  state  a  particular  case, 
and  might  by  apt  language  have  expressed 
themselves  generally,  if  they  had  meant  to 
do  so,  it  is  too  much  like  legislating,  for 
the  court  to  make  a  construction  broader 
than  the  words  which  are  used  will  war- 
rant. 

If  an  original  equity  had  been  intended, 
the  proviso  would  have  permitted  the  ob- 
ligor, **to  make  any  defence  in  law  or 
equity,  which  he  might  have  made,  in  case 
no  assignment  had  been  made,"  and  it  is 
contended,  that  the  court  should  construe 
the  word  discount,    so  as  to  mean  the  same 

thing. 
248  *It   is   said,  that   the  act  of  limita- 

tions, though  it  does  not  extend  to 
the  courts  of  equity  in  express  terms,  is 
nevertheless  adopted  by  analogy.  This  is 
true ;  and  I  do  not  object  to  courts  of  equity 
permitting  the  obligor,  to  avail  himself  of 
discounts  against  the  assignee,  in  the  same 
manner,    as   he   might  at  law ;  what  I  con- 


tend is,    that  neither  courts  of  law,  nor   of 
equity,  can  extend  the  construction  of   the 

?roviso,  beyond  the  fair  meaning  of  it. 
^he  act  of  limitations  is  restricted,  or 
rather  disregarded  in  equity  in  many  cases ; 
but  it  is  never  extended  beyond  the  periods 
prescribed  by  the  law. 

No  two  cases  can  be  more  unlike,  than 
this,  and  the  case  of  assienees  of  a  bank- 
rupt ;  in  the  latter  case,  the  assignees  are 
merely  trustees,  and  are  no  more  entitled  to 
avoid  an  equity  against  the  bankrupt,  than 
the  bankrupt  himself  would  have  been. 

ROANE,  J.— There  are  some  points  in 
this  cause,  which  are  not  controverted  by 
either  side.  It  is  admitted,  that  upon  the 
principles  of  the  common  law,  a  chose  in 
action  is  not  assignable;  that  is,  the 
assignment  does  not  give  to  the  assignee, 
a  right  to  maintain  an  action  in  his  own 
name. 

It  is  also  conceded,  that  in  England,  the 
assignee  of  a  bond,  takes  it  charged  with 
every  species  of  equity,  which  was  attached 
to  it  in  the  hands  of  the  obligee.  If  a  dif- 
ferent principle  prevail  in  this  country,  it 
must  grow  out  of  the  acts  of  Assembly, 
which  authorised  the  assignment  of  bonds. 
The  acts  of  1730,  and  1748,  upon  this  sub- 
ject, are  precisely  the  same  as  to  the  present 
question.  I  should  have  been  glad  to  have 
seen  the  act  of  1705,  but  I  have  not  been 
able  to  meet  with  it.  This  case,  depends 
upon  the  just  construction  of  the  act  of  1748. 
The  intention  of  it,  was  to  alter  the  com- 
mon law,  so  far  as  it  prevented  bonds  from 
being  assigned,  and  to  give  to  the  assignee, 
a  right  to  sue  in  his  own  name,  in  the  same 
manner,  as  the  obligee  might  have  done. 

It  was  not  intended  to  abridge  the  rights 
of  the  obligor,  or  to  enlarge  those  of  the 
assignee,  beyond  that  of  suing  in  his  own 
name ;  and  since  it  is  clear,  that  prior  to  this 
law,  an  original  equity  attached  to  the  bond, 
followed  it  into  the  hands  of  the  assignee, 
this  law,  does  not  expressly,  nor  by  impli- 
cation, destroy  that  principle.  Notes  of 
hand  are  now  assignable  in  England,  and  it 
is  admitted,  that  the  assignee  is  discharged 
of  any  equity,  which  existed  against  the 
assignor,  unless  the  note  was  given  for 
an  usurious,  or  for  a  gaming  considera- 
tion. 
249  *The  reason  of  this,  is  not  that  the 
principle  attached  to  them  as  a  legal 
consequence  of  their  being  made  assign- 
able, but  because  this  rule  for  commercial 
purposes,  applied  to  bills  of  exchange;  and 
the  statute  of  Ann,  declaring  notes  assign- 
able, in  like  manner  as  bills  of  exchange, 
shewed  an  intention,  as  it  was  supposed, 
to  render  the  former,  as  highly  negociable, 
and  as  current  in  internal,  as  the  latter  was 
in  external  commerce.  The  act  of  our  As- 
sembly, embraces  equally  the  subject  of 
bonds  and  notes,  but  contains  no  expres- 
sions tending  to  induce  a  belief,  that  the 
making  them  assignable,  was  intended  for 
purposes  of  commerce.  The  design  cer- 
tainly was,  to  make  them  transferable  to  a 
certain  extent;  the  provision  points  out  the 
limits  of  their  negociability,  and  fixes  a 
strong  mark  of  distinction  between  them, 
and  bills  of  exchange.  As  to  the  latter,  they 
were  always  assignable,  and  the  indorse- 
ment  transferred   a    legal  right   to  the  in- 
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doraee.  They  did  not  owe  this  quality  to 
statutory  provisions,  and  of  course,  they 
continued  within  that  principle  which  had 
attached  to  them,  and  of  which  they  were 
not  deprived  by  any  statute. 

Lord  Mansfield  lays  it  down  in  the  case  of 
Peacock  v.  Rhodes,  Dougl.  636,  **that  the 
holder  of  a  bill  of  exchange,  or  promissory 
note,  is  not  to  be  considered  in  the  light 
of  an  assignee  of  the  payee.  An  as- 
signee must  take  the  thing  assigned, 
subject  to  all  the  equity  to  which  the 
original  party  was  subject:  if  this  rule 
applied  to  bills  and  promissory  notes,  it 
would  stop  their  currency."  So  in  Cun- 
ningham's laws  of  bills  of  exchange,  p.  65, 
the  Chancellor  refused  to  relieve  against 
the  assignee  of  a  bill, '  ^  because  it  would  tend 
to  destroy  trade,  which  is  carried  on  every 
where  by  bills  of  exchange,  and  he  would 
not  lessen  an  honest  creditor*s  security." 
And  we  are  informed  by  Domat,  131,  Tit. 
16t  i  4,  p.  231,  that  the  covenant  which  passes 
between  the  person  who  gives  the  money, 
and  him  who  undertakes  to  remit  it  to 
another  place,  hath  in  it  some  particular 
character  which  distinguish  it  from  other 
kinds  of  covenants,  that  seem  to  have  some 
resemblance  with  it. 

It  is  therefore,  not  because  the  indorsee 
is  an  assignee  of  the  legal  right  to  such  bills 
and  promissory  notes,  that  the  equity  is 
bared  by  the  indorsement,  bat  because  of 
their  quality  as  a  currency,  and  from  the 
necessity  of  adopting  such  a  principle,  for 
the  convenience  of  trade  and  commerce 
with  respect  to  such  currency.  But  bonds, 
are  not  to  be  considered  as  a  currency,  and 
within  the  reason  of  the  principle  laid  down 
in  Peacock  and  Rhodes ;  for  that  principle 
is  founded  upon  commercial  consider- 
250  ations  ^altogether,  and  not  upon  a 
distinction  between  legal,  and  equi- 
table assignments. 

With  respect  to  the  proviso  in  the  act  of 
1748,  it  contemplates  legal  discounts  only. 
The  words,  ^^the  plaintiff  shall  allow  all 
discounts  which  the  defendant  can  prove," 
were  meant  to  extend  those  discounts  be- 
yond the  credits  which  might  be  endorsed 
on  the  bond;  and  the  latter  words,  ^^befoxe 
notice  of  such  assignment  was  given  to  the 
defendant,"  were  meant  to  restrain  the  dis- 
counts to  such  as  existed  prior  to  notice  of 
the  assignment.  This  enlarging  and  re- 
straining proviso  was  necessary,  in  order 
to  express  clearly  the  meaning  of  the  legis- 
lature; but  neither  the  proviso,  nor  any 
other  part  of  this  act,  was  intended  to  ex- 
tend to,  or  to  abridge  equitable  discounts, 
which  were  not  in  the  contemplation  of  the 
legislature  who  made  this  law. 

The  inconvenience,  which  it  is  appre- 
hended will  result  from  rejecting  the  appli- 
cation of  the  principle  contended  for,  is 
certainly  not  real,  or  if  it  be,  it  was  not  so 
considered  by  the  legislature.  The  as- 
signee, it  is  admitted,  takes  the  bond  at  his 
peril,  so  far  at  least,  as  the  possible  claim 
of  the  obligor  to  discounts  may  extend.  If 
he  chuse  not  to  encounter  this  risk,  or  to 
repose  entire  confidence  in  the  obligee,  he 
must  enquire  of  the  obligor,  and  from  him 
obtain  information,  respecting  (at  least) 
this  part  of  the  subject.  With  the  same 
convenience,  may  the  enquiry  extend  to  any 


equitable  objections  attached  to  the  bond. 
The  two  cases  are  precisely  within  the  same 
reason,  and  I  can  discover  no  principle  of 
policy  or  justice,  which  should  so  widelj 
distinguish  them.  The  assignee  of  a  note 
given  by  an  infant,  feme  covert,  or  for  a 
gaming,  or  usurious  consideration,  does  not 
take  it  discharged  of  those  objections,  but 
the  contrary.  In  those  cases,  as  well  as  in 
respect  of  discounts,  he  must  take  care 
what  he  purchases ;  he  acts  at  his  peril,  and 
must  therefore  act  with  caution.  For  what 
reason  then,  shall  an  equity,  originally  in- 
corporated with  the  bond,  and  which  should 
destroy  its  obligation,  be  discharged  in  the 
hands  of  an  assignee?  The  provision  of 
this  act  has  long  governed  the  assignment 
of  bonds,  and  it  is  but  of  late  years  that  the 
existence  of  such  a  principle  as  has  been 
contended  for  in  this  cause,  has  been 
thought  of,  as  applicable  to  bonds  and 
notes.  This  consideration,  though  it  would 
not  direct,  has  much  weight  in  confirming 
the  opinion  which  I  clearly  entertain  upon 
this  subject.  The  appellee  may  suffer  in 
consequence  of  it ;  but  this  is  preferable  to 
the  establishment  of  a  principle,  which  may 
produce  great  public  mischief,  and  injus- 
tice. 
251  ^Although   I   am  clear  in  the  opin- 

ion, that  an  equity  existing  against  a 
bond,  is  not  lost  or  extinguished  by  an  as- 
signment for  valuable  consideration  and 
without  notice,  yet  it  may  be  lost  by  length 
of  time  or  other  circumstances.  In  this 
case  however  it  does  not  appear,  when  the 
deception  practised  by  Anderson  was  found 
out  by  Norton,  or  that  Norton  delayed  an 
unreasonable  length  of  time,  in  coming^ 
forward  to  assert  his  equity.  It  is  true, 
that  his  interest  in  the  goods  sold  by  Har- 
ris is  not  established  in  the  proof,  but  the 
ground  of  the  Chancellor's  decree,  beings 
wrong,  it  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  so  as  to 
let  in  Mr.  Norton  to  the  proof  of  his  equity. 
The  decree  so  far  as  it  respects  the  order 
on  Nicholas,  with  reference  to  the  present 
appellee,  I  think  is  right. 

CARRINGTON,  J.— To  consider  this  case 
upon  general  principles;  the  question  is, 
whether  an  equity,  originally  attached  to  a 
bond,  follows  it  into  the  hands  of  an  as- 
signee without  notice.  In  England,  notes 
of  hand  were  not  assignable,  until  the  3d 
and  4th  of  Queen  Ann,  so  as  to  enable  the 
assignee  to  bring  a  suit  at  law  in  his  oivn 
name.  Courts  of  Equity  were  of  course 
resorted  to,  where  the  maker  of  the  note 
was  not  precluded  from  setting  up  any 
equitable  defence,  which  he  might  have. 
Frequent  attempts  were  made  by  the  bank- 
ers and  traders,  to  bring  them  within  the 
custom  of  merchants,  and  to  place  them 
upon  the  same  footing  of  negociability  with 
bills  of  exchange.  But  the  judges  still  crn- 
sidered  them  merely  as  evidences  of  debt. 
At  length,  the  statute  was  procured, 
conformably  with  the  wishes  of  the  trading 
part  of  the  community,  making  them 
assignable,  in  like  manner  as  bills  of  ex- 
change. The  likeness  thus  strongly  sanc- 
tioned by  legislative  authority,  produced 
similar  decisions  in  cases,  where  their 
negociability  were  concerned. 
But    no  efforts   were   made   in    favor  of 
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bonds,  and  they  remain  in  the  same  situa- 
tion in  Kngland,  as  they  stood  at  common 
law. 

This  country  was  then  a  part  of  the  Brit- 
ish empire,  and  our  legislature,  assimilated 
its  laws,  to  those  of  the  mother  country,  so 
far,  as  our  local  situation  and  state  of 
society  authorised  it.  In  1705,  shortly 
after  the  English  statute  passed  respecting 
notes  of  hand,  the  Assembly,  passed  a  law, 
authorising  the  assignment  of  bonds  and 
notes.  This  law,  I  cannot  meet  with,  but 
it  was  repealed  by  proclamation  in  1730, 
and  in  the  same  year,  another  law  was  en- 
acted, exactly  similar  to  the  act  of 
252  *1748.  With  the  English  statute  be- 
fore their  eyes,  the  legislature  did  not 
chuse  to  adopt  it  altogether,  or  to  introduce 
into  it  a  principle,  which  should  defeat  the 
equity  of  the  obligor,  as  it  was  secured  to 
him  at  common  law.  Those  expressions  in 
the  statute,  which  assimilated  notes  to  bills 
of  exchange,  were  omitted  in  our  law,  and 
in  the  room  of  them,  others  were  introduced, 
which  established  an  opposing  principle. 
The  negociability  of  bonds  and  notes,  was 
qualified  and  restricted  within  bounds,  con- 
sistent with  the  commercial  station  of  this 
country.  There  was  no  necessity  for  ex- 
alting those  kinds  of  paper  to  the  high 
ground,  on  which  the  commercial  world  had 
placed  bills  of  exchange,  and  the  whole 
complexion  of  the  law  shews,  that  it  was 
intended  to  be  avoided.  The  doctrine 
which  has  been  stated  and  relied  upon,  as 
applicable  to  foreign  bills  of  exchange,  is 
consequently  inapplicable  to  the  present  dis- 
cussion. These  considerations  have  pro- 
duced conclusions  in  the  public  mind,  as  to 
the  construction  of  the  law  in  question,  the 
very  reverse  of  what  has  been  contended  for 
by  the  counsel  for  the  appellee.  I  should 
be  unwilling  to  unsettle  these  long  formed 
opinions,  unless  the  expressions  of  the  law 
rendered  it  absolutely  necessary. 

That  a  bond  fraudulent  and  void  in  its 
creation,  cannot  be  cleansed  of  its  impu- 
rity, and  rendered  valid  by  assignment  is 
settled  by  the  case  of  Turton  and  Benson 
and  has  uniformly  been  so  decided  in  the 
courts  of  this  country.  No  man  can  by  the 
mere  act  of  assignment  transfer  a  greater 
interest  than  he  holds ;  dispose  of  an  inter- 
est where  he  has  nothing,  or  make  good 
and  valid,  that  which  was  originally  vicious 
and  void.  In  this  enlightened  age  though 
former  decisions  are  rejected,  and  a  new 
mode  of  attaining  justice  is  discovered. 
But  is  it  true,  that  the  means  are  adequate 
to  the  object?  It  is  urged  as  a  reason  for 
the  rejection  of  former  opinions  upon  this 
subject,  that  they  tended  to  impose  decep- 
tions upon  the  public,  and  to  cramp  com- 
merce, by  destroying  the  negociability  of 
bonds  and  notes.  As  it  strikes  me,  they 
rather  tend  to  prevent,  than  to  countenance 
those  frauds,  and  if  the  other  consequences 
will  follow,  it  is  preferable  to  sacrificing  a 
majority  of  the  public,  to  th?  averice  and 
injustice  of  a  few.  But  I  cannot  perceive, 
how  commerce,  or  that  sort  of  it  which  is 
most  useful  to  society  can  be  injured.  That 
their  negotiability  will  be  restrained  I 
admit,  but  they  will  answer  the  purposes 
for  which  the  law  intended  them,  by  facil- 
itating* the  collection  of  debts   and   thereby 


affording  a  convenient,  and  desirable 
accommodation  to  the  people  of  this  coun- 
try. 
253  *The  case  now  under  consideration, 
comes  fully  within  those  principles 
which  seem  to  me  correct.  Norton  and  ' 
Anderson  were  concerned  together  in  trade, 
and  upon  a  settlement  of  accounts,  Norton 
claimed  a  credit  for  the  proceeds  of  a  quan- 
tity of  goods  in  the  hands  of  Harris.  But 
Harris  assuring  him  that  he  had  received 
no  part  of  those  proceeds,  Norton,  unsuspi- 
cious of  the  truth,  gave  his  bond  .  for  the 
balance  as  it  stood.  Rose,  it  is  admitted, 
was  a  fair,  bona  fide  purchaser  of  the  bond. 
He  is  chargeable  only  with  neglect;  he 
might  and  ought  to  have  satisfied  himself, 
that  the  debt  was  justly  due  before  he  re- 
ceived it.  If  upon  an  enquiry,  Norton  had 
assented  to  the  payment,  or  acknowledged  he 
had  no  objections  to  it,  this  would  have 
deprived  him  of  his  equity  against  Rose. 
It  was  easy  for  any  person  wishing  to  take 
an  assignment  of  the  bond,  to  make  the 
enquiry ;  they  would  know  at  once,  where 
to  make  the  application.  On  the  other 
hand,  Norton  could  not  give  a  special  no- 
tice to  the  person  who  was  about  to  obtain 
it  and  the  public  papers  would  afford  a  very 
uncertain  channel  of  information. 

Upon    the    whole   I  am   clear  that  the  de- 
cree is  erroneous  and  ought  to   be  reversed. 

LYONS,  J.— This  has  been  truly  said,  to 
be  a  cause  of  considerable  importance, 
on  account  of  the  precedent  to  be  estab- 
lished. In  order  to  discover  the  legislative 
intention,  when  the  act  of  1730  (of  which 
that  of  1748  is  an  exact  copy,  as  to  this 
question,)  was  passed  and  to  comprehend 
more  clearly  the  consequences  of  the  con- 
struction contended  for  by  the  appellee,  I 
shall  consider  this  case  as  if  it  had  bc^n  to 
be  decided  upon  at  that  time.  If  Norton 
had  given  this  bond  before  assignments 
were  sanctioned  by  legislative  authority,  it 
is  admitted  to  all  hands,  that  his  equity 
would  have  followed  the  bond,  into  the 
hands  of  an  assignee.  If  so,  is  it  possible 
that  the  legislature  could  have  meditated  so 
much  injustice,  as  to  exclude  him  from  set- 
ting up  an  objection  to  the  debt,  which  but 
for  the  law,  he  might  have  made?  Could 
it  mean  to  protect  fraud,  and  to  give  valid- 
ity to  an  instrument,  which  was  originally 
void  and  founded  in  deception?  Whatever 
would  then  have  been  the  construction  of 
the  law,  must  be  the  construction  of  it  at 
this  day.  I  mention  this  to  shew  that  the 
legislature  by  making  bonds  assignable,  did 
not  thereby  mean  to  deprive  the  obligors  of 
any  equitable  objections,  which  they  might 
have  to  them.  Until  this  act  passed,  bonds 
were  not  assignable.  Bills  of  exchange 
could  not  answer  the  purposes  of 
254  internal  negociation,  ^between  the 
planters  and  the  merchants;  the 
former  from  their  situation,  were  under  a 
necessity  of  having  credit  from  the  latter, 
and  to  secure  this,  it  was  deemed  proper  to 
make  bonds  assignable,  by  which  means, 
the  factors,  who  often  took  them  in  their 
own  names,  were  enabled  to  pass  them 
away  in  the  purchase  of  commodities,  or 
might,  when  necessary,  transfer  them  over 
to  their  principals.  This  history  of  bonds 
will_evince,  that  as  there  was  no  necessity. 


731 


2  WASH. 


•  Virginia  Rbports,  Annotated. 


266-266 


so  it  never  could  have  been  the  legislative 
intention,  to  give  to  them  all  the  high 
privileges  attached  to  bills  of  exchange,  and 
particularly  that,  which  has  been  contended 
for  by  the  appellee.  Independent  of  this, 
the  law  upon  the  face  of  it,  repels  a  con- 
struction, calculated  to  deprive  the  obligor 
of  his  equitable  objections.  It  saves  to  him 
the  right  of  opposing  the  claim  by  all  just 
discounts  which  he  can  make,  and  conse- 
quently could  not  mean  to  deprive  him  of 
an  equity,  strong  enough  to  invalidate  the 
whole  claim.  The  law,  so  far  from  being 
designed  to  grant  favors  to  the  assignee,  is 
calculated  to  protect  the  obligor ;  the  former, 
is  obliged  to  admit  all  discounts  against  the 
obligee,  and  at  his  peril  to  give  notice  of 
the  assignment,  under  the  penalty  of  being 
bound  by  payments  made,  after  the  obligee 
has  parted  with    his  right  to  receive  them. 

The  accuracy  of  the  principle  laid  down 
by  the  appellee's  counsel  is  not  questioned; 
its  application  to  this  case  is.  For  since  it 
is  admitted,  that  if  the  law  had  not  per- 
mitted the  assignment  of  bonds,  an  equity 
existing  against  the  obligee  would  have 
accompanied  the  bond  into  the  hands  of 
an  assignee,  the  single  enquiry  which 
remains  is,  does  the  law  take  away  this 
right,  previously  possessed  by  the  obligor? 
I  have  endeavored  to  shew,  that  so  far  fiom 
doing  this,  the  law  itself  displays  a  careful 
attention  to  the  rights  and  interest  of  the 
obligor. 

The  arguments  which  were  used  to  assim- 
ilate this,  to  the  case  of  a  bill  of  exchange 
and  promissory  note,  are  totally  without 
foundation.  The  reason  of  the  law  as  ap- 
plicable to  those  cases,  is  not  founded  upon 
the  principle  stated  by  the  counsel  for  the 
appellee,  but  upon  considerations  altogether 
of  a  commercial  nature. 

Upon  the  whole,  I  concur  in  opinion  with 
the  other  judges. 

The  opinion  and  decree  of  the  court,  was 
entered  as  follows:  **The  Court  is  of  opin- 
ion, that  an  assignee  of  a  bond  or  obliga- 
tion, takes  the  same,  subject  to  all  the 
equity  of  the  obligor,  and  that  the  appel- 
lant ought  to  be  allowed  to  set  off 
255  *and  discount  against  the  debt  claimed 
by  the  appellee  as  assignee  of  George 
Anderson,  the  other  defendant  in  the  decree 
named,  an3'  equitable  demand  respecting  the 
said  debt,  which  he  had  a  right  to  claim 
from  the  said  George  Anderson,  the  origi- 
nal obligee.''  Decree  reversed  with  costs, 
and  the  cause  remanded  to  the  High  Court 
of  Chancery  for  further  proceedings  to  be 
had  therein,  according  to  the  principles  of 
this  decree.  

Picket  V.  Morris. 

October  Term,  1796. 

Prsctice— Instructions— Refusal— Brror.*— If  the  Court 
be  applied  toby  either  Hide  to  instruct  the  jury, 
or  to  reserve  a  point,  or  to  direct  a  special  verdict, 
It  is  error  in  them  to  refuse. 

•Practice— Instructions  — Refusal— E  rror.  —To  re  fuse 
relevant  instructions  which  rigrhtly  propound  the 
law.  Is  error  In  the  court  below,  for  which  the  Judsr- 
ment  must  be  reversed.  4  MIn.  Inst.  (3d  Ed.)  1084, 
1085,  citing  Picket  v.  Morris,  2  Wash.  2.%:  Brooke  v. 
Younsr.  3  Rand.  106:  Dimmett  v.  Eskridge.  6  Munf. 
311:  Wells  V.  Washington,  6  Munf.  B32;  Early  v.  Gar- 
land. iSGratt.  9,  14:  Baltimore  &0.  R.  R.  Co.  v.  Laf- 
fertys.  14  Gratt.  486-87;  Smith  v.  Carrinsrton,  4 
Cranch  02. 


Asslgrnment—Dlscountt— Waiver— Case  at  Bar.— i  be- 

InflT  Indebted  to  M..  afterwards  obtains,  by  assisrn- 
ment.  the  bond  of  M.  to  an  equal  amoant  He  offers 
a  discoant,  which  M.  declines,  supposing  he  had  an 
equitable  objection  to  the  payment  of  his  bond  in 
the  possession  of  S.  S.  assigns  over  that  bond  to  P. 
for  valuable  consideration,  and  without  notice, 
under  all  the  circumstances  of  the  case,  the  con- 
duct of  M.  was  not  a  waver  of  his  right  to  discouni, 
and  he  was  at  liberty  to  oflF-set  the  bond  of  S, 
against  his  bond  assigned  to  P. 
Equity  Jurljdlctlon—Rellef.$— Wherever  a  case  is 
fully  and  fairly  tried  in  a  Court  of  Law,  the  de- 
cision is  so  far  binding,  that  it  can  only  be  ex- 
amined by  an  appellate  Court.— Chancery  cannot 
interfere.  But  if  the  Court  of  Law  refuse  to 
decide  points  of  law,  or  to  reserve  them,  it  will 
submit  such  points  to  the  Jury,  and  they  decide 
inequitabb',  Chancery  may  interfere. 

In  the  year  1785,  Morris,  purchased  from 
Littlepage,  the  moiety  of  two  thousand 
acres  of  land  in  Kentucky,  at  the  price  of 
;f600,  and  give  his  bond  for  ;f400,  payable 
at  a  future  day,  and  a  note  of  hand  for 
;f  200,  which  has  been  discharged.  Johnson, 
had  an  equitable  title  to  the  other  moiety 
of  this  land,  under  a  former  contract,  but 
upon  this  condition,  that  he  should  allow 
Littlepage,  or  those  claiming  under  him,  to 
take  choice  of  either  of  the  two  tracts  on  pay- 
ing the  difference  in  value  between  them. 
In  1786,  Littlepage,  assigned  this  bond  to 
Stockdell,  at  which  time,  Morris,  was  a 
creditor  of  Stockdell  by  bond,  in  a  sum, 
very  little  short  of  the  amount  of  the  one 
which  he  had  given  to  Littlepage.  Stock- 
dell, proposed  a  discount  of  the  two  bonds 
to  Morris,  which  the  latter  refused,  in  con- 
sequence of  the  pendency  of  a  suit  against 
him,  Littlepage  and  others,  by  Johnson,  in 
the  state  of  Kentucky,  claiming  a  convey- 
ance of  an  undivided  moiety  of  the  2000 
acres  of  land,  instead  of  a  separate  tract, 
with  the  difference  in  value  between  such 
tract,  and  the  first  choice  which  Morris,  by 
his  contract  with  Littlepage  had  a  right  to 
make.  After  this  refusal,  Morris  instituted 
suit  against  Stockdell  upon  his  bond,  and 
recovered  a  judgment.  Stockdell,  assigned 
Morris's  bond  to  Picket,  but  whether  be- 
fore, or  after  the  judgment  obtained  by 
Morris,  does  not  certainly  appear. 

Picket,  instituted  a  suit  upon  this  bond 
against  Morris,  in  the  County  Court  of 
Henrico.     At  the  trial   of   that   cause,    the 

counsel  of  Morris  offered  Stockdell's 
256      bond  as  a    discount,    and  moved  *the 

court  to  instruct  the  jury  upon  the  law 
arising  from  the  facts  in  evidence  before 
them,  or  by  other  means  to  reserve  the 
points  for  their  future  decision,  and  for  this 
purpose,  tendered  a  statement  of  the  facts, 
requesting  the  court  to  alter  them  if  neces- 
sary, so  as  to  reserve  the  case.  The  court 
declined,  or  neglected  giving  any  opinion 
upon  either  point. 


The  principal  case  is  cited  with  approval  in  Gor- 
don v  City  of  Richmond,  83  Va.  489,  2  S.  E.  Rep.  T»: 
Brooke  v.  Young,  3  Rand.  112;  Osborne  v.  Francis, 
38  W.  Va.  323.  18  S.  E.  Rep.  505.  See  Shelton  v.  Cocke. 
3  Munf.  191,  and  monographic  note  on  "Instructions" 
appended  to  Womack  v.  Circle,  29  Gratt  192, 

tAsslgnment— Assignee  Takes  Subject  to  Equltles.- 
The  a.ssignee  takes  the  bond,  not  only  subject  to  all 
discounts,  according  to  the  terms  of  the  statate,  but 
to  all  equities  to  which  it  was  subject  In  the  hands 
of  the  obligee.  Qarland  v.  Richeson.  4  Rand.  S9. 
citing  Norton  v.  Rose,  2  Wash.  233;  Picket  r.  Morris,  i 
Wash.  255;  Stockton  v.  Cooke.  3  Munf. «.  The  princi- 
pal case  is  cited  in  Cabell  v.  Rogers,  6  Rand.  582.  See 
foot-note  to  Norton  v.  Rose,  2  Wash.  883,  and  Wrthe. 
p.  50. 

^Equity  Jurisdiction— Relief.— The  principal  case  is 
distinguished  in  Terrell  v.  Dick,  1  Call  &60,  o51. 
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The  legality  of  the  diacouot ;  the  equity 
of  Morris  against  the  bond  In  question;  and 
the  subject  of  notice  to  Picket  of  both  or 
either  of  those  objections,  were  subjects 
discussed  before  the  jury;  and  the  court 
refusing  to  interfere,  they  found  a  verdict 
for  Picket,  the  plaintiff  at  law. 

The  defendant  Morris,  moved  for  a  new 
trial,  (this  being  the  second  trial  of  the 
cause, )  but  the  court  were  divided  in  opin- 
ion. Afterwards,  a  fifth  magistrate,  who 
had  sat  during  the  trial,  came  upon  the 
bench  and  the  motion  was  renewed,  but  was 
soon  afterwards  dropt.  The  defendant  then 
exhibited  a  bill  to  the  same  court  praying 
for  an  injunction,  at  which  time,  Picket, 
agreed  to  stay  execution  for  a  month,  that 
the  defendant  might  have  an  opportunity 
of  applying  to  the  Chancellor,  for  an  in- 
junction, which  he  afterwards  did. 

Morris  filed  his  bill  in  the  High  Court  of 
Chancery,  praying  to  be  relieved  against 
this  judgment,  principally  upon  the  ground 
of  the  debt  due  to  him  from  Stockdell,  which 
had  not  been  allowed  him  as  a  discount  in 
the  trial  at  law. 

Picket,  in  his  answer  to  this  bill,  states 
himself  to  have  been  a  fair,  bona  fide  pur- 
chaser of  the  bond  in  question,  without  no- 
tice of  any  disputes  relative  thereto,  or  of 
the  appellee's  right  to  any  discounts.  That 
he  paid  Stockdell  for  the  said  bond,  in 
money  certificates  and  other  public  securi- 
ties, a  sum  exceeding  the  value  of  this 
bond,  which  excess,  created  a  debt  from 
Stockdell  to  him,  which  has  been  con- 
siderably encreased   by  other  advances. 

Whether  the  County  Court  refused  to 
grant  the  injunction  applied  for  by  Morris, 
or  whether  the  motion  was  withdrawn  in 
consequence  of  the  offer  made  by  Picket,  of 
staying  execution  for  a  month,  does  not 
certainly  appear  from  the  record. 

One  witness  proves,  that  the  appellant 
applied  to  him  to  know  what  objection  the 
appellee  had  to  the  payment  of  this  bond ; 
the  witness  informed  him  that  the  appellee 
had  discounts  against  it,  and  also  mentioned 
the  dispute  about  the  Kentucky  land:  upon 
which  the  appellant  replied,  ''that  he  would 
have  nothing  to  do  with  the  bond."  The 
witness  does  not  state  whether  this  conver- 
sation took  place  before  or  after  the 
257  assignment,  *but  concludes  from 
Picket's  reply,  that  it  was  prior  to  it. 
It  does  not  appear  when  the  assignment 
was  made.  The  High  Court  of  Chancery, 
upon  a  hearing  of  the  cause,  dissolved  the 
injunction  as  to  £26:  13:  3,  with  interest 
thereupon  from  August  1786,  after  deducting 
therefrom  the  costs  of  that  court,  and  de- 
creed the  injunction  to  stand  and  be  per- 
petual as  to  the  residue,  and  that  Morris 
should  assign  to  Picket  the  judgment  ob- 
tained by  him  against  Stockdell;  the  bill 
as  to  Littlepage  was  dismissed  with  costs. 
From  this  decree  Picket  appealed. 

Marshall  for  the  appellant.  The  first 
question  which  I  shall  consider  is,  whether 
the  appellant  could  at  law,  have  set  up  his 
judg'ment  against  Stockdell,  as  a  discount 
against  the  appellant.  2dly,  Whether  he 
can  resort  to  a  court  of  equity  for  the  relief 
soug^ht  for  by  this  bill. 

Ist,  The  assignee  of  a  bond,  by  the  law 
of  this  state,  is  bound  to  allow  all  just  dis- 


counts against  himself,  or  against  the 
obligee  before  notice  of  the  assignment. 
The  discount  offered  by  the  appellee,  is  a 
judgment  obtained  against  a  mesne  as- 
signee, which  I  contend  is  not  a  case  pro- 
vided for  by  the  act  of  Assembly.  Morris's 
bond,  coming  by  assignment  into  the  hands 
of  Stockdell,  could  not  be  considered  as  be- 
ing ipso  facto  discharged,  in  consequence 
of  the  latter  being  the  debtor  to  the  former 
to  an  equal  amount.  The  reciprocal  posses- 
sion of  each  others  bonds,  did  not  amount 
to  a.  payment  of  both,  or  of  either.  The 
one  may  be  discounted  against  the  other, 
unless  the  conduct  of  the  parties  hath  pre- 
vented it. 

This  is  the  difference  between  the  actual 
payment,  and  off-setting  mutual  demands; 
in  the  first,  the  bond,  is  discharged  by  the 
silent  operation  of  law ;  in  the  latter,  both 
debts  subsists,  until  they  are  opposed  to 
each  other:  for  the  parties  may  wave  the 
discount  if  they  please. 

In  this  case,  Morris,  evinced  his  determi- 
nation not  to  discount,  expressly,  as  well  as- 
implied  ly.  He  refused  it  expressly,  when 
Stockdell  applied  to  him  for  that  purpose  ; 
and  impliedly,  by  bringing  suit  against 
Stockdell  upon  his  bond,  in  which,  if  the 
discount  had  been  offered,  he  must  have 
been  nonsuited.  And  Stockdell,  by  assign- 
ing Morris's  bond  to  Picket,  evinced  a  sim- 
ilar disposition  in  himself  not    to  discount.. 

After  this,  will  it  be  contended,  that  Mor- 
ris can  reclaim  his  right  of  discounting, 
and  that  too,  against  a  bona  fide  assignee?' 
But  suppose  Morris,  was  not  deprived  of 
this  right  by  his  own  conduct,  let  us  con- 
sider. 

2dly,  Whether  he  can  be  relieved   in    this- 
court. 
258  *Every  point  in  this  cause,  has  once 

been  before  a  court  of  competent  ju- 
risdiction, and  without  a  possible  objection- 
to  the  fairness  of  the  trial,  the  jury  have 
decided  in  favor  of  the  appellant.  If  the 
'County  Court  gave  an  erroneous  opinion 
upon  the  points  submitted  to  them,  or  if 
they  erred  in  refusing  to  give  any  opinion 
at  all,  the  power  of  correction  belon  ged  ex- 
clusively to  an  appellate  court.  But  a  court 
of  equity  has  no  jurisdiction  in  such  a  case. 
It  cannot  correct  legal  errors  in  an  inferior 
court,  or  rehear  and  rejudge  the  judgment 
of  a  court  of  law.  If  Morris  was  aggrieved 
by  the  judgment  of  the  County  Court,  he 
might  have  excepted  and  appealed.  If  the 
justices  refused  to  sanction  the  bill  of  ex- 
ceptions by  their  signature,  the  law  marks- 
out  a  plain  redress  for  the  injured  party. 
But  instead  of  pursuing  those  steps,  the  ap- 
pellee voluntarily  abandons  them,  and  now 
seeks  relief  in  a  court  of  equity,  upon  the 
very  points,  which  had  been  fully  discussed, 
and  fairly  decided  upon  in  a  court  of  law. 
If  he  can  hope  to  succeed,  it  must  not  be 
by  asserting  the  law  to  be  in  his  favor,  for 
that  has  been  determined  against  him  by 
the  proper  tribunal,  and  therefore,  the  law 
is  with  his  antagonist,  until  that  decision 
be  reversed.  He  must  then  rely  altogether 
upon  his  claim  to  superior  equity. 

Let  the  pretensions  of  the  two  parties 
upon  this  ground  be  compared.  Picket,  is  a 
fair  purchaser,  for  a  valuable  and  full  con- 
sideration, without  notice   of  any  objection. 
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upon  the  part  of  Morris.  On  the  other 
hand,  Morris,  had  by  his  own  condact, 
completely  discharf^ed  the  bond  in  question 
from  the  danger  of  being  discounted, 
against  the  debt  due  from  Stockdell,  to 
him.  He  refused  the  discount,  as  one  of 
the  depositions  proves,  for  the  unfair  pur- 
pose of  discharging  his  own  bond  in  war- 
rants, at  a  reduced  price,  and  consequently 
for  less  than  the  real  amount.  He  insti- 
tutes suit  against  Stockdell,  as  an  additional 
evidence  of  his  having  disclaimed  the  dis- 
count, after  which,  his  bond  is  assigned. 
Can  he  now  talk  of  equity,  who  by  his  own 
conduct  has  been  the  cause  of  the  very  loss, 
he  is  unwilling  to  bear  himself,  and  now 
seeks  to  throw  upon  Picket?  If  he  had  done 
at  that  time,  what  he  now  insists  upon, 
the  bond  in  question  would  long  since  have 
been  cancelled,  and  deprived  of  its  ability 
to  deceive  the  world. 

Perhaps  an  attempt  may  be  made  to  ex- 
cuse this  conduct  of  Morris,  on  account  of 
the  equity  against  his  bond,  which  is 
faintly  relied  upon  in  the  bill.  If  this  had 
been  any  thing  more  than  a  pretence,  Mor- 
ris, instead  of  waving  the  discount  by 
bringing  suit  upon  Stockdell's  bond, 
259  would  have  instituted  a  suit*in  equity 
to  be  relieved  against  the  payment  of 
his  bond,  by  which  means,  third  persons 
would  have  been  warned  not  to  purchase  it. 
But  the  decree  of  the  Chancellor,  by  direct- 
ing the  difference  between  the  two  bonds  to 
be  paid  by  Morris,  necessarily  disallows 
his  claim  of  equity  on  account  of  the  Ken- 
tucky lands. 

I  say  nothing  about  the  bill  of  exceptions, 
because  not  being  signed,  it  contains  no 
facts  which  this  court  ought  to  regard. 

Wickham  for  the  appellee.  I  cannot 
agree,  that  Morris,  has  by  any  part  of  his 
conduct  waved  his  right  of  discounting 
Stockdell's  bond  against  his  own,  or  that 
he  is  precluded  from  asserting  that  right, 
as  well  as  his  prior  equity  against  this 
bond,  in  a  court  of  chancery. 

Morris  purchased  from  Littlepage  his 
choice  of  two  distinct  tracts  of  land,  of  a 
thousand  acres  each.  He  is  afterwards  sued 
in  the  state  of  Kentucky,  by  Johnson,  who 
claims  an  undivided  moiety  of  both  tracts. 
Should  he  succeed,  no  two  contracts  can  be 
more  unlike,  than  the  one  made  with  Lit- 
tlepage,  and  that  which  would  be  thus 
forced  upon  him.  The  bond  which  he  had 
given  in  part  of  the  purchase  money,  comes 
by  assignment  into  the  hands  of  Stockdell, 
his  debtors,  charged  with  this  equity 
against  it,  and  therefore,  when  Morris  was 
applied  to  by  Stockdell  to  discount  one  bond 
against  the  other,  the  former,  very  properly 
objected.  He  was  not  bound  to  offset  a  debt 
justly  due  to  him,  against  one,  which  in 
equity  he  did  not  owe.  Under  this  impres- 
sion, Morris  brought  suit  upon  Stockdell's 
bond  as  he  certainly  had  a  right  to  do. 

It  cannot  be  denied,  that  Morris  had 
originally  an  equity  against  Littlepage ;  but 
it  was  not  necessary  for  him  to  disaffirm 
the  contract,  unless  he  pleased  to  do  so;  for 
if  the  damages  to  which  he  was  entitled, 
should  be  equal  to  the  debt  due  from  him 
to  Littlepage,  the  one  would  discharge  the 
other,  and  yet  the  contract  remain  valid. 

The  next  question  then    is,  whether  Mor- 


ris, can  in  a  court  of  chancery  set  up  this 
equity,  as  well  as  the  discount,  against 
Picket,  the  assignee.  As  this  point  has 
been  fully  discussed  in  the  case  of  Norton 
and  Rose,  it  will  not  be  necessary  to  repeat 
those  arguments. 

But  it  is  contended,  that  cross  bonds  do 
not  discharge  each  other ;  that  they  onlj 
give  an  election  to  discount,  the  one  against 
the  other.  This  position  may  be  very  ques- 
tionable. The  words  of  the  law  are  general 
enough  to  make  any  discount,  a  paj- 

260  ment.     *But  if  this  be   not   the  case, 
Morris  may  offer  Stockdell's  bond  as 

a  discount  against  Picket,  because  it  would 
have  b^en  a  good  one  against  Stockdell. 
The  time  when  the  discount  may  be  made 
is  not  limited  by  the  law,  and  therefore, 
may  properly  be  offered  when  payment  is 
demanded.  The  conduct  of  the  parties  in 
the  mean  time  cannot  defeat  this  right  to 
discount,  unless  it  amount  to  an  express 
waver.  I  have  endeavored  to  prove,  that 
the  refusal  of  Morris,  did  not  amount  to  a 
waver.  On  the  nther  hand,  he  retains  Stock- 
dell's bond  in  his  possession,  and  as  soon  as 
he  was  properly  called  upon  by  Picket's  suit 
to  make  his  election,  whether  to  discount  or 
not,  he  then  offered  Stockdell's  debt  as  an 
offset.  The  institution  of  the  suit  upon 
Stockdell's  bond,  was  not  an  implied  waver ; 
by  giving  to  the  debt  the  security  and  dig- 
nity of  a  judgment,  he  did  not  thereby 
render  it  unfit  to  be  made,  an  offset. 

But  it  is  contended,  that  however  the 
general  question  may  be  decided,  a  discount 
against  a  mesne  assignee  cannot  be  set  up 
against  the  plaintiff  in  the  action.  I  can 
see  no  good  reason  for  this  distinction ;  if 
it  be  correct,  it  is  apparent  that  the  most 
palpable  injustice  must  follow.  The  obligor, 
knowing  that  his  bond  has  come  by  assign- 
ment into  the  possession  of  a  particular 
person,  goes  on  to  sell  him  property,  or  to 
make  payments;  will  it  be  contended,  that 
a  subsequent  assignment  of  the  bond,  will 
discharge  it  of  those  discounts  which  had 
once  fairly  attached  upon  it? 

If  we  must  give  to  the  law  a  construction 
so  strict  as  to  produce  this  effect,  it  will 
follow  from  the  same  mode  of  interpreta- 
tion, that  the  negociability  of  a  bond  is  at 
an  end  after  one  assignment,  and  of  course, 
that  Picket  could  not  recover  at  law.  The 
words  of  the  law  are,  **that  any  person  or 
persons  may  assign,"  which  if  taken 
strictly,  will  only  apply  to  obligee  or 
obligees.  But  if  under  a  liberal  construc- 
tion of  the  law,  assignees  may  assign,  the 
proviso  as  to  discounts  must  be  so  far  ei- 
tended  in  its  interpretation,  as  to  be  com- 
mensurate with  the  right  to  assign. 

The  next  question  is,  whether  we  can  be 
assisted  in  a  court  of  equity,  after  what  has 
happened  in  the  trial  at  law? 

It  is  objected,  that  the  errors  which  the 
court  committed,  were  only  examinable  by 
a  court  of  appellate  jurisdiction.  But  in 
the  case  of  Ambler  and  Wyld,  (ante  p.  36, ) 
this  court  determined,  that  the  Chancellor 
might  relieve  against  a  mere  error  in  the 
court  of  law.  In  that  case,  the  court  im- 
properly refused  to  admit  certain  testimony 
which    was    offered;    the    party   ag- 

261  grieved  *by  that  decision  might  have 
excepted  and  appealed,  but  he  did  not. 
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Tour  honors  determined,  that  the  inferior 
court  were  wrong  in  refusing  the  evidence, 
and  that  the  party  who  was  injured  by  the 
mistake  of  his  counsel,  in  not  excepting, 
might  seek  relief  in  equity.  But  this  is  a 
much  stronger  case  than  that.  We  do  not 
complain  of  an  erroneous  opinion  given  by 
the  court,  but  that  they  refused  to  give  any 
opinion  at  all  when  applied  to  for  that  pur- 
pose. Instead  of  instructing  the  jury  as  to 
the  law,  they  left  a  question  of  nicety  and 
difficulty  to  be  decided  upon  by  them.  If 
the  jury  undertook  to  determine  upon  a 
question  which  involved  equitable  matter, 
and  were  wrong  in  their  opinion,  surely 
their  decision  does  not  oust  the  court  of 
chancery  of  its  jurisdiction  over  the  sub- 
ject. It  is  obvious,  that  the  counsel  for 
Morris  were  misled,  and  the  jury  confounded 
by  an  enquiry  into  Morris's  equity  against 
the  bond,  and  Picket's  knowledge  of  it,  be- 
fore the  assignment;  whereas  the  single 
point  to  which  the  attention  of  the  jury 
ought  to  have  been  directed,  was,  the 
propriety  of  discounting  the  bond  due 
from  Stockdell.  As  to  the  notice,  the 
jury  had  nothing  to  do  with  it ;  it  was  a 
merely  equitable  question.  The  defendant 
was  prevented  from  obtaining  a  new  trial, 
from  a  mere  accident,  which  it  was  not  in 
hiR  power  to  controul.  It  is  every  day's 
practice,  for  the  Chancellor  to  relieve 
against  an  injury,  resulting  from  a  mistake 
of  counsel;  as  where  he  neglects  to  ofiFer 
discounts,  and  the  like. 

Having,  I  trust  established  the  jurisdic- 
tion of  the  court  of  equity.  I  will  proceed 
to  examine  the  facts  in  this  cause,  and 
apply  them  to  the  principles  which  I  have 
endeavored  to  maintain. 

If  Stockdell  had  been  the  plain tifiF  at  law, 
no  question  would  exist  as  to  our  right  to 
relief  against  him.  It  will  also  be  conceded, 
that  whether  the  equity  goes  along  with 
the  bond  into  the  hands  of  an  assignee, 
or  not,  he  is  liable,  if  he  had  notice  of  it 
before  he  has  paid  the  consideration  money. 
Nay,  if  he  received  it  at  a  time,  when  it 
was  in  his  power  to  save  himself,  he  will 
be  considered  as  a  purchaser  with  notice. 

If  Mr.  Picket  can  be  in  a  better  situation 
than  Stockdell  would  have  been,  he  must 
not  only  be  a  purchaser  without  notice,  but 
he  must  prove,  that  he  gave  a  full  bona  fide 
consideration,  and  that  he  has  paid  the 
whole  of  it. 

I  say,  he  must  have  paid  a  full  consider- 
ation ;  for  if  the  assignor  of  a  bond  be  lia- 
ble to  the  assignee  in  case  he  cannot  receive 
payment  from  the  obligor,  and  less  is  paid 
for  the  bond,  than  its  real  nominal  amount, 

it  is  usurious. 
262  *I  admit,  that  the  answer  of  Picket 

contains  strong  general  averments, 
that  he  paid  the  whole  consideration  before 
notice  of  Morris's  equity.  But  this  general 
assertion  is  qualified  by  other  parts  of  the 
answer,  and  when  he  is  called  upon  to  state 
the  exact  consideration  paid  for  the  bond, 
he  refuses  to  do  so,  and  contents  himself 
with  a  round  declaration  that  it  was  ade- 
quate. In  opposition  to  this  evasive  denial 
of  those  material  points,  there  is  one  wit- 
nessy  who  thinks  he  gave  notice  to  Picket 
of  the  equity  of  Morris,  before  the  assign- 
ment   was   made.     Independent   of  this,  it 


appears  by  the  answer  that  long  after  the 
assignment  was  made,  and  when  it  is  not 
denied  that  Picket  had  notice,  he  went  on 
to  encrease  the  debt  due  from  Stockdell,  in- 
stead of  saving  himself  and  Morris  with 
Stockdell's  property  in  his  hands,  which  it 
was  in  his  power  to  have  done. 

There  is  then  the  testimony  of  one  wit- 
ness, opposed  to  the  answer.  Let  us  see  if 
there  be  not  circumstances  in  aid  of  the 
former,  sufficient  to  outweigh  the  latter. 
In  the  first  place,  the  enquiry  which  the 
witness  states  Mr.  Picket  to  have  made 
would  have  been  more  naturally  thought  of 
before,  than  after  he  had  paid  his  money. 
2dly,  The  silence  which  the  answer  observes 
as  to  the  date  of  the  assignment.  3dly, 
The  appellant's  having  property  of  Stock- 
dell's so  long  afterwards  in  his  possession. 
4thly,  The  judgment,  which  Morris  had  ob- 
tained against  Stockdell  in  the  very  town 
in  which  Picket  resided,  which  as  to  the 
discount,  is  strong  presumptive  notice. 
The  judgment  specifically  bound  the  very 
subject  in  which  Picket  was  dealing. 

Randolph  on  the  same  side.  Morris  has  a 
two  fold  equity  against  Picket;  1st,  his 
right  to  discount  against  Stockdell,  and 
2dly,  his  equity  against  lyittlepage  on  ac- 
count of  the  Kentucky  land.  I  shall  not 
notice  the  first  point  here,  as  the  subject 
has  been  fully  discussed  in  the  case  of 
Norton  and  Rose.  But  I  will  make  this 
observation  as  to  the  fact  of  notice ;  that 
where  an  answer  is  to  prevail  against  the 
testimony  of  a  single  witness,  it  should  be 
plain,  candid,  and  clear  of  every  appearance 
of  concealment.  This  answer  denies  that 
the  defendant  knew  of  any  disputes  about 
the  bond,  instead  of  being  responsive  to  the 
interrogatory,  whether  he  knew  of  any  ob- 
jections to  it  by  Morris? 

The  question  then,  which  is  now  to  be 
considered  is,  whether  Picket  is  liable  to 
the  discount  claimed  by  Morris?  It  is  ad- 
mitted, that  Morris  knew  of  his  bond 
263  having  passed  into  the  *hands  of 
Stockdell ;  he  had  therefore  a  right  to 
keep  up  Stockdell's  bond,  for  the  purpose 
of  a  discount. 

If  Morris  had  once  a  right  to  oppose 
Stockdell's  claim,  it  should  be  shewn  by 
what  means  he  has  lost  it.  It  is  said,  that 
he  has  waved  the  right ;  first,  by  an  express 
refusal,  and  secondly,  by  an  implied  waver. 
The  reason  which  induced  the  refusal  to 
discount  was  entirely  justifiable.  He  had 
no  objection  to  the  discount  in  case  he  was 
really  indebted  to  Stockdell.  But  the  fact 
was  otherwise ;  the  bond  which  he  held  was 
charged  with  in  equity  against  it,  which 
might  have  destroyed  its   force   altogether. 

As  to  the  implied  waver  of  his  right  to 
discount,  I  would  ask  whether  the  debt  due 
from  Stockdell  was  less  binding,  because 
the  dignity  of  it  was  encreased?  Or  will  it 
be  contended,  that  a  judgment  cannot  be 
set  off  against  a  bond,  as  well  as  one  bond 
against  another?  The  only  proper  time  at 
which  Morris  could  make  an  election  which 
could  be  obligatory  upon  him,  was  when 
Stockdell,  or  his  assignee  should  bring  suit, 
and  when  that  opportunity  did  occur,  it  was 
made  in  favor  of  the  discount. 

But  it  is  contended,  that  the  act  of  As- 
sembly does  not  apply  to  discounts  against 
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mesne  assignees.  The  word  plaintiff  which 
is  used  by  the  legislature,  obviously  ex- 
presses the  same  thing  as  assignee  would 
have  done ;  and  if  this  latter  word  had  been 
used,  it  would  have  run  through  the  whole 
string  of  assignees,  however  numerous  thej 
might  be.  The  reason  of  allowing  dis- 
counts, being  to  avoid  multiplicity  of 
suits,  it  applies  as  well  to  mesne  assignee's 
as  ^o  the  one,  in  whom  the  right  to  the  debt 
ultimately  rests. 

The  next  question  respects  the  jurisdic- 
tion of  the  court  of  chancery.  Morris,  as  I 
before  observed,  had  a  two  fold  equity ;  one, 
which  might  properly  have  been  decided 
upon  at  law ;  but  the  other,  which  respected 
the  Kentucky  land^  was  a  question,  which, 
belonged  exclusively  to  the  court  of  chan- 
cery. If  the  latter  had  been  the  only  ground 
of  the  application  to  that  court,  no  one  could 
have  denied  its  jurisdiction.  But  it  is  well 
known,  that  if  that  court  will  entertain  the 
suit  at  all,  it  will  decide  the  whole  case, 
though  involving  points  properly  determina- 
ble at  law. 

Discounts,  are  not  less  a  subject  of  equi- 
table jurisdiction,  because  they  may  also  be 
determined  at  law.  Until  the  statute,  the 
parties  were  driven  into  that  court  to  obtain 
the  benefit  of  discounts,  and  the  juris- 
diction is  not  ousted  by  its  being 
264  concurrent  *with  the  courts  of  law. 
Independent  of  these  considerations, 
there  was  not  only  mistake,  but  accident 
in  this  case.  The  counsel  were  evidently 
led  off  from  the  true  point  of  discussion, 
into  an  enquiry  about  notice,  which  was 
entirely  unimportant,  and  from  this  cause 
it  probably  was,  that  they  neglected  to  file 
exceptions  to  the  opinion  of  the  court.  It 
was  accident  alone  which  prevented  a  new 
trial  from  being  granted  upon  the  first  ap- 
plication, and  the  offer  of  Picket  to  wait  a 
month,  until  Morris  could  have  an  oppor- 
tunity of  obtaining  an  injunction,  allured 
the  latter  from  his  purpose  of  renewing  the 
motion. 

Marshall  in  reply.  Whether  the  equity 
attached  to  a  bond  follows  it  into  the  hands 
of  the  assignee  or  not,  is  a  question  I  mean 
not  to  argue,  because,  I  consider  it  to  be 
unimportant  in  his  cause.  If  Littlepage 
himself  had  been  plaintiff,  he  could  not 
have  been  opposed  by  this  equitable  objec- 
tion. The  only  evidence  of  his  equity  is, 
the  answer  of  Littlepage,  a  bill  filed  in 
Kentucky  concerning  this  land,  and  a  paper 
signed  by  Johnson,  who  contests  the  right 
of  Morris  to  a  fulfilment  of  Littlepage's 
contract.  But  none  of  these  papers  can  be 
considered  as  evidence  of  the  fact. 

If  then  Morris  had  in  reality  no  equity 
against  this  bond,  his  refusal  to  discount, 
was  an  absolute  waver  of  his  right.  It  is 
said  that  there  is  no  time  limited,  within 
which  the  election  to  discount,  or  to  wave 
it,  is  to  be  made,  and  that  he  might  use  it 
at  the  trial.  I  do  not  contend  that  he  was 
bound  to  make  it  sooner,  but  if  he  expressly 
refuse  before  the  trial  to  make  it,  and  in 
consequence  of  his  doing  so,  his  bond  is  as- 
signed away  to  a  fair  purchaser,  he  is  bound 
by  it,  and  cannot  afterwards  reclaim  his 
right  to  discount.  The  reason  assigned  by 
Morris  for  his  refusal  was  not  real,  but  a 
mere  subterfuge,    used    for  the   purpose   of 


enabling  him  to  purchase  up  his  own  bond 
for  less  than  its  value,  and  therefore  it  can- 
not qualify  that,  which  I  term  an  express 
waver. 

I  do  not  say,  that  the  bringing  suit  upon 
RtockdeU's  bond  was  of  itself  a  waver,  or 
that  the  judgment  could  not  be  made  an 
offset ;  but  it  is  evidence  of  his  mind  upon 
the  subject,  that  the  discount  was  not  to 
take  place ;  for  if  it  had,  Morris  must  have 
been  nonsuited,  as  the  bond  due  from  him 
to  Stockdell,  amounted  to  a  greater  sum 
than  what  was  due  to  him. 

I  have  contended,  that  by  the  literal 
words  of  the  act,  the  defendant  cannot  set 
up  a  discount  against  an  intermediate  as- 
signee; to  which  it  is  answered,  that 
265  if  the  law  be  thus  strictly  *inter- 
preted,  a  bond  can  be  assigned  but 
once.  I  cannot  clearly  comprehend  the 
justness  of  this  conclusion,  for  it  is  plain 
from  the  words  of  the  law,  that  any  person 
or  pers6ns  having  the  legal  title  may  as- 
sign, which  must  mean,  more  than  one  as- 
signment. 

If  payments  be  made,  or  if  property  be 
sold  to  an  intermediate  assignee,  this  would 
be  an  actual  discharge  of  so  much  of  the 
bond,  and  might  be  given  in  evidence  with- 
out the  aid  of  the  proviso ;  but  this  is  very 
different  from  a  discount,  which  could  not 
be  made  were  it  not  for  this  law. 

If  Morris  could  not  have  set  up  the 
discount  at  law,  there  is  an  end  of 
the  cause.  But  if  he  could,  he  can- 
not now  resort  to  a  court  of  equity 
to  get  the  benefit  of  it.  The  whole  case 
has  once  been  tried  and  decided  upon 
before  a  competent  jurisdiction.  I  contend, 
that  the  same  question  cannot  be  re-ex- 
amined and  rejudged  in  any  but  an  appeUate 
court.  I  am  now  speaking  of  the  discount 
alone.  The  case  of  Ambler  and  Wyld,  does 
not  sustain  the  jurisdiction  of  the  court  of 
chancery  as  now  contended  for.  In  that 
case,  material  testimony  was  not  permitted 
to  go  to  the  jury,  and  ot  course,  the  whole 
case  was  not  before  them,  nor  decided  upon 
by  them.  This  court  declared,  that  if  the 
whole  evidence  had  been  laid  before  the 
jury,  the  decision  would  have  been  other- 
wise. In  this  case,  nothing  was  kept  back; 
the  question  which  we  are  litigating  here, 
is  the  very  same  which  was  contested  and 
decided  by  the  jury  with  the  very  same  evi- 
dence which  is  exhibited  to  this  court. 

It  is  said,  that  the  counsel  and  jury  were 
entangled  with  a  question  which  was  unim- 
portant, and  by  that  means  they  were  re- 
duced from  the  true  point  in  the  cause. 
This  is  mere  conjecture,  and  is  not  war- 
ranted by  any  part  of  the  record.  But  if  it 
were,  I  do  not  agree,  that  the  mismanag^e- 
ment  of  counsel,  or  the  misconceptions  of 
the  jury  will  give  jurisdiction  to  a  court  of 
equity,  over  a  subject  which  has  been  fully 
examined  and  decided  upon  by  a  jury. 

It  is  said,  that  the  court  of  chancery  had 
an  original  jurisdiction  as  to  discounts 
which  is  not  ousted  by  the  statute.  This 
is  admitted,  and  it  then  follows,  that  the 
courts  of  law  and  equity  have  concurrent 
jurisdiction  upon  that  subject. 

It  will  I  presume  be  admitted,  that  those 
courts  have  also  concurrrent  jurisdiction  in 
matters  of  account;  but  because  this  is  the 
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case,  will  it  be  contended,  that  if  a  suit  be 
broug^ht  at  law  upon  an  account,  and  a  de- 
cision be  there  had,  the  very  same  subject 
may  be  re-examined  in  a  court  of 
266  equity?  As  well  *might  a  court  of 
law  re  judge  a  case  decided  upon  in 
equity,  under  the  plea  of  concurrent  juris- 
diction. 

As  to  all  the  other  pretences  for  giving 
jurisdiction  to  the  court  of  chancery,  they 
are  mere  conclusions  of  the  counsel,  without 
being  warranted  by  the  record;  such  are 
the  supposed  blunders  of  the  counsel  in  dis- 
cussing the  equity,  instead  of  the  law  of 
the  case;  in  their  being  dazzled  by  Picket's 
offer  of  waiting  a  month,  and  being  thereby 
put  off  from  their  first  intention  of  moving 
for  a  new  trial. 

It  is  contended,  that  Picket  had  notice 
of  Morris's  discount.  This  is  not  proved ; 
but  if  it  were,  and  if  he  also  knew  that 
Morris  had  rejected  the  discount,  he  cer- 
tainly would  not  have  been  bound  to  admit 
it.  Neither  is  there  any  evidence,  that 
Picket  had  it  in  his  power  to  save  himself ; 
or  that  there  was  any  thipg  like  usury  in 
the  transaction.  These,  are  points  not 
stated  in  the  bill,  and  therefore  coald  not 
be  noticed  by  the  court,  even  if  they  were 
proved  by  the  evidence. 

As  to  Morris's  judgment,  it  could  not  be 
even  implied  notice  to  Picket,  who  was  not 
privy  to,  or  bound  by  it.  But  there  is  the 
strongest  reason  to  believe,  that  the  judg- 
ment was  obtained  after  the  assignment ; 
for  if  it  had  been  otherwise,  it  is  highly 
probable,  that  Stockdell  would  have  offered 
Morris's  bond  as  an  offset. 

The  Court  desired  this  cause  to  be  spoken 
to  again,  upon  the  point  of  jurisdiction. 

Duval  for  the  appellee.  The  conduct  of 
the  court  in  refusing  to  seal  the  bill  of  ex- 
ceptions, prevented  Morris  from  appealing, 
and  produced  an  injury,  against  which  a 
court  of  equity  may  relieve.  I  admit,  that 
the  statute  points  out  a  mode  of  proceeding 
where  the  court  refuse  to  seal  a  bill  of  ex- 
ceptions; but  it  does  not  follow  from  thence, 
that  equity  may  not  exercise  a  concurrent 
jurisdiction  over  the  subject,  and  prevent 
the  injustice  which  must  result  from  an 
unfair  trial,  or  one,  where  the  parties  have 
not  been  fully  heard,  and  where  the  judg- 
ment is  apparently  wrong.  3  Morg.  Ess. 
291,  proves,  that  a  court  of  chancery  will 
interfere,  if  the  jury  be  misdirected.  So 
if  the  court  refuse  to  direct  the  jury,  and 
they  find  an  inequitable  verdict,  the  Chan- 
cellor may  with  propriety  interfere.  After 
many  new  trials  have  been  granted  at  law, 
this  court  will  for  the  furtherance  of  justice 

grant  another.     3  Morg.  Ess.  91. 
267  *Wickham.     I  think,  that  the  juris- 

diction of  the  court  of  equity  in  this 
case  may  be  maintained,  as  well  upon  the 
general  principle  and  constitution  of  that 
court,  as  upon  the  decisions  of  this  court 
on  similar  cases* 

If  a  want  of  jurisdiction  appear  upon  the 
face  of  the  record  in  proceedings  at  com- 
mon law,  the  judgment  may  be  arrested,  or 
reversed.  But  in  chancery  causes,  the  ju- 
risdiction must  be  specially  objected  to  by 
plea.  It  may  be  said  perhaps,  that  this  bill 
gives  jurisdiction  to  the  court,-  and  that 
therefore  no  plea   to  the  jurisdiction  could 


have  been  properly  put  in.  But  since  all 
the  material  allegations  in  the  bill  are 
proved,  the  court  must  retain  its  jurisdic- 
tion, if  the  bill  gave  it;  if  it  did  not,  then 
it  ought  to  have  been  objected  to  by  plea. 
If  the  appellant  had  meant  to  oppose  the 
relief  prayed  for,  because  of  the  judgment 
at  law,  he  should  have  pleaded  it  in  bar, 
and  by  answer  denied  the  equity  stated  in 
the  bill.  The  County  Court  when  called 
4tpon  to  instruct  the  jury  as  to  the  evidence, 
and  to  determine  whether  the  discount 
which  was  offered  by  Morris,  was  legal  or 
not,  refused  to  give  any  opinion  at  all,  im- 
properly submitting  to  the  decision  of  the 
jury,  a  legal  question  which  it  was  the  duty 
of  the  court  to  have  determined. 

The  case  of  Ambler  and  Wyld,  comes  fully 
up  to  this.  The  question  in  that  cause  was 
whether  the  referees  had  valued  the  house 
in  specie  or  in  paper  money.  The  original 
valuation  could  not  be  found,  and  therefore 
the  referees  were  examined  upon  that  point, 
who  declared,  that  they  had  a  specie  valua- 
tion in  view.  The  whole  case  turned  upon 
their  evidence,  and  Wyld,  was  prepared  with 
testimony  to  prove,  that  the  valuers  had 
made  declarations  on  the  subject,  the  reverse 
of  what  th^y  then  deposed.  But  the  County 
Court  before  whom  the  cause  was  tried,  re- 
fused to  suffer  the  witnesses  to  be  examined, 
this  court  determined  that  they  were  wrong 
in  that  opinion,  and  that  where  the  deci- 
sion of  the  inferior  court  was  manifestly 
erroneous,  the  omission  of  counsel  to  file  a 
bill  of  exceptions,  should  not  bar  the  juris- 
diction of  the  chancery.  The  Chancel- 
lor said,  that  if  this  evidence  had  been 
heard,  the  verdict  might  have  been 
different.  But  the  ground  of  the  in- 
junction could  have  been  no  other,  than 
the  error  committed  by  the  court,  in  refus- 
ing the  examination  of  the  witnesses. 

If  we  refer  to  British  decisions,  they  will 
abundantly  prove,  that  equity  may  grant 
relief,  although  the  matter  has  been  decided 

at  law. 
268  *ln  the  case  of  Graham  v.  Stamper 
2  Vern.  146,  the  defendant  in  equity 
pleaded  the  verdict  and  judgment  at  law 
and  that  the  defendant  had  insisted  upon 
the  same  matter  at  law,  where  it  was  ruled 
against*  him,  and  demurred.  But  this  was 
not  thought  sufficient  to  bar  the  relief 
prayed  for,  and  the  plea  was  overruled.  So 
in  the  case  of  Robinson  v.  Bell  2  Vern.  146, 
the  ground  of  the  bill  was,  that  the  plain- 
tiff's attorney  had  by  mistake,  and  tfbntrary 
to  instructions,  pleaded  a  general,  instead 
of  a  special  plene  administravit.  The  court 
relieved  against  this  mistake  althosgh  the 
bill  did  not  state,  that  the  discovery  was 
made  before  the  judgment. 

If  such  be  the  decisions  in  England,  there 
is  a  much  stronger  reason,  why  a  court  of 
equity  should  be  more  liberal  in  granting  re- 
lief in  this  country,  in  cases,  which  have 
been  decided  in  the  County  Courts.  The 
want  of  legal  knowledge  in  those  courts,  and 
the  loose  manner  in  which  business  is  gener- 
ally conducted  there,  will  frequently  produce 
improper  and  unjust  decisions  of  cases, 
which  in  many  instances  could  only  be 
remedied  in  a  court  of  equity.  A  distinction 
of  this  sort  is  even  warranted  by  English 
cases.     In  Finch  Ch.  cas.   472,  we  find  that 
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relief  was  granted  against  the  judgment  of 
an  inferior  court,  on  account  of  improper 
conduct,  and  a  distinction  is  taken  between 
the  decisions  of  such  courts,  and  those  of 
the  superior  courts. 

Another  ground  of  jurisdiction  is  the 
mistake  of  the  jury.  The  only  question 
was  if  the  debt  had  been  paid :  and  if  the 
court  had  determined  as  they  should  have 
done,  that  the  discount  offered  by  the  ap- 
pellee was  proper,  the  verdict  must  hav€ 
been  different  from  what  it  was;  yet  this 
opinion  of  the  court  was  withheld.  The 
jury  were  led  to  believe,  that  the  material 
point  in  the  cause  was  whether  Picket  was  a 
purchaser,  with  or  without  notice,  and  not 
being  satisfied  that  he  was  the  former,  they 
found  for  him.  I  know,  that  in  Ambler 
and  Wyld  it  was  said  by  the  court,  that  if 
the  whole  evidence  had  been  left  to  the 
jury,  the  decision  would  have  been  other- 
wise. But  it  will  be  noticed,  that  in  this 
case,  the  error  committed  by  the  jury  was 
in  the  law  of  the  case. 

A  court  of  equity  will  relieve  against  an 
award,  if  there  be  an  evident  error  on  the 
face  of  it,  or  if  the  arbitrators  have  mis- 
taken the  law  of  the  case.  A  verdict  is  not 
more  solemn  nor  more  obligatory  upon  the 
parties  than  an  award.  This  court  have 
gone  into  the  recesses  of  a  jury  room,  to  get 
evidence  of  the  irregularity  and  mistake 
upon  which  the  verdict  was  given.  (Coch- 
ran V.  Street,  ante  vol.  1,  p.  79.)  In 
269  (M»Rae  *v.  Woods  ante  p.  80)  the 
jury  considered  the  plaintiff  as  en- 
titled to  half  the  ticket ;  but  from  the  evi- 
dence, it  was  clear,  that  if  he  were  entitled 
to  any  part,  it  could  not  be  to  more  than  a 
fourth ;  yet  this  court  sustained  the  decree 
of  the  Chancellor,  which  awarded  a  new 
trial. 

It  may  be  contended  that  Morris's  attor- 
ney might  have  renewed  his  motion  for  a 
new  trial.  There  is  some  obscurity  upon 
this  subject,  and  it  can  only  be  cleared  up 
by  supposing  that  his  counsel  was  led  off 
from  his  purpose  of  doing  so,  by  Picket's 
offer  to  stay  execution  until  he  could  apply 
for  an  injunction.  Ii  appears,  that  after  a 
fifth  magistrate  came  upon  the  bench,  the 
motion  was  renewed,  and  then  abandoned. 
But  to  make  the  most  of  this,  it  was  a  mis- 
take of  counsel,  against  which  this  court 
may  relieve. 

Randolph.  Let  us  consider  this  as  an 
original  case  in  the  court  of  chancery;  that 
Morris  had  there  filed  his  bill  against 
Picket,  calling  upon  him. to  surrender  the 
bond,  on  the  ground  of  his  original  equity 
against  it,  or  because  of  the  discount;  or  if 
the  ground  of  the  bill  had  been,  that  Picket 
might  have  saved  himself  out  of  Stockdell's 
property,  and  had  failed  to  do  so;  in  all 
these  cases,  the  court  of  equity  would  have 
had  compleat  jurisdiction.  So  it  would,  if 
the  bill  had  called  upon  Picket  to  discover 
how  much  he  had  paid  for  the  bond;  For  if 
Stockdell  could  have  sought  relief  against 
an  unconscionable,  or  usurious  bargain, 
(which  will  not  be  denied,)  it  is  equally 
clear  that  Morris  possessed  the  same  right. 

What  then  is  to  bar  us  from  this  equitable 
relief  after  a  decision  at  law?  If  a  verdict 
be  rendered  after  a  full  and  fair  trial  upon 
the  law  of  the  case,  I  admit,  that  the  inter. 


ference  of  the  court  of  chancery  would  be 
improper.  But  if  the  cause  be  mixed  with 
a  question  of  equity,  where  the  jurisdiction 
is  concuxrent,  as  in  cases  of  fraud  discounts 
and  the  like,  and  a  wrong  decision  has  been 
given,  Chancery  will  interfere  and  relieve, 
although  the  same  points  have  been  pressed 
at  law. 

A  court  of  equity  will  entertain  a  suit  in 
the  case  of  a  lost  bond,  although  there  is 
also  a  remedy  at  law,  3  Durnf.  and  East 
151. 

The  case  of  Kent  v.  Bridgman  Prec.  in 
Ch.  233,  establishes  this  principle;  that 
where  there  is  concurrent  jurisdiction,  tho' 
the  party  at  law  attempted  to  avail  himself 
of  a  point  proper  for  the  determination  of 
that  court,  and  failed,  yet  he  might  seek 
relief  in  equity.  Now,  although  the  whole 
case  in  Kent  and  Bridgman  was  not  sub- 
mitted to  the  jury,  and  therefore  an 
270  attempt  *may  be  made  to  distinguish 
that  case  from  the  present,  yet  it  is 
obvious,  that  the  ground  of  the  decision 
was  not  the  failure  to  produce  the  judgment, 
but  the  fraud,  which  was  examinable  in 
equity  as  well  as  at  law.  The  Chancellor 
sustained  the  cause  upon  the  ground  of  a 
concurrent,  and  not  of  an  appellate  juris- 
diction. 

Marshall.  The  principle  which  I  have 
endeavored  to  maintain  is  this;  that  when 
the  whole  question  has  been  completely  be- 
fore the  jury,  accompanied  by  no  circum- 
stance which  could  prevent  a  full  and  fair 
decision  of  the  case,  by  that  body,  there  is 
no  remedy  but  in  an  appellate  court.  If 
the  party  apply  for  relief  to  a  court  of 
equity,  he  must  rely  upon  other  gronnd 
than  legal  errors  in  the  decision  complained 
of.  Let  all  the  cases  which  have  been  cited 
be  examined,  and  it  will  be  found  in  each 
of  them,  that  the  whole  case  was  not  de- 
cided upon  by  the  jury.  In  2  Morg.  Ess 
291,  the  jury  did  not  decide  upon  the  dis- 
counts.   3  Morg.  Ess.  is  no  ways  applicable. 

In  the  case  of  Kent  and  Bridgeman,  there 
was  an  equity  which  was  not  determined  at 
law ;  there  was  a  fraud  practised  and  proved, 
but  still  the  party  could  not  recover  at  law, 
without  a  copy  of  the  judgment ;  of  course, 
the  subject  of  the  fraud  was  not  tried  at  all, 
and  the  jury  were  directed  to  find  for  the 
plaintiff,  because  the  judgment  was  not 
produced.  This  is  precisely  within  the 
rule  I  have  stated. 

It  is  then  contended,  that  if  it  were  in- 
tended to  object  to  the  jurisdiction,  it  should 
have  been  done  by  plea.  This  is  founded 
I  suppose  upon  the  act  of  1787,  which  de- 
clares, **that  after  answer  filed,  and  no 
plea  in  abatement  to  the  jurisdiction  of 
the  court,  no  exception  for  want  of  juris- 
diction shall  ever  afterwards  be  made  &c." 
The  construction  of  this  law  must  neces- 
sarily be  restrained  to  cases,  where  the  bill 
shews  a  right  in  the  plaintiff  to  recover. 
For  where  the  plaintiff  has  no  right  at  all, 
and  if  he  be  barred  by  a  judgment  at  law, 
it  is  not  necessary,  nor  would  it  be  proper 
to  plead  to  the  jurisdiction.  Such  a  plea 
admits  the  right  of  the  plaintiff,  but  denies 
the  power  of  the  court  to  decide  upon  it. 
Thus,  if  a  suit  in  chancery  be  brought  upon 
a  bond;  the  plaintiff  having  a  right  tore- 
cover,   the  defendant  must  apprise  him  in 
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an  early  stage  of  the  cause,  that  he  means 
to  object  to  the  jurisdiction  of  the  court. 
But  if  by  the  plaintiff's  6wn  shewing,  or 
otherwise,  it  appears  that  the  bond  has 
been  paid  off,  or  that  he  had  brought  a 

271  suit  at  law  upon  it,  and  a  verdict  *and 
judgment    had    passed    against   him; 

would  a  court  of  equity  be  bound  to  decree 
in  his  favor,  because  there  existed  an  ob- 
jection to  its  jurisdiction,  which  had  not 
been  taken  advantage  of  by  plea? 

It  is  said,  that  the  defendant  should  have 
pleaded  the  judgment  in  bar.  But  this  is 
not  necessary,  where  the  same  matter  is 
stated  in  the  answer,  and  is  also  relied  upon 
in  bar;  or  if  (as  in  the  present  case,  the 
plaintiff  himself  states  the  judgment  in  his 
bill.  In  Ambler  and  Wyld,  the  whole  case 
was  confessedly  not  before  the  jury ;  for  the 
court  would  not  permit  them  to  hear  all  the 
testimony  which  was  offered. 

In  the  case  cited  from  Finch.  Ch.  Cas. 
472,  the  court  had  no  right  to  decide  at  all 
for  want  of  jurisdiction,  so  that  in  fact, 
there  was  no  judgment. 

In  2  Vern.  146,  there  was  a  secret  equity, 
of  which  the  defendant  could  not  avail 
himself  at  law;  for  the  court  was  not  at 
liberty  to  enquire  into  the  legal  error, 
whilst  the  question  was  depending  in  a  su  - 
perior  court.  In  the  case  now  before  the 
court,  there  is  no  equity  unmixt  with  law, 
since  the  discount  might  have  been  made  at 
law.  In  the  case  last  cited,  the  mistake  was 
not  triable  at  law,  and  of  course,  it  was  not 
enquired  into  nor  decided  upcfn  by  the  jury. 
The  case  of  Bosanket  and  Dashwood,  Talb. 
90,  was  a  suit  to  be  relieved  against  an 
usurious  contract. 

If  the  jury  mistook  th%  law  as  to  the  dis- 
count, it  does  not  from  thence  follow  that 
a'  court  of  equity  can  interfere;  for  if  so, 
every  error  of  the  common  law  courts  may 
be  re-examined  and  rejudged  in  this  court. 
In  the  case  of  Cockran  and  Street,  this 
court  did  not  set  aside  the  verdict  because 
it  was  wrong,  but  because  a  part  of  the 
jury  had  been  imposed  upon  by  the   others. 

As  to  the  power  which  it  is  said  Picket 
had  to  save  himself,  there  is  no  proof  of  it. 

I  am  at  a  loss  to  comprehend  the  dis- 
tinction which  is  taken  between  cases  of  a 
merely  legal  nature,  and  such  as  are  mixed 
with  equity.  I  admit  that  in  the  latter 
case,  the  two  courts  have  concurrent  juris- 
diction, but  if  the  whole  subject  be  decided 
in  the  court  of  law,  equity  can  no  more  re- 
examine it,  than  the  courts  of  law  in  a 
similar  case  could  re-examine  a  decree  of  the 
court    of  chancery. 

I  admit,  that  a  suit  may  be  brought  either 
at  law  or  in  chancery,  where  a  bond  is  lost. 
But  if  it  be  decided  in  either  court,  the 
other  cannot  interfere. 

272  *ROANE,    J.— Wherever    a  case  is 
fully  and  fairly  tried  in  a  court  of  law^, 

the  decision  is  binding  upon  the  parties,  and 
a  re-examination  of  the  cause  in  a  court  of 
equity  is  certainly  irapa>per.  The  parties, 
by  submitting  to  the  decision  of  that  tri- 
bunal, must  be  jroverned  by  it,  whether  it 
be  right  or  wrong.  But  this  principle  will 
extend  to  no  case,  where  there  has  not  been 
a  fair  trial,  as  well  as  a  full  discussion  of 
the  cause. 
In  this  case,  the  appellee  at  the   trial   in 


I  the  County  Court,  offered  the  bond  of  Stock- 
dell,  as  a  discount  against  the  demand, 
which  ought  certainly  to  have  been  al- 
lowed. For  I  cannot  consider  any  part  of 
Morris's  conduct,  as  amounting  to  a  waver 
of  his  legal  right  to  insist  upon  ^he  offset. 
His  refusal  at  one  time  to  admit  the  dis- 
count, is  satisfactorily  accounted  for.  He 
had  strong  reasons  for  believing,  that  he 
might  oppose  the  payment  of  his  bond  to 
Stockdell,  by  the  equity  growing  out  of  the 
original  contract  for  which  that  bond  was 
given. 

It  appears  that  the  counsel  for  Morris, 
moved  the  court  to  instruct  the  jury,  that 
the  discount  was  proper;  this  they  refused 
to  do,  as  well  as  to  recommend  a  special 
verdict.  In  consequence  of  this  improper 
conduct  in  the  court  the  jury  found  a  ver- 
dict most  obviously  against  the  very  right 
of  the  case.  For  I  hold  it  most  clear,  that 
either  party  has  a  right  to  demand  the  opin- 
ion of  the  court,  upon  questions  of  law 
which  may  arise  during  the  trial  of  a  cause. 
Their  superintendence  in  explaining  and 
deciding  legal  questions,  is  essential  to  the 
proper  administration  of  justice,  and  ought 
to  be  exercised,  when  either  party  require 
their  interference. 

The  second  motion  which  was  made  for  a 
new  trial,  was  not  over-ruled  by  the  court, 
but  for  some  reason  or  other  which  does  not 
certainly  appear,  it  was  abandoned  by  the 
defendant.  Although  there  is  no  testimony 
in  the  cause  leading  to  a  suspicion  that 
Picket's  offer  to  stay  execution  until  an  in- 
junction could  be  applied  for,  proceeded 
from  an  improper  motive  in  him,  yet  it  is 
highly  probable,  that  it  tended  to  divert 
Morris,  from  his  purpose  of  persevering  in 
the  motion. 

I  think  the  decree  ought  to  be  affirmed. 

CARRINGTON,  J.— It  would  perhaps 
seem  strange,  that  a  court  of  equity  should 
not  possess  the  power  of  relieving  against  a 
judgment  at  law,  obviously  unjust,  and 
against  the  right  of  the  cause.  In  cases  of 
fraud,  surprise,  accident,  trust  and  the 
like,  where  that  court  has  complete  juris- 
diction, it  is  within  its  peculiar  province 
to  grant  relief,  where  the  parties  can- 
273  not  *obtain  it  at  law.  It  is  true,  that 
the  party  asking  for  its  interposition 
must  shew  himself  entitled  to  equity  supe- 
rior to  that  of  the  person  who  has  uncon- 
scientiously  obtained  the  advantage  at  law. 

I  admit,  that  the  courts  of  law  and  equity 
should  be  confined  within  their  proper 
spheres,  and  that  the  line  which  separates 
their  respective  jurisdictions  should  be 
carefully  guarded.  With  equal  jealousy 
wojld  I  watch  over  and  preserve  from  vio- 
lation the  trial  by  jury.  But  it  is  not  less 
important,  that  the  court  should  exercise 
those  functions  which  properly  belong  to 
them.  To  the  former,  belong  the  uncon- 
trouled  power  of  deciding  upon  facts  and 
even  upon  the  law  if  it  be  submitted  to 
them.  The  province  of  the  latter,  is  to  de- 
termine upon  those  legal  points  which  come 
properly  before  them.  It  is  therefore  the 
duty  of  the  court  to  instruct  the  jury  upon 
the  law  when  they  are  required  to  do  so,  or 
to  reverse  the  point  if  either  party  desire 
it.  If  the  opinion  of  the  court  be  wrong, 
there  is  then   a  way  to  get  it  corrected.     If 
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the  opinion  be  right,  and  yet  the  jury  dis- 
regard it,  the  court  may  preserve  its  priv- 
ilege by  setting  aside  the  verdict. 

Can  it  be  contended,  that  this  cause  was 
fully  and  fairly  tried,  when  the  only  impor- 
tant part  of  the  appellee's  case  was  not 
decided  upon  by  the  jury?  When  the  court 
refused  to  state  to  the  jury  the  law  as  it 
respected  the  discount,  they  as  effectually 
excluded  it  from  the  consideration  of  the 
jury,  as  if  they  had  done  it  in  express 
terms;  for  though  it  was  laid  before  the 
jury,  yet  it  was  a  question  proper  for  the 
decision  of  the  court,  and  their  refusal  to 
give  that  decision,  kept  it  out  of  the  view 
of  the  jury  as  the  verdict  evidently  proves. 
The  jury  were  then  mistaken  in  the  law, 
and  being  involved  in  unimportant  discus- 
sions upon  points  no  \^y  relative  to  the 
cause,  they  were  allured  from  the  only  one 
which  was  material. 

Independent  of  this,  it  is  clear  that  the 
parties  were  surprised  into  the  abandonment 
of  their  first  intention  of  moving  for  a 
new  trial,  by  the  oflFer  of  Picket  to  stay  ex- 
ecution until  an  injunction  could  be  applied 
for.  It  cannot  be  questioned,  but  that 
equity  may  relieve  against  the  mistakes  of 
a  jury,  as  if  they  miscalculate,  or  omit  to 
allow  discounts  to  which  the  party  injured 
can  prove  himself  entitled. 

I  think  that  the  case  of  Ambler  and  Wyld, 
is  not  distinguishable  in  principle  from 
this.  That  cause  was  determined  before  a 
court  of  competent  jurisdiction,  but  it  was 
determined  improperly.  The  party  ag- 
grieved might  have  appealed,  but  he 
274  did  *not ;  yet  this  court  decided,  that 
equity  might  relieve  him  against  this 
erroneous  judgment  of  a  court  of  law. 

In  this  case,  it  is  apparent,  that  there  was 
a  struggle  for  a  general  verdict,  and  that 
the  law  and  right  of  the  case  was  stifled  in 
the  conflict. 

I  think  the  decree  right  and  that  it  should 
be  affirmed. 

LYONS,  J. — There  have  been  three  ques- 
tions made  in  this  cause ;  the  1st,  has  been 
decided  in  the  case  of  Norton  and  Rose. 
The  2d  is,  whether  the  conduct  of  Morris 
has  not  deprived  him  of  the  discount,  of 
which  he  now  endeavors  to  avail  himself. 
3dly,  Whether,  if  he  be  entitled  to  the  dis 
count,  he  can  have  the  benefit  of  it  after  the 
verdict  and  judgment  against  him. 

Upon  the  2d  point,  it  is  contended,  that 
Morris  having  once  refused  to  ddmit  the 
discount,  he  has  thereby  waved  his  right  to 
assert  it  against  a  bona  fide  assignee.  How 
far  an  unqualified  refusal  might  have  bound 
him,  it  is  unnecessary  to  decide,  because  I 
am  clear  that  his  conduct  did  not  amount  to 
that.  Whether  the  equity  under  which  he 
sheltered  his  refusal  to  discount  was  well 
founded  or  not,  is  not  material ;  it  was  evi- 
dently the  cause  of  his  refusal,  and  it  can- 
not from  the  circumstances  which  attended 
it,  ht  considered  as  a  mere  pretext  to  avoid 
the  discount.  There  was  at  the  time,  a  suit 
depending  in  the  state  of  Kentucky,  the 
event  of  which  he  could  not  possibly  fore- 
tell. This  is  sufficient  to  repel  the  pre- 
sumption of  an  intention  to  wave.  Under 
these  circumstancs,  it  was  a  fraud  in  Stock- 
dell  to  assign  the  bond  without  giving  no- 
tice  of    the  discount     which     Morris    had 


against  it.  Whatever  may  be  the  equity  of 
Picket,  that  of  Morris  was  prior,  and  equal 
to  it,  besides  which,  he  had  a  legal  right  ta 
set  up  his  discount.  But  in  fact,  Picket 
must  be  considered  as  standing  in  the 
shoes  of  Stockdell,  since  it  was  his  duty  to 
have  enquired  of  Morris  respecting  the 
bond,  before  he  took  the  assignment  of  it. 
There  can  be  no  doubt  then  of  Morris's 
right  to  relief,  unless  he  be  barred  of  it  by 
the  verdict  and  judgment  at  law,  which 
brings  me  to  the  consideration  of  the  third 
point. 

If  what  I  hare  before  stated  be  correct,  it 
is  clear  tnat  Morris  has  a  sufficient  discount 
against  the  claim  of  Picket,  both  at  law 
and  in  equity.  But  it  is  contended,  that  he 
cannot  now  obtain  the  benefit  of  the  dis- 
count, because  he  has  lost  the  opportunity 
which  he  once  had  of  availing  himself  of  it 
at  law.  But  I  would  ask,  when  it  was,  that 
this  opportunity  presented  itself?  At  the 
trial  of  the  cause  at  law,  he  claimed  the 
discount  and  it  was  rejected.  Consid- 
ering the  question  as  a  legal  one, 
275  *he  prayed  the  opinion  of  the  court 
upon  it,  or  if  they  doubted,  that  they 
would  recommend  a  special  verdict ;  they  re- 
fused to  do  either.  He  then  tendered  a  bill 
of  exceptions,  which  they  would  not  sign. 
He  was  equally  unsuccessful  in  obtaining  a 
new  trial.  What  more  could  he  have  done? 
The  Superior  Court  could  not  relieve  him, 
because  nothing  was  spread  upon  the  record 
which  could  avail  him  there.  If  he  had  ap- 
plied for  a  mandamus,  or  pursued  any  other 
method  of  obtaining  relief  save  the'one  he 
did,  an  execution  might  have  issued,  and 
he  must  have  experienced  in  the  mean  time 
the  effect  of  an  unjvst  and  inequitable  ver- 
dict. And  is  it  possible  that  a  right  thus 
clearly  established,  should  be  destitute  of  a 
correspondent  remedy?  I  thought  it  was 
the  peculiar  province  of  a  court  of  chan- 
cery, to  afford  relief,  in  cases  where  compe- 
tent remedy  could  not  be  afforded  some 
where  else. 

I  admit,  that  in  this  case  the  party  bad 
complete  remedy  at  law  and  if  the  cause 
had  been  fully  and  fairly  decided  there, 
equity  would  not  have  interfered.  But  this 
was  not  the  case.  The  refusal  of  the  court . 
to  decide  upon  the  points  which  were  prop- 
erly submitted  to  them,  prevented  a  just 
determination  upon  the  only  important 
question  in  the  cause ;  and  their  subsequent 
refusal  to  seal  the  bill  of  exceptions,  shut 
out  the  parties  from  the  proper  tribunal  to 
have  corrected  them.  Suppose  the  jury 
should  obstinately  decide  against  the  opin- 
ion of  the  court  upon  a  point  of  law,  or 
should  disregard  their  recommendation  to 
find  a  special  verdict;  there  could  be  no  re- 
lief in  a  court  of  law  against  two  improper 
verdicts,  as  a  second  new  trial  could  not  be 
awarded.  Would  it  not  be  monstrous  to 
say,  that  in  such  cases,  a  court  of  equity 
could  not  afford  relief? 

The  Chancellor  was  not  bound  to  grant  a 
new  trial,  because  being  in  possession  of 
the  whole  case,  there  was  nothing  to  pre- 
vent a  final  decision. 

The  case  of  Burrows  v.  Jemino,  2  Str. 
Rep.  733,  the  Chancellor  relieved  against  a 
judgment,  upon  a  point,  which  he  was  of 
opinion  the  court  of  law   ought  to  have  de- 
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cided  in  favor  of  the  plaintiff  in  equity ;  but 
he  observed,  **  that  other  judges  might  have 
been  of  a  different  opinion." 

Ambler  and  Wyld  is  nearly  parallel  with 
■this,  for  in  that  case,  as  in  this,  the  mis- 
>chief  complained  of  arose  from  the  error  of 
the  court.  But  there  is  this  difference  be- 
tween them  which  renders  this  a  stronger 
case;  in  that,  the  party  might  have  ap- 
pealed ;  in    this  he   could   not,  because  the 

bill  of  exceptions  was  not  sealed. 
276  *Thi8  is  certainly  a  hard  case  upon 

Picket,  but  he  who  trusts  most,  must 
^submit    to   bear   the   consequences   of    his 
misplaced  confidence.  • 
Decree  affirmed. 


Lee  V.  Tapscott.* 

October  Term.  1796. 

evldence-Be«t   Evidence  Rule-Title    to  Land —The 

rule  that  the  best  evidence  which  the  nature  of  the 
case  admits  of.  oucrht  to  be  produced,  though  aren- 
erally  true.  Is,  in  some  cases.  Inapplicable  as  it 
respects  title  to  lands  in  this  countrj'.  A  copy  of  a 
patent,  either  from  the  records  of  the  Rearlster's 
Office,  or  of  a  County  Court,  Is  as  good  evidence  of 
title  as  the  origrinal  would  be.  _ 

Same— Copy  of  Patentt— Case  at  Bar— The  copy  of  a 
patent,  siffned,  "Samuel  Matthews.  William  Clai- 
borne," dated  1658,  and  recorded  in  a  County 
Court,  tofirether  with  an  assifirnment  of  it,  (which 
assifirnment  was  acknowlesred  and  admitted  to  rec- 
ord, but  it  did  not  appear  that  the  patent  was 
proved  or  acknowledged.)  admitted  as  evidence  of 
title,  thoufirh  it  did  not  appear  that  the  patent  was 
sisrned  by  Mathews,  as  Governor. 

.Same— Private  Survey. $— A  private  survey  may  be 
admitted  as  evidence  of  boundary  between  those 
who  were  parties  to  it,  or  who  claim  under  them: 
but  not  as  to  stranjrers. 

Illegal  or  Improper  Evidence. |—Illefiral  or  improper 

«Por  monosrraphic  note  on  Evidence,  see  end  of  case. 

tEvldenoe— Copy  of  Ancient  Deed.— In  Ben  v.  Peete, 
H  Rand.  MS,  the  court  said:  "In  />«  v.  Tapscott.  2 
Wa*h.  281,  and  Rowletts  v.  Daniel,  4  Munf.  478,  it  is 
said,  that  the  copy  of  an  ancient  deed,  where  posses- 
sion has  followed  the  deed,  and  (In  the  latter  case), 
where  the  deed  was  recorded  on  the  acknowledsr- 
ment  of  the  arrantor.  shall  be  received,  without  any 
proof,  that  the  original  is  lost  or  destroyed.  I  do 
not  consider  these  cases  as  in  point;  for,  thoufirh 
ours  Is  an  ancient  deed,  it  wants  that  corroboration 
ariHln?  from  possession." 

The  principal  case  is  cited  and  approved  Ic  Baker 
V.  Preston,  Gilm.  286:  Van  Gunden  v.  Va.  CozX  & 
Iron  Co.,  68  Fed.  Rep.  846. 

See  Maxwell  v.  Lifirht,  1  Call  117,  and  monoarraphic 
noU  on  "Deeds"  appended  to  Piott  v.  C^om..  12  Gratt. 
■564. 

iEvldence— Private  Survey— Stran^^ers.— The  princi- 
pal case  is  cited  in  Jones  v.  Carter,  4  Hen.  &  M.  195, 
as  authority  for  the  proposition  that  a  private  sur- 
vey Is  no  evidence  asrainst  those  who  are  strangrers 
to  it. 

fllleiral  or  Improper  Evidence.- Illegal  or  Improper 
evidence  ouffht  never  to  be  confided  to  the  jury, 
however  unimportant  it  may  be  to  the  cause.  In 
support  of  this  proposition,  the  principal  case  is 
cited  and  approved  in  Brown  v.  May,  1  Munf.  291: 
Hooe  V.  Wilson,  5  Call  74;  Pasley  v.  Ensrlish.  10 
Gratt.  243:  Payne  v.  Com.,  31  Gratt.  889;  Lovell  v. 
Arnold.  2  Munf.  174.  .     .       ^ 

See  also,  the  principal  case  cited  and  approved  in 
Moss  V.  Moss,  4  Hen.  &  M.  808;  Harrison  v.  Brock,  1 

e^ctment— Title  to  Support  Action -Previous  Pos- 
.sesslon.— The  principal  case  is  cited  in  Suttle  v. 
Richmond,  etc..  R.  R.  Co.,  76  Va.  284,  as  authority  for 
the  proposition  that  a  person  in  peaceable  possession 
of  land,  who  Is  entered  upon  and  ousted  by  a  stranger 
without  title,  may  recover  in  ejectment  upon  the 
strencrth  of  his  mere  previous  possession.  See 
Tabscott  V.  Cobbs,  11  Gratt.  172,  and  monogrraphlc 
noU  on  "Ejectment"  appended  thereto. 

Same- Variation  between  Verdict  and  Judgment— As 
to  what  variation  between  a  verdict  and  judgment 
In  ejectment,  will  be  permitted,  see  the  principal 
case  cited  in  Camden  v.  Haskill.  8  Rand.  465. 

Hearsay  Bvidence-Admisslbility— Private  Rights.— 
-The  principal  case  is  cited  in  Winter  v.  United 
States,  80  Fed.  Cas.  362,  for  the  proposition  that  tra- 


evldence,  however  unimportant  to  the  cause, 
should  never  be  confided  to  the  jury.  ^^^.. 
Recordatlon-Paper  Not  Required  to  Be  Recordwl.- 
The  recording  of  a  paper  which  is  not  required  by 
law  to  be  recorded,  especially  if  no  notice  be  fflven 
to  those  whose  interests  may  be  aflfected.  is  not 
binding  upon  them,  nor  can  it  charge  them  with 
implied  notice. 

This  was  an  appeal  from  the  District 
Court  of  Fredericksburg.  It  was  an  eject- 
ment brought  by  the  lessor  of  the  appellee 
against  the  appellant.  .     -  ,_. 

At  the  trial,  the  plaintiff  in  support  of  his 
title,  offered  in  evidence  a  writing  m  the 
following  words  to  wit :  *  *To  all  &c.  whereas 
Ac.  now  know  ye,  that  I  the  said  Samuel 
Mathews  Esq.  do  with  consent  of  the  coun- 
cil of  state  accordingly  give  and  grant  unto 
Henry  Roach  1700  acres  of  land,  situated 
and  being  in  the  county  of  Westmoreland, 
bounded  Ac.  [and  so  describing  the  boundsj 
850  acres  part  thereof,  being  formerly 
granted  unto  the  said  Henry  Roach  by 
patent  the  13th  of  September  1654,  and  850 
acres  the  residue,  by  and  for  the  trans^r- 
tation  of  17  persons  into  this  colony  ac. 
yielding  and  paying  &c.  dated  the  10th  of 
October  1658." 

( Signed)  Samuel  Mathews, 

'^     *^        '  W.  Claiborne. 

**Know  all  men  by  these  presents,  that  I 
Henry  Roach,  do  make  over,  alien,  and  as- 
sign for  me  my  heirs  &c.  all  my  right  title 
and  interest  in  the  within  patent  and  whole 
portion  of  land  therein  specified  and  coti- 
tained  unto  Mr.  John  Hoskms  of  Bristol, 
his  heirs  Ac.  In  witness  ^hereof  I  have 
set  my  hand  this  13th  of  Feburary  1660. 
(Signed)  Henrj'  Roacji 

and  attested  by  two  witnesses.  On  the  14tft 
of  February  1660  this  assignment  was  ac- 
knowledged in  court  and  then  accorded. 

[Note,  the  record  does  not  state,  that  this 
assignment  was  endorsed  upon  the  writing 
first  mentioned.]  ^       ^    a 

277  *There  is  also  in  the  record  a  deed 
from  Roach  to  Hoskins,  dated  in  1660, 
conveying  to  him  the  above  mentioned  tract 
of  1700  acres.  This  deed  is  set  forth  m  the 
bill  of  exceptions.  .    .    .,  • 

The  plaintiff,  allcdging  that  this  was  a 
patent,  whereby  the  land  in  question  was 
granted  to  Henry  Roach,  under  whom  the 
plaintiff  claims,  the  defendant  objected, 
that  it  was  not  a  legal  and  sufficient  grant, 
and  that  it  ought  not  to  go  in  evidence  to 
the  jury,  and  being  overruled  by  the  court, 
he  filed  an  exception  to  the  opinion. 

The  defendant  below  offered  in  evidence 
to  prove  the  boundaries  of  the  land  in  con- 
troversy, a  plat  and  survey  made  in  the 
year  1737,  by  the  order  of  Samuel  Atwell 
and  Henry  Fitzhugh  under  whom  the  de- 
fendant derived  a  title  to  part  of  tne  land 
in  controversy,  and  according  to  which  plat 
and  division,  the  lands  therein  described 
have  been  since  held  by  those  claiming  un- 
der the  said  Atwell  and  Fitzhugh  which  plat 
and  survey  were  recorded  in  the  County 
Court  of  Westmoreland  in  the  year  1739  also 
a  partition  of  the  said  land  made  by  referees 


ditlon  of  a  parUcular  fact,  as  that  a  post  or  stone 
was  put  down,  or  turf  dug  at  a  particular  spot.  Is 
not  competent  evidence  to  establish  a  private  right, 
because  It  Is  not  a  matter  of  public  concern  in  which 
the  community  are  interested. 

The  principal  case  Is  also  cited  on  page  355  of  Win- 
ter V.  United  States.  «<Drc. 
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appointed  by  the  said  Atwell  and  Fitzhugh. 
To  this  evidence  the  plaintiff  objected,  and 
the  objection  being  sustained  by  the  court 
the  defendant  excepted.  Verdict  for  the 
plaintiff  for  the  lands  laid  down  in  the  sur- 
vey made  in  this  cause,  as  comprehended 
within  certain  lines  described  by  the  jury. 
Judgment  that  the  plaintiff  recover  his  term 
yet  to  come  of  and  in  the  lands  with  the 
appurtenances  in  the  declaration  men- 
tioned. 

CARRINGTON,  J.— The  first  point  relied 
upon  by  the  appellant's  counsel  was,  that 
the  writing  signed  *^  Samuel  Mathews" 
could  not  be  considered  as  a  patent,  and 
could  not  transfer  the  right  of  the  crown  to 
the  lands  therein  described.  It  is  certainly 
very  informal,  as  it  might  well  be  expected 
to  be  at  a  time,  when  this  country  was  in 
its  infancy.  But  I  am  satisfied,  that  it  pos- 
sesses all  the  substantial  parts  of  a  grant, 
and  that  it  was  sufficient  to  convey  the 
land.  The  case  of  Birch  v.  Alexander  (ante 
vol.  1,  p.  34)  is  expressly  in  point  upon  this 
question. 

The  next  objection  was  to  the  authenticity 
of  the  paper.  It  has  the  signature  of  Sam- 
uel Mathews  with  that  of  W.  Claiborne, 
who  is  not  stated  to  be  the  clerk. 

I  might  be  induced  to  suspect  the  authen- 
ticity of  the  grant,  if  it  stood  unaided  by 
circumstances;  but  there  are  two  in  the 
case,  which  have  weight  with  me.  The 
first  is,  the  length  of  possession  which  has 
accompanied  the  grant ;  and  the  2d  is  that  a 
forgery  is  not  to  be  presumed,  where  the 
grant  was  immediately  offered  and  admitted 

to  record. 
278  ♦The  third   objection    made   to   the 

opinion  of  the  District  Court  is,  that 
thev  refused  to  admit  the  survey  made  in 
1737,  as  evidence. 

A  private  survey  made  by  persons  who 
were  strangers  to  the  parties  in  this  cause, 
cannot  upon  any  principle  of  law  be  evi- 
dence against  either  of  them,  though  it 
might  have  been  proper  as  between  those, 
who  were  parties  to  the  survey,  or  who 
claimed  under  them.  The  case  of  Sir  John 
Bridgman  v.  Jennings,  1  Ld.  Ray  734,  which 
was  cited  by  the  appellant's  counsel  is  en- 
tirely against  him.  Lord  Chief  Justice 
Holt,  was  of  opinion,  that  a  survey  made 
by  A  of  two  manors  during  his  seisin  of 
both,  might  after  a  length  of  time  be  given 
in  evidence  in  a  dispute  about  the  bounda- 
ries between  A,  and  B  who  had  purchased 
one  of  the  manors. 

The  case  of  Underbill  v.  Durham,  in 
Freeman's  Rep.  509,  is  inapplicable,  as  it 
relates  only  to  the  copy  of  a  survey  where 
the  original  was  proved  to  have  been  burnt. 

Upon  the  whole,  I  am  clearly  of  opinion, 
that  the  judgment  of  the  District  Court 
upon  the  points  suggested  in  the  bill  of  ex- 
ceptions was  right,  but  as  there  is  a  clerical 
error  in  entering  up  the  judgment  gener- 
all3',  for  the  lands  in  the  declaration  men- 
tioned, instead  of  pursuing  the  verdict,  it 
must  be  reversed,  and  corrected. 

LYONS,  J. — I  am  always  sorry  when  con- 
strained to  differ  in  opinion  from  the  rest 
of  the  court.  That  which  has  been  delivered 
may  be,  and  probably  is  agreeable  to  the 
real  equity  of  this  case,  but  I  must  decide 
according  to  my  own  sentiments  of  the  law. 


The  first  objection  is  to  the  patent.  It 
recites  a  former  patent  for  850  acres  dated 
in  1654,  and  includes  850  acres  more,  for 
which  entire  quantity  the  grant  is  made. 
It  also  appears,  that  in  the  year  1660,  Roach 
assifirned  this  patent  to  Hoskins,  and  also  by 
a  deed  pole  in  the  same  year  conveyed  the 
whole  of  the  1700  acres  to  the  same  person. 
Now  what  necessity  was  there  for  producing 
the  patent  at  all?  The  deed,  accompanied 
with  the  length  of  possession  was  title  suffi- 
cient for  the  appellee.  But  not  contented 
with  this,  he  insists  upon  the  admission  of 
the  patent,  and  relies  upon  it  as  proof  of 
his  title.  This  brings  me  to  the  question, 
whether  such  evidence  was   proper  or  not^ 

It  is  a  sound  and  well  established  rule  of 
law,  that  the  best  evidence  which  the  nature 
of  the  case  admits  must  be  produced. 
279  '^This  is  a  safe  rule,  for  the  securit)* 

of  property,  and  should  be  adhered  to. 
Inferior  evidence  may  be  resorted  to,  where 
from  the  nature  of  the  case  better  cannot 
be  had. 

Where  it  is  necessary  to  rely  upon  the 
patent,  the  original  must  be  produced  if  it 
can  be  had ;  if  it  cannot,  a  copy  may  be 
admitted.  If  the  books  in  which  the  patent 
was  recorded  be  lost,  or  destroyed,  evidence 
still  inferior  to  that  may  be  permitted; 
such  as  a  memorandum,  particularly  where 
the  right  has  always  been  accompanied  by 
possession. 

The  bill  of  exceptions  states,  that  the  ap- 
pellant offered  this  paper  as  a  patent 
whereby  the  lands  in  question  were  granted 
to  Roach.  Now  let  us  examine  this  evi- 
dence of  title ;  what  is  it?  A  piece  of  paper 
signed  by  Samuel  Mathews,  who  is  not 
stiled  Governor  in  any  part  of  it ;  there  is 
no  seal  to  it,  nor  is  it  even  stated  to  have 
been  sealed.  It  is  stiled  a  patent  in  the  as- 
signment; but  this  did  not  make  it  one. 
If  the  assignor  had  been  examined  as  a  wit- 
ness, and  had  declared  upon  oath  that  it 
was  a  patent,  it  would  not  have  been  suffi- 
cient, because  he  could  not  have  been  a  wit- 
ness for  himself,  and  the  patent  could  not 
have  been  admitted  to  record  upon  such 
evidence.  Much  less  can  the  party  give  it 
the  effect  of  a  patent,  by  naming  it  one  in 
his  assignment.  The  assignment  was  ac- 
knowledged and  admitted  to  record,  but  this 
patent,  as  it  is  called,  never  was.  For 
though  the  clerk  has  officiously  recorded  it, 
yet  it  is  not  more  authentic  on  that  account, 
since  it  was  not  the  act  of  the  court. 

Upon  what  ground  then  can  I  feel  satisfied 
as  to  the  authenticity  of  this  paper?  The 
answer  to  all  this  is,  that  it  was  recorded 
130  years  ago,  and  that  it  has  been  accom- 
panied by  possession  ;  that  instead  of  pre- 
suming a  forgery,  the  antiquity  of  the 
?atent  ought  to  satisfy  us  of  its  reality. 
*here  is  one  thing  clear;  which  is,  that  as 
it  must  have  the  aid  of  presumption  to  sup- 
port it,  that  presumption  is  completely  re- 
pelled b3'  its  having  been  in  the  power  of 
the  plaintiff  to  produce  better  evidence. 

If  the  record  book  could  be  procured,  and 
no  such  patent  were  to  be  found  there,  the 
presumption  would  be,  that  no  such  patent 
was  ever  issued.  I  do  not  object  to  the 
authenticity  of  the  patent;  upon  a  sus- 
picion that  it  has  been  forged,  but  because 
it  is  incumbent  upon  the  party  who  produces 
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and  relies  upon  it,  to  prove  it  authentic. 
The  assignment  does  not  in  my  opinion 
strengthen  the  proof  of  the  reality  of  the 
patent,  because  it  has  no  greater  weight 
than  the  recital  of  one  deed  in 
280  *another,  which  is  only  binding  be- 
tween the  parties  to  the  deed,  or  those 
claiming  under  it.  The  antiquity  of  the  in- 
strument, tho'  it  might  have  its  due  weight, 
if  no  better  evidence  could  be  had,  can  have 
no  effect  when  brought  within  that  rule  of 
law,  which  requires  the  best  evidence  which 
the  nature  of  the  case  admits  of  to  be  pro- 
duced. .If  the  deed  were  of  recent  date,  an 
inferior  degree  of  evidence  would  be  equally 
admissible,  if  better  could  not  be  had. 

But  if  this  had  been  the  best  evidence  in 
the  power  of  the  appellee,  I  should  still 
think,  that  the  court  erred  in  the  opinion 
they  gave  respecting  it.  They  ought  to 
have  suffered  the  evidence  to  have  given  as 
ground  for  the  jury  to  presume  a  grant, 
leaving  the  weight  of  such  evidence  entirely 
to  them ;  instead  of  which,  they  determined, 
that  the  evidence  was  sufficient  to  prove, 
that  a  patent  had  issued. 

As  to  the  survey  which  was  offered  by  the 
appellant,  I  had  considerable  doubts  at 
first ;  but  I  am  now  satisfied  that  the  court 
did  right  in  rejecting  it.  It  might  be  very 
dangerous,  if  private  suryeys  were  to  be  ad- 
mitted as  evidence  of  boundary,  between 
persons  not  parties  or  privies  to  them.  The 
one  in  question  is  entirely  ex  parte,  author- 
ised by  no  judicial  act  whatever,  and  not 
even  strengthened  by  notice  to  those  persons 
who  might  be  thereby  affected.  Neither  do 
I  think,  that  the  recording  of  it  can  be  con- 
sidered even  in  the  light  of  presumptive 
notice,  because  there  was  no  person  who 
could  be  regularly  cited  to  contest  it. 

The  recording  of  a  paper  which  is  not 
required  by  law  to  be  recorded  especially  if 
no  notice  be  given  to  third  persons  whose 
interests  may  be  effected,  can  never  be 
binding  upon  them,  nor  charge  them  even 
with  implied  notice  of  the  fact.  If  in  this 
case,  there  had  been  notice  to  the  neigh- 
bours of  the  survey,  or  any  other  evidence 
tending  to  create  a  presumption  of  assent 
in  the  persons  interested,  I  would  in  that 
case  have  left  the  evidence  to  the  jury. 

The  PRESIDENT.  —  The  appellant's 
counsel  considered  the  objection  to  the 
patent  under  two  heads;  the  first  went  to 
the  imperfection  of  the  grant ;  but  he  after- 
wards relinquished  that  point,  and  of  course 
I  should  not  now  notice  it,  but  to  observe 
that  the  court  were  unanimously  against 
him. 

The  second  branch  of  this  objection,  re- 
lates to  the  authenticity  of  the  grant.  I 
admit  the  rule  of  law  as  it  has  generally 
been  laid  down  to  be  correct.  The 
281  best  evidence  *which  the  nature  of 
the  case  admits  of,  ought  to  be  pro- 
duced, and  if  it  may  be  produced,  inferior 
testimony  is  inadmissible. 

Btit  the  rule  as  it  applies  in  England  to 
titles  respecting  land  is  inapplicable  in  this 
country.  In  that  country,  patents  are  not 
registered,  in  this  they  are,  and  copies 
from  the  registers  office  may  as  well  be  ad- 
mitted in  evidence  as  the  originals  them- 
selves. The  question  then,  is  not  whether 
the  copy  of  a  patent  may  be  given  in    evi- 


dence, but  whether  a  copy  from  the  records 
of  a  County  Court  may?  Because  I  take  it 
for  granted,  that  the  paper  offered  in  evi- 
dence by  the  appellee,  and  to  which  the  ex- 
ception is  taken,  comprehends  the  patent  as 
well  as  the  assignment,  and  proves,  that 
both  of  them  were  admitted  to  record  in  the 
year  1660.  Upon  this  point,  I  am  clearly 
of  opinion,  that  the  attested  copy  of  a 
patent  recorded  in  the  County  Court,  is 
equally  authentic,  as  if,  it  were  obtained 
from  the  records  of  the  register's  office. 
The  latter,  is  under  no  other  controul  than 
that  of  the  officer  of  that  department, 
whereas  the  former,  is  under  the  superin- 
tendance  of  a  court  of  justice. 

I  admit  it  to  be  possible,  that  a  forged 
bond  or  patent,  with  an  assignment,  might 
be  admitted  to  record;  but  after  such  a 
length  of  time,  and  under  the  circumstances 
of  this  case,  I  cannot  presume  it.  On  the 
contrary,  I  must  presume  that  the  real 
patent  was  recorded.  Neither  do  I  think, 
that  the  court  went  too  far  in  the  opinion 
they  gave  respecting  this  evidence.  They 
did  not  determine  that  the  evidence  was 
sufficient  to  establish  the  grant  but  they 
over-ruled  the  objection  of  the  appellant 
taken  to  the  admission  of  the  evidence. 

The  next  question  respects  the  survey 
which  was  offered  on  the  part  of  the  de- 
fendant. The  exception  is  not  to  the  au- 
thenticity of  the  survey,  for  if  it  were,  and 
no  other  objection  appeared  to  it  I  should 
consider  the  evidence  as  being  proper.  But 
it  is  objected,  that  it  is  inadmissible  evi- 
dence as  between  those  who  were  strangers' 
to  it.  The  case  of  Sir  John  Bridgman  v. 
Jennings,  is  a  compleat  authority  in  sup- 
port of  the  opinion  of  the  District  Court, 
and  it  stands  unopposed  by  any  other  ad- 
judged case  within  my  recollection.  This 
survey  was  certainly  improper  evidence  to 
establish  the  boundaries  of  the  land  in 
question,  and  therefore  ought  not  to  have 
been  left  to  the  jury.  Illegal,  or  improper 
evidence,  however  unimportant  it  may  be 
to  the  cause,  ought  never  to  be  confided  to 
the  jury ;  for  if  it  should  have  an  influence 
upon  their  minds,  it  will  mislead  them; 
and  if  it  should  have  none,  it  is  useless  and 
may  at  least  produce  perplexity.  Al- 
though the  acknowledgment,  of 
282  *the  acts  of  a  party  may  be  evidence 
against  him,  yet  it  can  never  under 
any  circumstances  be  used  in  his  favor. 

A  majority  of  the  court  being  of  opinion, 
that  the  error  in  the  judgment  in  not  pur- 
suing the  verdict,  cannot  be  considered  as  a 
misprision  of  the  clerk,  the  judgment  must 
be  reversed  with  costs,  and  entered  for  so 
much  of  the  land  with  the  appurtenances  in 
the  declaration  mentioned,  as  shall  be  com- 
prehended within  the  marks  and  lines 
described  by  the  jurors  in  their  verdict,  to- 
gether with  the  damages  and  costs  &c. 
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I.  SCOPE  OP  NOTE. 
In  a  few  instances,  as  will  be  seen  by  the  table  of 
cross  references,  it  was  seen  fit  to  treat  certain 
subjects  of  evidence  in  separate  notes.  Except, 
however,  where  this  has  been  done,  it  is  the  purpose 
of  this  note  to  embrace.  In  a  srefleral  way,  the  whole 
subject  of  evidence,  and  to  omit  from  discussion 
only  such  points  of  evidence  as  come  more  properly 
within  the  purview  of  the  particular  subject  in  con- 
nection with  which  they  arise.  For  example,  under 
the  head  of  "Deeds"  will  be  found  discussed  all  such 
matters  of  evidence  as  have  arisen  in  connection 
with  that  subject  and,  consequently  they  are  omitted 
from  this  note.  Reference,  therefore,  is  made  to 
the  table  of  cross  references  and  the  various  titles 
throughout  this  series  for  the  precise  scope  of  this 

note. 

11.  JUDICIAL  NOTICE. 

A.  GENERAL  RULE.— Facts  which  are  so  gen- 
erally known  that  every  well-informed  person 
knows  them  or  oufirht  to  know  them,  will  be  judi- 
cially recognized  without  proof.  Richmond,  etc., 
Ry.  Co.  V.  Richmond,  etc.,  R.  Co.,  06  Va.  670,  82  S.  E. 
Rep.  787  ;  Hart  v.  Baltimore,  etc,  R.  R.  Co.,  6  W.  Va. 
880. 

B.  SUBJECTS  OF  JUDICIAL  NOTICE. 

1.  CBN8U8  AND  POPULATION    OP  COUNTY.— Judicial 

notice  will  be  taken  of  the  population  of  a  county  as 
esUblished  by  the  last  United  States  census.  Welch 
V.  County  Court  20  W.  Va.  68. 1  S.  E.  Rep.  887. 

2.  CouBTs,  Court  OFncBBS,  Sbals^  and   Signa- 

TUBBS. 

Courts  of  Sister  States.— The  supreme  court  of 
West  Virginia  will  take  judicial  notice  that  the  cor- 
poration court  of  Lynchburff,  Va.,  is  a  court  of  rec- 
ord, and  will  consult  the  Virginia  Code  or  other 
law  book  to  impart  to  it  information,  under  S  4,  ch. 
18,  W.  Va.  Code.  Heffernan  v.  Harvey,  41  W.  Va. 
766,  24  S.  E.  Rep.  602. 

Clerk  of  Court— And  a  court  will  take  official  notice 
of  who  is  its  clerk.  Cent  Land.  •Co.  v.  Calhoun,  16 
W.  Va.  862. 

Seal  of  State— Signature  of  Heads  of  Departments.— 
So  also,  it  is  a  rule  of  evidence  that  the  courts  of  a 
state  take  judicial  notice  of  its  seals,  and  of  the  sifir- 
natnre  of  the  heads  of  departments.  Com.  v.  Dunlop, 
80  Va.  481, 16  S.  E.  Rep.  278 ;  Va.  Code  1887,  ch.  164. 
S8882 :  W.  Va.  Code,  ch.  180,  S8. 

8.   DOMBSTIC  ANIM  AL.S. 

That  riules  Are  Domestic  Animals.— It  was  held  in 
State  V.  Gould,  26  W.  Va.  250,  that  the  court  will  take 
judicial  notice  that  mules  are  domestic  animals. 

4.  EliBCTIONS. 

Local  Option  Election.— An  indictment  for  violation 
of  Acts  Va.  188fr-86,  p.  250,  S  5,  forblddlnsr  the  sale  of 
intoxicating  liquors  within  any  mafirlsterlal  district 
votiufiT  affainst  license,  need  not  allege  that  the 
magisterial  district.in  which  the  offense  occurred 
had  voted  asrainst  license,  since  the  court  will  take 
judicial  notice  of  such  a  vote.  Savasre's  Case,  84  Va. 
582.  6  S.  E.  Rep.  663:  Thomas  v.  Com..  06  Va.  02,  17  S. 
E.  Rep.  788:  Harsrreave  v.  Com.,  2  Va.  Dec.  180. 

5.  Intoxicating  Liquors. 

Effect  of  Apple  Brandy.— A  court  will  take  judicial 
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notice  that  apple  brandy  is  intozicatinff.    Thomas 
V.  Com..  90  Va.  92, 17  S.  E.  Rep.  788. 

6.  HisTOBiCAii  Events. 

a.  MaUer$  of  General  Hintory. 

Pacts  Concernloi:  Confederate  Currency.  —  Courts 
should  take  judicial  notice  of  such  facts  as  are 
matters  of  sreneral  history,  affectinsr  the  whole 
people,  such  as  the  pendency  at  a  particular  time, 
of  the  late  war:  that  Confederate  notes  were  Issued 
early  in  the  war  by  the  Confederate  firovernment. 
and  these  notes  In  a  short  time  became  almost  the 
exclusive  currency  of  the  Confederate  states,  that 
during  the  first  year  of  the  war  these  notes  were 
but  sliGThtly  depreciated  and  were  then  received 
throufirhout  the  Confederate  states  in  the  payments 
of  the  debts,  and  all  the  channels  of  trade,  without 
doubt  or  question  ;  but  these  notes  were  never 
made  a  leffal  tender  in  the  payment  of  debts,  by  an 
act  of  Confederate  cong-ress  ;  that  a  particular 
county,  at  a  particular  time,  was  de  facto  within,  or 
without  the  jurisdiction  of  West  Vlrfirlnia.  Sim- 
mons V.  Trumbo,  9  W.  Va.  8B8 ;  Hix  v.  Hix,  26  W.  Va. 
481 ;  Hale  v.  Wall,  22  Gratt  428.  See  Gresrory  v. 
Bauffh,  4  Rand.  011. 

The  fact  that  Confederate  states  notes  was  the  only 
currency  in  circulation  in  Virfirinia  in  March  180S,  is 
so  notorious,  that  it  may  be  taken  notice  of  judi- 
cially by  the  courts,  as  a  matter  of  current  public 
history.  Walker  v.  Pasre,  21  Gratt  636;  Crockett  v. 
Sexton,  29  Gratt.  57. 

Safety  of  Person.— But  the  court  should  not  take 
judicial  notice  of  such  facts  as  are  not  matters  of 
g-eneral  history,  such  as  that  a  person  entertaininer 
certain  political  views  was  not  safe  in  his  person  or 
property,  in  some  particular  county  at  a  particular 
time.    Simmons  v.  Trumbo,  9  W.  Va.  830. 

nilitary  Orders  and  Occupation.— And  the  court 
cannot  take  judicial  notice  of  the  military  orders 
extendinsT  the  time  for  a  stay  of  execution  on  judg- 
ments.   Johnston  v.  Wilson,  29  Gratt  379. 

Military  Occupation.— On  the  other  hand,  the 
court  will  take  judicial  notice  of  the  fact,  that 
Greenbrier  county  was  within  the  Confederate 
lines  darlnsr  the  war,  and  that  Confederate  money 
was  the  currency  of  the  county.  Hix  v.  Hix,  25  W. 
Va.  481. 

And  that  the  county  of  Kanawha  in  January,  1865, 
was  within  the  lines  of  the  federal  army.  Dry- 
den  V.  Stephens,  19  W.  Va.  2. 

Also,  Richmond  and  Mercer  county  are  judicially 
known  to  the  court  not  to  be  In  territories,  which 
were  hostile  to  each  other  durlnsr  the  war.  Kent  v. 
Chapman,  18  W.  Va.  485. 

7.  Laws  and  Statutes. 

a.  Public  ^c<«.— The  courts  take  judicial  notice  of 
all  public  laws  or  acts  of  the  Legrlslature  of  the 
state,  and  they  need  not  be  proven.  Hart  v.  B.  &  O. 
R.  R.  Co.,  6  W.  Va.  838;  Blankenshlp  v.  Chesapeake, 
etc.,  R.  Co.,  94  Va.  449,27  S.  E.  Rep.  20, 

Acts  Incorporating  Banks.- Thus,  it  has  been  held 
in  several  cases  that  acts  of  the  lefirislature  incor- 
porating banks  are  public  acts,  of  which  the  courts 
will  take  judicial  notice;  and  in  an  action  by  the 
bank  it  is  not  require*^  to  prove  its  incorporation. 
Strlbbllnsr  V.  Bank  of  the  Valley,  5  Rand.  182;  Hays 
V.  Northwestern  Bank,  9  Gratt  127;  Farmers*  Bank 
V.  Willis,  7  W.  Va.  81;  Northwestern  Bank  v.  Machlr, 
18  W.  Va.  271. 

Acts  Incorporatlnir  Railroads.— So  also,  it  has  been 
held  that  the  statutes  of  a  state,  creating  railroad 
corporations,  or  licensing-  and  authorlzlnsr  them  to 
exercise  their  franchises  within  the  state,  are 
public  acts,  of  which  the  courts  of  the  state  will 
take  judicial  notice,  without  proof.  Hart  v.  Balti- 
more, etc.,  R.  R.  Co.,  6  W.  Va.  388;  State  v.  B.  &  O.  R. 
R.  Co.,  15  W.  Va.  863;  Douglass  v.  Kanawha,  etc.,  R. 


Co.,  44  W.  Va.  267,  28  S.  E.  Rep.  706;  BalUmore,  etc.. 
R,  R.  Co.  V.  Sherman,  30  Gratt  602. 
Acts  Incorporating  Cities,  Towns    or  VIllaget.-lt 

was  held  in  Beasley  v.  Town  of  Beckley,  28  W.  Va. 
81.  that  when  in  any  judicial  proceeding  in  West 
Virglnialt  becomes  material  to  inquire  whether  a 
certain  city,  town  or  village  has  been  incorporated, 
or  within  what  county  the  same  is  situated,  the 
court  judge  or  justice,  before  whom  the  same  Is 
pending,  will  take  judicial  notice  of  the  acts  of  tbe 
legislature  incorporating  the  same  and  of  the 
county  within  which  the  same  is  situated. 

Public  Acts  of  Consrress— The  courts  of  the  several 
states  take  judicial  notice  of  all  public  acts  of  con- 
firress.  including  those  which  relate  exclusively  to 
the  District  of  Columbia,  without  any  formal  proof. 
Bayly  v.  Chubb,  16  Gratt  284;  Bird  v.  Com..  21  Gratt 
800. 

6.  J*rivate  Acts,— On  the  other  hand,  courts  will  not 
take  judicial  notice  of  private  laws  or  acts  of  the 
legislature,  but  they  must  be  proven  when  in  issue. 
Hart  V.  Baltimore,  etc.,  R.  Co.,  6  W.  Va.  838. 

Though  private  acts  of  the  Virginia  Assembly 
may  be  given  in  evidence,  without  being"  specially 
pleaded,  they  are  not  to  be  taken  notice  of  Judi- 
cially, by  the  court  as  public  acts  are,  but  must  be 
exhibited,  as  documents,  if  not  admitted  by  consent 
of  parties.  Legrand  v.  Hampden  Sidney  College.  5 
Munf.  324. 

Statutory  Rule— Appellate  Court. —But  the  sututes 
provide  that  an  appellate  court  shall  ts^ke  judicial 
notice  of  all  such  acts  and  resolutions  of  the  legis- 
lature, though  local  and  private,  as  appear  to  have 
been  relied  on  in  the  court  below.  Va.  Code  1887.  ch. 
164,  §3828;  W.  Va.  Code,  ch.  130.  S  1:  Somervllle  v. 
Wlmblsh,  7  Gratt  206;  Hart  v.  Baltimore,  etc.,  R  R. 
Co..  6  W.  Va.  388:  Groves  v.  County  Court  42  W.  Va. 
587,  26  S.  E.  Rep.  460. . 

What  Are  Public  .and  Private  Laws.— A  private  law 
Is  one  which  relates  to  private  matters  which  do 
not  concern  the  public  at  large,  and  a  public  law  in 
one  which  affects  the  public,  either  g^enerally  or  in 
some  classes.  Hart  v.  Baltimore,  etc.,  R.  R.  Co.,  6 
W.  Va.  838. 

c.  Ordinances.— Courts  of  a  municipal  corporation 
will  take  judicial  notice  of  its  ordinances  without 
alleg'ation  or  proof  of  their  existence.  Town  of 
Moundsvllle  v.  Velton,  85  W.  Va.  217,  18  S.  E.  Rep. 
378  ;  Wheeling  v.  Black,  26  W.  Va.  266. 

d.  Constitutional  Provisions. —The  supreme  court 
may  take  judicial  notice  of  the  fact  that  a  board  of 
supervisors,  which  is  a  party  to  an  appeal  pending 
in  that  court,  has  since  the  taking  of  the  appeal, 
been  extinguished  by  the  adoption  of  a  new  consti- 
tution. Board  of  Supervisors  v.  Livesay,  6  W.  Va, 
44. 

e.  Custom  of  Merchants.— K  custom  of  merchants, 
when  first  brought  into  court  is  a  matter  of  fact 
and  merchants  are  examined  to  prove  what  it  is. 
but  when  leg-al  decisions  are  once  made  upon  it  it 
becomes  the  law  of  the  land,  of  which  all  parties 
and  courts  are  to  take  notice  without  stating  it 
Branch  v.  Burnley,  1  Call  147. 

f.  Foreign  X«m'«.— Courts,  however,  do  not  take  ju- 
dicial notice  of  the  laws  of  other  states.  Sach  lavs 
are  facts  to  be  proved  as  other  facts.  The  usual  and 
better,  if  not  the  only  manner,  of  proving  laws  of  a 
foreign  state,  when  they  are  statutory,  is  by  Intro- 
ducing in  evidence  a  properly  authenticated  copy 
of  the  statute,  or  so  much  of  it  as  is  necessary  to 
show  what  the  foreign  law  is  on  the  point  in  contro- 
versy. Union  Cent  Life  Ins.  Co.  v.  Pollard.  94  Va. 
146,  26  S.  £.  Rep.  421,  64  Am.  St  Rep.  715. 

Usury  Laws  of  Another  State.— For  example,  the 
courts  of  one  state  are  not  bound  to  take  jndicial 
cognizatce  of  the  usury  laws  of  another  state ;  and 


746 


NoTs  ON  Evidence. 


2  WASH. 


one  who  sets  up  tlie  nsarions,  and  therefore  void, 
nature  of  a  contract  made  in  another  state  must 
also  show  what  are  the  usury  laws  of  such  other 
state.    Klinck  v.  Price,  4  W.  Va.  4,  6  Am.  Rep.  268. 

Statutory  Rule.-But  under  ch.  13.  S  4,  of  the  W. 
Va.  Code,  courts  take  judicial  notice,  without  proof, 
of  the  law  of  another  state,  and  in  so  doinff  may 
consult  any  book  purportincr  to  contain,  state,  or 
explain  the  same,  and  consider  any  testimony,  in- 
formation, or  argument  offered  on  the  subject. 
Wilson  V.  Phoenix  Powder  Ufg.  Co.,  40  W.  Va.  418.  21 
S.  E.  Rep.  1035 ;  Siufirer  Mffir.  Co.  v.  Bennett,  28  W.  Va. 
16  :  State  y.  Goodrich,  14  W.  Va.  842. 

8.  MOBTAUTT  TABiiBS.— Courts  may  take  Judicial 
notice  of  mortality  tables,  thousrh  not  offered  in 
eyidence.  Abell  v.  Penn  Mutual  Life  Ins.  Co.,  18  W. 
Va.  402. 

9.  Orders  or  Decrbbs  of  Foreign  Courts  — 
Where  a  court  of  competent  jurisdiction  in  one  of 
the  United  States  has  by  its  final  order  or  decree 
passed  upon  and  confirmed  the  accounts  of  an  exec- 
utor, administrator,  or  other  fiduciary,  the  courts  of 
West  Vlrgrinia  will  Uke  judicial  notice  of  the  effect 
of  such  order  or  decree  in  any  judicial  proceeding 
in  that  state  affecting-  the  yalldity  of  the  same. 
Shrlyer  v.  Garrison,  80  W.  Va.  466,  4  S.  E.  Rep.  660. 

10.  PiiACES  WITHIN  County.— The  Supreme  Court 
of  West  Virginia  win  take  judicial  notice  that  the 
city  of  Wheeling  is  the  county  seat  of,  and  is  within, 
Ohio  county.    Selbrisrht  y.  SUte,  2  W.  Va.  601. 

11.  PRIVILEGE  OF  MEMBER  OF  ASSBMBLT.— BUt  the 

privllefire  of  a  member  of  Assembly,  cannot  be  no- 
ticed by  the  courts  ex  officio.  As  it  may  be  waived,  it 
must  be  claimed.  And  it  can  only  be  claimed  by 
plea,  or  on  motion  tendered,  or  made  at  the  proper 
period.    Prentls  v.  C6m.,  5  Rand.  697,  16  Am.  Dec.  782. 

12.  Railroads. 

Incorporation.  —  In  some  cases  the  courts  have 
taken  judicial  notice  that  a  railroad  company  Is  a 
corporation.  Baltimore,  etc.,  R.  R.  Co.  v.  Sherman, 
30  Gratt  602;  Hart  v.  Baltimore,  etc.,  R,  Co.,  6W. 
Va.  388  :  State  v.  Baltimore,  etc.,  R.  R.  Co.,  16  W.  Va. 
363  :  Doufflass  v.  Kanawha,  etc..  Ry.  Co.,  44  W.  Va. 
207.  28  S.  E.  Rep.  706. 

Gates  and  Plaffman  at  Railroad  Crossing.— Courts 
will  take  jurllcial  notice  that  the  maintenance  of 
g-ates  and  a  fiagman  at  a  crossing  of  the  tracks  of  a 
railroad  and  a  street  railway  on  a  city  street  dimin- 
ishes the  danger  of  accidents.  Richmond,  etc.,  Ry. 
Co.  V.  Richmond,  etc.,  R.  Co  ,  96  Va.  670,  32  S.  E.  Rep. 
787. 

Sources  of  Information.— And  the  courts  may,  with 
propriety,  look  to  the  vast  number  of  adjudsred 
cases  upon  the  subject  of  railroad  crossings,  and 
the  treatises  of  text-writers  to  ascertain  that  such 
devices  are  resorted  to  to  prevent  accidents,  and 
are  regarded  as  useful  and  beneficial  contrivances. 
Richmond,  etc.,  Ry.  Co.  v.  Richmond,  etc.,  R.  Co.,  96 
Va-  670,  32  S.  E.  Rep.  787. 

Eminent  Domain.— But  the  court  will  not  take  ju- 
dicial notice,  that  a  railroad  company,  under  its 
charter,  condemned  or  acquired  title  to  any  par- 
ticnlar  land,  or  strip  of  land.  Chapman  v.  Pitts- 
burgh &  S.  R  Co..  18  W.  Va.  185. 

III.  PRESUMPTIONS. 

A-  IN  CRIMINAL  CASES. 

Inaocence.— In  all  criminal  proceedings,  the  pris- 
oner is  presumed  to  be  Innocent  until  his  guilt  is 
established  beyond  a  reasonable  doubt  McBride 
V.  Com..  95  Va.  818,  30  S.  E.  Rep.  464;  Longley  v.  Com., 
09  Va.  807,  87  S.  E.  Rep.  339;  Davis  v.  Com.,  99  Va.  868, 
39  S.  E.  Rep.  686;  Wadley  v.  Com.,  98  Va.  803,  35  S.  E. 
Rep.  462. 

Malice.- But  malice  may  be  presumed  from  the 
deliberate  use  of  a  deadly  weapon  in  the  previous 


possession  of  the  slayer.  Com.  v.  Brown,  90  Va.  671, 
19  S.  E.  Rep.  447;  Hall  v.  Com.,  89  Va.  171.  15  S.  E. 
Rep.  617;  Murphy  v.  Com.*,  23  Qratt.  960;  Hill  v.  Com., 
2  Gratt  604,  and  note.  See  monographic  note  on 
"Homicide"  appended  to  Souther  v.  Com.,  7  Gratt. 
073. 

Attempts  of  Accused  to  Escape.— Where  a  party 
charged  with  or  in  custody  for  a  crime  which  he  is 
alleged  to  have  committed,  attempts  to  escape,  or 
to  evade  the  threatened  prosecution.  It  becomes 
one  of  a  series  of  circumstances  from  which  guilt 
may  be  Inferred.  State  v.  Koontz,  31  W.  Va.  127,  6 
S.  E.  Rep.  328;  Dean  v.  Com..  4  Gratt  541.  See  Wil- 
liams v.  Com.,  86  Va.  607,  8  S.  E.  Rep.  470. 

Possession  of  Ooods  Recently  Stolen.— And  It  Is  well 
settled  that  the  exclusive  possession  of  goods  re- 
cently stolen,  raises  a  presumption  of  fact  that  the 
possessor  Is  the  thief,  and  in  order  to  repel  the  pre- 
sumption, it  is  incumbent  on  him,  when  called  on 
for  the  purpose,  to  account  for  such  possession  con- 
sistently with  nls  Innocence.  Price  ▼.  Com.,  21 
GratL  847;  Taliaferro  v.  Com.,  77  Va.  411;  Porter- 
field  V.  Com.,  91  Va.  801,  22  S.  E.  Rep.  352;  Walker  v. 
Com..  28  Gratt.  969. 

Burglary.- But  it  has  never  been  decided  in  Vir- 
ginia that  such  possession  Is  even  prima  facie 
evidence  of  guilt  In  cases  of  burglary  and  house- 
breaking. Taliaferro  v.  Com.,  77  Va.  411.  The 
question  was  discussed,  but  not  decided  In  Walker's 
Case.  28  Gratt.  969. 

Burglary— Exclusive  Possession  of  Stolen  Property. 
—But  it  has  been  held  that  though  the  mere  pos- 
session of  the  ^stolen  property  might  not  be  prima 
facie  evidence  of  the  burglary  charged  in  the 
indictment,  yet.  In  connection  with  other  evidence 
of  such  burglary,  evidence  of  exclusive  poseeeeion  of 
the  stolen  property  Is  admissible.  Wright  v.  Com.. 
82  Va.  188,  citino  and  approving  Walker's  Case,  28 
Gratt  969.  This  court  distinguished  Walker's  Case, 
28  Gratt  969,  from  Taliaferro's  Case,  77  Va.  411,  on 
the  ground  that  the  possession  of  the  stolen  prop- 
erty by  the  accused  in  the  latter  case  was  not 
exclusive. 

Nature  of  Presumption.— The  presumption  of  guilt 
arising  from  the  unexplained  possession  of  the 
fruits  of  crime,  recently  after  its  commission,  is  a 
presumption  of  fact,  not  of  law.  Standing  alone.  It 
constitutes  a  jyrima  facie  case  which  will  warrant 
conviction  for  felony.  But  to  Incorporate  this 
proposition  into  an  Instruction,  In  a  case  of  homi- 
cide, tends  to  mislead  the  jury,  and  to  prejudice 
the  prisoner.  Thus,  the  mere  possession  of  the 
pocket-book  of  the  deceased  by  the  prisoner, 
who  lived  under  the  same  roof  with  him, 
as  a  member  of  his  family,  though  unex- 
plained, cannot  be  said  to  create  a  strong  and 
reasonable  presumption  that  he  murdered  the 
deceased.  It  Is  for  the  jury  to  say  what  weight, 
under  all  the  circumstances  of  the  case,  should  be 
given  to  the  fact  of  such  possession.  Klbler  v.  Com . . 
94  Va.  804,  26  S.  E.  Rep.  858. 

Conclusive  Presumption. 

Infant  under  Fourteen  Years  Incapable  of  Rape.— A 
boy  under  fourteen  years  of  age  Is  conclusively 
presumed  to  be  incapable  of  committing  rape,  oi*  of 
attempting  to  commit  It,  whatever  jn ay  be  the  real 
facts.  But  he  may  be  convicted  as  principal  in  the 
second  degree.  Foster  v.  Com.,  96  Va.  806,  31  S.  E. 
Rep.  508;  Law  v.  Com.,  75  Va.  885,  40  Am.  Rep.  750. 

B.  PRESUMPTION  AS  TO  LIFE  AND  DEATH. 

Continuance  of  Life.— When  the  existence  of  a  per- 
son Is  once  established  by  proof,  a  presumption 
arises  that  such  person  continues  to  exist  or  11 7e 
until  the  ^contrary  is  shown,  or  till  a  different 
presumption  Is  raised.  State  v.  Goodrich,  14  W.  Va. 
843. 
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irho  for  seven  years  bas  ngt  been  heard  of  by  those 
who,  had  he  been  alive,  would  naturally  have  heard 
of  him,  is  presumed  to  be  dead,  in  the  absence  of 
proof  to  the  contrary.  But  the  law  raises  no  pre- 
sumption as  to  the  precise  time  of  his  death. 
Boges  V.  Harper,  46  W.  Va.  664,  81  S.  E.  Rep.  948; 
State  V.  Goodrich,  14  W.  Va.  843:  Evans  v.  Stewart, 
81  Va.  734 :  W.  Va.  Code,  ch.  180,  SS  44,  46  ;  Va. 
Code  1887.  S  8878.  See  also,  Osrle  v.  Adams.  12  W. 
Va.  218. 

Time  of  Death— Burden  of  Proof.— The  burden  of 
proving  that  the  death  took  place  at  any  particular 
time  within  the  seven  years  lies  upon  the  person 
claiming  a  riffht  to  the  establishment  of  which  that 
fact  is  essential.    Evans  v.  Stewart,  81  Va.  724. 

Bl^ramy— ConfllctiniT  Presumptions  of  Life  and  In- 
nocence.—In  a  prosecution  for  bisramy,  where  the 
presumption  of  innocence  conflicts  with  the  pre- 
sumption of  the  continuance  of  life,  the  law  makes 
no  absolute  decision  between  these  confllctinsr  pre- 
sumptions, but,  in  such  cases,  they  are  regarded  as 
presumptions  of  fact,  to  be  considered  and  weighed 
by  the  jury,  and  not  presumptions  of  law.  State  v. 
Goodrich,  14  W.  Va.  884. 

C.  NONPBODUCTION  OP  EVIDENCE. 

1.  Withholding  Evidbncb.— The  holdinir  back  of 
material  evidence  by  any  party  to  a  suit  raises  a 
presumption  of  fact  afirainst  him.  whenever  it  ap- 
pears that  he  could  have  produced  such  evidence. 
Bindley  v.  Martin,  28  W.  Va.  774;  Hefflebower  v.  De- 
trick,  37  W.  Va.  16. 

No  rule  of  law  is  better  settled  thaa  that  a  party 
havinfir  it  in  his  power  to  prove  a  fact,  if  it  exists, 
which  if  proven,  would  benefit  him,  his  failure  to 
prove  it  must  be  taken  as  conclusive  that  the  fact 
does  not  exist.  Wells-Stone  Mercantile  Co.  v. 
Truax,  44  W.  Va.  681,  29  S.  E.  Rep.  1006. 

a.  Failure  to  Examine  Witneee.—So,  also,  where  a 
party  to  a  controversy  fails  to  examine  a  material 
and  imporUnt  witness  in  his  behalf,  the  law  raises 
the  presumption  that  the  witness'  testimony,  if 
ffiven,  would  be  adverse  to  such  party.  Dewing  v. 
Button,  48  W.  Va.  676, 87  S.  E.  Rep.  870:  Union  Trust 
Co.  V.  McClellan,  40  W.  Va.  405,21  S.  E.  Rep.  1028;  Gar- 
ber  V.  Blatchley,  61  W.  Va.  147,  41  S.  E.  Rep.  222; 
KnifiTht  V.  Capito,  23  W.  Va.  689. 

But  in  an  action  asrainst  a  railroad  company  for 
injury  to  a  brakeman  while  uncouplinsr  cars,  al- 
lesred  to  have  resulted  from  the  neg-llffence  of  the 
yard  foreman  in  ordering-  the  engine  to  iro  back, 
where  there  was  no  direct  proof  that  the  foreman 
firave  such  an  order,  and  the  engineer  and  fireman 
both  denied  that  the  engine  backed  a  second  time, 
It  was  held  that  the  failure  to  put  the  foreman  on 
the  stand  to  deny  giving  such  second  order  does 
not  raise  the  presumption  thlt  he  gave  It.  Norfolk, 
etc..  R.  Co.  V.  Brown,  91  Va.  668,  22  S.  E.  Rep.  496. 

D.  PRESUMPTION  OP  PERFORMANCE  OP 
OFFICIAL  DUTY. 

1.  Levy  dip  Execution  before  Return  Day.— 
When  an  execution  Is  placed  In  the  hands  of  a  sher- 
iff, the  presumption  of  law,  in  the  absence  of  evi- 
dence to  the  contrary,  is  that  he  did  his  duty,  and 
made  the  levy  before  the  return  day.  O'Bannon  v. 
Saunders.  24  Gratt.  188;  Paine  v.  Tutwller.  27  Gratt 
440;  Cockerell  v.  Nichols,  8  W.  Va.  169;  Rowe  v. 
Hardy,  97  Va.  674,  84  S.  E.  Rep.  625. 

E.  REGULARITY  IN  JUDICIAL  PROCEEDINGS. 
—It  is  well  settled  that  every  reasonable  presump- 
tion will  be  Indulged  in  in  support  of  the  regularity 
of  the  proceedings  and  the  validity  of  the  Judgments 
of  courts  of  competent  general  jurisdiction,  where 
both  the  subject-matter  and  the  parties  are  within 
the  territorial  limits  of  the  court's  jurisdiction; 
but,  even  with  respect  to  such  courts,  no  presump- 
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Absence.— But  a  person  tion  is  allowable  when  the  want  of  jurisdictioii 
affirmatively  appears  on  the  face  of  its  proceedings. 
Wade  V.  Hancock,  76  Va.  620;  Woodhouse  v.  Pill- 
bates,  77  Va.  817;  Hill  v.  Woodward,  78  Va.  766;  Wll- 
Cher  V.  Robertson,  78  Va.  602;  Peraruson  v.Teel.  82 
Va.  690:  Dlllard  v.  CenL  Va.  Iron  Co.,  82  Va.  784, 1 S. 
E.  Rep.  124;  Dove  v.  Com.,  82  Va.  801;  Pulaski  County 
V.  Stuart,  28  Gratt  872. 

Refusal  of  Instruction  to  Jury.-^For  example,  there 
is  prima  facie  presumption  that  the  court  below 
acted  correctly  in  refusing  Instructions  to  the  jury, 
unless  the  contrary  is  made  to  appear  from  the  bill 
of  exceptions.  Shepherd  v.  McQullkln,  2  W.  Va.  90: 
Wise  V.  Postlewalt,  8  W.  Va.  482;  Fitzhuirh  v.  Fltz- 
hugh,  11  Gratt  800,  and  note. 

Overrupng  of  Demurrer.— Moreover.  In  accordance 
with  the  presumption  which  usually  obtains  In  re- 
gard to  all  judicial  proceedinsrs,  in  the  absence  of 
cJvldence  to  the  contrary,  that  there  has  been  a 
reg-ular  and  orderly  course  of  procedure.  It  has 
been  held  that  where  the  record  does  not  show  that 
a  demurrer  has  been  overruled,  that-  must  be  pre- 
sumed. If  the  court  has  decided  the'  merits  of  the 
cause  for  the  plaintiff.  Smith  v.  Profltt  «2  Va.  833,  i 
S.  E.  Rep.  67;  Matthews  v.  Jenkins,  80  Va.  463: 
Hinchman  v.  Ballard,  7  W.  Va.  153. 

Judgment  of  Porelsn  Courts.— The  presumption  as 
to  the  validity  of  judg-ments  of  courts  of  general 
jurisdiction,  equally  applies  to  the  judgments  of 
such  courts  in  other  states.  If  the  court  of  sncta 
foreign  state,  which  renders  the  judgrment  or  de- 
cree, was  a  court  of  general  Jurisdiction,  the  pre- 
sumption is  that  it  had  jurisdiction  of  the  particular 
case,  and  to  render  the  Judg-ment  or  decree  Told. 
this  presumption  must  be  overcome  by  proof.  Gil- 
christ v.  W.  Va..  O.  AG.  K  Co.,  21 W.  Va.  115:  Stewart 
V.  Stewart,  27  W.  Va.  167. 

Burden  of  Proof  to  Show  Irregularity.— And  the  pre- 
sumption in  favor  of  the  regularity  in  judicial  pro- 
ceedings extends  to  every  step  and  part  thereof,  and 
the  burden  is  on  him  who  alleges  irregularity  to 
show  affirmatively  by  the  record,  that  the  irregn- 
larlty  exists.    Dove  v.  Com..  82  Va.  801. 

Limitation  of  Rule.— But  where  a  court  of  general 
jurisdiction  has  conferred  upon  it  special  and  sam- 
mary  powers,  wholly  derived  from  statutes,  and 
which  do  not  belong  to  it  as  a  court  of  general  jn- 
rlsdictlon,  and  where  such  powers  are  not  exercised 
according  to  the  course  of  the  common  law.  Its  ac- 
tion beiuff  ministerial  only,  and  not  judicial,  in  sacb 
case  its  decision  must  be  regarded  and  treated  like 
those  of  courts  of  limited  and  special  jurisdiction, 
and  no  such  presumption  of  jurisdiction  will  attend 
the  judgment  of  the  court  But  in  such  cases  tlie 
facts  essential  to  the  exercise  of  the  special  jarla- 
dlctlon  must  appear  upon  the  face  of  the  record. 
Pulaski  County  v.  Stuart  28  Gratt  872. 

F.  DELIVERY  OP  INSTRUMENTS. 

Bonds.— In  the  absence  of  all  evidence  of  a  condi- 
tional delivery  of  a  bond  by  the  sureties  who  signed 
it,  the  presumption  of  law  is,  that  they  consented  to 
the  delivery  of  the  bond  without  the  signature  of 
the  other  party,  whose  name  is  on  the  bond.  Ward 
V.  Churn,  18  Gratt  801, 98  Am.  Dec.  749. 

G.  STATUS  OF  INDIVIDUAX^S. 
1.  SiiAVBRT.— It  was  held  in  Fulton  v.  Graccy,  15 

Gratt  814  (decided  in  1889).  that  the  presumption  of 
law  is  that  a  person  of  African  descent  Is  a  slave, 
but  that  the  presumption  may  be  repelled  by  any 
evidence  tending-  to  show  he  is  free.  See  Hadglns 
V.  Wrights.  1  Hen.  &  M.  184. 

H.  PRESUMPTION  OF  GRANT  FROM  TWENTY 
YEARS'  ADVERSE  POSSESSION.— It  has  been  held 
that  the  adverse,  exclusive,  uninterrupted  enjoy- 
ment of  an  incorporeal  right  for  the  period  of 
twenty  years  affords  a  conclusive  presumption  of 
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tiUe  in  the  party  so  enjoylnsr  it,  derived  from  ffrant 
But  no  such  presumption  of  irrant  will  arise  from 
an  adverse  use  and  possession  for  any  shorter  pe- 
riod; the  sutute  of  limitations  as  to  entry,  or  as 
for  brlnffinff  an  action  for  land,  does  not  apply  to 
this  adverse  user  of  an  Incorporeal  hereditament 
Comett  V.  Rhudy,  80  Va.  710. 

On  the  other  hand,  some  cases  hold  that  the  ad- 
verse and  exclusive  use  and  enjoyment  of  a  pre- 
scriptive or  incorporeal  ri^ht  by  a  party  and  his 
privies  for  twenty  years,  is  not  conclusive  evidence 
of  the  party's  riirht,  but  merely  presumptive,  and 
may  be  rebutted  by  evidence  showing  that  the  ad- 
versary use  and  enjoyment  relied  on,  was  not  ac- 
quiesced in,  but  the  ri^ht  thereto  contested;  and 
any  evidence  tendlnsr  to  show  such  resistance  is 
admissible  to  rebut  the  presumption.  Nichols  v. 
Aylor.  7  Lelffh  646;  Field  v.  Brown,  24  Gratt.  74.  See 
learned  opinion  of  Bbannon.  P.,  in  Wooldridsre  v. 
Couffhlin,  46  W.  Va.  845, 88  S.  E.  Rep.  288. 

I.  KNOWLEDGE  OF  USAGE.— There  is  a  prima 
facU  presumption  that  a  party  had  knowledge  of  a 
well  established  usasre.  Hansbrouffh  v.  Neal,  94  Va. 
722,  27  S.  E.  Rep.  608. 

J.  PRESUMPTION  OF  FRAUD.— See  monographic 
noU  on  "Fraud"  appended  to  Montgomery  v.  Rose,  1 
Pat.  &  H.  6. 

K.  PRESUMPTION  OF  PAYMENT.— See  mono- 
graphic note  on  "Payment " 

L.  PRESUMPTION  OF  SANITY.  — See-  mono- 
graphic note  on  "Insanity"  appended  to  Boswell  v. 
Commonwealth,  20  Gratt  860. 

M.  OTHER  MATTERS  PRESUMED. 

1.  DiscHABGB  OP  Public  Rights  by  Statb.— It  is  a 
well  settled  rule  of  construction  that  the  state  is 
not  to  be  presumed  to  have  discharsred  the  public 
riirhts  without  express  declarations  or  manifest  in- 
tention to  that  effect  Bennett  v.  McWhorter.  2  W. 
Va.441. 

2.  ACKNOWIJBDGMBNT  OF  COBBBCTNKSS  OF  AC- 
COUNT.-If  an  account  has  been  rendered  by  one 
party  to  another,  the  court  cannot  presume,  in  the 
absence  of  all  evidence  on  the  subject  that  the 
party  who  received  it  has  acknowledsred  its  receipt 
and  the  correctness  of  the  account  Roberteon  v. 
Wright  17  Gratt  634. 

8.  CURBBMCY     IN   WHICH     BOND    IS   TO     BB    PATD. 

—Where  a  bond  for  the  purchase  of  land  was  ex- 
ecuted March  80th,  1868,  payable  in  two  years,  in 
the  absence  of  anything  on  the  face  of  the  bond  to 
indicate  the  kind  of  money  in  which  it  was  to  be 
paid,  under  the  statute  there  is  no  presumption  of 
law  on  the  question.  The  only  presumption  is  a 
presumption  of  fact  from  the  circumstances  proved, 
and  is  a  question  for  the  jury.  Efflnger  v.  Kenney, 
24  Gratt  116.    See  Walker  v.  Pierce,  21  Gratt  722. 

4.  CHASTITY.— In  prosecutions  for  seduction,  the 
chastity  of  the  female  is  presumed  by  law.  Barker 
V.  Com.,  90  Va.  820,  20  S.  E.  Rep.  776;  Mills  v.  Com., 
93  Va.  816,  22  S.  E.  Rep.  868. 

5.  Lbgitimacy  of  Chh^dbbn.— This  subject  has 
been  fully  treated  elsewhere  in  this  series.  See 
monographic  note  on  "Parent  and  Child"  appended 
to  Armstrong  v.  Stone,  9  Gratt  102. 

IV.  CUnULATIVE  EVIDENCE. 

Cumulative  evidence  is  generally  said  to  be  ad- 
ditional evidence  of  the  same  kind  to  the  same 
ix>int  Halstead  v.  Horton.  38  W.  Va.  727.  18  S.  E. 
Rep.  968;  Wynne  v.  Newman,  76  Va.  812:  St  John  v. 
Alderson,  82  Gratt  140.  See  Preston  v.  Otey,  88  Va. 
491,  14  S.  E.  Rep.  68. 

But  evidence  of  the  same  kind  and  to  the  same 
point  must  be  additional  in  order  to  be  cumulative, 
if  ft  is  antaironistlc,  although  of  the  same  kind  and 


to  the  same  point,  it  is  not  cumjilative.    Halstsad 
V.  Horton,  88  W.  Va.  788, 18  S.  E.  Rep.  968. 

Newly-Dlacovered  Evidence.— Evidence  newly  dis- 
covered is  said  to  be  cumulative  in  its  relation  to 
the  evidence  on  the  trial,  when  it  is  of  the  same 
kind  and  character.  If  it  Is  dissimilar  in  kind;  It  Is 
not  cumulative.  In  a  legal  sense,  though  it  tends 
to  prove  the  same  proposition.  Wynne  v.  Newman, 
76Va.812:  St  John  v.  Alderson,  82 .Gratt  148,  opin- 
ion of  CHBI8TIAN,  J.  For  a  full  discussion  of  this 
subject  see  monographic  note  on  "New  Trials** 
appended  to  Boswell  v.  Jones,  l  Wash.  822. 

V.    CIRCUMSTANTIAL  EVIDENCE   IN  CRIMINAL 

CASES. 

Circumstantial  evidence  must  always  be  scanned 
with  ffreat  caution,  and  can  never  justify  a  verdict 
of  guilty,  especially  of  murder  In  the  first  degree, 
the  penalty  of  which  Is  death,  unless  the  circum- 
stances proved  arc  of  such  a  character  and  tendency 
as  to  produce  upon  a  fair  and  unprejudiced  mind  a 
moral  conviction  of  the  guilt  of  the  accused  beyond 
all  reasonable  doubt  Dean  v.  Com.,  82  Gratt  912; 
Lonffley  v.  Com.,  99  Va.  808,  87  S.  E.  Rep.  889;  Davis 
V.  Com.,  99  Va.  838, 38  S.  E.  Rep.  191 ;  Anderson  v.  Com., 
83  Va.  886,  2  S.  E.  Rep.  281.  See  monographic  note 
OD  "Homicide"  appended  to  Souther  v.  Com..  T 
Gratt  678. 

VI.  RELEVANCY. 

A.  IN  GENERAL.— As  a  general  rule  if  evidence 
offered  to  be  introduced  on  the  trial  of  a  cause  is 
relevant  to  the  issue,  it  should  be  admitted.  It  Is 
for  the  jury  to  determine  what  effect  It  should 
have.  But  Irrelevant  evidence  is  inadmissible  and 
must  be  excluded.  Underwood  v.  McVeigh.  23 
Gratt  409:  Parsons  v.  Harper,  16  Gratt  64;  Rowt  v. 
Kile,  1  Lelffh  216:  Thompson  v.  Com.,  88  Va. 
46,  18S.E.  Rep.  804;  McBrlde  v.  Com.,  96  Va.  818.  80 
S.  E.  Rep.  464:  Greever  v.  Bank,  99  Va.  647,  89  S.  E. 
Rep.  160. 

Evidence  offered  to  the  jury,  and  properly  apply- 
ing to  the  Issue  joined,  ought  not  to  be  rejected  on 
th^  ground  of  objections  to  the  declaration.  Pres- 
ton V.  Bowen,  6  Munf.  271. 

For  example,  at  a  trial  for  robbery  occurring  at 
10.80  p.  m.,  half  a  mile  from  a  depot  evidence  on 
behalf  of  the  accused  that  a  nearro  was  seen  at  3 
a.  m.  on  the  following  morning*.  Is  Irrelevant  and 
properly  excluded.  Thompson  v.  Com..  88  Va.  45, 
18  S.  E.  Rep.  804. 

It  Is  not  error,  however,  to  exclude  evidence 
which  would  not  have  benefited  the  party  offering 
It    BarUett  v.  Patton,  38  W.  Va.  71,  10  S.  E.  Rep.  21. 

Need  Not  Be  Direct  Evidence.— But  It  Is  not  neces- 
sary that  evidence  shall  bear  directly  upon  the 
point  In  Issue.  If  It  constitutes  a  link  In  the  chain 
of  pvoof  or  tends  to  make  the  question  at  Issue  in 
the  particular  case  more  or  less  probable,  It  Is,  as 
a  general  rule,  admissible.  Grubb  v.  Burford.  98 
va.  668,  37  S.  E.  Rep.  4:  Hanrlot  v.  Sherwood,  82  Va. 
1;  Parsons  v.  Harper,  16  Gratt  64. 

Rl^rkt  to  Contradict  Irrelevant  Tefitlmony.— A  party 
to  a  suit  who  testifies  in  his  own  behalf  to  a  fact 
irrelevant  to  the  issue  in  support  of  his  own  testi- 
mony, and  prejudicial  to  his  opponent,  cannot 
object  to  its  contradiction  on  the  ground  of  Irrele- 
vancy. Slsler  V.  Shaffer,  43  W.  Va.  769,  28  S.  E.  Rep. 
721.    See  Womack  v.  Circle.  29  Gratt  193. 

Rejection  of  Irrelevant  Evidence— Tender  of  Other 
Evidence.— After  a  court  has  rejected  as  irrelevant 
and  Inadmissible,  evidence  tendered  along  a  partic- 
ular line,  It  is  unnecessary  to  8*0  through  the  for- 
mality of  tendering  other  evidence  on  the  same 
subject  Clark  v.  Sleet  99  Va.  881,  88  S.  E.  Rep.. 
188.        '  • 
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B.  COLLATERAL  PACTS. 

1.  In  GENEBAii.— The  sreneral  rule  is  tbat  collat- 
eral facts  are  inadmissible  in  evidence,  because 
they  do  not  afford  any  reasonable  presumption  or 
inference  as  to  tbe  principal  fact  or  matter  in  dis- 
pute, and  tend  to  draw  away  the  minds  of  the  jury 
from  the  point  in  issue,  excite  prejudice,  and  mis- 
lead the  jury.  Whitelaw  v.  Whltelaw,  96  Va.  712,  82 
S.  £.  Rep.  458;  Moore  v.  Richmond,  85  Va.  538,  8  S.  E. 
Rep.  387. 

Defective  Sidewalk.— For  example,  in  an  action 
asralnst  a  city  for  injuries  from  fallinsr  into  a  hole 
in  a  sidewalk,  testimony  that  plaintiff's  witness 
fell  into  the  same  hole  the  same  nisrht  was  held 
collateral  and  inadmissible.  Moore  v.  Richmond. 
85  Va.  538,  8  S.  E.  Rep.  387. 

Dislike  of  Prisoner.— And  where,  on  a  trial  for 
rape,  the  prosecutrix  testifled  that  her  father  hated 
the  prisoner,  It  was  held  that  the  prisoner  could 
not  introduce  evidence  to  show  the  cause  of  that 
hatred,  because  the  fact  sousrht  to  be  proved  is 
collateral  to  the  issue,  and  one  from  which  no  rea- 
sonable Inference  can  be  drawn  as  to  the  principal 
fact  or  matter  in  dispute.  Min^s  v.  Com..  85  Va.  (588, 
8  S.  E.  Rep.  474. 

2.  THREATS- HOMICIDB. 

Communicated  Threats.- In  prosecutions  for  homi- 
cide, upon  the  plea  of  self-defense,  threats  by  the 
deceased  communicated  to  the  prisoner,  directly, 
or  throuffh  others,  are  admissible  to  determine 
whether  the  accused  had,  at  the  time  of  the  killing-, 
reasonable  ground  to  apprehend  serious  bodily 
harm.  Lewis  v.  Com.,  78  Va.  782;  State  v.  Abbott.  8 
W.  Va.  741 ;  State  v.  Evans,  33  W.  Va.  417,  10  S.  E. 
Rep.  792. 

Uncommunicated  Threats.— And  it  has  been  held 
that,  evidence  of  uncommunicated  threats  by  the 
deceased  is  admissible  to  show  his  mental  attitude. 
State  V.  Evans,  38  W.  Va.  417,  10  S.  E.  Rep.  792.  Com- 
pare Gray  v.  Com..  92  Va.  772,  22  S.  E.  Rep.  858.  See 
monog-raphic  note  on  "Homicide"  appended  to 
Souther  v.  Com.,  7  Gratt.  873. 

3.  Motive  or  Intent.— Where  the  motives  of  a 
party  are  a  material  enquiry  in  a  cause,  any  evi- 
dence which  tends  in  any  desrree  to  throw  light 
upon  them,  is  not  to  be  rejected,  though  the  court 
may  think  it  not  entitled  to  much  weig-ht  with  the 
jury.  Parsons  v.  Harper,  16  Gratt.  64;  Jackson  v. 
Com.,  96  Va.  107.  30  S.  E.  Rep.  452. 

Bvldence  of  Motive  or  Intent  in  Criminal  Cases.— See 
monographic  note  on  "Homicide"  appended  to 
Souther  v.  Com.,  7  Gratt  673;  monographic  note  on 
"False  Pretenses  and  Cheats"  appended  to  Left- 
wlch  V.  Com.,  20  Gratt.  716. 

C.  RES  INTER  ALIOS  ACTA. 

1.  In  GBNERAii.— The  general  rule  is  that,  when 
the  issue  is  whether  a  person  did  a  particular  thing, 
it  is  inadmissible  to  put  in  evidence  the  fact  that  he 
did  a  similar  thing  at  some  other  time.  Travelers' 
Ins.  Co.  V.  Harvey,  82  Va.  949,  5  S.  E.  Rep.  563;  Wilson 
V.  Carpenter,  91  Va.  183,  21  S.  E.  Rep.  248;  Hartman 
V.  Evans,  38  W.  Va.  669,  18  S.  E.  Rep.  810;  Cole  v. 
Com..  5  Gratt  696.  But  see  Brighthope  Railway  Co. 
v.  Rogers,  78  Va.  443;  Brock  v.  Brock,  92  Va.  173,  23 
S.  E.  Rep.  224. 

Bxecution  of  Similar  Contracts  with  t>t her  Persons.— 
Except  In  certain  cases  where  the  knowledge,  mo- 
tive or  intention  of  the  party  is  a  material  fact  in 
the  case,  the  general  rule  Is  that  no  reasonable  pre- 
sumption can  be  formed  as  to  the  making  or  execu- 
tion of  a  contract  by  a  party  with  one  person  in 
consequence  of  the  mode  In  which  he  has  made  or 
executed  similar  contracts  with  other  persons. 
Neither  can  parties  be  affected  by  the  conduct  or 
dealing-  of  strangers.  Transactions  which  fall 
wifhin  either  of  these  classes  are  res  inter  alios  acta. 


and  evidence  of  this  description  is  uniformly  re- 
jected. Repass  v.  Richmond,  99  Va.  506,  99  S.  E.  Rep. 
160. 

indictment  against  Other  Persons.— It  is  not  error 
to  exclude  as  evidence  an  indictment  against  an- 
other person  for  the  same  offense.  Taylor  v.  Com.. 
90  Va.  109.  17  S.  E.  Rep.  812. 

Proof  of  Other  Crimes.- It  seems  to  be  well  settled 
that  proof  of  other  crimes,  having  no  connection 
with  the  one  for  which  the  accused  is  on  trial  is 
irrelevant  and  inadmissible.  Cole  vi  Com..  5  Gratt 
696;  State  v.  Sheppard,  49  W.  Va.  582, 39  S.  E.  Rep.  6m 
But  see  Heath  v.  Com.,  1  Rob.  735. 

Larceny.— For  example,  on  the  trial  of  an  indict- 
ment for  the  larceny  of  a  watch,  evidence  of 
another  larceny  of  a  cloak,  committed  by  the  pris- 
soner.  the  two  acts  being"  wholly  distinct  and  uncon- 
nected, is  not  admissible  for  any  purpose.  Walker 
V.  Com.,  1  Leigh  574.    See  Burr  v.  Com.,  4  Gratt  534. 

It  has  been  held  that  evidence  of  acts  and  conver- 
sations of  third  parties  is  irrelevant  and  inadmissi- 
ble to  show  that  the  defendant  was  fraudulently 
induced  by  them  to  execute  the  bond  sued  on,  unless 
the  plaintiff  is  shown  to  have  participated  in  the 
fraud.  Relevancy  must  always  be  shown  by  him 
offering  the  evidence.  Triplett  v.  Goff,  83  Va.  784. 3 
S.  E.  Rep.  525. 

Executions  in  Other  Suits.— So,  also,  the  rejection 
of  evidence  offered  by  the  defendant,  of  executions 
issued  against  the  plaintiff  in  other  suits,  and 
returned  "no  effects."  the  policy  whereon  this  suit 
was  brought  having  been  taken  out  for  the  benefit 
of  a  third  person  named  In  the  policy,  is  not  erro- 
neous, the  evidence  being  irrelevant.  Pire  Ass'n  v. 
Hoffwood,  82  Va.  342.  4  S.  E.  Rep.  617. 

Oullty  Knowledge  or  Intent.— But  whenever  tbe 
guilty  knowledge  or  intention  of  a  party  is  a  mate- 
rial fact  in  issue,  then  collateral  facts,  that  Is 
other  acts  and  declarations  of  a  similar  character, 
tending  to  establish  such  intent  or  knowledge,  are 
proper  evidence,  provided  they  are  not  too  remote, 
Trogdon  v.  Com.,  31  Gratt  862. 

Passing  Counterfeit  rioney.— For  example.  In  in- 
dictments for  passing  counterfeit  money,  the 
scienter  may  be  proved  by  showing  that  the  defend- 
ant passed  or  attempted  to  pass  other  counterfeit 
money  to  other  persons  about  the  same  time.  Mar- 
tin V.  Com.,  2  LeifiTh  745;  Spencer  v.  Com..  2  Leigh 
751;  Hendrickv.  Com..  5  Letg-h  708;  Wash  v.  Com.. 
16  Gratt  .540;  Finn  v.  Com..  5  Rand.  701. 

Obtaining  Goods  by  False  Pretenses.- And.  in  a  pros- 
ecution for  obtaining  goods  upon  false  pretenses, 
evidence  that  the  accused,  in  the  same  city  and  at 
or  about  the  same  time,  purchased  goods  from 
other  parties,  upon  the  same  false  pretenses,  Is 
admissible  to  show  the  intent  of  the  accused  In 
makiner  the  representations.  Trogdon  v.  Com..  31 
Gratt  862. 

False  Representations.— So.  also,  in  a  suit  to  rescind 
a  contract  for  false  representations,  evidence  of 
similar  representations  to  other  persons,  about  the 
same  time,  is  admissible  to  show  the  bent  of  tbe 
mind  of  the  party  making  the  representations. 
Wilson  V.  Carpenter.  91  Va.  183.  21  S.  E.  Rep.  248. 

2.  Habit.— It  has  been  held  that  in  an  action 
against  a  surety  on  a  bond,  evidence  of  his  habit  as 
respects  becoming  surety  for  persons,  is  admissible. 
Triplett  V.  Goff,  83  Va.  784,  8  S.  E.  Rep.  5S6.  Sec 
Dlllard  V.  Collins.  25  Gratt  ffi9. 

D.  CHARACTER. 

Character  In  Civil  Cases.— See  monographic  not€  on 
"Libel  and  Slander**  appended  to  Bourland  t. 
Eidson.  8  Gratt.  27,  and  various  other  titles  throu^b- 
out  this  series  for  the  admissibility  of  character  as 
evidence  in  particular  instances. 

Character  in  Criminal  Cases.— General  character  is 
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always  in  issue  In  a  criminaL  case;  and  evidence 
thereof  is  always  admissible.  Parrish  v.  Com.,  81 
Va.  1;  Hey  v.  Com.,  32Gratt.  946.  See  monographic 
noU  on  "Homicide"  appended  to  Soather  v.  Com.. 
7  Gratt  678,  and  various  other  notes  on  special 
branches  of  criminal  law  throughout  this  series. 

Seduction.— In  prosecutions  for  seduction,  the  pre- 
vious chaste  character  of  the  female  seduced  is  in 
issue,  but  as  her  chastity  is  presumed  by  law,  the 
burden  of  impeaching  it  lies  on  the  accused.  Va. 
Code  1887.  ch.  180.  S  8677:  Mills  v.  Com.,  93  Va.  815, 22 S. 
£.  Rep.  868:  Barker  v.  Com.,  90  Va.  820.  20  S.  £.  Rep. 
776. 

E.  WEALTH  OF  PARTIES.— It  has  been  fre- 
quently held,  in  cases  where  exemplary  damag'es 
maybe  awarded,  that  the  financial  standing  of  the 
defendant  may  be  given  in  evidence  as  affectincr  the 
measure  of  damag-es,  for  a  verdict  absolutely  ruin- 
ous to  a  man  in  moderate  circumstances,  would 
scarcely  be  felt  by  a  man  of  large  fortune.  Evi- 
dence of  the  pecuniary  circumstances  of  the  defend- 
ant has  been  received  in  actions  for  breach  of 
promise  of  marriage.  In  actions  by  a  father  for  the 
seduction  of  his  daughter,  in  action  for  slander,  and 
In  actions  for  malicious  prosecution  and  false  im- 
prisonment. Dent  V.  Pickens,  84  W.  Va.  240, 12  S.  E. 
Rep.  608  (breach  of  marriage  promise):  Clem  v. 
Holmes.  38  Gratt  722,  86  Am.  Rep.  793;  Riddle  v. 
McGtnnis,  22  W.  Va.  258  (actions  for  seduction) ; 
Womack  v.  Circle,  29  Gratt.  192;  Harman  v.  Cundlff, 
82  Va.  239  (actions  for  slander):  Womack  v.  Circle, 
29  Gratt.  192  (malicious  prosecution  and  false 
Imprisonment). 

Slander— Rank  and  Influence  of  Defendant.— It  is  not 
Improper  to  instruct  the  jury  that  if.  from  the  evi- 
dence, they  believe  the  defendant  uttered  the  slan- 
der from  actual  malice,  they  may  find  exemplary 
dama^res.  and  that  in  estimating  the  damag-es  they 
shall  consider  the  standing  of  the  parties,  and  the 
wealth  of  the  defendant  Is  only  to  be  considered  so 
far  as  it  tends  to  show  his  rank  and  Influence  In 
society.  Harman  v.  Cundiff.  82  Va.  239,  citino  and 
atwrovino  Womack  v.  Circle.  29  Gratt.  192. 

F.  ILLEGAL  OR  IMPROPER  EVIDENCE.  -Ille- 
firal  or  Improper  evidence,  however  unimportant  to 
the  cause,  should  never  be  cotaflded  to  the  jury. 
Lee  V.  Tapscott.  2  Wash.  276  ;  Brown  v.  May,  1  Munf. 
288.* 

VII.  HEARSAY  EVIDENCa 

A.  DEFINITION.— The  term  hearsay  is  used  with 
reference  to  that  which  Is  written  as  well  as  that 
which  Is  spoken,  and  In  its  legal  sense  It  denotes 
tbat  kind  of  evidence  which  does  not  derive  Its 
value  solely  from  the  credit  to  be  given  to  the  wit- 
ne.ss  himself,  but  rests  also,  in  part,  on  the  veracity 
or  competency  of  some  other  person.  4  Min.  Inst 
<3d  Ed.)  869. 

B.  GENERAL  RULE  AS  TO  ADMISSIBILITY  OF 
HEARSAY  EVIDENCE.— And  the  general  rule  is 
tbat  such  evidence  is  inadmissible.  Claiborne  v. 
Parrish,  2  Wash.  146  ;  Taliaferro  v.  Pryor.  12  Gratt 
277  :  Reusch  v.  Roanoke  Cold  Storage  Co.,  91  Va.  634, 
22  S.  E.  Rep.  358. 

1.  Sblf-Sbbvinq  Declarations.— It  may  be  stated 
erenerally,  that  a  party's  declarations  are  not  ad- 
missible as  evidence  in  his  own  favor,  unless  they 
form  a  part  of  the  res  oesta.  Garnett  v.  Sam.  5 
Munf.  B42 :  M' Alexander  v.  Harris,  6  Munf.  485 ;  Scott 
V.  Sbelor,  28  Gratt  891 ;  Sprouse  v.  Com.,  81  Va.  874  ; 
Crlte  V.  Com.,  1  Va.  Dec.  428 ;  Repass  v.  Richmond, 
09  Va.  508.  39  S.  E.  Rep.  160  :  State  v.  Abbott  8  W. 
Va.  748 ;  Corder  v.  Talbott  14  W.  Va.  277 ;  Deck  v. 
Tabler,  41  W.  Va.  832.  23  S.  E.  Rep.  721. 56  Am.  St  Rep. 
837.  See  monographic  note  on  "Homicide''  appended 
to  Souther  v.  Com  ,  7  Gratt  673. 

Thus,  in  an  action  of  debt  upon  a  bond  given  for 


the  purchase  of  land  at  auction,  it  is  not  competent 
for  the  plaintiff  to  prove  his  declarations  not  in  the 
hearing  of  the  defendant,  prescribiner  different 
terms  of  sale  from  those  set  forth  in  the  advertise- 
ment and  publicly  announced  on  the  day  of  sale, 
unless  shown  to  have  been  communicated  to  him. 
Efflnger  v.  Kenney.  24  Gratt  116. 

It  has  been  held,  however,  that  the  declarations  of 
an  alleg-ed  donee  of  a  gift  causa  mortis,  made  while 
the  donor  is  still  alive,  to  the  effect  that  the  gift  had 
been  made  by  him  to  her,  are  admissible  in  evidence 
in  her  favor. to  rebut  other  testimony  tending  to 
prove  that  at  a  later  day  she  did  not  claim  the  mak- 
ing of  such  gift  Thomas  v.  Lewis.  89  Va.  1.  15  S.  E. 
Rep.  889,  37  Am.  St  Rep.  848. 

Relevancy.- But  to  come  within  the  terms  and  op- 
eration of  the  g-eneral  rule  just  stated,  the  declara- 
tions must  accompany  and  explain  an  act  done, 
which  is  a  fact  in  issue,  or  Is  relevant  to  the  issue. 
Accordingly,  it  has  been  held  that  the  declarations 
of  a  party  in  his  own  favor  ought  not  to  be  received 
as  evidence,  thousrh  It  be  a  part  of  the  res  oestce  of  a 
collateral  fact  Introduced  In  the  case,  merely  to 
contradict  a  witness  on  the  other  side,  but  which 
fact  is  no  way  otherwise  connected  with  the  mate- 
rial enquiry  involved  in  the  case.  Scott  v.  Shelor,  28 
Gratt  891 ;  Corder  v.  Talbott  14  W.  Va.  277. 

2.  Declarations  by  Thibd  Pbbsons.  —  And  the 
declarations  of  a  third  person,  not  a  party  to  the 
suit  and  made  in  the  party's  absence,  are  hearsay 
and  Inadmissible.  French  v.  Chapman,  88  Va.  817, 
13  S.  E.  Rep.  479 :  Norfolk,  etc..  R.  R.  Co.  v.  Grose- 
close,  88  Va.  267,  13  S.  E.  Rep.  454,  20  Am.  St  Rep. 
718.  See  Hopper  v.  Com.,  6  Gratt  685  ;  Thompson  v. 
Updegraff,  8  W.  Va.  629. 

Thus,  a  declaration,  not  upon  oath,  by  a  person 
not  a  party  to  the  6ause.  that  he  committed  the 
trespass  for  which  the  suit  Is  brouerht,  cannot  be 
g-lven  in  evidence  to  exculpate  the  defendant  Pei.- 
ner  v.  Ck)oper,  4  Munf.  458. 

3.  General  Reputation.'— As  a  general  rule,  rep- 
utation is  hearsay,  and  inadmissible  to  show  any 
fact  in  issue.  State  v.  Evans,  83  W.  Va.  417,  10  S.  E. 
Rep.  792;  Taliaferro  v,  Pryor,  12  Gratt  277;  Barker  v. 
Com.,  90  Va,  820,  20  S.  E.  Rep.  776. 

For  example,  hearsay  and  general  reputation  In 
the  neighborhood,  as  to  the  reputed  "Influence"  of 
one  man  over  anothez,  are  Inadmissible.  State  v. 
Evans,  83  W.  Va.  417,  10  S.  E.  Rep.  792. 

So,  also,  on  a  trial  for  seduction,  the  111  repute  of 
the  house  where  the  prosecutrix  resided  prior  to  the 
seduction,  cannot  be  shown  by  general  reputation, 
but  only  by  proof  of  particular  facts.  Barker  v. 
Com.,  90  Va.  820,  20  S.  E.  Rep.  776. 

And  It  has  been  held,  that  reputation  and  tradi- 
tion are  inadmissible  to  prove  or  disprove  a  title. 
Taliaferro  v.  Pryor,  12  Gratt  277;  Cline  v.  Catron,  22 
Gratt.  378. 

4.  Market  QuoTATiON8.—Market  quotations  pub- 
lished in  a  newspaper,  and  price  lists  furnished 
by  commission  merchants,  and  opinions  based  solely 
thereon,  are  alike  hearsay,  and  cannot  be  received 
in  evidence  as  proof  of  the  prices  actually  paid  for 
an  article,  in  the  absence  of  proof  of  the  authority 
upon  which  such  quotations  and  lists  were  made. 
Norfolk,  etc.,  R.  Co.  v.  Reeves,  97  Va.  284,  33  S.  E.  Rep. 
606. 

It  was  held  in  Norfolk,  etc..  R.  Co.  v.  Reeves,  97  Va. 
284,  83  S.  £.  Rep.  606.  in  an  action  against  a  common 
carrier  to  recover  for  loss  of  cattle  delayed  In 
transit  that  the  testimony  of  the  shipper  that  he 
was  informed  by  his  commission  merchant  that 
they  sold  his  cattle  at  a  certain  price,  is  hearsay. 

C.  EXCEPTIONS  TO  GENERAL  RULE.— But  to 
the  general  rule  excluding-  hearsay  evidence  there 
are  exceptions.    Claiborne  v.  Parrish,  2  Wash.  146., 
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1.  PEDioRBB.~Ttin8.  hearsay  evidence,  general 
repatation.  or  tradition,  are  admissible  to  prove 
pedifrree.  Colvert  v.  Mlllstead,  5  Lelffh  88:  Jenkins 
V.  Tom,  1  Wash.  123;  Claiborne  v.  Parrish,  2  Wash. 
146;  Peffram  v.  Isabell,  2  Hen.  &  M.  198;  Hudffins  v. 
Wriffbts.  1  Hen.  &  M.  184;  Gregory  v.  Banff h,  2  Leiffh 
666,  opinion  of  Cabb.  J.;  Adie  v.  Com.,  25  Gratt.  712 
(identity) ;  Peterson  v.  Ankrom,  25  W.  Va.  61,  62. 

In  Gregory  v.  Bauffh.  2Lei8rh  665.  the  coart  was 
equally  divided  upon  the  question  whether,  in  the 
case  of  a  person  claiminsr  freedom  on  the  ground  of 
descent  from  a  female  Indian  ancestor,  hearsay  be 
admissible,  not  qnly  to  prove  the  plaintiff's  pedigree, 
but  also  to  prove  that  the  female  ancestor,  from 
whom  he  derives  his  descent,  was  an  Indian. 

Quallflcatlon  of  Rule.— But  the  exception  which 
tolerates  hearsay  in  cases  of  pedigree  extends  only 
to  the  hearsay  of  those  who,  by  connection  and  con- 
sanguinity, have  both  the  means  of  knowing,  and 
an  Interest  in  making  themselves  acquainted  with 
the  facts  of  which  they  speak,  and  does  not  take  in 
every  neighborhood  rumor  or  report.  Gregory  v. 
BaufiTh.  4  Rand  611:  Pegram  v.  Isabell,  2  Hen.  &M. 
198;  Clemmitt  v.  Ins.  Co..  76  Va.  866. 

Suits  for  Freedom.— Thus.  In  a  suit  for  freedom,  it 
is  not  competent  for  the  plaintiff  to  Introduce  evi- 
dence of  hearsay,  or  of  common  report,  that  her 
mother  had  been  considered  a  free  woman  in  Massa- 
chusetts, and  had  been  carried  off  from  thence  by 
a  particular  individual,  to  corroborate  the  testi- 
mony of  other  witnesses,  or  for  any  other  purpose. 
Charlton  V.  Unis,  4  Gratt  68. 

In  questions  of  freedom,  evidence  that  there  had 
been  a  belief  in  the  neighborhood,  some  fifty  or 
sixty  years  before,  that  the  female  ancestor  of  the 
plaintiff  was  entitled  to  her  freedom,  is  not  admis- 
sible.   Gregory  v.  Baugh,  4  Rand.  611. 

Declarant  Must  Be  Dead.~But,  in  order  that  decla- 
rations maybe  introduced  in  proof  of  pedigree,  it  is 
essential  that  the  declarant  be  dead  when  the  decla- 
rations are  tendered.  22  Am.  &  'B^ng.  Enc.  Law  (2d 
Ed.)  644;  Peterson  v.  Ankrom.  25  W.  Va.  66:  Colvert  v. 
Mlllstead,  5  Leigh  88. 

Dedaratioas  Post  Utem  Motam.— A  woman  named 
S.  brought  a  suit  for  freedom  in  1772,  and,  dying 
soon  after,  that  proceeding  was  abated;  some 
twenty-flve  or  thirty  years  after,  one  W.,  an  old 
person,  informed  her  son  that  S.  was  free,  and  her 
family,  in  consequence  of  their  Indian  descent  from 
the  mother;  in  a  suit  brought  by  S.*s  grandson  to 
recover  his  freedom.  W.'s  son  testifies  to  those  dec- 
larations of  his  mother,  as  to  the  plaintiff 's  ancestor 
S.  The  court  held  that  this  hearsay  evidence  was 
not  objectionable,  on  the  ground  that  the  declara- 
tions of  W.  were  made  post  litem  motam,  Brookb, 
P..  dissenting.    Gregory  v.  Baugh,  2  Leigh  665. 

a.  Family  Bible.— The  entry  in  the  family  Bible  of 
the  date  of  the  birth  of  a  member  of  the  family, 
though  not  made  by  a  member  of  the  family,  is  in 
the  nature  of  a  record,  and,  being  produced  from 
the  proper  custody,  is  Itself  evidence  tending  to 
show  such  date.  Being  a  family  Bible,  and  accessi- 
ble to  all  the  family,  the  presumption  is  that  the 
entry  would  not  be  permitted  to  remain  If  the 
whole  family  did  not  adopt  it,  and  thereby  give 
authenticity  to  it  Union  Central  Life  Ins.  Go.  v. 
Pollard.  94  Va.  147,  26  S.  E.  Rep.  421,  61  Am.  St.  Rep. 
715. 

2.  Declarations  as  to  Boundaries. 

a.  In  Oeneral.—The  general  rule  Is  that  the  decla- 
rations of  deceased  persons  as  to  corners  or  bound- 
ary lines  of  a  tract  of  land  are  admissible  in 
evidence,  when  it  appears  from  their  situation  that 
they  had  peculiar  means  of  knowing  the  fact,  and 
no  Interest  to  misrepresent,  and  that  such  declara- 
tions are  not  made  pott  litem  motam,  and  are  not  in 
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contradiction  of  the.  surveyor's  official  report:  as. 
for  instance,  declarations  of  the  surveyor  or  chain- 
carrier  upon  the  original  scgrvey,  or  of  the  owner  of 
a  tract  of  land  or  of  an  adjoining  tract  caUing  for 
the  same  boundary,  and  also  the  declarations  of 
tenants,  processioners,  and  others  whose  duty  or 
interest  would  lead  them  to  a  diligent  inquiry  or 
accurate  information  as  to  the  fact.  Harriman  r. 
Brown,  8  Leigh  697;  Overton  v.  Davisson,  1  Gratt 
211,  42  Am.  Dec.  544;  Clements  v.  Kyles,  18  Gratt  468: 
Smith  V.  Chapman,  10  Gratt  445;  Cline  v.  Catron.  2^ 
Gratt  878;  Fry  v.  Stowers.  92  Va.  18.  22  S.  E.  Rep.  SOO: 
Hill  V.  Proctor.  10  W.  Va.  BO;  Corbleys  v.  Ripley,  » 
W.  Va.  154.  46  Am  Rep.  502;  High  v.  Pancake.  42  W. 
Va.  602,  26  S.  E.  Rep.  536. 

And  this  is  true,  whether  the  boundary  be  one  of 
a  general  or  public  interest,  or  be  between  the  es- 
tates of  private  proprietors.  Harriman  v.  Brown,  8 
Leigh  697. 

Particular  Pact.— But  the  declarations  must  be  as 
to  a  particular  .fact  a  corner  or  line  tree,  or  some- 
thing equivalent  Clements  v.  Kyles.  18  Gratt  467: 
High  V.  Pancake,  42  W.  Va.  602.  28  S.  E.  Rep.  536. 
See  opinion  of  Tuckbb,  P;,  in  Harriman  v.  Brown. 
8  Leigh  697. 

Declarant  ilust  Be  i>ead.~And  the  person  making 
such  declarations,  must  be  dead  at  the  time  of  tbe 
trial.  Overton  v.  Davisson.  l  Gratt  811, 42  Am.  Dec 
544. 

Dedaratioiis  as  Evidence  In  Favor  of  Privies.— But 
declarations  of  a  deceased  person,  claiming  owner- 
ship of  a  specific  property,  are  not  competent  evi- 
dence in  favor  of  his  administrators,  or  others 
claiming  title  under  him,  whether  such  declara- 
tions of  ownership  were  made  before  or  after  the 
title  of  the  adverse  claimant  commenced.  Crotb- 
ers  V.  Crothers,  40  W.  Va.  169.  20  S.  E.  Rep.  92J: 
Masters  v.  Vamer,  5  Gratt  168. 

Boundaries.— Admissions  of  a  former  owner  of  a 
tract  of  land  as  to  the  boundaries  of  the  tract  are 
admissible  in  evidence  in  determining  such  bound- 
aries, but  are  not  conclusive,  and  it  may  be  shown 
that  he  was  mistaken.  Reusens  v.  Lawson,  91  Va. 
226.  21  S.  E.  Rep.  847. 

b.  Beatoni  of  Rule.— la  Harriman  v.  Brown.  & 
Leigh  707,  it  is  said:  ''Questions  of  boundary,  after 
the  lapse  of  many  years,  become  of  necessity 
questions  of  hearsay  and  reputation.  For  bound- 
aries are  artificial,  arbitrary,  and  often  perish- 
able; and  when  a  generation  or  two  have  passed 
away,  they  cannot  be  established  by  the  testimony 
of  eyewitnesses.  In  such  cases,  therefore,  it  he- 
comes  necessary  to  look  to  reputation,  or  depend 
upon  hearsay  evidence  of  the  former  existence 
and  actual  locality  of  an  artificial  boundary." 

e.  Declarations  of  Former  OM»>i*r.— Declarations  of  a 
former  owner  of  land,  now  dead,  are  admissible  to 
show  the  Identity  of  a  particular  comer,  tree,  or 
other  corner  or  marked  boundary  line;  but  not  a 
mere  general  sutement  or  claim  that  certain  land 
was  in  his  boundary,  or  where  the  lines  would  ran. 
or  that  he  owned  the  land,  without  reference  to 
any  comers  or  marked  lines.  If  it  appears  tbat 
such  declarations  are  subject  tosnspiclon  of  bias 
from  interest,  they  cannot  be  received  or  made 
post  litem  motam.  High  v.  Pancake,  42  W.  Va.  6(6, 
28  S.  E.  Rep.  586.  See  Corbleys  v.  Ripley.  22  W.  Va. 
154,  46  Am.  Rep.  502. 

Son.ln-Lawof  Former  Owner.-But  declarations  of 
a  deceased  person  as  to  boundary  lines  are  not  ren- 
dered admissible  by  the  fact  that  he  was  the  son- 
in-law  of  the  former  owner  and  carried  the  chain 
when  such  owner  had  some  lines  run,  it  not  appear- 
ing that  they  were  the  lines  in  qnestion.  Pry  v. 
Stowers,  92  Va.  18,  22  S.  E.  Rep.  600. 

Declarations  to  Prove  or  Disprove  Title.— Declara- 
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tions  of  a  deceased  owner  are  not  competent  evi- 
dence to  prove  that  be  bad  title,  or  to  prove 
possession.  Hlffb  v.  Pancake,  42  W.  Va.  003,  20  S. 
E.  Rep.  586:  Cline  v.  Catron,  22  Qratt  87& 

Bat  declarations  of  one  in  actual  possession  of 
land,  explanatory  of  the  character  of  his  possession, 
that  is,  for  instance,  bow  he  claimed,  under  what 
title,  and  to  what  limit,  are  admissible.  Hiffh  v. 
Pancake.  42  W.  Va.  802,  26  S.  E.  Rep.  636. 

d.  Declarations  of  Chain- Carrier. —In  Smith  v.  Chap- 
man, 10  Gratt.  446.  declarations  of  a  dead  chain- 
carrier  as  to  corner  and  line  trees  of  a  survey 
were  admitted  in  evidence,  but  his  statement  as  to 
the  locality  of  the  land,  and  the  streams  which  the 
land  would  cross  were  rejected,  because  mere 
opinions  of  the  chain-carrier  from  facts  which  he 
supposed  to  be  within  his  knowledcre,  but  not  sriven. 

<?.  Declarations  of  Surveyor.— Ivl  a  controversy  touch- 
incT  the  boundary  or  locality  of  a  tract  of  land 
g-ranted  by  the  commonwealth  upon  a  survey  made 
by  an  authorized  surveyor,  the  declarations  of  such 
surveyor,  or  of  a  chain-carrier,  or  other  person 
who  was  present  at  such  survey,  as  lo  the  acts  done 
by  or  under  the  authority  of  such  surveyor  in 
makiner  the  survey,  are  properly  admissible  unless 
plainly  irrelevant:  provided  they  are  not  made 
post  litem  motam,  and  are  not  in  contradiction  of  the 
surveyor's  official  report,  and  that  the  parties 
making  the  declarations  are  dead.  Overton  v. 
Davisson,  1  Gratt.  211,  42  Am.  Dec.  644. 

Declarations  of  Surveyor  In  Contradiction  of  His  Re- 
port.—Although  a  surveyor's  declarations,  whether 
oral  or  written,  are  not  admissible  in  evidence 
where  they  will  contradict  his  own  official  report, 
still  the  declarations  of  other  persons,  if  otherwise 
admissible,  may  be  received  in  evidence  to  contra- 
dict the  report.  Reusens  v.  Lawson,  91  Va.  226, 
21  S.  E.  Rep.  317. 

Ancient  Reputation  and  Possession.— Ancient  repu- 
tation and  possession,  in  respect  to  the  boundaries 
of  streets  in  a  town,  are  entitled  to  infinitely  more 
respect,  in  deciding  upon  the  boundaries  of  the  lots, 
than  any  experimental  survey  that  can  now  be 
made.  Ralston  v.  Miller,  8  Rand.  44,  15  Am.  Dec. 
701. 

3.   DBCIiARATIONS  AGAINST  INTBBKST. 

By  Stranger.— A  declaration  made  by  a  stranger 
to  the  controversy,  now  dead,  and  against  his 
pecuniary  interest,  may  be  admitted  as  evidence 
to  show  the  existence  of  a  fact  relevant  in  such  con- 
troversy, as  an  exception  to  the  rule  excluding  hear- 
say.   BarUett  v.  Patton,  83  W.  Va.  71,  10  S.  E.  Rep.  21. 

By  Party.- So,  also,  written  or  oral  declarations 
of  a  party  to  a  suit,  relevant  to  the  issue,  and 
against  his  interest,  are  admissible  as  evidence 
<against  him.    Powell  v.  Tarry,  77  Va.  250. 

Interest  Mqst  Exist  at  the  Time.— The  declarations 
of  one  Interested  in  a  matter  of  controversy,  and 
operating  against  his  own  interest,  may  be  given 
in  evidence;  but  if  his  interest  arose  after  the 
declarations,  they  cannot  be  received  as  evidence. 
Burton  V.  Scott,  3  Rand.  899. 

Nature  of  Interest  Required.— And,  it  is  well  settled 
that  where  an  entry  is  offered  in  evidence  upon  the 
ground  that  it  is  against  the  interest  of  the  decla- 
rant, it  must  be  of  a  pecuniary  or  proprietary 
nature.  The  declaration  in  such  cases  derives  its 
value  exclusively  from  the  fact  that  the  person  has 
made  an  entry  or  charge  which  it  is  against  his 
interest  to  make,  and  the  effect  of  which  will  be  to 
render  him  pecuniarily  liable  to  some  third  person. 
Tate  V.  Tate,  76  Va.  622.  See  further,  upon  the  sub- 
ject of  declarations  against  interest.  High  v.  Pan- 
cake. 42  W.  Va.  602,  26  S.  E.  Rep.  686;  Barley  v.  Byrd, 
05  Va.  816.  28  S.  E.  Rep.  829;  Moorman  v.  Arthur,  90 
-J-a.  456. 18  S.  E.  Rep.  869. 


4.  EVIDBNCS  ON  FORMBB  TRIAL. 

a.  Criminal  Casee. 

Death  of  Witness.— Where  a  witness  in  a  criminal 
case  has  died,  his  t'tstimony  on  a  former  trial  can- 
not be  given  in  evidence,  even  by  the  accused. 
Montgomery  v.  Com.,  99  Va.  683.  87  S.  E.  Rep.  841 ; 
Finn  v.  Com.,  6  Rand.  701.  See  Crlte  v.  Com.,  1  Va. 
Dec.  428,  425.  in  which  case  Judob  Andebson.  deliver- 
ing the  opinion  of  the  court,  discusses  this  subject 
at  length. 

Witness  Absent  from  State.— So,  also,  where  a  wit- 
ness for  the  prisoner,  who  has  given  evidence  at  a 
former  trial,  is  absent  from  the  commonwealth  at 
the  second  trial,  it  is  not  competent  for  the  prisoner 
to  prove  what  the  witness  swore  to  on  the  former 
trial.  Brogy  v.  Com.,  10  Gratt  722,  and  note;  Finn 
V.  Com.,  5  Rand.  701. 

b.  Civil  Caaee. 

Death  of  Witness.— But  the  evidence  of  a  witness 
given  on  a  former  trial  of  a  civil  case,  who  has 
since  died,  may  be  proven  on  a  subsequent  trial  of 
the  case.  Carrlco  v.  W.  Va.  Cent,  etc..  R.  Co.,  39 
W.  Va.  88,  19  S.  E.  Rep.  571,  24  L.  R.  A.  60;  Caton  v. 
Lenox,  5  Rand.  31. 

Although,  in  a  civil  action,  proof  may  be  given 
of  what  a  witness,  who  is  since  dead,  did  swear  to 
on  a  former  trial  between  the  sam^  parties,  and  on 
the  same  issue,  yet  such  evidence  is  inadmissible  in 
a  criminal  prosecution.  Finn  v.  Com.,  5  Rand.  701. 
This  was  obiter  as  to  a  civil  case,  as  the  case  was  a 
criminal  case,  and  perhaps  obiter  as  to  a  criminal 
case  as  to  a  dead  witness,  as  the  witness  was  one 
out  of  the  state. 

Where  one  of  the  parties  dies  pending  the  action, 
thereby  rendering  the  other  party  incompetent  to 
testify,  statements  made  by  him  at  the  first  trial 
may  be  proved  at  the  second  trial  by  the  evidence 
of  other  witnesses.  Lee  v.  Hill.  87  Va.  497,  12  S.  E. 
Rep.  1062,  24  Am.  St  Rep.  666. 

Depositions  In  Chancery  3ult.— In  the  trial  of  an 
action  at  law,  depositions  taken  in  a  suit  in  chan- 
cery between  the  same  parties,  are  proper  evidence, 
provided  it  be  proved  that  the  witnesses  are  dead, 
or  by  reason  of  sickness  are  unable  to  attend,  or 
that  they  cannot  be  found,  or  are  absent  from  the 
country,  or  are  otherwise  not  amenable  to  the 
process  of  the  court.  Pleasants  v.  Clements,  2 
Leigh  474. 

Proof  of  Testimony  at  Former  Trial.— The  longhand 
notes  made  by  the  sworn  stenographer  who  took 
the  evidence  upon  a  former  trial  of  the  case,  are 
the  best  evidence  of  such  testimony  of  the  dead 
witness,  and  should  be  used,  or  the  nonproduction 
legally  accounted  for.  on  a  second  trial;  but  where 
those  notes  show  that  the  dead  witness  made  In 
his  evidence  an  illustration  merely,  and  do  not 
show  what  that  illustration  was,  or  in  any  way 
convey  it  to  the  second  jury,  a  witness  may  be 
used  to  prove  what  such  illustration  was.  Carrico 
V.  W.  Va.  Cent,  etc.,  R.  Co.,  89  W.  Va.  86,  19  S.  E. 
Rep.  571,  24  L.  R.  A.  50. 

Parties  and  Issues  In  Both  Actions  flnst  Be  the  Sams . 
—But  in  order  that  the  testimony  of  a  witness  on 
a  former  trial  may  be  received  in  a  subsequent 
proceeding,  the  point  in  controversy  and  the  parties 
must  be  the  same  in  both  actions.  Rowe  v.  Smith. 
1  Call  487;  Pleasants  v.  Clements.  2  Leigh  474; 
Hatcher  v.  Crews,  78  Va.  460.  See  monographic  note 
on  "Depositions"  appended  to  B^eld  v.  Brown,  24 
Gratt.  74. 

It  has  been  held  that  depositions  taken  in  a  suit 
with  the  factor  may  be  read  in  a  suit-  with  the 
principal  for  the  same  cause.  Ritchie  v.  Lyne,  1 
Call  489. 

Record  In  Former  Suit.- And.  in  order  that  a  rec- 
ord In  a  former  aul    may  be  read  as  evidence  In  a 
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subsequent  suit,  the  parties  and  points  In  contro- 
versy must  be  the  same  in  both  suits.  Payne  v. 
Coles.  1  Munf.  873:  Chapmans  v.  Chapman,  1  Munf. 
399;  Pleasants  v.  Clements,  2  Jjtigh  476:  Prazier  v. 
Frazlcr,  2  Lelffh  (J42:  Downer  v.  Morrison,  2  Qratt 
250;  Bariramin  v.  Clarke.  20  Gratt.  644. 

Thus,  where  one  obtained  an  injunction  to  re- 
strain a  trespass,  and  declared  in  his  bill  that  the 
defendant  was  a  sole  trespasser,  and  afterwards 
brought  his  action  agralnst  his  landlord  for  commlt- 
tinsr  the  same  trespass,  it  was  held  that  in  the  second 
action  the  record  in  the  former  suit  is  ijiot  admissible 
except  such  part  as  may  contradict  the  evidence  of 
the  plaintiff  in  the  second  action.  Robrecht  v.  Mar- 
llnsr,  29  W.  Va.  766,  2  S.  E.  Rep.  827. 

Stiiwtance  of  Pormer  Testimony  Sufflcieat.— All  that 
is  required,  moreover,  is  to  prove  the  substance  of 
what  a  witness,  since  dead,  swore  to  at  a  former 
trial.  It  is  not  necessary  that  the  very  words  of  the 
deceased  witness  should  be  repeated  and  sworn  to. 
Such  a  restriction  would  destroy  the  rule,  as  no 
man,  with  the  least  respect  for  his  reputation,  would 
undertake  to  repeat  and  swear  to  the  vsrv  words  thait 
another  witness  has  used,  unless  he  had  written 
down  the  words  at  the  moment  of  their  delivery. 
Caton  V.  Lenox,  5  Rand.  31. 

6.  Hearsay  in  Corroboration  of  Tbstimony.— It 
is  a  flreneral  and  well-nl^h  universal  rule,  that  evi- 
dence of  what  a  witness  said  out  of  court  Is  inad- 
missible to  corroborate  his  evidence  in  court. 
Howard  v.  Com.,  81  Va.  488 ;  Oliver  v.  Com.,  77  Va 
690:  Repass  v.  Richmond,  99  Va.  606.  89  S.  2:.  Rep.  160. 

But  where  an  attempt  is  made  to  discredit  a  wit- 
ness by  sbowiuflT  malice  on  his  part,  flrrowinff  out  of 
his  arrest  for  an  offence,  it  is  admissible  to  show 
that  the  witness  made  the  same  statement  before 
his  arrest  that  he  made  in  court  Such  evidence  is 
original,  not  hearsay.    Howard  v.  Com..  81  Va.  488. 

6.  Declarations  RBiiATivB  to  Possession.— Dec- 
larations of  one  in  possession  of  land,  explanatory 
of  his  possession  and  makinsr  claim,  are  admissible 
evidence,  while  he  is  in  possession,  to  show  that  he 
is  under  claim  of  ownership,  but  not  to  show  title. 
ParkersburjT  Industrial  Co.  v.  Schultz.  48  W.  Va.*470, 
27  S.  E.  Rep.  255,  citing  Hlffh  v.  Pancake,  42  W.  Va. 
602,  26  S.  E.  Rep.  686;  1  Greenl.  Ev.  i  109. 
Vlll.  BURDBN  OP  PROOF. 

Scope  of  Title— No  attempt  is  made  to  set  forth, 
under  this  head,  the  burden  of  proof  in  particular 
Instances,  as  this  question  will  be  found  fully  dis- 
cussed under  the  special  titles  througrhout  this 
series  in  connection  with  which  It  arises.  There- 
fore, special  reference  is  here  made  to  monoffraphlc 
notes  on  "Consideration,"  Fraud,"  "Insanity," 
"Wills"  and  the  various  other  notes  In  this  series,  for 
a  detailed  discussion  of  the  question  so  far  as  it  re- 
lates to  that  special  subject 

A.  STATEMENT  OF  GENERAL  RULE.— The  bur- 
den of  proving:  the  existence  of  any  fact  or  thing 
rests  upon  him  who  affirms  it  4  MIn.  Inst  (8d  Ed.) 
867:  Peters  v.  Mc Williams,  78  Va.  667;  Norfolk, 
etc.,  R.  R.  Co.  v.  Fergruson,  79  Va.  241;  Wright  v. 
Rambo,  21  Gratt.  158;  Norman  v.  Hill,  2  Pat  &  H.  676. 

NegliKence.— For  example.  It  has  been  held  that  the 
burden  of  proving:  neffllfi:ence  rests  on  him  who  al- 
leges It  Norfolk,  etc.,  R.  R.  Co.  v.  Ferguson,  79  Va. 
241:  Sheeler  v.  Chesapeake,  etc.,  R.  R.  Co..  81  Va.  188; 
Snyder  v.  P.  C.  &  St  L.  R,  Co.,  11 W.  Va.  14;  John- 
son V.  Railroad  Co.,  25  W.  Va.  670. 

Contributory  Negligence.— But  where  a  city.  In  an 
action  asralnst  It  to  recover  for  Injuries  resultlnir 
from  a  defective  sidewalk,  relies  on  the  defence  of 
contributory  ne^llirence.  the  burden  of  provlnar  It 
lies  on  the  city.  Gordon  v.  City  of  Richmond,  83  Va. 
436,  2  S.  E.  Rep.  727.  See  Johnson  v.  R.  Co.,  26  W.  Va. 
670:  Sheff  v.  HunUufirton.  16  W.  Va.  307. 


ViBGINIA  RBPORTS,  ANNOTATED. 

Common  Carriers.— In  an  action  against  a  common 
carrier  for  loss  of  sroods,  the  burden  of  proof  is  on 
the  carrier  to  show  that  It  has  not  been  ffullty  of 
nesrllsrence,  and  that  the  loss  arose  from  a  cause 
which,  by  the  common  law,  or  by  the  terms  of  Its 
special  contract  exempts  it  from  liability.  Brown 
V.  Adams  Express  Co.,  16  W.  Va.  812. 

Fraud.- So,  also,  the  burden  of  proving  fraud,  mis- 
take, or  misrepresentation  is  on  the  party  allefftntr 
It  See  monofirraphlc  note  on  "Fraud"  appended  to 
MontfiTomery  v.  Rose,  1  Pat  &  H.  6.  and  the  following 
additional  authorities:  Hale  v.  W.  Va.,  etc,  Ck)., 
11  W.  Va.  229;  Pusey  v.  Gardner,  21  W.  Va.  460;  Hord 
V.  Colbert  28  Gratt  49;  Crebs  v.  Jones,  79  Va.  381: 
Matthews  v.  Crockett  82  Va.  894. 

B.  PRESUMPTIONS.— Where  there  is  a  vrimafadt 
presumption  of  law  that  a  certain  fact  or  condition 
exists,  the  burden  of  proof  to  repel  that  presump- 
tion rests  on  him  who  allesres  the  contrary. 

That  Female  Seduced  U  Chaste.— For  example.  In 
a  prosecution  for  seduction,  the  chastity  of  the 
female  seduced  is  presumed  by  law.  and  the  bur- 
den is  on  the  prisoner  to  impeach  It  Barker  v. 
Com.,  90  Va.  820,  20  S.  £.  Rep.  776. 

That  Postnuptial  Settleoient  Is  Void  as  to  Creditors. 
—There  is  likewise  a  presumption  of  law  that  a 
postnuptial  settlement  In  favor  of  a  wife  Is  void  as 
to  exlstinff  creditors,  and  the  burden  is  upon  those 
claiming  under  the  settlement  to  prove  that  it  was 
made  for  a  valuable  consideration  moving:  from 
the  wife.  Where  the  blll^ charges  the  settlement 
to  be  voluntary,  an  answer  denying  the  alleffatloos 
of  the  bill  does  not  shift  this  burden,  but  the  de- 
fense set  up  In  the  answer  must  be  established  by 
proof.  Pink  v.  Denny,  76  Va.  66S;  Hatcher  v.  Crews, 
78  Va.  460;  Perry  v.  Ruby,  81  Va.  817;  Bobbins  v. 
Armstrong,  84  Va.  810,  6S.  E.  Rep.  130;  Beecherv. 
Wilson,  84  Va.  8i3,  6  S.  £.  Rep.  209, 10  Am.  St  Rep. 
888:  DeFarires  v.  Ryland.  87  Va.  404.  18  S.  £.  Bep.  806. 
24  Am.  St  Rep.  660. 

That  Domicile  Continues  Unchanged.— And  resi- 
dence, once  established,  is  presumed  to  contlnne 
until  proved  to  have  been  changed;  therefore,  the 
burden  of  proving  a  chancre  of  domicile  is  on  him 
allei:lnsr  It  Lindsay  v.  Murphy,  76  Va.  488;  Starke 
V.  Scott  78  Va.  180. 

That  Person  Named  is  Original  Inventor.— So  also. 
letters-patent  issued  to  a  person  afford  a  priiha 
facie  presumption  that  he.  who  Is  named  as  inventor 
is  the  original  and  first  inventor  of  what  is  de- 
scribed as  the  improvement;  and  the  burden  of 
proof  to  sustain  an  opposite  conclusion  is  on  htm 
who  denies  that  such  person  is  the  original  inventor. 
Maurice  v.  Devol,  28  W.  Va.  847. 

That  Bz  Parte  Settlement  Is  Correct.— Moreover, 
there  is  a  prima  facie  presumption  of  law  that  «r 
varte  settlements  are  correct  and  the  burden  of 
proof  to  repel  this  presumption  is  on  him  who  alleffes 
the  contrary.  Wlmbish  v.  Rawlins.  76  Va.  48:  Rad- 
ford V.  Fowlkes,  86  Va.  820,  8  S.  E.  Rep.  817;  Nlmmo 
V.  Com.,  4  Hen.  &  M.  67,  4  Am.  Dec  488;  M*Call  t. 
Peachy,  8  Munf.  289. 

That  Sum  Named  In  Instrument  Is  Correct— So. 
where  an  Instrument  appearing  on  its  face  to  be 
an  absolute  bill  of  sale,  but  which  is  admitted  to 
have  been  Intended  as  a  security,  names  a  certain 
sum,  that  sum  Is  prima  facie  the  amount  due  tbe 
creditor,  and  the  presumption  must  be  repelled  by 
the  debtor.    Gold  v.  Marshall,  76  Va.  668. 

That  Sale  and  Delivery  of  Chattel  Divests  Title  - 
It  has  been  held  that  when  a  slave  is  sold  and  deliv- 
ered, although  without  a  bill  of  sale,  it  is  to  be  pre- 
sumed prima  facie,  that  the  seller  has  parted  with 
his  title.  If,  therefore,  he  contends  that  he  re- 
served   the    title  in   himself  until    the  purchase 
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money  should  be  paid,  the  onus  probandi  lies  on 
him.    Randolph  v.  Randolph,  8  Munf.  99. 

That  Pttrsons  Are  Smc— All  persons  are  presumed 
to  be  sane,  and  the  burden  of  provinsr  insanity  Is 
on  the  person  alleffinsr  it  See  monoffraphic  note  on 
"Insanity"  appended  to  Boswell  v.  Com.,  30  Gratt 
a».    Temple  v.  Temple,  1  Hen.  &,  M.  476. 

C.  PROVING  A  NEGATIVE.— Where  the  plaintiff, 
in  an  action  for  slander,  made  affidavit  that  the  de- 
fendant ensrasred  to  pay  certain  taxes,  and  the 
defendant  said  that  the  affidavit  was  false,  and  that 
he  would  have  the  plaintiff  Indicted  for  perjury,  it 
was  held  that  the  burden  of  proof,  at  the  trial,  does 
not  rest  on  the  plaintiff  to  prove  that  the  defendant 
enfirasred  to  pay  the  taxes,  but  it  rests  on  the  de- 
fendant  to  prove  that  the  plaintiff's  affidavit  is  false, 
thouffh  such  proof  involves  proof  of  a  nesrative. 
Hinchman  v.  Lawson,  5  Lielffh  095.  In  this  case  the 
court  said:  "The  rule  is  not  universal,  which  for- 
bids the  proof  of  a  nesrative  to  be  thrown  upon  a 
party.  It  is,  indeed,  flrenerally  true,  that  the  onus 
probandi  lies  upon  that  party  who  has  the  affirmative 
of  the  issue;  a  rule  founded  upon  the  difficulty,  in 
most  cases,  and  the  impossibility  in  some,  of  prov- 
ing a  negative.  But  to  this  general  rule,  there  are 
well  established  exceptions.  One  of  these  is.  that 
where  the  negative  involves  an  affirmative,  the 
burden  of  proof  will  rest  upon  either  the  one  or 
other  party,  according  to  other  principles,  and  with- 
out reference  to  the  mere  formal  character  of  the 
negation.  Such  are  the  cases  of  the  pleas  of  in- 
fancy, fully  administered,  beyond  the  sea.  and  such 
like.  ♦  ♦  ♦  There  is  another  exception  to  the  gen- 
erallrule.  It  is,  that  where  the  negative  Involves  a 
criminal  omission  in  the  party,  and  consequently 
where  the  law  upon  its  general  principle  pre- 
sumes his  Innocence,  the  affirmative  of  the  fact  is 
presumed,  and  the  onus  is  thrown  upon  the  party 
allesrlnflr  the  criminal  omission."  See  Gibson  v. 
Jones,  5  Leig-h  870. 

D.  AUBL— Although  the  burden  rests  upon  the 
commonwealth  to  make  out  its  case  ag'ainst  the  ac- 
cused to  the  exclusion  of  any  reasonable  doubt, 
yet,  where  the  accused  relies  upon  or  attempts  to 
prove  an  alibi  in  his  defense,  the  burden  of  proving 
the  alibi  rests  upon  him.  Thompson  v.  Com.,'88  Va. 
45,  18  S.  E.  Rep.  804;  State  v.  Lowry.  42  W.  Va.  206,  84 
S.  E.  Rep.  561. 

IX.  BEST  AND  SBCONDARY  EVIDBNCB. 

A.  STATEMENT  OF  GENERAL  RULE.  —  As  a 
creneral  rule,  the  best  evidence  which  the  nature  of 
the  case  admits  of.  must  be  produced.  State  v. 
Cain.  9  W.  Va.  560;  Fox  v.  Baltimore,  etc.,  R.  Co.,  84 
W.  Va.  466, 12  S.  E.  Rep.  767;  Lee  v.  Tapscott,  2  Wash. 
276:  Gilliam  v.  Perkinson,  4  Rand.  825;  Pendleton  v. 
Ck>m..  4  Leiffh  094, 26  Am.  Dec.  843;  Apperson  v.  Dowdy. 
S2  Va.  776.  1  S.  E.  Rep.  105;  Ben  v.  Peete.  2  Rand.  589; 
Schmertz  v.  Hammond.  47  W.  Va.  524.  85  S.  E.  Rep. 
D45. 

B.  PRIVATE  DOCUMENTS. 

1.  Pboduction  of  Origin  aij  Document. 

a.  General  Bule.— Therefore,  secondary  evidence  is 
inadmissible  to  prove  the  contents  of  a  written  doc- 
ument, unless  the  nonproductlon  of  the  original  is 
satisfactorily  accounted  for,  which  ousrht  to  be 
shown  before  the  evidence  of  its  contents  Is  given 
to  the  jury.  Lunsford  v.  Smith.  12  Gratt.  554;  Pldg- 
€onv.  Williams,  31  Gratt  251;  Taylor  v.  Peck.  21 
Oratt  11. 

For  example,  testimony  in  relation  to  the  correct- 
ness of  the  copy  of  a  paper  is  not  admissible  unless 
the  absence  of  the  original  paper  Is  accounted  for. 
Lunsford  v.  Smith,  12  Gratt.  554. 

Contents  of  Private  Entry  In  a  Book.— So  also,  evi- 
dence of  a  witness  griving  contents  of  a  private  entry 


in  a  book  by  a  person  deceased,  of  payments  of 
money  to  his  children,  neither  the  book  nor  a  copy 
of  the  entry  being  produced,  nor  the  book  verified, 
is  not  admissible  to  show  such  payment,  even  if  the 
book  itself  would  be  evidence.  Bennett  v.  Bennett, 
87  W.  Va-  896,  16  S.  E.  Rep.  688,  88  Am.  St.  Rep.  47. 

Contents  of  Reloaae.— The  contents  of  a  release, 
pleaded  but  not  offered  in  evidence,  may  be  proved 
by  parol  evidence,  if  no  objection  is  made  to  such 
mode  of  proof.    Washington  v.  Burnett,  4  W.  Va.  84. 

There  is  no  error,  however,  in  permitting  a  record 
of  a  deed  to  go  in  evidence,  where  the  origrinal  is  in 
the  possession  of  the  party  offering  such  record, 
without  accounting  for  the  original.  Robinson  v. 
Pitzer,  8  W.  Va.  885. 

b.  Exception  to  General  Rule— Parol  Proof  of  Admis- 
nofw.— But  an  exception  to  the  g-eneral  rule  is  that  a 
parol  admission  by  a  party  to  a  suit  is  always 
receivable  in  evidence  against  him,  althoug-h  It 
relates  to  the  contents  of  a  deed  or  other  written 
instrument;  and  even  though  Its  contents  be  di- 
rectly in  issue  in  the  cause.  Taylor  v.  Peck,  21 
Gratt.  11. 

c.  Excuses  for  Nonproduction  of  Original. 

(I)  In  Oeneral.— It  may  be  stated  arenerally,  how- 
ever, that  where  the  original  document  is  satisfac- 
torily proven  to  have  been  lost  or  destroyed,  or  in 
the  possession  of  a  nonresident  so  that  its  produc- 
tion cannot  be  compelled  by  the  court,  or  where  it 
Is  in  the  possession  of  the  opposite  party,  who  re- 
fuses to  produce  it  on  due  notice,  its  contents  may 
be  proven  by  secondary  evidence.  Maxwell  v.  Llg-ht, 
1  Call  117;  Taylor  v.  Peyton,  1  Wash.  262;  Dawson 
V.  Graves.  4  Call  137;  Givens  v.  Manns.  6  Munf.  191; 
Smith  V.  Carter.  8  Rand.  167;  Hamlin  v.  Atkinson.  6 
Rand.  674 ;  Pendleton  v.  Com..  4  Leigh  694,  26  Am. 
Dec.  842;  Beime  v.  Rosser,  26  Gratt.  537;  Tlmberlake 
V.  Jennings,  1  Va.  Dec.  741;  Atkinson  v.  Smith,  3 
Va.  Dec.  873:  Apperson  v.  Dowdy,  82  Va.  778, 1  S.  E. 
Rep.  106;  Foulkes  v.  Com.,  3  Rob.  886;  Vinal  v.  Gil- 
man.  21  W.  Va.  301;  Edgell  v.  Conaway.  24  W.  Va. 
747:  Hall  V.  Lyons.  29  W.  Va.  410.  1  S.  E.  Rep.  582; 
State  V.  Lowry,  43  W.  Va.  206,  34  S.  E.  Rep.  561 ;  Ben 
V.  Peete,  2  Rand.  589.  See  monographic  note  on 
'*Forflrery  and  Counterfeiting"  appended  to  Coleman 
V.  Com.,  25  Gratt  866. 

(a)  Loss  or  Destruction  of  Original. 

Wins.— Thus,  if  the  record  of  a  will  is  lost,  after 
proof  of  the  loss,  its  contents  may  be  proved  like 
any  other  document  by  parol  and  secondary  evi- 
dence, such  beinff  the  best  evidence  the  nature  of 
the  case  admits  of.  Apperson  v.  Dowdy,  82  Va.  776, 
1  S.  E.  Rep.  106.  See  Smith  v.  Carter,  8  Rand.  167; 
Millers  V.  CaUett,  10  Gratt  477. 

Where  the  plaintiffs  in  ejectment  claim  title 
through  one  of  several  heirs  of  the  original  owner, 
to  whom  such  owner  devised  It  to  the  exclusion  of 
the  other  heirs,  and  the  will  has  been  lost,  evidence 
of  a  witness  who  has  examined  the  records  of  the  < 
courts  where  the  will  would  probably  be  recorded, 
that  such  records  do  not  contain  any  record  of  the 
will,  is  admissible  to  account  for  the  nonproductlon 
of  the  will  or  a  copy.  Atkinson  v.  Smith,  2  Va.  Dec. 
878. 

Receipts.— So,  also,  if  a  witness  introduced  by  the 
plaintifi  speaks  of  receipts  which  he  had  taken,  the 
evidence  oug^ht  to  be  respected,  unless  he  can  show 
that  they  were  lost  or  out  of  the  power  of  the  plain- 
tiff.   Hamlin  v.  Atkinson,  6  Rand.  574. 

Deeds.— And,  where  the  original  deed  and  Its  record 
are  destroyed,  the  fact  that  such  a  deed  was  made 
may  be  proved  by  secondary  evidence;  as,  for 
Instance,  admissions  of  the  grantor  In  a  chancery 
suit  Reusens  v.  Lawson,  91  Va.  226,  21  S.  E.  Rep. 
847.    See  Robinson  v.  Pitzer.  8  W.  Va.  385. 

Praudalent  Destruction  of  Orlarlnal.— Where  a  writ^ 
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ten  docament  is  proven  to  have  been  lost  or  de- 
stroyed, or  in  the  hands  of  a  nonresident.  Its 
contents  may  be  proven  by  secondary  evidence, 
unless  the  destruction  was  fraudulent  Edgrell  v. 
Conaway,  24  W.  Va.  747;  Vlnal  v.  Gilman.  21  W.  Va. 
901 :  Beime  v.  Rosser,  26  Oratt.  587. 
Evidence  of  Loss  or  Destruction  of  Orlfftnal.— It  Is  not 
•  necessary  that  all  the  possible  evidence  of  the  loss 
or  destruction  of  the  origrlnal  paper  should  be 
exhausted,  the  sufficiency  of  such  evidence  Is  a  pre- 
liminary question  adQressed  to  the  discretion  of 
the  judfire,  and  the  object  of  the  proof  is  merely  to 
establish  a  reasonable  presumption  of  the  loss  or 
destruction.  Edsrell  v.  Conaway,  24  W.  Va.  747,  See 
Beime  v.  Rosser,  26  Gratt  687,  opinion  of  Moncubs, 
P.,  In  which  he  discusses  the  degree  of  diligence 
necessary  to  obtain  the  oriflrinal  before  secondary 
evidence  of  Its  contents  may  be  received. 

(3)  Original  Out  of  Jurisdiction.— It  has  been  held 
that  proof  that  a  letter  is  out  of  the  state,  taken  in 
connection  with  evidence  showing  an  effort  to  ob- 
tain it,  is  a  sufficient  foundation  for  the  introduc- 
tion of  parol  or  secondary  evidence  of  its  contents. 
Beime  v.  Rosser,  26  Gratt  587. 

(a)  In  Possession  of  Nonresident.— When  a  book  of 
orifiTinal  entries  is  in  the  possession  of  a  nonres- 
ident, so  that  its  production  cannot  be  compelled 
by  the  court,  then  a  copy  of  such  entries,  which  has 
been  compared  with  the  orisrinal  entry,  and  proven 
to  be  an  exact  copy,  is  the  best  secondary  evidence 
that  can  be  obtained  In  the  nature  of  the  case,  and 
is,  therefore,  admissible.  Vlnal  v.  Gilman,  21  W. 
Va.  801,  45  Am.  Rep.  562. 

(4)  Refusal  to  Produce  Oriflrinal  on  Notice.— More- 
over, the  refusal  of  a  party  to  produce,  on  due 
notice,  an  origrinal  document  which  is  in  his  posses- 
sion, will  authorize  the  admission  of  a  copy  in 
evidence,  on  proof  of  its  beluff  a  true  copy.  Max- 
well v.  Light  1  Call  117. 

Indictment  for  Burglary.— But  upon  an  indictment 
for  bursrlary.  charslng  the  prisoner  with  stealing- 
labor  tickets,  parol  evidence  of  them  Is  admissible 
without  further  notice  to  produce  them.  Wrisrht 
V.  Com..  82  Va.  183. 

2.  Statutory  Provisions.- It  is  provided  by 
statute  that  the  copy  of  any  record  or  paper  in  the 
clerk's  office  of  any  court  attested  by  the  officer  in 
whose  office  the  same>  is,  may  be  admitted  as  evi- 
dence In  lieu  of  the  original.  W.  Va.  Code,  ch. 
180,  i  5:  Va.  Code  1887,  ch.  164.  i  8335;  Hinchman  v. 
Ballard.  7  W.  Va.  153:  Chenowlth  v.  County  Court 
82  W.  Va.  628,  9  S.  E.  Rep.  910. 

Copy  of  Contract.— Under  this  statute,  It  has  been 
held  that  the  copy  of  a  contract  and  specifications 
may  be  read  in  evidence  to  the  jury,  especially 
when  the  order  of  the  court  awarding  the  contract 
directed  that  the  contract  be  filed  in  the  office  of 
the  clerk  of  the  court;  the  certified  copy  made  by 
the  clerk  being  doubtless  the  best  evidence  ob- 
tainable. Chenowlth  v.  County  Court  38  W.  Va. 
628,  9  S.  E.  Rep.  910. 

8.  Effect  of  Error  in  Admitting  Sbcondart 
EviDBNCE.— Though  parol  evidence  of  the  contents 
of  a  book  has  been  admitted,  though  objected  to, 
without  excuse  for  failing  to  produce  the  book,  yet, 
if  after  exception  has  been  taken,  evidence  is  intro- 
duced showing  good  reason  why  the  book  cannot  be 
produced,  the  error  is  thereby  cured.  Pidgeon  v. 
Williams.  21  Gratt.  261. 

4.  Objections  in  appellate  Court.  —But  If  second- 
ary evidence  is  introduced  without  objection  in 
the  court  below,  an  objection  to  it  in  the  appellate 
court  comes  too  late  and  will  not  be  considered. 
Baltimore,  etc.,  R.  R.  Co.  v.  Skeels,  8  W.  Va.  557; 
Shue  V.  Turk,  15  Gratt  256. 


Virginia  Rsports,  Annotawd. 

C.  PUBLIC  DOCUMENTS. 


1.  Copies  of  Records. 

a.  Sul€  at  Common  Law.— At  common  law  the  orlffi- 
nal  record  must  have  been  produced  wherever  tlie- 
cause  was  in  the  same  court,  a  copy,  however  au- 
thenticated, being  under  no  circumstances  admissi- 
ble, unless  the  original  were  lost  4  Mln.  Inst&.  (Sd 
Ed.)  881:  Burkv.  Tregg.  2  Wash.  216;  Anderson  v. 
Dudley.  6  Call  529. 

Record  Best  Evidence.— Where  the  law  requires  a 
certain  document  or  record  to  be  kept  by  a  public 
officer  as  a  memorial  of  a  fact  such  document  or 
record  Is  the  best  evidence  of  that  fact  Battin  v. 
Woods,  27  W.  Va.  64,  citing  Phares  v.  State,  8  W.  Va. 
567. 

Records  of  City  CoancIL— Thus,  where  work  or  other 
action  of  city  authorities  Is  claimed  to  have  been 
done  by  its  authority,  the  records  of  the  city  coun- 
cil are  the  proper  and  best  evidence,  if  existent  and 
accessible.  Jordan  v.  City  of  Benwood,  42  W.  Va. 
312,  26  S.  E.  Rep.  266;  Childrey  v.  City  of  Huntington, 
84  W.  Va.  457,  12  S.  B.  Rep.  586.  Compare  Phillips  v. 
City  of  Huntington,  85  W.  Va.  406.  14  S.  E.  Rep.  17. 

Naturallxation.— And  it  cannot  be  proven  by  parol 
evidence  that  an  alien  was  admitted  to  citizenship 
In  a  court  of  record,  but  that  by  Inadvertence,  or 
for  any  other  reason,  there  was  no  entry  made  of  it 
Dryden  v.  Swinburne,  20  W.  Va.  89. 

b.  Ride  by  Statute.— But  the  common^law  rule  has 
been  changed  by  statutes  which  provide  that  a  copy 
of  any  record  or  paper  In  the  clerk's  office  of  any 
court  or  in  the  office  of  the  secretary  of  the  sute. 
treasurer  or  auditor,  or  surveyor  of  lands  in  any 
county,  attested  by  the  officer  in  whose  office  the 
same  is,  may  be  admitted  as  evidence  in  lieu  of  the 
original.  W.  Va.  Code,  ch.  180,  sec  5;  Va.  Code 
1887,  ch.  164,  sees.  8884.  8335;  Battin  v.  Woods,  27  W. 
Va.  58.    See  Phares  v.  State,  8  W.  Va.  567. 

Records  of  Federal  Courts.— It  has  been  held  that  a 
similar  provision  in  the  West  Virginia  Code  of  1888 
applied  as  well  to  the  records  of  the  district  court 
of  the  United  States  held  within  that  state,  as  to  the 
records  of  the  courts  of  the  state.  Dickinson  v. 
Railroad  Co..  7  W.  Va.  891. 

Foreign  Records.— Moreover,  a  copy  of  a  record  or 
paper  in  the  clerk's  offlc6  of  any  court  in  the  sute 
of  Virginia,  attested  by  the  officer  In  whose  office 
the  same  is,  is  admissible  as  evidence  in  West  Vir- 
ginia, though  it  has  not  the  seal  of  the  court  or  a 
certificate  of  a  judge,  as  required  by  the  act  of  con- 
gress relating  to  the  authentication  of  records. 
Thrasher  v.  Ballard.  38  W.  Va.  885,  10  S.  E.  Rep.  411. 
25  Am.  St  Rep.  894. 

Original  Records  Still  Admissible.— Notwithstanding 
the  statute,  however,  the  original  record  is  still 
competent  evidence  of  its  contents,  to  the  same  ex- 
tent as  a  certified  copy  is;  the  copy  being  allowed, 
not  because  it  is  better  evidence  than  the  original, 
but  to  avoid  the  inconvenience  of  removing  the 
original  record  from  place  to  place.  Thus,  ithas^ 
been  held  that  the  original  order  book  of  a  county 
court  is  competent  evidence  wherever  a  certlfietl 
copy  would  be.    Ballard  v.  Thomas.  19  Gratt  U. 

Whole  Record  Not  Necessary.— Except  In  a  criminal 
trial  for  perjury,  it  is  not  necessary  to  introduce 
the  whole  of  the  record  of  another  case  in  evi- 
dence, but  only  such  parts  of  it  as  relate  to  the 
matters  in  Issue.  White  v.  Clay,  7  Leigh  68:  Wynn 
V.  Harman.  5  Oratt  157:  Masters  v.  Varner,  5  Gratt 
168,  50  Am.  Dec.  114:  Dickinson  v.  Railroad  Co.,  7  W. 
Va.390:  McClaugherty  v.  Cooper,  89  W.  Va.  813.  19  S. 
E.  Rep.  415.  But  see  Parsons  v.  Harper,  16  Gratt 
64,  75.  opinion  of  Judge  Lss. 

For  example,  a  decree  or  other  extract  from  the 
record  may  be  given  in  evidence  without  the  pro- 
duction of  the  whole  record,  where  the  decree  or 
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extract  so  offered  satisfactorily  establishes  the  fact 
it  is  offered  to  prove.  White  v.  Clay,  7  Leigh  C8; 
Wynn  v.  Harman.  5  Qratt.  157;  Masters  v.  Vamer. 
5  Gratt.  1(B,  50  Am.  Dec.  114.  See  Waararoner  v.  Wolf. 
28  W.  Va.  820, 1  S.  B.  Rep.  26. 

When  Destruction  of  Record  Presumed.~Althouflrh 
the  best  evidence  of  a  return  on  an  execution  Is  the 
writ  of  fieri  fadat  itself,  with  the  endorsement  on  it 
by  the  officer,  still  where  the  records  of  the  clerk's 
•office  are  destroyed,  the  presumption  is  that  the 
•execution  was  destroyed  with  the  other  records, 
and  the  memorandum  of  the  clerk,  kept  In  his 
office,  will  be  received  to  prove  a  return.  Brown  v. 
Campbell,  38  Gratt  402. 

What  Is  a  Public  Record. -A  public  record  must  be 
a  written  memorial  Intended  to  serve  as  evidence 
of  some  thin  fir  written,  said  or  done,  made  by  a  pub- 
lic officer  authorized  by  law  to  make  it;  but  that 
authority  need  not  be  derived  from  express  stat- 
utory enactment.  Bouv.  Law  Diet.  vol.  2,  p.  849; 
Coleman  v.  Ck>m.,  25  Qratt  865. 

For,  whenever  a  written  record  of  the  transac- 
tions of  a  public  officer,  in  his  office,  is  a  conven- 
ient and  appropriate  mode  of  dlscharfirinflr  the 
duties  of  his  office,  it  is  not  only  his  rlsrht  but  his 
•duty  to  keep  that  written  memorial,  whether  ex- 
pressly required  to  do  so  or  not;  and  when  kept  it 
becomes  a  public  document  or  a  public  record, 
'belonsrinff  to  the  office,  not  the  officer.  Coleman  v. 
Com.,  25  Qratt  865. 

Volume  of  Supreme  Court  Decisions.— The  report  of 
a  case  in  a  printed  volume  of  reports  of  decisions  of 
the  court  of  appeals  of  Vlrfirlnia,  the  orlsrlnal  record 
of  the  case  havinsr  been  destroyed,  held  admissible 
in  evidence  to  show  that  such  a  map  as  that  men- 
tioned in  the  reports,  as  Watkins'  map,  actually 
existed,  and  was  in  the  papers  in  said  cause:  and 
thereby  to  lay  a  foundation  for  the  introduction,  as 
further  evidence  in  the  cause,  of  a  map  purportinsr 
to  be  and  certified  as  a  map  of  Manchester  by  the 
clerk  of  the  superior  court  of  chancery  of  the  Rich- 
mond district  Taylor  v.  Com.,  29  Gratt  780. 
c.  Abstracts. 

Prom  Records  of  Marriages  and  Births.— An  abstract 
from  the  books  of  the  county  court  containlufi:  a 
record  of  the  marriasres  and  births,  duly  certified  by 
the  proper  officer  havinsr  the  custody  thereof,  are 
vrima  fads  evidence  of  the  facts  therein  stated. 
Blair  v.  Sayri,  29  W.  Va.  604,  2  S.  E.  Rep.  97. 

From  Tax  Books. -Also,  certified  abstracts  from 
the  books,  contalniufir  the  returns  of  the  assess- 
ments for  taxation  of  the  land  and  personal  prop- 
erty belonfiriuflr  to  the  defendant  in  a  slander  suit 
are  admissible  evidence  to  show  his  wealth  and 
InflTience.    Womack  v.  Circle,  29  Gratt  192. 

From  Personal  Property  Lisl— But  a  document 
not  purportiufir  to  be  a  copy  or  abstract  from  the 
assessor's  personal  property  list  but  merely  a 
certificate  of  a  clerk  of  a  county  court  of  the  assess- 
ment or  nonassessment  of  a  peisonor  his  property 
in  sach  book,  is  not  admissible  in  evidence.  The 
personal  property  book  Itself  is  primary  evidence. 
Bartlett  v.  Patton,  33  W.  Va.  71,  10  S.  E.  Rep.  21.  See 
JaclCBon  V.  Conrad,  14  W.  Va.  586. 

2.  CoPUBs  OF  Patents,  Surveys  and  Deeds.— The 
rule  that  the  best  evidence  which  the  nature  of  the 
case  admits  of,  ousrht  to  be  produced,  thousrh  gener- 
ally true,  is,  in  some  cases,  inapplicable  as  it  re- 
spects titles  to  lands  in  this  country.  For  example, 
a  copy  of  a  patent  either  from  the  records  of  the 
resrlster's  ofllce  or  of  a  county  court,  is  as  srood  evi- 
dence of  title  as  the  original  would  be.  Lee  v.  Tap- 
scott,  2  Wash.  276. 

And,  it  has  been  held  that  copies  of  surveys  of 
leasee  and  unappropriated  lands,  and  of  patents 
from  the  resrister's  ofllce,  are  competent  evidence 
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in  the  place  of  orlfirlnals.    Pollard  v.  Lively.  4  Gratt. 
78. 

Copy  of  Deed.— As  to  when  the  copy  of  a  deed  is 
competent  evidence  in  place  of  the  orifirinal  will  be 
found  discussed  elsewhere  in  this  series.  See  mon- 
oirraphic  note  on  "Deeds"  appended  to  Flott  v.  Com.. 
12  Gratt.  564. 

8.  Copies  of  Statutes. 

Copies  of  Jounuils  of  Lefflslatare.— The  statutes  pro- 
vide that  the  copies  of  the  journals  of  either  house 
of  the  lejTislature,  printed  by  anthority  of  the  lesris- 
lature,  shall  be  received  as  evidence  for  any  pur- 
pose for  which  the  orifirinal  journal  could  be 
received.  W.  Va,  Code.  ch.  130,  I  2:  Va.  Code  1887, 
18829. 

Porei^  Statutes.— Moreover,  a  transcript  of  a 
statute  of  another  state,  authenticated  by  the  cer- 
tificate of  the  secretary  of  the  commonwealth, 
under  his  hand  and  seal,  accompanied  by  a  declara- 
tion of  the  fiTOvernor,  under  the  srreat  seal  of  the 
commonwealth,  that  he  is  secretary,  and  that  full 
faith  and  credit  ougrht  to  be  firiven  to  liis  official  acts 
accordingly,  is  proper  evidence  to  be  submitted  to 
the  jury,  that  such  copy  of  the  act  is  the  law  of  that 
state.  Warner  v.  Com.,  2  Va.  Cas.  96.  See  Wilson  v. 
Lazier,  11  Gratt  477,  and  note. 

Acta  of  Congress.- And  the  printed  copies  of  the 
acts  of  Conarress,  distributed  to  the  executives  of 
the  several  states  to  be  distributed  among:  the  peo- 
ple, are  proper  evidence  of  the  statute  therein  con- 
tained, without  further  authentication.  Taylor  v. 
Banl:,  5  Lelfirh  471. 

Copy  of  Whole  Law  Unnecessary.- Where  a  party 
in  a  suit  in  Vlrfirlnia  relies  on  the  law  of  another 
state  to  support  his  claim,  he  may  produce  an  au- 
thenticated copy  of  the  section  only  on  which  he 
relies,  without  a  copy  of  the  whole  law.  Hunter  v. 
Fulcher,  6  Rand.  126,  16  Am.  Dec.  788. 

Porelffn  Laws.— It  seems  that  the  doctrine  of  pri- 
mary and  secondary  evidence  does  not  apply  to  the 
Introduction  of  foreifirn  laws  as  evidence,  but  that  a 
foreifirn  law,  whether  written  or  unwritten,  may  be 
proved  by  a  person  who  is  learned  in  that  law,  with- 
out laylnsr  any  foundation  for  the  introduction  of 
secondary  evidence.  Per  Moncube,  J.,  in  Dickin- 
son V.  Hoomes,  8  Gratt  353,  409. 

D.  PRODUCTION  OF  ORIGINAL  INCONVEN- 
IENT.—Upon  the  areneral  principle  that  secondary 
evidence  is  not  admissible  where  better  evidence, 
or  the  best  evidence  is  accessible,  the  secretary  of 
a  railroad  company  cannot  be  permitted  to  testify 
in  rearard  to  the  result  of  his  examination  of  the 
company's  books,  as  to  a  certain  item  of  accounts  ; 
the  proper  mode  of  provinsr  the  account  would  be  a 
production  of  the  books,  or.  If  this  is  very  inconven- 
ient or  impossible,  there  must  be  presented  to  the 
jury  an  authenticated  copy  of  such  account  Fox 
V.  B.  4fc  O.  R.  Co.,  34  W.  Va.  466,  12  S.  E.  Rep.  757. 

E.  DEGREES  OF  SECONDARY  EVIDENCE.— Al- 
thoufirh  it  is  a  rule  of  evidence  that  the  best  evidence 
of  which  the  case,  in  its  nature.  Is  susceptible,  s  ould 
be  required,  still,  where  there  Is  no  substitution  of 
evidence,  but  only  a  selection  of  the  weaker  Instead 
of  the  stronger  proofs,  or  an  omission  to  supply  all 
the  proofs  capable  of  beiufir  produced,  the  rule  is 
not  infriufired.  For  example,  a  minor  may  state,  on 
oath,  his  afire  to  the  jury,  with  a  view  of  provlufir 
that  he  was  a  minor  at  the  time  intoxlcatiufir  liquors 
were  sold  to  him,  althousrh  his  father  and  mother 
are  both  llvinfi:.    State  v.  Cain,  9  W.  Va.  669. 

In  an  action  asralnst  a  county  for  a  balance  due  on 
a  contract  to  construct  a  bridsre,  a  member  of  the 
court  was  allowed  to  testify  that  the  court  had  ac- 
cepted the  bridfire  without  readinar  the  order  from 
the  order  book,  as  that  is  a  fact  within  his  knowl- 
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edfire.    Chenowlth  v.  County  Ck>urt,  32  W.  Va.  628,  9 
S.  E.  Rep.  910. 

X.  REAL  BVIDBNCB. 

Wounds  and  Injuries.— In  an  action  to  recover 
damafires  for  Injury  a  to  plain  tiff  *s  arm,  necessitat- 
ing its  amputation,  it  is  not  error  to  allow  the 
plaintiff  to  exhibit  to  the  j  ary  the  naked  remnant 
of  the  arm.  Carrlco  v.  W.  Va.  Cent,  etc.,  R.  Co., 
39  W.  Va.  86. 19  S.  E.  Rep.  OTl,  24  L.  R.  A.  50. 

XI.  BVIDBNCB  BXCLUDBD  PROM  PUBUC  POLICY. 

A.  ATTORNEY  AND  CLIENT —PRIVILEGED 
COMMUNICATIONS.  —  See  monoffraphic  note  on 
"Attorney  and  Client"  appended  to  Johnson  v. 
Oihbons,  27  Gratt.  632. 

B.  PROCEEDINGS  OF  GRAND  JURIES.— See 
monoeraphic  note  on  "Indictments,  Informations 
and  Presentments"  appended  to  Boyle  y.  Com.,  14 
Gratt.  674. 

C.  PROCEEDINGS  OP  PETIT  JURIES.  — See 
monographic  note  on  "Juries"  appended  to  Cha- 
hoon  V.  Com..  4H)  Gratt  738. 

XII.  ADMISSIONS. 

A.  PARTIES  TO  THE  RECORD.— The  admissions 
of  one  of  the  parties  to  the  record,  whether  as 
plaintiffs  or  defendants,  are  competent  evidence 
asralnst  all  other  parties  to  the  suit  who  have  a 
joint  Interest  In  the  matter  of  it,  with  the  party 
makinsr  the  admissions.  Dickinson  v.  Clarke,  5  W. 
Va.  280;  Walker  v.  Pierce,  21  Gratt  722,  opinion  of 
Anderson,  J. ;  Gaines  v.  Alexander,  7  Gratt  257,  opin- 
ion of  DANiiii.  J. ;  Burton  v.  Scott  3  Rand.  399.  See 
Tabb  V.  Cabell,  17  Gratt  160. 

Parol  declarations  of  a  defendant  In  a  suit  for 
freedom,  that  the  plaintiff  is  free,  are  admissible 
evidence  of  the  fact,  accordinsr  to  the  general  i^ule 
that  the  admissions  of  a  party  to  a  suit  are  evidence 
asrainst  him.    Fulton  v.  Gracey,  15  Gratt.  314. 

1.  Admissions  by  ADMiNisTUATORa— But  In  an 
action  airainst  an  administrator^  his  declarations 
and  admissions,  made  before  he  qualified  as  ad- 
ministrator, are  not  competent  evidence  for  the 
plaintiffs,  as  the  admissions  of  a  party  on  the  record. 
Gaines  v.  Alexander,  7  Gratt  267. 

For  the  rule  that  the  declarations  and  admis- 
sions of  a  party  to  a  suit  asrainst  his  Interest,  are 
evidence  in  favor  of  the  opposite  party,  does  not 
extend  to  declarations  and  admissions  made  by 
parties  before  their  interest  in  the  subject-matter 
of  controversy  arose.    Burton  v.  Scott  8  Rand.  399. 

B.  PRIVIES. 

1.  Declarations  in  Dispabagbmsnt  of  Titlb. 

a.  In  (?«»«r«^— Declarations  and  admissions,  made 
while  the  declarant  Is  in  possession  of  the  property, 
contemporaneous  with  the  transaction,  and  asralnst 
his  Interest  are  admissible,  not  only  airalnst  the 
declarant,  but  also  asralnst  persons  deriving  title 
throuarh  or  from  him.  because  of  the  privity  of 
estate,  or  Identity  of  interest  that  subsists  between 
the  parties.  Dooley  v.  Baynes,  86  Va.  644.  10  S.  E. 
Rep.  974:  Houston  v.  McCluney,  8  W.  Va.  136:  State 
V.  Andrews,  89 'W.  Va.  85,  19  S.  E.  Rep.  885. 

Declarations  of  riortffagee.—Thus,  the  declarations 
by  the  mortcrasree,  under  whom  the  defendant 
claims,  that  the  mortsrafire  was  paid  off,  are  admis- 
sible evidence  on  the  part  of  the  plaintiff.  Walt- 
hall V.  Johnston,  2  Call  275. 

b.  Declarations  of  Grantor  before  Conveyance. -The 
declarations  of  a  grantor  in  a  deed  In  disparage- 
ment of  his  title,  If  made  before  he  parts  with  it 
are  admissible  asralnst  his  grrantee.  Fry  v.  Feam- 
ster,  86  W.  Va.  454, 15  S.  E.  Rep.  253. 

To  Show  Fraud— But  the  declarations  of  the 
firrantor  in  a  voluntary  deed  made  before  the  exe- 
cution of  the  deed,  are  not  competent   evidence 


aarainst  the  ffrantee  in  favor  of  the  srrantor's  heirs 
and  next  of  kin,  to  show  that  the  deed  was  franda- 
lently  procured.    Smith  v.  Betty,  11  Gratt  752. 

c.  Declarations  of  Grantor  o/ter  Convevanee.— On  the 
other  hand,  it  is  well  settled  that  the  declarations 
of  the  firrantor  in  a  deed  in  disparagement  of  hU 
title,  made  after  the  conveyance,  are  inadmissible 
to  affect  the  title  of  his  grantee.  Casto  v.  Pry,  S3  W. 
Va.  449,  10  S.  E.  Rep.  799;  Pry  v.  Peamster,  86  W.  Va. 
454,  15  S.  E.  Rep.  253:  Thornton  v.  Gaar.  87  Va.  S15, 13 
S.  E.  Rep.  763:  Crothers  v.  Crothers,  40  W.  Va.  160. 20 
S.  E.  Rep.  927:  Robinson  v.  Pltzer,  8  W.  Va  895; 
Houston  V.  McCluney.  8  W.  Va.  186:  Smith  v.  Betty. 
11  Gratt  752. 

Generally,  the  statements  and  acts  and  judicial 
proceedinsrs.  and  other  transactions  to  which  any 
one  is  a  party,  are  evidence  agrainst  himself  or  any 
person  claiming  to  acquire  a  title  or  risrht  from  him. 
after  such  statement  or  transaction :  but  they  are 
not  evidence  asralnst  a  person  havlnir  acquired  such 
title  or  rififht  before.  Houston  v.  McCluney,  8  W. 
Va.  186. 

Fraud.— But  the  declarations  of  the  srrantor  In  a 
voluntary  deed,  made  after  Its  execution,  are  not 
competent  evidence  aerainst  the  firrantee.  to  show 
that  provisions  which  were  intended  to  be  inserted 
in  the  deed  have  been  f raudulentl3'  omitted.  Smith 
V.  Betty.  11  Gratt  752. 

d.  Declarations  of  Former  Oicner  of  Chattels. 
(i)  To  Defeat  Vendee's  Title. 

(a)  Id  Oeneral.— As  a  general  rule,  the  declarations 
and  admissions  of  a  former  owner  of  a  chattel  or 
chose  in  action,  made  either  before  or  after  the  sale 
and  conveyance,  and  not  In  the  vendee's  presence, 
are  inadmissible  in  evidence  to  defeat  the  latter's 
title.  Vaufirhan  v.  Wlnckler,  4  Munf.  136;  Givens  v. 
Manns.  6  Munf.  191:  Hodnett  v.  Pace.  84  Va.  878.  6  S. 
E.  Rep.  217;  Wustland  v.  Potterfleld,  9  W.  Va.  438. 

(b)  Declarations  before  Conveyance.— For  example, 
in  an  action  of  trespass  for  unlawfully,  and  wiih 
force  of  arms,  carryingr  away  sroods  and  chattels  of 
the  plaintiff,  it  was  held  that  the  declarations  and 
admissions  of  the  plaintiff's  vendor,  made  prior  to 
the  sale  and  conveyance  to  him,  and  not  In  his  pres- 
ence, are  not  admissible  in  evidence  asaiost  the 
plaintiff's  possession.  Wustland  v.  Potterfleld,  9  W. 
Va.  438. 

(c)  Declarations  after  Conveyance.— So,  also,  if  a  pro- 
prietor of  slaves  deliver  them  to  another,  who  there- 
upon claims  them  as  sold,  any  declarations  made  by 
the  former,  after  such  delivery  of  possession,  and 
not  in  the  presence  of  the  latter,  are  not  admissible 
as  evidence  in  opposition  to  such  claim.  Givens  v. 
Manns.  6  Munf.  191. 

But  it  has  been  held  that  the  declarations  of  a 
vendor  of  a  slave,  made  after  the  sale,  are  good. 
evidence  asralnst  the  vendee,  if  they  accord  with 
the  acknowledsrments.  of  the  vendee  himself  pre- 
viously made.    Hunter  v.  Jones.  6  Rand.  54a 

In  trespass  for  sroods  taken  away,  proof  by  wit- 
nesses, that  the  person  of  whom  the  plaintiff 
bouffht  the  ffoods.  was  heard  to  say,  before  the 
institution  of  the  suit  that,  when  he  sold  them,  they 
belonged  to  the  defendant,  is  not  admissible  evi- 
dence asrainst  the  plaintiff.  Vauffhan  v.  Wlnckler. 
4  Munf.  186. 

And  in  detinue  for  a  slave,  the  defendant  having 
produced  a  bill  of  sale  to  support  his  title,  the  plain- 
tiff may  prove  parol  declarations  of  the  defendant 
disclalminsr  title  to  the  slave,  under  the  bill  of  sale, 
after  he  had  notice  of  the  plaintiff's  purchase,  and 
before  he  had  perfected  his  own  title  by  obtaininsr 
possession.  Fowler  v.  Lee,  4  Munf.  378.  See  Smith 
V.  Townes,  4  Munf.  191. 

(a)  To  Support  Vendee's  Title.— In  an  action  on  a 
bond  airainst  the  surety  thereof,  the  declarations 
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of  tbe  obllsree.  not  made  In  the  presence  of  the 
obllflTors,  that  he  had  transferred  the  bond  to  the 
plaintiff,  are  hearsay,  and  inadmissible  to  prove 
tlUe  in  the  plaintiff.  Hodnett  v.  Pace,  84  Va.  873,  6 
S.  E.  Rep.  217. 

t.  Declarations  of  Donor  afUr  (?/>?.— Declarations 
of  the  donor,  after  the  gift  are  Inadmissible  in 
evidence  affalnst  his  donee.  Brock  v.  Brock,  98  Va. 
173,  28  S.  £.  Rep.  224. 

Bnt  in  an  action  by  the  donor  in  a  deed  of  srift  to 
annnl  the  same  for  frand.  proof  of  subsequent  decla- 
rations and  actST>f  the  donor,  thonarh  not  admissible 
taken  singly,  may  be  received,  under  a  total  absence 
of  testimony  applying  to  the  time  of  the  contract, 
and  in  connection  with  corroboratinsr  circum- 
stances, to  show  that  the  writinff  was  misunder- 
stood, or  misrepresented  at  the  time  of  the  contract 
Jones  V.  Robertson.  2  Munf .  187. 

/.  Declarationa  of  Assured,  be/ore  or  after  Issuance  of 
Policy. -The  declarations  of  one  whose  life  is  in- 
sured for  the  benefit  of  another,  in  contradiction  of 
his  statements  in  the  application  for  the  policy,  are 
mere  hearsay,  and  inadmissible  against  the  benefi- 
ciaries, whether  these  declarations  were  made 
before  or  after  the  issulnff  of  the  policy.  Schwarz- 
bach  V.  Protective  Uilion,  25  W.  Va.  822,  52  Am.  Rep. 
227. 

0.  Declarations  of  Assionor  after  A8sionment.^It  is 
well  settled  that  the  declarations  of  an  assiffuor. 
after  assicnment.  are  inadmissible  in  evidence 
ag-alnst  his  assiffuee.  Brock  v.  Brock,  92  Va.  178,  28 
S.  £.  Rep.  224:  Ginter  v.  Breeden,  90  Va.  565, 19  S.  E. 
Rep.  656;  Barbour  v.  Duncanson,  77  Va.  76:  Daily  v. 
Warren,  80  Va.  512;  Hodnett  v.  Pace,  84  Va.  878,  6  S. 
E.  Rep.  217;  Smith  v.  Betty.  11  Oratt.  752;  Strother 
v.. Mitchell,  80  Va.  149:  Coldiron  v.  Asheville  Shoe 
Co.,  93  Va.  864,  25  S.  £.  Rep.  288:  Hopkins  v.  Richard- 
son, 9  Gratt.  485;  Wilcox  v.  Pearman.  9  Lielfirh  147; 
Lewis  V.  liOnfiT.  8  Munf.  186.  See  monographic  note 
on  "Assignments'*  appended  to  Raffsdale  v.  Hasry.  9 
Gratt  409. 

C.  DECLARATIONS  OF  AGENTS. 

1.  In  General.— The  declarations  and  admissions 
of  an  afirent,  made  while  he  is  performlnar  an  act 
authorized  by  his  principal,  and  made  during  the 
continuance  of  the  airency.  in  resrard  to  a  transac- 
tion then  depending  et  dum  ferret  opus,  are  admissi- 
ble in  evidence  against  the  principal  as  part  of  res 
oesta.  If  made  after  the  transaction  is  completed, 
it  is  mere  hearsay  and  inadmissible.  Virfirinia, 
etc.,  R.  Co.  V.  Sayers.  26  Gratt.  828;  Lake  v.  Tyree.  90 
Va.  719,  19  S.  E.  Rep.  787;  Jammison  v.  Chesapeake, 
etc.,  R.  Co.,  92  Va.  327.  28  S.  E.  Rep.  758:  Norfolk,  etc.. 
R.  Co.  V.  Suffolk  Lumber  Co.,  92  Va.  418,  28  S.  E.  Rep. 
737;  Baltimore,  etc..  R.  Co.  v.  Christie.  5  W.  Va.  325; 
Coyle  V.  Baltimore,  etc.,  R.Co.,  11  W.  Va.  94:  Hawker 
V.  Baltimore,  etc..  R.  Co.,  15  W.  Va.  628;  Fisher  v. 
West  Virginia,  etc.,  R.  Co..  42  W.  Va.  188,  24  S.  E. 
Rep.  570.  See  Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12 
Gratt  666,  and  note. 

The  declarations  of  an  agent  made  while  he  is 
performluflT  the  act  authorized  by  the  principal, 
which  qualify  and  characterize  the  act  are  admissi- 
ble in  evidence  against  the  principal  as  a  part  of 
the  res  oestce.  It  is  otherwise  If  these  declarations 
are  made  after  the  transaction  has  been  completed. 
Lawrence  V.  DuBols,  16  W.  Va.  443,  citing  Hawker  v. 
Baltimore  &0.  R.  Co.,  15  W.  Va.  637:  Vlrfifinia  & 
Tenn.  R.  Co.  v.  Sayers.  26  Gratt  850.  See  mono- 
graphic note  on  "Asrencies"  app«.nded  to  SilUman 
V.  Fredericksburg,  etc..  R.  R.  Co.,  27  Gratt  119. 

Insurance  Agents.— As  an  Insurance  company  can 
transact  Its  business  only  through  its  officers  and 
agents,  their  acts  and  declarations,  made  within 
tbe  scope  of  their  employment,  will  bind  the  prin- 


cipal. Muhleman  v.  Nat  Ins.  Co.,  6  W.  Va.  509; 
Continental  Ins.  Co.  v.  Kasey,  25  Gratt  268. 

Aathorlty  of  Agent.— In  an  action  by  a  brakeman 
for  an  injury  received  In  a  collision,  evidence  of  the 
result  of  an  investigation  by  an  asrentof  the  rail- 
road into  the  causes  of  the  accident  is  inadmissible, 
where  it  does  not  appear  that  the  airent  had  author- 
ity to  conduct  the  investlg'atlon,  nor  that  its  result 
would  have  any  binding  force  upon  any  one,  nor 
that  the  rules  of  evidence  were  complied  with  in 
conducting  the  investig'ation.  Eastburn  v.  Norfolk, 
etc.,  R.  Co.,  84  W.  Va.  681,  12  S.  E.  Rep.  819.  See 
Baltimore,  etc.,  R.  Co.  v.  Gallahue.  12  Gratt  655,  66 
Am.  Dec.  254. 

Declarations  of  Bank  Cashier.— And  the  declara- 
tions of  the  cashier  of  a  bank,  made  after  the  ac- 
ceptance of  a  note  by  the  bank,  touching"  the 
conditions  upon  which  the  note  was  delivered  to 
the  bank,  are  irrelevant  and  Immaterial,  where  it 
appears  that  he  was  not  present  when  the  neg^otla- 
tlons  took  place.  Greever  v.  Bank,  99  Va.  547,  39  S. 
E.  Rep.  159. 

Admissions  of  General  Hanager  of  Corporation.— The 
testimony  of  a  witness  that  in  a  conversation  with 
the  general  manag'er  of  a  defendant  company  in  a 
libel  suit  such  general  manager  admitted  that  his 
company  had  no  right  to  stop  the  plaintiff's  money, 
and  that  the  purpose  of  the  alleged  libelous  letter 
was  to  injure  the  plaintiff's  business.  Is  hearsay, 
and  inadmissible.  Reusch  v.  Roanoke  Cold  Stor- 
afire  Co.,  91  Va.  534,  22  S.  E.  Rep.  858. 

Prand— Declarations  before  and  after  Transactions. 
—Declarations  of  a  person  who  has  been  the  asrent 
in  procuring  a  deed  for  another,  made  either  be- 
fore the  negotiation  for  the  deed  was  commenced,  or 
after  the  execution  of  the  deed  Is  completed,  are 
incompetent  evidence  against  the  grantee  In  the 
deed,  to  show  that  provisions  which  were  In- 
tended to  be  Inserted  In  the  deed,  have  been  fraud- 
ulently omitted.  But  acts  and  declarations  of  such 
person  made  while  the  negotiation  was  pending,  or 
the  deed  was  in  process  of  execution,  are  competent 
evidence  asralnst  the  grantee  to  show  fraud.  Smith 
V.  Betty,  11  Gratt  758. 

2.  Declabation  of  Agent  to  Prove  Agency. 
—But  neither  the  declarations  of  a  man.  nor  his  acts 
can  be  given  in  evidence  to  prove  that  he  Is  the 
affent  of  another.  Poore  v.  Masrruder,  24  Gratt. 
197. 

According  to  the  rule  that  the  declarations  and 
admissions  of  an  asrent  are  Inadmissible  until  the 
fact  of  agency  is  proved,  it  Is  error  to  allow  a 
witness  to  testify  that  he  heard  G.  tell  S.  that 
the  defendants  desired  him  to  testify  in  the  case 
and  that  they  might  grive  him  some  money,  where 
there  is  no  proof  that  G.  is  the  defendant's  asrent 
Myers  v.  Trice,  86  Va.  835,  11  S.  E.  Rep.  428. 

D.  HUSBAND  AND  WIFE. 

1.  Statement  of  General  Rule.— The  general 
rule  Is.  that  the  declarations  and  admissions  of  the 
wife  are  inadmissible  evidence  against  her  husband. 
WrijTht  V.  Rambo.  81  Gratt  158:  Sheppard  v.  Starke. 
8  Munf.  29.  See  monographic  note  on  "Husband  syid 
Wife"  appended  to  Cleland  v.  Watson,  10  Gratt  159. 

E.  PRINCIPAL  OBLIGOR  AGAINST  SURETY. - 
In  an  action  against  a  surety  on  a  bond,  evidence  of 
the  declarations  of  the  principal  obligor,  not  made 
in  the  presence  of  the  surety,  that  the  bond  had  not 
been  paid,  is  hearsay  and  inadmissible  against  the 
surety.    Hodnett  v.  Pace,  84  Va.  873,  6  S.  E.  Rep.  217. 

But  the  acts,  declarations  and  admissions  of  the 
principal  obllsror  in  a  bond,  done  and  made  at  the 
time  of  its  delivery,  are  evidence  against  his  sure- 
ties on  the  bond,  thousrh  he  is  dead,  and  therefore, 
not  a  party  to  the  suit  Walker  v.  Pierce,  21  Gratt 
722. 
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F.  PARTIES  JOINTLY  INTERESTED. 
1.  IN  GENEBAii.— Tbe  general  rule  is  well  settled 
that  the  admissions  of  one  of  the  parties  to  the  rec- 
ord, whether  as  plaintiff  or  defendant  are  com- 
petent evidence  against  all  other  parties  to  the  suit, 
who  have  a  joint  interest  in  the  matter  of  it,  with 
the  party  maUnsr  the  admissions;  but  admissions 
by  one  who  is  not  a  party  to  the  suit,  thousrh  jointly 
interested  in  the  subject-matter  thereof  with  the 
the  parties  to  the  record,  or  some  of  them,  are,  it 
seems,  incompetent  Dickinson  v.  Clarke,  6  W.  Va. 
280;  Walker  v.  Pierce,  21  Gratt  722.  782. 

AdmlMiooc  Incompetent  to  Prove  Joint  Interest.— 
But  the  admissions  of  one  party  whether  he  be  a 
party  to  the  record  or  not  are  incompetent  to  estab- 
llsh  the  fact  of  such  joint  interest  with  other  par- 
ties to  the  suit  That  fact  must  first  be  made  out  by 
independent  testimony;  and,  until  that  is  done, 
such  admissions  can  only  be  evidence  asrainst  the 
party  makinsr  them.  Dickinson  v.  Clarke,  5  W.  Va. 
280. 

2.  Dbvisbbs.— By  the  weisrht  of  authority,  the  dec- 
larations, admissions,  and  conversations  of  one 
devisee,  cannot  be  admitted  in  evidence  against  his 
co-devisees.    Forney  v.  Ferrell,  4  W.  Va.  729. 

8.  Heibs.— But  the  acknowledgment  in  writing  of 
some  of  the  heirs,  that  the  audited  account  of  an 
administrator  is  just  will  not  suf&ce  to  establish  it 
against  the  others ;  such  account  must  be  established 
as  against  all  the  heirs,  or  it  cannot  avail  as  to  any. 
Street  V.  Street  11  Leigh  498. 

4.  Trustee  and  Cestui  Qtnc  Trust.— Nor  are  the 
declarations  to  a  third  person,  of  a  trustee  in  a  deed 
of  trust  upon  land,  made  to  secure  the  payment  of 
money  due  from  the  deed  of  trust  debtor  to  his 
creditor,  that  the  debt  so  secured  has  been  paid, 
admissible  as  evide:ice  against  the  cestui  oue  trust, 
as  tending  to  prove  the  payment  or  nonexistence 
of  the  trust  debtor  for  the  purpose  of  stopping  the 
cestui  que  trust  from  asserting  his  debt  against  the 
property  covered  by  the  deed  of  trust  Calwell  v. 
Prindle,  19  W.  Va.  604. 

5.  Partners.— On  the  other  hand,  the  acts  and 
declarations  of  each  member  of  a  partnership,  in 
furtherance  of  the  common  object  of  the  associa- 
tion, and  the  admissions  by  one  partner  after  the 
dissolution,  in  regard  to  the  business  of  the  firm, 
previously  transacted,  are  binding  on  the  larm. 
Wilson  V.  Mccormick,  86  Va.  995.  11  S.  E.  Rep.  976. 
citing  1  Greenl.  Ev.  S  112.  See  monographic  note  on 
"Partnership"  appended  to  Scott  v.  Trent  1  Wash. 
77. 

Although  the  acknowledgment  of  the  debt  by  one 
or  more  of  the  partners  of  a  mercantile  firm,  after 
the  dissolution  thereof,  is  competent  to  do  away  the 
bar  of  the  act  of  limitations,  in  an  action  brought 
against  the  firm,  the  existence  of  the  debt  being 
first  proved  by  other  testimony,  or  admitted  by  the 
pleadings :  yet  such  acknowledgment  is  not  proper 
evidence  of  the  existence  of  the  debt  so  as  to  charge 
the  other  partners.    Shelton  v.  Cocke,  3  Munf.  191. 

6.  Co-conspirators. 

a.  In  General— It  is  welLsettled  that  when  two  or 
more  persons  conspire  together  for  an  illegal  pur- 
pose, the  acts  and  declarations  of  any  one  of  them, 
in  furtherance  of  the  common  object,  are  evidence 
against  the  others.  Sands  v.  Com.,  21  Gratt  871; 
Danville  Bank  v.  Waddill,  31  Gratt  469.  484;  Claytor 
V.  Anthony,  6  Rand.  285;  Ellis  v.  Dempsey.  4  W.  Va. 
126. 

But  before  such  evidence  can  be  admitted,  a 
foundation  for  iu  introduction  must  first  be  laid,  by 
establishing,  prima  fade,  the  fact  of  the  conspiracy, 
or  combination  between  the  parties.  Carskadon  v. 
Williams,  7  W.  Va.  2:  Claytor  v.  Anthony,  6  Rand. 
800;  Danville  Bank  v.  Waddill,  81  Gratt  469;  State  v. 


Cain,  90  W.  Va.  679;  Williamson  v.  Com.,  4  GratL  547: 
Brown  v.  Com.,  86  Va.  935,  U  S.  ET  Rep.  799. 

For  example,  it  was  held  in  Trlplett  v.  Goff,  83  Va. 
784,  8  S.  E.  Rep.  525,  that  as  between  parties  to  a  suit 
in  which  a  defense  set  up  claims  relief  upon  the 
ground  of  fraud,  the  party  against  whom  relief  is 
claimed,  must  be  shown  to  have  participated  in  the 
fraud,  before  the  acts  and  conversations  of  other 
participants  can  be  admissible  in  evidence  against 
him. 

Reversal  of  Judgment— It  has  been  held,  however, 
that  although  evidence  of  the  declarations  of  an 
alleged  co-conspirator  be  admitted  without  the 
proper  foundation  being  laid,  yet  the  judgment 
will  not  be  reversed  for  this  reason.  If  the  facts 
proved  or  evidence  certified  shows  that  priim 
facie,  the  fact  of  conspiracy  was  established.  State 
V.  Cain,  20  W.  Va.  679. 

ft.  Admissions  after  Conspiracy  Completed.— But  after 
the  conspiracy  has  been  consummated,  and  the  com- 
mon purpose  carried  fully  into  effect  nosubseqaent 
declarations  of  any  of  the  conspirators  not  made 
in  the  presence  of  the  others,  are  admissible 
as  evidence  against  the  latter.  Danville  Bank  r. 
Waddill,  31  Gratt  469;  Oliver  v.  Com..  77  Va.  580; 
State  V.  Cain,  20  W.  Va.  880;  State  v.  Goodwin,  32  W. 
Va.  177.  9  S.  E.  Rep.  85. 

Confessions  or  admissions  of  an  accomplice  in  a 
felony,  made  after  the  commission  and  completion 
of  the  offence  charged,  are  not  competent  evidence 
against  a  prisoner,  even  though  a  previous  conspir- 
acy and  combination  between  the  prisoner  and  the 
accomplice  to  commit  the  felony  has  been  proved. 
Hunter  v.  Com..  7  Gratt  641,  56  Am.  Dec.  121.  See 
Jones  V.  Com.,  81  Gratt  836.  and  note. 

7.  Strangers.— The  receipt  or  even  the  verbal 
statement  of  a  person  entitled  to  receive  money, 
that  he  has  received  it  can  be  given  in  evidence  as 
to  the  fact  of  payment  in  a  controversy^  between 
other  parties  as  to  that  payment  Lee  v,  Virginia, 
etc.,  Co..  18  W.  Va.  299;  Holladay  v.  Littlepage,  2 
Munf.  816. 
G.  WHAT  ADMISSIONS  ARE  RECEIVABLE. 
1.  ADMISSIONS  FOR  SAKE  OF  COMPROMISE. —Ad mis- 
sions made  by  a  party  for  the  sake  of  or  with  a  view 
to  a  compromise,  and  offers  to  pay  money  by  way  of 
compromise  to  get  rid  of  an  action,  if  not  accepted, 
cannot  be  given  in  evidence  against  the  party  mak- 
ing them.  1  Am.  &,  Eng.  Enc.  Law  (2d  Ed.)  p.  714; 
Brown  v.  Shields,  6  Leigh  440;  Williams  v.  Price,  5 
Munf.  S07;  Baird  v.  Rice.  1  Call  18. 

3.  Judicial  Admissions.— A  record  may  be  ad- 
mitted in  evidence  in  favor  of  a  stranger  against 
one  of  the  parties,  as  containing  a  solemn  admission 
or  judicial  declaration  by  such  party  in  regard  to  a 
certain  fact  But  in  that  case  it  is  admitted  not  as  a 
judgment  conclusively  establishing  that  fact  bnt  as 
the  deliberate  declaration  or  admission  of  the  party 
himself  that  the  fact  was  so.  1  Greenl.  Ev.  §  537: 
Lee  V.  Virginia,  etc..  Co..  18  W.  Va.  299:  Ray  v. 
Clemens,  6  Leigh  600;  Breathed  v.  Smith,  1  Pat  & 
H.  301;  Honaker  V.  Howe,  19  Gratt  50;  Trogdon  v. 
Com.,  81  Gratt.  862,  880. 

H.  PROOF.— When  the  admission  of  a  party  Is  the 
foundation  of  a  claim  asserted  against  him,  the 
whole  of  his  statement  must  be  taken  together. 
Perkins  v.  Lane.  82  Va.  60. 

The  mere  admission  of  a  debt  is  not  sufllcient  to 
charge  the  defendant  with  the  whole  demand  of  the 
plaintiff;  he  must  nevertheless,  prove  the  amount 
Quarles  v.  Littlepage,  2  Hen.  &  M.  401, 8  Am.  Dec.  6S7. 
Weight  as  Evidence.— The  general  rule  with  re- 
spect to  verbal  admissions,  is  that  they  ought  to  be 
received  with  caution.  Yet  when  they  are  delib- 
erately made,  and  precisely  identified,  they  afford 
evidence  of  the  most  satisfactory  nature.    Homer 
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V.  Speed.  2  Pat  &  H.  616:  Dooley  v.  Baynes,  86  Va. 
644.  10  S.  E.  Rep.  074;  Snodgrass  v.  Ck>m..  80  Va.  070, 
17  S.  E.  Rep.  2S8. 

Tlie  admissions  of  parties  fflven  In  open  coart  are 
not  only  •admissible  evidence,  bat  are  evidence  of 
the  most  satisfactory  character  to  establish  the 
payment  of  a  debt  or  the  satisfaction  of  a  lien. 
Little  V.  Slemp,  2  Va.  Dec  545. 

Bnt  admissions  made  in  a  casual  conversation  are 
Intrinsically  weak,  and  are  inconclusive  to  establish 
a  fact  ^thout  the  aid  of  other  testimony.  Horner 
T.  Speed,  2  Pat  &  H.  616. 


XUL  PAROL  EVIDBNCB. 

A.  STATEMENT  OF  GENERAL.  RULE. 
1.  At  Law.— The  general  rule  is  well  settled  that 
parol  evidence  of  prior  or  contemporaneous  oral 
negotiations  or  stipulations,  is  inadmissible  to  vary, 
contradict  add  to,  or  explain  the  terms  of  a  com- 
plete, unambiguous,  written  instrument  Buena 
Vista  Ck).  V.  Billmyer,  48  W.  Va.  882.  37  S.  E.  Rep.  683: 
Knowltonv.  Campbell,  48  W.  Va.  204.  87  S.  E.  Rep. 
681:  Camden  v.  McCoy.  48  W.  Va.  377.  37  S.  E.  Rep. 
«S7:  Martin  v.  Mononsrahela  R.  Co.,  48  W.  Va.  642,  87 
S.  E.  Eep.  568:  Huklll  V.  Guffey,  37  W.  Va.  426,  16  S. 
E.  Rep.  546:  Hurst  v.  Hurst  7  W.  Va.  840:  McGuire 
V.  Wrtfirht  18  W.  Va.  507;  Louff  v.  Perine,  41  W.  Va. 
314.23  S.  £.  Rep.  611:  Crawford  v.  Jarrett  2  Leiffh 
-dSO;  Watson  v.  Hurt.  6  Gratt  683;  Towner  v.  Lucas. 
13  Gratt  705:  Tuley  v.  Barton,  70  Va.  887;  Shirley  v. 
Rice.  70  Va.  442;  French  v.  Williams.  82  Va.  462,  4  S. 
E.  Rep.  501 ;  Bruce  v.  Slemp.  82  Va.  852.  4  S.  E.  Rep. 
4»2;  Ins.  Co.  V.  Gamble,  04  Va.  622,  27  S.  k.  Rep.  468; 
Catt  V.  Olivier.  06  Va.  680.  36  S.  E.  Rep.  080;  Hubble  v. 
Cole.  85  Va.  87.  7  S.  E.  Rep.  242;  Hufirhes  v.  Tinsley, 
80  Va.  280;  Scott  v.  Norfolk,  etc.,  R.  Co..  00  Va.  241. 
17  S.  E.  Rep.  882;  Ratcliffe  v.  Allison,  8  Rand.  587; 
Hardin  v.  Kelley,  80  Va.  882,  15  S.  E.  Rep.  804;  Allen 
V.  Crank,  2  Va.  Dec.  270. 

See  monofirraphic  note  on  "Deeds"  appended  to 
Flottv.  Com..  12  Gratt  564.  and  monogrdivhic  note 
on  "Insurance,  Fire  and  Marine."  appended  to 
Mutual,  etc..  Soc  v.  Holt  20  Gratt  612. 

Merger  of  Prior  or  ContemporaiieoiM  Negotiations 
•nd  Stlpulattons.— Where  parties  have  made  a 
written  asrreement  the  writing  is  regarded  as  the 
exclusive  evidence  of  the  contract  and  all  oral 
negotiations  and  stipulations  preceding  or  accom> 
panyinff  the  execution  of  the  written  asrreement 
are  merged  in  it  and  are  inadmissible  in  evidence. 
Providence  Washington  Ins.  Co.  v.  Board  of  Educa- 
tion, 40  W.  Va.  860,  88  S.  E.  Rep.  670. 

Bonds  and  Deeds  of  Trust.— Thus,  parol  evidence  is 
not  admissible  to  prove  that  bonds  and  deeds  of 
trust  were  not  to  be  paid  and  executed  according 
to  their  terms,  but  were  only  to  be  paid  out  of  the 
profits  of  the  property  for  the  price  of  which  they 
y^-ere  given.    Sangston  v.  Gordon,  22  Gratt  755. 

Assignment.— So,  the  terms  of  a  written  assign- 
ment of  a  bond  cannot  be  altered  by  parol  evidence. 
Houston  V.  McNeer,  40  W.  Va.  865,  22  S.  E.  Rep.  80. 

Contract  of  Subscription.- And  parol  evidence  is 
inadmissible  to  vary  a  written  contract  of  subscrip- 
tions by  adding  thereto  conditions.  Little  Kanawha 
l«ravlgation  Co.  v.  Rice,  0  W.  Va.  636. 

Joint  Purcliase  of  Land.— In  the  case  of  a  joint  pur- 
chase of  land  by  two,  parol  evidence  is  not  admlssi- 
l>le  to  prove  an  agreement  between  them  for  an 
unequal  division  of  the  land.  Jarrett  v.  Johnson,  11 
Oratt  827. 

UoGonditional  Agreement  to  Pay  Money.— Under  a 
-well-settled  rule  of  law,  a  party  who  has  covenanted 
or  agreed  in  writing  to  pay  money  unconditionally, 
cannot  prove  that  there  was  a  contemporaneous 
parol  agreement  that  it  was  not  to  be  paid,  or  was 
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for  in  the  covenant  or  writing.  Triplett  v.  Wood- 
ward. 08  Va.  188.  85  S.  E.  Rep.  466.  See  Watson  v. 
Hurt  6  Oratt  683. 

And  the  rule  that  parol  evidence  is  inadmissible 
to  alter,  add  to,  or  explain  a  written  agreement  ap- 
plies in  every  case  where  the  question  is.  what  is 
the  agreement    Ratcliffe  v.  Allison,  8  Rand.  587. 

Temu  of  Contract  Supplied  by  Law.— Moreover,  the 
general  rule  that  parol  evidence  is  inadmissible  to 
vary  or  contradict  the  terms  of  a  valid  written  in- 
strument applies,  though  the  terms  sought  to  be 
varied  are  supplied  by  the  law  governing  the  con- 
tract and  not  by  its  express  terms.  Calhoun  v. 
Wilson.  27  Gratt.  630. 

Evidence  Tending  to  Confirm  Contract— But  parol 
evidence,  which  does  not  tend  to  vary  the  written 
contract  of  the  parties,  but  tends  to  confirm  it,  is 
admissible.  Southern  Mut  Ins.  Co.  v.  Trear,  20 
Gratt  256. 

2.  In  Equity. 

Fraud.  Accident,  or  Mistalce.— And  the  general  rule 
is  also  applicable  in  equity,  in  the  absence  of  fraud, 
accident  or  mistake.  Thus,  the  rule  in  equity  may 
be  stated  as  follows:  In  the  absence  of  fraud,  acci- 
dent, or  mietake,  parol  evidence  of  prior  or  contem- 
poraneous oral  negotiations  or  stipulations,  is 
inadmissible  to  vary,  contradict  add  to  or  explain 
the  terms  of  a  valid  written  instrument  Lockwood 
V.  flolllday,  16  W.  Va.  661:  Crislip  v.  Cain.  10  W.  Va. 
440;  Huklll  V.  Guffey.  87  W.  Va.  425, 16  S.  E.  Rep.  545: 
Long  V.  Perine,  41  W.  Va.  814,  23  S.  E.  Rep.  611;  How- 
ell V.  Behler.  41  W.  Va.  610,24  S.  E.  Rep.  646;  Knowl- 
ton  V.  Campbell.  48  W.  Va.  204,  87  S.  B.  Rep.  581; 
Crawford  v.  Jarrett  2  Leigh  680;  Towner  v.  Lucas, 
18  Gratt  705;  Woodward  v.  Foster,  18  Gratt  204; 
Allen  V.  Crank,  2  Va.  Dec.  270;  Tait  v.  Cent  Lunatic 
Asylum.  84  Va.  271.  4  S.  E.  Rep.  608;  Richardson  v. 
Planters*  Bank.  04  Va.  180.  26  S.  E.  Rep.  418;  Slaugh- 
ter V.  Smither.  07  Va.  202,  88  S.  E.  Rep.  544;  Barnett 
V.  Barnett  88  Va.  504, 2  S.  E.  Rep.  788. 

In  the  absence  of  fraud,  accident  or  misUke.  the 
terms  of  a  deed  cannot  be  varied  by  parol  evidence 
of  what  occurred  between  the  parties  either  before 
or  during  its  execution,  all  prior  contracts,  written 
or  oral,  between  them,  being  merged  in  the  subse- 
quent deed.  Shenandoah  Val.  R.  R.  Co.  v.  Dunlop, 
86  Va.  846,  10  S.  E.  Rep.  280. 

The  general  rule  is  that  parol  evidence  cannot  be 
admitted  to  contradict  explain,  or  alter  a  written 
agreement,  but  may  be  received  to  prove  fraud, 
mistake  or  surprise,  in  the  execution  of  it  In  the 
latter  case,  however,  the  evidence  must  be  strong 
and  clear.    M'Mahon  v.  Spangler,  4  Rand.  51. 

Fraud.— The  fraud  which  will  let  in  such  evidence 
must  be  fraud  in  the  procurement  of  the  instru- 
ment which  goes  to  its  validity,  or  some  breach  of 
confidence  in  using  a  paper  delivered  for  one  pur- 
pose by  fraudulently  perverting  it  to  another. 
Towner  v.  Lucas,  18  Gratt  705;  Huklll  v.  Guffey, 
37  W.  Va.  425. 16  S.  E  Rep.  545;  Slaughter  v.  Smither. 
07  Va.  202.  83  S.  E.  Rep.  544. 

Thus,  in  a  proceeding  to  construe  a  contract  by 
which  the  plaintiff  sold  to  defendant  "all  the  tim- 
ber" on  an  estate,  testimony  that  at  the  time  of  its 
execution  there  was  a  contemporaneous  under- 
standing that  the  contract  included  only  **plne" 
timber  is  inadmissible,  where  no  fraud  was  shown 
in  its  procurement    Allen  v.  Crank,  2  Va.  Dec.  270. 

Promise  Not  to  Enforce  Riglita.— In  the  absence  of 
fraud,  parol  evidence  is  Inadmissible  to  show  that 
the  obligee  contemporaneously  with  the  execution 
of  a  bond,  promised  not  to  enforce  It  as  against  one 
of  the  parties  who  exec  a  ted  it  Towner  v.  Lucas, 
IS  Gratt  706;  Barnett  v.  Barnett  83  Va.  604.  2  S.  E. 
Rep.  733. 
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mistake,  parol  eYidenc|  cannot  be  admitted  to  show 
tbat  an  endorsement  made  on  a  sealed  airreement 
in  these  words:  "All  matters  and  thinfirs  embraced 
in  the  within  contract  have  been  fnlly  adjusted 
and  settled,  and  this  contract  is,  for  yalne  received, 
declared,  ended  and  settled,'*  and  sismed  by  the 
parties,  was  intended  to  refer  only  to  money  ac- 
counts between  those  parties,  and  not  to  include 
a  covenant  therein  contained  on  the  part  of  the 
party  pa^insr  the  consideration  for  the  release,  not 
to  ensrasre  in  a  certain  business  for  a  certain  period. 
Bonsack  Machine  Co.  v.  Woodrum,  88  Va.  512, 18  S. 
E.  Rep.  994. 

To  Impeach  Bvldence  under  5eal.— Parol  evidence 
is  admissible  to  impeach  evidence  under  seal,  on 
the  srround  of  fraud.  Starke  v.  Llttlepasre.  4  Rand. 
868. 

Sole  In  OroM  or  by  Acre.— Where  the  contract  of  sale 
is  in  writing  and  unamblfiruous,  no  parol  evidence 
of  any  character  can  be  received  to  prove  that  the 
parties  Intended  a  sale  hy  the  acre,  if  on  the  face 
of  the  contract  it  is  a  'sale  in  flrross.  But  thousrh 
the  contract  be  in  writing  and  unambiaruous.  and 
is  a  sale  in  eross.  yet,  if  the  pleadings  show  that 
the  issue  between  them  is,  whether  the  vendor  did 
misrepresent  the  number  of  acres  in  the  land  by 
the  contract  to  the  prejudice  of  vendee,  any  sort 
of  parol  evidence,  which  tends  to  establish  such 
fraud,  maybe  received,  even  thousrh  it  tends  to 
contradict  the  written  contract,  as  by  showinff 
that  the  land  was  considered  by  the  parties  as  sold 
by  the  acre.  Depue  v.  Sersrent,  21  W.  Va.  827.  837; 
Crislip  V.  Cain.  19  W.  Va.  488.  549.  Both  these  cases 
cited  with  disapproval  Caldwell  v.  Craig.  21  Oratt. 
182.    See  Hansford  v.  Coal  Co.,  22  W.  Va.  71. 

Mistake.— Parol  evidence  is  admissible  to  prove  a 
material  mistake  of  facts  in  a  written  Instrument, 
thouffh  it  is  denied  in  the  answer.  But  the  evidence 
must  be  clear  and  stronsr,  so  as  to  establish  the 
mistake  to  the  entire  satisfaction  of  the  conrL 
Allen  V.  Yeater.  17  W.  Va.  128:  Koen  v.  Kerns,  47  W. 
Va.  575,  85  S.  E.  Rep.  902:  Knowlton  v.  Campbell,  48 
W.  Va.  294,  87  S.  E.  Rep.    581. 

8.   RECORDS. 

Court  Records.— Parol  evidence  is  inadmissible  to 
contradict  a  court  record,  unless  it  has  a  tendency 
to  establish  fraud.  Vaufirhn  v.  Com..  17  Gratt  386: 
Quinn  v.  Com.,  20  Gratt  188:  Chesapeake,  etc.,  R.  Co. 
V.  Rison,  99  Va.  18,  87  S.  E.  Rep.  821;  Beeson  v. 
Stephenson,  7  Leifirh  107. 

Execution  Book.— The  execution  book  kept  by  a 
clerk  of  court  may  be  contradicted  by  parol.  Tay- 
lor V.  Dundass,  1  Wash.  92. 

But  an  unauthorized  interlineation  or  spoliation 
of  a  record  may  be  proven  by  parol  testimony. 
Despard  v.  County,  28  W.  Va.  818,  322.  citiuff  State  v. 
Vest,  21  W.  Va.  796:  Herrlnsr  v.  Lee,  22  W.  Va.  661. 

4.  Negotiable  Instbuments. 

To  Vary  or  Contradict  Endorsement.  —  Parol  evi- 
dence cannot  be  received  to  vary  or  contradict  the 
lesral  effect  of  the  endorsement  of  negotiable  paper. 
Riverview  Land  Co.  v.  Dance,  98  Va.  240,  85  S.  E.  Rep. 
720;  Citizens'  Nat  Bank  v.  Walton.  96  Va.  485,  31  S. 
E.  Rep.  890:  Woodward  v.  Poster,  18  Gratt  200;  Wat- 
son V.  Hurt  6  Gratt  633;  Martin  v.  Lewis,  80  Gratt 
672.  32  Am.  Rep.  682. 

Watson  V.  Hurt  6  Gratt.  638.  was  the  case  of  an 
endorsement  in  blank  by  a  person  other  than  the 
payee,  which  was  held  to  import  a  guarantee  of 
payment,  according  to  the  terms  of  the  note  on 
which  the  endorsement  was  made.  It  was  held,  that 
the  contract  thus  imported  could  not  be  varied  by 
evidence  of  a  contemporaneous  parol  agreement 
that  the  endorser  was  to  be  bound  on  different 
terms  as  to  the  time  of  the  payment. 

And,  in  an  action  by  an  endorsee  against  his  im- 


mediate endorser,  upon  a  protested  bill,  parol  evi- 
dence of  an  agreement  between  them,  at  the  time 
of  the  endorsement  which  would  vary  the  legal 
liability  of  the  endorser  under  his  endorsement  is 
inadmissible.    Woodward  v.  Foster,  18  Gratt  200. 

But  parol  evidence  is  admissible  to  show  that  a 
stranger,  who  endorses  negotiable  paper  at  the 
time  it  is  made,  intended  to  bind  himself  only  as 
guarantor,  or  even  as  second  endorser,  and  thus 
limit  his  liability.  Burton  v.  Hansford.  10  W.  Va. 
470.  27  Am.  Rep.  571. 

Authority  of  Clerk  to  Refuse  Acceptance  of  BUI.— Pa- 
rol evidence  that  the  clerk  of  the  drawee  of  a  bill  of 
exchange  was  authorized  to  refuse  acceptance  of 
the  bill,  is  admissible  in  an  action  by  the  holder 
against  the  endorser.  Stain  back  v.  Bank,  ll  Oratt 
260. 

&  Leases.— As  a  lessee  has  until  the  expiration  of 
his  lease  to  fulfil  his  contract  for  repairs  upon  the 
leased  premises,  if  no  time  is  specified,  parol  eri- 
dence  is  inadmissible  to  prove  a  verbal  agreement 
on  his  part  to  make  them  at  an  earlier  period.  Col- 
houn  V.  Wilson,  27  Gratt  689. 

And  the  lessee,  in  an  action  of  assumpsit  against 
his  lessor  for  damages  sustained  by  reason  of  the 
failure  of  his  lessor  to  repair,  will  be  confined  to 
the  terms  of  the  written  contract  declared  upon, 
and  cannot  recover  upon  a  verbal  contractor  under- 
standing made  or  had  contemporaneously  with 
the  written  lease.  Kline  v.  McLain.  83  W.  Va.  3S. 
10  S.  E.  Rep.  11. 

But  whether  or  not  certain  premises  are  parcel 
of  the  demised  premises  in  a  lease,  if  not  ascer- 
tained by  the  written  contract,  is  always  open  to 
extrinsic  evidence.    Crawford  v.  Morris,  6  Gratt  W. 

B.  EXCEPTIONS  TO  GENERAL  RULE. 

1.  Receipts.— The  rigor  of  the  rule  that  parol 
contemporaneous  evidence  is  inadmissible  to  con- 
tradict or  vary  the  terms  of  a  valid  written  in- 
strument, has  been  relaxed  in  its  application  to 
receipts  a^  contradistinguished  from  contractstn^r 
partes.  So  far  as  receipts  are  mere  admissions  of 
payment  or  delivery,  they  are  merely  prima  fane 
evidence  of  the  fact,  and  may  be  contradicted  by 
parol  testimony;  but  so  far  as  they  are  evidence  of 
a  contract,  they  stand  on  the  footing  of  other 
written  contracts,  and  cannot  be  contradicted  by 
parol.  Tuley  v.  Barton,  79  Va.  887;  Dolaa  v.  Frei- 
berg, 4.W.  Va.  101:  Dunlap  v.  Shanklin,  10  W.  V4. 90. 

A  receipt  so  far  as  it  is  a  mere  admission,  is  not 
conclusive  evidence  of  the  payment  therein  ac- 
knowledged, but  the  party  signing  it  may  invali- 
date It  by  oral  evidence  of  fraud,  or  of  mistake  or 
surprise  on  his  part:  for  the  document  amonnts 
only  to  prima  fade  proof,  and  is  capable  of  being 
explained.  Cushwa  v.  Imp.,  etc.,  Assn..  45  W.  Va. 
490,  82  S.  E.  Rep.  259.  citing  2  Tayl.  Ev.  S  1184. 

2.  COtLATKRAl.  FACTS  AND  CiRCUMSTANCBS.— Parol 

evidence  is  also  admissible  when  it  is  not  offered 
with  the  view  to  contradict,  vary,  or  explain  the 
language  employed  in  the  written  instrument  bnt 
to  establish  a  factor  circumstance  collateral  to  tbe 
writing,  which  would  control  its  effect  and  opera- 
tion as  a  binding  agreement  Wendllnger  v.  Smitb. 
75  Va.  80P.  40  Am.  Rep.  727.  See  Ratcllfife  v.  Allison. 
8  Rand.  537. 

3.  Additional  Indepbndsnt  Facts.— And  parol 
evidence  is  admissible  to  show  additional  independ- 
ent facts,  contemporaneously  agreed  upon  and  not 
inconsistent  with  or  contradictory  of  the  contract 
so  far  as  reduced  to  writing.  Tuley  v.  Barton,  79 
Va.  887:  Brent  v.  Richards,  2  Gratt  542. 

Measurement  of  Logs.— Where  a  written  contract 
shovrs  that  logs  are  purchased  at  a  given  price  per 
cubic  foot  no  mode  of  measurement  being  specified 
by  it  evidence  is  admissible  to  prove  a  contempo- 
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raneons  oral  agreement  that  a  certain  mode  of 
measurement  Is  to  be  applied.  Johnson  v.  Barns,  89 
W.  Va.  658, 20  S.  E.  Rep.  flSft. 

Hire  Bond.— The  true  function  of  an  ordinary  hire 
bond  is  not  to  stipulate  for  the  mode  in  which  the 
slave  is  to  be  employed,  but  to  bind  the  bailee  for 
the  payment  of  the  hire;  the  execution  of  a  bond  or 
note  for  the  price  does  not  eztinsruisb  so  much  of 
the  contract  of  hiring  as  may  relate  to  the  manner 
in  which  the  slave  is  to  be  employed;  hence  parol 
evidence  showing-  that  there  were  restrictions  as  to 
the  mode  of  employlngr  the  slave  does  not  vary  or 
contradict  the  written  instrument,  but  is  consistent 
with  it,  and  may  be  properly  admitted.  Howell  v. 
Ck>wles,  6  OratL  893;  Towner  v.  Liucas,  18  Gratt.  706: 
Harvey  v.  Skipwith.  10  Oratt.  410. 

Le«j©.— But  where  a  lessee  has.  by  his  written  con- 
tract with  his  lessor,  until  the  end  of  his  term  to 
make  repairs,  a  verbal  agreement  to  make  them  at 
an  earlier  period  is  inconsistent  with  his  written 
contract,  and  therefore  does  not  come  within  the 
exception  to  the  sreneral  rule,  that  parol  evidence 
may  be  introduced  when  it  establishes  an  agree- 
ment additional  to  but  consistent  with  the  written 
agreement.    Colhoun  v.  Wilson,  27  Oratt  689. 

4.  Rbsulting  Trusts.  —  It  Is  a  well  established 
rule  in  equity,  that  where  one  person  buys  an  estate 
with  another's  money,  and  takes  the  conveyance  in 
his  own  name,  a  trust  results  by  presumption  of  law 
in  favor  of  him  with  whose  money  the  purchase  was 
made,  which  trust  may  be  established  by  parol  evi- 
dence, provided  the  proof  is  clear  and  explicit. 
Such  trusts  are  unaffected  by  the  statute  of  frauds. 
Bank  V.  CarriufiTton,  7  Leiffh  560  :  Phelps  v.  Seely,  22 
Gratt  973 :  Borst  v.  Nalle,  28  Gratt  428  ;  Miller  v. 
Blose,  80  Gratt  744  ;  Kane  v.  O'Connors,  78  Va.  76  ; 
Sinclair  v.  Sinclair,  79  Va.  40 ;  Parker  v.  Logran.  82 
Va.  376.  4  S.  £.  Rep.  613 :  Donaghe  v.  Tams,  81  Va. 
133  :  Moorman  v.  Arthur,  90  Va.  465,  18  S.  £.  Rep.  860  ; 
Throckmorton  v.  Throckmorton,  91  Va.  42, 22  S.  E. 
Rep.  162 ;  Smith  v.  Patton,  12  W.  Va.  542 ;  Troll  v. 
Carter,  15  W.  Va.  567  ;  Murry  v.  Sell.  28  W.  Va.  476  ; 
Briffht  V.  KnifiTht  85  W.  Va.  40,  18  S.  E.  Rep.  63 ;  Seller 
V.  Mohn,  37  W.  Va.  507, 16  S.  E.  Rep.  496  :  Currence 
V.  Ward,  48  W.  Va.  867,  27  S.  E.  Rep.  829. 

And  in  Walraven  v.  Lock,  2  Pat  &  H.  547,  Judge 
Nash  was  of  opinion  that  the  law  in  Virfirinia  has 
been  settled  that  parol  evidence  may  be  received  to 
prove  express  as  well  as  implied  trusts,  and  that  the 
statute  of  frauds  has  no  application  to  either.  See 
Currence  v.  Ward,  4  W.  Va.  867,  27  S.  E.  Rep.  829. 

5.  Date  of  DBLrvBBY  of  Deed.— Parol  evidence  is 
always  admissible  to  show  that  a  deed  was  not  de- 
livered on  the  day  of  its  date,  but  on  a  different  day, 
and  to  show  the  real  nature  and  character  of  the 
consideration.  Bruce  v.  Slemp,  82  Va.  852,  4  S.  E. 
Rep.  602 ;  Summers  v.  Dame.  81  Gratt  791.  804.  See 
monofirraphlc  note  on  "Deeds"  appended  to  Flott  v. 
Com.,  12  Gratt  564. 

6.  Deuvbry  upon  Condition.— So  also,  parol  evi- 
dence is  admissible  between  the  original  parties  to 
show  that  notes  were  delivered  on  conditions  which 
have  not  been  fulfilled.  This  does  not  vary  or  con* 
tradlct  the  notes.  Catt  v.  Olivier.  98  Va.  580.  86  S.  E. 
Rep.  980 ;  Woodward  v.  Foster,  18  Gratt  200.  See 
monographic  note  on  "Bonds"  appended  to  Ward  v. 
Chum,  18  Gratt  801. 

Parol  evidence  Is  admissible  to  establish  the  fact 
that  there  was  no  valid  delivery  of  a  note  sued  on, 
or  a  delivery  thereof  for  a  special  purpose  only. 
Solenberger  v.  Gilbert  86  Va.  778. 11  S.  E.  Rep.  789. 

Where  an  executor  contracted  to  sell  land  by  a 
contract  perfect  and  absolute  on  its  face,  but  an- 
nexed was  a  paper  purportlnsr  to  be  an  approval  of 
the  contract  by  the  devisees,  signed  and  sealed  by 
four,  and  with  five  other  seals  with  no  names  at- 


tached, it  was  held  that  parol  evidence  was  compe- 
tent to  show  that  the  written  approval  of  the  nine 
devisees  was  a  condition  of  the  contract  Wendlin- 
gerv.  Smith.  75  Va.  309,  40  Am.  Rep.  727. 

And  parol  evidence  is  admissible  to  show  that  an 
agreement  to  grant  a  right  of  way  for  a  railroad 
was  delivered  to  the  president  of  the  road,  to  take 
effect  only  upon  the  happening  of  a  condition  which 
is  shown  never  to  have  happened.  For  example,  an 
agreement  to  grant  a  right  of  way  for  a  railroad 
through  certain  land.  In  consideration  of  the  con- 
struction of  the  road,  may  be  shown  by  parol  evi- 
dence to  have  been  delivered  to  the  president  on 
condition  that  it  should  not  be  used  unless  the  with- 
holding of  it  would  defeat  the  building  of  the  road, 
or  the  board  of  directors  of  the  road  should  make 
compensation  for  the  right  of  way.  Humphreys  v 
Richmond,  etc.,  R.  Co.,  88  Va.  431, 18  S.  E.  Rep.  986. 

7.  Evidence  to  Prove  Subsequent  Agreements. 
—Where  suit  has  been  brought  on  a  written  con- 
tract oral  evidence  may  be  Introduced  to  prove  a 
new  and  distinct  agreement  upon  a  new  considera- 
tion, whether  it  be  a  substitute  for  the  old  contract 
or  in  addition  to  and  beyond  it  Shepherd  v. 
Wysong.  8  W.  Va.  46.  See  Jarrett  v.  Nlckell,  9  W. 
Va.  845. 

8.  Evidence  of  Consideration.— This  point  has 
been  fully  treated  elsewhere  in  this  series.  See 
monographic  noU  on  "Consideration"  appended  to 
Jones  V.  Obenchain,  10  Gratt  269. 

C.  EFFECT  OF  RULE  ON  THIRD  PARTIES.-The 
rule  excluding  parol  evidence  to  contradict  a  writ- 
ten Instrument  cannot  affect  third  parties,  who  are 
not  precluded  by  reciUls  in  written  contracts 
between  others,  from  showing  what  was  the  real 
transaction.  Bruce  v.  Roper  Lumber  Co.,  87  Va.  881, 
13  S.  E.  Rep.  153,  24  Am.  St  Rep.  657. 

D.  ADMISSIBILITY  OF  PAROL  EVIDENCE  TO 
AID  INTERPRETATION. 

1.  Ambiguities. 

a.  Patent  AmbiouUy. 

(i)  Qeoeral  Rule.— The  general  rule  is  that  parol 
evidence  is  inadmissible  to  explain  the  patent  am- 
biguities of  a  written  Instrument  Gatewood  v. 
Burrus,  3  Call  194. 

(a)  Evidence  of  Surroandlng  Clrcamstances.— But 
where  a  written  Instrument  is  equivocal  and  am- 
biguous In  Its  terms,  parol  evidence  of  the  sur- 
rounding circumstances  existing  at  the  time  of  Its 
execution  or  of  facts  collateral  thereto,  may  be 
admitted  to  show  the  real  Intention  of  the  parties. 
Crawford  v.  Jarrett,  2  Leigh  630;  Knlck  v.  Knlck, 
75  Va.  12:  French  v.  Williams,  82  Va.  462,  4  S.  E.  Rep. 
591;  Talbott  V.  Richmond,  etc.,  R.  Co.,  31  Gratt  685; 
Bank  V.  McVeigh,  82  Gratt  581:  Richardson  v.  Plant- 
ers' Bank,  94  Va.  130,  26  S.  E.  Rep.  413;  Crislip  v.  Cain, 
19  W.  Va.  441 :  Hansford  v.  Coal  Co.,  22  W.  Va.  71 ; 
Titchenell  v.  Jackson,  26  W.  Va.  460;  Caper  ton  v.  Cap- 
erton,  36  W.  Va.  479. 15  S.  E.  Rep.  2,58;  Scraggs  v.  Hill, 
87  W.  Va.  706,  17  S.  E.  Rep.  185;  Knowlton  v.  Camp- 
bell. 48  W.  Va.  294.  37  S.  E.  Rep.  581.  See  Blerne  v. 
Erskine,  6  Leigh  62:  Reherd  v.  Clem.  86  Va.  374,10 
S.  E.  Rep.  504. 

For  example,  the  word  "Increase"  without  the 
word  "future"  prefixed,  in  a  bequest  of  a  female 
slave  is  ambiguous;  and.  If  the  Intention  of  the  tes- 
tator In  using  It  cannot  be  ascertained  from  the 
whole  will  taken  together,  parol  evidence  is  admis- 
sible to  explain  it.    Reno  v.  Davis,  4  Hen.  &  M.  283. 

In  Crawford  v.  Jarrett  2  Leigh  630,  it  was  held 
that  in  cases  of  equivocal  written  instruments,  the 
circumstances  under  which  they  were  made  may  be 
let  In  to  explain  tbelr  meaning.  In  that  case  parol 
evidence  of  the  time  and  manner  of  the  execution 
and  delivery  of  the  written  promise  was  admitted  to 
show,  that  a  party  who  had  signed  but  whose  name 
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was  not  In  tlie  body  of  the  Instrnment,  was  Jointly 
bound  witb  those  named.  There  no  new  words  were 
added  to  the  instrument.  The  proof  was  consistent 
with  the  terms  of  the  instrument,  and  the  only  effect 
of  the  oral  evidence  was  to  enable  the  court  to  read 
the  writing  by  the  llffht  of  surroundinsr  circum- 
stances, that  it  miirht  ascertain  the  meaning  of  the 
parties. 

MUspelllnff  or  Illegibility  of  Name.— And  when,  on 
account  of  the  misspelliner  or  iUefiribility  of  the  name 
of  the  oblifiree  or  obligror  of  a  bond,  or  of  the  maker 
or  payee  of  a  note,  it  is  doubtful  who  the  person  in- 
tended is,  parol  evidence  of  the  surroundins:  cir- 
cumstances is  admissible,  so  that  the  court  may  be 
placed  as  nearly  as  possible  in  the  situation  of  the 
party  whose  written  lang-uage  is  to  be  interpreted, 
and  thus  ascertain  the  person  intended  by  the  name 
employed.  Ambach  v.  Armstrong,  29  W.  Va.  744,  8  S. 
E.  Rep.  44. 

Denial  In  Answer.— On  a  bill  to  compel  the  specific 
execution  of  a  written  agreement,  if  the  defendant, 
in  his  answer,  denies  that  interpretation  thereof 
which  appears  obvious  accordiner  to  its  words,  parol 
evidence  on  the  part  of  the  complainant  is  admis- 
sible to  explain  it    Ck>utt  v.  Craifr,  3  Hen.  &  M.  618. 

Contract  Unambiguous.— But  if  the  intention  of  the 
parties  to  a  written  contract  is  plainly  expressed 
and  the  contract  is  tree  from  amblsruity,  it  will  be 
enforced  without  resorting  to  parol  proof  of  the 
surrounding-  circumstances.  Hurst  v.  Hurst,  7  W. 
Va.  289;  McGuire  v.  Wright,  18  W.  Va.  507;  Depue  v. 
Ssrjrent,  21  W.  Va.  827;  Lonsr  v.  Ferine,  41  W.  Va. 
814,  23  S.  E.  Rep.  611 ;  Camden  v.  McCoy,  48  W.  Va.  877, 
87  S.  E.  Rep.  687;  Martin  v.  Monon^ahela  R.  Co.,  48 
W.  Va.  642,  87  S.  E.  Rep.  568;  Bowytr  v.  Martin,  6 
Rand.  525;  Harris  v.  Carson,  7  Leifirh  639:  Tait  v. 
Cent  Lunatic  Asylum,  84  Va.  271,  4  S.  E.  Rep.  698; 
Norfolk  Trust  Co,  v.  Poster,  78  Va.  418;  Hughes  v. 
Tlnsley,  80  Va.  269.    See  Gross  v.  Orlss,  3  Gratt  262. 

Parol  evidence  of  prior  or  contemporaneous  ver- 
bal contracts  or  promises  is  not  admissible  to  vary, 
contradict,  or  explain  the  terms  or  consideration  of 
a  complete,  unambiguous  written  contract.  Buena 
Vista  Co.  V.  Billmyer,  48  W.  Va.  882,  87  S.  E.  Rep.  588. 

Where  the  meaning  of  the  words  of  a  written  con- 
tract are  clear,  parol  evidence  is  inadmissible  to 
show  that  the  parties  intended  something*  else. 
Holston  Salt,  etc.,  Co.  v.  Campbell,  89  Va.  396, 16  S.  E. 
Rep.  274. 

Power  of  Attorney.— Thus,  where  powers  of  attor- 
ney to  execute  a  bond  in  the  srrantors*  names  as 
sureties  for  a  person  as  county  treasurer,  are  in  no 
way  ambiffuous,  parol  evidence  is  not  admissible  to 
limit  the  power  to  the  bond  required  of  such  person 
elected  by  vote,  and  to  execute  the  bond  required  by 
him  when,  having  failed  to  qualify  in  time  after  his 
election,  he  is  appointed  by  the  county  judsre  to  fill 
the  vacancy.  Redd  v.  Com.,  85  Va.  64g.  8  S.  E.  Rep. 
490.    See  Calwells  v.  Sheilds.  2  Rob.  805. 

Limitation  of  Rule.— On  the  other  hand,  while  prior 
or  contemporaneous  declarations  of  parties  con- 
tractiner  cannot  be  received  to  interpret  an  un- 
ambiguous written  contract,  yet  evidence  that 
certain  alterations  from  the  first  draft  of  the  con- 
tract were  made  by  the  parties  before  its  execu- 
tion is  admissible  to  show  the  real  intentions. 
Pancake  v.  George  Campbell  Co.,  44  W.  Va.  82,  28  S. 
E.  Rep.  719. 

(3)  Verbal  Declarations  of  Parties.— If  a  written 
contract  is  ambisruous  on  its  face,  the  courts  will 
look  at  the  surrounding  circumstances  existins: 
when  the  contract  was  made,  at  the  situation  of  the 
parties  and  the  subject-matter  of  the  contract,  and 
will  even  call  in  aid  the  acts  done  by  the  parties 
under  it  as  affording  a  clue  to  the  intention  of 
the    parties;  but  the  court  never  resorts  in  such 


a  case  to  the  verbal  declarations  of  the  parties 
either  before,  at  the  time  of.  or  after  the  execu- 
tion of  the  contract,  to  aid  in  sriving  a  construction 
to  its  lansruasre.  Crislip  v.  Cain,  19  W.  Va.  441 ;  Haus- 
ford  V.  Coal  Co.,  22  W.  Va.  71;  Titchenell  v.  Jackson. 
26  W.  Va.  460;  Caperton  v.  Caperton,  36  W.  Va.  4T9. 
16  S.  E.  Rep.  258;  ScrajTgs  v.  Hill,  87  W.  Va.  T06. 17  S. 
E.  Rep.  185;  Knowlton  v.  CampbeU,  48  W.  Va.  394.  37 
S.  E.  Rep.  581;  Lonjr  v.  Perlne,  41  W.  Va.  814,  2S  S.  E. 
Rep.  611. . 

A  court  can  consider  no  sort  of  parol  evidence, 
such  as  the  declaration  of  the  parties  before,  at  the 
time  of,  or  after  the  execution  of  a  contract  in 
writing-;  nor  can  the  court  call  in  aid  any  kind  of 
parol  testimony  to  alter,  explain,  or  modify  a  writ- 
ten contract,  if  it  is  free  from  ambignity  on  its  face. 
Martin  v.  Monoujrahela  R.  Co.,  48  W.  Va.  542,  97  S.  E. 
Rep.  568. 

b.  Latent  AnibiouUv.— But  where  there  is  a  latent 
ambiguity  in  a  written  instrument.  It  may  be  ex- 
plained by  parol  testimony:  or,  where  the  terms 
used  in  the  instrument  have  not  a  definite  legal 
signification,  the  custom  of  the  trade,  or  the  acu 
of  the  parties,  may  be  resorted  to,  for  the  construc- 
tion of  them.  Bowyer  v.  Martin,  6  Rand.  525;  Hub- 
ble V.  Cole,  85  Va.  87, 7  S.  E.  Rep.  242:  Midlothian  Coal 
Min.  Co.  V.  Finney,  18  Gratt.  804. 

Marriage  Articles.— Parol  evidence  dehors  mar- 
riagre  articles,  to  explain  or  vary  their  meaning, 
ought  not  to  be  resorted  to,  unless  there  be  some 
latent  ambiflruity  which  is  otherwise  impossible 
to  be  solved  or  explained,  or  unless  something 
ag-reed  on  by  the  parties  at  the  time  has  been 
omitted  through  fraud  or  accldenL  Tabb  v.  Ar- 
cher. 8  Hen.  &  M.  400;  Fleminsrs  v.  Willis,  2  CaU  5. 

2.  EvTDiBNCB  OF  Ptt^ose  AND  Intention. 

a.  Merger  of  Simple  {7o»ir<K:^.— If  the  higher  security 
does  not  show  oa  its  face  that  it  was  given  for  tbe 
same  debt  as  the  simple  contract,  and  the  party 
relying  upon  the  merger  or  extinguishment  of  the 
simple  contract  is  compelled  to  resort  to  evidence 
other  than  the  higher  security,  In  order  to  show 
the  purpose  for  which  it  was  executed  and  ac- 
cepted, then  the  party  claiming  that  it  was  given 
as  collateral  security,  and  not  in  satisfaction  of  the 
simple  contract,  should  have  the  right  to  introduce 
parol  evidence  also  to  sustain  his  contention.  This 
violates  no  rule  of  law,  but  is  only  an  explanation 
of  the  purpose  for  which  the  higher  security  was 
given.    Witz  V.  Fite,  91  Va.  446.  22  S.  E.  Rep.  171. 

b.  Advancements.— After  the  death  of  the  father, 
on  the  distribution  of  his  estate,  parol  testimony  Is 
admissible  to  explain  the  attending  circumstances 
of  the  conveyance,  and  that  it  was  Intended  either 
in  whole  or  in  part,  as  an  advancement  McClana- 
han  V.  McClanahan,  86  W.  Va.  84,  14  S.  E.  Rep.  419. 

Where  a  grantor,  in  his  lifetime,  conveyed  land  to 
his  daughter's  husband  by  deed,  reciting  a  valuable 
consideration,  parol  evidence  was  held  admissible 
to  show  that  the  real  nature  and  character  of  the 
consideration  and  the  design  of  the  grantor,  were 
to  create  an  advancement  for  the  daughter.  Bruce 
V.  Slemp,  82  Va.  352,  4  S.  E.  Rep.  692. 

c.  Medium  of  Payment— Confederate  Notes— ^^xol 
evidence  is  admissible  to  show  whether  or  not  the 
parties  to  a  contract  made  during  the  civil  war, 
payable  "in  current  funds,"  intended  Confederate 
currency  as  the  medium  of  payment.  Meredith  t. 
Salmon,  21  Gratt.  762;  Calbreath  v.  Porcelain,  etc., 
Co.,  22  Gratt.  697:  Sexton  v.  Windell,  28  GratL  384; 
Stearns  v.  Mason,  24  Gratt.  484;  Hilb  v.  Peyton,  21 
Gratt.  886. 

3.  EVIDENCE  TO  Show  Relation  of  Pabtdes. 

a.  Principal  and  Agent.— T?^xo\  evidence  is  admissi- 
ble to  prove  that  an  instrument,  signed  in  the  name 
of  the  agent,  was  intended  to  be  and  was  in  fact  the 


Note  on  Evidence. 


2  WASH. 


instrument  of  the  principal,  when  that  fact  is  donbt- 
ful  on  its  face.  Early  v.  Wilkinson,  9  Gratt  58; 
Richmond,  etc.,  R.  Co.  v.  Snead,  10  Gratt  954, 100  Am. 
Dec  070:  Walker  ▼.  Christian,  21  Gratt.  291.  Com- 
pare Rnckman  v.  Liflrhtner,  24  Gratt.  19. 

Where  a  contract,  not  nnder  seal.  Is  made  by  an 
aeent  in  his  own  name,  for  an  undisclosed  principal, 
either  the  asrent  or  the  principal  may  sue  npon  it, 
and  parol  evidence  is  admissible  to  enable  the  prin- 
cipal to  show  that  he  is  the  real  contracting  party. 
Deitz  V.  Ins.  Co.,  81  W.  Va.  861.  8  S.  E.  Rep.  617. 18  Am. 
St.  Rep.  909;  Coulter  v.  Blatchley.  51  W.  Va.  108, 41  & 
E.  Rep.  188. 

b.  Belation  of  Surety  and  C^o«<r<<y.— The  relation  of 
surety  and  cosurety  between  parties  may  be  estab- 
lished by  parol  evidence,  where  the  existence  of 
sach  relation  is  not  inconsistent  with  the  terms  of 
the  instrument.  Williams  v.  Macatee,  86  Va.  681.  10 
S.  £.  Rep.  1061. 

And  one  or  more  of  a  number  of  obllffors  has  a 
rifirht  to  show,  by  parol  testimony,  that  he  or  they 
stand  in  the  relation  of  surety  on  the  bond.  Crelar 
V.  Hedrick,  5  W.  Va.  140. 

c.  S«lation  of  Creditor  and  Debtor.— Tht  relation  of 
creditor  and  debtor  may  always  be  proved  by  parol. 
Davis  V.  DemmiufiT,  12  W.  Va.  247. 

d.  Makers  and  Endoreere.—K  written  obliffation. 
after  payment  thereof,  does  not  preclude  the 
makers  and  endorsers  from  provinC  by  parol  evi- 
dence a  contemporaneous  oral  agreement  as  an 
inducement  thereto:  flzlnflr  their  ultimate  liabili- 
ties amonsr  themselves  in  accord  with  the  true 
consideration  and  purpose  of  entering  into  such 
oblifiration.  Faulkner  v.  Thomas,  48  W.  Va.  148.  85  S. 
E.  Rep.  915. 

4.  EviDBNCK  OF  Custom  and  Usagb.— Parol  evi- 
dence of  custom  and  usasre  is  always  admissible  to 
discover  the  real  meaninsr  of  the  parties,  but  not 
to  contradict  or  vary  express  stipulations.  Hubble 
V.  Cole,  85  Va.  87,  7  S.  E.  Rep.  242.  See  also.  Gross  v. 
Crlss,  8  Gratt  262;  Sterliuff  Orfiran  Co.  v.  House.  25 
W.  Va.  66. 

Brick  Laylnif.— For  example,  where  a  written  con- 
tract for  laylnsr  bricks  is  silent  as  to  the  manner  in 
-which  the  number  of  bricks  is  to  be  ascertained, 
parol  evidence  is  admissible  to  show  the  custom  by 
which  such  a  matter  is  determined.  Rlchlands 
Flint  Glass  Co.  v.  Hiltebcitel,  92  Va.  91,  22  S.  E.  Rep. 
806. 

Way-Qolng  Crops.— But  parol  evidence  of  a  usaffe 
for  the  off-flroinir  tenant  to  have  the  way-ffoinK-  crop 
is  not  admissible  to  explain  a  written  contract  of 
lease  for  a  fixed  and  certain  period.  Harris  v.  Car- 
son. 7  Leisrh  682. 

,  5.   EVTDBNOE  TO  SHOW  CONSTRtTCTION  BY  PABTIES. 

— In  the  absence  of  any  ambiguity  in  a  written  con- 
tract, parol  evidence  is  not  admissible  to  show  the 
construction  placed  upon  it  by  the  parties  thereto. 
Ornbb  v.  Burford.  98  Va.  668,  37  S.  E.  Rep.  4.  See 
Ulil  V.  Ohio  River  R.  Co.,  51  W.  Va.  106,  41  S.  E.  Rep. 
340. 

E.  ADMISSIBILITY  OP  PAROL  EVIDENCE  IN 
OTHER  INSTANCES. 

1.  Matters  Litigated  in  Fobmbb  Suit.— When- 
ever a  question  is  raised  as  to  what  matters  were 
litiff'ated  and  decided  in  the  first  suit,  parol  evidence 
is  admissible  to  explain  what  transpired  on  the 
former  trial.'  Kelly  v.  Board  of  Public  Works,  25 
Gratt.  766. 

2L    USSBBVATIONS. 

OrowlniT  Crop  on  Laod.— The  reservation  of  a  grow- 
Insr  crop  of  wheat  on  land  sold  at  auction,  need  not 
"be  in  writing,  but  may  be  proven  by  parol  evidence. 
Kerr  v.  Hill.  27  W.  Va.  W7;. Robinson  v.  Pitzer,  8  W. 
Va.  886. 

Co«l.— Where  a  vendor  in  a  contract  for  the  sale 


of  land  merely  reserves  all  the  coal  and  coal  priv« 
ileflres  therein,  parol  evidence  is  not  admissible  to 
show,  that  when  the  parties  made  the  contract  the 
vendor  owned  coterminous  lands,  which  would  be 
much  depreciated  in  valu**,  unless  the  coats  on 
them  could  be  removed  tbrourh  this  tract,  and  the 
vendee,  when  he  purchased,  knew  this.  Findley  v. 
Armstronsr.  28  W.  Va.  118. 

8.  Certificate  of  AcKNOwiiEDCMENT  of  Mabbied 
Woman.— Parol  evidence  is  inadmissible  to  supply  a 
defect  in  the  certificate  of  ackuowledffment  of  a 
deed  by  a  married  woman.  First  Nat  Bank  v. 
Paul.  76  Va.  694.  40  Am.  Rep.  740:  Lef  twlch  v.  Neal,  7 
W.  Va.  569;  Rollins  v.  Menasrer,  22  W.  Va.  462. 

4.  Location  of  Suevby.— Evidence  aliunde  is 
admissible  in  all  cases  where  there  is  a  doubt  as  to 
the  true  location  of  a  survey,  or  a  question  as  to  the 
application  of  a  srrant  to  its  proper  subject-matter. 
Reusens  v.  Lawson,  91  Va.  226,  81  S.  E.  Rep.  847. 

XIV.  DOCUMBNTARY  BVIDBNCE. 

A-  PUBLIC  DOCUMENTS. 

1.  BOOKS. 

MunldiMl  Corporation  Books.— The  corporation 
books  concerning  the  ffovernment  of  a  city,  town 
or  village,  when  they  have  been  publicly  kept  and 
the  entries  have  been  made  by  a  proper  officer,  as 
well  as  duly  authenticated  copies  therefrom,  are 
admissible  evidence  of  the  facts  witnessed  in  them. 
Town  of  Parsons  v.  Miller,  46  W.  Va.  884,  82  S.  E. 
Rep.  1017.  See  Grafton  v.  Reed,  84  W.  Va.  172, 12  S. 
E.  Rep.  767. 

Treasury  Books —And  the  treasury  books  are  con- 
clusive evidence  of  the  balances  on  hand  at  any 
sriven  time,  both  ag-ainst  the  treasurer  and  his. 
sureties,  without  beinsr  pleaded  as  an  estoppel. 
Baker  v.  Preston,  Gilm.  285. 

BxecatlOD  Book.— So.  the  execution  book  kept  by 
the  clerk  is  vrima  facie  evidence  of  the  truth  of  the 
entries  made  in  it    Taylor  v.  Dundass.  l  Wash.  92. 

Warrant  Book  of  Slnklnir  Fund.— It  has  been  held 
that  the  warrant  book  of  the  sinking  fund,  kept  by 
the  second  auditor  in  his  office,  of  the  transactions 
of  the  commissioner  of  the  sinkinff  fund  of  the 
state,  is  a  public  record,  and  is  of  itself  evidence 
of  what  it  contains,  to  be  considered  with  the  other 
evidence  in  the  case.  Coleman  v.  Com.,  25  Oratt 
866. 

Land-Books— But  neither  land-books  themselves, 
nor  parol  evidence  of  their  contents,  are  admissible 
to  show  the  meaning  of  the  parties  other  than  that 
plainly  expressed  in  their  written  contract  Holston 
Salt  etc.,  Co.  v.  Campbell,  89  Va.  896, 16  S.  E.  Rep.  274. 

a.  Booke  of  Private  Corporation.— The  books  of  a 
corporation  are  proper  evidence  to  prove  its  exist- 
ence, and  the  resrularity  of  its  proceedinsrs.  Grays 
V.  Turnpike  Co.,  4  Rand.  578. 

And.  they  are  prima  facie  evidence  of  who  are  or 
have  been  its  stockholders.  Vanderwerken  v. 
Glenn,  86  Va.  9,  6  S.  E.  Rep.  806;  Lewis  v.  Glenn,  84  Va. 
947, 6  S.  E.  Rep.  866;  Pittsburgh,  etc,  R.  R.  Co.  v.  Apple- 
gate,  21  W.  Va.  172:  South  Branch  R.  Co.  v.  Long.  48  W- 
Va.  181,  27  S.  E.  Rep.  297.  See  Stuart  v.  Valley  R.  R- 
Co.,  82  Gratt  146.  See  monographic  note  on  "Corpo- 
rations (Private)"  appended  to  Slaughter  v.  Com., 
13  Gratt  767. 

2.  Certificates  of  Public  Officers. 

Of  Recorder.— The  certificate  of  a  recorder  of  an 
incorporated  town,  stating  facts  which  appear  upon 
the  records  of  the  common  council  of  the  town,  and 
not  certif3^ng  copies  from  such  records,  is  not 
admissible  as  evidence.  Roe  v.  Town  of  Phillppi, 
45  W.  Va.  785,  88  S.  E.  Rep.  224. 

Of  Auditor.— But  a  certificate  by  the  auditor  of  the 
state,  of  land  forfeited  for  nonpayment  of  taxes, 
being  in  the  usual  form  in  which  he  certifies  papers . 
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from  bis  office,  is  evidence  of  the  execution  of  such 
certificate,  and  of  the  official  character  of  the  paper, 
and  also  of  the  facts  therein  stated.  Usher  y. 
Pride,  16  Gratt  190. 

Of  Mairlstrate  of  Another  State.— And  the  certifi- 
cates of  mafiristrates  of  other  states,  has  been  suffi- 
cient evidence  of  the  execution  of  a  deed  by  a  /ctiw 
covert^  since  the  act  of  1814;  but  until  the  act  of 
1819.  the  certificates  of  such  mafiristrates  were  not 
evidence  of  the  execution  of  deeds  by  other  persons 
than/(em«  coverts.    Sexton  v.  Pickerlnff.  8  Rand.  468. 

Of  Clerk  of  Court.— So  also,  the  certificate  of  the 
clerk  of  the  circuit  court  of  Monroe  county.  West 
Virfiflnia,  of  the  records  of  which  court  the  records 
of  the  former  county  court  of  Monroe  form  a  part, 
of  the  copy  of  a  judsrment  rendered  in  the  county 
court,  is  proper  evidence,  of  the  Judfirment.  Gate- 
wood  V.  Goode,  23  Gratt  881. 

Of  Notary  Public— A  certificate  of  a  notary  public, 
that  a  release  was  acknowledsred  by  a  party  to  be 
his  act  and  deed,  ouffht  to  be  received  in  evidence; 
but  the  depositions  of  the  notary  public,  or  some 
equivalent  testimony,  oufirht  to  be  produced  to  the 
court    Kidd  v.  Alexander,  1  Rand.  466. 

Of  Postmaster  Oeneral.— See  Wilkinson  v.  Jett  7 
LeifiTh  116. 

8.  Laws  and  Statutes.— See  infra,  this  note,  "Best 
and  Secondary  Evidence"  and  "Judicial  Notice." 

B.  PRIVATE  DOCUMENTS. 

1.  Lbttbbs.— Letters  which  have  a  tendency  to 
prove  the  facts  in  issue  are  srenerally  admissible  as 
evidence.  For  example,  in  actions  lor  slander  they 
have  been  admitted  to  prove  the  circulation  of  the 
report,  in  divorce  cases  to  show  the  intention  of  the 
defendant  to  desert  his  wife,  and  In  actions  for 
breach  of  promise  of  marrlafire  to  prove  the 
contract  In  actions  for  seduction,  too.  the  defend- 
ant's letters  to  the  plaintiff's  daufirhter  relative  to 
the  charflre,  have  been  admitted.  Schwartz  v. 
Thomas.  2  Wash.  167.  1  Am.  Dec.  470  (slander); 
Bailey  v.  Bailey.  21  Gratt  48  '(divorce) :  Burke  v. 
Shaver,  92  Va.  846,  23  S.  E.  Rep.  749:  Tefft  v.  Marsh, 
1  W.  Va.  88  (breach  of  promise  of  marriasre) ;  Fry  v. 
Leslie,  87  Va.  269. 12  S.  E.  Rep.  671  (seduction).  See 
Cluverlus  v.  Com.,  81  Va.  787. 

Ejectment— And  In  ejectment  between  co-tenants, 
where  ttie  defendants  rely  upon  adversary  posses- 
sion, and  acquiescence  by  the  plaintiff,  letters  by  a 
party  under  whom  the  defendants  claim,  and  also 
a  correspondence  between  one  of  the  plaintiffs  and 
the  asrent  of  the  defendant,  are  competent  evidence 
to  show  for  what  purpose  the  tenant  in  possession 
had  claimed  the  property  and  the  plaintiffs  acqui- 
esced in  their  claim.  Stonestreet  v.  Doyle,  76  Va. 
356. 

In  Downer  v.  Morrison,  2  Gratt  250.  a  letter  writ- 
ten by  the  plaintiffs  to  the  defendants,  and  re- 
ceived by  them,  beincr  In  answer  to  one  by  the 
defendant  to  the  plaintiffs,  which  had  been  read  as 
evidence  In  the  cause,  havlnsr  been  filed  by  the 
defendants,  and  read  by  them  on  a  former  trial, 
was  held,  under  the  circumstances,  to  be  competent 
evidence  for  the  plaintiffs. 

Entire  Correspondence  Must  Be  Sabmltted.— But  the 
rule  is  well  settled  that  when  letters  are  laid  before 
a  jury,  the  parties  affected  by  them  have  a  rlarht  to 
the  entire  correspondence,  that  the  true  meanlnff 
and  extent  of  what  Is  written  may  be  fully  under- 
stood'.   Stonestreet  v.  Doyle,  75  Va.  856.  875. 

For  example,  the  plaintiff  cannot  asralnst  the 
objection  of  the  defendant,  read  In  evidence  to  the 
jury  a  copy  of  a  letter  written  by  him  to  the  defend- 
ant purportinfiT  on  its  face  to  be  in  reply  to  a  letter 
written  by  the  defendant  to  the  plaintiff,  without 
offering  to  read  also  the  letter  to  which  It  was  a 
reply.    He  cannot  leave  It  to  the  defendant  to  call 


for  and  put  In  the  letter  to  the  plaintiff.     Heather- 
Ington  V.  Rlchter,  31  W.  Va.  868,  8  S.  E.  Rep.  600. 

Postmark.— The  postmark  of  a  letter  is  not  of 
Itself  evidence  of  the  time  It  was  deposited  In  the 
office,  but  it  is  prima  facie  evidence  that  it  was 
mailed  on  the  day  stated  therein.  Early  v.  Pres- 
ton, 1  Pat  &  H.  228. 

2.  Maps  AND  SiTBvsTS. 

Ex  Parte  Maps.— An  ex  parte  map  or  dlafirram. 
made  by  a  witness,  and  shown  by  him  to  be  correct 
may  be  ariven  in  evidence  for  the  consideration  of 
the  jury,  not  as  independent  evidence,  but  to  be 
considered  by  them  in  connection  with  other  evi- 
dence, so  as  to  enable  them  to  understand  and 
apply  it  State  v.  Harr,  88  W.  Va.  68,  17  S.  E.  Rep. 
794;  Poling  V.  Ohio  River  R.  Co..  88  W.  Va.  645,  18 
S.  E.  Rep.  782;  Hoge  v.  Ohio  River  R.  Co.,  85  W.  Va. 
562. 14  S.  E.  Rep.  152;  King  v.  Jordan,  46  W.  Va.  100. 
82  S.  E.  Rep.  1022.  See  Taylor  v.  Com.,  SO  Gratt 
780;  Harrison  v.  Middle  ton.  11  Gratt  627. 

But  generally,  ex  parte  maps  are  not  of  themselres 
admissible,  and  can  only  be  used  to  go  with  and 
explain  the  testimony  of  the '  particular  witness. 
Opinion  of  Holt,  J.  Hoge  v.  Ohio  River  Oo.,  35  W. 
Va.  562,  14  S.  E.  Rep.  152. 

nap  of  City.— A  map  of  a  city,  though  made  by  a 
former  city  surveyor,  and  found  in  the  office  of  the 
register  of  the  city.  In  a  book  labeled  "Plans  and 
Charts,"  not  appearing  to  have  been  made  by  the 
authority  of  the  city  government  or  adopted  by  It 
is  not  competent  evidence  for  the  commonwealth, 
in  a  prosecution  fof  obstructing  what  Is  claimed 
to  be  a  street  of  the  city.  Harris  v.  Com.,  20  Gratt 
888. 

naps  of  Surveys.— But  the  plan  or  map  of  the  sur- 
vey and  location  of  a  turnpike  road  with  the  certif- 
icates thereon  by  the  surveyor,  returned  to  the 
clerk's  office  and  recorded  in  pursuance  of  the 
statute,  is  evidence  of  the  line  of  the  road  as  located, 
in  an  action  by  the  owner  of  the  land  against  a  con- 
tractor for  entering  thereon,  and  injuring  the  land. 
Callison  V.  Hedrlck.  15  Gratt  844. 

And  streams  mentioned  in  an  old  survey,  no 
longer  capable  of  being  located  by  the  names  given, 
may  be  identified  from  maps  of  contemporaneous 
surveys.  Kaln  v.  Young,  41  W.  Va.  618,  24  S.  £.  Rep. 
554. 

Dtaarram.— Where  a  surveyor  has  made  a  survey 
from  a  diagram  handed  him  by  the  plaintiff,  which 
he  has  in  court  the  diagram  is  itself  evidence,  and 
he  may  point  out  on  it  wh9.t  lines  he  ran.  Harrison 
V.  Middleton,  11  Gratt  527. 

Survey.— A  private  survey  may  be  admitted  as 
evidence  of  boundary  between  those  who  were  par- 
ties to  it  or  who  claim  under  them:  but  not  aR  tu 
strangers.  Lee  v.  Tapscott  2  Wash.  276.  See  John- 
son V.  Brown.  3  Call  259. 

But  surveys  made  many  years  after  another  sar- 
vey,  and  by  a  different  surveyor,  are  not  competent 
evidence  as  to  the  boundaries  of  the  previous  sur- 
vey.   Clements  v.  Kyles,  13  Gratt  468. 

Surveyor's  Report.— Where,  in  an  action  to  try  the 
title  to  land,  an  order  is  made  directing  the  sur- 
veyor to  go  upon  it  and  make  a  survey  and  report 
which  he  does,  but  before  the  cause  comes  on  for 
trial,  the  surveyor  dies,  his  report  is  competent  evl 
dence.    Cllne  v.  Catron,  22  Gratt  878. 

Field  Notes  of  Surveyor.- But  an  extract  or  copy 
taken  by  a  surveyor  from  his  field  notes.  Is  not  evi- 
dence, and  he  can  use  It  only  to  refresh  his  memory, 
and  must  then  speak  from  his  recollection.  Har- 
rison V.  Middleton,  11  Gratt  527.  See  Richardson  t. 
Carey,  2  Rand.  87. 

3.  Books  or  Account.— A  book  of  accounts  in  the 
handwriting  of  and  kept  W  a  clerk,  since  deceased, 
is  proper  evidence  upon  those  facts  beinif  prored. 
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Hiewts  V.  Norton,  1  Wash.  76.  See  Brown  v.  Brown,  2 
Wash.  151. 

On  the  question  whether  ffoods  were  sold  by  the 
plaintiff  to  the  defendants,  or  to  a  third  person,  the 
orisrlnal  entries  on  the  plaintiff's  books  charfirins: 
them  to  the  defendants,  are  admissible  evidence  for 
the  plaintiffs.  Downer  v.  Morrison,  2  Gratt.  250: 
Hichmond,  etc.,  R.  Co.  v.  New  York,  etc.,  B.  Co.,  95 
Va.  886,  S8  S.  E.  Rep.  678.  See  foot-note  to  Griffin  v. 
Macaulay,  7  Gratt  476. 

An  entry  on  the  books  of  the  party,  made  by  his 
clerk,  who  is  not  then  to  be  found,  tosretherwith  the 
oath  of  the  party  as  to  the  quantity  of  the  article 
charged,  thousrh  admissible  as  evidence  in  the  case 
of  a  sale  and  delivery  of  sroods,  is  not  proper  to 
charsre  the  other  party  with  those  articles,  delivered 
to  the  master  of  the  vessel  for  safe  keeping.  Kerr 
V.  Love,  1  Wash.  172. 

Ledger.— Where  the  defense  is  that  credit  was  ex- 
tended to  another  than  the  defendant,  the  ledsrer  of 
the  plaintiff  is  admissible  to  show  that  the  account 
sued  on  was  charired  to  the  defendant  at  the  time 
the  goods  were  delivered.  Richmond,  etc.,  R.  Co.  v. 
New  York.  etc..  R.  Co..  95  Va.  886,  28  S.  E.  Rep.  578. 
See  Clark  v.  Sleet,  99  Va.  881,  88  S.  E.  Rep.  183  (ledger 
and  cash  book  of  merchant). 

3elf-Servliiflr  Declarations.— But  a  book  containinsr 
entries  in  the  defendant's  handwriting,  of  payments 
by  him  to  the  payee  in  her  lifetime,  on  a  note  in  ac- 
tion, is  not  admissible  evidence  in  defendant's  favor. 
Wells  V.  Ayers,  84  Va.  841,  5  S.  E.  Rep.  21.  See  Rowan 
V.  Chenoweth,  49  W.  Va.  287.  88  S.  E.  Rep.  544,  87  Am. 
St.  Rep.  796. 

Ooods  Delivered  to  Third  Persoo.— The  book  of  ac- 
counts and  oath  of  the  party,  are  in  no  case  admis- 
sible to  charge  a  person  with  goods  delivered,  by 
order,  to  a  third  person,  unless  the  order  be  other- 
wise proved.    Kerr  v.  Love,  1  Wash.  172. 

ReqaUltes  to  Admission  In  Oeneral.— A  book  of  orig- 
inal entry,  in  which  an  entry  is  made  in  the  usual 
course  of  business,  at  the  time  of  the  transaction,  of 
matters  within  the  personal  knowledge  of  the  book- 
keeper, may  be  used  as  evidence  on  the  trial  of  a 
suit.  If  the  bookkeeper  be  dead  at  the  time  of  the 
trial  or  a  nonresident  of  the  state,  or  if  he  be  un- 
able to  be  produced  as  a  witness  because  of  any 
other  reason,  as  for  instance,  insanity.  But  if  the 
bookkeeper  be  living  and  the  court  is  able  to  enforce 
his  attendance,  the  book  cannot  be  used  as  evidence, 
unless  his  testimony  as  a  witness  also  accompanies 
its  production.  Vlnal  v.  Gilman.  21  W.  Va.  801.  45 
Am.  Rep.  562.    See  Harrison  v.  Garnett,  97  Va.  697, 

34  S  E.  Rep.  612;  Bennett  v.  Bennett,  87  W.  Va.  896, 
16  S.  E.  Rep.  688,  88  Am.  St.  Rep.  47. 

riatllated  Memorandum  Book.— A  memorandum 
book,  which  has  been  mutilated  by  tearing  out  and 
burning  some  of  the  entries  concerning  the  action 
after  action  commenced,  is  not  admissible  in  evi- 
dence. Johnson  v.  Fry,  88  Va.  696.  12  S.  E.  Rep.  978, 
14  S.  E.  Rep.  188. 

Unautiiorlzed  Entries.— In  an  action  on  a  contract 
of  sale,  an  entry  on  the  books  of  the  broker,  who 
acted  as  agent  only  for  the  seller,  of  a  charge 
against  the  seller  for  commission  he  thought  he 
had  earned,  is  not  admissible  in  evidence  as  a 
memorandum  of  sale  binding  on  the  buyer.  Car- 
penter V.  Virginia-Carolina  Chemical  Co.,  98  Va.  177, 

35  S.  E.  Rep.  858. 

An  account  given  out  by  a  merchant's  clerk  with- 
out his  authority  is  not  evidence.  Freeland  v. 
Field,  6  Call  12. 

Time  When  Entries  Must  Be  Made.— The  entries  in 
a  book  made  by  a  party  since  deceased,  are  not  ad- 
missible in  his  favor,  where  such  entries  were  not 
made  in  due  course  of  business,  as  the  business  was 
carried   on,    and  thus  forming  a  part  of  the  res 


oeetce,  but  were  made  several  years  after  the  busi- 
ness was  closed.  Rowan  v.  Chenoweth,  49  W.  Va. 
287,  38  S.  E.  Rep.  544,  87  Am.  St.  Rep.  796. 

Whole  Book  Must  Be  Qiven  in  Evidence.— When  a 
party  calls  for  the  production  of  and  uses  a  writ- 
ing or  account  of  his  adversary,  the  whole  writing, 
the  whole  account,  debits  and  credits,  is  thus  made 
evidence  in  the  case.  It  cannot  be  garbled:  one 
side  or  showing  of  it  merely  cannot  be  used  for 
hurt  of  one  party  to  the  benefit  of  another.  Rowan 
V.  Chenoweth,  49  W.  Va.  287,  88  S.  E.  Rep.  544.  87  Am. 
St  Rep.  796,  citing  1  Greenl.  Ev.  §  563;  Whart.  Ev.  §§ 
620. 1108;  Jones  v.  Jones,  4  Hen.  &  M.  447;  Freeland 
V.  Cocke,  8  Munf.  852. 

The  books  of  account  of  a  party  ought  to  be  taken 
altogether:  therefore,  credits  ought  not  to  be  col- 
lected from  them  to  charge  him,  without  admitting 
the  debits  charged  therein.  Waggoner  v.  Gray,  2 
Hen.  &  M.  608. 

Weight  as  Evidence. 

Books  of  Oriirin*!  Entries  Prima  Pacle  Evidence  Only. 
—Books  of  original  entries  of  sales  made  by  a  clerk 
at  the  time  of  the  sale,  and  returned  by  an  officer  as 
a  record  of  the  amount  of  the  sale,  are  only  prima 
facie  evidence  of  the  fact,  and  may  be  overcome  by 
satisfactory  evidence  that  it  was  a  false  account 
and  does  not  give  the  true  amount  for  which  the 
property  was  sold.  Harrison  v.  Garnett,  97  Va.  697, 
84  S.  E.  Rep.  612. 

riental  Condition  of  Bookkeeper.— Thus,  if  a  plain- 
tiff t-elies  on  the  books  of  his  intestate  to  prove  the 
items  of  a  store  account  against  the  defendant,  the 
latter  may  show  that  the  mental  condition  of 
the  bookkeeper  was  such  during  the  period  the 
account  was  running,  that  he  was  incapable  of  keep- 
ing them  correctly.  Clark  v.  Sleet,  99  Va.  381,  38  S. 
E.  Rep.  183. 

Question  for  Commissioner— The  weight  and  suffi- 
ciency of  books  of  account  as  evidence  is  peculiarly 
a  question  of  fact  for  the  commissioner,  and  his 
finding  with  regard  thereto  will  not  be  disturbed 
unless  manifestly  erroneous.  Dewing  v.  Hutton,  48 
W.  Va.  576,  87  S.  E.  Rep.  670,  eUina  9  Am.  &  Eng.  Eac. 
Law  (2d  Ed.)  934,  985. 

Secondary  Evidence.  —  If  objected  to,  the  court 
ought  not,  ordinarily,  to  permit  a  plaintiff  to  prove 
that  he  charged  the  account  sued  on  to  the  defend- 
ants, and  not  to  one  of  them  only,  on  his  original 
book  of  entries.  This  should  be  proved  by  the  pro- 
duction of  these  original  books  of  entry,  unless  it  be 
shown  that  they  had  been  destroyed,  or,  for  some 
other  sufficient  reason,  could  not  be  produced.  Hall 
V.  Lyons,  29  W.  Va.  410,  1  S.  E.  Rep.  582. 

4.  Pabtnbbship  Books.- The  books  of  a  partner- 
ship are  competent  evidence  to  show  what  are  debts 
of  the  partnership  as  against  the  partner  who.  upon 
the  dissolution  of  the  partnership,  has  purchased 
the  assets  of  the  partnership,  and  has  undertaken  to 
pay  its  debts.  Shackelford  v.  Shackelford,  82 Gratt. 
481.  See  Kvle  v.  Kyle,  I  Gratt.  526.  See  generally, 
monographic  note  on  "Partnership"  appended  to 
Scott  V.  Trent,  1  Wash.  77. 

5.  Book  of  Bank  Tbllbb.— But  the  book  of  a 
teller  in  a  bank  is  not  per  se  evidence  to  establish 
the  facts  appearing  in  that  book,  but  may  be  given 
in  evidence  in  connection  with  the  evidence  of  the 
teller  himself,  if  the  teller's  evidence  makes  it 
proper  to  refer  to  It,  to  prove  that  a  particular  entry 
was  made.    Courtney  v.  Com.,  5  Rand.  666. 

6.  CoMPBLuiNo  Production  of  Documents.— The 
court  ought  not  to  compel  the  production  of  a  docu- 
ment by  the  plaintiff,  which  Is  a  part  only  of  his 
evidence  and  is  not  material  evidence  for  the  de- 
fense.   Abrahams  v.  Swann,  18  W.  Va.  275. 

Subpoena  Duces  Tecum.— In  an  action  in  which  a 
municipal  corporation  is  plaintiff,  a  eubpoma  duces 
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Ucum  may  be  awarded  for  the  production  of  a  docu- 
ment In  the  possession  of  the  defendant  on  the  affi- 
davit of  members  of  the  city  council  having  peculiar 
means  of  knowlngr  the  Importance  of  such  document 
as  evidence  for  the  plaintiff.  Wheeling  v.  Black,  25 
W.  Va.  2m.  See  Moats  v.  Rymer.  18  W.  Va.  648,  41 
Am.  Rep.  70S,  and  W.  Va.  Ctode,  ch.  180.  {  48  ;  Va. 
Code  1887,  ii  8858,  3855. 

XV.  PROVINCE  OF  JUDOB  AND  JURY. 

A.  PROVINCE  OF  JUDGE. 

1.  ADMI88IBILITT  OF  EVIDBNCK.— It  Is  the  prOVlUCC 

of  the  court  to  decide  on  the  admissibility  of  testi- 
mony. Boffle  V.  Sullivant,  1  Call  561  ;  Vass  v.  Com., 
8  Lelfirh  786  ;  Hill  v.  Com.,  2  Gratt  604  ;  Bull  v.  Com., 
14  Gratt  613. 

B.  PROVINCE  OP  JURY. 

1.  WWGHT  OF  EviDBNCB.— But  the  jury  are  the 
sole  judfires  of  the  weiffht  or  sufficiency  of  evidence. 
Ross  V.  GUI,  1  Wash.  87;  Bofirle  v.  Sullivant,  1  Call 
661 :  Keel  v.  Herbert,  1  Wash.  908 ;  Whltacre  v. 
M'llhaney,  4  Munf.  810;  State  v.  Greer,  22  W.  Va. 
800  ;  Kerr  v.  Lunsford,  81  W.  Va.  660,  8  S.  E.  Rep.  408; 
Fisher  v.  Duncan,  1  Hen.  &  M.  668.  8  Am.  Dec.  605 : 
Vass  V.  Com.,  8  Leigh  786;  M'Klnley  v.  Ensell,  3 
Gratt.  838;  Coleman  v.  Com.,  25  Gratt.  865  ;  Under- 
wood V.  McVelfirh,  28  Gratt.  400.  Compare  State  v. 
Perry.  41  W.  Va.  641,  24  S.  E.  Rep.  686.  See  mono- 
graphic nots  on  "Juries"  appended  to  Chahoon  v. 
Com.,  20  Gratt  738. 

"It  Is  elementary,  and  is  firmly  settled  in  Virginia, 
that  the  court  responds  to  questlonsof  law,  and  the 
jury  to  questions  of  fact.  The  court  must  decide  on 
theadmissibilityof  evidence,  that  being  a  question 
of  law;  but  not  as  to  its  weight  after  it  is  admitted, 
that  being  a  question  of  fact"  Tyler  v.  Chesapeake, 
etc.,  R.  Co.,  88  Va.  880, 18  S.  E.  Rep.  075. 

For  example,  It  has  frequently  been  held  that  an 
instruction  to  the  jury  that,  from  the  whole  evi- 
dence before  them  the  issue  is  not  proved,  is  erro- 
neous, as  an  instruction  on  the  weight  of  the 
evidence.  Fishery.  Duncan.  1  Hen.  &M.  664;  Moore 
v.  Chapman,  3  Hen.  &M.  260;  M^Rae  v.  Scott,  4  Rand. 
468;  Cornett  v.  Rhudy,  80  Va.  710. 

In  trials  at  law,  where  the  evidence  exhibited  is 
legally  admissible,  but  contradictory.  It  is  most 
proper  to  be  left  to  the  consideration  of  the  jury. 
Shanks  v.  Fenwlck,  2  Munf.  478. 

Questions  of  Law.— In  criminal  cases  the  jury  are 
not  judges  of  the  law.  Brown  v.  Com.,  86  Va.  466, 10 
S.  £.  Rep.  745. 

Directing  Verdlci.— But  when  the  evidence  given 
at  a  trial,  with  all  the  inferences  that  the  jury 
could  justifiably  draw  from  it.  is  insufficient  to  sup- 
port a  verdict  for  the  plaintifC,  so  that  such  a  ver- 
dict if  returned,  must  be  set  aside,  the  court  may 
direct  a  verdict  for  the  defendant  Woolwine  v. 
Chesapeake,  etc.,  R.  Co.,  85  W.  Va.  820, 15  S.  E.  Rep. 
81.  See  Knight  v.  Cooper,  86  W.  Va.  232.  14  S.  E.  Rep. 
000.  

Jeremiah  Warder  and  John  Warder 
V.  Richard  Arell. 

October  Term.  1706. 

[1  Am.  Dec.  488.] 

Conflict  of  Laws— Lex  Loci  Contractus.*— The  laws  of 

the  country  where  a  contract  is  made,   (the  con- 


*Confllct  of  Laws— Lex  Loci  Contractus.— The  gen- 
eral rule  Is  that  a  defense  or  discharge,  good  by  the 
law  of  the  place  where  the  contract  Is  made  or  is  to 
be  performed,  is  to  be  held  of  equal  validity  In 
every  other  place  where  the  question  may  come  to 
be  litigated.  Thus,  a  tender  and  refusal,  good  by 
the  l€x  loci  contractus,  either  as  a  full  discharge  or 
as  a  present  fulfillment  of  the  contract  will  be 
respected  everywhere,  Pritchard  v.  Norton,  1  Sup. 
Ct  Rep.  108,  citing  Story  Confi.  Laws.  sec.  831; 
Warder  v.  Arell,  2  Wath.  282. 

The  principal  case  is  cited  with  approval  in  Nel- 


tract  not  being  made  with  a  view  to  performance 
elsewhere.)  must  govern  it 

Municipal  Law5— Foreign. t— The  municipal  laws  of 
the  respective  States  of  the  United  SUtes  are 
foreign  in  respect  to  the  sister  States. 

Conflict  of  Laws— Penal  Laws— Dischari^e  from  Debt 
—Tender  and  Refusal.- One  country  will  not  ex- 
ecute the  penal  laws  of  another.  But  if  a  person 
be  discharged  from  a  debt  by  a  tender  and  re- 
fusal made  In  a  foreign  country,  by  force  of  the 
laws  of  that  country  he  may  defend  himself  in 
our  Courts  by  relying  upon  such  tender  and  re- 
fusal, and  the  laws  under  which  he  was  dis- 
charged. 

Pennsylvania  Statute— Construction.— The  Pennsyl- 
vania Act  of  Assembly  of  January  1777.  maklncr 
certain  bills  of  credit  a  legal  tender,  contracts 
continental,  as  well  as  State  bills,  in  that  part  of 
it  which  makes  a  tender  and  refusal  a  forfeiture 
of  the  debt  So  far  as  this  Act  relates  to  a  ten- 
der and  refusal  of  continental  bills,  producing  a 
forfeiture  of  the  debt  It  was  not  virtually  re- 
pealed by  the  third  section  of  the  Act  of  May 
1778;— this  latter  law  related  only  to  the  emissions 
subsequent  to  the  20th  of  January.  1777. 

Statutes— Construction.^— Where  there  are  two  af- 
firmative Statutes,  on  the  same  subject  If  they  do 
not  conflict  with  each  other,  but  may  be  so  con- 
strued as  that  they  may  consist  together,  the 
latter  will  not  be  construed  as  a  virtual  repeal  of 
the  former. 

This  was  an  action  of  debt  broug^ht  by 
the  appellants  against  the  appellee,  in  the 
District  Court  of  Dumfries,  upon  a  bond, 
executed  in  the  slate  of  Pennsylvania  by 
the  appellee  and  Cyrus  Copper. 

Pleas  Ist  payment.  2dly,  **that  on  the 
27th  of  March  1780,  the  said  Cyrus  Copper  in 
the  city  and  county  of  Philadelphia,  in  the 
commonwealth  of  Pennsylvania,  on  behalf 
of  himself  and  of  the  defendant  at  the 
house  of  J.  Warder  (a  deceased  obligee) 
was  ready,  and  then  and  there  offered  to 
pay,  and  tendered  to  the  said  Jeremiah 
Warder  the  sum  of  ;f882:  2:  6,  in  bills  of 
credit  emitted  and  made  current  by  the 
Congress  of  the  United  States  of  America, 
bearing  date  a  part  thereof  in  the  year  1775, 
and  the  residue  in  the  year  1776,  and  re- 
quested him  to  take  tnereout  as  much 
money,  as  would  satisfy  what  was  then  due 
on  the  said  writing  obligatory  on  account 
of  principal  and  interest, amounting  to  ;f844: 
18 :  10,  Pennsylvania  currency,  but  the  said 
J.  Warder   then    and  there  refused  &c,  and 


son  V.  Fotterall.  7  Leigh  301 :  Banks  v.  Oreenleaf.  fr 
Call  275.  S.  C.  2  Fed.  Cas.  75fl.  See  Hefflebower  v. 
Detrlck,  27  W.  Va.  16:  Kljnch  v.  Price,  4  W.  Va-  4. 

tMunlcipal  Laws— Foreign.— In  Draper  v.  Gorman. 
8  Leigh  040,  It  is  said:  "Even  the  several  states  of 
the  Union,  though  confederated,  yet  reUln  their 
Individual  sovereignties,  and  with  respect  to  tbeir 
municipal  laws  are  to  each  other  foreign.  Per 
Pendleton.  P.,  2  Wash.  Rep.  298."  The  principal 
case  is  cited  and  approved  in  Lonsdale  v.  Brown.  IS 
Fed.  Cas.  p.  858. 

^Construction  of  Statutes— Repeal  by  Impilcatloa- 
Repeals  by  implication  are  not  favored,  and  ought 
not  to  be  presumed,  unless,  from  the  repugnance  of 
the  provisions,  the  inference  is  necessary  and  un- 
avoidable. Hogan  V.  Gulgon,  29  Gratt.  706,  and 
not*:  Foxv.  Com..  16  Gratt.  1,  and  note;  Da  vies  r. 
Creigh ton,  88  Gratt.  896:  Justice  v.  Com..  81  Va.  209: 
Forqueran  v.  Donnally.  7  W.  Va.  115:  State  v.  Cain. 
8  W.  Va.  782:  The  Chesapeake,  etc.,  R.  Co.  v.  Hoard. 
16  W.  Va.  270:  Conley  v.  Supervisors.  3  W.  Va.  4I& 

In  Stribbling  v.  Bank.  6  Rand.  148,  the  court  said: 
"Implied  repeals,  we  know,  are  not  favored  in 
law.  There  must  be  absolute  repugnancy  to  eifect 
it  If  the  laws  can  be  made  to  stand  together: 
especially  if  there  be  different  functions  for  the 
iaws,  the  one  a  general,  the  other  a  particular  par- 
pose;  the  latter  will  never  be  construed  to  repeal 
the  former.  For  this  doctrine,  many  cases  miuht 
be  cited.  I  shall  only  refer  to  Warder  v.  AnU,  8 
Wash,  962."  The  principal  case  is  cited  with  ap- 
proval in  Stribbling  v.  Bank.  5  Rand.  151;  Com.  t. 
Richmond,  etc.,  R.  K.  Co..  81  Va.  371. 

Same— Retrospective  Effect —See  foot^notee  to  Price 
V.  Harrison,  81  Gratt.  114;  Elliott  v.  LyeU.  8  Call  08. 
and  the  principal  case  cited  in  Stale  v.  Mines,  38  W. 
Va.  184,  18  S.  E.  Rep.  473. 
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that  the  said  sum  was  not  demanded  by 
the  said  J.  Warder,  or  by  the  plaintiffs 
within  the  space  of  four  days  after 
283  *the  same  had  been  tendered  and  re- 
fused as  aforesaid,  and  that  the  said 
sum  of  principal  and  interest  became  for- 
feited, one  third  part  thereof  to  the  said 
Copper  and  Arell,  and  the  other  two  thirds 
to  the  commonwealth  of  Pennsylvania,  by 
reason  whereof,  and  by  virtue  of  a  certain 
law  of  the  said  commonwealth  made  in  the 
first  year  of  the  said  commonwealth,  and  in 
the  year  1777,  entitled,  **an  act  for  making 
the  continental  bills  of  credit,  and  the  bills 
of  credit  emitted  by  resolves  of  the  late 
Assemblies  legal  tender,  and  for  other  pur- 
poses therein  mentioned,"  [which  is  set 
forth  at  large]  **and  that  the  said  Cyrus 
Copper,  on  the  3d  of  April  1780,  (the  said 
law  continuing  still  in  full  force)  paid  into 
the  hands  of  the  treasurer  of  the  said 
county  of  Philadelphia,  appointed  to  receive 
the  state  tax,  two  third  parts  of  the  said  sum 
due  for  principal  and  interest  on  the  27th  of 
March  1780,  and  took  the  said  treasurer's 
receipt  therefor,  and  retained  the  other 
third  part  for  the  benefit  of  himself  and  the 
defendant:  and  that  the  said  bond  was 
sealed,  signed  and  delivered  in  the  city, 
county  and  commonwealth  aforesaid,  by 
virtue  of  which  premises  of  the  said  law, 
the  defendant  saith  he  is  exonerated  and 
acquitted  of  and  concerning  the  said  writ- 
ing obligatory  &c.*' 

The  3d  plea  is  like  the  preceding,  except 
that  the  law  is  not  set  forth  at  large,  nor  is 
the  payment  to  the  treasurer  of  the  two 
thirds,  stated. 

Issue  upon  the  first  plea.     Replication    to 
the     second,    '^protesting,     that    the    said 
Cyrus   Copper   was  not   on  the  27th  March 
1780   at  the    city   of    Philadelphia    in    the 
county     of     Philadelphia,     and    common- 
wealth   of    Pennsylvania    ready,    and   did 
not  then  and  there  offer   to  pay   and  tender 
to     the     said     J.    Warder,     the    sum      of 
;^882 :  2 :  6,  in  bills  of  credit  emitted  by  the 
Congress  of  the   United  States  of  America, 
and    bearing   date   in   the  years   1775,   and 
1776,    and    also    protesting,  that    the    said 
Warder  did    not    then     and     there     refuse 
&c.     also    protesting,    that   the   said    sum 
of     principal     and    interest    did    not     be- 
come   forfeited   &c.    by   virtue  of    the  law 
set  forth  in  the  plea,  and  that  the  said  law 
was  not  then   in  full  force  &c.  and  that  the 
said  Copper  did    not  on  the  3d  day  of  April 
1780,  pay    into   the  hands   of   the  treasurer 
&c.  for   plea   says,    that  after   making  the 
said    recited   law    in    the   plea  set  forth,  to 
wit,  on  the  20th  March  in  the  year  1777,  the 
general    Assembly    of   the    said     common- 
wealth, made   a   law   entitled,    '*an  act  for|. 
emitting  the  sum  of   two  hundred  thousand 
pounds  in  bills  of  credit  for  the  defence  of 
this  state,    and  providing   a  fund  for  sink- 
ing the  same,  by  a  tax  on   all  estates 
284       real  and  personal,  and  *on  all  taxables 
within  the  same,  which  is  to  the  court 
shewn  &c. ' '  [here  the  law  is  recited  at  targe] 
''and    also    the     said     General     Assembly 
afterwards  to  wit  on  the  25th  day  of  May, 
in  the  year  1778,  made  another  law  entitled 
<'a  supplement    to  the  act    entitled   an  act, 
for    the   calling  in   of   the   bills  of  credit 
issued  by  the  legislative  authority  of  Penn- 


sylvania, under  the  sanction  and  authority 
of  the  crown  of  Great  Britain,  and  for  other 
purposes  herein  mentioned*'  which  is  to 
the  court  shewn"  &c.  [here  the  law  is  re- 
cited at  large]  *  *  which  two  laws  were  in  full 
force  on  the  said  27th  of  March  1780,  with- 
out that,  that  the  said  defendant  is  ac- 
quitted and  discharged  of  and  from  the  said 
writing  obligatory  by  virtue  of  the  said  law 
passed  in  the  first  year  of  said  common- 
wealth and  in  the  year  1777  entitled  &c." 

The  replication  to  the  third  plea,  is  ex- 
actly like  that  to  the  second,  except,  that 
the  protestation  is  confined  to  the  matter  of 
the  plea,  and  the  title  only  of  the  two  law& 
are  set  forth. 

Special  demurrer  to  the  2d  and  3d  pleas. 

At  the  trial,  the  following  agreement  of 
counsel  was  made  and  entered  upon  the 
record  to  wit,  **we  agree  that  the  facts 
severally  stated  in  the  second  and  third 
pleas  of  the  defendant,  and  the  replications 
of  the  plaintiffs,  shall  be  mutually  admitted 
without  regard  to  any  matter  of  form,  and 
that  the  decision  of  the  court  shall  be  had 
upon  tbe  law  arising  thereupon,  and  the 
acts  of  Assembly  therein  recited,  in  lieu  of 
the  demurrer  joined  between  the  parties, 
which  with  the  leave  of  the  court  is  with- 
drawn. 

The  defendant  withdrew  his  second  plea, 
and  on  argument  of  the  demurrers,  judg- 
ment was  given  for  the  defendant,  from 
which  the  plaintiff  prayed  an  appeal. 

Washington  for  the  appellant.  This  case 
will  depend  in  a  great  measure  upon  the 
just  construction  of  the  laws  of  Pennsyl- 
vania, where  this  debt  was  contracted,  and 
the  tender  made. 

The  first  a3t  upon  this  subject  passed  in 
January  1777.  The  preamble  of  the  law, 
professes  to  make  continental  bills  of  credit 
a  legal  tender,  and  to  render  them  equally 
current  with  state  bills,  in  the  discharge  of 
debts,  or  in  the  purchase  of  property.  The 
2d  section,  relates  exclusively  to  this  sub- 
ject. The  3d  section  confessedly  relates  to 
state  bills  only,  when  speaking  of  their 
currency.  It  might  perhaps  be  seriously 
questioned,  whether  the  clause  of  forfeiture 
upon  a  tender  and  refusal  can  be  ex- 
tended to  continental  bills;  for  since  the 
2d  section  fulfills  completely  what  the 
preamble  promises  respecting  the  cur- 
rency of  the  continental  bills,  and  their 
capacity  to  become  the  subject 
285      *of   a    legal     tender,    and    the    third 

section  respects  state  bills  alone,  • 
until  the  clause  of  forfeiture  is  introduced, 
it  may  fairly  be  contended,  that  the  words 
*4f  any  persons  after  &c.  shall  refuse  to 
receive  any  of  the  said  bills"  &c.  refer 
to  state  bills,  the  immediate  antecedent  to 
those  words.  There  would  have  been  noth- 
ing unnatural  in  this  discrimination,  which 
should  make  continental  bills  only  a  tender 
at  common  law,  and  fortify  the  state  bills 
with  the  additional  aid  of  forfeitures  upon 
those  who  should  refuse  to  receive  them. 
But  if  I  should  be  wrong  in  this  construc- 
tion of  the  act,  I  shall  still  endeavor  to 
show,  that  the  refusal  of  Warder  to  accept 
the  continental  bills  which  were  tendered 
by  Copper,  did  not  produce  a  forfeiture  of 
the  debt. 

If   the  third  section  extends  to  continen- 
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tal  bills,  it  comprehends  emissions  subse- 
quent, as  well  as  those  which  were  prior  to 
the  passage  of  the  law.  The  intention  of 
the  law  was  to  give  them  currency,  and  to 
create  the  fullest  confidence  in  the  ultimate 
goodness  of  the  continental  and  state  money. 
If  to  secure  these  important  objects,  it  was 
thought  necessary  to  denounce  the  heavy 
punishment  of  forfeiture  upon  those  who 
refused  to  receive  the  paper  money,  the 
same  reason  applied  with  equal  force  to  all 
the  emissions.  To  discriminate,  was  to 
defeat  the  very  object  of  the  law.  To  leave 
subsequent  emissions,  crippled  for  the  want 
of  a  similar  provision,  was  but  half  doing 
the  work.  If  this  law  does  not  apply  to  sub- 
sequent emissions  as  to  tender  and  forfei- 
ture, it  does  not  make  those  emissions  cur- 
rent, because  the  same  money  which  is  made 
current,  is  declared  to  be  a  legal  tender; 
and  if  this  be  the  case,  the  subsequent 
emissions  of  continental  bills  were  for  16 
months  not  current  in  that  state.  But  this 
cannot  be  contended  for,  and  therefore,  the 
conclusion  must  be,  that  the  law  was 
meant  to  include  subsequent,  as  well  as 
prior  emissions. 

After  this,  the  legislature  passed  a  law 
in  March  1777,  directing  an  emission  of 
;f  200,000  and  declaring  it  only  a  legal  tender 
at  common  law.  This  was  the  first  mo- 
ment, when  the  legislature  appear  to  have 
felt  the  injustice  of  the  tender  law.  The 
legal  scale  of ,  depreciation  had  then  ar- 
rived at  two  for  one  and  we  all  remember, 
that  the  actual  state  of  depreciation  was 
greater  than  that  at  which  the  legislatures 
of  the  states,  or  Congress  afterwards  rated. 
But  when  it  was  afterwards  discovered, 
that  tender  laws,  armed  with  all  the  terrors 
of  forfeiture  could  not  sustain  the  value  of 
the  paper  money,  or  stop  the  progress  of 
its  depreciation,  the  iniquity  of  the 
286  measure  was  no  longer  ^to  be  counte- 
nanced by  arguments  of  policy.  And 
in  May  1778  when  depreciation  had  got  to  5 
for  1,  an  act  passed,  the  third  section  of 
which  declared,  *^that  all  bills  of  credit 
emitted  and  made  current  by  resolves  of  the 
continental  congress,  should  pass  current 
in  the  payment  of  all  debts,  in  as  full  and 
as  effectual  a  manner,  as  the  ;f  200,000  which 
had  been  emitted  in  March ;  and  that  the 
refusal  to  receive  them,  should  subject  the 
parties  so  refusing,  to  the  same  fines,  for- 
feitures and  penalties,  as  such  persons  were 
subject  to  for  refusing  any  of  the  said 
emissions  of  March. 

It  would  seem,  that  this  law  had  entirely 
rooted  out  of  the  code  any  thing  like  a 
tender,  other  than  such  as  might  be  made  at 
common  law,  and  had  virtually  repealed  so 
much  of  the  act  of  January  1777,  as  pun- 
ished the  refusal  with  a  forfeiture  of  the 
debt. 

But  I  am  aware  of  the  argument  which  is 
relied  upon  by  the  counsel  for  the  appellee. 

It  will  be  contended,  that  the  act  of  May 
1778.  applies  only  to  emissions  of  continen- 
tal bills  since  January  1777,  which  it  is 
supposed  were  not  provided  for  by  that  act. 

I  am  at  a  loss  for  a  rule  to  w;arrant  such 
a  construction.  The  words  of  the  section 
which  I  have  quoted  are  as  general  as  they 
can  be?  they  speak  of  *'all  the  bills  of 
credit  emitted  and  made  current  by  resolves 


of  congress."  I  cannot  perceive  a  reason 
for  restraining  their  operation  to  |>artica- 
lar  emissions,  since  if  the  legislature  had 
intended  such  a  discrimination,  nothing 
could  have  been  more  easy  than  to  have 
expressed  it  in  plain  language. 

We  have  in  this  very  law,  satisfactory 
proof,  that  when  the  legislature  mean  to 
restrain  their  expressions  they  know  how  to 
do  it;  for  in  speaking  of  counterfeits,  they 
confine  them  to  the  emissions  subsequent  to 
January  1777.  If  the  same  emissions  were 
intended  by  the  3d  clause,  why  did  they 
use  a  different  language? 

I  can  never  admit  the  propriety  of  a  con- 
structive exposition  of  a  statute,  where  the 
words  are  free  from  ambiguity ;  it  is  sel- 
dom a  safe  guide,  and  can  never  be  toler- 
ated, but  when  there  is  no  other  mode  of 
reaching  the  intention  of  the  legislature. 
For  a  judge  to  say,  that  only  some  of  the 
bills  of  credit  emitted  by  congress  shall  be 
a  tender  as  at  common  law,  when  the  leg- 
islature have  declared  that  all  shall,  seems 
to  be  taking  an  unwarrantable  liberty  with 

the  law. 
287  *The  strongest  reasons  present 
themselves  to  my  mind,  against  such 
a  construction.  For  why  should  the  leg-is- 
lature  discriminate  between  bills  emitted 
on  the  28th,  and  those  emitted  on  the  30th 
of  January?  In  May,  the  depreciation  of 
both  were  equal ;  it  was  not  more  wicked  to 
compel  the  creditor  to  receive  the  one,  than 
the  other.  Policy  no  more  required  this 
extraordinary  interference  in  favor  of  the 
prior,  than  of  the  subsequent  emissions. 
But  it'  would  be  still  more  wonderful,  to 
discriminate  between  continental,  and  state 
bills;  to  afford  what  was  considered  as  a 
protection  to  the  former,  whilst  it  was  with- 
drawn from  the  latter.  This  would  be  to 
presume  a  very  unnatural  preference  in  the 
legislature  to  continental,  over  their  own 
money.  In  short,  if  the  distinction  con- 
tended for  is  to  be  supported,  it  will  be 
incumbent  upon  the  appellees  counsel  to  ad- 
duce  strong  and  irresistible  reasons  for  it. 

Randolph  on  the  same  side.  I  beg  leave 
to  observe  in  addition  to  what  has  been 
said,  that  I  shall  question  the  power  of  a 
Virginia  court  to  enforce  the  penal  laws 
of  Pennsylvania,  or  of  any  other  state.  I 
admit,  that  in  civil  cases,  the  courts  of  one 
country  will  execute  the  judgments,  or  leg- 
islative  acts  of  another ;  but  the  law  in  ques- 
tion is  highly  penal ;  and  is  besides,  so  far 
local,  that  it  only  prevents  the  right  of  re- 
covery in  the  courts  of  that  state,  but  does 
not  abolish  the  debt.  The  principle  which 
is  stated  in  the  case  of  James  v.  Allen, 
Dallas's  Fep.  188,  applies  with  double  force 
to  the  present;  which  depends  upon  the 
penal  laws  of  a  foreign  country. 

I  shall  also  insist,  that  if  the  3d  section 
of  the  act  of  January  1777,  comprehends 
continental  bills,  that  the  requisites  of  the 
act  as  to  making  the  tender,  were  not 
complied  with  by  Copper.  The  debt  in  ques- 
tion was  due  to  three  persons,  not  asso- 
ciated together  as  partners  in  trade,  but  as 
joint  tenants.  The  words  of  the  law  are, 
*4f  any  person  or  persons  shall  refuse," 
from  which  I  understand,  that  to  produce  a 
forfeiture,  the  tender  should  have  been 
made  to  all  three,  since  if  any   one  had  re- 
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ceived  the  money,  it  would  have  avoided 
the  forfeiture ;  and  because  one  refused,  are 
tne  whole  to  lose  the  rights  which  belonged 
to  them? 

In  some  cases,  the  act  of  one,  is  (by  a 
fiction)  presumed  to  be  the  act  of  others, 
though  not  concerned  directly  or  indirectly 
in  it;  but  this  never  happens,  where  such 
a  fiction  is  necessary  for  the  enforcing  of 
a  penalty. 

But   at  all   events,  the  part  of  J.  Warder 

only  (to   whom   the   tender  was  made)  was 

forfeited,    for   it  is   laid  down  in  Co. 

288      I^itt.  *186,  that   a   forfeiture   by   one 

join  tenant   extends  only   to   his  own 

interest. 

L*ee  for  the  appellee.  This  debt  was  con- 
tracted in  Pennsylvania,  and  therefore,  if 
it  hath  been  discharged  by  the  laws  of  that 
state,  it  can  never  be  recovered  in  this. 
Brow.  Ch.  Rep.  376.  The  case  of  James 
and  Allen  does  not  oppose  this  doctrine.  It 
is  in  no  respect  analogous ;  the  insolvent 
law  of  New- Jersey  did  not  extinguish,  or 
discharge  the  demand  of  the  plaintiff;  the 
debt  still  liemained,  and  followed  the  person 
of  the  defendant,  altho'  that  person  had 
been  discharged  from  imprisonment.  It 
was  therefore  no  bar  to  an  action  for  a 
claim  yet  existing  in  another  state.  In 
this  case,  if  I  should  be  correct  in  the  con- 
struction of  the  Pennsylvania  laws,  the 
debt  itself  was  absolutely  discharged.  It  is 
also  to  be  remarked,  that  in  the  case  of 
James  and  Allen,  the  jurisdiction  of  Penn- 
sylvania had  attached  upon  A.llen  before 
his  discharge  in  New-Jersey.  Besides,  by 
the  agreement  made  in  this  cause,  the  judg- 
ment of  the  court  is  to  be  founded  upon  the 
laws  of  that  state.  The  words  of  the  act 
''that  the  creditor  should  be  forever  barred 
from  suing  in  any  court  of  that  state," 
were  tautologous;  for  if  the  debt  was 
discharged  and  forfeited  by  the  tender  and 
refusal,  no  action  could  have  been  main- 
tained. 

I  come  now  to  the  construction  of  those 
laws  which  must  decide  this  question.  The 
ground  work  of  the  argument  for  the  appel- 
lants is,  that  no  discrimination  between  the 
prior  and  subsequent  emi^ions  of  con- 
gress, or  between  continental  and  state  bills 
was  intended.  This  is  mere  conjecture 
unwarranted  as  I '  conceive,  by  any  thing 
growing  out  of  the  laws  themselves.  To 
discriminate  between  the  different  kinds  of 

?aper  money  was  usual  in  all  the  states. 
*hat  the  legislatures  had  such  a  power  is 
not  questioned,  and  if  they  exercised  it,  it 
is  immaterial  what  were  the  motives  which 
led  to  it.  The-e  were  two  modes  of  raising 
money  in  the  United  States,  viz.  by  emis- 
sions, and  by  loans.  It  was  reasonable  to 
expect,  that  when  redemption  should  take 
place,  it  would  be  regulated  by  the  value  of 
the  money  when  it  was  emitted.  This 
has  actually  been  practised  by  congress  as 
to  loan  office  certificates;  and  if  this  rule 
was  a  just  one  in  the  repayment  of  money 
borrowed  from  individuals,  it  was  equally 
so  as  to  money  paid  by  the  United  Skates 
to  individuals,  for  articles  furnished  or 
services  performed  to  the  public.  I  prem- 
ise this,  for  the  purpose  of  shewing,  that 
in  the  contemplation  of  men,  the  different 
periods    at   which    emissions    were    made, 


was  important;  and  it  furnishes 
289  *a  strong  reason  for  the  discrimina- 
tion, which  I  contend  upon  the  just 
construction  of  the  act  of  January  1777,  was 
intended  between  the  emissions  of  conti- 
nental bills  prior  to  that  time,  and  such  as 
might  afterwards  be  made. 

The  legislature  in  this  very  law  discrimi- 
nate between  the  different  sorts  of  their 
own  paper  money;  for  the  3d  section  does 
not  include  all  the  state  money  which  was 
then  current.  At  this  time  the  different 
states  entertained  considerable  jealousies 
with  respect  to  Congress,  and  it  was  hardly 
to  be  expected,  that  they  would  be  so  for- 
ward in  passing  laws  to  support  their 
money,  as  to  furnish  it  with  these  extraor- 
dinary aids  l>efore  it  was  created. 

It  is  contended,  that  the  third  section  of 
this  law,  does  not  comprehend  continental 
bills.  The  court  will  consider  the  whole 
law  together,  without  regarding  the  mode 
in  which  the  entire  subject  is  subdivided 
into  sections.  The  preamble  declares  the 
great  necessity  there  was  for  making  con- 
tinental and  state  bills  a  tender  in  all  pay- 
ments, and  that  they  should  be  alike  taken 
in  discharge  of  debts.  In  pointing  out  the 
means  of  producing  this  likeness,  the  subject 
is  arranged  into  different  sections,  but 
surely  this  cannot  change,  or  affect  the 
spirit  and  intention  of  the  law.  ''Said 
bills**  in  the  third  section,  must  refer  to 
the  bills  which  had  before  been  mentioned, 
and  declared  a  legal  tender ;  and  those  were 
continental  as  well  as  state. 

The  act  of  March  1777,  does  not  in  any 
part  of  it  relate  to  that  of  January  1777 ; 
the  sixth  section  refers  to  the  /200,000,  and 
to  no  other  state  money,  and  as  it  is  ad- 
mitted, that  this  clause  speaks  only  of  a 
tender  at  common  law,  the  legislature  again 
discriminate  between  the  different  kinds  of 
their  own  money. 

Thus  the  laws  stood  at  the  time  the 
act  of  May  1778  was  passed;  at  this 
period,  there  were  emissions  of  con- 
tinental bills  in  circulation,  which  had 
been  made  since  January  1777,  and  which 
of  course,  having  not  been  noticed  in 
that  law,  required  the  aid  of  the  legislature 
to  make  them  a  tender;  for  this  purpose 
only  could  the  3d  section  of  that  law  have 
been  intended. 

It  is  contended,  that  this  law  virtually 
repeals  the  3d  section  of  the  act  of  January 
1777.  Upon  what  rule  of  law  is  this  argu- 
ment founded?  I  have  always  supposed, 
that  if  there  be  two  affirmative  statutes, 
between  which  there  is  no  collision,  that 
the  one  does  not  repeal  the  other.  A  con- 
structive repeal  is  never  to  be  admitted,  if 
by  a  fair  interpretation  of  both  statutes 
they  may  consist  together,  and  both  be 
rendered  effectual.  Now,  there  is  no  in- 
consistency in  confining  the  operation 
290  of  *the  last  law  to  emissions  subse- 
quent to  January  1777,  and  the  first 
to  emissions  prior  to  that  period.  "All  the 
bills  of  credit,*'  in  the  3d  section,  will  then 
mean,  all  such  as  have  not  been  before  pro- 
vided for  by  the  legislature.  Or  if  these 
words  be  so  broad  that  they  must  include 
the  emissions  prior  to  January,  there  may 
be  another  construction  given  to  them, 
without  forcing   us  upon  the  dangerous  ex- 
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periment  (for  such  it  must  always  be  un- 
less warranted  by  absolute  necessity),  of 
repealing  laws  by  implication.  It  was 
doubtful  whether  continental  bills  of  credit 
were  a  tender  at  common  law,  unless  de- 
clared to  be  so  by  an  express  statute.  A 
declaration  of  this  sort  was  even  thought 
necessary  as  to  the  ;f  200,000,  of  state  bills. 
Now,  though  the  act  of  January  1777,  had 
made  a  tender  and  refusal  under  certain 
restrictions  a  forfeiture  of  the  debt,  yet  it 
might  have  been  doubted,  whether  this  had 
made  continental  bills  of  prior  emissions,  a 
tender  at  common  law.  The  intention  there- 
fore of  the  3d  section  of  the  act  of  May 
1778,  if  it  refers  to  all  the  emissions  of  con- 
tinental bills,  might  have  been  to  make  the 
whole  of  them  a  tender  at  common  law. 

All    the   reasoning   on   the  other  side,  to 
prove  that  the  legislature  could  not  have  in 
tended  a  discrimination  between  the  differ 
ent     emissions     of    continental     bills,    is 
answered   by    the  laws  themselves;    for    it 
must  be  admitted,  that  a  tender  and  refusal 
of  the  state   money    emitted  by  resolves  of 
the   late   Assemblies,  and  on  loan,  prior  to 
February  1777,  produced   a  forfeiture  of  the 
debt,  which  was  not  the  case  with  the  emis' 
sion  of  March  1777 ;  and  if  so,  what  reason 
can  be  urged  against  a  similar  discrimina 
tion  between  continental  bills? 

On  the  other  hand,  if  the  act  of  May  1778 
repeals  the  3d  section  of  the  act  of  January 
1777,  great  injustice  would  follow.  It  would 
operate  as  an  ex  post  facto  law,  as  to  those, 
who  after  January  1777,  may  have  sold  their 
estates  on  credit,  under  an  expectation  of 
being  able  with  the  money  to  discharge  the 
debt  they  owed. 

The  case  of  Johnson  and  Hocker,  Dallas's 
Rep.  406,  decided  in  the  Supreme  Court  of 
Pennsylvania,  is  decisive  upon  this  point, 
and  will  be  regarded  by  this  court  as  an 
authority  entitled  to  its  respect ;  I  will  not 
say  it  is  binding  upon  this  court.  But 
since  we  are  discussing  a  question  which 
grows  out  of  Pennsylvania  statutes,  and  it 
is  admitted  that  if  this  very  case  had  been 
decided  in  that  court  it  would  have  bound 
this,  a  decision  of  a  similar  question  in 
that  court  will  be  adopted  here,  unless  it  be 
obviously  wrong.  Much  more  will  it 
291  be  adhered  to,  when  *the  single 
question  is,  the  construction  of  laws 
attended  with  considerable  ambiguity.  Ex- 
traneous circumstances  are  often  called  in 
to  aid  the  interpretation  of  doubtful  stat- 
ute, and  the  rights  drawn  from  thence 
must  have  been  more  clear  to  a  Pennsyl- 
vania court,  than  they  can  be  to  the  courts 
of  any  other  state.  Having  said  thus  much 
for  the  decision,  which  1(9  complete  upon 
the  .very  point  in  discussion,  I  have  only 
to  add,  that  this  book  is  considered  as  au- 
thoritv  in  the  Pennsylvania  courts,  and  as 
such  will  be  respected  in  this  court. 

It  is  contended,  that  this  court  will  not 
execute  the  penal  laws  of  other  states ;  be 
it  so.  But  there  is  a  wide  difference  be- 
tween an  action  instituted  to  enforce  a 
penalty,  and  a  defence  which  goes  to  avoid 
the  paymeiit  of  a  debt,  extinguished  by  the 
operation  of  existing  laws. 

It  is  said,  that  the  tender  ought  to  have 
been  made  to  all  the  obligees.  When  the 
legislature  speak  of  a  tender  properly  made  | 


they  use  a  technical  term,  which  for  its  ex- 
planation must  be  referred  to  the  common 
law ;  the  consequences  only  are  statutary. 
Now  we  all  know,  that  at  common  law,  a 
tender  to  one  of  three  joint  obligees  is  suffi- 
cient, and  a  refusal  by  one,  suspends  the 
interest  as  to  all. 

It  is  admitted  by  Mr.  Randolph,  that  a 
tender  to  one  would  be  a  discharge  as  to- 
the  interest  of  that  one;  if  so,  all  mnst.be- 
discharged,  because  that  one  could  not  join 
in  the  action  if  his  interest  were  gone,  and 
it  is  clear,  that  the  other  two  could  not 
maintain  the  action  whilst  the  other  was 
alive.  In  cases  of  joint  debts  or  duties,  the 
act  of  one  is  the  act  of  all ;  payment  to  one 
is  payment  to  all,  and  so  too  is  the  refusal 
of  one,  the  refusal  of  all. 

Randolph. — I. shall  consider  this  question 
under  three  heads. 

1.  If  the  act  of  January  1777  be  penal,  as 
I  shall  endeavov  to  prove  it  is,  it  ought  not 
to  be  executed  now,  and  here. 

2.  Under  the  just  construction  of  the  act 
of  January  1777,  continental  bills  are  not 
comprehended  in  the  third  section. 

3.  If  comprehended  the  forfeiture  there 
contemplated,  is  done  away  by  the  subse- 
quent laws. 

I.  The  principle,  that  the  courts  of  one 
country  will  not  execute  the  penal  laws  of 
another  is  not  denied.  But  it  is  said  that 
the  attempt  made  by  the  defendant  is  notto> 
enforce  a  penalty,  but  to  avoid  the  payment 
of  a  debt  discharged  by  force  of  a  statute. 
Substantially,  it  is  the  same  thing.  Sup- 
pose that  instead  of  abolishing  the 
debt,  a  penalty  equal  to  the  same 
292  *amount  had  been  denounced,  in  case 
of  tender  and  refusal.  What  differ- 
ence would  there  be  between  an  attempt  to 
enforce  this  penalty,  and  a  defence,  which 
claims  the  benefit  of  a  forfeiture  of  the 
whole  debt.  In  both  cases  there  is  a  pen- 
alty ;  in  both  the  court  is  called  upon  to  give 
it  effect.  Suppose  the  punishment  de- 
nounced upon  the  refusing  creditor  had 
been  attainder  or  outlawry ;  would  this  court 
have  sustained  such  a  plea  in  bar  of 
Warders  suit?    It  surely  would  not. 

This  is  a  personal  action,  and  in  its 
nature  fugitive;  it  is  not  fixed  to  the  soil  of 
Pennsylvania,  but  may  be  sued  for  aoj 
where.  Suppose  the  creditors  and  debtors 
had  been  citizens  of  Virginia,  and  being  in 
Pennsylvania,  the  tender  and  refusal  had 
there  taken  place.  It  is  clear  that  it  could 
not  have  been  pleaded  as  a  bar  to  this  suit, 
although  Mr.  I/ee's  argument  would  lead  to 
a  different  conclusion.  I  admit,  that  War- 
der's remedy  was  gone  in  a  Pennsylvania 
court,  but  his  right  was  not  extinguished  ; 
for  if  it  were,  why  does  this  act  give  the 
debtor  a  remedy  to  recover  his  bond  from 
the  creditor?  It  could  be  for  no  other  rea- 
son, than  because  the  legislature  supposed 
there  remained  a  latent  right  which  mig-ht 
be  asserted  in  some  other  country.  If  I  am 
correct  in  this,  the  case  of  James  and  Allen 
(so  far  as  that,  or  any  other  decision  of  a 
Pennsylvania  court  can  be  considered  as 
authority  here)  is  in  point. 

It  is  contended,  that  the  clause  of  the  law 
which  ousts  the  right  to  sue  in  the  courts 
of  Pennsylvania  was  tautologous.  If  so, 
there    is    nothing   else   in   the  law   which 
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i^ould  give  to  a  tender  and  refusal  any  other 
•eifect  than  a  tender  at  common  law.  The 
agreement  made  at  the  trial  of  this  cause 
refers  not  only  to  the  Pennsylvania  acts  of 
Assembly,  but  leaves  the  case  open  to  the 
operation  of  general  law. 

The  case  of  Johnson  and  Hocker  is  con- 
sidered as  conclusive.  As  authority,  I  deny 
it.  It  is  the  decision  of  a  court,  which  tho' 
supreme  in  name,  is  but  subordinate  in 
fact.  The  judgments  of  that  court  were 
subject  to  revision  in  a  Superior  Court, 
and  this  very  case  may  have  been  reversed 
for  any  thing  that  we  know  to  the  contrary ; 
for  the  decision  was  made  in  1789,  and 
there  are  no  reports  of  cases  in  the  High 
•Court  of  £rrors  and  Appeals,  since  the  year 
1788.  Neither  can  I  agree,  that  that  court 
had  more  lights,  or  was  from  its  situation 
more  competent  to  decide  upon  the  con- 
.struction  of  a  Pennsylvania  statute,  than 
this  or  any  other  court  of  equal  ability 
would  be. 

I  come  2dly,  to  the  construction  of  the 
-act  of  January  1777.  The  2d  section  of  the 
law  does  no  more  than  establish 
293  the  currency  *of  the  continental  bills. 
It  is  contended,  that  the  3d  section  is 
-connected  with,  and  operates  upon  the  2d. 
That  two  distinct  sections  of  a  statute 
which  is  to  be  liberally  construed,  may  be 
connected  and  melted  together,  I  do  not 
deny.  But  it  is  otherwise  in  laws  which 
impose  penalties  and  forfeitures.  Suppose, 
that  instead  of  the  forfeiture  spoken  of  in 
^he  3d  section,  it  had  been  line  and  im- 
prisonment ;  would  not  the  court  have  been 
tied  down  to  a  strict  construction,  and 
would  it  have  been  proper  to  go  out  of  one 
section  into  another,  for  the  -  purpose  of 
hunting  after  penalties? 

The  3d  section  begins  by  declaring,  '*that 
state  bills  shall  be  considered  as  a  legal 
tender,  and  shall  be  received  in  payment 
of  debts  according  to  the  sum  specilRed  in 
said  bills."  What  bills?  Why  .surely  state 
bills,  because  the  value  of  continental  bills 
liad  been  fixed  by  the  2d  section.  When  ihe 
law  goes  on  to  speak  of  a  refusal  of  said 
bills,  it  must  necessarily  apply  to  state 
bills,  which  were  clearly  meant  before,  and 
were  alluded  to  in  the  same  clause. 

For  this  discrimination,  (which  I  think 
-was  intended,)  a  sufficient  reason  may  be 
assigned.  The  state  bills  had  been  issued 
under  the  regal  government,  and  fortified 
by  taxes  for  their  redemption ;  this  was  not 
the  case  with  the  continental  money.  The 
superior  value  of  the  state  money  wasafter- 
-wards  acknowledged  by  the  legislature, 
w^hen  they  passed  a  law  to  prevent  that 
money  from  being  locked  up,  and  preserved 
•on  account  of  its  supposed  value  over  other 
state  money. 

But  if  the  3d  section  do  extend  to  conti- 
nental bills,  I  insist,  that  the  requisites  of 
the  law  have  not  been  complied  with.  I 
object  that  the  tender  was  made  to  one  of 
the  obligees  only;  it  is  answered,  that  at 
common  law,  a  tender  to  one  is  a  tender  to 
ally  and  that  so  it  must  be  under  this  stat- 
ute. 

I  admit  the  principle,  if  the  bond  be  in 
Ihe  possession  of  the  obligee  to  whom  the 
tender  is  made,  but  I  deny  the  conclusion 
^veti  if  this  fact  appeared.     Where  a  tender 


and  refusal  is  to  produce  a  forfeiture  of  the 
debt,  the  act  of  one  is  not  binding  upon  all. 
If  it  be,  I  am  at  a  loss  to  understand  the 
meaning  of  the  words  ** person  or  persons*' 
connected  with  what  follows,  '  *that  he,  she 
or  they  shall  be  barred  from  suing*'  Ac.  I 
admit  that  payment  to  one,  would  be  pay- 
ment to  all,  for  that  would  be  a  satisfaction 
of  the  debt;  payment  could  not  be  made  to 
all.  But  where  a  forfeiture  was  to  be  the 
consequence  of  a  refusal,  the  tender  ought 
to  have  been  made  to  all,  because  if  one 
refused,  another  might  not,  and 
294  thereby  the  forfeiture  *might  have 
been  saved.  It  is  said,  that  if  one  be 
barred,  the  others  cannot  sue.  This  is  not 
admitted.  If  one  obligee  be  outlawed  or 
attained,  the  others  may  sue. 

The  next  law  which  I  shall  consider  is, 
that  which  passed  on  the  23*1  of  March  1778, 
page  115  of  the  Pennsylvania  laws,  and 
which,  tho'  not  stated  in  the  pleadings, 
may  be  referred  to  under  the  agreement.  At 
this  time,  there  were  three  sorts  of  state 
money  current  in  Pennsylvania:  1st,  the 
emissions  by  resolves  of  the  late  Assem- 
blies, during  the  proprietary  government; 
2d,  emissions  on  loans  by  the  act  of  Assem- 
bly of  the  26th  of  February  1773,  which  was 
also  during  the  former  government;  and. 
3dly,  the  emission  of  the  20th  of  March 
1777. 

The  two  first  classes  are  called  in  by  the 
law  under  consideration,  and  are  to  be  ex- 
changed for  the  emissions  of  the  3d  class. 
Of  course,  there  was  no  state  mouey  remain- 
ing in  circulation  except  the  /200,000,  and 
none  which  could  be  tendered  under  the  act 
of  January  1777.  Would  it  not  be  wonderful 
then,  that  the  legislature  should  leave  the 
continental  bills  under  the  operation  of  the 
act  of  January  1777,  strengthened  and  sup- 
ported by  forfeitures,  and  permit  their  own 
to  languish  under  the  less  efficient  qualities 
of  a  tender  at  common  law?  The  legisla- 
ture supposing,  that  continental  money  was 
assisted  only  by  the  second  section  of  the 
act  of  January  1777,  do  by  the  joint  opera- 
tion of  this  law  and  that  of  March  1777, 
place  all  the  state  money  upon  the  same 
footing  with  the  continental.  And  having 
done  this,  the  act  of  January  1777,  was  no 
longer  necessary,  and  is  repealed  by  that 
part  of  the  law  now  under  consideration, 
which  repeals  **each  and  every  of  the  acts 
of  General  Assembly  by  which  the  state 
money  issued  by  the  legislative  authority  of 
Pennsylvania  under  the  authority  of  the 
crown  of  Great  Britain,  or  any  part  thereof 
had  been  made  current." 

3d  point.  But  if  this  be  not  the  opera- 
tion of  those  laws,  and  if  the  3d  section  of 
the  act  of  January  1777  does  refer  to  the 
2d,  then  I  contend,  that  the  act  of  May  1778, 
does  completely  repeal  so  much  of  it  as 
makes  a  tender  and  refusal  of  any  conti- 
nental money  a  forfeiture  of  the  debt.  The 
words  of  the  law  are  general ;  if  a  discrimi- 
nation between  prior  and  subsequent  emis- 
sions had  been  intended,  it  could  easily 
have  been  expressed.  The  4th  clause  is  a 
proof  that  the  legislature  knew  how  to  limit 
their  expressions  to  posterior  emissions 
when  they  wished  to  do  so.  But  if,  as  I 
have  before  contended,  the  act  of  March 
1778   repealed   that   of   January   1777,  then 
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we  perceive  a  sufBcient  reason  for  the  gen- 
eral  expression    used   in   the  act   of   May 
1778. 

295  *ROANE,  J.— This  contract  having- 
been  made  in  Pennsylvania,   without 

a  view  to  a  performance  in  any  other  state, 
the  agreement  made  upon  the  trial  of  the 
cause  referring  to  those  laws,  was  an  act  of 
supererogation,  and  entirely  unnecessary, 
for  it  is  clear,  that  the  laws  of  that  country 
where  a  contract  is  made  must  govern  the 
fate  of  it. 

The  rule  which  I  have  just  mentioned  is 
laid  down  in  the  case  of  Robinson  v.  Bland 
2  Burr.  1679,  and  is  well  explained  and  illus- 
trated in  Fonblanque's  excellent  treatise  on 
equity  2  vol.  page  443. 

It  is  true,  that  the  laws  of  one  country, 
have  not  in  themselves  an  extra  territorial 
force  in  any  other ;  "but  by  the  general  as- 
sent of  nations,  they  are  always  regarded 
in  contracts  formed  there. 

A  distinction  however  is  attempted  in 
this  case,  under  the  idea,  that  this  is  a 
penal  law,  and  that  the  courts  of  one  country 
will  never  execute  the  penal  laws  of  another. 
The  principle,  is  true,  but  inapplicable. 
The  law  of  1777,  points  out  a  mode  of  dis- 
.charging  debts  different  from  that  which  is 
customary ;  it  may  produce  an  injury,  but  it 
is  not  therefore  penal.  The  case  cited  from 
Brow.  Ch.  Rep.  376  is  in  principal  like  this. 
Payment  in  depreciated  paper  money  was  a 
penalty  (under  this  interpretation  of  the 
word),  in  South  Carolina,  beyond  what  ex- 
isted in  England ;  yet  the  lex  loci  prevailed. 
The  only  difference  between  that  and  this 
case  is,  that  in  that,  the  loss  was  partial,  in 
this  total,  but  the  principle  is  precisely 
the  same. 

We  are  now  to  enquire,  how  the  law  of 
Pennsylvania  stands  upon  this  subject. 
The  act  of  January  1777,  in  the  preamble 
declares,  ''that  the  emissions  of  continen- 
tal and  state  bills  ought  to  be  alike  taken 
in  discharge  ofdebts"&c.  To  effect  this,  it 
was  necessary  to  make  them  alike  in  all 
those  qualities,  which  were  any  ways  con- 
nected with  the  payment  of  debts.  If  re- 
ceived by  the  creditor,  they  were  alike  a 
discharge  of  so  much  of  the  debt.  But  if 
a  tender  and  refusal  of  continental  money, 
was  not  a  discharge  of  the  debt,  it  was  not 
alike  taken  with  state  money,  because  if 
state  money  had  been  tendered  and  refused, 
the  debt  would  have  been  discharged. 

The  3d  section  declares  ''that  the  state 
money"  there  described  "shall  in  like  man- 
ner be  a  legal  tender  and  be  received  in 
payment  of  all  debts  as  aforesaid"  &c. 
Now  the  two  descriptions  of  money  would 
not  be  alike  in  their  tenderable  qualities,  if 
the  refusal  of  one  discharged  a  debt,  and 
the  other  did  not.  So  that,  if  the  words 
"said  bills"  in  the  next   sentence,  do 

296  not  *refer  to  continental  bills,  j'ct  by 
assigning   certain   qualities   to   state 

bills,  they  at  once  attach  to  continental 
bills,  which  it  is  declared  are  to  be  alike 
taken  in  discharge  of  debts,  and  to  be  in 
like  manner  a  legal  tender. 

But  the  6th  section  of  the  law  clears  the 
question  of  all  doubt  as  to  the  operation  of 
the  3d  clause,  upon  continental  bills.  It 
declares,   "that    where  any   person   stands 


bound  to  pay  sterling  mon^^y,  the  creditor 
shall  receive  continental  bills  of  credit,  or 
state  bills  in  payment  thereof  at  a  particu- 
lar rate,  if  tendered  as  aforesaid,  and  on 
refusal  thereof,  shall  be  deemed  and  taken 
to  be  within  the  meaning  of  this  act  in 
cases  of  refusal  of  the  bills  of  credit  in 
tender  as  aforesaid."  And  there  can  be  no 
doubt,  but  that  the  clear  scope  of  the  law 
was  to  assimilate  continental  to  state  bills 
in  their  tenderable  quality. 

The  next  question  is,  was  this  act  in 
force  at  the  time  the  tender  was  made. 

It  is  argued  by  the  appellant's  counsel, 
that  the  generality  of  the  expressions  in 
the  3d  section  of  the  act  of  May  1778,  oper- 
ated a  virtual  repeal  of  the  act  of  January 
1777,  so  far  as  it  related  to  a  tender  and  re- 
fusal of  continental  bills,  producing  a  for- 
feiture of  the  deot.  It  is  contended,  that 
the  legislature  began  then  to  acknowledge 
the  injustice  of  the  act  of  January  1777. 
Yet  in  March  1778,  when  it  was  equally 
discernable,  the  legislature  only  repeal  the 
law  as  to  state  bills. 

Every  rule  of  construction  is  opposed  to 
the  argument  of  the  appellant's  counsel 
upon  the  operation  of  the  3d  clause  of  the 
act  of  May  1778.  The  court  will  never 
favor  the  repeal  of  a  law  by  implication. 
4  Bac.  Ab.  638. 

If  there  be  two  affirmative  statutes  upon 
the  same  subject,  the  one  does  not  repeal 
the  other,  if  both  may  consist  together,  and 
we  ought  to  seek  for  such  a  construction  as 
will  reconcile  them  together. 

The  words  all  the  bills  of  credit,  must  be 
confined  to  such  as  had  not  been  before 
provided  for  consistently  with  the  intention 
of  the  legislature ;  and  these  were,  the  emis- 
sions subsequent  to  the  29th  of  January 
1777.  By  this  Interpretation  of  the  words, 
all  the  laws  are  reconciled,  and  we  avoid 
the  necessity  of  an  implied  repeal,  which 
if  it  had  been  intended,  we  ought  reason- 
ably to  suppose  it  would  have  been, ex- 
pressed. The  words,  "all  the  bills  of 
credit,"  in  the  case  of  Johnson  and  Hooker, 
were  not  considered  as  producing  the  effect 
which  has  been  contended  for;  and  though 
I  do  not  consider  myself  bound  by  that  de- 
cision, yet  the  authority  of  it  is  entitled  to 
respect,  and  fortifies  my  construction  of  the 

laws. 
297  *Upou  the  whole,  I  think   the  judg- 

ment should  be  affirmed. 

CARRINGTON,  J.— The  only  question 
arises  out  of  the  construction  of  the  laws  '^f 
Pennsylvania,  which  must  assuredly  govern 
this  contract,  as  it  was  formed  in  that  state, 
and  discharged  there,  if  it  be  discharged  at 
all.  I  have  read  with  attention,  and  have 
considered  all  the  laws  of  that  state  upon 
this  subject,  and  I  entirely  concur  with  the 
judge  who  has  preceded  me,  in  the  con- 
struction and  operation  of  them.  The  ap- 
pellee having  conformed  to  the  lav?  of 
January  1777,  he  must  enjoy  such  benefits 
as  that  law  gave  him,  unless  he  waa  de* 
prived  of  them  by  subsequent  laws.  In 
March  1778,  the  legislature  call  those  emis- 
sions which  had  been  made  a  legal  lender 
by  the  act  of  January  1777,  and  a  refusal  of 
which,  was  declared  to  be  a  forfeiture  of 
the  debt  but ;  they  do  not  expressly,  or  by 
implication    repeal   that  law,  except  as  to> 
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such  emissions.  The  legislature  so  far 
from  discovering  a  disposition  to  relax  at 
this  early  period,  emitted  more  money  as 
late  as  April  1781,  and  declared  it  a  legal 
tender.  The  first  law  which  operated  a  re- 
peal of  the  act  of  January  1777,  passed  in 
1781. 

It  is  contended,  that  the  act  of  May  1778 
virtually  repealed  it.  If  the  two  laws  may 
be  reconciled,  a  constructive  repeal  is  in- 
admissible, and  that  they  may  be,  has  been 
already  demonstrated  by  the  judge  who  has 
given  his  opinion.  The  case  of  Johnson 
and  Hocker,  is  expressly  in  point,  and  ac- 
cords entirely  with  my  sentiments  upon 
this  subject. 

The  operation  of  the  act  of  January  1777, 
upon  this  case,  has  been  denied,  under  an 
idea,  that  it  is  penal,  and  consequently,  not 
to  be  enforced  by  the  courts  of  this  Utate. 
But  the  appellee  in  this  case  is  not  in  pur- 
suit of  a  penalty,  and  does  not  ask  the  aid 
of  the  court  to  enforce  it.  He  protects 
himself  from  the  claim  of  the  appellants, 
by  pleading  a  discharge  by  the  laws  of 
another  state  having  competent  power  over 
the  subject.  I  confess  that  the  opinion  of 
judge  Shippen,  in  the  case  of  James  and 
Allen,  appears  an  extraordinary  one  to  me ;  I 
cannot  discover,  how  the  demand  in  that 
case  could  be  considered  as  local.  The 
judgment  in  New-Jersey,  did  in  my  mind 
completely  extinguish  the  original  claim ; 
for  suppose  the  debt  had  been  due  by  bond, 
the  bond  would  of  course  have  been  filed  in 
the  cause,  and  tho'  an  action  of  debt  might 
have  been  maintained  upon  the  judgment, 
yet  surely  it  could  not  have  been  upon  the 
original  debt,  which  was  merged  in  the 
judgment. 

As  a  payment  to  one  is  a  payment  to  all 

the   joint  obligees,  so  it    is  clear,    that   a 

tender  to  one  is  a  tender  to  all ;  for  if 

298      this  *were    not  the   case,  it  would  be 

almost   impossible    to    make    a   valid 

tender,  where  there  were  many  obligees. 

As  to  the  hardship  of  this  case,  we  have 
nothing  to  do  with  it.  The  state  has  got 
two  thirds  of  the  money,  and  it  would  be 
equally  hard,  if  not  more  so  upon  the 
debtor,  if  he  were  now  obliged  to  pay  the 
whole  again. 

The  PRESIDENT.  Though  very  much 
indisposed,  I  will  endeavor  to  state  the 
grounds  of  the  opinion  which  I  am  to  give. 
The  question  is,  whether  the  tender  and 
refusal  in  the  present  case,  produced  a  for- 
feiture of  the  debt  according  to  the  laws  of 
Pennsylvania,  or  whether  it  operated  only 
as  a  tender  at  common  law,  to  stop  the  in- 
terest until  again  demanded. 

But  before  I  consider  the  case  upon  its 
merits,  I  will  endeavor  to  clear  it  of  some 
preliminary  objections  made  by  the  counsel. 
The  first  was,  that  the  act  of  January  1777, 
should  not  be  regarded  by  us,  because  it  is 
penal,  so  far  as  it  relates  to  the  tender  and 
forfeiture. 

It  seems  to  be  admitted  on  all  hands,  that 
in  cases  of  contracts,  the  laws  of  a  foreign 
country  where  the  contract  was  made,  must 
govern.  The  same  principle  applies,  tho* 
with  no  greater  force,  to  the  different  states 
of  America;  for  though  they  form  a  confed- 
erated government,  yet  the  several  states 
retain  their  individual    sovereignties,    and 


with  respect  to  their  municipal  laws  are  to 
each  other  foreign. 

But  this  is  called  a  penal  law.  It  may 
deserve  very  hard  names,  but  it  cannot  be 
called  penal.  It  is  not  for  us  to  justify  the 
morality  of  the  law,  but  to  understand 
clearly  the  legislative  will  and  to  execute  it. 
If  the  law  had  subjected  the  creditor  to  a 
penalty  for  his  refusing  to  receive  the 
money,  and  the  debtor  were  now  prosecuting 
him  to  recover  it,  the  principle  contended 
for,  which  I  admit  to  be  correct,  would  then 
apply.  But  it  is  the  creditor  who  sues,  and 
the  defendant  pleads  a  discharge  of  the  debt 
which  is  the  foundation  of  the  action,  un- 
der the  laws  of  that  country,  where  the 
contract  was  made.  It  is  no  more  penal, 
than  the  act  of  limitations,  the  bankrupt 
laws  or  the  like.  The  decision  in  the  case 
of  Johnson  and  Hocker  is  upon  the  very 
point,  and  is  complete.  Being  however  a 
single  case,  and  subject  to  revision,  it  has 
not  the  authority  of  a  determination  of  the 
supreme  judiciary  of  that  state,  and  would 
not  perhaps  be  considered  even  there  as 
absolutely  binding;  but  it  may  with  pro- 
priety be  referred  to  for  illustration,  and  as 
such,    is   entitled   to   the    respect    of   this 

court. 
299  *Upon  the  merits.  The  first  objec- 
tion made  by  the  appellant's  counsel 
is,  that  the  3d  section  of  the  act  of  January 
1777,  must  be  confined  to  state  .bills  only ; 
that  the  words  ''said  bills'*  refer  to  them 
as  the  next  antecedent.  However  this  may 
be  according  to  the  strict  rules  of  gram- 
matical construction,  it  is  not  the  correct 
rule  of  interpreting  a  statute.  To  get  at 
the  meaning  of  the  legislature,  we  are  not 
confined  to  the  order  of  the  sentences,  but 
must  take  into  view  the  whole  law.  The 
legislature  have  said  enough  to  shew,  that 
their  intention  was  to  place  continental  and 
state  bills  upon  the  same  ground.  The  2d 
section  makes  the  former  current,  and  re- 
ceivable in  payments  and  discharge  of  debts. 
The  3d  declares,  that  states  bills  shall  in  like 
manner  be  a  legal  tender,  and  be  received 
in  payment.  Then  tollows  the  effect  of  a 
tender  and  refusal,  and  the  words,  ''any  of 
the  said  bills'*  comprehend  each  class  be- 
fore mentioned,  and  cannot  be  confined  to 
any  one  of  them.  It  is  to  be  remarked, 
that  in  the  13th  and  14th  sections  of  the 
same  law,  the  former  of  which  declares  the 
penalties  for  refusing,  and  the  latter  for 
counterfeiting  the  money,  the  same  expres- 
sion ("any  of  the  said  bills*')  is  used. 
Although  the  subject  is  divided  into  sec- 
tions, I  have  no  doubt,  but  that  the  spirit, 
as  well  as  the  just  exposition  of  the  words 
of  the  law  comprehends  continental,  as 
well  as  state  bills,  in  the  clause  which 
respects  the  forfeiture.  The  reason  for 
dividing  the  subject  into  sections  is  obvious ; 
the  second  describes  at  what  rate  continen- 
tal dollars,  should  be  estimated  in  shillings 
and  pence,  which  was  not  necessary  as  to 
state  bills. 

We  are  next  to  enquire,  if  this  law  be 
repealed  expressly,  or  by  implication?  The 
act  of  March  1777,  directs  an  emission  of 
;^200,000,  and  declares  it  a  legal  tender.  It 
was  of  course,  a  tender  only  at  common 
law.  The  10th  section  of  this  law  declares, 
"that  all  bills  emitted  before  the  1st  of  July 
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1759,  shall  not  pass  in  payment  of  any  debt 
or  demand,  except  for  taxes  Ac."  but  not 
a  word  is  said  respecting  continental  bills, 
yet  it  was  contended  at  the  bar,  that  the 
words,  all  bills,  operates  a  repeal  of  the  act 
of  January.  The  rule  is,  that  where  there 
are  two  affirmative  statutes,  if  they  do  not 
conflict  with  each  other,  the  latter  does  not 
repeal  the  former.  Repeals  by  implication 
are  never  favored  by  courts.  What- 
ever apparent  inconsistencies  may  ap- 
pear in  the  declarations  of  the  legisla- 
tive will,  yet  it  is  not  decent  to  presume 
that  they  would  change  their  mind  upon 
the  subject,  without  saying  so  in  express 
terms.  But  if  the  two  laws  are  abso- 
lutely in  opposition  to  each  other, 
300  *then  since  the  latter  will  prevail,  the 
former  must  of  necessity  be  consid- 
ered as  being  altered.  If  however  there  be 
different  subjects  for  the  two  laws  te  oper- 
ate upon,  there  is  no  inconsistency,  and 
consequently  no  necessity  for  presuming  a 
repeal.  Now  apply  these  principles  to  the 
present  case.  Continental  and  state  bills, 
were  the  subject  of  the  first  law ;  that  law 
may  still  subsist  in  all  its  force  as  to  the 
former,  without  in  the  least  conflicting 
with  the  act  of  March  1777,  which  is  con- 
fined to  states  bills.  The  same  observa- 
tions apply  to  the  act  of  March  1778;  it 
applies  to  state  bills  altogether,  and  was 
intended  to  destroy  the  preference,  which 
the  regal  money  had  obtained  over  that 
emitted  by  the  state.  In  the  same  manner 
is  the  act  of  May  1778  to  be  interpreted, 
which  speaks  expressly  of  continental  bills. 
There  were  emissions  prior,  and  others  sub- 
sequent to  January  1777.  The  former  were 
provided  for  by  that  act ;  the  latter  were 
nc  t.  This  law  then  may  with  propriety, 
and  with  great  reason  be  applied  to  the 
subsequent  emissions,  by  which  the  neces- 
sity of  an  implied  repeal  of  the  first  law  is 
avoided. 

But  it  is  contended,  that  if  the  act  of 
January  1777,  was  in  force  in  March  1780, 
the  tender  was  not  made  conformably  with 
the  requisites  of  that  law :  that  it  ought  to 
have  been  made  to  all  the  obligees.  As  a 
payment  to  one  is  a  payment  to  all,  it  as 
certainly  follows,  that  a  tender  to  one  is  a 
tender  to  all.  So  a  release  by  one,  binds 
the  whole.  There  were  four  days  of  grace 
allowed,  in  which  time  the  obligee,  to 
whom  the  tender  was  made,  might  have 
consulted  with  the  others. 

Upon  the  whole,  I  concur  with  the  rest  of 
the  court,  that  the  debt  in  question  was 
discharged  by  the  tender  and  refusal,  and 
therefore,  * 

The  judgment  must  be  affirmed. 


Young  V.  Skipwith. 

October  Term,  1796. 

Decree— PIml*— Case  at  Bar.— A  decree.dlrectlnff  the 
surveyor  to  make  partition  of  a  tract  of  land,  and 
to  make  report.  Is  not  final,  and  cannot  be  ap- 
pealed from. 


^Decree— Pinal.— A  decree  is  not  final,  unless  the 
cause  itself  has  been  thereby  terminated  in  the 
court  below.  The  principal  case  is  c.lted,  in  support 
of  this  rule,  in  Cocke  v.  Gilpin.  1  Rob.  86;  State  v. 
Hays,  80  W.  Va.  119,  3  S.  E.  Rep.  184;  Ryan  v.  McLeod, 
^  Gratt.  878;  Templeman  v.  Steptoe,  1  Munf.  868; 


This  was  an  appeal  from  a  decree  of  the 
High  Court  of  Chancery,  wherein  the  ap- 
pellee was  plaintiff.  The  suit  was  brought 
for  a  specific  execution  of  an  agfree- 
301  ment,  *whereby  the  defendant  was  to 
purchase  a  tract  of  land  on  the  joint 
account  of  himself  and  the  plaintiff;  the 
prayer  of  the  bill  was  for  a  partition  of  the 
land  according  to  certain  boundaries  agreed 
upon  by  the  parties,  and  for  a  conveyance. 
The  court  of  chancery  decreed  in  favor  of 
the  plaintiff,  and  directed  the  surveyor 
of  the  county  to  run  a  line  of  division,  and 
to  report  the  quantity  of  land  on  each  side 
thereof. 

After  a  very  lengthy  argument  in  this 
court  upon  the  merits  of  the  case,  the  court 
dismissed  the  appeal,  as  being  prematurely 
prayed  before  the  final  decree  and  remanded 
the  cause  to  the  court  of  chancery. 


Booth's  Executors  v.  Armstrong. 

October  Term.  1796. 

Verdict-Certainty— Plea   of    Plene   AdmlnlBtrsvit'^- 

Csse  at  Bar. -The  defendant  pleaded  a  special 
plene  adminlstravit.  and  that  he  hath  not.  nor  had 
any  foods,  &c.  except  to  a  certain  ralue,  which 
were  not  sufficient  to  satisfy  the  Judarments 
mentioned  in  the  plea.  Replication,  that  the 
defendant  hath  and  had.  &c.  ffoods.  &c  more 
than  sufficient  to  satisfy  the  said  judgments, 
whereof  he  could  have  satisfied  the  plaintiff.  Ver- 
dict '*for  the  debt  in  the  declaration  mentioned." 
This  is  insufficient:  the  verdict  ouffht  to  have 
found  that  the  defendant  had  foods,  Ac  more 
than  sufficient  to  satisfy  the  Judgments,  whereof 
'  he  could  have  satisfied  the  plaintiff,  or  the  value 
of  the  assets,  if  t^ey  were  not  sufficient. 

This  was  an  appeal  from  a  judgment  of 
the  District  Court  of  Winchester.  It  was 
an  action  of  debt,  brought  by  the  appellee, 
upon  a  bond  given  by  the  testator.  Plea, 
setting  forth  sundry  judgments  obtained 
against  the  defendant,  and  '*that  he  hath 
fully  administered,  all  the  goods  of  the  tes- 
tator which  had  come  to  his  hands  to  be 
administered,  and  that  he  hath .  not,  nor 
had  &c.  any  goods  &c.  except  the  value  of 
^133:  3:  3,  which  are  not  su£ficient  to  sat- 
isfy the  said  judgments"  &c.  Replication, 
**that  the  defendant  hath,  and  on  the  day 
of  commencing  this  suit  had  divers  goods 
&c.  more  than  su£ficient  to  satisfy  the  said 


Alexander  v.  Coleman,  6  Munf.  340;  Thorntons  v. 
FitzhuflTh.  4  LeiflTh  218. 

In  this  connection,  the  principal  case  is  further 
cited  with  approval  in  Roy  all  v.  Johnson,  I  Rand. 
427:  Grymes  v.  Pendleton,  1  Call  54;  Manion  v.  Fahy. 
11  W.  Va.  498. 

See  foot-notes  to  Grymes  v.  Pendleton.  1  Call  M: 
Fleming  v.  Boiling.  8  Gratt.  292;  Vanmeter  v.  Van- 
meters.  S  Gratt.  148.  and  noto«  referred  to  therein. 

tVerdict— Certainty— Ple«  of  Plene  Admlnlstrsytt- 
A  verdict,  upon  the  plea  of  plene  odminiHravit,  must 
ascertain  the  amount  of  assets  in  the  hands  of  the 
executor,  to  enable  the  court  to  pronounce  jadg- 
mentupon  the  verdict. 

The  principal  case  is  cited.  In  support  of  this  prop- 
osition, in  Fairfax  v.  Fairfax,  5  Cranch  21:  Gardner 
V.  Vldal,6Rand.  107;  Gordonv.JusUces  of  Frederick. 
1  Munf.  14. 

See,  In  accord,  Eppes  v  Smith,  4  Munf.  4W;  Rosrers 
V.  Chandler,  3  Munf.  66;  Sturdlvant  v.  Raines.  I 
Lelsrh481.  S^e  footnote  to  Richards  v.  Tabb.  I  Call 
522. 

Executors  and  Administrators— Plea  off  Plene  Adalfl- 
Istravlt.— The  principal  case  is  cited  in  Gordon  r. 
Justices.  1  Munf.  12,  for  the  proposition  that  if  the 
executor  or  administrator  plead  either  a  general  or 
special  plene  adnUnietravit,  he  is  only  liable  to  the 
amount  of  the  assets  proved  to  be  in  his  hands. 
See  generally,  monographic  note  on  ''Executors  and 
Administrators'*  appended  to  Rosser  v.  DeprlesL  5 
GratL  6. 
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judgments  in  the  said  plea  mentioned, 
whereof  he  could  have  satisfied  the  plaintiff 
for  his  debt  aforesaid.*' 

The  verdict  was  in  the  following'  words 
viz:  we  of  the  jury  find  for  the  plaintiff, 
the  debt  in  the  declaration  mentioned,  and 
one  penny  damages.  Judgment  de  bonis 
testatoris  &c.  &c.  si  non  the  costs  de  bonis 
propriis. 

Wickham  for  the  appellant.  It  is  clear 
law,  that  upon  a  special  or  general  plene 
administravit,  it  is  necessary,  that  the 
jury,  if  they  find  for  the  plaintiff,  should 
ascertain  the  amount  of  the  assets.  This 
verdict  finds  only  that  the  truth  of  the 
issue  is  with  the  plaintiff,  but  it  does  not 
ascertain  the  value  of  the  assets  nnadmin- 

istered. 
302  ^Marshall  for  the  appellee.     I  shall 

not  controvert  the  doctrine  stated  by 
Mr.  Wickham,  with  this  qualification  that 
if  the  jury  find  assets  sufiScient  to  satisfy 
the  debt,  they  need  not  find  the  precise 
amount  of  the  assets.  The  reason  of  the 
rule  is  obvious,  and  will  warrant  this  limi- 
tation of  it.  Now  in  this  case,  the  plain- 
tiff having  replied  assets  sufficient  to 
satisfy  the  judgments  mentioned  in  the  plea, 
as  well  as  the  debt  in  question,  and  the  jury 
having  found  the  whole  issue  due  for  the 
plaintiff,  they  have  in  fact  found,  that  the 
defendant  had  assets  sufficient  in  his  hands. 


It  was  therefore  unnecessary  to  ascertain 
the  exact  amount  of  the  assets.  The  ver- 
dict is  substantially  right,  and  the  court 
will  mould  it  into  form. 

Wickham.  I  do  not  think  that  the  court 
can  with  the  most  liberal  disposition  to 
support  this  verdict,  consider  it  a  special 
finding,  responsive  to  the  issue ;  for  if  the 
defendant  had  but  one  penny  more  than 
sufficient  to  satisfy  the  judgments,  it  falsi- 
fied the  plea,  and  therefore  it  was  incum- 
bent upon  the  jury  to  find  the  issue  in 
favor  of  the  plaintiff.  But  it  is  agreed, 
that  the  plaintiff  ought  not  to  have  a  judg- 
ment for  the  whole  debt,  unless  the  court 
can  be  satisfied  that  there  are  assets  suffi- 
cient to  pay  it. 

The  Court  was  of  opinion  that  the 
verdict  ought  to  be  set  aside  *^as  being  un- 
certain and  insufficient  in  not  finding  on 
the  issue,  that  the  appellant  had  goods  and 
chattels  which  were  of  the  decedent  at  the 
time  of  his  death  in  his  hands  to  be  admin- 
istered, more  than  sufficient  to  satisfy  the 
judgments  in  the  appellant's  plea  set  forth 
whereof  he  could  have  satisfied  the  appel- 
lees demand,  or  the  value  of  the  said  goods 
and  chattels,  if  not  sufficient  to  satisfy  the 
said  demand." 

Judgment  reversed,  verdict  set  aside,  and 
the  cause  remanded. 
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ABANDONMENT. 
1.  Leffal  riffhts  once  vested,  mast  be  legally  di- 
vested: but  equitable  riff bts  may  be  lost  by  aban- 
donment. 

Picket  V.  Dowdall,  115 

ACTIONS. 

1.  See  Covenant  No.  1. 
Assignment  No.  2,  3,  4. 

2.  Indebitatus  assumpsit  will  lie  against  a  sheriff 
for  money  received  upon  an  execution  by  himself 
or  deputy;  but  the  declaration  ought  to  be  special, 
and  to  state  enough  to  distinguish  the  demand  from 
one  against  him  in  his  private  capacity. 

Overton  v.  Hadson.  172 

ACTS  OF  ASSEMBLY. 

1.  The  act  of  1781  establishing  a  scale  of  deprecia- 
tion does  not  extend  to  contracts  made  antecedent 
to  the  ist  of  Jan'y  1777. 

Walden  v.  Payne,  8 

2.  See  Depreciation  No.  8. 
Deed  No.  1. 

Land  No.  1. 
Northern-Neck  No.  6. 
Laws. 

3.  Construction  of  the  acts  of  1785,  c.  47.    1780,  c.  8. 
Johnson  v.  Buffi ngton,  116 

4.  The  act  of  1780,  c.  8,  does  not  authorize  the  reg- 
ister to  make  grants  in  cases  where  they  have 
previously  been  made  to  others  by  Lord  Fairfax. 

Picket  V.  Dowdall.  HI 

AGREEMENT. 
1.  Upon  an  agreement  to  sell  land  during  the  ex- 
istence of  paper  money,  whereby  part  of  the  money 
was  to  be  paid  in  June  1780,  (when  a  deed  was  to  be 
executed,)  and  the  residue  within  twelve  months 
thereafter.  The  money  was  not  paid,  nor  was  a 
conveyance  made.  The  vendee  upon  a  bill  for  a  spe- 
cific performance,  was  (under  the  circumstances  of 
the  case)  decreed  a  conveyance  upon  his  paying  the 
value  of  the  land  at  the  time  of  the  contract,  in- 
stead of  the  value  of  the  price  agreed  upon,  accord- 
ing to  the  scale  of  depreciation. 

White  V.  Atkinson,  94 

APPEAL,  WRIT  OF  ERROR  AND  SUPERSEDEAS. 

1.  See  Evidence  No.  8. 
Practice  No.  2. 

2.  An  appearance,  and  contesting  an  application 
made  to  condemn  an  acre  of  ground  for  the  pur- 
pose of  a  mill,  upon  the  merits,  would  cure  the 
want  of  notice  of  the  motion  for  the  writ  of  ad 
quod  damnum ;  allter  of  a  general  appearance  after 
the  Inquisition. 

Bernard  v.  Brewer,  76 

'  3.  The  clerk  having  entered  up  a  Judgment  by  nil 
dlclt  In  the  District  Court,  on  a  bond  for  the  pay- 
ment of  tobacco,  without  noticing  a  memorandum 
endorsed  on  the  bond  which  confined  the  tobacco  to 
certain  inspections,  this  court  considered  the  mis- 
take as  being  merely  clerical,  and  such  as  might 
have  been  corrected  at  a  subsequent  term  upon 
motion. 

Gordon  v.  Frazler.  &c.,  180 

4.  But  If  In  the  above  case  the  Injured  party  chose 
to  proceed  by  way  of  writ  of  error  coram  vobls,  he 
was  at  liberty  to  do  so;  but  as  this  was  Incurring 
unnecessary  expence,  the  opposite  party  ought  not 
to  be  condemned  to  pay  the  costs.  lb. 

6.  If  the  defendant  to  a  writ  of  error  coram  vobls, 
plead  "In  nullo  est  erratum,"  and  conclude  to  the 
court  the  trial  must  be  by  the  court.  184 

6.  An  error  In  the  judgment  of  the  court,  can 
never  be  corrected  by  the  same  court.  135 

7.  Where  an  appeal  Is  taken  from  a  judgment  for 
a  sterling  money  debt,  the  general  order  of  the 
court  made  at  each  term  settling  the  rate  of  ex- 
change, ought  to  appear  In  the  record. 

Terrell  v.  Ladd,  150 

8.  If  a  supersedeas  be  granted  to  an  order  of  an 
Inferior  court,  giving  leave  to  build  a  mill,  the  su- 
perior court  Is  not  confined  to  errors  apparent  on 
the  face  of  the  record. 

Lee  V.  Turbervllle.  162 

9.  A  supersedeas  will  not  He  where  an  execution 
has  Improperly  Issued  upon  a  twelve  months  bond. 
The  Injured  party  might  move  to  quash  the  execu- 


tion, and  the  judgment,  if  erroneous,  might  be  cor- 
rected upon  an  appeal  or  supersedeas. 

Burwell  v.  Anderson,  IM 

10.  Quere,  if  an  appeal  can  be  taken  from  a  decree 
dissolving  an  Injunction  with  costs? 

Davenport  v.  Mason,  200 

11.  A  decree,  directing  the  sufveyor  to  divide  a 
tract  of  land  and  to  make  report,  is  not  final,  and 
can  not  in  that  stage  of  it  be  appealed  from. 

Young  V.  Skipwith,  300 

ASSIGNMENT. 
1.  See  Leases  No.  1. 
Variance  No.  8. 

3.  The  assignor  of  a  bond  is  liable  to  the  assignee, 
who  after  having  used  due  diligence  to  recover  from 
the  obligor,  has  failed  to  receive  the  money. 

Mackies  executor  v.  Davis,  219 

8.  The  assignor  of  a  note  was  liable  to  the  assignee 
before  the  statute  of  Anne,  In  case  payment  was  not 
made  by  the  maker  of  the  note  when  demanded. 

lb. 

4.  What  is  due  diligence,  is  a  question  proper  for 
thedetermlnatlonof  a  jury.  lb, 

5.  The  assignee  of  a  bond,  tho'  for  valuable  con- 
sideration and  without  notice,  takes  the  same,  sub- 
ject to  all  the  equity  of  the  obligor. 

Norton  v.  Rose,  233 

Picket  V.  Morris.  255 

ATTORNEY. 

1.  If  an  attorney  be  sued  for  not  having  filed  a 
declaration.  It  should  appear  that  he  was  engaged 
In  the  cause,  time  enough  to  have  filed  It. 

Stephens  v.  White,  211 

2.  To  make  an  attorney  liable  upon  such  a  charge, 
gross  negligence  should  be  proved.  212 

BAIL. 

1.  Appearance  bail  Is  not  required  In  actions  of 
debt  on  bonds  with  collateral  conditions. 

Ruffln  V.  Call.  181 

2.  The  second  scl.  fa.  against  the  special  bail  is- 
sued on  the  8d  of  April  1771,  returnable  to  the  Octo- 
ber term,  and  was  returned'*'not  found."  At  June 
court,  the  ball  moved  to  surrender  the  principal 
which  was  refused.  Afterwards,  In  1778,  the  motion 
was  renewed  by  consent  of  parties,  when  the  conn 
permitted  the  render.  The  court  were  not  pre- 
cluded from  making  the  latter  decision,  tbe  motion 
being  brought  on  again  by  consent,  and  they  decided 
properly,  since  the  writ  being  made  returnable 
to  an  Improper  day.  It  was  merely  void,  and  conse- 
quently the  first  motion  was  made  In  due  time. 

Bogle  V.  Fitzhugh,  SIS 

BILLS  OF  EXCHANGE. 
1.  See  Declaration  No.  1. 

BRIBERY. 

1.  See  Information  No.  1. 

CHANCERY. 
-  1.  If  the  parties  in  an  action  at  law,  are  at 
liberty  by  the  Issue  to  go  fully  into  the  ex- 
amination of  evidence,  and  having  done  so, 
a  verdict  Is  found  after  a  fair  trial,  a  court 
of  chancery  ought  not  to  Interfere  by  direct- 
ing a  new  trial.  Allter.  If  part  of  the  evidence  was 
suppressed  by  the  court. 

Ambler  v.  Wyld,  M 

2.  If  the  plaintiff  at  law  recover  more  than  he  is 
in  conscience  entitled  to,  and  there  is  no  standard 
by  which  a  court  of  equity  can  ascertain  the 
amount  of  the  excess  unrighteously  recovered,  that 
court  will  set  aside  the  verdict  In  toto. 

M'Rae  v.  Woods,  » 

8.  In  all  cases  where  a  general  commission  iasoes 
for  taking  depositions  upon  an  answer  and  replica- 
tion. In  any  suit  In  the  High  Court  of  Chancery  the 
cause  must  remain  at  rules  six  months  from  the 
time  of  entering  the  replication,  before  it  is  set 
down  for  hearing,  unless  this  is  dispensed  with  by 
consent  of  parties  entered  on  the  record. 

Dalby  v.  Price,  l»l 

4.  See  Jurisdiction  No.  1,  5.  6. 
Appeal  &c.  No.  10.  # 

COMMISSION 
See  Deed  No.  5. 
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CONSENT. 
1.  After  a  decision  by  tbe  court  the  cause  may  be 
brouffbt  on  and  rebeard  at  a  sabseqnent  term,  by 
consent  of  parties. 

Boffle  y.  FitzbQffb,  218 

CONSIDERATION. 

1.  Declaration,  "tbat  plaintiff,  by  advice  of  the 
defendant,  an  attorney,  instituted  a  suit  against 
I.  S.  and  then  and  there  employed  the  defendant  to 
prosecute  the  said  suit  to  judgment;  who,  in  con- 
sideration thereof  undertook  to  conduct  the  same 
to  the  best  of  his  skill;  yet  he  bad  neglected  to 
file  a  declaration,  whereby  &c." 

It  being  stated  that  the  defendant  undertook  to 
conduct  the  suit  and  mismanaged  it:  it  is  not  com- 
petent for  him  to  aver  a  want  of  consideration. 
Stephens  y.  White,  208 

2.  Tho*  a  man  is  not  bound  to  do  an  act  for  another 
without  a  reward  ?  yet  if  he  will  voluntarily  en- 
gage, and  enter  upon  the  performance  of  it:  he  is 
liable  for  mismanagement  211 

COSTS. 

1.  See  Appeal  &c.  No.  8,  4. 

2.  Where  the  court  has  a  discretionary  power  in 
awarding  costs. 

Gordon  v.  Frazier,  185 

COVENANT. 
1.  An  action  of  covenant  concerning  real  estate, 
will  lie  against    executors    though    not  specially 
bound. 

Harrison's  Ex.  v.  Sampson,  166 

COURT. 

1.  Every  court  has  a  right  to  watch  over  the  exe- 
cution of  its  judgments,  and  where  its  process  has 
been  irregularly,  or  fraudulently  executed  to  quash 
it. 

Hendricks  v.  Dundass,  64 

2.  If  the  court  be  applied  to  by  either  side  to  in- 
struct the  jury,  or  to  reserve  the  point  or  to  direct 
a  special  verdict  it  is  error  in  them  to  refuse. 

Picket  V.  Morris,  266 

See  Slaves  No.  8. 

DAMAGES. 

1.  In  an  action  of  debt  upon  a  bond  with  a  col- 
lateral condition,  the  jury  may  assess  damages  be- 
yond those  laid  in  the  declaration,  if  the  penalty  be 
sufficient  to  cover  them. 

Payne  v.  Elzey,  148 

2.  See  Declaration  No.  1. 

8.  Tbe  omission  to  lay  damages  in  the  declaration, 
though  in  an  action  sounding  altogether  in  damages, 
is  cured  after  verdict  by  the  statute  of  jeofails. 
Stephens  v.  White,  208 

DEBT. 

1.  In  an  action  of  debt  upon  a  bond  with  a  collat- 
eral condition,  the  jury  may  assess  damages  beyond 
those  laid  in  the  declaration,  if  the  penalty  be  suffi- 
cient to  cover  them. 

Payne  v.  Elzey.  143 

2.  Debt  upon  a  bond  with  a  condition  for  the 
payment  of  £1880  Pennsylvania  currency.  The 
declaration  states  the  value  in  Virginia  cur- 
rency at  £1440.  The  defendant  having  confessed 
judgment,  it  was  entered  up,  for  the  penalty 
to  be  discharged  by  the  payment  of  je720, 
Virginia  money.  The  confession  of  judgment 
fixed  the  value  of  the  money  without  the  in- 
terference of  a  jury,  and  furnished  a  standard 
for  the  clerk,  in  ascertaining  the  value  of  the  sum 
mentioned  in  the  condition. 

Strode  v.  Head,  149 

8.  Debt  upon  a  bond,  the  penalty  of  which  was 
for  current  money,  with  condition  to  pay  so  much 
in  sterling  money.  The  judgment  should  be  for  the 
current  money  mentioned  in  the  penal  part  of  the 
bond,  to  be  discharged  by  the  sterling  money  in 
the  condition,  and  the  court  ought  to  settle  the  rate 
of  exchange. 

Terrelv.  Ladd,  160 

DECLARATION. 

1.  A  sterling  debt  may  be  sued  for,  without  laying 
the  value  in  current  money;  if  laid,  it  is  merely  sur- 
plusage, and  will  not  vitiate ;  but  in  such  case,  the 
damages  should  be  laid  in  sterling  money;  the  ver- 
dict and  judgment  should  be  for  sterling,  and  the 
court  will  fix  the  rate  of  exchange. 

Skipwith  V.  Baird,  166 

2.  See  Action.  No.  2. 
Pleading,  No.  3. 

Trover  and  Conversion,  No.  1. 

8.  In  assumpsit,  the  promise  to  pay.  is  the  gist  of 
the  action,  and  unless  this  be  averred,  the  omission 
Is  not  cured  by  the  verdict. 

Winston's  Ex.  v.  Francisco.  187 


4.  The  omission  to  lay  damages  in  the  declaration, 
though  in  an  action  sounding  altogether  in  damages 
is  cured  after  verdict  by  the  statute  of  jeofails. 
Stephens  v.  WJilte,  208 

DEED. 

1.  A  deed,  though  neither  indented  nor  recorded, 
is  valid  between  the  parties  under  the  act  of  1748. 
and  is  sufficient  to  pass  an  estate. 

Curry  v.  Donald.  68 

2.  A  deed  beginning,  'This  Indenture'  is  a  deed 
indented  to  every  purpose.  68 

8.  Witnesses  attesting  the  delivery  of  a  deed,  shall 
not  afterwards  be  admitted  to  disprove  it  lb. 

4.  If  a  deed  be  delivered  as  an  escrow,  it  ought  to 
be  so  stated.  lb. 

6.  The  commission  for  taking  the  privy  examina- 
tion of  the  wife:  must  be  directed  to.  and  executed 
by  those  who  are  in  fact  justices  of  the  peace,  but 
they  need  not  be  so  named  in  the  commission,  or 
certificate,  they  will  be  presumed  to  be  such,  unless, 
the  contrary  appear. 

Harvey  et  ux.  v.  Borden,  166 

6.  See  Grant  No.  2,  8. 

DEMURRER  TO  EVIDENCE. 
1.  Upon  a  demurrer  to  evidence  the  court  must 
presume  any  and  every  fact  which  the  jury  might 
out  of  complicated  testimony  have  inferred.  But 
those  conclusions  must  be  such  as  would  result 
from  a  just  and  reasonable  construction,  and  not 
from  arbitrary  inferences. 

Stephens  v.  White,  208 

DEPOSITIONS. 
See  Evidence. 

DEPRECIATION. 

1.  See  Acts  of  Assembly,  No.  1. 
Agreement  No.  1. 

2.  The  6th  section  of  the  act  for  scaling  debts  &c. 
was  not  intended  to  let  men  loose  from  their  con- 
tracts, but  to  allow  a  departure  from  the  established 
scale,  in  cases,  where  It  is  necessary  in  order  to 
meet  the  real  contract  of  the  parties. 

Ambler  V.  Wyld.  42 

8.  Payments  by  a  former  to  a  subsequent  guardian 

in  depreciated  paper  money,  shall  be  accounted  at 

their  nominal  amount  and  are  subject  to  the  scale 

of  depreciation. 

Walker  v.  Walke,  195 

DETINUE. 
1.  See  Trover  &  Conversion  No.  1. 
DEVISE. 

1.  The  testator  devises  certain  lands  to  his  son 
James  for  life,  remainder  to  his  sou  Muscoe  and  his 
heirs  in  trust,  and  for  the  use  of  the  first  and  every 
other  son  of  his  son  James  who  should  survive  him 
In  tail  male  equally  to  be  divided;  but  if  his  son 
James  should  die  without  male  issue,  then  he  gives 
the  said  lands  to  his  son  Muscoe  during  his  life,  with 
like  remainders  &c.  to  his  other  sons,  and  to  three 
grandsons  he  also  devises  lands  with  like  limita- 
tions, and  then  desires  that  the  widows  of  any  of 
his  said  sons  and  grandsons  should  be  entitled  to 
dower  &c.  James  took  an  estate  for  life  in  posses- 
sion, with  remainder  in  tail  male,  expectant  upon 
the  determination  of  the  estate  tail  to  his  surviving 
sons. 

Roy  V.  Garnet  9 

2.  In  the  above  case,  the  estate  for  life  did  not  in- 
corporate with  the  implicative  branch  of  the  devise, 
because  the  estates  were  of  different  natures;  the 
former  beluga  legal  estate,  and  the  latter  remain- 
ing an  equitable  estate  not  executed  by  the  statute, 
for  the  want  of  male  issue  of  James  coming  into 
esse.  lb.       34.  .3.5 

3.  The  estate  tail  in  James,  expectant  upon  tbe 
determination  of  tbe  estate  to  surviving  sons,  was 
not  bared  by  tbe  act  of  1776,  being  to  take  effect 
after  a  greater  estate  than  for  life  or    lives. 

lb.       86 

4.  A  man  devises,  that  as  much  of  his  land  should 
be  sold  as  would  be  sufficient  to  pay  his  debts.  To 
his  wife  he  gives  a  moiety  of  his  lands  remaining 
after  his  debts  are  paid,  and  the  residue  of  his  estate 
and  tbe  reversion  of  the  land  given  to  his  wife,  to 
go  to  his  children.  The  executor  ought  not  to  sell 
the  reversion;  if  be  do,  a  court  of  equity  will  set  it 
aside  upon  the  application  of  the  children. 

Brock.  &c.  V.  Philips,  68 

6.  Devise  to  E.  C.  the  testator's  daughters,  of  the 
interest  of  £4000  government  funds  during  her  life, 
and  at  her  death,  the  interest  of  the  said  £4000  to  four 
grand  children  equally,  and  at  their  decease,  the 
principal  and  interest  to  be  disposed  of  by  them  to 
their  heirs.  E.  C.  released  to  the  husband  of  one  of 
tbe  grand-daughters,  all  her  right  to  the  interest  of 
£1000  of  the  said  certificates.    The  grand-daughter 
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died  in  tlie  lifetime  of  E.  C.  and  her  hnsband  as  lier 
administrator  having-  filed  his  bill  to  recover  the 
said  £1000  of  certificates,  obtained  a  decree. 

Goodwin  V.  Taylor,  74 

DISCOUNT. 
1.  Sbeinff  indebted  to  M  afterwards  obtains  by 
assignment  the  bond  of  M,  to  an  equal  amount 
He  offers  a  discount,  which  M  refuses,  because  he 
supposed  he  had  an  equitable  objection  against  the 
payment  of  his  bond  in  the  possession  of  S.  S. 
assifirns  over  the  bond  to  P.  for  valuable  considera- 
tion and  without  notice.  Under  all  the  circum- 
stances of  this  case,  the  conduct  of  M,  was  not  consid- 
ered as  a  waver  of  his  riffht  to  discount,  and  he 
was  permitted  to  offsett  the  bond  of  S.  asrainst 
his  bond  assigned  to  P. 

Picket  V.  Morris,  866 

ENTRY. 
1.  An  entry  by  Lord  Fairfax  for  a  forfeiture,  was 
only  necessary  where  a  grant  had  been  made:  the 
issuingr  of  the  second  warrant  was  sufficient. 

Pickett  V.  Dowdall,  114 

EQUITY. 
See  Assignment  No.  5. 

ERROR. 

1.  See  Appeals,  &c, 

2.  If  judgment  be  improperly  entered  against  a 
sheriff  for  not  taking  bail,  it  is  erroneous  as  to  the 
original  defendant  and  he  may  reverse  it. 

Ruffln  V.  Gall,  181 

ESTATE  TAIL. 

1.  An  estate  tail  expectant  upon  the  determina- 
tion of  a  greater  estate  than  for  life  or  lives,  not 
bared,  or  affected  by  the  operation  of  the  act  passed 
for  dockluff  entails  in  1776. 

Roy  V.  Qarnett.  86 

2.  See  Devise  No.  1.  2.  8. 

EVIDENCE. 

I.  In  an  action  for  freedom,  a  verdict  flndinff  the 
mother  (the  plaintiff)  to  be  free  or  a  slave,  is  con- 
clusive evidence  between  a  child  of  the  plaintiff, 
and  one  claiminsr  under  the  defendant  in  that  suit 

Shelton  v.  Barbour,  64 

See  Pleading.  No.  1. 

Variance  No.  8. 

2i  What  proof  as  to  the  inability  of  a  witness  to 
attend,  is  necessary  where  his  deposition,  taken  de 
bene  esse  is  attempted  to  be  read. 

Collins  V.  Lowry,  76 

8.  Where  a  deposition  is  read  at  common  law, 
whether  taken  de  bene  esse,  or  in  chief,  it  should 
appear  upon  the  record,  upon  an  appeal,  that  notice 
of  the  time  and  place  of  taking  it  had  been  ffiven  to 
the  adverse  party.  76 

4.  The  general  rule  is,  that  hear-say  evidence  is 
inadmissible:  to  this  there  are  exceptions;  but  if  it 
be  admitted  and  excepted  to,  such  a  case  should  be 
stated  upon  the  record  as  to  show,  that  it  came 
within  some  of  the  exceptions  to  the  rule,  other- 
wise the  general  rule  will  be  agrainst  the  admission. 
Claiborne  v.  Parrish,  146 

6.  The  testimony  of  a  witness  tending  to  fix  a 
fraud  upon  himself  ought  not  to  be  regarded.       lb. 

i.  An  entry  by  an  administrator,  of  money  paid 
over  to  the  g-uardian  admitted  as  evidence  to  charge 
the  guardian  under  all  the  circumstances  of  the 
case,  the  administrator  beinsr  dead  and  his  hand 
wrltlufiT  proved. 

Brown  v.  Brown,  151 

7.  A  letter,  stating  that  the  writer  had  heard  of  a 
slanderous  report  is  good  evidence  to  prove  the 
circulation  of  the  report  and  may  be  read  for  that 
purpose,  the  hand  writingr  of  the  person  bein? 
proved.  But  it  would  be  inadmissible,  to  prove 
that  the  defendant  had  propagated  the  report 

Schwartz  v.  Thomas,  167 

8.  Upon  the  plea  of  'no  such  record,*  if  the  record 
be  of  the  same  court,  a  copy  of  it  ousrht  not  to  be 
g-lven  in  evidence,  but  the  orisrinal  ouffht  to  be  pro- 
duced in  court  for  inspection. 

Burk'8  Ex.  V.  Tresrsr's  Ex.,  215 

9.  A  grami  admitted  as  evidence.  thoMt  wanted 
many  of  the  formal  parts  of  a  deed. 

Lee  V.  Tapscott.  276 

10.  The  rule  in  England,  that  'the  best  evidence 
which  the  nature  of  the  case  admits  of,  ought  to  be 
produced,'  tho'  generally  true,  is  inapplicable  as 
it  respects  titles  to  lands  In  this  country ;  a  copy  of 
a  patent  either  from  the  records  of  the  resrister's 
office,  or  of  a  county,  is  as  good  evidence  of  title  as 
the  original  would  be.  281 

II.  The  copy  of  a  patent  signed,  'Samuel  Mat- 
thews. W.  Claiborne,'  dated  1658,  and  recorded  in  a 
county  court  togrether  with  an  assigrnment  of  it, 
(which  assignment  was  acknowledsred  and  admitted 
to  record,  but  it  does  not  appear  that  the  patent 
was  proved  or  acknowledged,)  was  admitted  as  evi- 


dence of  title,  thousrh  it  did  not  appear,  that  the 
patent  was  signed  by  Mathews,  as  Governor.  S76 
18.  A  private  survey  may  be  admitted  as  evidence 
of  boundary  between  those  who  were  parties  to  it 
or  who  claim  under  them;  but  not  as  to  stran- 
arers.  lb 

13.  Illegal,  improper  evidence  however  unimpor- 
tant to  the  cause,  oug-ht  nev^r  to  be  confided  to  the 
Jury.  281 

14.  The  recording  of  a  paper  which  is  not  required 
by  law  to  be  recorded,  especially  if  no  notice  be 
ffiven  to  third  persons  whose  interests  may  be 
affected,  can  never  be  blndingr  upon  them,  nor 
charge  them  even  with  implied  notice.  280 

EXECUTION. 

1.  Judgment  in  the  county  court  of  F.  where  the 
defendant  resided:  a  ca.  sa.  cannot  be  served  upon 
htm  in  the  county  of  H,  whither  he  had  ffone  at  the 
time  the  execution  was  levied,  but  no  proof  was 
made  of  his  having  moved  his  property  out  of  the 
county  of  P. 

Brydle  v.  Lauffham,  72 

2.  See  Forthcoming  Bond  No.  2, 8,  4.  5. 

EXECUTORS. 

1.  See  Slaves  No.  1, 2,  8. 
Verdict  No.  8. 

2.  A  man  devises  that  as  much  of  his  land  should 
be  sold  as  would  be  sufficient  to  pay  his  debts:  to  bis 
wife  he  gives  a  moiety  of  his  lands  reftiaininff  after 
his  debts  are  paid,  and  the  residue  of  his  esute. 
with  the  reversion  of  the  land  griven  to  his  wife,  to 
ffo  to  his  children.  The  executors  ouffht  not  to  sell 
the  reversion  of  the  moiety  devised  to  the  wife:  If 
they  do.  a  court  of  equity  will  set  it  aside  upon  the 
application  of  the  children. 

Brock  V.  Philips,  08 

8.  An  action  of  covenant  respecting  real  estate. 

will  lie  a^ralnst  executors,  tho*  not  specially  bound. 

Harrison's  Ex.  v.  Sampson.  156 

4.  In  debt  upon  judgment  recovered  against  an 
executor,  upon  motion,  the  declaration  suffsrested  a 
devastavit  of  assets  which  accrued  after  the  Judg- 
ment rendered;  the  executor  is  not  precluded  from 
pleading  a  special  plene  administravit  and  from 
supporting:  it  by  proof. 

Ruffln  V.  Pendleton.  184 

FAIRFAX,  LORD. 
See  Northern  Neck. 

FOREIGN. 
1.  For  the  laws  of  foreign  countries,  the  decisions 
of  their  courts  and  contracts  made  there,  see  Laws. 

FOREIGN  MONEY. 
See  Money. 

FORTHCOMING  BOND. 

1.  See  Replevy  Bond  No.  1. 

2.  A  forthcoming  bond  should  be  made  payable  to 
the  creditor  and  not  to  the  sheriff;  the  amount  of 
the  execution  ougrht  to  be  recited:  and  the  conditioa 
should  be  to  deliver  the  property  at  the  time  and 
place  of  sale,  and  not  When  demanded. 

Downmanv.  Chinn.  180 

8.  If  the  bond  be  defective  in  any  of  the  above 

instances,  or  in  others,  the  court  may,  and  ought 

upon  motion  to  quash  it  lb. 

4.  A  faulty  forthcoming  bond  whilst  in  force,  is  a 

satisfaction  of  the  Judgrment,  and  a  second  execa- 

tion  cannot  issue  until  the  bond  is  quashed.  lb. 

6.  The  common  course  is  to  quash  the  execution  as 

well  as  the  bond,  if  a  motion  for  that  purpose  be 

made;  otherwise  it  is  not  necessary.  lb. 

GRANt. 

1.  See  Northern  Neck. 
Land. 

Settlement  and  Preemption. 

2.  A  ffrant  of  land  made  in  1668.  tho'  it  wanted  the 
formal  parts  of  a  deed,  the  court  considered  as  valid, 
after  such  a  length  of  time,  and  beinir  accompanied 
with  possession. 

Lee  V.  Tapscott  876 

8.  This  ffrant  was  signed  'Samuel  Mathews.' W. 
Claiborne,  and  was  assigrned.  The  assicrnment  was 
acknowledged  and  recorded  in  the  county  conrt 
The  grrant  was  also  recorded.  The  court  considered 
a  copy  of  this  paper  as  sufficiently  authentic,  tho' 
Matthews  is  not  stiled  Governor,  nor  is  he  stated  to 
have  sig-ned  it  as  such:  and  although  it  does  not  ap- 
pear that  the  grrant  was  proved  or  admitted  to  reo 
ord  as  an  act  of  the  court  lb. 

GUARDIAN. 
1.  By  the  appointment  of  a  second  ffoardian  In  the 
room  of  a  former  one.  the  power  of  the  former,  as 
well  as  his  habit  of,  receiving  and  disbursing  mon- 
ies generally,  on  account  of  the  ward,  ceases:  and 
I  therefore  payments  made  by  him  in  depredated 
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paper  money  to  tbe  sabsequent  ffuardian,  are  not 
subject  to  tbe  scale  of  depreciation. 

Walker  ▼.  Walke.  195 

HUSBAND  AND  WIPE. 
I.  Tbe  commission  for  taking  tbe  privy  examina- 
tion of  tbe  wife,  must  be  directed  to,  and  executed 
by  tbose  wbo  are  in  fact  Justices  of  tbe  peace;  but 
tbey  need  not  be  so  named  In  tbe  commission  or 
certificate:  tbey  will  be  presumed  to  be  sucb  unless 
tbe  contrary  appear. 

Harvey  et  ux.  v.  Borden,  156 

JEOFAILS. 

1.  Plea  to  an  action  of  debt  upon  a  prison  bounds 
bond,  *'tbat  be  was  not  ffUilty  of  tbe  premises  laid  to 
biscbarffe."  "Conditions  performed."  would  bave 
been  the  proper  plea:  but  tbis  is  substantially  tbe 
same,  and  is  good  after  verdict. 

Payne  v.  Ellzey,  148 

2.  See  Declaration  No.  8. 

3.  The  omission  to  lay  damages  in  the  declaration, 
tbo' in  an  action  soundinff  altogether  in  damasres; 
is  cured  after  verdict  by  tbe  statute  of  Jeofails. 

Stephens  V.  White.  208 

4.  Ck>nstruction  of  the  statute  of  Jeofails.  200 

5.  That  part  of  our  statute  of  Jeofails,  which  cures 
'the  omission  of  all  averments,  without  provinff 
which,  the  Jury  ouffbt  not  to  bave  found  sucb  a  ver- 
dict,' is  the  adoption  of  a  principle  established  in 
tbe  EnirUsb  courts,  and  which  is  well  explained  in 
tbe  case  of  Rush  ton  v.  Aspinall.  Douffl.  668.  210 

INDEBITATUS  ASSUMPSIT. 
1.  See  Action  No.  3. 

INFORMATION. 
1.  In  an  information  against  a  Justice  of  tbe  peace 
for  bribery  in  the  election  of  a  clerk,  it  ouffbt   to 
appear  certainly,  that  an  election  was  ho^en.  and 
that  at  that  election,  tbe  vote  was  sriven. 

Newell  V.  Commonwealth,  88 

INJUNCTION. 
See  Chancery. 

INQUISITION. 
1.  Tbe  Jury  upon  an  inquest  of  office  respecting 
property  escheated  or  forfeited  to  the  common- 
wealth, mijrht  have  been  composed  of  twelve  Ju- 
rors, or  OT  a  greater  or  smaller  number,  prior  to 
tbe  act  of  1794. 

Bennetv.  Commonwealth,  154 

JOINT  AND  SEVERAL. 

1.  If  a  bond  be  made  Joint  without  fraud  or  mis- 
take, equity  will  not  charge  tbe  executors  of  tbe 
surety  who  have  become  discharged  at  law  by  his 
death,  in  tbe  lifetime  of  the  principal.  Aliter  if  tbe 
lending  bad  been  to  both. 

Harrison  &c.  v.  Field.  186 

2.  See  Tender  and  Refusal  No.  8. 

ISSUE. 
1.  Where   tbe  issue  was  considered  to  be  suffi- 
ciently made  up. 

Waldenv.  Payne,  1 

TurberviUe  v.  Self.  71 

JUDGMENT. 
See  Debt  No.  2,  8. 
Appeal  &C.  No.  7. 

JURISDICTION. 

1.  Tbe  court  of  one  county,  may  relieve  against  a 
judg-ment  at  law  rendered  in  another,  by  way  of 
original  Jurisdiction:  and  though  it  cannot  award  a 
new  trial  at  the  bar  of  that  other  court,  yet  it  may 
direct  an  issue  to  be  tried  at  its  own  bar.  And  if  the 
relief  be  afforded  without  the  trial  of  an  issue 
where  that  was  necessary,  tbe  High  Court  of  Chan- 
cery upon  an  appeal,  may  after  reversal,  retain  the 
cause,  and  direct  an  issue  to  be  tried  at  the  bar  of 
til  at,  or  of  any  other  court. 

Ambler  v.  Wyld.  86 

2.  See  Chancery  No.  1. 

3.  A  bond  taken  upon  replevying  property  dis- 
trained for  rent,  must  be  returned  to  the  court  to 
wbicb  the  officer  levying  the  distress  belongs,  or  to 
tlie  court  of  that  county  in  which  the  land  lies. 

Ferguson  v.  Moor,  54 

4.  Consent  of  parties  canoot  give  Jurisdiction 
^ebere  the  court  has  it  not  But  this  principle,  is 
only  applicable  to  a  case  of  original  Jurisdiction. 

Bogle  V.  Fitzhugb.  818 

5w  Wherever  a  case  is  fully  and  fairly  tried  in  a 
conrt  of  law,  the  decision  is  binding  upon  the  par- 
ties, and  can  only  be  examined  in  an  appellate 
conrt.    The  court  of  Chancery  cannot  interfere. 

l»lcket  V.  Morris,  266 

6.  But  if  tbe  court  refuse  to  decide  points  of  law,  or 

to  reserve  them,  and  will  submit  all  such  points  to 


the  Jury,  the  trial  cannot  be  said  to  be  a  fair  one, 
and  Chancery  may  interfere.  lb. 

JURY. 
1.  Tbe  number  of  Jurors  upon  an  inquest  of  office 
respecting  escheated   property,   might  have  con- 
sisted of  twelve,  or  more,  or  less,  prior  to  the  act  of 
1784. 

Bennetv.  Commonwealth,  154 

LAND. 

1.  The  act  of  1779,  establishes  tbe  rights  of  prior 
settlers  and  gives  pre-emption  when  vacant  lands 
can  be  found  adjoining.  But  a  right  to  pre-emption 
in  the  adjacent  land,  as  a  consequence  of  settle- 
ment, cannot  prevail  against  a  right  claimed  under 
survey  of  the  adjacent  land,  made  prior  to  1779. 

Burnsides  v.  Reid.  48 

2.  See  Northern  Neck. 

8.  No  objection,  that  more  land  is  surveyed  than 
the  quantity  specified  in  the  warrant. 

Johnson  v.  Buffington,  tio 

4.  In  1756.  a  warrant  from  the  proprietors  office 
issued  to  B,  which  was  surveyed  in  1767.  In  1768,  the 
land  was  surveyed  for  C,  and  in  1770;  and  not  before. 
B,  tendered  the  composition  and  office  fees  and 
demanded  a  grant,  which  was  refused.  A  few 
months  after  tbis,  a  grant  was  made  to  C.  A  court 
of  equity  ought  not  to  afford  relief  to  B,  after  so 
unreasonable  a  delay  in  complicating  his  title. 

Curry  v.  Bums,  121 

5.  Eleven  years,  unaccompanied  with  exculpatory 
circumstances,  is  an  unreasonable  time  for  tbe 
owner  of  a  survey  in  compleating  bis  title.  lb. 

LAWS. 

1.  The  laws  of  the  country  where  a  contract  is 
made,  (the  contract  not  being  made  with  a  view  to 
performance  elsewhere,)  must  govern  tbe  fate  of  it. 

Walder  v.  Arell,  282,  295 

2.  The  municipal  laws  of  each  of  the  state 
governments  of  this  country,  are  foreign  to  tbe 
others.  298 

8.  One  country  will  not  execute  the^enal  laws  of 
another.  But  if  a  person  be  discharged  from  a  debt 
by  a  tender  and  refusal  made  in  a  foreign  country, 
by  force  of  the  laws  of  that  other  country:  he  may 
defend  himself  in  our  courts  by  relying  upon  the 
tender  and  refusal,  and  the  laws  under  which  he 
was  discharged.  295  &c. 

4.  The  Pennsylvania  act  of  Assembly  of  January 
1777,  making  certain  bills  of  credit  a  legal  tender, 
embraces  continental,  as  well  as  state  bills,  in  that 

?>art  of  it.  which  makes  a  tender  and  refusal  a  for- 
eiture  of  the  debt.  lb. 

5.  The  above  act,  so  far  as  it  relates  to  a  tender 
and  refusal,  of  continental  bills,  producing  a  for- 
feiture of  the  debt,  was  not  virtually  repealed  by 
tbe  third  section  of  the  act  of  May  1778  :  tbis  latter 
law,  only  related  to  the  omission  subsequent  to  the 
29th  January  1777.  ib. 

6.  The  decisions  of  the  courts  of  a  foreign  country, 
as  to  tbe  constructions  of  their  own  laws  though 
not  binding  upon  tbe  courts  of  this  country,  will 
yet  be  regarded  and  respected.  lb. 

7.  Where  there  are  two  affirmative  statutes,  if 
tbey  do  not  conflict  with  each  other,  but  may  be  so 
construed,  as  that  both  may  stand,  the  latter  will 
not  be  considered  as  virtually  repealing  the  other. 

Ib. 

8.  Repeals  by  implication  not  favored.  Ib. 

LEASE. 

1.  See  Replevy  Bonds  No.  8. 

2.  If  tbe  lessee  assign  without  the  privity  or  as- 
sent of  tbe  lessor,  tbe  lessor  is  not  bound  thereby, 
but  may  consider  the  original  lessee  as  the  tenant 
in  possession,  and  replevy  bond  signed  by  the  origi- 
nal lessee  ;  will  be  good  under  the  act  of  Assembly. 

Ferguson  v.  Moor,  67 

LIEN. 
1.  Tbe  vendor  of  land,  not  taking  a  security,  nor 
making  a  conveyance,  retains  a  lien  upon  tbe  prop- 
erty, and  equity  will  decree  a  sale  for  the  satisfac- 
tion of  tbe  purchase  money.  And  this  lien  exists 
(even  tho*  a  conveyance  were  made)  against  the 
vendee,  of  a  purchaser  from  him  with  notice. 

Cole  V.  Scott.  141 

MILLS. 

1.  Upon  an  appeal  from  an  order  giving  leave  to 
build  a  mill,  the  record  should  state  that  it  appeared 
to  the  court,  that  the  bed  of  the  water  course  was  in 
the  applicant,  or  in  the  commonwealth. 

Richards  v.  Hoome.  86 

2.  Where  an  application  is  made  for  leave  to  build 
a  mill,  it  should  appear  ;  that  the  party  whose  prop- 
erty is  sought  to  be  condemned,  bad  10  days  pre- 
vious notice  of  the  motion  for  the  writ  of  ad  quod 
damnum.    This    might  be  dispensed   with,   if    it 
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appeared  by  the  record,  that  he  appeared  and  con- 
tested the  application  upon  the  merits.  An  appear- 
ance generally  would  not  be  safflcient 

Bernard  v.  Brewer.  76 

8.  The  writ  of  ad  qnod  damnam  may  be  executed 
by  thedeputy  sheriff. 

Wroe  V.  Harris.  126 

4.  Where  the  person  applying  for  leave  to  build  a 
mill,  has  land  on  one  side  only  of  the  stream,  it 
should  be  stated,  that  the  bed  of  the  river  is  in  him- 
self, or  In  the  commonwealth  :  but  this  is  not  nec- 
essary if  he  own  the  land  on  both  sides.  lb. 

5.  It  is  not  necessary,  that  the  Inquisition  should 
say  any  thlnsr  respecting  the  Injury  which  the  land 
below  the  dam  may  sustain.  lb. 

MONEY. 

1.  See  Act  of  Assembly,  No.  1. 
Depreciation.  No.  2, 8. 
Appeals,  &C.  No.  7. 

Debt,  No.  2,  8. 

2.  A  sterling  debt  may  be  sued  for,  without  having 
the  value  in  current  money  :  if  laid,  it  is  mere  sur- 
plusasre,  and  will  not  vitiate,  but  in  such  case,  the 
damages  also  should  be  laid  in  sterling  money.  The 
verdict  and  Judgment  should  be  for  sterling,  and 
the  court  are  to  fix  the  rate  of  exchange. 

Skipwith  V.  Baird.  165 

MOTION. 

1.  The  clerk,  having  entered  up  a  Judgment  by  nil 
dicit  in  the  District  Court,  on  a  bond  for  the  pay- 
ment of  tobacco,  without  noticing  a  memorandum 
endorsed  on  the  bond,  which  confined  the  tobacco 
to  certain  inspections :  this  court  considered  the 
mistake  as  being  merely  clerical,  and  such,  as  might 
have  been  corrected  at  a  subsequent  term  upon 
motion. 

Gordon  v.  CJosby,  180 

2.  See  Forthcoming  Bonds,  No.  2,  8,  4,  5. 

NEW  TRIAL. 
1.  See  Chancery  No.  1. 
Jurisdiction  No.  2. 

NORTHERN  NECK. 

1.  Lord  Fairfax,  had  a  right  to  establish  rules  of 
oface  for  granting  out  his  lands,  and  In  case  of  for- 
feiture Incurred  by  a  noncompliance  with  those 
rules,  he  was  at  liberty  to  grant  the  lands  so  for- 
feited to  others. 

Picket  V.  Dowdall,  106 

2.  The  issuing  of  a  warrant  to  a  second  applicant. 
Is  a  sufficient  evidence  of  the  proprietor's  Intcfntion 
to  take  advantage  of  the  forfeiture.  lb. 

3.  An  entry  of  Lord  Fairfax  for  forfeiture,  was 
not  necessary,  except  where  a  grant  had  been  made, 
the  Issuing  of  a  second  grant  was  sufficient  114 

4.  Those  who  took  up  lands  within  this  district : 
are  presumed  to  have  had  notice  of  the  rules  of 
office.  118 

5.  The  act  of  1786,  c.  47  relates  merely,  to  the  unap- 
propriated lands  within  tbis  district :  and  therefore 
it  does  not  authorise  the  granting  of  lands  for 
which  warrants  were  issued  by  the  proprietor,  al- 
though they  were  forfeited  according  to  the  rules 
of  office,  unless  the  proprietor  had  shewn  his  inten- 
tion to  take  advantage  of  the  forfeiture ;  such  titles 
were  confirmed  by  the  act  of  1786  c.  8. 

Jonnson  v.  Buffington.  116 

6.  The  act  of  1786  c.  3.  does  not  authorise  the  Regis- 
ter to  make  grants  in  cases  where  grants  had  been 
previously  made  to  others  by  Lord  Fairfax.  lU 

7.  In  1766,  a  warrant  from  the  proprietor's  office 
issued  to  B,  which  was  surveyed  in  1757.  In  1768,  the 
land  was  surveyed  by  C.  and  in  1770.  and  not  before, 
B  tendered  the  composition  and  office  fees,  and  de- 
manded a  grant,  which  was  refused.    A  few  months 

after  this,  a  grant  was  made  to  C. A  court  of 

equity  ought  not  to  afford  relief  to  B  after  so  unrea- 
sonable a  delay  in  compleatlng  his  title. 

Curry  v.  Burns.  121 

8.  The  court  would  not  decide  what  ought  to  be 
considered  as  a  reasonable  time  to  indulge  the 
owner  of  a  survey  in  compleatlng  his  title.  Each 
case  ought  to  stand  upon  Its  own  particular  circum- 
stances. But  a  delay  of  II  years  without  exculpa- 
tory circumstances,  is  an  unreasonable  time.       lb. 

NOTICE. 

1.  See  Evidence  No.  8. 
Mills  No.  2. 

2.  Where  the  owner  of  a  survey  has  forfeited  his 
right  by  not  obtaining  a  title  within  the  time  pre- 
scribed, notice  to  a  subsequent  applicant  will  not 
affect  his  title,  unless  the  original  claimant  had 
been  prevented  by  fraud  from  obtaining  a  legal 
tlUe. 

Picket  V.  Dowdall.  64 


OBLIGATION. 


1.  Memorandums  endorsed  on  a  bond  are  to  be 
considered  in  like  manner  as  if  they  were  incor- 
porated with  the  bond. 

Gordon  v.  Frazer.  130 

2.  See  Surety  No.  1.  2. 
Assignment  No.  2.  8,  4. 

3.  The  assignee  of  a  bond  tho*  for  valuable  con- 
sideration and  without  notice,  takes  the  same  sub- 
ject to  all  the  equity  of  the  obligor. 

Norton  v.  Rose,  253 

OYER. 
1.  Tho'  you  cannot  have  advantage  of  the  writ  to 
lead  a  variance  without  craving  oyer  of  it,  yet  you 
may  apply  to  it  to  amend  by. 

Stephens  v.  White,  S18 

PENNSYLVANIA. 
1.  See  Laws. 

PLEAS  AND  PLEADING. 

1.  In  replevin,  the  plaintiff  upon  the  plea  of  nil 
debet,  may  give  in  evidence  an  award  made  since 
the  distress  taken,  (but  respecting  pre-existinsr  ac- 
counts.) in  order  to  show  that  nothing  was  due  to 
the  avowant. 

TurbervlUe  v.  Self,  71 

2.  See  Jeofails  No.  1.  8. 
Oyer  No.  I. 

Verdict  No.  8. 

8.  In  debt  upon  a  judgment  recovered  against  an 
executor,  upon  motion,  the  declaration  suggested 
a  devastavit  of  assets  which  accrued  judgment 
rendered.  The  executor  is  not  precluded  from 
pleading  a  special  plene  admlnistravlt,  and'  from 
porting  it  by  proof. 

Ruffin  V.  Pendleton,  184 

5.  In  assumpsit,  the  gist  of  the  action  is  the  prom- 
ise to  pay,  and  unless  this  be  avered,  the  omission 
Is  not  cured  by  the  verdict. 

Winston's  Ex.  v.  Francisco.  187 

POWER. 
1.  See  Executor  No.  4. 

PRACTICE. 

1.  See  Evidence  No.  2.  8. 
Appeal  No  8.  4,  6,  6,  10. 

2.  Where  there  Is  no  appearance  entered  for  the 
appellant  the  appellee  may  move  before  the  record 
is  opened  to  dismiss  the  appeal,  but  not  afterward«(. 

Collins  V.  Lowry,  75 

8.  In  all  cases  where  a  general  commission  issues 
for  taking  desposltions  upon  an  answer  and  repli- 
cation in  any  suit  in  the  High  Court  of  Chancery, 
the  cause  must  remain  at  rule  six  months  from  the 
time  of  entering  the  replication,  before  it  is  set 
down  for  hearing,  unless  this  be  dispensed  with  by 
consent  of  parties  entered  on  the  record. 

Dalby  V.  Price,  m 


See  Deed  No.  5. 


PRESUMPTION. 
PROFBRT.. 


1.  Profert  of  a  bill  of  exchange  is  not  necessary. 
Terrel  v.  Atkinson's  Ex,  I4S 

PROMISSORY  NOTES. 
1   If  a  promissory  note  be  signed  and  sent  to  the 
payee,  in  blank  for  him  to  fill  up  vrlth  the  amount 
it  is  good  evidence  upon  the  plea  of  nil  debit 

Jordon  V.  Nelson,  164 

2.  See  Assignment  No.  8. 

PURCHASE. 
1.  See  Executors  No.  4. 

RELATION. 
1.  A  grant  relates  back  to  the  warrant  which  Is 
the  inception  of  the  title,  but  not  so  as  to  work  an 
injury  to  others  by  destroying  intervening  rights, 
fairly  and  legally  acquired. 

•      Picket  V.  Dowdall,  110 

RENT. 
1.  See  Replevy  Bond  No.  8. 
8.  Property  distrained  for  rent,  can  only  be  sold 
by  an  officer. 

"Ferguson  v.  Moor,  57 

REPLEVY  BONDS, 

1.  In  what  case  of  fraud  or  Improper  condnct  in 
the  commissioners,  a  replevy  bond  taken  by  then 
may  be  quashed.  ^ 

Hendricks  v.  Dundass,  » 

2.  A  bond  taken  upon  replevying  property  dis- 
trained for  rent  must  be  returned  to  the  conn  to 
which  the  officer  levying  the  distress  beloncs.  or  to 
the  court  of  that  county  in  which  the  land  lies. 

Ferguson  v.  Moor,  »* 
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8.  A  lx>iid  taken  upon  replevying  property  diS' 
trained  for  rent,  is  ffood.  If  signed  by  the  original 
lessee,  thonffh  not  the  tenant  in  actual  possession, 
nor  the  owner  of  the  property  distrained,  if  he  hath 
assigned  to  a  third  person,  without  the  privy  or 
assent  of  the  lessor. 

Ferguson  v.  Moor,  B7 

SCIRE  FACIAS. 

1.  The  second  sci  fa  against  the  special  bail  issued 
on  the  8d  of  April  1771,  returnable  to  the  October 
term :  and  was  returned  'not  found. '  At  June  court, 
the  ball  moved  to  surrender  the  principal  which 
was  refused. 

Afterwards  in  1778,  the  motion  was  renewed  by 
consent  of  parties,  when  the  court  permitted  the 
render.  The  court  were  not  precluded  from  mak- 
ing the  latter  decision,  the  motion  being  brought 
on  again  by  consent,  and  they  decided  properly, 
since  the  writ  being  made  returnable  to  an  Im- 
proper day,  it  was  merely  void,  and  consequently 
the  first  motion  was  made  in  time. 

Bogle  V.  Fitzhugh,  118 

SET-OFF. 

1.  Where  an  assigned  bond  was  not  allowed  to  be 
set-off. 

Turbervllle  v.  Self,  71 

2.  See  Discount  No.  1. 

SETTLEMENT  AND  PREEMPTION. 
1.  See  Land  No.  1. 

SHERIFF. 

1.  Process  in  this  country,  may  be  executed  by 
the  deputy  in  all  cases,  unless  where  the  high 
Sheriff  is  required  to  go  in  person.  Writs  of  ad 
quod  damnum  may  consequently  be  executed  by 
the  deputy. 

Wroe  V.  Harris,  1S0 

2.  See  Error  No.  2. 

SLAVES. 

1.  Slaves  from  their  nature  are  chattels,  and 
though  in  the  hands  of  executors,  they  are  ex- 
empted from  the  payment  of  debts,  where  there 
is  a  sufficiency  of  other  personal  estate,  they  are 
still  assets. 

,     Walden  v.  Payne,  7 

2.  Slaves  are  real  estate  only  in  particular  cases, 
such  as  descents  &c.  lb. 

3.  An  executor  is  not  bound  by  the  order  of  a 
county  court  directing  a  division  of  the  estate  of  a 
testator  among  his  distributees,  to  deliver  up  slaves, 
without  reserving  a  sufficiency  to  pay  the  debts, 
or  without  taking  bonds  to  refund.  lb. 

SPECIFICK  PERFORMANCE. 
1.  See  Agreement  No.  l. 

STATUTES. 
1.  See  Laws. 

STERLING, 
t.  See  Money. 

SUPERSEDEAS. 
1.  See  Appeal. 

SURETY. 

1.  If  a  joint  bond  be  given  for  money  loaned  to 
the  principal,  a  court  of  equity  will  not  charge  the 
executors  of  the  surety  if  they  become  discharged 
at  law  by  the  death  of  the  surety  before  the  prin- 
cipal. 

Harrison  Ac.  v.  Field  Ac.,  186 

2.  If  the  lending  be  to  both,  it  creates  a  moral 
obligation  in  both  to  pay,  and  though  the  remedy 
"be  lostat  law,  equity  will  enforce  the  moral  obliga- 
tion against  both.  lb. 

TENDER  AND  REFUSAL. 
1.  A  tender  and  refusal  of  continental  bills,  in 


the  state  of  Pennsylvania,  in  dischange  of  a  Pennsyl- 
vania debt,  in  March  1780,  did  under  the  laws  of 
that  state,  (the  requisites  of  those  laws  being  com- 
plied with)  produce  a  forfeiture  of  the  debt. 

Warder  v.  Arell,  282 

2.  See  Laws. 

8.  A  tender,  which  If  refused  produces  a  forfei- 
ture of  the  debt,  if  made  to  one  obligee,  is  equal  to 
a  tender  made  to  all. 

Warder  v.  Arell,  397  &c. 

TROVER  AND  CONVERSION. 
1.  In  trover  and  conversion,  the  declaration  need 
not  state  the  price  of  the  thing  converted,  though 
it  is  otherwise  in  detinue. 

Pearpolnt  v.  Henry,  192 

USES  AND  TRUSTS. 

1.  As  to  persons  in  esse,  the  legal  estate  is  ex- 
ecuted immediately,  and  as  to  persons  not  in  esse, 
it  vests  immediately,  upon  their  coming  into  being 
if  they  come  in  good  time,  otherwise  it  goes  over 
to  the  next  remainder  man. 

Roy  V.  Garnett,  85 

2,  See  Devise  No.  1,  2. 

VARIANCE. 

1.  What  is.  as  to  the  name  of  a  person. 
Johnson  v.  Buffington.  116 

2.  Tho'  you  can  not  have  advantage  of  the  writ 
to  plead  a  variance  without  craving  oyer  of  it.  yet 
you  may  apply  to  it  to  amend  by,  though  oyer  was 
not  taken. 

Stephens  V.  White,  212 

8.  Declaration  upon  a  bond  executed  to  A.  and 
assigned  to  the  plaintiff.  The  bond  produced  in 
evidence  had  an  assignment  endorsed  to  B.  which 
had  been  stricken  out  except  the  signature  of  the 
obligee,  above  which  was  endorsed  an  assignment 
to  the  plaintiff.  The  erazure  of  the  former  assign- 
ment does  not  produce  a  variance  between  the 
obligation  and  the  proof.  If  any  foul,  or  Improper 
conduct  had  appeared  in  the  transaction.  It  might 
have  been  otherwise. 

Drummond  v.  Crutcher,  218 

VERDICT. 

1.  In  an  action  for  freedom,  a  verdict  finding  the 
mother,  (the  plaintiff)  free,  or  a  slave,  is  conclusive 
evidence  between  a  child  of  the  plaintiff,  and  one 
claiming  under  the  defendant  in  that  suit. 

Sheltonv.  Barbour,  64 

2.  See  Chancery  No.  8. 
Debt  No.  1. 
Jeofails  No.  l. 
Declaration  No.  1. 

8.  The  defendant  pleaded  a  special  plene  admlnis- 
travit,  and  that  he  hath  not,  nor  had  any  goods 
except  to  a  certain  value,  which  were  not  sufficient 
to  satisfy  the  Judgment  mentioned  in  the  plea. 
Replication,  that  he  hath  and  had  &c.  goods  &c. 
more  than  sufficient  to  satisfy  the  said  Judgments 
whereof  he  could  have  satisfied  plaintiff.  Verdict 
"for  the  debt  in  the  declaration  mentioned." 
This  verdict  is  insufficient:  it  ought  to  have  found 
that  the  defendant  had  goods  &c,  more  than  suffi- 
cient to  satisfy  the  Judgments,  whereof  he  could 
have  satisfied  the  plaintiff,  or  the  value  of  the  assets 
if  they  were  not  sufficient. 

Booth's  Ex.  V.  Armstrong.  801 

WILL. 
1.  Construction  of. 
Harvey  et  ux.  v.  Borden.  156 

WITNESS. 
1.  The  testimony  of  a  witness   tending  to  fix  a 
fraud  upon  himself,  ought  not  to  be  regarded. 

Claiborne  v.  Parrish.  146 
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OF 
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FROM  APRIL  lOTH,  1820,  TO  JUNE  28th,  1821. 


By  FRANCIS  W.  GILMER, 

COUNSBl,I,OR   AT  I,AW. 


I/aw  in  general  is  human  reason,  in  as  much  as  it  governs  all  the  inhabitants  of  the 
earth  ;  the  political  and  civil  laws  of  each  nation  ought  to  be  only  the  particular  cases 
in  which  this  human  reason  is  applied* 

Montesquieu, 


District  of  Virginia  to  wit : 

BK  IT  REMEMBERED,  that  on  the  third  day  of  August  in  the  forty-sixth  year  of 
the  Independence  of  the  United  States  of  America,  N.  Pollard  of  the  said  district  hath 
deposited  in  this  office  the  title  of  a  book  the  right  whereof  he  claims  as  proprietor,  in  the 
words  following  to  wit  : 

**  RKPORTS  OF  CASES  decided  in  the  COURT  OF  APPEALS  of  Virginia,  from 
April  10th,  1820,  to  June  28th,  1821.  By  Francis  W.  Gilmer,  Counsellor  at  Law. 
Lraw  in  general  is  human  reason,  in  as  much. as  it  governs  all  the  inhabitants  of  the 
earth  ;  the  political  and  civil  laws  of  each  nation  ought  to  be  only  the  particular  cases 
in  which  this  human  reason  is  applied. — Montesquieu,''^ 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  "  An  Act  for 
the  encouragement  of  learning,  by  securing  the  copies  of  Maps,  Charts,  and  Books,  to  the 
authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned.*' 

RD :  JEFFRIES, 
Clerk  of  the  District  of  Virginia. 

Reprinted  by  The  Michik  Company,  by  authority  of  Act  of  Legislature, 
approved  February  24, 1900. 


ADVERTISEMENT. 

Several  of  the  cases  reported  were  arg-ued  before  the  appointment  of  a  Reporter,  which 
will  be  an  excuse  for  there  being  no  arguments  published  in  some  that  are  important :  that 
of  Taylor  v,  Bruce,  was  of  such  novelty  and  interest,  and  the  law  not  being  settled  by  the 
decision,  that  the  Reporter  was  at  the  trouble  to  obtain  the  notes  of  one  of  the  Judges,  that 
the  arguments  as  far  as  practicable  might  be  exhibited :  he  regrets  that  even  with  that 
diligence,  he  has  not  been  able  to  detail  the  authorities  and  reasoning  of  the  appellee's 
counsel,  or  of  Mr.  Call,  so  fully  as  their  ability,  and  the  great  moment  of  the  question 
deserved. 

The  Reporter  is  fortunately  relieved  from  a  great  portion  of  his  responsibility,  by  the 
circumstance  of  the  Judges  having  selected  the  cases  to  be  reported ;  and  in  every  case 
writing  their  own  opinions  at  large.  He  wishes  the  counsel  could  have  taken  the  same 
trouble  with  their  arguments,  which,  have  embarrassed  him  most.  To  give  them  at  leng-th, 
was  the  only  way  to  do  justice  to  their  ability,  but  that  would  have  made  the  volume  a  £>ok 
of  speeches  rather  than  of  reports.  To  omit  them  altogether,  would  have  excluded  many 
valuable  references  ;  he  chose  therefore,  to  insert  just  enough  to  embrace  the  law  adduced 
on  each  case.  No  idea  can  be  formed  of  the  ability,  and  much  less  of  the  eloquence  of  the 
respective  counsel,  from  their  arguments  as  now  presented. 

This  course  has  left  to  the  reporter  scarcely  any  other  duty,  than  to  state  with  con- 
ciseness and  accuracy  the  facts  and  pleadings  of  the  cases.  With  every  disposition  to 
retrench,  the  number  and  length  of  seriatim  opinions  has  enlarged  the  volume  t>eyond  his 
expectation  or  control. 


TABI.E  OP  CA3ES  REPORTED. 


Adams  and  Tayloe 329 

Alderson  and  Faulkner 221 

Alcocke  V,   Maulers  adm'x 305 

Ashby  V,  Kiger 153 

Austin's  ex*r  v.  Jones 341 

Baker  [Treasurer]  v.  Preston  and  others  235 

Barnettz/.  Sam.  232 

Battaile  and  Metcalfe 191 

Bennett  v,  Maule's  adm'x 305 

Blanton  v,  Taylor 209 

Bourke  v.  Granberry 16 

Brown  and  Lyons 105 

Bruce  and  Taylor  adm'r  of  HoUoway 42 

Brent  v.  Dold 211 

Bull  and  Hill 149 

Bussard  and  Marshall   9 

Carter  v,  Carr 145 

Carter  v.   Campbell 159 

Childers  v.  Smith 196 

Colston  and  Long 98 

Cole  V.  Pen  wick 134 

Cooke's  ex*r  and  Lee 331 

Commonwealth  and  Preston 235 

Commonwealth  and  Staples 213 

Dempsey  v.  Lawrence 333 

Didlake  v.  Hooper 194 

Dold  and  Brent 211 

Early  v.  Early 124 

EUiotte  and  Parker 33 

Fanny  fl«fl^  GriflBth 143 

Farley  and  Williamson 15 

Faulkner  v.  Alderson 221 

Fenwick  a«flf  Cole 134 

Fenwick  and  Moore 214 

Gait  and  Goode 152 

Granberry  and  Bourke 16 

GriflBth  v.  Fanny 143 

Goode  V,  Gait 152 

George  v,  Richardson 230 

Guerrant  v.  Tinder 36 

Hallara  v,  Jones 142 

Hill  V.  Bull 149 

Hollo  way's  adm'r  v.  Bruce 42 

How's  adm'r  and  Tomlin's  adm'r 1 

Hooper  and  Didlake  194 

Jacobs  V.  Sale 123 

Jones  and  Hallam 142 


Jones  and  Austin's  ex'r 341 

Kiger  and  Ashby 153 

Kile's  adm'r  and  Rowt's  adm'r 202 

Knight  V.    Yarbrough 27 

Kownslar  v.  Ward 127 

Lane  v,  Tidball 130 

Lawrence  v.  Dempsey 333 

Lee  V.  Cooke's  ex'r. 331 

Long  V,  Colston 98 

Lyons  v.  Brown 105 

Marshall  z/.  Bussard 9 

Maule's  adm'x  and  Bennet 305 

Same  and  West lb. 

Same  a»(/ Alcocke lb. 

Metcalfe    v.    Battaile 191 

Miller  z'.  M'Luer , 338 

M'Luer  and  Miller lb. 

Moore  v,  Fenwick 214 

Mosby  V.  Taylor 172 

M'Rae  and  Nadenbousch 228 

Nadenbousch  and  M'Rae 228 

Overseers  of  Poor  of  Richmond  County 

V,  Tayloe's  adm'r 336 

Parker  v,  EUiotte  33 

Pearce  and  Smith 34 

Preston  and  Commonwealth 235 

Richardson  and  Georg-c 230 

Rowt's  adm'r  v,  Kile's  adm'r 202 

Sale  and  Jacobs 123 

Sam  and  Barnett 232 

Smith  V,  Pearce 34 

Smith  and  Childers  196 

Staples  V.  Commonwealth 213 

Taylor  adm'r  of  HoUoway  v,  Bruce 42 

Tayloe  V.  Adams 329 

Taylor  and  Blanton 209 

Taylor  flwflf  Mosby 172 

Tayloe's  adm'r  and  Overseers  of    Poor 

of  Richmond  County 336 

TidbaU  and  Lane 130 

Tinder  and  Guerrant 36 

Tomlin's  adm'r  v,  Howe's  adm'r. 1 

Trent  v.  Trent's  ex'x 174 

Ward  and  Kownslar. 12? 

West  V.  Maule's  adm'x 305 

Williamson  v,  Farley 15 

Yarbrough  and  Knight 27 
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CASES  IN  THE 

COURT    OF    APPEALS    OF    VIEGINIA 


SPRING  TERM,  1820. 

Tomlin's  Adm'rv.  How's  Adm'r. 

April.  1890. 
Pleadinflrand  Practice— Plea  of  SUtute  of  Llmitatloas.* 

—The  plea  of  the  statute  of  limitations  Is  an  Is- 
suable plea,  and  sometimes  an  honest  plea.  An- 
other plea  may  be  added  to  the  g'eneral  issue 
under  circumstances.  Presumption  of  payment 
arising  from  staleness  of  the  demand  will  ex- 
cuse delay  in  pleading  the  statute  of  limitations 
—especially  in  favour  of  an  executor  or  adminis- 
trator. 

John  How  brought  assumpsit  in  the  year 
1809  in  the  county  court  of  Richmond, 
against  John  W.  Tomlin,  administrator  of 
Walker  Tomlin.  The  declaration  contained 
a  general  indebitatus  assumpsit  for 
901.  2.  2%  the  price  of  How's  interest  in  the 
brig  Juno  which  he  sold  to  Walker  Tomlin 
24th  October  1782,  which  Walker  Tomlin  as- 
sumed to  pay  on  1st  January  1783  subject  to 
a  deduction  of  10  per  cent. ;  and  also  a  count 
on  an  insimul  computassent  for  the  same 
sum,  subject  to  a  like  deduction,  payable  on 

the  same  date. 
2  *A  submission    to   arbitration    was 

made  and  at  another  term  set  aside. 
In  March  1816  both  the  plaintiff  and  defend- 
ant being  dead,  the  cause  was  revived  by 
scire  facias,  in  the  name  of  the  appellee  ad- 
ministrator of  How,  against  the  appellant 
administrator  de  bonis  non  of  Walker  Tom- 
lin. 

In  August  1816  the  defendant  pleaded  the 
general  issue  and  there  was  a  trial,  at 
which  the  plaintiff  moved  the  court  to  in- 
struct the  jury,  that  the  defendant  having 
pleaded  the  general  issue  could  not  rely  on 
the  presumption  of  payment  arising  from 
lapse  of  time.  The  court  was  divided  on 
the  motion,  the  instruction  was  conse- 
quently not  obtained,  and  the  plaintiff  ex- 
cepted. The  Jury  found  a  verdict  for  the 
plaintiff    for   901.  2.  2%  with    interest  from 


^statute    of  Limitations— Delay  In   Tendering. —See 

principal  case  dlstinsruislied  in  Martin  v.  Anderson, 
6  Rand.  19.  See  further,  monofirraptaic  note  on  "Limi- 
tation of  Actions"  appended  to  Herrlngrton  v.  Har- 
Icins.  1  Rob.  591. 

Tbe  principal  case  is  also  cited  in  Pusrli  v.  Jones.  0 
Leisrh  809. 

Bonds— Presumption  of  Payment.— In  Sadler  y. 
Kennedy,  11  W.  Va.  198.  it  was  said:  "When  an  ac- 
tion is  broufirht  on  a  bond  if  twenty  years  elapse 
t>etween  the  time  of  its  becominsr  due  and  of  the  in- 
stitution of  the  action,  the  defendant  may  (without 
pleading:  the  statute  of  limitations)  rely  upon  pre- 
sumption of  payment,  and  upon  issue  joined  on 
plea  of  payment,  payment  may  be  inferred  by  the 
jury,  from  circumstances  coupled  with  the  lapse  of 
a  shorter  period  than  twenty  years.  Perkins' 
Adm'r  V.  Hawkins'  Adm'r,  9  Gratt.  6Si6:  Wells  v. 
Washlnfirton's  Adm'r.  6  Mnnf.  532:  Tomlin's  Adm'r  v. 
ITaw'8  Adm'r,  Qilm.  8;  Hunt  v.  Bridgrham  etc.,  2  Pick. 
fi8! :  Jackson  ▼.  Pierce,  10  Johns.  414:  Telgrhman  v. 
Frieher,  9  Watts.  448."  To  the  same  effect,  see  the 
principal  case  cited  In  Booker  v.  Booker.  29  Gratt 
€09. 

See  further  on  this  subject,  foot-note  to  Booker  v. 
Booker,  29  Gratt.  605;  monofirraphlc  note  on  "Bonds" 
appended  to  Ward  v.  Churn,  18  Gratt.  801. 

The  principal  case  was  also  cited  in  Hunter  y. 
Snyder,  11  W.  Va.  216. 


24th    October   1782.     The    court    grranted    a 
new  trial. 

The  plaintiff  excepted  to  the  opinion  of 
the  court  g-ranting^  a  new  trial,  and  in  his 
bill  of  exceptions  spread  the  whole  evidence 
on  the  record,  consisting:  of  1.  A  transcript 
of  the  account  between  How  and  Walker 
Tomlin  concerning'  the  Juno,  with  an 
agreement  subjoined  dated  October  24,  1782, 
by  which  Tomlin  agreed  to  pay  901.  2.  2% 
&c.  2.  A  receipt  dated  1801  executed  by  I. 
W.  Tomlin  for  Walker  Tomlin  to  How,  for 
261.  16.  4J^,  paid  by  How  in  part  of  money 
lent  him  by  Walker  Tomlin. 

The  plaintiff  offered  to  release  10  per  cent, 
of  the  verdict.  But  the  court  granted  a 
new  trial. 

At  the  August  term  1817  the  defendant 
asked  leave  of  the  court  to  add  the  plea  of 
the  statute  of  limitations  to  the  former 
plea.  The  court  refused.  And  on  the  new 
trial,  the  Jury  found  for  the  plaintiff 
$737  37,  and  costs. 

The  Superior  court  of  Richmond  granted 
the  defendant  a  supersedeas,  and  at  the 
April  term  1818  affirmed  the  Judgment. 
The  appeal  was  from  that  Judgment. 

Leigh  for  the  appellant. 
3  *Acknowledging  that  the  plea  of  the 

statute  of  limitations  regularly  con- 
cludes with  a  verification,  and  not  the  coun- 
try, and  that  it  is  improper  to  tender  an 
issue  on  that  plea,  contended  that  it  was 
nevertheless  an  issuable  plea  within  the 
meaning  of  the  act  of  assembly,  requiring 
the  defendant  on  setting  aside  an  office 
judgment,  to  plead  to  issue  immediately,  (a) 

It  had  been  formerly  held  that  this  is  not 
an  issuable  plea,  (b)  But  a  contrary  opin- 
ion prevailed,  and  it  was  decided,  that  the 
statute  of  limitations  is  an  issuable  plea,  or 
what  is  the  same  thing  a  plea  to  the  merits, 
and  withal  not  an  unconscientious  plea,  (c) 

In  the  opinion  of  the  late  President  Pen- 
dleton, any  plea  which  is  designed  as  a  just 
defence  and  not  intended  for  delay,  ought 
in  sound  discretion  to  be  allowed  as  an  is- 
suable plea,  (d)  If  therefore  this  plea  had 
been  offered  at  first  on  setting  aside  the 
office  judgment,  it  should  doubtless  have 
been,  allowed,  and  such  is  the  constant  prac- 
tice. 

Ought  the  court  then,  in  the  exercise  of 
a  sound  discretion  to  have  allowed  the  plea 
at  the  time  and  under  the  circumstances  in 
which  it  was  offered? 

In  the  case  of  Backhouse  v.  Jones'  execu- 
tor(e)    this    court    held,    that    the   plea    of 


(a)  1  Rev.  508. 

(b)  2  Strange,  1242;  1  Wm.  Black.  85;    2  T.  R.  S91. 

(c)  See  Rucker  v.  Hanna.  8  T.  R.  124:  Maddocks  y. 
Holmes.  1  Bos.  &  P.  228.  It  is  stated  as  a  settled 
point    1  Chit.  Pl.  506. 

(d)  1  Wash.  28. 

(e)  In  this  court  spring  of  1805.  This  case  which 
is  referred  to,   was  one  in   which   the  appellant 
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the    statute     of     limitations     ought 

4  *iiot  to  be  allowed  at  any  term  subse- 
quent to  that  at  which  the  office  judg- 
ment ought  to  have  been  set  aside,  unless 
some  sufficient  cause  appeared  to  excuse  the 
neglect  of  pleading  it  in  due  time.  Did 
any  such  sufficient  cause  appear  in  this 
case?  for  this  is  the  only  question. 

The  defendant  had  gone  to  trial  on  the 
general  issue,  thinking  that  the  lapse  of 
time  would  furnish  a  legal  presumption  of 
payment,  and  in  point  of  law  according  to 
the  recent  decision  in  Wills  v.  Washington's 
administrator  he  was  right.  But  on  this 
point  the  county  court  divided  and  gave  no 
opinion.  So  the  defendant  was  never  ap- 
prized of  the  necessity  of  pleading  the  stat- 
ute 'till  the  Jury  found  against  the  pre- 
sumption on  the  first  trial.  Here  then  is 
his  excuse  for  failing  to  plead  it  at  fir^t, 
and  for  offering  it  afterwards. 

He  pressed  with  earnestness,  that  this 
was  not  an  unjust  plea  to  avotd  a  jtist  de- 
mand, but  a  just  and  honest  defence  to  a 
claim  not  only  stale  but  iniquitous.  Not 
only  the  great  length  of  time  furnished  pre- 
sumption of  payment  but  there  was  actual 
proof  of  payment,  on  the  first  trial. 

The  defendant  too  was  an  administrator 
and  it  was  his  duty  to  put  in  this  plea,  and 
the  statute  in  one  case  recognises  the  differ- 
ence between  persons  suing  in  their  own 
right  and  in  a  representative  character. 
For  it  is  the  duty  of  the  court  to  inforce  the 
statute  of  limitations  to  protect  the  estate 
of  decedents  whether  the  executor  plead  it 
or  not.  (f) 

The  defendant  in  this  case   was  as   well 

entitled  to  amend  his  plea,    as    if  the  plea 

offered  had  been  plene  administravit, 

5  *and  it  has  been  adjudged  error  to  re- 
fuse   that    plea,    if  tendered    at   any 

time  before  trial,  (g) 

But  amendments  to  the  declaration  are 
allowable  in  favor  of  justice  even  after  a 
trial  and  a  juror  withdraw,  (h)  and  surely 
the  rule  should  be  reciprocal,  and  the  de- 
fendant should  have  the  same  opportunity 
to  amend  his  pleadings. 

Stanard,  contra.  Admitted  the  statute  of 
limitations  to  be  an  issuable  plea  and  is 
allowable  when  offered  at  the  term  after 
office  judgment  is  entered.  But  the  ques- 
tion here  is,  shall  it  be  allowed  after  the 
lapse  of  years  of  continuances,  and  indeed 
after  an  actual  trial  aad  verdict. 

It  is  contended  that  the  plea  should  have 
been  allowed,  because  it  is  admissible  within 
the  sound  discretion  of  the  court,  and 
this  is  a  proper  case  for  admitting  it. 

The  first  argument  offered  to  shew  this  a 
proper  case  for  allowing  the  plea  is,  that  it 

broufirlit  case,  at  July  rules  1799.  tbe  office  Judfirment 
was  entered  and  a  writ  of  inquiry  awarded.  When 
called  for  trial  in  October  1800,  tbe  defendant  moved 
to  set  aside  tbe  writ  of  inquiry,  and  plead  the  stat- 
ute of  limitations,  to  which  tbe  plaintiff  objected; 
tbe  court  below  overruled  tbe  objection,  and  al- 
lowed tbe  plea.  Tbe  court  of  Appeals  1805  reversed 
tbe  judgment  Because  no  sufficient  reason  ap- 
peared to  excuse  tbe  delay  in  pleading  tbe  statute, 
and  because  tbe  plea  relied  on  6  years  before  the 
plea  as  a  bar,  instead  of  5  years  before  suit  brought. 
This  case  is  considered  as  being  overruled  by  that 
ofTomlln's  administrator  v.  How's  administrator, 
it  was  decided  by  tbe  court  of  Appeals  April  17th 
1805  before  Lyons,  Carrinoton,  Roane,  &  Tucker, 
Judges.— Edition  1821. 

(f)  1  Rev.  492. 

(g)  Chisholm  V.  Anthony,  1  H.  &  M.  37.  I' 
<b)  Jude  V.  Syme.  8  Call  852. 


is  offered  by  an  administrator.  But  in 
Backhouse  v.  Jones  the  plea  was  also  offered 
by  an  executor,  yet  the  court  held  th^  plea 
inadmissible  because  np  good  cause  was- 
shewn  for  allowing  it.  In  that  case  the 
court  admitted  there  might  be  cases  where 
the  plea  should  be  received.  But  those 
cases  it  is  presumed  must  depend  on  circum- 
stances which  originally  prevented  the  de- 
fence, and  not  on  the  nature  of  the  claim 
itself.  For  this  court  cannot  now  judicially 
know  what  is  the  nature  of  the  plaintiff' » 
demand.  And  it  would  be  to  prejudge  his- 
case,  to  allow  a  defence  to  be  made  to  it, 
on  the  supposition  that  it  is  unjust. 

As  to  the  staleness  of  the  demand  fur- 
nishing a  presumption  of  payment;  allow- 
ing the  full  force  of  the  argument,  the 
defendant  should  at  least  have  offered  thi& 
plea  when  the  new  trial  was  granted,  and 
not  on  the  instant  of  the  second  jury's- 
6  being  sworn.     Neither  party  ^should 

be  permitted  to  change  the  pleading:s 
so  as  to  alter  the  evidence  at  the  moment  of 
trial. 

Plene  administravit,  is  unlike  other  pleas, 
for  that  is  protected  by  the  statute  enacting^, 
that  no  administrator  or  executor  shall  be 
chargeable  beyond  assets  for  any  misplead- 
ing, &c.  Besides,  that  plea  is  wholly 
afiBrmative  and  so  requires  of  the  plaintiff 
no  new  evidence. 

He  insisted  strenuously,  that  the  conrt 
below  could  not  inquire  into  the  nature  of 
the  plaintiff's  demand  as  a  preliminary 
step  to  deciding  on  the  admissibility  of  this 
plea.  If  the  court  allow  such  evidence, 
either  party  might  adduce  it,  and  thus  in 
every  case  decide  the  merits  of  the  cause  on 
the  facts  by  the  judgment  of  the  court, 
when  in  truth  they  can  be  ascertained  only 
by  the  verdict  of  a  Jury.  And  if  this  course 
was  allowable,  it  does  not  appear  in  this 
case  that  there  were  facts  in  the  case  to 
condemn  the  plaintiffs  claim ;  For  whatever 
may  be  on  the  record,  it  does  not  appear 
but  that  the  plaintiff  proved  his  claim  to  be 
both  just  and  honest.  Besides,  there  is  a 
general  verdict  for  the  plaintiff,  and  it  is 
going  too  far  to  presume  against  the  truth 
and  justice  of  a  verdict. 

Leigh  replied.  That  he  had  contended 
the  plea  should  have  been  received  as  an  act 
of  justice  resulting  from  many  considera- 
tions combined,  and  it  has  been  said  that 
not  one  of  these  considerations  taken 
singly  is  sufficient.  That,  he  thought  was 
not  the  proper  manner  of  treating  such  a 
question  ;  It  is  a  question  addressed  to  the 
discretion  of  a  court  of  justice;  and  thoug^h 
such  discretion  must  ever  be  regulated  by 
law,  it  certainly  is  not  by  any  positive  rules 
of  law  but  rather  by  the  general  spirit  of 
law.  In  such  cases,  the  considerations  de- 
ducible  from  convenience,  from  substantial 
justice,  and  from  the  particular  ci return- 
stances  of  each  particular  case  should  be 
allowed  their  full  and  combined  effect. 
7  *The  objection  that "  the  plea  might 

have  produced  a  continuance  of  the 
cause,  is  completely  answered  by  the  deci- 
sion in  Chisholm  v.  Anthony,  and  the  ar- 
gument is  repelled  by  the  considerations  of 
convenience  mentioned  by  Judge  Pendle- 
ton, (i) 


(I)  1  Wash.  28. 
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ROANE,  Judge.*  The  court  is  of  opin- 
ion, that  the  plea  of  the  act  of  limitations 
is  an  issuable  plea  and  such  an  one  as  oug^ht 
to  be  received  in  setting  aside  an  dffice 
judgment.  It  is  issuable,  because  the 
plaintiff  maj  immediately  take  issue  upon 
it,  although  under  some  circumstances  he 
may  omit  to  do  it  and  reply  some  of  the  ez- 
•ceptions  of  the  statute. 

The  court  is  also  of  opinion,  that  it  is  of- 
ten and,  most  probably,  is  in  this  case,  a 
very  honest  and  conscientious  plea :  it  may 
often  be  tbe  only  means  of  sheltering  the 
defendant  from  paying  an  unjust  det^t. 

In  the  case  before  us  however,  the  ofifice 
judgment  was  not  set  aside  on  the  terms  of 
pleading  this  plea :  it  was  set  aside  on  the 
plea  of  non  assumpsit,  and  the  defendant 
m  offering  to  add  this  plea  stands  on  the 
common  ground  of  applying  to  add  another 
plea  deemed  necessary  to  the  defence  of  his 
cause.  This  liberty  will  not  be  denied  un- 
less the  application  be  unreasonably  de- 
layed, and  has  a  tendency  to  delay  the 
plaintiff  in  his  trial:  it  will  not  even  then 
be  denied,  if  it  be  essential  to  the  justice 
of  the  case,  and  a  good  reason  be  shewn  for 
not  having  pleaded  it  sogner.  That  this 
plea  is  or  may  be  essential  to  the  justice  of 
the  case  before  us,  so  far  as  can  be  discerned 
from  the  facts  shewn  on  the  first  trial  taken 
in  relation  to  the  case  made  by  the  declara- 
tion, cannot  be  doubted. 

The  defendant  had  also  a  good  reason  for 
not  offering  it  sooner.  He  had  a  right  to 
suppose  that  the  end  of  the  plea  would  be 
attained  by  the  legal  presumptioA  arising 
from  the  staleness  of  the  claim.  The 
S  Jury  however  *found  against  that  pre- 
sumption on  the  first  trial,  and  that 
without  any  evidence  to  shew  an  acknowl- 
edgment of  the  debt  within  twenty  years. 
On  the  second  trial  they  also  found  against 
the  defendant,  either  without  such  last 
mentioned  evidence,  or  in  consequence  of 
such  evidence  being  produced. 

In  the  first  view  the  Jury  may  have  mis- 
understood the  law,  on  this  point  relative 
to  simple  contract  debts,  and  4hus  have  in- 
jured the  defendant  without  any  default  in 
him.  And  if  evidence  of  an  acknowledg- 
ment of  the  debt  was  produced  on  the  last 
trial,  still  it  may  be,  that  the  plaintiff  is 
not  entitled  to  recover.  The  presumption 
may  have  been  repelled  by  such  evidence 
within  the  twenty  years,  but  beyond  the 
"five  years  embraced  by  the  act  of  limita- 
tions. In  this  last  case  nothing  but  the 
plea  of  the  act  could  avail  the  cause  of  the 
defendant.  Although  a  reliance  on  the  pre- 
sumption therefore  would  in  most  cases  be 
sufficient  for  the  defendant,  and  excuse  him 
for  not  pleading  the  bar  of  the  statute,  it 
may  not  have  that  effect  in  all  cases.  In 
the  case  before  us,  that  plea  is  or  may  be 
essential  to  the  defendant's  cause,  and  the 
court  in  its  discretion  ought  to  have  al- 
lowed it. 

As  to  the  lapse  of  time  which  had  taken 
place  in  this  case,  a  part  thereof  is  accounted 
for.  by  the  order  of  reference  to  arbitrators, 
and  another  part  by  the  death  of  the  first 
administrator,  and  the  probable  delay  in 
introducing  the  appellant   as  his  successor. 

And    as    to    the    verdict   which  was  first 


found  in  this  case,  the  case  of  Richardson 
V.  Johnson,  (k)  shews,  that  that  circum- 
stance does  not  prevent  the  admission  of  a 
plea  called  for  by  the  justice  of  the  case. 

The  plea  ought  therefore  to  have  been 
admitted  by  the  court,  especially  in  favor 
of  an  administrator  who  had  been  recently 
brought  into  the  cause,  and  who  may  not 
when  he  first  pleaded,  have  been  sufficiently 
acquainted  with  the  affairs  of  his  intes- 
tate. 
9  *Both  Judgments  are  to  be  therefore 

reversed  and  the  cause  to  be  remanded 
in  order  to  admit  the  plea  aforesaid  and  for 
farther  proceedings. 


Marshall  v.  Bussard. 

April.  1820. 

Wroagful  Attachment— Action  on  Case— Declaration- 
Averments.*— The  declaration  in  a  special  action 
on  the  case,  for  suing*  out  a  foreign  attachment, 
must  aver  both  malice  and  want  of  probable 
cause,  either  expressly  or  by  equivalent  words. 

Bussard  brought  a  special  action  on  the 
case  against  Marshall,  in  the  Superior  court 
of  Spot tsyl van ia,  charging  that  the  plain- 
tiff was  entitled  to  1245  bushels  of  barley, 
then  laden  on  board  a  vessel  lying  in  the 
river  Rappahannock,  within  the  jurisdiction 
of  the  court  and  of  the  Superior  court  of 
Chancery  for  the  Fredericksburg  district, 
and  then  being  in  the  possession  of  M. 
Dawson,  the  master  of  the  said  vessel,  for 
the  purpose  of  being  forwarded  to  the  plain- 
tiff at  Georgetown,  in  the  district  of  Co- 
lumbia, and  the  defendant  knowing  the 
premises,  falsely  pretending  that  the  said 
plaintiff,  together  with  a  certain 
Renner,  was  indebted  to  him  in  a  large  sum 
of  money,  for  which  he  had  no  rem^y  but 
by  subjecting  the  said  barley  to  an  attach- 
ment from  the  Superior  court  of  Chancery 
of  Fredericksburg,  did,,  on,  &c.  sue  forth 
from  the  ofifice  of  the  said  court  of 
chancery  a  subpoena  to  attach  the  goods 
and  effects  of  the  plaintiff  and  of  the 
said  Renner     in     the    hands     of   the 

said  Dawson,  master  of  the  said  vessel, 
which  subpcena  was  served  on  Dawson,  and 
he  thereby  compelled  to  keep  and  .withhold 
the  barley  from  the  plaintiff  for  a  long 
time,  during  which  it  was  spoiled  and  be- 
came of  no  value,  and  was  wholly  lost  to 
the  plaintiff ;  and  afterwards,  to  wit, 
10  *&c.  said  suit  was  dismissed  by  the 
defendant  as  appears  by  the  record 
&c.  **  wherefore  the  said  plaintiff  says,  that 
by  reason  of  the  said  unjust  and  improper 
suing  forth  the  said  attachment  without 
good  cause  therefor  and  the  consequent  at- 
tachment and  detention  of  the  said  barley, 
in  the  hands  of  the  said  Dawson,  he  has 
been  greatly  injured  and  hath  sustained 
damage"  &c. 

The  defendant  pleaded  "not  guilty"  and 
also  pleaded  specially. 

That  on  the  19th  October  1814,  and  long 
before,  the  plaintiff  and  a  certain  Daniel 
Renner,  trading  under  the  firm  of  Raynard 
and  Btissard,    were  indebted   to  the  defend- 


^Bbookb  absent 


(k)  2  Call,  527. 

•The  principal  case  is  cited  in  Olinsrer  v.  M'Ches- 
ney,  7  Leisrh  687.  See  also,  monog'raphic  note  on 
"Attachments"  appended  to  Lancaster  v.  Wilson.  27 
Gratt.  624. 
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ant  in  the  sum  of  $793  04,  which  debt  was 
contracted  in  Georgetown,  in  the  district 
of  Columbia:  and  that  the  plaintiff  and 
Renner  on  the  19th  October  1814,  and  before 
and  ever  since  resided  without  the  common- 
wealth of  Virginia,  to  wit,  in  Georgetown, 
in  the  district  of  Columbia,  and  being  so 
out  of  the  commonwealth  and  the  said  Daw- 
son having  in  his  possession  the  said  bar- 
ley belonging  to  the  plaintiff,  the  defendant 
sued  out  his  subpoena  to  summon  the  said 
plaintiff  and  Renner   and  Anthony 

Buck  and  M.  Dawson  to  appear  &c.  and  the 
said  subpoena  was  endorsed  by  the  defend- 
ant's counsel  with  the  words  ** to  attach 
the  effects  of  the  defendants  Renner  and 
Bussard,  in  the  hands  of  the  other  defend- 
ants Buck  and  Dawson,  so  that  they  do  not 
dispose  of  them  until  the  further  order  of 
court,"  which  subpoena  was  served  on  the 
said  Dawson,  of  which  the  plaintiff  had 
notice,  and  the  defendant  avers  the  said  bill 
to  have  been  filed  for  the  purpose  of  recov- 
ering the  $793  04  aforesaid,  and  of  attach- 
ing the  effects  of  Renner  and  Bussard  in 
the  hands  of  Buck  and  Dawson,  for  the  pay- 
ment of  the  said  demand.  And  the  defend- 
ant, on  the  19th  January  1815,  by  the 
judgment  of  the  circuit  court  of  the  district 
of  Columbia,  held  in  the  city  of  Washing- 
ton, to  wit,  at  the  county  of  Spottsylvania, 
recovered  against  the  plaintiff  and 
11  •  Renner  the  sum  of  $1600  and  *$17  57 
costs,  to  be  discl|arged  by  the  pay- 
ment of  $793  04  with  interest  Ac.  which 
said  judgment  was  for  the  same  debt  afore- 
said, and  the  plaintiff  afterwards,  to  wit, 
on  &c.  dismissed  his  said  bill  in  chancery, 
absque  hoc,  the  deft,  sued  out  no  other  bill 
in  chancery  Ac. 

To  this  plea,  there  was  a  general  de- 
murrer, on  which  demurrer  a  joinder.  The 
court  ^ave  judgment  for  the  demurrant, 
and  a  jury  was  sworn  to  try  the  general  is- 
sue, which  was  found  for  the  plaintiff  and 
$1148  09  damages. 

At  the  trial,  Marshall's  counsel  filed  a 
bill  of  exceptions,  setting  forth  at  large  the 
record  of  the  proceedings  on  the  attachment 
in  Chancery,  the  indorsement  on  the  sub- 
poena signed  by  Marshall's  counsel  in  Chan- 
cery, in  the  words  before  mentioned. 

The  bill  states,  that  Dawson  and  Buck  the 
garnishees  ^*have   on    their  hands  a  parcel 
of  barley  belonging  to  Renner  and  Bussard 
(or  if  the  partnership  be  dissolved  to  Bussard 
one  of  the  firm"  and  prays    it   may  be   at 
tached  Ac.  upon  which,    Marshall's  counsel 
moved  the  court  to  instruct   the  Jury,  that 
Dawson  the  garnishee  was  not  bound  by  the 
indorsement  on  the  subpoena  to    retain  the 
property  in  his  hand   if  it  belonged  to  Bus 
sard  solely.     This  instruction   the  court  re 
fused     to     give,     Marshall    excepted    and 
appealed. 

Leigh  for  the  appellant. 

The  declaration  is  fatally  defective  in  not 
stating,  that  the  attachment  was  sued  out, 
* 'maliciously  and  without  probable  cause," 
or  by  equivalent  words.  At  first  he  had 
thought  those  words,  by  the  English  prac- 
tice, necessary  only  in  actions  for  malicious 
prosecution;  but  farther  consideration  con- 
vinced him,  that  even  in  the  English  courts, 
hey  were  equally  indispensable  in  actions 
f  this  kind. 


But  however  it  may  be  in  England,  the 
point  is  already  settled  in  Virginia; 
.  (in  the  case  of  Young  v.  Gregory  (a) 
12  *the  court  held,  that  justiJFiable  was 
not  equivalent  to  probable  cause ;  and 
in  Kirtley  v.  Deck  (b)  it  was  decided,  that 
the  words  false  and  malicious  were  insuffi- 
cient, but  there  must  also  be  added,  without 
probable  cause.  In  the  present  case  there- 
fore, the  words  ** without  eood  cause,"  are 
surely  no  better,  than  without  justifiable 
cause ;  indeed,  they  are  not  so  -strong ;  and 
a  declaration  charging  the  suit  to  be  with- 
out justifiable  cause,  has  already  been  de- 
cided to  be  vicious.  But  in  Kirtly  v.  Deck 
the  court  was  of  opinion,  that  both  malice 
and  the  want  of  probable  cause  must  con- 
cur, and  here  there  is  no  allegation  of 
malice. 

Again,  the  special  plea  of  the  defendant 
sets  forth,  that  the  defendant  had  a  large 
claim  on  Renner  and  Bussard,  partners, 
Ac.  and  finding  property  in  Virginia  be- 
longing to  that  firm,  the  defendant  had 
sued  out  his  attachment,  the  indorsement 
on  which,  was  the  act  of  Marshall's  counsel. 
Now  the  demurrer  to  this  plea  admits  the 
truth  of  the  plea,  and  so  there  is  a  good  cause 
for  suing  out  the  attachment  admitted 
upon  record,  (c) 

The  fact  of  the  indorsement  being  the  act 
of  the  counsel,  excludes  the  idea  of  there 
being  malice  in  Marshall. 

And  the  indorsement  on  the  subpoena,  did 
not  require  the  garnishee  to  retain  any  prop- 
erty, wbich  was  not  the  joint  property  of 
Bussard  and  Renner;  and  therefore,  Mar- 
shall was  not  liable  to  Bussard,  for  any  dam- 
age resulting  to  him,  from  the  seizure  and 
detention  of  property  belonging  to  Bussard 
solely. 

Stanard  contra. 

Denied  that  special  actions  on  circum- 
stances like  these,  were  governed  by 
the  same  principles,  which  control 
13  *suits  for  malicious  prosecution ;  and 
therefore,  the  authorities  applicable 
to  such  cases,  could  not  govern  this. 

In  this  case  the  declaration  and  plea  must 
be  taken  together,  and  it  is  a  rule  of  plead- 
ing, that  when  the  matter  of  the  plea  is  in- 
corporated into  the  declaration,  and  a  good 
cause  of  action  is  made  out  between  them, 
the  plaintiff's  action  may  be  sustained. 

The  English  cases  are  generally  brought 
for  the  want  of  probable  cause,  and  not  as 
this  is,  because  there  is  already  another 
action  pending;  but  where  a  party  is 
twice  arrested  for  the  same  matter,  it  is 
in  itself  good  cause  of  action,  whether 
there  be  probable  cause  or  not,  for  either 
of  the  actions  separately,  (d) 

But  the  declaration  in  this  case  is  suffi- 
cient of  itself.  The  English  cases  shew 
malice  and  want  of  probable  cause  are  not 
the  only  words  which  will  give  cause  of  ac- 
tion ;  but  that  any  equivalent  words  will 
support  the  declaration.  Here,  theplaiatiff 
says  the  defendant  ** falsely  pretended  he 
had  claim"  Ac.  and  that  suing  out  the  at- 
tachment was  *^ unjust,   improper  and  with- 


(a)  3  Call  446. 

(b)  2  Mun.  10. 

(c)  2  Wlls.  802:  2  Esp.  N.  P.  626* 

(d)  8  Went.  PL  810. 
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out  good  cause,"  circumstances  from  which 
malice  will  be  implied. 

As  to  the  fact  of  the  indorsement  being 
signed  by  counsel,  it  is  necessarily  the  act 
of  the  party — whether  done  by  the  counsel 
or  the  clerk,  as  it  is  the  act  of  the  party  to 
demand  bail,  tho'  the  indorsement  be  by 
the  clerk. 

Iieigh  replied. 

Georgetown  is  as  foreign  to  Virginia,  so 
far  as  this  question  is  affected,  as  London 
or  Calcutta,  and  there  can  be  no  question, 
but  that  the  pendency  of  a  suit  in  a  foreign 
country  will  not  deprive  a  creditor  of  his 
opportunity  of  attaching  the  property  of  his 
debtor  wherever  he  may  find  it.  One  may 
well  sue  even  in  the  same  country,  both  in 
Chancery  and  in  a  court  of  common 
14  law.  The  *court  of  Chancery  can 
only  compel  the  plaintiff  to  elect  one 
of  the  two  tribunals. 

The  reference  to  8  Went.  310,  is  to  a  case 
where  the  debt  was  paid  before  the  latitat 
was  sued  out,  and  there  was  neither  good, 
nor  probable  cause  for  the  action. — The  au- 
thority then  by  no  means  proves,  that 
bringing  two  suits  for  the  same  cause,  is 
of  itself  actionable. 

ROANE,  Judge.  (♦) 

The  cases  of  Young  v.  Gregory (e)  and 
Kirtley  v.  Deck  (f )  are  decisive  to  shew, 
that  the  declaration  in  this  action  ought  to 
aver,  both  malice,  and  the  want  of  probable 
cause,  either  expressly  or  by  equipollent 
expressions.  There  are  no  such  expressions 
in  the  declaration  before  us;  it  is  therefore', 
radically  defective. 

It  is  alledged  by  the  appellee's  counsel, 
that  the  plea  being  demurrc^l  to  is  admitted, 
and  aids  the  declaration  so  far  as  to  make 
the  gravamen  of  the  action  consist  in  the 
appellee's  being  doubly  vexed  for  the  same 
cause.— Without  stopping  to  inquire  whether 
the  plea  has  this  effect  or  not,  that  plea 
does  not  shew,  that  at  the  time  of  the  in- 
stitution of  this  action,  the  suit  in  the 
county  of  Washington  in  the  district  of 
Columbia,  had  been  commenced.  It  only 
avers,  that  the  plaintiff  got  a  Judgment  in 
that  court,  for  the  same  debt  on  the  19th 
January  1815,  in  an  action,  which  may  have 
been  commenced  after  the  institution  of 
this  suit.  This  objection  is  also  decisive 
against  the  declaration,  considered  in  this 
last  point  of  view. 

We  are  of  opinion  to  reverse  the  Judg- 
ment, and  enter  it  for  the  appellee,  on  ac- 
count of  theinsufiiciency  of  the  declaration. 


15  ^Williamson  v.  Farley. 

April,  1820. 

Sale  of  Slaves— Retention  of  Possession  by  Vendor- 
Fraud  Per  Se.t— A  vendor's  retaining-  possession  of 
slaves,  for  wbich  an  absolute  bill  of  sale  Is  sriven, 
is  per  se  fraudulent 


*Bbookb  absent 

(e)  8  Call  446. 

(f )  2  Mun.  10. 

t5ale  of  Personalty— Retention  of  Possession  by 
Vendor- Fraud  Per  Se.— On  this  subject,  %^^fooi-noU 
to  Davis  V.  Turner.  4  Oratt.  442,  where  the  Virsrinia 
and  West  Virsrinia  authorities  in  point  are  collected. 
The  principal  case  was  cited  on  the  subject  in  Land 
V.  Jeffries,  6  Rand.  252,  606.  607,  608;  Claytor  v.  An- 
thony. 6  Rand.  804:  Shirley  v.  Lonsr,  6  Rand.  755; 
Sydnor  v.  Gee.  Lei^h  647;  Lewis  v.  Adams,  6  Leifirh 
387.  838;  Davis  v.  Turner.  4  Gratt  449,  452,  459,  461; 
Bindley  v.  Martin,  28  W.  Va.  793;  Howard  v.  Prince, 
12  Fed.  Cas.  651. 


Williamson  brought  detinue  against  Far- 
ley, for  the  recovery  of  certain  slaves.  At 
the  trial,  he  offered  in  evidence,  a  deed  of 
trust  executed  by  Jacobus  Christopher,  con- 
veyincf  the  slaves  in  controversy  to  William- 
son, in  trust  to  secure  a  debt  due  one 
Tarwater.  The  deed  was  dated  13th  Jan- 
uary, 1817. 

The  defendant  Farley  to  prove  his  title, 
offered  an  absolute  bill  of  sale  from  Christo- 
pher to  him,  dated  6th  January  1817 ;  the 
consideration  of  which  was  the  sum  of 
$1000.  The  subscribing  witnesses  to  this 
deed  proved,  that  at  the  time  of  executing 
it,  the  slaves  were  brought  into  the  presence 
of  the  parties,  and  Christopher  told  Farley, 
the  slaves  were  his,  and  he  might  do  as  he 
pleased  with  them.  They  proved  also,  that 
at  the  same  time  and  place,  Farley  hired 
the  said  slaves  to  Christopher  for  one  year, 
for  their  food  and  clothing,  and  took  a  bond 
for  their  restoration  at  the  end  of  the  year : 
that  the  slaves  remained  in  Christopher's 
possession  from  the  date  of  the  bill  of  sale, 
'till  about  the  1st  February  following,  when 
Farley  took  possession  of  them.  They  far- 
ther proved,  that  Farley  had  paid  Christo- 
pher for  the  said  slaves  between  $775  and 
800,  and  that  he  was  the  acting  partner  of 
a  mercantile  firm,  to  which  Christopher  was 
indebted,  in  the  sum  of  $400. 

Upon  these  facts  set  forth  in  a  bill  of  ex- 
ceptions, the  plaintiff  moved  the  court  to 
instruct  the  Jury,  that  if  they  believed  the 
testimony,  the  sale  was  fraudulent  and  void 
as  to  the  plaintiff,  because  the  posses- 
16  sion  remaining  with  *the  vendor,  was 
a  fraud  in  itself.  The  court  refusing 
the  instruction,  Williamson  appealed. 

ROANEt  Judge.*  The  court  is  of  opin- 
ion, that  the  judgment  of  the  Superior  court 
is  erroneous  in  this,  that  the  instruction 
asked  for  by  the  appellant,  was  not  given. 
Therefore  it  is  reversed  with  costs,  and  a 
new  trial  is  awarded,  in  which  the  instruc- 
tion aforesaid  if  required  is  to  be  given. 

Note.  See  Robertson  v.  Ewell,  8  Munf.  1.  and 
Thomas  v.  Soper,  5  Mem.  28,  in  corroboration.— 
EdiUon  1821. 


Bourke  v.  Gran  berry. 

April.  1820. 

Poreisn  Court  of  Admiralty— Sentence  of  Condemna- 
tion—Conclu8ivene58.t— The  sentence  of  condemna- 
tion of  a  foreign  court  of  admiralty,  is  not 
conclusive  of  the  facts,  that  the  property  and 
owner  were  enemies,  in  a  suit  between  the  under- 
writer and  the  insured  on  a  policy. 

Insurance— Purchase  under  Sentence  of  Confiscation- 
Effect.— A  purchase  by  the  Insured  under  a  sen- 
tence of  confiscation,  does  not  take  away  the  rlsfht 
of  indemnification  for  the  whole  loss. 


•Brooke  absent 

tJudirments— Conclusiveness— "Golden    Rule.*'— The 

general  rule  is  that  verdicts  and  Judfirmentsbind 
conclusively  parties  and  privies;  because  privies 
in  blood,  in  estate,  and  in  law.  claim  under  the  per- 
son affainst  whom  the  judgment  is  rendered;  and, 
they  claiminsr  his  risrhts.  are.  of  course,  bound  as  he 
is.  But,  as  to  all  others,  they  are  not  conclusively 
binding;  because  it  is  unjust  to  bind  a  party  by  any 
proceediniTs  in  which  he  had  no  opportunity  of 
makln?  a  defense,  of  offering  evidence,  of  cross- 
examining:  witnesses,  or  of  appealinsr.  if  he  was  dis- 
satisfied with  the  judgment;  and  this  is  called  by 
the  court  In  Bourke  v.  Oranherry,  "a golden  rule." 
Munford  v.  Overseers  of  the  Poor,  8  Rand.  818:  Craw- 
ford V.  Turk.  24  Gratt.  183. 

See  further,  monographic  note  on  "Judgments"  ap- 
pended to  Smith  V.  Charlton,  7  Gratt  425. 
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Bourke  brought  an  action  of  debt 
against  Gransberry,  President  of  the  marine 
insurance  company  of  Norfolk,  in  the 
Hustings  court  of  Norfolk,  on  a  policy  of 
insurance.  The  policy  warranted  a  vessel 
called  the  Two  Brothers,  to  be  American 
property,  and  the  underwriters  insured  from 
the  usual  risks  of  pirates,  men  of  war,  ene- 
mies, taking  at  sea,  &c.  in  a  voyage  from 
Hispaniola  or  Jamaica,  to  Norfolk.  The 
vessel  in  returning  from  St.  Domingo  to 
Norfolk,  was  seized  as  enemies'  property, 
carried  into  Jamaica,  and  condemned  as 
prize,  by  the  vice  admiralty  court  of 

17  Great  Britain.     It   was   sold  for  *the 
benefit  of  the   captors,  at  which  sale. 

Can  by  the  master  of  the  vessel,  bought  it 
for  Bourke  the  former  owner.  At  the  trial 
of  the  cause,  the  plaintiff  offered  evidence, 
to  prove  the  Two  Brothers  to  be  an  Ameri- 
can vessel,  and  that  he  was  an  American 
citizen.  The  defendant  moved  the  court  to 
exclude  such  evidence;  because  the  decree 
of  the  vice  admiral  in  Jamaica,  was  conclu- 
sive of  the  fact,  that  the  vessel  was  not 
American  or  neutral  property.  The  court 
however  admitted  the  evidence,  and  the  de- 
fendant excepted.  The  defendant  also 
moved  the  court,  to  instruct  the  Jury,  that 
the  master  of  the  vessel  having  purchased 
it  under  the  decree  of  confiscation,  for  the 
benefit  of  Bourke  the  former  owner,  the 
plaintiff  could  not  in  law  recover  against 
the  insurers,  as  for  a  total  loss,  but  only 
for  a  partial  loss ;  the  measure  of  which, 
was  the  injury  actually  sustained.  The 
court  refused  to  give  this  instruction.  The 
Jury  found  for  the  plaintiff,  who  accord- 
ingly had  Judgment.  The  defendant  ap- 
pealed to  the  district  court  then  held  in 
Suffolk.  The  counsel  agreed  upon  record, 
to  release  all  errors  except  &c.,  and  to  sub- 
mit to  the  judgment  of  the  court  only  two 
questions,  viz.  whether  the  sentence  of  the 
vice  admiral  of  Jamaica  was  conclusive  to 
negative  the  warranty  contained  in  the  pol- 
icy, that  the  vessel  was  American.  Second, 
whether  under  the  circumstances,  the  loss 
was  a  total  or  a  partial  one.  The  district 
court  of  Suffolk  reversed  the  judgment  of 
the  Hustings  court  of  Norfolk,  because  the 
sentence  in  the  vice  admiralty  court  of 
Jamaica  was  conclusive  evidence,  that  the 
vessel  and  carcfo  at  the  time  of  seisure,  were 
the  property  of  the  enemies  of  the  king  of 
Great  Britain  ;  and  consequently,  evidence 
contradicting  those  facts,  was  improperly 
admitted,  and  a  new  trial  was  awarded. 
The  plaintiff  appealed  to  this  court. 

Writ  for  the  appellant.     The  plaintiff    to 
sustain  his  action  was  bound  to  prove. 

18  1.  The  contract.     2.  The  *payment  of 
the  premium.     3.  The  interest   of  the 

insured.  4.  Performanceof  the  warranties; 
that  is,  that  the  vessel  was  American  prop- 
erty &c.  5.  Loss  at  sea.  (a)  The  tst,  2d, 
and  3d,  of  these  points  were  admitted  on 
the  trial.  The  4th  was  also  admitted,  ex- 
cept as  to  the  vessel's  being  American  prop- 
erty, and  the  Sth  only  denied  in  part, 
because  the  vessel  was  purchased  in,  for 
the  owner. 

At  the  trial,  the  plaintiff  offered  to  prove 
the  vessel  was  American  built,  and  that  the 
owner    was   an  American  citizen;  and  this 


(a)  2  Marsb.  on  Ins.  606. 


evidence  is  to  be  excluded,  because  the  sen- 
tence of  the  vice  admiralty  of  Jamaica  is 
conclusive  against  both  the  facts.  As  to 
the  last  point,  the  plaintiff  contended  upon 
authority,  that  the  capture  and  offer  to 
abandon,  made  it  a  total  loss. 

There  is  not  doubt  at  this  day,  that  the 
sentence  of  a  foreign  court  of  admiralty  so 
far  as  it  operates  in  rem,  that  is,  so  far  as 
the  title  of  a  purchaser  under  the  decree  is 
cncerned,  is  final  and  conclusive  as  to  facts. 
But  whether  it  be  final  as  to  the  contract  of 
insurance  is  in  Virginia  a  fresh  question. 
The  case  of  Hoe  v.  Harrison,  (b)  has  de- 
cided nothing  on  this  point.  The  courts  of 
several  States  have  differed  on  this  ques- 
tion. In  New-York  it  has  been  held  to  be 
prima  facie  evidence  only  of  the  facts. 
Massachusetts,  though  formerly  of  opinion 
that  the  decree  was  conclusive,  has  modified 
its  doctrine,  (c)  and  even  in  England,  the 
correctness  of  former  decisions  seems  now 
to  be  questioned. 

The  leading  case  in  England,  is  Hughes 
V.  Cornelius,  (d)  but  the  only  question 
throughout  was,  whether  a  sale  under  the 
sentence  of  the  French  court  of  admiralty 
confiscating  the  ship  as  prize  of  war  to  a 
Dutchman,  would  pass  the  property, 
19  so  as  to  bar  an  action  of  *trover 
against  the  purchaser;  and  it  was 
held  it  would.  For  all  nations  will 
from  respect  to  the  comity  of  nations,  pay 
that  regard  to  the  sentence  of  foreign 
courts  of  admiralty.  But  the  comity  of  na- 
tions is  not  at  all  connected  with  contro- 
versies between  underwriters  and  the 
insured,  when  both  are  of  the  same  coun- 
try. And  if  considerations  of  comity  were 
in  general  to  be  respected,  the  present 
would  be  an  exception  to  its  liberal  opera- 
tion. For  the  good  faith  of  nations  which 
gave  birth  to  the  rule  has  been  violated,  by 
the  British  courts  of  vice  admiralty.  Their 
own  writers  admit,  that  they  have  them- 
selves violated  the  law  of  nations,  of  which 
this  principle  of  comity  forms  a  part.  The 
late  armed  neutrality  proceeded  from  the 
violation  of  neutral  rights,  (e)  Their  courts 
have  promulgated  to  the  world,  that  they 
will  condemn  as  prize,  vessels  and  property, 
within  the  interdiction  of  their  orders  in 
council,  whatever  the  law  of  nations  may 
be.  But  if  the  law  of  nations  be  a  universal 
law,  the  decisions  of  British  courts  are  not 
to  be  respected  in  deciding  on  this  law, 
more  than  those  of  other  countries.  And 
France  has  decided  the  question  differ- 
ently, (f)  There  it  is  held,  that  the  sen- 
tence is  not  conclusive  in  favour  of  the 
underwriters.  The  English  Judges  have 
not  themselves  agreed  upon  the  ques- 
tion, (g) 

The  capture  makes  the  loss  total,  and  the 
offer  to  abandon  completed  the  title. (h) 
The  case  in  4  Cranch  434,  was  by  an  im- 
perfect and  divided  court,  (i) 


(b)  1  Wash.  19. 

(c)  8  Mass.  Rep.  536. 

(d)  2  Sbow.  232;  Carth.  32:  Skin.  BO:  Sr.  Th. 
Raym.  473. 

<e)  Marsh.  Ins.  810.  B.  1  c.  8,  S  5. 

(f)  1  Emerlffon.  458. 

(fir)  1  Marsh.  200;  Westcot  on  Ins.  223-4:  1  Campb. 
429:  Phil.  Ev.  249.  See  also  Judge  Coopbr^s  learned 
opinion. 

(h)  Marsh  on  Ins.  429,  431,  488, 90-1.  600. 

(i)  See  also  4  Cranch,  185. 
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Wickham,  contra.     This  is  a  common  law 

question.     The  common   law  of  England  is 

the  law  which    must  govern,   and  that  was 

long    ago    settled.      The    corruptions 

20  *of  vice  admiralty  courts   is   either  a 
question  of  law  or  of  fact.     If  of  fact, 

I  have  only  to  say  it  no  where  appears  of 
record  in  this  case.  When  did  these  cor- 
ruptions begin?  By  what  criterion  shall 
we  decide  the  precise  time  at  which  such 
Judgments  ceased  to  be  final  because  of 
this  corruption? 

This  is  said  to  be  a  rule  of  comity — but 
it  is  of  no  consequence  what  is  the  reason 
of  the  rule — it  is  enough  for  me  that  there 
be  such  a  rule.  A  sentence  of  condemnation 
concludes  all  the  world  where  the  facts  on 
which  the  decree  is  founded  are  brought  in 
question.  The  English  cases  go  that 
length,  (k)  Judge  Washington,  in  4Cranch 
439,  has  collated  the  cases  fully.  The  sev- 
eral States  in  which  the  question  has  arisen 
have  concurred  in  the  same  opinion.  This 
court  cannot  look  at  the  evidence  given  be- 
fore the  foreign  court.  The  libel  and  the 
decree  only  can  be  looked  into.  (1) 

But  the  plaintiff  cannot  recover  for  a  full 
loss,  but  only  pro  rata.  He  sues  for  his 
loss.  What  has  he  lost?  He  has  not  lost 
his  vessel,  for  he  now  has  it — he  has  lost 
then  only  what  he  had  to  pay  for  it. 

ROANE,  Judge.  This  was  an  action 
brought  by  the  appellant  against  the  appel- 
lee, in  the  Hustings  court  of  the  borough 
of  Norfolk.  It  was  founded  upon  a  policy 
of  insurance.  That  policy  was  upon  a  ves- 
sel called  the  Two  Brothers,  bound  from 
Norfolk  to  a  port  in  the  West  Indies,  and 
warranted  to  be  ** American  property." 
The  vessel  was  captured  and  carried  into 
the  Island  of  Jamaica,  libelled  in  the  court 
of  admiralty,  the/'e,  and  condemned  as 
**enemy*s  property." 

At  the  trial,  the  plaintiff  offered  testi- 
mony to  prove,  that  the  vessel  was,  in  fact, 
American  property;  which  testimony  was 
objected  to,  on  the  ground  that  the  decree 
of  the  court  of   admiralty  was  conclu- 

21  sive  evidence  *in  this  case,  of  the  fact 
of   her   being  enemy's  property,  but 

the  court  overruled  the  objection,  and  per- 
mitted the  evidence  to  go  to  the  Jury ;  where- 
upon the  defendant  excepted.  The  counsel 
for  the  defendant  also  moved  the  court  to 
instruct  the  Jury,  that  the  vessel  having 
been  sold  under  the  decree  aforesaid,  and 
the  captain  having  purchased  her  for  the 
benefit  of  the  plaintiff,  to  whom  she  was  de- 
livered by  him,  he  was  not  entitled  to  re- 
cover as  for  a  total  loss,  but  only  in 
proportion  to  the  sum  expended;  but  the 
court  refused  so  to  instruct  the  Jury,  where- 
upon the  defendant  also  excepted.  A  ver- 
dict was  found  for  the  plaintiff,  and  the 
defendant  appealed  to  the  former  district 
court  of  Suffolk,  where  the  judgment  was 
reversed,  and  a  new  trial  directed;  that 
court  being  of  opinion,  that  the  sentence 
ot  the  admiralty  court  was  conclusive  evi- 
dence to  prove,  that  the  vessel  belonged  to 
the  enemies  of  Great  Britain.  The  parties 
agreed,  In  the  last  mentioned  court,  to  re- 
lease all  other  errors  than  those  relied  on  in 
the    bills   of  exceptions;  and    the  plaintiff 


(k)  8Ld.  Raym.  724; 
<1)  6  CraDch.  206. 


Marsh,  on  Ins.  344. 


appealed  from  the  judgment  of  reversal, 
aforesaid,  to  this  court. 

With  respect  to  the  point  made  by  the 
second  bill  of  exceptio^s^  we  are  of  opinion 
that  when  the  vessel  was  captured,  the  case 
was  consummated,  by  the  offer  to  abandon, 
so  as  to  entitle  the  party  to  go  for  a  total 
loss ;  and  that  the  case  was  not  altered  by 
the  circumstance,  that  the  vessel  was,  af- 
terwards, bought  in  by  a  friend,  or  agent, 
of  the  assured. 

The  point  made  in  the  first  bill  of  excep- 
tions, requires  more  consideration,  and  is 
deemed  by  the  court,  to  be  extremely  im- 
portant. 

It  is  a  principle  of  general  jurisprudence, 
formerly  held  sacred,  even  by  Great  Britain 
herself,  that  questions  of  prize  between 
subjects  or  citizens  of  different  nations,  are 
to  be  governed,  entirely,  by  the  law  of  na- 
tions, in  exclusion  of  the  local  or  mu- 

22  nicipal  laws  of  any   country,  (m)     ^It 
is  another  principle,    that   the  courts 

of  admiralty,  of  each  country,  acted  within 
their  respective  spheres,  for  the  great  fam- 
ily of  nations,  in  carrying  into  effect  this 
just  and  general  law.  In  this  state  of 
things  each  court  was  entitled  to  the  confi- 
dence of  the  others,  and  no  laws  were  acted 
upon  or  administered  by  any,  but  such  as 
were  submitted  to,  and  acknowledged, 
by  all. 

In  this  state  of  things,  also,  comity,  re- 
ciprocity, and  general  convenience,  sanc- 
tioned it  as  a  general  principle,  that  the 
decrees  of  each  court  should  be  respected  by 
the  others.  That  principle,  however,  as 
originally  declared,  and  as,  even  now,  un- 
derstood, by  some  of  the  nations  of  Europe, 
only  extended  to  the  decree  itself,  and  not 
to  all  the  facts  and  questions,  wheresoever 
arising,  on  which  that  decree  may  have 
been  founded.  The  decree  proceeded  en- 
tirely in  rem ;  and  it  was  founded  in  gen- 
eral convenience,  that  the  title  of  the 
purchaser, under  it,  should  not  be  questioned. 
A  contrary  doctrine  would  tend  to  diminish 
the  actual  price  for  which  the  property 
might  be  sold,  and  thus,  in  the  event  of  a 
restitution,  or  otherwise,  throw  an  actual 
loss  upon  the  owner  of  the  property  him- 
self. 

It  is  believed  that  no  nation  has  ref.used 
to  accede  to  this  doctrine,  to  the  extent 
which  is  now  stated,  on  account  of  the  con- 
venience and  utility  aforesaid.  How  far 
the  principle  as  thus  limited  and  under- 
stood, may  be  shaken  by  a  system  of  prof- 
ligacy in  the  courts  of  any  country, 
discarding  every  rule  but  that  of  their  own 
will,  or  that  of  their  particular  sovereign, 
and  violating  the  clearest  principles  of  jus- 
tice, may  deserve  consideration  in  future. 
In  the  case  now  before  us,  that  enquiry 
need  not  be  made. 

This  convenience,  however,  is  not  in- 
volved in  a  collateral  controversy,  which 
exhibits  the  same  question,  between  two 
individuals  in  another  country,  touch- 

23  *ing  the   construction    of   their    con- 
tract,     nor     is    this    comity    at    all 

involved,  in  such  a  case.  It  is  sufiQcient 
for  the  most  punctilious  sovereign,  that  its 
decrees  have  had  their  effect,  and  that  titles 
derived  under  them,  are  not  attempted  to  be 


(m)  3  Black.  Com.  p.  09. 
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disturbed.  Another  nation  may,  even  upon 
the  same  contract,  draw  a  different  conclu- 
sion, by  means  of  its  courts,  between  two 
of  its  own  citizens,  without  offending  the 
dignity  of  the  power  which  renders  the  de- 
cree. 

This  is,  most  emphatically,  the  case, 
when  the  admiralty  court  rendering  the  de- 
cree, has  discarded  the  law  of  nations  from 
its  code,  and  only  goes  by  the  ex  parte  laws, 
or  orders,  of  its  particular  sovereign.  The 
case  is,  further,  extremely  aggravated, 
when  these  laws  or  orders  have  no  other  ob- 
ject, than  the  aggrandizement  of  the  power 
which  promulgates  them;  and  when  its 
courts  lend  their  aid,  to  further  the  object 
aforesaid.  In  that  case,  they  cease  to  be 
judicial  tribunals;  or,  at  least,  they  cease 
to  administer  the  law  of  nations.  In  that 
case,  the  court  becomes,  in  fact,  a  belliger- 
ent instrument,  and  its  judgments  act  only 
upon  the  local  laws  or  orders  of  its  sover- 
eign ;  and  all  the  cases  concur  in  shewing, 
that  a  judgment  rendered  in  another  coun- 
try, in  a  civil  action,  is  not  absolutely  con- 
clusive in  this. 

Such  is  the  character  of  the  British  vice 
admiralty  courts,  and  of  their  decisions,  in 
modern  times.  These  facts  are  not  partic- 
ularly found,  in  this  record,  but  they  are 
known  to  the  court,  judicially,  as  a  matter 
of  general  history.  They  have  been  often 
admitted  by  the  courts,  as  well  as  other  de- 
partments, of  our  country ;  and  are  not  de- 
nied by  even  the  British  jurists,  themselves.' 
We  are  to  proceed  then  upon  the  assumption 
of  these  facts.  We  are  to  suppose  that  the 
condemnation  in  question,  may  have  been 
founded  upon  the  arbitrary  orders  of  the 
English  king  in  council,  and  upon  the  ideas 
of  the  right  of  blockade,  which  are  acted 
upon  by  that  nation.  We  are  to  suppose 
that  the  ground  of  the  decree  may 
24  have  *been  manifestly  unjust  and 
illegal.  If,  in  the  case  of  Mayne  v. 
Walter,  (n)  it  was  held,  even  in  England, 
that  where  the  ground  of  decision  appeared 
to  be,  a  foreign  ordinance,  manifestly  un- 
just, and  contrary  to  the  laws  of  nations, 
the  insurer  should  not  be  discharged,  we 
ought,  in  this  case,  to  retort  her  doctrine 
upon  her.  We  can  admit  no  diflFerence 
between  a  fact  brought  into  a  case,  by  a  par- 
ticular finding,  and  one  which  is,  indubita- 
bly, known  to  the  court,  as  a  matter  of 
general  history. 

This  view  of  the  subject  precludes  the 
necessity  of  deciding,  how  tar,  under  the 
former  state  of  things,  the  decree  would 
have  been  conclusive,  in  the  case  before 
us.  It  could  not  have  been  so  conclusive, 
without  violating  the  great  principle,  often 
sanctioned  by  this  court,  that  no  man  is  to 
be  bound  by  a  decree  or  judgment,  as  to 
which  he  had  not  the  liberty  to  cross-ex- 
amine. The  insured,  are  only  parties  to 
the  decree  of  the  court  of  admiralty,  as  it 
were,  by  a  fiction,  and  for  the  single  pur- 
pose of  effectuating,  and  protecting,  the 
sale  of  the  property.  That  fiction  need  not 
be  extended  both  beyond  the  truth  of  the 
case,  and  beyond  those  purposes  of  utility, 
which  it  was  intended  to  answer.  We  ought 
not  to  adopt,  lightly  and  implicitly,  the 
late  decisions  of  the   British    courts,    upon 


(n)  4  Bac.  Ab't,  070:  Parke  on  Ins.  p.  868. 


this  subject,  which  seem  to  have  grown  up 
with  the  new  state  of  things,  before  ad- 
verted to.  We  ought  to  recollect  that 
Britain  is  an  insuring,  while  we  are  an  in- 
sured nation.  We  ought  not  to  adopt  the 
British  decisions  of  the  present  day ;  but 
rather  to  mount  up  to  the  days  of  Hughes 
V.  Cornelius.  At  that  time  the  validity  of 
the  sale  under  the  decree,  was,  only,  in 
question  ;  and  all  the  general  expressions  in 
the  judgment  of  the  court,  should  be  under- 
stood as  restricted  by  it. 

If  the  question  now  before  the   court,    be 

a  question  of  the   common    law,  it  ought  to 

adapt  itself  to   the   varying    circumstances 

of    things,    by    which  it    is    affected.      A 

change  as  to  it,  may    well    have  been 

25  produced,  by  the  *nefarious  conduct  of 
some  nations,  in  modern  times.     If  it 

be  a  question  of  common  law,  we  ought 
rather  to  refer  to  that  code,  as  it  was  un- 
derstood, upon  this  subject,  at  the  epoch  of 
our  separation  from  Britain.  We  ought 
rather  to  adopt  that  construction  which  con- 
forms to  the  golden  principle,  that  no  man 
ought  to  be  bound  by  a  decision  to  which 
he  was  not,  substantially,  a  partj;.  We 
ought  rather  to  go  by  the  principle  which 
prevails,  in  relation,  to  the  municipal  judg- 
ments of  foreign  courts.  We  ought  to  con- 
sider this  decree,  as,  in  fact,  such  a 
judgment.  It  is  founded,  only,  on  the  ex 
parte  and  particular  regulations  of  the 
British  nation. 

If,  on  the  contrary,  this  be  a  question 
under  the  law  of  nations,  the  British  courts 
are  not  the  exclusive  arbiters  of  it.  On  a 
question  of  national  law,  we  refer  to  other, 
and  more  impartial,  authorities.  We  con- 
sult the  learned  on  that  subject,  and  resort 
to  the  concurring  testimony  of  general 
jurists.  We  act  upon  the  unerring  maxim, 
**potius  est  petere  fontes."  It  is  not  new 
for  this  court  to  differ  from  the  courts  of 
England,  on  questions  of  general  law.  It 
was  done  in  the  case  of  Reed  and  Reed,  in 
favour  of  the  great  natural  right  of  expatri- 
ation. In  that  case  we  scouted  the  slavish 
doctrines  to  be  found  in  the  case  of  Calvin. 
If,  therefore,  Britain  has  decided  this  ques- 
tion one  way,  France  and  other  nations 
have  decided  it  in  another ;  and  we  are  to 
chuse  between  them.  In  making  this  deci- 
sion, we  are  to  go  by  great  principles,  and 
not  by  the  conflicting  and  unsatisfactory 
decisions  of  British  Judges. 

It  is  a  clear  principle,  peculiarly  fitting 
the  present  times,  that  the  unjust  decisions 
of  foreign  courts,  is  one  of  the  risks  insured 
against:  but  this  right  would  be  cut  up  by 
the  roots,  if  we  are  not  permitted,  (in  this 
case  between  the  parties  to  the  policy,)  to 
shew  the  decision  to  be  unjust.  That  right 
is  without  a  remedy,  unless  the  decision  is 
open  to  investigation,  in  this  particu- 
lar. 

26  *Nor  ought  it  to  be  forgotten,  that, 
by  holding  the  sentence  to  be  conclu- 
sive, which  sentence  was  not  founded  upon 
a  jury-trial,  we  deprive  our  citizens  of  a 
resort  to  that  tribunal,  which  is  consecrated 
by  our  bill  of  rights.  We  also  deprive  them 
of  the  inestimable  privilege  of  resorting  to 
viva  voce  testimony. 

These  are  the  general  grounds,  on  which 
our  opinion  in  this  case  is  founded.    They 
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mi^ht  be  stated  more  at  large ;  but  it  is 
deemed  to  be  unnecessary.  We  have  not 
quoted  many  decisions,  on  his  subject ;  but 
few  of  the  cases  have  escaped  us.  The 
modern  decisions  in  England  are,  for  the 
reasons  aforesaid,  discarded  from  our  view. 
As  for  those  in  our  own  country,  they  are 
both  ways ;  and  some  of  them  have  regarded 
the  English  cases,  more  than  great  princi- 
ples. We  are  to  judge  for  ourselves,  in  this 
chaos  of  judgments,  and  we  submit  the  re- 
sult of  our  best  deliberation.  That  result, 
while  it  does  not  infringe  upon  utility, 
comity,  or  convenience,  in  the  smallest  de- 
gree, is  essential  to  justice  between  the 
parties.  We  only  contend  that  a  party  shall 
have  an  opportunity  to  prove  the  truth  of 
those  facts,  on  which  his  claim  to  compen- 
sation is  founded:  and  that  he  may  have 
the  benefit  of  his  witnesses,  here,  whom  he 
could  neither  summon,  nor  carry,  into  a 
foreign  country. 

This  view  of  the  case  precludes  the  neces- 
sity of  considering,  how  far  the  insertion 
of  the  words  **or  otherwise,"  in  this  de- 
cree, would,  in  the  event  of  a  different  de- 
cision, have  deprived  the  same  of  its 
conclusive  effect. 

Our  opinion,  consequently,  is,  that  the 
court  of  Hustings  did  not  err,  on  either  of 
the  points  stated  in  the  bills  of  exceptions ; 
and  that  the  judgment  of  the  district  court 
reversing  its  judgment,  is  erroneous.  That 
judgment,  is,  of  course,  to  be  reversed,  and 
that  of  the  court  of  Hustings  affirmed. 

Note.  The  Jodsres  were  unanimous  in  this  opinion ; 
except  that  Judfire  Brooke  requested  the  presiding* 
Judere  to  say,  that  he  dissented  from  so  much 
thereof,  as  decided,  that  the  decree  in  question  was 
not  conclusive.— Edition  1821. 
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Power  of  Appotatment— Imperfect  Bxecotlon— Effect.— 

W.  devised  property  to  his  wife  with  power  to  sell, 
&c..  or  to  dispose  of  amonsr  children  and  srand- 
childrenas  she  pleased:  the  wife  srave  part  to  a 
son-in-law,  and  made  no  provision  for  some  of  the 
children,  and  some  of  the  ffrand-chlldren:  this  is 
an  imperfect  execution  of  the  power,  and  void. 

Appoitttment— Riffhts  of  Appointee  In  Residue.*— 
Where  an  object  of  the  bounty  has  received  any 
thins*  by  appointment,  he  can  claim  a  share  of 
the  residue,  only  on  bringing  what  he  received 
into  the  coUatio  bonorum. 

Same— Improper  Bxecutlon— Chancery  Practlce.t— 
Where  the  appointment  is  improperly  executed, 
and  a  court  of  equity  is  called  on  to  correct  it 
equality  is  the  rule. 

George  Walton  made  his  will,  containing 
among  other  provisions  a  clause,  bequeath- 
ing to  his  wife  Martha,  about  four  thousand 
acres  of  land  in  Kentucky,  one  half  of  a 
mill  on  Meherrin  River,  with  about  six 
hundred  acres  of  land  adjoining  it,  with  all 
the  negroes,  debts,  stock,  &c.,  not  previ- 
ously devised,  *^to  live  upon,  pay  my  debts. 


'Appointment— Riff hts  of  Appointee  In  Residue. -See 

principal  case  cited  with  approval  in  Davis  v.  Rowe, 
6  Rand.  896. 
twills— Construction— Power    of   Appointment.— in 

Mitchells  v.  Johnsons,  6  Leigh  461,  472.  a  testator  be- 
queathed to  his  wife  slaves,  etc.,  for  life  with  a 
power  at  her  death  to  dispose  of  them  amonir  the 
lineal  descendants  of  the  testator  as  she  mig*ht 
think  proper.  The  widow  renounced  the  will  and 
took  her  dower  of  the  testator's  real,  and  her 
distributive  share  of  his  personal,  estate.  Cabr. 
J.,  cltins*  the  principal  case,  said  that  the  power  of 
appointment  vested  in  her  made  a  trustee  for  the 
lineal  descendants  of  the  testator  and  no  act  of  hers 


and  dispose  of  among  my  children  and 
grand-children,  as  she  pleases,  and  should 
she  find  it  necessary  to  sell,  all  or  either  of 
the  lands,  to  convey  and  make  titles  thereto, 
to  any  person  or  persons  whatsoever,  which 
title  so  made  shall  be  valid  to  all  intents,'* 
Ac.  this  will  was  recorded  in  July  1797. 

Martha  Walton  afterwards  made  her  will, 
which  was  recorded  in  October  1814,  by 
which  she  gave  to  Thomas  Walton,  (her 
son)  certain  slaves,  &c.,  and  to  his  children 
by  name,  certain  other  slaves.  To  her 
grand-daughter  Fanny  Moore,  a  pecuniary 
legacy.  The  other  children  of  her  daughter 
Moore  she  added,  were  intentionally  preter- 
mitted. To  her  son-in-law  Joseph  Yar- 
brough, she  gave  the  half  of  the  mill  and 
its  appurtenances  on  Meherrin  River.  The 
residue  of  her  estate,  she  desired 
28  ^might  be  divided  into  five  equal 
parts,  of  which,  one  was  given  to  her 
son  Thomas  Walton ;  one  to  the  children  of 
her  daughter  Temperance  Yarbrough ;  one 
to  the  children  of  her  daughter  Susanna 
Morton — Hughes  Morton  being  excepted; 
one  to  Robert  and  Thomas  Walton  sons  of  her 
son  Robert;  and  the  remaining  fifth  to  her 
daughter  Sally  Bitts.  Her  daughter  Martha 
Knight,  and  her  son  John  B.  Walton,  and 
all  her  grand-children  not  expressly  pro- 
vided for,  she  added  were  intentionally 
omitted. 

Woodson  Knight  and  Martha  his  wife, 
who  was  a  daughter  of  George  and  Martha 
Walton,  together  with  several  of  the  chil- 
dren of  Knight  and  his  wife,  brought  their 
bill  in  Chancery,  complaining,  that  the 
power  of  appointment  conferred  on  Martha 
Walton  by  the  will  of  George,  was  improp- 
erly executed ;  and  praying,  that  the  execu- 
tion might  be  decreed  to  be  void.  The 
devisees  of  Martha  Walton  were  made  de- 
fendants to  the  bill. 

The  Chancellor  decreed,  that  the  widow 
of  G.  Walton  by  his  will,  had  power  to  dis- 
pose of  the  property  in  dispute  amon^  the 
children  and  grand-children  as  she  pleased, 
and  that  she  had  well  executed  the  power, 
except  in  devising  half  the  mill,  &c.,  to 
Joseph  Yarbrough  who  was  neither  a  child 
nor  grand-child  of  the  testator,  but  a  son- 
in-law.  He  also  decreed,  that  this  moiety 
on  the  death  of  Martha  Walton  vested  in 
the  heirs  of  George  Walton ;  and  ordered  an 
account  of  the  profits,  &c.  of  the  mill  by  a 
commissioner;  who  was  directed,  to  re- 
port the  value  of  the  mill,  the  number  of 
heirs  of  G.  Walton,  Ac. 

In  vacation,  one  of  the  plaintiffs  peti- 
tioned the  Chancellor  for  an  appeal  from 
this  decree  tho'  interlocutory,  because  the 
decree Vas  erroneous,  affected  the  rights  of 
the  parties,  and  an  appeal  in  that  stage  of 
the  cause  might  save  the  expense  of  the 
reference.     The  Chancellor  refused  the  ap- 


or  refusal  to  act  could  disappoint  that  trust:  that, 
notwithstandlnsr  her  renunciation  of  the  will,  he 
considered  that  she  mierht  have  exercised  the  power 
of  appointment:  and,  having  neglected  to  do  so, 
equity  would  interpose  and  execute  the  trust:  and 
in  doing*  so,  it  would  take  the  statute  of  distribu- 
tion for  its  firuide,  where  it  was  necessary. 

For  other  cases  interpretinsr  wills  and  basing- 
their  decisions  partially  upon  the  principal  case,  see 
foot-note  to  Harrisons  v.  Harrison.  2  Qratt  1:  Mil- 
hollen  V.  Rice,  13  W.  Va.  668.  See  the  principal  case 
also  cited  in  Thrasher  v.  Ballard,  85  W.  Va.  520,  14  S. 
E.  Rep.  233. 
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peal.     In  which  he  was  overruled  by  a  Judge 
of  this  Court,  and  now  the  cause  was  argued 
on    the    merits    by    Leigh    for   the    appel- 
lant: 

29  *Who  said,  it  was  the  manifest  in- 
tention of  the  testator,  that  each  child 

and  grand-child  should  have  a  share. — And 
under  the  clause  itself,  she  could  not  preter- 
mit any  object  of  the  testator's  bounty,  or 
make  the  appointment  illusory  by  giving  a 
trifle.     Equality  is  equity  in  such  cases. 

This  case  is  to  be  argued  upon  authority : 
and  on  English  authority,  for  there  is  no 
case  in  point,  which  has  occurred  in  Vir- 
ginia; Fleming  and  Swan  certainly  is  not. 

In  Equity,  powers  to  appoint  are  trusts, 
(a)  and  where  a  power  is  given  to  dispose 
of  the  subject  at  discretion,  in  whatever 
words,  the  appointment  is  improperly  ex- 
ecuted, if  a  mere  trifle  be  given  to  any  ob- 
ject of  the  bounty,  and  more  so,  if  any 
object  be  entirely  pretermitted,  (b)  The 
only  case  in  which  a  variance  from  this 
doctrine  appears,  is  that  of  Burrell  v.  Bur- 
rell.(c)  But  there  the  devise  was,  that  the 
wife  should  make  such  disposition  among 
the  children,  as  she  should  think  proper,  or 
they  best  deserve.  A  guinea  only  was 
given  to  one,  and  the  power  was  held  by 
Lord  Camden,  to  be  well  executed;  because 
the  wife  had  a  discretion  as  to  the  objects, 
as  well  as  the  fund,  by  the  words;  and 
might  have  omitted  the  son  altogether. 

There  are  many  decisions  as  to  what  in 
equality  will  avoid  an  appointment;  2001. 
out  of  18,0001.  and  1001.  out  of  24,0001.  have 
been  held  not  to  be  illusory,  (d)  But  in 
those  cases,  something  was  given  to  all, 
which  was  not  done  in  the  case  before  us ; 
and      then,      the       appointment      is 

30  *clearly  void,  (e)    The  case  of  Alex- 
ander V.  Alexander (f)  seems  opposed 

to  all  the  cases  on  this  point:  for  there 
must  be  a  power  given  by  the  will  to  select 
some,  in  exclusion  of  others,  to  justify  the 
omission  of  any  one. 

This  power  is  not  well  executed  even  at 
law,  for  there  are  no  special  reasons  ex- 
isting, to  justify  the  exclusion  of  any  of 
the  objects.  No  misbehaviour  is  imputed 
to  any  of  them,  (g) 

Another  provision  to  be  sure,  will  author- 
ise a  pretermission.  But  this  must  be  a 
provision  by  the  person  charged  with  the 
appointment,  (h) 

And  the  death  of  the  cestui  que  trust  will 
justify  an  omission,  (i) 

The  case  of  Morris  v.  Owen(k)    does    not 


(a)  4  Ves.  jr.  708:  5  Ves.  jr.  495. 

(b)  Gibson  v.  Kinven,  1  Vern.  66.  The  case  of 
Wall  V.  Turborne,  1  Vern.  355,  414  Is  111  reported,  as 
is  shewn  by  the  case  of  As  try  v.  As  try,  Free,  in 
Chan.  256.  See  also  5  Ves.  jr.  8I>8;  2  Ves.  640;  1  Br.  Ch. 
450:  2  Br.  Ch.  844:  3  Ves.  jr.  351,  714:  4  Ves.  jr.  771:  5 
Ves.  jr.  362.  849.  All  of  which  shew  appointments 
grossly  unequal,  and  much  more,  appointments 
where  some  objects  of  the  bounty  are  omitted,  to  be 
void. 

(c)  Amb.  660. 

(d)  9  Ves.  Jr.  382,  4;  10  Ves.  jr.  31. 

(e)  2  Vern.  613:  1  P.  Wms.  149;  I  Atk.  349:  IT. 
Rep.  439,  note:  1  Mod.  189;  6  Ves.  jr.  798, 

(f)  2  Ves.  640. 

(g)  1  Ves.  59:  2Eq.  Ca.  492-3;  6. Ves.  jr.  865-6;  9  Ves. 
jr.  382. 

(h)  5  Ves.  jr.  856,  861:  Cas.  Tem.  Talb.  72;  2  Ves. 
jr.  826;  5  Ves.  jr.  445;  9  Ves.  Jr.  426. 
(1)  1  Ves.  Jr.  299. 
<k)  2  Call  520. 


a£fect  this.  There  a  power  was  given,  to 
appoint  among  children,  and  the  court  held 
it  error,  to  give  a  portion  to  a  grand-child; 
and  giving  a  slave  to  one  of  the  children 
during  the  life  of  the  person  charged  with 
the  appointment,  was  held  a  good  execu- 
tion. In  this  case,  I  admit  the  appoint- 
ments as  to  slaves  given  during  Martha 
Walton's  life,  to  be  well  executed:  but  not 
so  of  those  made  by  her  will.  If  the  will 
be  no  execution  of  the  power,  the  estate  must 
be  distributed  according  to  the  statute ;  if 
it  be  a  defective  execution  of  the  power, 
this  court  will  supply  the  defect,  and  execute 
it  equally.  (1)  And  the  slaves  given  in 
Martha  Walton's  life  must  be  included,  in 
ascertaining  what  is  equality. 

Wickham    contra.       Beside    Morris     and 

Owen,    Coles    v.    Brown    is    a  decision  of 

this  court,  on  the  doctrine  of  appoiot- 

31        ments,  *in    which,    an    appointment 

was  supported  in  a   stronger  case  for 

the  other  side  than  this. 

This  is  equally  a  trust,  whether  the  wife 
have  power  to  select  or  not.  An  appoint- 
ment of  a  penny  to  one  is  good  at  law, 
where  all  are  to  receive  something.  But  a 
court  of  equity  it  is  said  will  not  allow 
such  inequality.  Yet  it  will  allow  inequal- 
ity, and  that  very  gross.  One  ninetieth 
part  of  the  subject  devised,  has  been  sup- 
ported even  in  equity,  (m)  All  the  judges 
regret,  that  such  doctrine  has  prevailed, 
yet  it  is  admitted.  In  Spencer  v.  Spen- 
cer, (n)  the  court  expressed  the  diflSculty  it 
felt,  on  the  subject  of  illusory  appoint- 
ments. The  rule  deducible  from  the  Eng- 
lish authorities,  applies  only  to  cases,  in 
which  all  the  objects  of  the  bounty  are  in 
equal  degree  related  to  the  testator,  and  is 
inapplicable  to  a  case  like  this,  of  children 
and  grand-children. 

The  word  among,  does  not  necessarily 
mean  all,  but  may  be  answered  by  dividing 
the  subject  between  any  number  of  the  per- 
sons entitled ;  and  at  pleasure,  and  in  her 
discretion,  are  different  things;  one  confers 
an  arbitrary,  the  other  a  limited  power: 
another  point  in  which  this  case  is  distin- 
guishable from  the  English. 

By  the  Court.*  The  Court  is  of  opinion, 
that  by  the  true  construction  of  the  will  of 
George  Walton,  as  to  the  estate  which  is 
the  subject  of  controversy,  the  testator  in- 
tended, to  create  a  trust  in  his  wife,  for  the 
benefit  of  his  children  and  grand-children ; 
and  to  empower  her,  to  appoint  the  same 
among  them,  in  such  proportions  as  she 
might  think  proper ;  so  that  each  object  of 
his  bounty  should  nevertheless  have  a  rea- 
sonable share;  that  is  to  say,  that  she 
should  appoint  such  share  to  each  child 
alive,  at  the  time  of  such  appointment;  and 
to  the  children  of  such  child  as  should 
32  be  then  dead,  and  who  in  *such  case 
are  to  represent  their  ancestor ;  and 
that  it  was  not  his  intention,  that  an  ap- 
pointment should  be  made  to  the  child,  or 
children  of  any  child  alive,  at  the  time  of 
such  appointment,  or  to  one  child  of  a  de- 
ceased child,  in  exclusion  of  the  others ;  un- 
less such  last  mentioned  appointment,  would 


(1)  2  Com.  me.  859-60. 
(m)  9  Ves.  jr.  382. 
(n)  5  Ves.  jr.  866-7. 
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not  operate  to  deprive  the  others  of  a  rea- 
sonable share. 

According  to  these  principles,  if  Martha 
Walton  the  trustee,  aforesaid,  appointed, 
by  act  consummated  in  her  life  time,  any 
portion  of  the  trust  fund  to  the  child  or 
children  of  a  child  of  the  testator,  in  the 
life  of  such  child ;  such  appointment  is 
void;  but  if  such  appointment  was  made 
after  the  death  of  such  child,  then  the 
grand -children  in  this  case,  representing 
their  ancestor,  being  objects  of  the  trust, 
and  entitled  to  a  reasonable  share,  such  ap- 
pointment was  good;  and  if  made  to  one  or 
more  of  such  children,  in  exclusion  of 
others,  ought  to  be  confirmed ;  if  a  sufficient 
fund  shall  remain,  according  to  the  princi- 
ples of  this  decree,  to  give  the  other  chil- 
dren a  reasonable  share  of  the  proportion 
to  which  these  children  shall  be  found  en- 
titled, as  representing  their  ancestor ;  other- 
wise, it  is  to  be  added  to  what  may  be 
assigned  to  those  representing  that  stock, 
and  the  whole  equally  divided  between 
them.  So  too  if  the  trustee  appointed,  as 
aforesaid,  give  any  portion  of  the  trust  fund 
to  a  child  of  the  testator,  such  appointment 
is  to  be  confirmed,  if  sufficient  remains  to 
give  each  object  of  the  bounty,'  as  above- 
designated,  a  reasonable  share  of  the 
whole  fund ;  otherwise  such  appointment  is 
to  be  declared  void,  as  not  being  conforma- 
ble to  the  trust. 

We  are  further  of  opinion,  that  all  the 
appointments  attempted  to  be  made  in  and 
by  the  last  will  of  Martha  Walton,  ought  to 
be  declared  void ;  they  being  repugnant  to 
the  intention  of  the  testator,  in  the  partic- 
ulars before  declared. 

We  are  also  of  opinion,  that  if  any  ap- 
pointment, made  as  aforesaid,  shall  be 
declared  valid  under  the  principles 
33  *herein  stated,  that  the  object  or  ob- 
jects in  whose  favor  such  appointment 
shall  so  have  been  made,  will  not  be  en- 
titled to  come  in  for  a  share  of  the  residue 
of  the  trust  fund,  without  bringing  into  ac- 
count, the  subject  so  appointed ;  the  correct 
rule  being,  that  when  the  trustee,  who 
alone  is  confided  in,  to  make  a  discrimina- 
tion as  to  quantity,  fails  to  do  so,  according 
to  the  confidence  reposed,  the  Court  must 
adopt  equality  as  the  rule :  it  would  be  a 
departure  from  this  rule,  to  divide  the  resi- 
due among  all  the  objects;  and  this  is  the 
more  reasonable,  in  as  much  as  the  person 
having  the  power  may  not  have  intended 
the  inequality  which  would  thus  be  pro- 
duced. 

The  decree  is  therefore  to  be  reversed, 
and  the  cause  remanded ;  that  all  parties, 
necessary  to  a  final  decision,  according  to 
these  principles,  may  be  made,  and  a  final 
decree  be  pronounced,  agreeably  thereto. 


Parker  v.  Elliotte. 

June,  1820. 

Sednctlon— Trespass— CaM.*— The  plaintiff  in  an  ac- 
tion for  debauchlnflT  his  dauflrhter,  may  elect  to 
brinsr  trespass  or  case  for  the  injury. 


^Seduction— Action  Ex  Delicto.— Every  action  by  a 
parent  founded  npon  the  seduction  of  his  or  her 
daufirbter  must  be  an  action  ex  delicto.  Pry  v. 
Leslie,  87  Va.  274, 12  S.  E.  Rep.  671.  citingr  the  principal 
case.  See  also,  foot-note  to  Clem  v.  Holmes.  88 
Oratt.  722. 


Blliotte  brought  an  action  of  trespass 
on  the  case,  against  Parker,  of  debauching 
his  daughter.  There  was  a  demurrer  to  the 
declaration,  because  there  wa»  no  positive 
averment  of  the  injury,  and  because  the 
action  should  have  been  trespass,  and  not 
case.  The  court  below  decided  against  the 
demurrer,  and  the  jury  found  a  verdict  for 
the  plaintiff. 

That  the  declaration  containing  no  posi- 
tive averment  was  fatal  in  this  action  on 
demurrer,  was  submitted   on   the  authority 

of  Moore  v.  Dawney.(a) 
34  *That  trespass   and  case  should  not 

be  confounded,  was  attempted  to  be 
proved  by  the  case  of  Taylor  v.  Rain- 
bow, (b) 

And  that  the  proper  action  was  trespass 
and  not  case.  Woodward  v.  Walton,  (c)  was 
cited,  and  relied  on  as  conclusive. 

ROANE,  Judge.  The  court  is  of  opin- 
ion, that  as  this  action  is  brought  merely 
for  debauching  the  appellee's  daughter,  the 
injury  arising  from  which,  was  as  to  the 
father,  only  consequential,  he  might  elect 
to  bring  an  action  on  the  case  for  the  said 
injury ;  and  that  there  is  no  error  in  the 
judgment.     It  is  therefore  affirmed. 


Smith  V.  Pearce. 

April.  1890. 

Attachment—  Bond—  Recitals— Amount.*— Judfirment 

on  attachment  should  not  be  quashed  because  the 
bond  firiven  on  suinsr  it  out.  recited  only  the  sum 
due  without  mention  of  interest 
Same— Appearance  of  Defendant.*— It  is  error  to  re- 
fuse leave  to  the  defendant  in  an  attachment,  to 
enter  bail  and  plead,  without  appearing"  in  per- 
son. 

Smith  brought  an  attachment  against  the 
estate  of  Pearce  an  absconding  debtor. 
Pearce  not  appearing  to  defend  the  suit. 
Smith's  counsel  moved  the  court  for  an  or- 
der  of  sale  of  the  attached  effects ;  and  that 
the  amount  of  Smith's  claim  should  be  paid 
him.  And  while  the  motion  was  before 
the  court,  counsel  for  Pearce  offered  special 
b%il,  and  filed  a  plea.  But  the  court  refused 
to  admit  the  bail,  and  plea  offered,  which 
was  payment;  Pearce's  counsel,  craved 
oyer  of  the  note  and  attachment. 
35  *And  excepted  to  the  opinion  of  the 
court,  refusing  to  receive  bail,  and 
admit  the  plea.  The  bond  given  by  Smith 
and  his  surety,  on  obtaining  the  attach- 
ment, recited  the  amount  of  the  sum  for 
which  the  attachment  was  obtained  only, 
without  the  date  of  the  note,  <)r  any  men- 
tion of  interest. 

Pearce's  counsel,  appealed  from  the  opin- 
ion of  the  Hustings  court  of  Petersburg,  to 
the  Superior  court  of  law  for  Prince  George 
county. 

That  court,  reversed  the  judgment  of  the 
court  of  Petersburg,  and  directed  the  war- 
rant of  attachment  to  be  quashed;  alleging 
as  cause  of  error,  that  no  bond  correctly  re- 
citing the  said  attachment,  was  executed 
by  Smith. 

ROANK,  Judge.  The  court  is  of  opin- 
ion, that  the  judgment  of  the  Superior  court 


(a)  8  H^.  &  M.  127. 

(b)  3  Hen.  &  M.423. 

(c)  Bos.  &  Pull.  476. 

*See   monofirraphic    note  on  "Attachments" 
pended  to  Lancaster  y.  Wilson,  27  Qratt  024. 
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of  law  is  erroneous  in  this,  that  the  bond 
given  on  suing  out  the  attachment  in  the 
proceedings  mentioned,  was  not  so  imper- 
fect, as  to  authorise  the  judgment  quashing 
the  said  attachment.  That  judgment  is 
therefore  reversed  with  costs. 

And  this  court  proceeding  to  give  such 
judgment,  as  the  Superior  court  of  law 
should  have  given,  is  farther  of  opinion, 
that  the  Judgment  of  the  county  court,  is 
also  erroneous,  in  not  permitting  the  ap- 
pellee to  give  special  bail,  and  plead  to  is- 
sue, as  he  offered  to  do. 

That  judgment  is  therefore  also  reversed 
with  costs ;  and  the  cause  is  remanded,  with 
directions,  to  permit  the  appellee  to  give 
special  bail,  if  the  same  shall  be  offered ; 
and,  that  the  cause  be  proceeded  in,  to  a 
final  judgment. 

36     '  *Guerrant  v.  Tinder.* 

June.  182a 

Malicious  Prosecutiont— RebutUi  of  EvidMice  to  Show 
Malice.— In  an  action  for  malicious  prosecution, 
the  plaintiff  having'  ariyen  evidence  of  conversa- 
tions of  the  defendant  to  shew  malice— the  de- 
fendant may  prove  by  the  committing  magistrate 
what  he  swore  before  him. 

5amct— 5everal  Defendaiits— New  Trial  t— In  such  an 
action  ag'ainst  several  defendants  some  of  whom 
are  found  not  g-ullty ;  on  motion  for  a  new  trial, 
by  those  found  g-uilty,  because  evidence  for  them 
was  improperly  excluded,  a  new  trial  will  be 
g-ranted,  as  to  those  found  guilty  only. 

This  was  an  action  for  malicious  prosecu- 
tion, brought  by  Jesse  Tinder,  against 
Peter  Guerrant  Sen.  Henry  Huff,  Young 
Jarratt,  Leonard  Wilson,  and  Peter  Guer 
rant  jr.  The  declaration  sets  forth  three 
different  wrongs  and  injuries  to  the  plain- 
tiff. First,  that  the  defendants,  mali- 
ciously, and  without  probable  cause  charged 
the  plaintiff,  before  Thomas  Thompson  a 
magistrate,  with  stealing  a  silver  watch  of 
he  value  Ac,  whereby  they  procured  his 
arrest  and  imprisonment.  Second,  that 
they  maliciously  and  without  probable 
cause,  procured  the  plaintiff  to  be  brought 
before  the  examining  court  of  Franklin 
county,  and  remanded  to  jail  for  the  felony. 
Third,  that  they  falsely  and  without  prob- 
able cause,  procured  the  plaintiff  to  be  in- 
dicted for  the  felony  before  the  grand  Jurors 
of  the  Superior  court  of  law  for  Franklin 
county.  The  declaration  avers  the  dis- 
charge of  the   plaintiff   by  the  grand  Jury ; 


*Por  monoffrapliic  note  on  Malicious  Prosecution,  see 
end  of  case. 

tMalicious  Prosecution.— See  monographic  note  on 
"Malicious  Prosecution"  appended  to  principal  case. 

^New  Trial— Several  Defendants.— In  Kemp  v.  Com.. 
IBOratt.  »79.  it  is  said:  "It  is  laid  down  In  many  of 
the  books,  that  if  there  be  two  defendants  in  a  civil 
action,  and  there  is  a  verdict  In  favor  of  one  and 
against  the  other,  a  new  trial  cannot  be  granted  to 
the  latter,  because  the  verdict,  if  set  aside  as  to  one, 
must  be  set  aside  as  to  both.  That  was  the  view 
taken  by  this  court  in  Boswell  v.  Jones,  1  Wash. 
322:  thoufirh  it  held  otherwise  in  OuerrarU  t.  Tinder, 
Gilm.  86l" 

See  further,  monocrraphic  note  on  "New  Trials" 
appended  to  Boswell  v.  Jones.  I  Wash.  822. 

tSame-Before  What  Court  Motion  Should  Be  Made. 
-See,  on  this  subject,  the  principal  case  cited  in 
Newberry  v.  Williams,  89  Va.  299,  15  S.  E.  Rep.  8«6: 
Danks  v.  Rodeheaver,  26  W.  Va.  290,  292;  footnote  to 
Johnson  v.  Macon,  1  Wash.  4.  See  further,  mono- 
graphic note  on  "New  Trials"  appended  to  Boswell 
v.  Jones,  1  Wash.  822. 

The  principal  case  was  also  cited  in  Danville 
Bank  v.  Waddill,  31  Gratt  478. 


and  that  the  defendants  had  not  farther 
prosecuted  &c. 

The  defendants  pleaded  jointly  not  guilty. 

At  the  trial  of  the  cause,  the  plaintiff 
having^  given  in  evidence,  conversations  of 
the  defendants  relative  to  the  felonj 
charged,  the  defendants  offered  Thomas 
Thompson,  the  magistrate  who  com- 
37  mitted  Tinder,  to  prove  what  *they 
deposed  before  him,  on  Tinder*s  ar- 
rest. The  plaintiff's  counsel  objected  to  the 
admission  of  his  testimony.  The  court  sus- 
tained the  objection.  The  evidence  was  ex- 
cluded. The  jury  found  Peter  Guerrant, 
sen'r.  Henry  Huff,  and  Peter  Guerrant,  jr., 
guilty ;  and  assessed  the  plaintiff's  damages 
at  $500.  The  other  defendants  were  found 
not  guilty.  The  defendants  found  guilty, 
appealed. 

This  cause  was  three  times  argued  by 
Wickham  for  the  appellee,  and  by  Gilmer 
for  the  appellants.  On  tlie  first  argument 
the  only  question  made  was,  whether  it  was 
error  to  exclude  the  evidence  of  Thompson. 
The  court  requested  arguments  afterwards, 
on  the  difficulty  which  presented  itself,  in 
reversing  the  judgment  as  to  the  convicted 
defendants  only. 

Gilmer  for  the  appellants. 

The  verdict  has  given  aggregate  damages 
for  three  several  injuries  complained  of  in 
the  declaration,  and  put  in  issue  by  the 
pleadings.  If  this  verdict  would  have  been 
bad  on  a  single  count  stating  any  one  of 
these  injuries  separately,  it  is  bad  now,  for 
it  is  entire.  Suppose  the  issue  had  been 
joined  on  a  declaration  stating  the  malicious 
arrest  procured  from  Thompson.  The 
plaintiff  must  have  proved  that  arrest  to 
have  been  procured  through  malice  aod 
without  probable  cause :  malice  is  the  foun- 
dation of  the  action;  Farmer  v.  Darling,  (a) 
It  may  indeed  be  implied,  from  total  want 
of  probable  cause,  and  it  has  been  held,  that 
the  indictment  being  found  **not  a  true 
bill,"  affords  inference  of  want  of  probable 
cause.  This  applies  only  to  malicious  pros- 
ecutions before  grand  juries ;  since  it  affords 
no  presumption  even,  of  what  passed  before 
the  committing  magistrate.  And  if  it  did, 
the  presumption  might  be  repelled  by 
proof. (b)  In  England,  it  is  the  prac- 
38  tice,  to  shew  *the  whole  proceedings 
before  the  magistrate,  (c)  And  the 
plaintiff  might,  indeed  he  ought,  to  have 
shewn  the  particular  accusation  made.  The 
rule  must  be  reciprocate,  the  defendant 
then,  shall  have  the  same  liberty. 

It  is  not  allowing  the  defendants  to  testify 
in  their  own  cause :  for  the  plaintiff  has  put 
in  issue  what  they  swore,  by  averring  it  to 
be  false  and  malicious:  how  can  this  be  de- 
termined without  knowing  what  they  have 
sworn?  In  slander  the  defendant  might 
shew  he  spoke  other  words  than  those 
charged  &c.?  I  do  not  say  the  defendants 
can  prove  the  plaintiff  committed  the  felony, 
by  their  own  evidence;  though  they  may 
do  even  that,  if  no  one  else  were  present 
when  the  felony  was  committed,  (d)  But  I 
say,  that  the  utmost  latitude  shall  be  al- 
lowed the  defendants  in  giving  evidence  to 


(a)  4  Burr.  1971. 

(b)  Harp.  Co.  dit  161,  a.  n.  4. 

(c)  Peake,  288. 

(d)  Peake.  289. 
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rebut  the  presumption  of  malice.  It  is  to 
negative  the  inference  of  malice,  that  the 
testimony  should  be  allowed.  Suppose  a 
witness  were  to  accuse  one  of  a  particular 
offence,  and  a  magistrate  should  commit 
him  for  another,  without  any  cause :  should 
the  wrong  of  the  magistrate  condemn  the 
witness.  Yet  condemned  he  must  be,  if  he 
be  not  allowed  to  prove  the  precise  allega- 
tion he  made?  The  evidence  then  was 
clearly  admissible. 

Shall  the  venire  de  novo  be  against  all 
the  defendants,  or  against  those  only,  who 
were  found  guilty? 

It  is  said,  here  has  been  a  mis-trial ;  if 
so.  Tinder  produced  it,  and  he  cannot  com- 
plain of  his  own  error.  It  is  said  too.  the 
evidence  rejected  might  have  been  advan- 
tageous to  him :  then  he  should  not  have 
objected  to  it :  had  he  moved  to  exclude  the 
evidence,  and  the  motion  been  overruled, 
he  might  have  appealed.  Can  he  appeal 
because  a  motion  was  denied  at  his  request? 
Suppose  all  the  defendants  had  been  found 
not  guilty,  it  is  clear  he  could  not  then  have 
reversed  the  judgment,  because  evi- 
dence was  excluded  on  his  motion. 
39  *What  then  is  the  distinction  in  this 
case?  The  acquitted  defendants  are 
no  longer  parties  to  any  pending  suit. 

An  appeal  under  our  statute,  stands  in 
place  of  a  writ  of  error  at  common  law ; 
now  a  writ  of  error  lies  to  reverse  a  final 
judgment  injurious  to  the  party  claiming 
it.(e) 

No  matter  what  names  are  on  the  record, 
they  only  are  appellants,  whose  names  are 
under  the  ad  grave  damnum. (f)  A  writ  of 
error  therefore,  can  be  brought  only  by  one 
who  is  injured  by  the  judgment.  The  ac- 
quitted defendants,  are  not  injured ;  their 
names  ought  to  appear  in  the  record,  but 
not  under  the  ad  grave  damnum,  (g)  This 
is  what  is  done.  They  cannot  be  appel- 
lants, for  no  judgment  can  be  more  bene- 
ficial to  them,  than  that   already  .rendered. 

It  is  said,  that  the  judgment  is  entire, 
and  must  be  affirmed  or  reversed  through- 
out ;  how  can  a  judgment  acquitting  A.  be 
entire  with  one  convicting  B.?  The  parties 
are  severed  by  the  verdict,  and  the  judg- 
ment cannot  re-unite  them.  Even  if  it 
were  entire,  it  might  be  affirmed  in  part, 
and  reversed  in  part.(h) 

But  Verelst  and  Smith  v.  Rafael(i)  is 
conclusive  upon  the  point;  it  is  supported 
by  other  authorities,  (k)  and  it  would  have 
been  error  for  the  acquitted  defendants  to 
join  in  the  appeal.  The  venire  then,  must 
be  confined  to   those    found    guilty  by    the 

verdict. 
40  *ROANE,  Judge.*    The  court  is  of 

opinion,    that    the    plaintiff    in    this 
case,  having  given  evidence  at  the  trial,  of 

(e)  2Saand.  46,  n.  6,  101,  e.  101,  a.  n.  1;  2Ba.  abr. 
4,56,   B.:  Ck>.  Lit  288,  D. 

(f)  Brewer  V.  Turner,  1  Str.  238:  2  Str.  1110. 
(fir)  1  Str.  682. 

(d)  iStr.  188:  2  Str.  808. 

(I)  Cowp.  425. 

(k)  2  Saund.  101.  f ;  2  Ba.  abr.  461,  B. 

Xote.  This  cause  was  arcrued  before  a  reporter 
-was  appointed,  and  I  regrret,  that  no  notes  were 
taken  of  Mr.  Wickham's  reply,  which  could  enable 
zne  to  firlye  its  substance.— Edition  1821. 

*Bbookb  absent 


certain  conversations  of  the  defendants, 
relative  to  the  facts  whereon  the  prosecu- 
tion for  felony  was  founded,  with  the  view 
to  impute  malice  to  them,  it  was  competent 
to  them  for  the  purpose  of  obviating  that 
imputation,  to  shew  as  well  what  they 
actually  swore  before  the  magistrate,  as  the 
manner  and  circumstances  thereof.  This 
is  emphatically  the  opinion  of  the  court, 
because  regularly  in  an  action  for  malicious 
prosecution,  the  plaintiff  ought  himself  to 
give  evidence  of  what  was  sworn  on  the 
trial.  This  evidence  being  rejected  by  the 
court  in  the  present  case,  the  judgment 
must  be  reversed,  and  a  new  trial  awarded, 
in  which  the  evidence  offered  is  to  be  ad- 
mitted if  requested. 

On  the  question  whether  the  reversal  is 
to  be  extended  to  the  judgment  in  favour 
of  the  acquitted  defendants  also,  the  court 
is  of  opinion,  that  it  is  not:  in  which  opin- 
ion Judge  Brooke  who  did  not  sit  as  to  the 
previous  question  concurs. 

The  opinion  expressed  by  the  court  below, 
although  erroneous,  gave  in  itself  no  right 
of  appeal  by  motion  for  a  new  trial  or 
otherwise.  It  gave  none  to  the  defendants 
although  it  rejected  their  testimony,  and 
was  excepted  to  by  them.  It  was  only  when 
a  verdict  was  rendered  against  them,  which 
may  have  been  influenced  by  this  rejection, 
that  a  right  to  a  new  trial  arose:  until  this 
event,  the  opinion  is  to  be  considered  as 
abstract  and  harmless.  If  all  the  defend- 
ants had  been  acquitted  no  new  trial  could 
have  been  asked  by  them:  nor  could  the 
plaintiff  have  complained,  because  the  opin- 
ion was  founded  on  his  motion,  and  rejected 
his  adversaries  evidence.  That  rejection 
cannot  be  deemed  to  have  been  injurious  to 
him.  It  was  not  that  rejection,  but  the  de- 
fect of  his  own  proofs  in  relation  to  the  ac- 
quitted defendants,  which  produced 
41  their  acquittal.  Neither  he  nor  *they 
therefore,  in  the  case  of  a  total  ac- 
quittal, could  ask  for  a  new  tria).  It  re- 
mains, to  inquire  whether  this  may  be  done 
in  the  actual  case  before  us,  at  the  instance 
of  the  convicted  defendants,  so  as  to  jeop- 
ard again,  those  who  have  been  acquitted. 
The  only  ground  on  which  this  can  be 
asked  for  by  the  former  is,  that  they  have 
been  injured  by  the  acquittal  of  the  others, 
and  have  an  interest  in  having  them  con- 
victed. This  ground  however  was  overruled 
by  this  court  in  the  case  of  Boswell  v. 
Jones.  (1)  It  was  not  deemed  in  that  case  a 
sufficient  interest  to  subject  the  acquitted 
defendants  to  another  trial. 

If  this  then  was  a  mere  motion  for  a  new 
trial,  it  would  not  be  awarded  except  as  to 
the  convicted  defendants:  and  how  is  the 
case  altered  when  it  occurs  in  the  appellate 
court? 

In  the  case  of  Johnson  v.  Macon,  (m)  it 
was  stated  by  the  President  of  the  court, 
that  a  motion  for  a  new  trial  on  the  ground 
of  a  mis-direction,  is  never  made  before  the 
same  Judge,  but  before  the  appellate  court, 
upon  an  exception  taken  in  the  court  below. 
We  are  of  opinion  that  this  ground  is  quite 
too  narrow.  The  same  Judge  may  upon  a 
deliberate  motion  fo^  a  new  trial  supported 


(1)  1  Wash.  822. 
(m)  1  Wash.  4. 
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by  argument  and  authority,  retract  a  hasty 
opinion  expressed  by  him  in  the  progress 
of  the  trial.  That  course  too,  would  save 
the  expense  and  delay  of  appealing  to  a 
Superior  court  for  that  purpose.  But  as  he 
may  not  retract  this  error,  an  application 
for  a  new  trial  may  be  also  made  to  the  ap- 
pellate court,  and  to  that  end,  an  exception 
is  provided.  On  the  appeal,  the  application 
is  still  in  effect  for  a  new  trial:  and  it 
would  seem,  that  none  are  to  be  subjected 
thereto  by  the  appellate  court,  who  could 
not  have  been  so  subjected  by  a  direct  mo- 
tion in  the  court  below.  In  principle  there 
is  no  difference  between  the  two  cases.  It 
is  a  general   principle,   that  an  appeal  will 

only  lie,  in  behalf  of  a  party  injured 
42        by  a  ^decision,  and  to   the    extent  of 

that  injury :  and  this  principle  equally 
prevails,  in  whatever  court  the  motion  is 
made,  and  by  whatever  form  of  proceeding. 
We  are  of  opinion  therefore,  that  the 
Judgment  is  only  to  be  reversed,  and  a 
venire  de  novo  awarded,  as  between  the 
parties  to  the  appeal. 


MALICIOUS  PROSBCUTION. 

I.  What  Prosecutions  May  Give  Right  of  Action. 
II.  Constituent  Elements  of  the  Tort. 

III.  Institution  and  Termination  of  Prosecution. 

IV.  Probable  Cause. 
1.  Definition. 

8.  Facts  within  Prosecutor's  Knowledfire. 
8.  Information  Received  from  Others. 

4.  Belief  in  Guilt  of  Accnsed. 

5.  Commitment  by  Magistrate. 

6.  Waiver  of  Preliminary  Examination. 

7.  Dischargre  by  Magistrate. 

8.  Refusal  of  Grand  Jury  to  Indict 

9.  A  Mixed  Question  of  Law  and  Fact 

10.  Want  of  Probable  Cause  Cannot  Be  Inferred 
from  Malice. 
V.  Malice. 
VI.  Necessity  for  Concurrence  of  Malice  and  Want 

of  Probable  Cause. 
VII.  Advice  of  Counsel. 
VIII.  Evidence. 
IX.  Damages. 
X.  Matters  of  Procedure. 

1.  Jurisdiction. 

2.  Form  of  Action. 

3.  Parties. 

4.  Declaration. 

5.  Instructions. 
0.  Limitations. 

I.  WHAT  PROSECUTIONS  MAY  OIVE  RIGHT  OP 
ACTION. 

Contempt  Proceedingrs.  —  A  rule  for  contempt 
thoug-h  the  judicial  act  of  the  court  issuing  it  may 
be  the  foundation  for  an  action  for  malicious  prose- 
cution, provided  the  application  for  the  same  Is 
without  probable  cause,  actuated  by  impure  and 
malicious  motives,  and  founded  on  falsehood  or 
misrepresentation.  Tavenner  v.  Morehead,  41  W. 
Va.  116,  28S.  E.ReD.872. 

Injunction.— So  also,  where  an  injunction  is  sued  out 
maliciously  and  without  probable  cause,  an  action 
for  malicious  prosecution  may  be  maintained. 
Glen  Jean,  etc..  R.  Co.  v.  Kanawha,  etc.,  R.  Co.,  47  W. 
Va.  725,  35  S.  E.  Rep.  978. 

Attachment  Proceedings.  —  The  learislature,  con- 
slderlufiT  that  the  remedy  afforded  by  malicious 
prosecution  did  not  afford  an  adequate  protection 
acrainst  the  abuse  of  a  process  by  an  attachment 
provided    by   sec.    22,     ch.    151,    Code     1849,    that 


*'  the  ri8:ht  to  sue  out  an  attachment  may  be  con- 
tested ;  and  when  the  court  is  of  opinion  that  it  vas 
fssued  on  false  suerg-estions  or  without  sufficient 
cause,  judgment  shall  be  entered  that  the  attach- 
ment be  abated."  Claflin  v.  Steenbock,  ISGratt  842; 
Speng-ler  v.  Davy,  16  Gratt  881.  The  court,  in  the 
case  first  above  cited,  draws  the  distinction  between 
the  two  remedies,  saying-  that  the  object  of  the 
action  for  damages  is  to  obtain  indemnity  from  the 
parties,  and  to  inflict  punishment  upon  him  for 
wrongfully  and  maliciously  abusing-  the  process, 
whereby  the  plaintiff  in  the  action  has  been  injnred 
and  oppressed,  while  the  object  of  the  motion  is  ta 
arrest  the  mischief  by  abating  the  attachment  On 
this  subject,  see  monographic  note  on  "Attach  ment" 
appended  to  Lancaster  v.  Wilson,  27  Gratt  (S24.      , 

Other  Civil  Suits.— If  a  person  agree  to  pay  the 
debt  of  another  to  a  third  party,  and  either  pay  or 
be  in  a  condition  to  pay  it  and.  having  control  of 
such  third  party's  debt  wilfully  Ignoring  his  obliga- 
tion, maliciously  Institutes  judicial  proceedings, 
and  carries  them  through  to  a  finality  In  such  third 
party's  nam^  for  the  purpose  of  sacrificing  the 
debtor's  property  and  destroying  his  business, 
such  proceedings  are  without  probable  cause,  and 
render  such  person  liable  to  an  action  for  malicious 
prosecution.  Porter  v.  Mack,  50  W.  Va.  581,  40  S.  E. 
Rep.  450. 

Butlf  a  person  who  has  assumed  to  pay  the  debt 
of  another  be  not  in  condition  for  any  reason  to  do 
so.  and  at  the  same  time  he  is  the  agent  for  the 
creditor,  and  it  is  his  duty  as  such  agent  to  collect 
the  debt  of  his  debtor,  his  performance  of  the  duty 
by  legal  proceedings  Is  not  without  probable  canse. 
and  will  not  render  him  liable  to  a  suit  for  mali- 
cious prosecution,  although  the  debt  interest  and 
costs  may  be  recovered  from  him  in  an  action  of 
assumpsit  for  breach  of  his  contract  Porter  t. 
Mack,  50  W.  Va.  581.  40  S.  E.  Rep.  450. 

II.  CONSTITUENT  BLEMBNTS  OP  THE  TORT. 

To  warrant  a  verdict  and  judgment  for  damages 
In  an  action  for  malicious  prosecution  it  must  be 
proved  on  the  part  of  the  plaintiff:  First,  that  the 
prosecution  alleged  in  the  declaration  has  been  set 
on  foot  and  conducted  to  its  termination,  and  thai 
it  ended  in  the  final  acquittal  and  dlschaxgeof  the 
plaintiff.  Second,  that  it  was  instigated  or  procared 
by  the  co-operation  of  the  defendant  Third,  that 
It  was  without  probable  cause.  Fourth,  that  it  was 
malicious.  Scott  v.  Shelor,  28  Gratt  891:  Vinal  t. 
Core,  18  W.  Va.  1. 

III.  INSTITUTION  AND  TBRHINATION  OP 
PROSBCUTION. 

Generally.— By  the  requirement  that  the  prosecu- 
tion must  have  been  set  on  foot  and  conducted  to 
its  termination  resulting  In  the  final  discharge  of 
the  plaintiff,  Is  meant  that  the  plaintiff  must  have 
been  arrested  under  a  process  not  absolutely  void. 
And  by  its  being  ended  is  meant  not  that  the  plain- 
tiff had  been  so  discharged  that  oo  subsequent  pros- 
ecution for  the  same  alleged  crime  could  have  been 
instituted,  but  only  that  this  particular  pix)6ecution 
was  ended.    Vinal  v.  Core,  18  W.  Va.  1. 

Prosecution  Must  Have  Ended  in  Acquittal.  —  Al- 
t^lough  an  action  for  malicious  prosecution  can- 
not be  maintained,  unless  the  plaintiff  has  been 
fully  acquitted  of  the  criminal  charge,  yet  the  plain- 
tiff is  not  obliged  to  prove  that  he  was  acquitted  by 
the  jury  promptly,  without  hesitation,  delay  or  de- 
liberation; and  the  evidence  of  a  juror  to  show  that 
the  deliberation  of  the  jury  was  caused  by  their 
doubt  as  to  the  gallt  or  innocence  of  the  accused  is 
inadmissible.    Scott  v.  Shelor,  28  Gratt  80L 

Reason  for  Requiring  Termination  of  Procecdtngs.— 
The  purpose  of  requiring  allegation  and  proof  of 
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tbe  termination  of  tbe  prosecution  is  to  avoid  the 
lltlsration  of  the  same  thing  at  the  same  time  in  sepa- 
rate proceedinfiTs.  So  long  as  the  criminal  action  is 
pending-  the  innocence  of  the  accused  cannot  be  lit- 
ifirated  in  the  civil  action,  since  the  accused  may 
eventually  he  found  srailty  In  the  criminal  proceed- 
ing: and,  if  guilty,  no  civil  action  can  he  main- 
tained. This  beinff  the  reason  for  the  alleg-atlon  and 
proof  of  finality  of  the  prosecution,  it  follows  that 
the  manner  of  ending  it  is  immaterial,  provided  it 
be  finally  terminated  in  favor  of  the  prisoner.  But 
in  the  case  of  Ward  v.  Reasor,  98  Va.  399,  86  S.  E. 
Rep.  470.  the  court  sustained  a  demurrer  to  a  decla- 
ration because  it  alleired  that  the  magistrate, 
before  whom  tht  accused  was  brought  for  trial, 
dismissed  the  proceedinirs  "without  hearincr  any 
evidence,"  though  there  were  the  usual  allegations 
of  malice,  want  of  probable  cause,  and  termination 
of  the  prosecution  favorably  to  the  accused.  This 
action  of  the  magistrate  was  held  by  the  court  to 
be  tantamount  to  the  entry  of  a  nolle  vroseoui,  and 
the  court  said  that  where  a  prosecution  is  so  ended, 
no  action  for  malicious  prosecution  can  be  main- 
tained. For  a  criticism  of  this  case,  see  editorial  in 
8  Va.  Law  Reg.  366.  See  also.  Scott  v.  Shelor.  28 
Gratt.  89i. 

IV.  PROBABLE  CAUSE. 

1.  DEFINITION.— Probable  cause,  in  a  criminal 
prosecution,  is  the  existence  of  such  facts  and  cir- 
cumstances as  would  excite  the  belief  in  a  reason- 
able mind,  actlnff  on  the  facts  within  the  knowledfire 
of  the  prosecutor,  that  the  person  charged  was 
guilty  of  the  crime  for  which  he  was  prosecuted. 
Scott  V.  Shelor,  28  Gratt  801 ;  Vinal  v.  Core,  18  W. 
Va.  1. 

In  a  case  brought  for  maliciously  suing  out  an  at- 
tachment it  was  held  that  justifiable  probable  cause 
for  suing  out  an  attachment  against  the  effects  of  a 
debtor,  is  a  belief  by  the  attaching  creditor  in  the 
existence  of  the  facts  essential  to  the  prosecution 
of  the  attachment,  founded  upon  such  circum- 
stances as  were  sufficient  to  produce  such  belief  in 
the  mind  of  a  man  of  ordinary  caution,  prudence 
and  judgment  Spengler  v.  Davy,  16  Gratt  881. 
See  also.  Ciaflin  v.  Steenbock,  18  Gratt  842. 

2.  PACTS  WITHIN  PROSECUTOR'S  KNOWL- 
EDGE.—If  facts  exist  which  render  it  probable 
that  a  certain  party  has  committed  a  crime  the  pub- 
lic interest  requires  that  he  should  be  prosecuted: 
and  if  it  turns  out  that  he  was  innocent  he  has  suf- 
fered damnum  absque  injuria,  even  though  the  prose-, 
cutor  was  influenced  by  Improper  motives  or 
maliffnant  feelings.  This  doctrine  is  based  upon 
public  policy,  which  requires  that  prosecution  for 
an  offence  should  not  be  discouraged,  when  there  is 
probable  cause  to  charge  a  particular  party  with  the 
crime.  Vinal  v.  Core,  18  W.  Va.  1.  Hence,  it  may 
be  laid  down  as  a  general  rule  that  if  the  defend- 
ant being  a  man  of  ordinary  prudence,  believed  In 
ifood  faith  from  his  own  knowledge  and  under- 
staadlnff  of  the  facts,  and  circumstances,  that  the 
Judicial  proceedlufir  Instituted  by  him  was  neces- 
sary and  justifiable,  he  cannot  be  held  liable, 
although  It  should  be  afterwards  made  to  appear, 
in  a  suit  for  that  ourpose  by  a  preponderance  of 
evidence,  that  such  proceeding's  were  without  just 
foundation.  Porter  v.  Mack,  50  W.  Va.  581,  40  S.  E. 
Rep.  469;  Sisk  v.  Hurst  1  W.  Va.  58:  Vinal  v.  Core,  18 
W.  Va.  1 ;  Spengler  v.  Davy,  16  Gratt  884.  See  also, 
Ciaflin  V.  Steenbock,  18  Gratt.  842. 

It  has  been  said  that  as  the  reason  for  the  aver- 
ment of  want  of  probable  cause  is  merely  because 
no  man  can  maintain  an  action  for  a  malicious 
prosecution  where  there  was  probable  cause,  it  is 
obvious  that  these  words  should  be  made  to  refer 
to  the  state  of  fact,  as  ijt  respects  the  person  prose- 


cuted, and /not  to  the  degree  of  knowledge  of  that 
fact  in  the  party  prosecutlufir.  Mowrey  v.  Miller.  3 
Leigh  561.  And  this  rule,  though  criticised  In 
Spengler  v.  Davy,  15  Gratt  888,  was  approved  In  two- 
recent  West  Virginia  cases,— Brady  v.  Stiltner,  40 
W.  Va.  298.  21  S.  E.  Rep.  729;  Porter  v.  Mack,  50  W. 
Va.  681,  40  S.  E.  Rep.  459. 

But  where  the  facts  within  the  knowledge  of  the 
prosecutor  are  not  sufficient  to  cause  a  reasonable 
and  prudent  man  to  believe  that  the  accused  Is 
guilty  of  the  crime  charged  the  prosecution  Is  with- 
out probable  cause,  and  the  prosecutor  Is  liable.  If 
the  other  elements  of  the  tort  are  present  Thus  in 
a  case  where  the  plaintiff  was  arrested  by  the  pro- 
curement of  the  defendant  on  a  charge  of  larceny 
of  certain  oil,  the  evfdence  adduced  showed  that 
when  he  was  alleged  to  have  stolen  the  oil  he  was 
in  possession  thereof  as  tenant  of  oil  wells,  it  .belufir 
oil  which  he  had  himself  produced.  It  farther  ap- 
peared that  he  was  bound  to  deliver  one-third  of 
the  oil  as  rent  to  his  landlord  whenever  called  upon 
to  do  so,  and  that  he  was  forbidden  by  his  contract  to 
remove  any  oil  from  the  premises  without  notice 
to  his  landlord:  that  without  such  notice  he  did  re- 
move all  the  oil,  which  at  a  particular  time  he  had 
on  the  premises,  and  appropriated  it  to  his  own  use, 
claiming  that  there  was  no  rent  oil  then  due  to  his 
landlord,  because  more  oil  had  been  taken  as  rent 
on  a  previous  occasion  by  the  landlord  than  he  was 
entitled  to:  and  that  this  had  been  taken  In  the 
absence  of  the  plaintiff.  These  facts  and  this  claim 
of  the  plaintiff  was  known  to  the  prosecutors.  They, 
nevertheless,  had  him  arrested  on  a  charge  of  steal- 
ing the  rent  oil  claimed  to  have  been  due  and  taken 
off  under  these  circumstances,  and  appropriated  by 
the  plaintiff  to  his  own  use.  It  was  held  that  there 
was  no  probable  cause  to  justify  the  defendant  In 
procuring  this  prosecution  to  be  set  on  foot  and  a 
verdict  in  favor  of  the  plaintiff  was  sustained. 
Vinal  V.  Core,  18  W.  Va.  1. 

8.  INFORMATION  RECEIVED  FROM  OTHERS.— 
So  also,  a  party  is  not  liable  for  damages  when  he 
has  Information  received  from  reliable  sources, 
which  leads  him,  as  a  prudent  man,  to  suspect  or 
believe  that  the  person  alleg-ed  to  have  committed 
an  offence,  was  engaged  with  others  In  committing 
the  same,  or  was  in  company  with  others  who  ac- 
tually committed  the  offence.  Sisk*  v.  Hurst  1  W. 
Va.  58;  Porter  v.  Mack.  50  W.  Va.  581,  40  S.  E.  Rep. 
459. 

4.  BELIEF  IN  GUILT  OF  ACCUSED.— To  sustain 
an  averment  of  probable  cause,  the  plaintiff  must 
show  such  a  state  of  facts  as  precludes  a  reasonable 
ground  of  belief  In  the  minds  of  the  defendants, 
warranting  them  to  institute  and  maintain  in  good 
faith  the  alleged  malicious  proceedings.  Porter  v. 
Mack.  50  W.  Va.  581,  40  S.  E.  Rep.  469. 

A  belief  by  an  attachlnsr  creditor  in  the  existence 
of  facts  essential  to  the  prosecution  of  his  attach- 
ment founded  upon  such  circumstances  as,  afe 
sufficient  to  Induce  such  belief  In  the  mind  of  a  man 
of  ordinary  caution,  prudence  and  judgment  is 
justifiable  and  probable  cause  for  sainsT  out  an  at- 
tachment   Burkhart  V.  Jennlng-s,  2  W.  Va.  242. 

6.  COMMITMENT  BY  MAGISTRATE.-The  com- 
mitment by  a  magistrate,  of  a  person  accused  of 
felony,  or  blndinsr  him  in  a  recofimizance  to  appear 
at  court  and  answer  the  charge,  is  sufficient  evi- 
dence that  the  prosecution  was  with  probable  cause, 
although  the  person  accused  was  acquitted  by  the 
court,  unless  In  his  action  for  malicious  prosecution, 
he  can  prbve  by  other  evidence  that  the  prosecution 
was  in  fact  without  any  probable  cause.  Maddox  v. 
Jackson,  4  Munf.  4^;  BlanlEs  v.  Robinson,  1  Va. 
Dec.  600:  Womack  v.  Circle,  29  Gratt  192. 

And  the  judgment  of  a  justice  holding  a  party 


V  R,  GUmcr— 51 


801 


GILMER 


Virginia  Rbports,  Annotatbd. 


guilty  of  petit  larceny,  whict  jadffment  is  reversed 
on  appeal,  is  only  prima  facie  evidence  of  probable 
cause  In  an  action  for  malicious  prosecution  by  tbe 
party  so  ad j  udffed  iruilty.  Blanks  v.  Robinson,  1  Va. 
Dec.  600.  This  case  overrules  the  caie  of  Womack 
V.  Circle,  88  Gratt.  824,  where  it  was  held  that  a  judfir- 
mentof  a  Justice  requiring  a  party  accused  of  a 
misdemeanor,  to  fflve  security  for  g-ood  behavior, 
thpuffh  the  judgment  was  reversed  on  appeal,  was 
conclusive  evidence  of  probable  cause  for  the  pros- 
ecution unless  the  testimony  before  the  justice  was 
known  to  be  false  by  the  prosecutor.  See  also, 
Womack  v.  Circle,  29QratU  192. 

In  an  action  for  malicious  prosecution  the  weak 
presumption  that  exists  in  every  case,  that  every 
public  prosecution  is  founded  on  probable  cause,  is 
strengthened  by  proof,  that  the  plaintiff  had  after 
an  examination  by  a  justice  been  committed  to  jail 
to  answer  an  indictment  when  found:  but  this  pre- 
sumption is  still  capable  of  being  rebutted  by  other 
testimony  showing  that  there  was  no  probable 
cause.    Hale  v.  Boylen.  22  W.  Va.  284. 

6.  WAIVER  OF  PRELIMINARY  EXAMINATION. 
—The  waiver  of  a  preliminary  examination  by  a 
person  charged  with  crime  is  also  nrima  facie  evi- 
dence of  probable  cause.  Brady  v.  Stiltner,  40  W. 
Va.  280.  21  S.  E.  Rep.  729. 

7.  DISCHARGE  BY  MAGISTRATE.— That  the  con- 
verse of  the  proposition  above  laid  down,  as  to  the 
commitment  by  a  J  ustice.  is  true,  and  that  the  judg- 
ment of  the  justice  dismissing  the  complaint  is 
l)rima/tfdtf  evidence  of  the  want  of  probable  cause 
for  the  prosecution,  has  never  been  doubted.  Jones 
V.  Finch,  84  Va.  204,  4  S.  E.  Rep.  342;  Womack  v. 
Circle,  32  Gratt  324;  Blanks  v.  Robinson,  1  Va.  Dec. 
600;  Harper  v.  Harper,  49  W.  Va.  661.  39  S.  E.  Rep.  661 ; 
Vinal  V.  Core.  18  W.  Va.  1 :  Brady  v.  Stiltner,  40  W. 
Va.  289,  21  S.  E.  Rep.  729. 

An  acquittal  before  a  United  States  commissioner 
is  likewise  prima/acie  evidence  of  want  of  probable 
cause,  as  the  funotions  of  such  a  commissioner  in 
committing  for  trial  are  precisely  like  those  of  a 
J  ustice  of  the  peace.  Jones  v.  Pinch,  84  Va.  2M,  4  S. 
E.  Rep.  342;  Womack  v.  Circle,  32GratL  824;  Blanks 
V.  Robinson.  1  Va.  Dec.  600. 

8.  REFUSAL  OF  GRAND  JURY  TO  INDICT.— 
The  refusal  of  the  grand  jury  to  indict  \sprima  facie 
evidence  of  want  of  probable  cause,  except  where  it 
appears  that  refusal  to  indict  was  after  the  hearing 
of  the  witnesses  for  the  accused  as  well  as  for  the 
prosecution;  but  such  prima /aa«  evidence  is  liable 
to  be  rebutted  by  proof.  Harper  v.  Harper,  49  W.  Va. 
661.  39  S.  E.  Rep.  661. 

When  the  refusal  of  the  grand  jury  to  ii^dlct  Is 
opposed  to  the  refusal  of  the  justice  to  discharge, 
one  rebuts  the  other,  so  as  to  render  neither  prima 
facie  evidence  of  the  existence  or  want  of  probable 
cause:  and,  if  the  plaintiff  manages  in  any  way  to 
have  the  evidence  for  his  defense  considered  by  the 
gfand  jury,  their  finding  is  tantamount  to  an  ac- 
quittal by  a  petit  jury,  and  is  notprima  facie  evidence 
of  the  want  of  probable  cause  on  the  part  of  the 
prosecutor.  Brady  v.  Stiltner,  40  W.  Va.  289,  21  S.  E. 
Rep.  729. 

9.  A  MIXED  QUESTION  OF  LAW  AND  FACT.- 
Probable  cause  is  a  mixed  question  of  law  and  ^acL 
What  are  existing  facts,  of  which  probable  cause  or 
its  absence  may  be  predicated,  is  a  question  of  fact 
to  be  decided  by  the  jury.  But  in  those  cases  where 
the  facts  are  admitted,  or  are  undisputed  or  as- 
sumed, the  question  whether  they  constitute  proba- 
ble cause  or  not,  or  whether  from  them  the  existence 
or  the  absence  of  probable  cause  is  to  be  in- 
ferred, are  questions  of  law  for  the  decisions  of  the 
court  and  not  for  the  jury.  Vinal  v.  Core,  18  W. 
Va.  1. 


10.  WANT  OF  PROBABLE  CAUSE  CANNOT  BE 
INFERRED  FROM  MALICE.— Though,  as  will  be 
seen  later,  malice  may  be  inferred  from  want  of 
probable  cause,  yet  no  rule  is  better  settled  than 
thatwantof  probable  cause  can  never  be  inferred 
from  malice  no  matter  how  strong  the  evidence  of 
malice  may  be.  Vinal  v.  Core,  18  W.  Va.  1;  Scott  v. 
Shelor.  28  Gratt.  891;  Womack  v.  Circle,  82  Gratt 
324;  Spengler  v.  Davy,  15  Gratt  881;  Forbes  v.  Hag- 
man,  75  Va.  168. 

V.  MALICE. 

Definition.— Malice  may  be  defined  as  some  motive 
other  than  a  desire  to  have  punished  a  person  be- 
lieved by  the  prosecutor  to  be  guilty  of  the  crime 
charged.  It  is  a  sinister  or  improper  motive,  and 
may  be  malignity  or  a  desire  by  means  of  the  pros- 
ecutor to  get  possession  of  the  goods  alleged  to  be 
stolen,  or  any  other  improper  motive.  Vinal  t. 
Core,  18  W.  Va.  1. 

In  a  legal  sense,  any  unlawful  act  which  is  done 
wilfully  and  purposely,  to  the  injury  of  another.  Is, 
as  against  that  person,  malicious.  Scott  v.  Shelor. 
28  Gratt  891. 

/lallce  Inferred  from  Probable  Cause.— Malice  may 
be  inferred  from  the  want  of  probable  cause,  but 
the  latter  can  never  be  inferred  from  the  plainest 
malice.  The  improper  motive,  or  want  of  a  proper 
motive,  inferrible  from  a  wrongful  act  based  on  no 
reasonable  ground,  constitutes  of  itself  all  the  mal- 
ice deemed  essential  in  law  to  the  maintenance  of 
an  action  for  malicious  prosecution.  Scott  v.  Shelor. 
28  Gratt  891:  Womack  v.  Circle,  32  Gratt.  324;  Spen- 
gler V.  Davy,  16  Gratt  881. 

So,  in  Forbes  v.  Hagman,  75  Va.  168,  which  was  a 
kindred  action  for  false  imprisonment  it  was  held 
that  malice  might  be  inferred  from  want  of  prob- 
able cause.  And  in  this  case  malice  was  defined  as 
^'malue  anifmeg,  and  as  denoting  that  the  party  Is 
actuated  by  an  improper  and  indirect  motive.  The 
improper  motive,  inferrible  from  a  wrongful  act. 
based  upon  no  reasonable  ground  constitutes  of  it- 
self all  the  malice  deemed  essential  in  law  to  the 
maintenance  of  the  action." 

Malice  a  Question  for  the  Jury.— As  malice  consisu 
in  some  improper  motive  or  the  absence  of  a  proper 
motive,  it  is  obviously  a  question  for  the  jury  in  all 
cases.  And  though  there  be  no  express  evidence  of 
malice,  the  jury  may  Infer  it  from  probable  cause 
alone.  This  inference,  however,  is  an  inference  of 
fact  and  not  of  law  and  must  be  drawn  by  the  jury 
and  not  by  the  court:  and  being  an  inference  of 
fact  merely,  it  is  of  course  not  necessarily  to  be 
drawn  and  is  liable  to  be  rebutted.  Vinal  v.  Core. 
18  W.  Va.  1. 

In  a  case  in  which  the  declaration  did  not  allege 
malice,  it  was  held  improper  to  admit  evidence  to 
show  that  the  act  of  suing  out  an  attachment  was 
instigated  by  malice.  Burkhart  v.  Jennings,  2  W. 
Va.  242. 

VI,  NECESSITY  FOR  CONCURRENCE  OP  MALICE 
AND  WANT  OP  PROBABLE  CAUSE. 

It  is  essential  to  the  plaintiff's  recovery  in  an  action 
for  malicious  prosecution  that  there  should  be  proof 
of  the  concurrence  of  malice  and  want  of  probable 
cause.  Malice  alone,  or  want  of  probable  cause 
alone,  is  insufllcient  to  give  the  ground  of  action. 
Vinal  V.  Core,  18  W.  Va.  1. 

VII.  ADVICE  OP  COUNiSEL. 
Advice  of  Counsel  as  Evidence  of   ProlMUe  Caose.— 

The  advice  of  counsel  to  the  defendant  to  institute 
the  criminal  proceedings  ought  not  to  be  taken  into 
consideration  in  determining  whether  probable 
cause  existed  or  not    Vinal  v.  Core,  18  W.  Va.  1. 

Advice  of  Counsel  as  Evidence  of  Want  of  Malioe.— The 
advice  of  the  counsel  to  the  defendant  to  ii^sUtute 
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criminal  proceedincrs  may  be  considered  by  the 
jury  in  determining-  the  question  of  fact,  whether 
the  defendant  was  or  was  not  actuated  by  malice. 
The  fact  that  the  defendant  acted  upon  the  advice 
of  counsel  is  entitled  to  more  or  less  weight  or  to 
no  weight  at  all  according  to  all  the  circumstances 
attending  it,  all  of  which  should  be  considered 
by  the  jury.  Among  the  circumstances  referred 
to  the  following  are  believed  to  be  the  more 
important:  Whether  the  advice  of  counsel  was 
sought  bona  fide  or  was  sought  only  as  a  mode 
of  protecting  the  defendants  In  a  contemplated 
wrong;  whether  it  was  followed  in  good  faith 
or  not:  whether  it  was  really  believed  to  be  good 
counsel  by  the  defendant;  whether  the  attorney 
giving  the  advice  was  an  attorney  of  charac- 
ter and  standing  or  otherwise;  whether  he  was 
or  was  not  candid  and  disinterested  in  the  opin- 
ion of  the  defendant  in  giving  the  advice;  whether 
all  the  facts  and  circumstances  as  known  to  the 
defendant  were  frankly  communicated  to  the  at- 
torney, or  a  portion  of  them  suppressed  or  mis- 
stated; whether  the  defendant  had  or  had  not  made 
a  careful  investigation  of  the  facts  before  consult- 
ing counsel.    Vinal  v.  Core,  18  W.  Va.  1. 

Or,  as  was  said  In  another  case,  if  the  defendant 
relies  upon  the  defense  that  he  acted  under  the  ad- 
vice of  counsel  and  not  upon  a  fixed  determination  of 
his  own,  the  burden  is  on  him  to  prove  that  he  sought 
counsel  with  an  honest  purpose  of  being  informed 
as  to  the  law.  that  he  made  a  full,  correct,  and  hou- 
est  disclosure  to  his  counsel  of  all  the  material 
facts  within  his  knowledge  bearing  on  the  guilt  of 
the  plaintiff,  and  that  he  was  in  good  faith  guided 
by  the  advice  of  such  counsel  in  causing  the  arrest 
of  the  plaintiff.  Whether  such  disclosures  were 
made,  or  the  defendant  in  good  faith  acted  on  such 
advice  are  questions  for  the  jury  under  the  evi- 
dence in  the  particular  case.  Jones  v.  Morris,  97  Va. 
43,  83  S.  E.  Rep.  877. 

Where  a  party  applies  to  a  justice  for  a  warrant 
for  the  arrest  of  another,  and  details  to  the  justice 
the  whole  of  the  information  he  has  derived  from 
other  persons  as  to  the  commission  of  an  offence  by 
the  party  whom  he  seeks  to  arrest,  and  the 
justice  in  the  discharge  of  his  duty,  advises  the 
issuing  of  the  warrant  against  him,  this  is  such  a 
matter  of  defence  to  an  action  for  malicious  prose- 
cution as  will  prevent  the  recovery  of  damages  by 
the  party  arrested.    Sisk  v.  Hurst,  1  W.  Va.  58. 

VIII.  BVIDENCB. 

Barden  of  Proving  Probable  Cause.— As  the  law  pre- 
sumes that  every  public  prosecution  is  founded  on 
probable  cause,  the  burden  of  proving  the  want  of 
probable  cause  in  the  first  Instance  must  be  upon 
the  plaintiff.  In  every  such  case,  therefore,  he 
must  show  some  evidence  of  the  want  of  probable 
cause,  before  the  defendant  can  be  called  upon  to 
justify  his  conduct  But  as  the  plaintiff  is  thus 
called  upon  to  prove  a  negative,  slight  evidence  is 
often  regarded  as  sufficient  to  prove  the  want  of 
probable  cause.  Vinal  v.  Core,  18  W.  Va.  1 ;  Scott  v. 
Shelor,  28  Gratt  891. 

And  although  the  allegation  or  want  of  probable 
cause  in  the  declaration  Is  negative  in  its  character, 
yet  it  must  be  proved  or  the  plaintiff  must  fall  In 
bis  action.    Scott  v.  Shelor,  28  Qratt.  891. 

Though  the  facts  on  which  are  based  the  existence 
or  nonexistence  of  probable  cause  are  those  known 
to  the  defendant  when  the  prosecution  was  begun 
by  him,  yet  he  may  be  presumed  by  the  jury  to 
know  all  the  existing  facts,  and  the  burden  is  on 
bim  to  satisfy  the  jury  that  any  particular  fact 
proven  to  be  then  existing  was  unknown  to  him. 
Vinal  V.  Core,  18  W.  Va.  1. 


Bad  Character  of  Plaintiff  as  Evidence.— The  bad 
character  of  the  plaintiff  is  a  fact  or  circumstance 
to  be  considered  in  determining  whether  there  was 
or  was  not  probable  cause,  or  it  may  be  considered 
in  mitigation  of  damages.  Vinal  v.  Core,  18  W. 
Va.  1. 

Rebuttal  of  Evidence  to  Show  Malice.— In  an  action 
for  malicious  prosecution  the  plaintiff  having  given 
evidence  of  conversations  of  the  defendant  to  show 
malice,  the  defendant  may  prove  by  the  commit- 
ting magistrate  what  he  swore  before  him.  Guer- 
rant  v.  Tinder,  Glim.  3d. 

IX  DAMAGES. 
Measure   of   Damages— Punitive   Damages.— In   an 

action  for  malicious  prosecution  for  a  crime  alleged 
to  have  been  committed  by  the  plaintiff,  the  meas- 
ure of  damag^es  is  such  an  amount  as  will  compen- 
sate the  plaintiff  for  the  actual  outlay  and  expenses 
about  his  defense  in  the  prosecution  against  him, 
and  for  hlffloss  of  time,  and  for  the  injury  to  his 
feelings,  person  and  character  by  his  detention  in 
custody  and  prosecution.  And  if  the  jury  should 
find  that  the  prDsecution  was  commenced  or  pur- 
sued for  private  ends  or  with  reckless  disregard  of 
the  rights  of  the  plaintiff  they  may.  In  addition  to 
the  damages  above  enumerated,  give  such  punitive 
damages  as  they  may  think  proper  for  such  con- 
duct on  the  part  of  the  defendant  Vinal  v.  Core, 
18  W.  Va.  1. 

Evidence  to  Enhance  Damages.— In  aQ  action  for 
slander,  malicious  prosecution  and  false  imprison- 
ment, the  plaintiff,  in  order  to  show  the  wealth  and 
influence  of  the  defendant,  offered  in  evidence  cer- 
tified abstracts  from  books  containing  the  returns 
of  the  assessments  for  taxation  on  the  land  and 
personal  property  belonging  to  the  defendant  for 
the  year  in  which  the  trial  of  the  cause  took  place. 
There  being  no  objection  to  the  form  of  the  ab- 
stracts, or  that  they  did  not  truly  state  what  they 
purported,  they  were  held  admissible  in  evidence. 
Womack  v.  Circle,  29  Gratt  192. 

Excessive  Damages  Allowed  by  Jury.— Where  the 
damages  awarded  by  the  jury  are  excessive  the 
court  may  set  aside  the  verdict,  or  It  may  put 
the  plaintiff  upon  terms.  That  is.  the  court  will 
award  a  new  trial  unless  the  plaintiff  agrees  to 
remit  a  portion  of  the  damages  allowed  by  the 
jury.    Vinal  V.  Core,  18  W.  Va.  1. 

But  a  new  trial  should  not  be  granted  because 
the  damages  are  excessive,  unless  they  are  so  large 
as  to  furnish  evidence  of  prejudice,  partiality,  pas- 
sion or  corruption  on  the  part  of  the  jury.  This 
rule  applies  with  special  force  to  new  trials  by  the 
appellate  court.    Vinal  v.  Core,  18  W.  Va.  1. 

Liability  of  Joint  Defendants  for  Damages.— Where 
two  persons  are  sued  jointly  they  are  both  respon- 
sible to  the  full  extent  of  the  damages  which  the 
plaintiff  is  entitled  to  recover  against  either, 
though  one  may  have  been  actuated  by  malignity 
and  the  other  by  no  malice  exceptsuch  as  was  infer- 
rible from  his  uniting  with  his  co-defendant  in 
doing  a  wrongful  act    Vinal  v.  Core,  18  W.  Va.  1. 

Evidence  of  Plaintiffs  Bad  Character  in  /litigation 
of  Damages.-  The  bad  character  of  the  plaintiff  may 
be  given  in  evidence  in  mitigation  of  damages. 
Vinal  V.  Core,  18  W.  Va.  1. 

Fraud  of  Plaintiff  in  Mitigation  of  Damages.- Where 
It  appears  that  there  was  no  probable  cause  for 
charging  the  plaintiff  with  larceny,  but  it  appears 
that  he  was  guilty  of  gross  fraud  in  appropriating 
the  property  of  another  to  his  own  use,  which  prop- 
erty was  in  his  custody  but  to  which  he  neither 
had  a  just  claim  nor  believed  he  had  any  claim, 
such  fraud  should  be  considered  in  mitigation  of 
damages,  to  which  he  may  be  entitled  In  an  action 
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for  maliciously  prosecutinsr  blm  for  stealing  such 
property,  and  makes  it  improper  for  the  jury  in 
such  case  to  award  punitive  damages.  Vinal  v. 
Core,  18  W.  Va.  1. 

X.  HATTERS  OP  PROCBDURB. 

1.  JURISDICTION.— Where  two  Joint  defendants 
in  an  action  for  malicious  prosecution  have  been 
served  with  process  within  the  jurisdiction  of  the 
court  in  which  the  action  is  brousrht.  the  court  has 
jurisdiction  of  the  action,  though  one  of  the  defend- 
ants is  a  nonresident  of  the  state,  and  thousrh  the 
cause  of  action  arose  In  a  county  of  the  circuit  other 
than  the  county  in  which  the  court  Is  sitting-.  Vinal 
V.  Core,  18  W.  Va.  1. 

2.  FORM  OF  ACTION.— The  proper  action  to  bring 
for  an  alleged  prosecution  is  trespass  on  the  case, 
and  not  trespass  vi  et  artrUs.  Shaver  v.  White,  6  Munf . 
110. 

8.  PARTIES. 

Where  Third  Party  Procures  the  Pro5«cation.— An 
action  on  the  case  for  procuring  a  malicious  prose- 
cution may  be  maintained  by  the  person  prosecuted, 
asralnst  him  who  procured  such  prosecution  to  be 
maintained.    Mowry  v.  Miller,  8  Lelffh  561. 

Joint  Action.— For  a  malicious  prosecution,  two  or 
more  persons  may  be  sued  jointly  in  one  action,  or 
severally  in  separate  actions.  But  counts  against 
two  or  more  cannot  be  joined  in  the  same  declara- 
tion with  counts  asrainst  each  person  severally. 
McMullin  V.  Church,  82  Va.  BOI. 

Against  Party  Maliciously  5ulnff  Out  an  Attachment 
—An  action  for  malicious  prosecution  may  be 
maintained  agralnst  one  who,  maliciously  and  with- 
out probable  cause,  sues  out  an  attachment,  and 
causes  it  to  be  levied  on  the  property  of  another. 
Shaver  v.  White,  6  Munf.  110:  Spengler  v.  Davy,  15 
Gratt  381;  Burkhart  v.  Jennings,  2  W.  Va,  242;  Claf- 
Hn  V.  Steenbock.  18  Oratt  842. 

Joint  Action— Motion  lor  New  Trial,— Where,  in  an 
action  for  malicious  prosecution  against  several  de- 
fendants, some  of  whom  are  found  guilty  and  some 
innocent,  there  is  a  motion  for  a  new  trial  by  those 
found  guilty  because  of  the  improper  exclusion  of 
evidence  by  the  court,  a  new  trial  will  be  granted 
only  as  to  those  found  guilty.  Guerrant  v.  Tinder, 
Gilm.  86. 
4.  DECLARATION. 

BJsentlal  Averments  In  Oeneral.— To  be  sufficient  in 
law,  the  declaration,  in  an  action  for  malicious  pros- 
ecution, should  allege  (1)  the  prosecution  in  its 
particulars;  (2)  that  it  was  set  on  foot,  instigated,  or 
procured  by  the  defendant:  (8)  that  it  had  termi- 
nated favorably  to  the  plaintiff:  (4)  that  it  was 
without  probable  cause;  and  (5)  that  it  was  mali- 
cious. Womack  v.  Circle,  20  Gratt.  192;  Blanks  v. 
Robinson,  1  Va.  Dec.  600;  Scott  v.  Shelor,  28  Gratt. 
891;  Ward  v.  Reasor,  98  Va.  899,  86  S.  E.  Rep.  470: 
Vinal  V.  Core,  18  W.  Va.  1. 

Averment  of  Want  of  Probable  Cause.— The  want  of 
probable  cause  is  an  essential  averment  in  the  dec- 
laration in  an  action  on  the  case  for  malicious  prose- 
cution. Porter  v.  Mack,  50  W.  Va.  681 .  40  S.  E.  Rep.  459 ; 
Ellis  V.  Thilman,  3  Call  8;  Young  v.  Gregorle,  8  Call 
446;  Kirtley  v.  Deck,  2  Munf.  10;  Scott  v.  Shelor,  28 
Gratt  891:  Marshall  v.  Bussard,  Gilmer  9;  Burkhart 
V.  Jennings,  2  W.  Va.  242;  Tavenner  v.  Morehead,  41 
W.  Va.  116,  23  S.  E.  Rep.  678;  Mowry  v.  Miller,  3  Leigh 
561 ;  Spengler  v.  Davy,  15  Gratt.  888. 

And  it  seems  to  be  essential  that  the  words  "with- 
out probable  cause"  should  be  used  in  the  declara- 
tion. Thus  It  has  been  held  that  a  declaration 
alleging  that  the  acts  were  done  "wrongfully  and 
injuriously  without  good  cause"  is  not  sufficient,  as 
these  words  are  not  equivalents  for  the  words  re- 
quired by  law.    Burkhart  v.  Jennings,  2  W.  Va.  242. 


And  in  the  case  of  Young  v.  Gregorle.  8  Gall  446,  the 
court  held,  that  "Justifiable"  was  not  equivalent  to 
"proper  cause":  and  in  Kirtley  v.  Deck,  2  Manf.  lO, 
it  was  decided,  that  the  words  "false  and  malidoos" 
were  insufficient,  but  there  must  also  be  added 
"without  probable  cause."  See  also,  Marshall  v. 
Bussard,  Gilm.  9.  And  an  allegation  that  the  pros- 
ecution was  without  just  cause  is  insuffldeou  £11U 
V.  Thilman,  3  Call  3. 

The  declaration  in  a  special  action  on  the  case,  for 
suing  out  a  foreign  attachment,  must  aver  both 
malice  and  want  of  probable  cause,  either  expressly 
or  by  equivalent  words.  Marshall  v.  Bussard.  Gilm- 
9:  Burkhart  v.  Jennings,  2  W.  Va.  242. 

Averment  of  nallce.— So.  also.  It  is  essential  that 
the  declaration  in  an  action  for  malicious  prosecu- 
tion should  aver  that  the  prosecution  was  insti- 
gated by  the  defendant  through  malice.  And  the 
declaration  must  set  forth  the  alleged  malicious 
conduct  of  the  defendant  of  which  the  cause  of 
action  is  predicated,  otherwise  it  will  be  demur- 
rable, Tavenner  v.  Morehead,  41  W.  Va.  118.  S3  S.  E. 
Rep.  678. 

Averment  of  Termination  of  Proseciitioa.— And  a 
declaration  charging  a  conspiracy  to  sacrifice  and 
destroy  the  plaintiff's  property  and  business  by  the 
malicious  use  of  judicial  proceeding  must  allege 
that  such  proceedings  were  Instigated,  instituted, 
and  prosecuted  to  finality  by  the  defendants.  Por- 
ter V.  Mack,  50  W.  Va.  581,  40  S.  E.  Rep.  459. 

But  where,  in  an  action  for  procuring  a  •malicious 
prosecution,  the  day  on  which  the  plaintiff  was  ac- 
quitted is  stated  in  the  declaration  under  a  •ciUctt, 
a  variance  between  the  day  so  laid  and  the  day 
stated  in  the  record  by  which  the  acquittal  is 
proved,  is  not  material;  it  is  sufficient  for  the  dec- 
laration to  allege  that  the  acquittal  took  place  be- 
fore the  suit  was  brought.  Mowry  v.  Miller,  3  Leigh 
661. 

Where,  in  an  action  for  maliciously  suing  out  an 
attachment  against  the  effects  of  the  plaintiff,  the 
declaration  alleges  that  the  attachment  was  sued 
out  "wrongfully  and  without  good  cause."  instead 
of  "maliciously  and  without  probable  cause."  this 
irregularity  is  cured  by  the  verdict  Spengler  r. 
Davy,  15  Gratt  881. 

5.  INSTRUCTIONS.— The  court  should  not  In- 
struct the  jury  that  probable  cause  is  proved  to 
have  existed  at  the  time  the  prosecution  was  insti- 
tuted ;  but  the  question  as  to  the  weight  of  the  tes- 
timony should  be  left  to  the  jury,  unless  the  facts 
on  which  such  question  depends  be  agreed  by  the 
pleadings,  or  be  submitted  to  the  court  by  the  par- 
ties or  by  the  jury.  Crabtree  v.  Horton.  4  Munf.  SO. 
But  upon  a  supposed  or  assumed  state  of  facts,  if 
there  is  testimony  tending  to  prove  such  facts,  and 
they  are  pertinent  to  the  question,  the  court  is 
bound,  at  the  instance  of  the  parties,  to  instruct  the 
jury  whether  such  supposed  or  assumed  state  of 
facts  does  or  does  not  amount  to  probable  cause. 
Vinal  V.  Core,  18  W.  Va.  1. 

An  Instruction  to  the  jury  that  if  they  belleTe  the 
prosecution  to  have  been  without  reasonable  and 
probable  cause  they  must  find  for  the  plaintiff.  Is 
not  objectionable  because  containing  the  word 
"reasonable,"  as  this  does  not  restrict  the  ordinary 
meaning  of  the  words  "probable  cause."  Forbes  v. 
Hagman.  75  Va-  168. 

An  instruction  to  the  jury  that  a  magistrate  hav- 
ing committed  the  plaintiff,  or  bound  him  in  a 
recognizance  to  answer  the  charge,  "furnished  suf- 
ficient evidence  of  the  probable  cause  to  induce  the 
prosecution,"  is  not  to  be  understood  as  exdoding 
from  the  jury  other  evidence  on  the  part  of  the 
plaintiff  to  disprove  the  probable  cause  Inferrible 
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At 


from  such  commitment  or  recognizance.  Maddoz 
T.  Jackson,  4  Munf.  483. 

The  jndfirment  of  the  justice,  thougrh  reversed,  is 
i^rtfna /ac/«  evidence  of  probable  cause:  and  an  in- 
struction by  the  court  to  the  jury  which  properly 
propounds  the  law  upon  this  point  is  unobjection- 
able. Womack  v.  Circle,  29  Gratt.  1Q2L  See  ante, 
this  note,  "Probable  Cause— Commitment  Jby  Maffis- 
trate." 

0.  LIMITATIONS.— An  action  for  malicious  prose- 
<:ution,  sounding  in  consequential  and  punitive 
damages,  although  affectinsr  business  and  property, 
is  such  a  personal  action  as  does  not  survive  to  the 
personal  representative,  and  is  barred  by  the'  stat^ 
ute  of  limitations  after  one  year  from  the  time 
when  the  right  to  bring'  the  same  first  accrued. 
Porter  v.  Mack,  BO  W.  Va.  B81,40S.E.Rep.4»;  Mum- 
power  V.  City  of  Bristol,  94  Va.  787,  27  S.  E.  Rep. 
^1,  8  Va.  Law  Reg.  489.  and  note. 


Taylor  Adm'r  of  Holloway  v.  Bruce. 

June,  1890. 

AccoiBiBodatioii  Paper— Sale  of —Usnrjr*— Case  at  Bar.— 

Negotiable  notes  made  by  H.  &  H.  Indorsed  by  A. 
for  the  accommodation  of  H.  &  H.  to  be  sold  in 
market,  purchased  by  B.  from  a  broker  who  sells 
them  for  H.  &  H.  at  a  greater  discount  than  6  per 
cent,  are  not  usurious  in  the  hands  of  B.,  without 
proof  that  B.  knew  the  facts.    Quxre.  ' 

George  Keith  Taylor  adm'r  of  Hollo  way, 
brotight  a  bill  in  the  Chancery  court  of 
Richmond  setting  forth,  that  Holloway  and 
one  Hanserd  were   merchants  and  partners 


•AccoanBodatlon  Paper— Sale  of— Usury.— in  Whit- 
worth  V.  Adams,  5  Rand.  888,  889.  400,  it  is  said  that, 
as  the  principal  case  was  decided  by  a  divided  court 
consisting  of  three  judges,  it  cannot  be  considered 
as  binding  authority.  But,  in  this  case  ( Whitworth 
V.  Adams),  the  decision  in  Taylor  v.  Bruee  was  re- 
viewed and  the  principle  which  it  lays  down  con- 
firmed; the  court  holding  that,  where  a  note  is 
made  and  indorsed  for  the  accommodation  of  the 
payee,  and  afterwards  put  in  the  hands  of  a  broker 
by  the  payee  to  be  sold  in  market  and  is  purchased 
by  a  third  person,  having  no  knowledge  that  it  is 
an  accommodation  paper  nor  for  whose  benefit  it  is 
sold,  the  transaction  Is  not  usurious.  In  this  case 
all  fiv^e  Judges  delivered  opinions  and  each  of  them 
referred  to  the  principal  case.  See  Whltworth  v. 
Adams,  5  Rand.  849,  853,  886,  880.  889,  404.  409.  411.  419, 
420,  488.  480. 

In  Glmml  v.  Cullen,  20  Gratt  4P9.  447,  the  plaintiff 
applied  for  an  injunction  to  restrain  the  defendant 
and  others  from  proceeding  to  sell  certain  real  es- 
tate under  a  deed  of  trust  executed  by  the  plaintiff 
to  secure  a  negotiable  note  made  by  him  and  held 
by  the  defendant  The  blU  cbarged  tbat  the  note 
was  usurious  having  been  discounted  at  16  per  cent 
per  year.  The  defendant  answered  the  bill  denying 
that  he  had  any  knowledge  of  the  usury  in  the  note 
and  alleging  that  he  purchased  it  of  certain  brokers 
without  knowing  for  what  purpose  it  was  made  or 
to  whom  it  belonged.  On  trial  the  defendant 
moved  the  court  to  Instruct  the  jury  as  follows: 
"If  the  jury  shall  be  satisfied,  from  the  evidence, 
that  the  note  on  which  this  suit  is  brought  was 
drawn  and  indorsed  by  the  maker  and  indorser  to 
raise  money  on  a  sale  of  it  and  was  placed  by  them 
in  the  hands  of  Lancaster  &  Co.,  Brokers,  to  be 
Bold  by  them  for  that  purpose;  and  Lancaster  &  Co, 
sold  it  to  the  defendant  at  a  discount  of  more  than 
legal  Interest,  but  neither  indorsed  the  note  nor 
made  themselves  in  any  way  responsible  for  its 
payment  nor  at  any  time  owned  it  or  any  part  of 
it:  and  that  the  defendant  purchased  it  without  no- 
tice of  the  purpose  for  which  it  was  made,  or  of  Its 
character,  more  than  the  note  and  Indorsement 
import  the  jury  must  find  for  the  defendant'* 

JOYNBs,  J.,  delivering  the  opinion  of  the  court,  said 
in  reference  to  this  Instruction:  "The  court  did 
not  err  in  giving  the  instruction  moved  by  the  de- 
fendant It  was  in  accordance  with  the  doctrine 
by  a  majority  of  the  whole  court  in  Whltworth  v. 
V.  Adams.  6  Rand.  888.  following  Taylor  v.  Bruce, 
Oilm.  42.  and  recognized  as  the  settled  law  of  the 
•state  in  Brummel  &  Co.  v.  Enden*,  Sutton  &  Co.,  18 
Oratt  878." 

And  in  Gordon  v.  Dooley,  10  Fed.  Cas.  785,  the 
•court  citing  as  its  authority  the  principal  case. 


in  Petersburg.  That  they  had  fallen  into 
peculiar  difficttlties  and  had  become  the 
prey  of  usurers.  That  on  14th  April  1811, 
being  greatly  pressed  for  money,  they  ap- 
plied to  the  defendant  James  Bruce,  who 
was  apprized  of  their  situation,  for  the  loan 
of  $3603  78-100  which  they  obtained  at  the 
rate  of  one  and  a  half  per  cent,  per  month. 
To  cover  principal  and  interest,  they  exe- 
cuted three  notes  for  $14000  each,  negotiable 
at  the  Bank  of  Virginia,  with  John  Allison 
indorser,  payable  in  six,  nine,  and  twelve 
months.  In  October  1811,  Holloway  and 
Hanserd  being  in  still  greater  distress  (as 
Bruce  knew)  applied  to  him  for  another 
loan,  which  they  obtained  at  an  unknown 
rate,  from  20  to  25  per  cent,  per 
43  *annum.  To  cover  this  loan,  they 
executed  two  other  notes  of  the  last 
date,  negotiable  at  bank,  with  Thomas  At- 
kinson indorser;  payable  in  nine  and  ten 
months,  &c.  &c.  The  bill  demands  a  dis- 
covery of  Bruce  of  the  sums  actually  lent, 
and  of  the  interest  reserved,  and  generally, 
that  he  might  set  forth  all  he  knew  con- 
cerning the  premises.  That  the  notes  be 
declared  usurious,  &c.  ^ 

Bruce's  answer  denied  his  having  ever 
had  pecuniary  transactions  with  Holloway 
or  Hanserd :  and  that  no  communication  for 
ap  loan  ever  passed  between  them. — ^The 
notes  in  question  he  purchased  from  J.  L. 
Mertens,  who  offered  them  for  sale.  For 
the  three  notes  of  $1400  each,  he  gave 
$3628  80  cents.  For  the  other  two  of  $1250 
each,  he  gave  $2143  75.  That  it  was  a  pur- 
chase and  not  a  loan.  That  he  had  no  par- 
ticular information  as  to  the  pecuniary 
situation  of  Holloway  and  Hanserd.  The 
business  was  conducted  with  Mertens,  and 
whether  he  was  their  agent  or  not,  is  a 
question  with  which  the  defendant  sup- 
poses, he  has  nothing  to  do. 

This  answer  was  excepted  to,  because  it 
neither  admitted  nor  denied  a  knowledge  of 
Mertens'  agency,  which  was  very  material, 
and  the  exception  required  the  defendant  to 
st9.te,  whether  Mertens  was  the  agent  of 
Holloway  and  Hanserd,  and  whether  he 
bargained  with  him  for  the  notes  in  that 
character.  The  answer  was  amended  by  a 
supplement,  and  Bruce  said,  that  he  did  not 
recollect  or  believe,  that  Mertens  informed 
him  that  he  was  the  agent  of  H.  &.  H.  or 
acting  for  them  in  the  business,  nor  did  the 
defendant  receive  any  such  information 
from  any  other  quarter. 

The  deposition  of  Mertens,  proved  he  had 
for  some  time  been  a  broker  in  Petersburg, 
and  had   been    much    engaged    in    raising 


Hansbrough  v.  Baylor,  2  Munf.  8a,  and  Whltworth  v. 
Adams.  5  Rand.  838.  lays  down  the  rule  that  a  man 
may  purchase  bonds  or  negotiable  paper  in  tbe 
market  at  any  discount  whether  they  were  manu- 
factured for  sale  or  not,  and  not  be  guilty  of  usurj. 

In  accord  with  these  decisions,  see  Moseley  v. 
Brown,  76  Va.  421 ;  Brummel  v.  Enders,  18  Gratt  878. 
885.  887.  888,  898, 804,  895,  Sind  foot-note,  both  citing  the 
Drlncipal  case. 

See  tar  ther,  foot-note  to  Gibson  v.  Fristoe,  1  Call  88: 
monographic  note  on  "Usury"  appended  to  Coffman 
V.  Miller.  26  Gratt  098;  monographic  note  on  "Bills, 
Notes  and  Checks"  appended  to  Archer  v.  Ward,  9 
Gratt  682. 

The  principal  case  is  also  cited  in  Greenhow  v. 
Harris,  6  Munf.  488;  Smith  v.  Nicholas,  8  Leigh  860. 

Same— Value  Must  Be  Paid.— The  principle  has 
long  been  settled  that  an  accommodation  note, 
until  value  is  paid  for  it,  is  a  blank.  May  v.  Bois- 
seau,  8  Leigh  218,  citing  the  principal  case. 
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money  for  others,  by  the  sale  of  their  notes. 
That  HoUoway  brought  the  notes  in  ques- 
tion to  him  to  raise  money  on.  The  gen- 
eral impression  in  Petersburg  was,  that  H. 
&  H.  were  pressed  for  money. — He  sold  the 
notes  to   Bruce,    who    had  often  pur- 

44  chased  *such  paper  of   him,  both  be- 
fore     and      after      the    negotiation. 

Believes  Bruce  was  well  acquainted  with 
Hoiloway  in  his  life-time,  and  is  acquainted 
with  the  town  of  Petersburg  generally. 
Mr.  Atkinson,  the  indorserof  the  last  notes 
is  very  rich,  and  it  is  said  is  a  money 
lender. — Mertens  did  not  indorse  either  of 
the  notes. 

The  deposition  of  William  Hazall,  proved 
Bruce  to  be  well  acquainted  with  Peters- 
burg, and  with  Hoiloway  particularly. 

There  are  several  other  depositions  and 
documents  in  the  cause,  but  the  evidence  is 
so  fully  examined  in  the  opinions  of  the 
Judges,  that  it  is  unnecessary  to  state  the 
case  farther,  than  to  make  the  arguments 
which  follow  intelligible. 

This  case  was  first  argued  by  Call  for  the 
appellant,  and  Wickham  for  the  appellee. 
The  court  consisting  of  ROANE,  BROOKE, 
and  COALTER  affirmed  the  Chancellor's 
decree  dismissing  the  bill.  ROANE  dis- 
senting, and  being  of  opinion,  to  reverse 
the  whole  decree,  and  grant  the  prayer  qf 
the  bill. 

The  court  on  the  suggestion,  that  decisions 
had  taken  place  in  New-York  on  the  ques- 
tion, in-  which  the  court  there,  diflFered 
from  the  opinion  of  the  two  Judges  who 
were  for  affirming  the  decree,  and  on  several 
precedents  cited  by  Call,  agreed  to  recon< 
sider  the  case,  and  heard  a  new  argument 
In  which  Call  and  Gilmer  were  for  the  ap- 
pellant, and  Wickham,  Stanard,  and  Bouldtn 
for  the  appellee. 

Gilmer  for  the  appellant. 

Usury  is  to  be  inferred  from  circum- 
stances, or  it  could  never  be  proved.  Courts 
must  be  more  astute  in  detecting  usurers 
as  they  become  more  cunning  in  evading 
the  statute.  Where  a  particular  badge  of 
usury  is  sought  to  be  avoided  by  a  new  ar- 
tifice, that  artifice  must  stand  in  place  of 
the  badge.  Thus  when  men  endeavour  to 
avoid  the  suspicion  resulting   from  a 

45  communication  for^a  loan,  by  the  in- 
terposition of  an  agent,  the  commu- 
nication with  the  agent  shall  stand  for  a 
communication  with  the  principal.  So 
when  they  endeavour  to  escape  the  infer- 
ence resulting  from  employing  a  special 
known  agent,  by  contracting  thro'  a  noto- 
rious general  agent  or  broker,  who  publicly 
negotiates  such  usurious  contracts,  that  too, 
must  stand  in  the  place  of  a  direct  commu- 
nication for  a  loan  with  the  party.  But 
Bruce  must  have  known  in  this  transaction, 
that  Mertens  acted  as  the  special  agent  of 
Hoiloway  and  Hanserd.  Such  notes  exist 
for  but  two  purposes.  1st,  for  real  debts. 
2d,  for  accommodation.  Bruce  could  not 
hesitate  in  deciding  which  they  were  in 
this  case.  In  tne  1st  case  he  was  either  to 
suppose  H.  A  H.  in  debt  to  Allison :  Allison 
a  thrifty  lawyer,  and  not  a  borrower,  to 
pass  notes  to  Mertens  in  a  fair  course  of 
trade,  and  Mertens  a  professed  broker  to  be 
dealing  for  himself,  when  he  did  not  pre- 
tend the  notes  were  his,  and  never  indorsed 


them ;  or  2d,  he  was  to  suppose,  that  the 
notes  were  made  for  sale,  and  that  Mertens 
acted  in  his  notorious  vocation  in  selling 
them.  Bruce  too  knew,  that  H.  A  H.  were 
embarrassed,  and  that  they  were  borrowers, 
no  other  party  to  the  notes  was  in  either 
condition^ 

It  is  said  not  to  be  enough  to  shew  that 
Bruce  suspected  this  was  a  cover  to  a  usuri- 
ous transaction;  that  we  must  prove  he 
actually  knew  it.  We  never  can  prove  what 
B.  knew,  nor  even  what  he  actually  sus- 
pected. But  we  prove  circumstances  which 
must  from  necessity  have  been  known 
to  him,  and  being  known,  he  must  have 
suspected  the  loan  was  for  H.  A  H. 

But  whatever  may  have  been  Bruce's 
knowledge  or  suspicion,  it  is  certain,  that 
in  point  of  fact,' these  notes  were  made  for 
the  purpose  of  raising  money,  and  were 
actually  appropriated  to  that  purpose,  with- 
out any  value  having  been  paid  for  them, 
before  they  came  to  the  hands  of  Bruce, 
who  gave  18  and  25  per  cent,  less,  than  their 
value  for  them;  and  this  I  say  is  usury 
per  se. 

46  *I  shall  insist  the  less  on  the  Eng- 
lish   cases,    because  they  are  already 

before  the  court,  and  because  there  is  an 
important  distinction  between  the  English 
statute  and  ours,  which  has  been  overlooked, 
and  which  materially  affects  this  question. 
I  shall  mention  it  hereafter.  The  case  of 
Young  V.  Wright  (a)  is  conclusive  to  stiew, 
that  a  bill  usurious  in  its  first  real  negotia- 
tion, is  void  in  every  stage  of  its  assign- 
ment. That  was  a  bill  drawn  by  Thomas 
Wright  on  Charles  Wright  at  3  months.— 
Charles  got  it  discounted  at  more  than  5  per 
cent,  and  Lord  Ellen  borough  held  it  usuri- 
ous throughout.  So  in  Kent  V.  Lowen.  (b) 
But  the  cases  from  New-York  apply  with 
more  force,  because  they  are  on  a  stat- 

47  ute  similar  to  ours,*  and  not  *affected 
by  the  particular  enactments  of  Eng- 


(a)  Camp.  189. 

(b)  Camp.  177. 

•There  Is  no  clause  in  the  law  of  New- York  corrc- 
spondinflT  with  the  penal  section  of  car  statute.  It 
enacts  that,  "no  person  shall  take  directly  or  indi- 
rectly, for  loan  of  monies,  wares,  Ac.  above  the 
value  of  71.  for  the  forbearance  of  1001.  for  one  year. 
&c."  adoptingr  only  part  of  the  English  statute,  which 
was  first  enacted  21  Jac.  l,  c.  17.  The  New-York 
statute,  certainly  does  not  in  its  terms  involve  the 
inquiry  of  the  knowledge  of  either  party  that  the 
statute  is  violated.  And  the  particular  provision-* 
of  the  statute  of  Virginia,  strongly  nesrative  such  an 
opinion.  As  the  law  in  this  respect  is  still  unset- 
tled, a  brief  view  of  the  successive  statutes  of 
England  may  be  of  public  utility. 

By  the  27  Hen.  8,  c.  9.  S  2.  no  person  shall  sell  mer- 
chandize, and  within  three  months  after,  buy  the 
same  upon  a  lesser  price,  knowing  them  to  be  the 
same. 

§8.  No  person  by  way  of  any  corrupt  barg^ain. 
loan,  ezchansre,  chevisance.  shift,  or  interest,  of 
any  wares,  or  by  any  other  deceitful  way.  shall 
take  in  grains  for  the  forbearinsr  of  one  year,  for  his 
money,  or  other  thinff.  that  shall  be  dne  for  the 
same  wares  or  other  thinsrs,  above  101.  in  the  hun- 
dred. 

$  5.  If  any  person  shall  do  any  thlner  contrar3r  to 
this  statute  he  shall  forfeit  the  treble  value;  and 
shall  suffer  imprisonment,  &c. 

18  Eliz.  c.  8.  All  bonds  and  assurances,  in  any 
thiuff  against  the  act  of  27  Hen.  8.  c.  9.  shall  be  void : 
and  those  violatinsr  it  punished,  &c 

21  Jac.  1.  c.  17,  was  designed  only  to  alter  the  rate 
as  its  preamble  sh^ws. 

$  2.  No  person  shall  take  directly  or  Indirectb'  for 
loan  or  any  monies,  wares.  &c.  above  the  value  of  8 
per  cent,  and  all  bonds,  &c..  for  more  shall  be  void. 
And  every  person  who  shall  receive  by  way  of  cor- 
rupt bargain,  loan,  exchange,  chevisauce;  or  by 
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land.  Tbej  shew,  that  where  a  note  is 
made  for  the  purpose  of  raising 
48  *money,  no  matter  how  many  hands 
it  may  pass  thro'  without  being  nego- 
tiated, if  the  first  actual  negotiation  of  it 
be  at  a  usurious  discount,  the  note  will  be 
infected  with  usury,  in  the  hands  of  such 
a  holder,  whether  he  knew  the  purpose  for 
which  it  was  made  or  not.(c) 

This  doctrine  has  been  called  absurd,  be- 
cause it  invalidates  notes  obtained  by  the 
holder  without  knowledge  of  the  illegal  pur- 
pose for  which  they  were  made.  But  the 
same  thing  is  done  wherever  an  innocent 
person  takes  a  note  originally  void,  because 
for  a  gaming  or  usurious  consideration ;  for 
in  such  cases  his  innocence  will  not  entitle 
him  to  recover.  But  there  is  a  difference 
between  voluntarily  making  such  illegal 
contracts,  and  without  knowledge  that  they 
are  illegal,  receiving  the  paper  which  they 
have  produced.  In  one  case  the  person  in- 
curs the  penalties  of  the  act,  in  the  other 
the  contract  only  is  made  void;  but  it  is 
equally  void  in  both  cases.  It  is  like  the 
case  of  a  forged  bank  note,  which  is  not 
good  in  payment  of  a  debt ;  and  when  it  has 
been  received  the  knowledge  of  the  forgery 
is  no  part  of  the  inquiry  to  be  made ;  but  if 
there  be  a  prosecution  for  passing  it  the 
scienter  must  be  proved. 

There  is  a  difference  between  the  civil 
and  the  penal  part  of  our  statute,  which  has 
not  been  remarked,  and  which  distinguishes 


any  deceitful  ways  or  means,  or  by  covin,  or  any 
deceitful  conveyance.  Ac,  more  than  8  per  cent 
shall  forfeit  the  treble  value. 

The  12  Car.  II.  c.  13.  altered  the  rate  to  six  per 
cent  and  retained  nearly  the  same  words. 

The  12  Ann  c.  16,  was  nearly  in  the  same  words; 
but  chanfirlnflT  the  rate  to  5  per  cent 

From  which  statutes,  it  is  manifest  that  there 
was  no  distinction  between  the  civil  and  the  penal 
clauses  in  England,  until  the  21  Jac.  I.  and  all  the 
cases  to  shew  the  necessity  of  the  corrupt  asree- 
ment,  w?re  before  the  passaire  of  that  act 

The  first  statute  made  in  Virfirinia  on  the  subject 
of  usury  was  in  the  year  1730,  Geo.  II.  which  fixed 
the  rate  at  6  per  cent  and  is  founded  on  the  21  Jac. 
1,  which  had  been  copied  in  all  the  subsequent  acts 
of  Ensrland.  The  same  words  are  reiterated  in  the 
act  of  1734.  in  that  of  1748.  which  reduced  the  rate  to 
5  per  cent  and  with  a  few  unimportant  verbal  va- 
riations, they  are  retained  in  all  our  acts  since. 

It  is  for  our  courts  to  say  whether  they  will  re- 
gard the  statutes  of  Hen.  8,  and  Eliz.  in  the 
construction  of  an  act,  passed  in  Virginia  in  the 
reifim  of  Geo.  11.  containing  entirely  different  pro- 
visions: or  whether  they  will  look  to  the  words  of 
the  act  itself,  as  containing:  therealmeanincrof  the 
learislature.  Even  in  England  recent  decisions 
shew  the  corrupt  agreement  to  be  a  mere  form  of 
pleadinff,  and  does  not  imply  a  knowledsre  in  the 
party,  that  the  contract  is  usurious.  For  this  Marsh 
V.  Marti ndale,  3  Bos.  &  P.  150.  is  a  clear  authority. 
In  that  case  the  jury  expressly  found,  that  the 
plaintiff  was  innocent  of  the  intention  of  vidtatinsr 
the  law,  But  Lord  Alvanley  says,  that  an  agreement 
to  take  more  than  5  per  cent  Is  a  corrupt  agree- 
ment, within  the  meanlnsr  of  the  act  whether  the 
party  think  he  acts  contrary  to  the  statute  or  not— 
And  that  the  asrreement  in  this  case  was  corrupt, 
whatever  was  the  intention. 

The  Virginia  statute  havlnsr  made  an  orislnal  dis- 
tinction between  the  civil  and  penal  clauses:  usinir 
a  number  cf  technical  words  implyinfir  collusion, 
and  fraudulent  agreement  in  the  penal  which  are 
wholly  omitted  in  the  civil  clause:  the  inference  is 
strong,  that  the  corrupt  will  Is  necessary  to  con- 
vict of  an  offence,  but  not  to  vitiate  a  contract  alto- 
gether prohibited,  with  whatever  Intention  it  may 
be  made,  or  whatever  form  it  assume,  so  it  be  a 
loan,  and  more  than  6  per  cent  be  reserved.— 
EdiUon  1821. 

(c)  See  Bennet  v.  Smith,  15  John.  Rep.  866;  Munn 
V.  Commission  Company,  16  John.  Rep.  44:  Jones  v. 
Hake,  2  John.  Ca.  60:  Wilkle  v.  Roosevelt  3  John. 
Ca.  88. 


our  law  from  that  of  England.  The  penal 
clause  (d)  enacts,  that  if  any  one  shall  by 
any  corrupt  bargain,  covin,  &c.  receive 
more  than  six  per  cent,  he  shall  forfeit, 
double,  Ac.  The  civil  clause  (e)  declares, 
that  no  one  shall  take  directly  or  indirectly, 
for  loan  of  money,  &c.  more  than  six  per 
cent,  and  all  bonds,  assurances,  Ac.  by 
which  higher  interest  is  reserved,  shall  be 
void.     The  penal  clause  then,  requires 

49  that    there  *should   be  a  corrupt   bar- 
gain, or  agreement,  andcovine  in  the 

party,  before  he  can  incur  the  penalty  of 
the  act. — Corrupt,  refers  to  the  will,  for 
nothing  can  be  corrupt  which  is  done  with 
a  fair  and  honest  intention.  And  covin 
I/ord  Coke  tells  us,  can  be  only  by  two  or 
more,  (f )  This  is  unquestionably  the  mean- 
ing of  the  penal  clause  of  our  statute,  and 
an  opinion  has  prevailed  without  ever  being 
considered,  that  there  must  be  the  same  cor- 
rupt agreement  and  covin  to  avoid  a  con- 
tract as  usurious;  when  in  fact  the  civil 
clause  of  our  statute  has  no  such  words,  but 
renders  all  contracts  void  where  more  than 
six  per  cent,  is  reserved  on  loan,  without 
reference  to  the  intention  of  the  parties. 
That  a  corrupt  agreement  is  necessai^  to 
avoid  a  contract,  is  a  construction  derived 
from  the  English  statutes.  It  is  said  in 
Murray  V.  Harding,  (g)  **tHat  the  corrupt 
agreement  is  the  foundation  of  all  usurious 
contracts,*'  to  prove  it  Croke  James(h)  is 
cited.  All  the  cases  in  Croke  James,  were 
before  the  statute  of  21  Jac.  1.  They  were 
of  course  on  the  statute  13  Kliz.  c.  8,  which 
only  re-enacted  the  statute  of  37  Hen.  8,  c. 
9,  which  had  been  repealed  in  Bdw.  6,  now 
the  statute  of  Hen.  8,  had  no  clause  like 
ours,  avoiding  contracts;  it  only  forbade 
taking  more  than  10  per  cent,  by  corrupt 
bargain,  loan,  covin,  chevisance"  &c., 
nearly  in  the  words  of  our  penal  act:  ac- 
cordingly, in  England  to  this  day,  the  cor- 
rupt agreement  and  covin  must  be  charged 
in  the  plea  ;(i)  for  tho'  the  statutes  of  James 
and  Charles,  have  avoided  contracts  where 
illegal  interest  is  directly  or  indirectly  re- 
served, all  their  acts  are  in  construction, 
taken  together,  like  the  bankrupt  laws,(k) 
and  the  statute  of  Henry  8th,  has  governed 
the  interpretation  of  all,  and  by  that  stat- 
ute as  well  as  that  of  Kliz.  the  corrupt 
agreement  was  indispensable.  In  Virginia 
then,  I  maintain,  that  where  the  ques- 

50  tion  is,  whether  a  *contract  be  usuri- 
ous or  not,  the  quo  animo  with  which 

it  is  made  is  not  material ;  the  only  enquiry 
is,  is  the  contract  a  loan,  and  has  more 
than  six  per  cent,  been  reserved? 

What  is  a  loan,  is  a  question  of  law.  The 
word  loan  embraces  three  species  of  bail- 
ment; commodatum,  as  lending  a  horse, 
&c.  in  which  the  same  horse  is  to  be  re- 
turned: mutuum  as  lending  wine,  &c., 
where  an  equal  quantity  of  the  like  kind  is 
to  be  returned:  usura  as  where  wine, 
money,  &c.  are  lent,  and  something  more  is 
to  be  returned  than  was  received,  for  the 
use.     If  I  give  an  order  on  a  wine  merchant 


(d)  1  Rev.  374.  S  2,  ch.  102. 

(e)  Ch.  102,  %  I. 

(f)  Co.  Lit  367.  b. 
(r)  2  Bl.  Rep.  866. 
(h)  253.  608,  678. 

(i)  8  Bos.  &  P.  146:  1  Saunde.  296,  b. 
(k)  3  Wills.  264. 
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who  has  my  wine  in  his  cellar,  and  agree 
to  take  an  equal  quantity  of  wine  at  a  fu- 
ture day  in  return,  it  is  a  loan  of  wine.  In 
this  case  it  is  not  the  paper  on  which  the 
order  is  written  which  I  exchange ;  it  is  the 
wine.  So  if  I  give  my  bond  to  pay  money 
hereafter  for  money  advanced  now,  it  is  a 
loan  of  money ;  but  if  I  give  another's  bond 
instead  of  my  own,  is  it  not  the  money  in 
his  hands,  as  it  is  the  wine  in  the  mer- 
chant's cellar,  that  I  exchange?  Technically 
then,  it  is  a  loan ;  money  payable  hereafter 
is  exchanged  for  money  advanced  now. 
And  the  reason  why  such  a  contract  has  not 
been  held  to  be  usurious  where  illegal  in- 
terest is  reserved,  is  not  that  the  contract 
is  a  sale  as  is  commonly  said,  but  because 
it  is  not  within  the  policy  of  the  law:  as  in 
England,  greater  discount  than  5  per  cent, 
by  country  bankers  tho'  within  the  words, 
has  been  held  not  to  be  within  the  prohibi- 
tion of  the  act.  (1)  The  assignment  of  a 
bona  fide  note  of  another,  at  any  discount 
is  not  within  the  policy  of  the  law ;  but 
such  notes  are  strikingly  contrasted  with 
mere  accommodation  pap«^r,  made  to  be  dis- 
counted at  an  illegal  rate.  If  you  make  a 
fair  and  full  consideration  necessary  in  the 
first  negotiation,  none  but  good  notes  can 
come  into  the  market,  but  if  accommoda- 
tion paper  may  be  sold  at  any  discount, 
notes  not  worth  a  cent  in  the  dollar, 
51  will  be  sold,  and  ^persons  in  distress. 
Will  pledge  in  anticipation,  the  labours 
of  years  for  a  tritle ;  the  very  mischief  de- 
signed to  be  prevented  by  the  act :  the  bond 
of  another  may  have  been  given  for  prop- 
erty not  worth  half  its  amount;  but  one's 
own  bond  to  pay  money  hereafter  for  less 
money  now,  never  can  be :  a  Iwnd  may  even 
have  been  given  without  any  consideration 
at  all,  so  all  the  obligee  gets  for  it,  is  clear 
gain :  and  if  the  <^bligor  gets  full  consider- 
ation it  is  not  for  him  to  deny  its  validity 
in  the  hands  of  an  indorsee ;  and  when  the 
indorser  is  sued,  he  pays  only  what  he  re- 
ceived. These  are  the  reasons,  why  the 
transfer  of  another's  bond,  fairly  obtained, 
at  any  discount,  is  not  usurious ;  and  why, 
the  transfer  of  one's  own  bond  payable 
hereafter,  for  a  smaller  consideration  than 
a  deduction  of  six  per  cent,  from  the  prin- 
cipal received,  is  usurious. 

In  the  case  before  the  court,  the  contract 
is  technically  a  loan ;  and  it  is  not  within 
any  one  of  the  exceptions,  which  take  it 
out  of  the  law  of  loan.  Indeed,  if  the 
whole  force  of  the  statute  can  be  evaded  by 
taking  notes  made  to  procure  money,  at 
any  discount,  under  the  pretext  that  it  is 
a  sale  and  not  a  loan,  the  statute  will  be 
rendered  nugatory. 

The  doctrine  now  contended  for  on  the 
other  side,  is  so  palpable  an  evasion  of  the 
statute,  that  it  could  never  obtain,  if  it 
were  now  a  fresh  question.  It  has  been 
suggested  however  in  the  orevious  arcfu- 
ment  of  this  question,  that  the  case  of 
Hansborough  v.  Baylor  (m)  has  closed  this 
case,  on  the  point  upon  which,  we  princi- 
pally rest  it.  I  was  struck  in  reading  the 
record  of  that  case,  with  the  totally  difi^er- 
ent  moral  aspect  of   the    cases ;  and    found 


(1)  2T.  Rep.  52:  Peak.  Rep.  200. 
(m)  2  Munf.  36. 


they  were  in  many  very  material  respects 
unlike.  Hansborough's  answer  so  far  from 
being  ambiguous  and  shufflng,  is  candid 
and  fair.  He  swears,  that  he  did  not  even 
suspect  Rootes  was  Baylor's  agent;  that  if 
he  had,  he  would  not  have  bought  the 

52  bond.        Hansborough      ^bought     of 
Rootes,    a    1/awyer;    the    bond    was 

offered  him  by  Rootes  the  obligee ;  Rootes 
himself  was  the  only  indorser,  Rootes  as- 
sured him  it  was  bona  fide ;  that  if  Baylor 
did  not  pay  it,  he  would.  Bruce  on  the 
other  hand  bought  the  notes  in  question,  of 
Mertens  a  public  broker;  he  knew  H.  &  H. 
were  pressed  for  money  and  were  borrowers. 
The  notes  were  indorsed  not  by  Mertens, 
nor  payable  to  him,  nor  did  Mertens  guar- 
anty their  fairness,  or  payment;  Hans- 
borough bought  Baylor's  bond  where  he 
could  not  inquire  of  B.  about  it.  Bruce 
bought  these  notes  in  Petersburg,  in  the 
very  teeth  of  all  the  parties,  and  yet  he 
made  no  inquiry.  In  Hansborough's  case, 
there  is  not  a  single  suspicious  circum- 
stance; in  Bruce's,  not  one  is  wanting. 
Hansborough  and  Baylor  then,  decides  noth- 
ing in  this  case.  It  shews,  that  there  may 
be  circumstances  in  which  one  who  holds 
another's  bond  without  having  given  value 
for  it,  may  transfer  it  at  an  illegal  discount, 
and  yet  it  shall  not  be  infected  with  usury. 
But  Hansborough  had  done  every  thing 
which  a  fair  dealer  could  be  required  to  do, 
before  he  took  the  bond ;  he  had  every  rea- 
son to  believe  the  bond  was  really  the  prop- 
erty of  Rootes.  To  have  rescinded  the  bond 
would  have  been  to  enable  Rootes  and  Bay- 
lor to  practise  a  fraud  upon  Hansborough. 
Here  Mertens  did  nothing  to  deceive  Bruce; 
he  is  voluntarily  blind,  if  blind  at  all,  to 
the  true  nature  of  the  transaction. 

It  has  been  argued,  that  our  doctrine  will 
destroy  the  negotiability  of  such  paper.  It 
can  have  that  effect,  only  on  usurious  notes, 
which  ought  to  be  proscribed. 

It  is  said  too,  that  it  is  now  a  universal 
practice  to  buy  such  notes  in  market.  But 
no  usage  can  repeal  a  statute.  The  more 
general  the  practice,  the  more  loudly  does 
It  call  for  the  interposition  of  this  court.  If 
men  will  falsely  interpret  laws,  that  they 
may  practise  extortion  and  rapine,  they 
should  pay  for  their  temerity.  To  conclude : 
Bruce  knew  that  Mertens  sold  these  noteR 
for  H.  &  H. :    whether  he  knew    it  or 

53  not,  the   transaction    is  *a    loan;  for 
the    property   in    the  notes  was  never 

changed  until  they  came  to  his  hands,  so 
it  was  a  promise  to  pay  money  hereafter 
for  money  now,  by  H.  &  H.  to  Bruce,  tho' 
conducted  by  a  broker.  It  is  therefore 
within  the  words  and  meaning  of  the  act. 
Hansborough  v.  Baylor  has  not  decided  that 
every  transfer  of  a  note  made  to  be  sold  is 
lawful,  but  that  it  was  so  in  that  case:  and 
not  a  mitigating  circumstance  which  ex- 
isted in  that  case,  exists  in  this :  without 
such  a  construction  of  the  law,  it  is  nuga- 
tory; since  men  have  only  to  contract  loans 
by  the  hands  of  others,  and  call  them  sates, 
to  evade  the  statute. 

Call  on  the  same  side.  The  first  question 
I  make  in  this  cause  is,  what  amount  shall 
Bruce  recover  supposing  these  notes  not  to 
be  usurious.  At  law  the  defendant  could 
have  gone  into  proof  of  the  actual  consider- 
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ation  given  for  them,  for  a  bill  must  be  for 
value,  otherwise  it  is  nudum  pactum  and 
void.  And  though  it  be  prima  facie  evi- 
dence of  good  consideration,  that  is  a  priv- 
ilege granted  them  for  the  benefit  of  trade, 
and  to  be  entitled  to  it,  they  must  be  con- 
lined  to  purposes  of  trade,  (n) 

The  act  of  Assembly  establishing  the 
blanks  prohibits  the  discount  of  bills  at 
more  than  6  per  cent,  interest.  The  legis- 
lature then  could  not  intend,  that  others 
should  discount  them  at  a  greater  rate. 

If  a  bill  is  given  without  consideration, the 
indorsee  cannot  recover  if  he  give  nothing 
for  it.  (o)  He  will,  to  be  sure,  be  presumed  to 
have  given  value,  until  it  be  proved,  that 
he  gave  none,  (p)  The  holder  then,  cannot 
recover  more  than  he  or  some  prior  holder 
gave  for  the  bill.  Thus  if  A.  give  a  note 
to  B.  without  value,  who  passes  it  to  C. 
without  value,  who  passes  it  usuriously  to 
D.  who  sells  it  for  full  value  toE.— E. 

54  shall    recover.    *But    if   he  does  not 
give  full   value  for  it,  he  can  recover 

only  what  he  paid  for  it,  for  that  is  all  he 
is  damnified.  1  £sp.  261.  So  in  an  ac- 
commodation note,  where  the  fact  is  known, 
the  holder  recovers  only  what  he  gave. 
Thu8(q)  a  bill  drawn  under  duress,  was  not 
held  to  be  void  in  the  hands  of  an  indorsee 
for  value,  but  the  plaintiff  was  required  to 
prove  a  good  consideration  given,  he  could 
not  do  so  and  was  nonsuited.  So  (r)  a  bill 
for  accommodation,  though  that  fact  be 
known,  is  good  in  the  hands  of  a  holder,  if 
he  give  good  consideration.  The  reason  is, 
that  the  act  of  the  agent  is  the  act  of  the 
principal,  consequently,  the  principal  is 
bound  by  it ;  Bruce  then  is  bound  by  the 
act  of  Mertens,  who  did  not  pretend  to  sell 
these  notes  as  his  own.  It  is  like  the  case 
of  professed  horse-sellers  in  I^ondon,  where 
the  principal  is  bound  by  the  agent's  war- 
ranty. Here  Mertens  was  a  professed  agent, 
for  principals  in  such  transactions. 

Whenever  suspicion  attaches  to  a  bill,  in- 
quiry must  be  made  to  remove  it.  (s)  A  note 
was  indorsed  after  due ;  it  was  held  a  sus- 
picious circumstance  and  the  defendant  let 
in  to  prove  fraud.  And  putting  a  note  into 
the  hands  of  a  broker  at  this  day,  when 
they  have  become  instruments  for  evading 
the  statute,  and  having  it  publickly  sold  in 
market,  is  a  suspicious  circumstance. 

Besides,  the  indorsement  here  was  in 
blank,  and  if  suit  were  brought  on  it,  the 
holder  could  recover,  only  by  proving  he 
gave  value  for  it,  and  that  he  came  fairly 
by  it:(t)  and  selling  such  paper  at  an  un- 
dervalue is  a  fraud  upon  the  indorsers,  for 
the  maker  is  not  so  able  to  indemnify  the 
indorsers,  as  if  he  received  full  value. 
Upon  the  case  as  made  out  by  the  appellee 
himself  then,  he  is  entitled  to  recover 
only  the  value  actually  given  for  these 
notes. 

55  *But    he    is   entitled  to  nothing  for 
the  notes  are  usurious. 

I  admit  there  is  no  difference  in  the  prin- 


(n)  1  Fonb.  382:  2Fonb.  490;  Chit  on  bills  86. 
(o)  Chit  88,  8C 


and  Maxw.  09. 
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ciples  of  evidence  in  usury  and  in  every 
other  case.  Assumpsit  must  be  as  clearly 
established  by  legal  evidence  as  a  felony. 
But  the  first  question  in  every  case  is,  what 
is  to  be  proved,  to  make  out  the  case.  By 
the  statute,  bargaining  for  more  than  6  per 
cent,  on  a  loan,  directly  or  indirectly  is 
usury.  The  mode  and  form  of  the  loan  is 
immaterial,  if  the  intention  be  to  take 
more  than  legal  interest,  no  device  can  take 
it  out  of  the  statute.  In  Marsh  v.  Martin- 
dale,  (u)  it  was  clear  the  lender  did  not  in- 
tend usury — but  the  substance  of  the 
contract  being  itself  usurious,  it  was  held 
to  be  infected  and  void,  without  the  concur- 
rence of  his  will.  But  these  notes  were 
made  to  be  discounted  at  an  illegal  rate, 
and  are  within  the  principles  settled  by  the 
English  cases.  There  is  a  difference  be- 
tween notes  made  to  be  sold  for  as  much  as 
they  will  bring,  and  notes  made  to  be  sold« 
at  illegal  discount,  as  these  were.  •  The  first 
may  nevertheless  be  sold  at  a  legal  rate^ 
these  could  not  be,  as  was  admitted  when 
they  were  made.  When  the  bill  is  made  ex- 
pressly to  be  sold  at  illegal  discount,  and  is 
actually  so  sold,  there  is  the  concurrence  of 
both  parties  to  the  illegal  contract,  the 
usury  is  consummated,  and  a  sale  by  the 
broker  of  the  maker,  is  a  sale  by  the  maker, 
and  the  purchaser  cannot  deny  the  agency 
— for  buying  of  an  agent,  under  such  cir- 
cumstance, he  must  inquire  into  the  fact. 
A  note  made  for  sale  is  of  no  force  until 
sold,  and  if  sold  for  less  than  legal  dis- 
count, it  is  tainted  in  its  origin,  and  noth- 
ing can  make  it  good,  (v)  From  these  cases 
it  is  clear,  that  if  none  of  the  previous  par- 
ties can  maintain  an  action  on  it,  and  the 
plaintiff  had  illegal  discount,  it  is  usurious 
in  his  hands.  * 
But  suspicion  stands  for  proof  until  it  be 

removed,  Ord.  84;  Camp.  375,  554. 
56        The  broker  is   notoriously  *the  mere 

agent  for  a  concealed  principal.  The 
fact,  that  brokers  in  such  capacity  was 
of  itself  enough,  to  render  any  note  sus- 
pected, offered  by  a  broker:  but  these  were 
the  notes  of  embarrassed  and  borrowing 
merchants,  indorsed  by  affluent  men,  not 
borrowers,  and  offered  for  sale  by  a  broker, 
who  did  not  pretend  to  have  any  interest 
in  them.  Here  were  circumstances  surely 
suspicious  enough,  to  put  Bruce  on  inquiry. 
And  usury  my  be  proved  by  circumstances 
like  every  thing  else,  (w)  If  the  sale  be  out 
and  out,  there  can  be  no  usury,  because 
there  is  no  obligation  to  refund— but  when 
the  note  is  indorsed,  the  principal  and  in- 
terest are  safe  at  all  events,  for  the  risk  of 
insolvency  is  colourable  only. 

If  the  lender  take  an  order  on  the  debtor, 
of  the  borrower  it  is  usury,  1  East,  195. 
This  is  denied  because  notes  and  bonds 
are  assignable  bona  fide  without  being 
tainted  with  usury.  But  in  that  case  there 
must  be  a  suit  against  the  maker,  and  due 
diligence  used,  before  there  can  be  a  recov-  ^ 
ery  against  the  assignor;  and  then,  the  re- 
covery is  only  for  the  consideration  actually 
given.  But  for  a  negotiable  note,  the  in- 
dorsee recovers  the  whole  amount  with 
charges   of   protest  &c. ;  and  that,  without 


(u)  3  Bos.  &  p.  161. 

(v)  IB  John.  Rep.  cases  cited  by  Qllmer. 

(w)  1  Call,  73;  2  T.  Rep.  52;  1  Atk.  151;  n  Bay.  446. 
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suit,  for  demand  and  refusal  entitle  him  to 
sue  the  indorser. 

But  the  evidence  in  this  cause  proves  the 
notes  were  the  property  of  H.  &  H.  when 
offered  to  Bruce.  So  Bruce  coming  by  the 
bills  by  an  illegal  transaction,  could  not 
recover  at  law.  (x)  The  case  of  Rucker  v. 
Smith  cited  on  the  other  side,  was  of  a 
fraud  on  the  assignee,  and  in  Baylor  v. 
Hansboro',  there  was  no  proof,  that  the 
bond  was  made  for  sale.  And  even  if  that 
case  were  an  authority  directly  against  us, 
the  court  decided  in  Pollard  v.  Baylor,  that 
where  the  decision  was  recent,  this  court 
would   re-examine  and  if  proper,    re- 

57  verse  it,    *Such  a  decision,  could  here 
do  no  injury,  for  the  indorsee   would 

receive  the  amount  actually  paid  by  him. 

The  argument  on  the  other  side  was  to 
this  effect. 

First,  as  to  the  point  of  usury.  Usury 
by  the  law  of  Virginia  is  a  crime.  Pur- 
chasing bonds  and  notes  like  these  has  al- 
ready been  decided  to  be  lawful,  Gibson  v. 
Fristoe.  (y)  Hansborough  A  Baylor.  Yet 
here  is  an  attempt,  to  convict  Bruce  of  a 
crime  in  purchasing  these  notes,  without 
proof  of  knowledge  on  his  part,  that  he 
was,  in  purchasing  them,  committing  such 
crime.  There  can  be  no  crime  without  the 
concurrence  of  the  will — there  can  be  no 
usury  without  the  intention  of  a  loan;  yet 
here,  where  no  loan  was  intended,  and  con- 
sequently no  concurrence  of  the  will  to  the 
commission  of  the  crime,  a  man  is  to  be 
punished  criminaliter,  and  to  forfeit  his 
claim.  Several  cases  from  New-York  have 
been  cited  to  prove  this  position.  But  the^^ 
do  not  support  it.  The  case  of  Bennet  v. 
Smith,  (z)  is  but  a  dictum  of 'the  court:  for 
the  notes  were  made  to  be  discounted  on  a 
previous  agreement:  there  was  knowledge 
in  the  party  of  the  usurious  purpose.  So 
in  all  the  other  cases  relied  on,  it  was 
proved,  that  there  was  a  knowledge  in  both 
parties  of  the  illegal  and  vicious  purpose. 
The  same  answer  applies  to  the  case  of 
Young  V.  Wright,  1  Camp.  The  corrupt 
agreement  existed  when  the  note  was  drawn, 
that  it  should  be  discounted  at  a  usurious 
rate.  The  case  of  Kent  v.  I^owen  from  1 
Campbell,  was  also  usurious  between  the 
original  parties  to  the  note. 

It  has  been  said  that  the  fact  of  the  pur- 
chase of  these  notes  being  made  from  a 
broker  was  of  itself  suspicious,  and  held  the 
buyer  to  inquire.  The  cases  do  not  support 
the  principle.  That  from  Maule  &  Selwyn 
proves  only,  that  the  factor  cannot  pledge 
the  goods  of  his  principal,  which  no  one 
disputes.  In  that  from  1  East,  335,  it  was 
clear    from  the  manner  of  insurance, 

58  that  the   agent    was  *a    mere   agent, 
and  such  information    would   equally 

have  applied  to  any  one  else,  as  to  a  broker. 
The  case  from  2  Camp.  33,  was  one  of  a 
vendee's  being  informed  while  buying  the 
goods,  that  they  did  not  belong  to  the 
factor,  and  without  this  information,  he 
would  have  succeeded,  although  he  made  no 
inquiry.  The  result  of  all  the  cases  then 
is,  that  wherever  the  subject  of  contract  is 


(x)  Burr.  1523:  7  Ves.  473;  1  East  961;  SVes.  878. 

(y)  1  Call  62. 

(z)  15  John.  Rep.  356. 


vendible,  whatever  may  be  the  price,  there 
can  be  no  usury,  unless  the  sale  be  a  pre- 
text for  eluding  the  statute — both  parties 
must  intend  a  loan,  and  that  must  be  proved. 

On  the  second  point  as  to  the  true  meas- 
ure of  Bruce's  claim  it  was  insisted,  that  if 
there  was  no  usury  in  the  case— a  court  of 
equity  should  dismiss  the  bill,  that  being 
the  only  ground  on  which  its  interposition 
was  asked.  If  Bruce  was  entitled  to  no 
more  than  he  paid,  it  was  a  good  defence 
at  law,  as  to  the  excess  claimed. 

COALTER,  Judge.*  Seeing  no  reason 
to  change  the  opinion  I  formerly  gave  in 
this  case,  I  shall  only  add  to  it  some  few 
remarks  on  the  broad  ground  taken  in  the 
second  argument,  and  on  the  cases  referred 
to  for  its  support. 

The  objection  made  to  the  jurisdiction  of 
the  court  in  this  case  I  am  of  opinion  can- 
not be  sustained.  The  assets  in  the  hands 
of  the  appellant  might  be  affected  by  his 
failure  to  take  the  course  he  has  done;  for 
if  the  court  shall  be  of  opinion  that  usury 
has  been  practised,  the  assets  must  be  in- 
creased by  half  the  amount  at  least  of  the 
usurious  interest.  Being  then  interested  in 
this  amount,  and  finding  that  the  surviving 
partner,  fearful  of  jeoparding  his  own 
credit,  and  that  of  his  indorser*s,  declines 
to  take  a  measure  calculated  to  benefit  the 
estate,  the  appellant  represents ;  and  is  it 
might  be  uniust  and  unreasonable,  at  a 
future  day,  to  throw  this  loss  on  the  sur- 
viving partner,  because  he  failed  to  do  an 
act  tending  perhaps  to  an  immediate 
59  and  greater  injury,  *even  to  the  part- 
nership itself;  or  an  act  which  from 
his  knowledge  of  the  transaction,  he. might 
have  thought  he  could  not  in  honor  or  in 
conscience  do;  the  appellant  was  right  not 
to  risk  this  remote  and  more  doubtful  chance 
of  doing  justice  to  his  intestate's  estate, 
and  was  therefore  justified  in  pursuing  the 
most  effectual,  and  probably  the  only  cer- 
tain mode  of  securing  it.  The  great  ques- 
tion then  is  whether  usury  was  practised 
or  not. 

The  bill  charges  that  on  the  14th  April 
1811,  Holloway  &  Hanserd,  being  greatly 
pressed  for  money,  applied  to  the  appellee 
Bruce  for  the  loan  of  $3603  78,  informing 
him  of  their  distress;  which  they  obtained 
at  the  unconscionable  interest  of  1}4  per 
cent,  per  month,  and  that  in  October  of 
the  same  year,  being  as  was  known  to  the 
said  Bruce,  in  increased  distress,  they  ap- 
plied for  a  loan  of  a  further  sum,  which 
they  obtained  at  a  heavier  rate,  to  wit,  from 
20  to  25  per  cent,  per  annum. 

The,  defendant  in  his  answer,  denies  that 
he  ever  had  any  money  transactions  with 
Holloway  and  Hanserd,  or  either  of  them, 
and  that  no  communication  for  a  loan  ever 
passed  between  them  or  either  of  them  and 
him.  He  admits  he  purchased  five  notes 
made  by  Holloway  and  Hanserd.  three  of 
them  bearing  date  the  14th  April  1811,  pay- 
able in  six,  nine,  and  twelve  months,  with- 
out interest,  and  indorsed  in  blank  by  John 
Allison ;  and  the  other  two  bearing  date 
the  7th  October,  in  the  same  year,  without 
interest,  in  nine  and  ten  months,  indorsed 
in  like  manner,  by  Thomas  Atkinson.  They 
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were  all  negotiable  at  the  branch  bank  of 
Petersburg. 

For  the  first  three  of  1400  dollars  each, 
he  gave  $3628  80,  and  for  the  last  two  of 
$1205  each,  he  paid  $2143  75. 

The  defendant  further  admits  that  he  has 

occasionally  purchased  negotiable  paper  in 

market;  believing  that  he    violated  no  rule 

of  law  or  morality  thereby,  and  avers,  that 

so   far   as  he    was    concerned  or   ac- 

60  quainted    with    this   ^transaction,    it 
was  a  fair  purchase  of  the  notes  and  not 

a  loan :  and  that  with  regard  to  the  circum- 
stances of  HoUoway  and  Hanserd,  he  had 
no  particular  information.  He  expected  the 
notes  would  be  duly  honored  or  he  would 
not  have  bought  them.  He  says  he  pur- 
chased them  of  John  L.  Mertens,  but 
whether  he  was  the  agent  of  Holloway  and 
H.  or  not,  and  on  what  terms,  he  presumes 
are  questions  with  which  he  has  nothing 
to  do. 

The  answer  in  this  last  particular  was 
excepted  to,  *^  because  under  the  charge  of 
usury  made  in  the  bill,  the  plaintiff  con- 
siders it  highly  important  to  ascertain,  by 
the  defendant's  answer,  whether  Mertens 
was  the  agent  of  H.  &  H.,  and  whether  the 
defendant  made  the  bargain  with  him  for 
the  said  notes  in  that  character." 

The  defendant  amends  his  answer  and 
says  he  doth  not  recollect  or  believe,  that 
Mertens  informed  him  that  he  was  the 
broker  or  agent  of  H.  &.  H.  or  either  of 
them,  or  acting  for  them  in  the  business ; 
neither  did  he  receive  such  information 
from  any  other  quarter. 

Thus  stands  the  case  upon  the  bill  and 
answer.  Every  material  allegation  of  the 
former,  being  denied  in  the  latter,  and  con- 
sequently that  must  stand  as  true  unless 
contradicted  by  the  requisite  countervailing 
proofs.  It  is  true  the  defendant  admits  in 
his  answer,  that  he  received  the  notes  at  a 
discount  which  would  be  usury,  if  the 
transaction  had  taken  place  in  consequence 
of  a  personal  interview  between  him  and 
the  makers,  as  is  alleged  in  the  bill,  whether 
a  loan  of  money  had  been  mentioned  or 
not;  there  being  no  difference  between  the 
execution  of  a  note  before  the  money  is  ad- 
vanced, and  the  pretended  sale  of  that  note 
by  the  maker  at  an  usurious  discount;  and 
the  execution  of  such  note  afterwards,  in 
order  to  secure  the  money  advanced  with 
usurious  interest.  The  former  would  be 
clearly  a  shift  to  evade  the  statute :  it  would 
be  no  answer   for    the  party    to    say, 

61  *that  there  being   nothing  said  about 
a  loan  he  considered  it  a  fair  purchase 

of  a  note  in  market.  He  must  know 
in  the  case  supposed,  that  the  note  was 
given  for  no  other  consideration  but  that 
of  the  money  so  advanced :  so  too  if  the 
transaction  had  been  b*^tween  the  known 
agent  of  the  makers  of  the  notes,  acting 
for  them  in  the  negotiation,  the  same  result 
must  follow;  but  in  this  latter  case,  the 
knowledge  in  the  purchaser  of  the  agency 
must  be  acknowledged  or  proved,  in  order  to 
put  the  case  on  the  same  ground  of  decision 
with  one  of  an  immediate  communication 
between  the  parties: .and  it  was  to  extract 
an  acknowledgment  of  this  important  fact, 
if  it  existed,  that  the  exception  to  the  an- 
swer  was    taken.     I    think    it   would  have 


been  more  proper  unless  an  immediate  com- 
munication between  the  parties  was  still 
intended  to  be  insisted  upon,  to  have 
amended  the  bill  charging  this  knowledge, 
and  also  charging  the  knowledge  of  facts, 
which  might  have  led  the  defendant  to  sus- 
pect it,  if  the  plaintiff  supposed  proof  of  a 
knowledge  of  suspicious  circumstances  was 
enough. 

That  there  was  a  known  agency  in  this 
case  is  denied ;  and  therefore  had  the  case 
stood  on  bill  and  answer  it  must  have  been 
decided  not  to  be  an  usurious  transaction ; 
unless  the  purchase  of  a  negotiable  bill, 
indorsed  in  blank,  as  this  was,  (the  pur- 
chaser being  ignorant  that  it  was  sold  by 
the  maker)  at  a  discount  greater  than  legal 
interest,  be  usury. 

If  a  note  of  this  kind  is  made  and  sent 
into  market,  say  for  the  express  purpose  of 
being  sold,  and  it  is  sold  to  A.  at  a  dis- 
count not  exceeding  lawful  interest,  it  is  a 
good  note  in  the  hands  of  A.  whether  he 
purchase  from  a  stranger,  from  the  makers, 
or  from  their  known  agent.  This  is  the 
situation  of  the  most  numerous  class  of 
notes  negotiated  at  our  banks,  being  made 
not  on  real  transactions  between  maker  and 
indorser,  but  for  the  accommodation  of  one 
or  both  of  them.  But  suppose  that  A.  af- 
terwards, being  under  the  necessity 
62  of  raising  money,  sends  '^this  note 
into  market  again,  still  remaining 
indorsed  in  .blank,  and  it  is  sold  at  a  dis- 
count beyond  lawful  interest,  this  sa4e  is 
not  usury  in  the  purchaser  either  as  to  the 
maker  or  holder.  Or  suppose  A.  sells  his 
tobacco  to  his  merchant  B.  on  a  credit,  and 
receives  in  payment  the  note  of  B.  given 
to  C.  and  indorsed  by  him  in  blank,  in  pay- 
ment. Say  even  that  B.  has  such  note  in 
his  possession,  amounting  only  to  the  price 
agreed  on  for  the  tobacco,  but  made  for  the 
purpose  of  being  sent  into  market,  and 
finding  he  can  purchase  this  crop  of  tobacco 
and  would  rather  send  that  into  market, 
delivers  the  note  to  A.,  such  note  executed 
after  sale  of  the  tobacco  would  surely  be 
good  in  the  hands  of  A.  and  so  would  that 
executed  before,  especially  if  the  pWce  of 
the  tobacco  had  been  fairly  agreed  on  with- 
out reference  to  that  note  in  particular,  so 
as  to  shew  that  there  was  no  usurious  shift 
in  relation  to  it.  And  if  A.  in  either  case 
sends  such  note  into  market,  (indorsed  in 
blank  by  C. )  a  purchaser  of  it,  even  from 
A.  himself,  at  a  discount  greater  than  legal 
interest  could  not  be  deemed  guilty  of  usury, 
even  as  to  A.  according  to  what  I  under- 
stand to  be  the  uniform  course  of  decision 
in  this  court,  much  less  as  to  the  maker  and 
indorser. 

Notes  of  this  kind  then,  in  the  form 
which  those  in  question  bear,  may  be  sold 
in  market  at  a  discount  beyond  legal  inter- 
est, without  subjecting  the  purchaser  either 
to  the  odium  or  to  the  pains  and  penalties 
of  usury.  Had  these  notes  been  passed  off 
by  H.  &  H.  dollar  for  dollar  in  payment  of 
a  debt  contracted  before  or  after  their  ex- 
ecution ;  or  discounted  at  6  per  cent,  as  be- 
fore stated,  they  would  have  been  good  and 
binding  on  the  makers.  They  were  then 
not  usurious  and  void  when  made,  for  if  so 
nothing  afterwards  can  make  them  good. 
But  like  every  thing  else  they  were  capable 
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of  being  the  subject  of  an  nsuriotis  contract 
made  concern  ing  them.     Whether  they 

63  have  been  the   subject   of  such  *con- 
tract  is  the  question    before  us,  and 

that  must  be  proved  as  in  ail  other  contracts 
and  cases  of  that  nature. 

Sales  of  property  of  this  kind,  to  wit, 
notes,  bonds,  stock,  or  other  money  securi- 
ties are  generally  effected,  in  large  towns, 
by  brokers.  Persons  who  are  not  the  owners 
and  known  not  to  be  the  owners  of  the  prop- 
erty sold,  but  who  act  for  the  owner,  and 
whose  name  from  a  prudential  motive,  is 
frequently  withheld,  and  the  transaction  is 
perfectly  fair  and  legal ;  and  I  can  neither 
find  any  case  nor  principle  which  would 
justify  me  in  placing  a  sale  made  by  such 
public  agent,  if  he  may  be  so  called,  on  a 
ground  different  from  one  made  by  a  private 
agent.  All  the  sales  above  supposed  might 
have  been  lawfully  made  by  the  public 
known  broker,  and  under  a  direction  too, 
to  conceal  the  name  of  his  principal. 

There  must  be  something  then,  beyond  a 
bare  purchase  of  a  note  of  this  kind,  at  a 
discount  above  legal  interest,  to  stamp  the 
transaction  with  the  stain  of  usury,  and  in 
the  case  before  us,  according  to  the  answer, 
the  exception  thereto,  and  the  amended  an- 
swer, (for  the  bill  makes  no  specific  charge 
on  the  subject,)  the  inquii^  raised  is, 
whether^  these  notes  were  or  were  not  pro- 
cured from  the  makers  through  the  agency 
of  a  known  agent,  acting  for  them  in  the  ne- 
gotilition?  The  answer  denies  a  knowledge 
of  this  agency ;  and  to  my  mind  there  is  no 
proof  of  such  knowledge,  which  could  have 
weighed  a  moment  in  a  trial  at  law,  much 
less  to  overthrow  the  defendant's  answer 
which  until  disproved  must  stand  as  testi- 
mony in  the  cause  on  the  other  side.  If  the 
answer  was  not  sufficiently  responsive  it 
ought  to  have  been  excepted  to.— In  fact 
the  bill  makes  no  charge  on  this  subject  re- 
quiring a  response,  the  exception  puts  the 
question  on  the  ground  of  a  known  agency ; 
the  answer  denies  information  of  this 
agency,  by  the  agent  himself,  and  also  that 
it  was  received  from  any  other  quarter,  and 
nothing   is   charged  or  alleged  from 

64  which  such    knowledge  might  be  *in- 
ferred ;  if   it    was   competent   for  the 

court  to  infer  any  thing  so  as  to  support 
the  charge  of  the  crime  of  usury. 

If  the  plaintiff  had  other  grounds  than 
those  resting  on  the  knowledge  of  the 
agency  whereon  he  could  establish  the 
charge  of  usury,  he  ought  to  have  amended 
his  bill,  and  charged  those  grounds,  so  that 
issue  might  have  been  taken  thereon,  and 
the  party  have  the  benefit  of  his  answer  or 
of  his  demurrer  if  he  was  not  bound  to  an- 
swer. At  present  the  case  must  rest  on 
that  point  only ;  unless  indeed  as  is  above 
stated,  the  purchase  however  fairly  made, 
was  per  se,  usurious,  being  at  a  greater  dis- 
count than  legal  interest. 

It  has  been  urged  in  argument,  that  the 
defendant  under  the  circumstances  disclosed 
in  the  testimony,  had  good  grounds  to  sus- 
pect that  he  was  in  reality  purchasing  the 
notes  from  the  makers,  and  not  from  a  bona 
fide  holder,  and  that  if  he  was  even  igno- 
rant, it  was  wilful  ignorance,  and  he  shall 
be  as  much  criminated  thereby  as  with 
actual  knowledge. 


By  this,  I  understand  is  meant  to  be 
affirmed  in  the  first  place,  that  these' 
grounds  of  suspicion,  as  they  are  called, 
amount  to  sufficient  proof  that  he  knew  the 
fact  in  question ;  and  secondly  that  if  he 
did  not  know,  he  ought  to  have  inquired, 
and  not  doing*  so  he  is  guilty,  of  usury. 

First,  what  are  these  circumstances,  and 
are  they  sufficient  to  overthrow  the  answer; 
or  to  establish  the  fact  if  the  answer  had 
been  silent  on  the  subject,  and  not  ex- 
cepted to? 

The  notes  had  on  them  the  names  of  un- 
doubted men,  who  probably  would  not  them- 
selves send  them  into  market  to  be  sold  at 
a  sacrifice.  Agreed.  But  if  they  had  been 
given  by  the  merchants  to  planters  for  to- 
bacco, and  sent  by  the  latter,  or  by  any 
persons  to  whom  the  latter  might  have 
passed  them  into  market,  they  would  have 
remained  in  the  same  torm  in  which  they 
now  are,  if  the  seller  did  not  wish  to  make 
himself     responsible,    and    the    pur- 

65  chaser  *would  have  been  satisfied,  as 
in  this  case,  with  the  indorsers.     But 

the  more  the  credit  and  caution  is  raised 
the  greater  would  be  the  impression  that  the 
transaction  was  real.  Would  cautious  men 
indorse  for  merchants  whose  circumstances 
were  known  to  be  such  as  described  in  the 
bill?  Traders  involved  in  pecuniary  diffi- 
culties, who  had  become  a  prey  to  usurers. 

The  very  standing  of  these  indorsers  was 
enough  to  satisfy  any  one  not  in  the  secrets 
of  the  leger,  that  this  house  was  in  good 
credit,  and  I  have  seen  no  proof  in  this 
cause,  even  now,  to  satisfy  me  as  to  their 
real  condition,  or  whether  they  have  wound 
up  rich  or  poor.  But  merchants,  since  ex- 
amined, say,  that  at  that  time,  they  were 
pressed  for  money,  and  because  they  knew 
it,  Bruce,  who  responding  to  that  part  of 
the  bill  denies  any  particular  information 
on  that  point,  also  knew  it.  A.  purchases 
property  to  which  B.  has  an  equitable 
claim,  it  is  proved  that  this  equity  was 
known  to  a  great  many  of  the  neighbours 
of  the  seller  and  B. ;  and  it  is  also  proved 
that  A.  residing  at  a  distance,  is  well  ac- 
quainted in  that  neighbourhood :  will  this 
charge  A.  with  actual  knowledge,  especially 
when  he  denies  it?  Again,  a  house  may 
be  pressed  for  money  and  yet  be  able  to 
purchase  on  credit,  and  give  notes  such  as 
these  in  payment — at  least  as  long  as  they 
can  procure  such  indorsers  as  those  on  these 
notes.  How  then  a  knowledge  in  Bruce  of 
every  thing  that  any  witness  (except  Mer- 
tens  who  made  no  disclosure),  says  he  knew, 
can  effect  this  case  I  know  not. 

All  the  cases  prove,  that  to  constitute 
usury  two  wills  must  concur.  It  is  not 
enough  to  prove  circumstances  known  to 
one  of  the  parties  only,  and  which  if  known 
to  both  would  show  an  assent  in  both  to 
an  usurious  transaction.  No  one  could  with 
safety  purchase  property  if  he  could  be  thus 
circumstanced,  his  money  taken  from  him, 
heavy  penalties  and  great  odium  incurred, 
when  he,  so  far  as  he  knew,  was  doing 
an      act,      not    reprobated     by     the 

66  *law,  but  sanctioned  by   the   uniform 
decisions  of  this'court. 

In  Hansborough  v.  Baylor,  (a)  the  Judges 
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who  gave  opinions  said,  that  the  nature  and 
substance  of  the  transaction  must  be  got  at 
— the  views  of  the  parties  must  be  ascer- 
tained— an  intention  to  borrow  is  not 
enough;  there  must  also  be  an  ititention 
to  lend,  and  if  the  purchaser  of  such  paper 
be  ignorant  of  the  intention  to  borrow  he 
cannot  be  considered  a  lender:  both  must 
agree  to  the  usurious  transaction.  So  in 
Gibson  v.  B^ristoe,  Judge  Pendleton  says, 
if  it  be  a  mere  sale  of  property,  and  bonds 
are  as  much  propertj*  in  this  respect  as 
any  thing  else,  altho'  at  an  under  value,  it 
is  not  usury;  but  if  the  bargain  proceeds 
from,  or  is  connected  with,  a  treaty  for  a 
loan  it  is. 

Second. — But  there  were  sufficient  grounds 
of  suspicionr  to  excite  inquiry,  and  there- 
fore he  is  guilty.  I  see  no  reported  case, 
or  principle  of  decision  to  justify  this  doc- 
trine. The  general  position  is,  that  the 
will  must  concur ;  but  for  will  we  substitute 
ignorance,  ignorance  I  will  for  the  present 
admit,  arising  from  negligence  or  fault, 
but  still  ignorance. 

The  party  then  is  punished  not  for  actual 
known  usury,  but  for  his  culpable  ignorance 
of  facts,  which  if  known,  would  have  made 
him  guilty  of  usury.  It  will  not  do  to  say 
that  this  wilful  or  culpable  ignorance  is 
knowledge  of  the  fact.  If  the  circumstances 
prove  knowledge,  then  it  is  not  ignorance 
of  any  kind.  But  the  proposition  is  that 
culpable  ignorance  is  to  be  considered  equal 
to  actual  knowledge  and  punished  accord- 
ingly.— This  is  danizrerous  ground  to  tread 
upon  when  we  are  about  to  inculpate  a  fel- 
low-citizen. 

By  the  wise  humanity  of  our  laws,  every 
man  is  presumed  to  be  innocent  until  the 
contrary  appears.  But  who  can  say  here 
what  were  the  grounds  of  suspicion  known 
to  Bruce?  There  is  a  total  absen<^e  of 
proof  as  to  him  of  any  knowledge  of  such 
facts  —  others  knew  facts  and 
67  *we  in  the  first  place  impute  their 
knowledge  to  him,  and  then  because 
that  is  sutbcient  to  raise  suspicion  in  our 
minds,  we  say  he  must  have  suspected  also; 
for  if  he  did  not  suspect  tho'  others  might, 
he  is  not  guilty  of  a  fault,  he  may  be  un- 
fortunate in  being  unsuspicious  but  tiot 
criminal,  I  think  we  cannot  convict  of 
crime  on  such  grounds  as  these. 

But  if  suspicion  in  the  party  is  to  incul- 
pate him  as  much  as  knowledge,  ought  not 
the  bill  to  charge  that  fact,  that  the  party 
might  answer  to  it,  as  he  has  done  as  to 
his  knowledge?  And  is  not  testimony  to 
this  point  out  of  the  issue?  But  what  is 
this  fault  arising  from  a  failure  to  inquire? 
If  A.  is  about  to  purchase  property  and  has 
received  such  information  of  a  prior  equity 
in  B.  as  would  make  an  inquiry  proper,  he 
is  bound  to  make  it :  why?  because  the  other 
party  is  interested  in  asserting  his  claim 
and  preventing  the  purchase.  The  reverse 
is  the  fact  in  the  sale  of  notes.  The  seller 
is  interested  in  concealing  a  fact  which 
would  exclude  fair  purchasers  from  the 
market,  and  would  leave  him  a  prey  to 
usurers;  and  therefore  a  true  state  of  the 
case  could  not  be  expected.  Why  then  re- 
quire such  course  to  be  pursued,  unless  some 
good  will  grow  out  of  the  establishment  of 
the  rule?    And  what  good  could  result  from 


establishing  such  a  rule,  when  the  party 
would  be  interested  in  /  withholding  the 
truth,  and  might,  by  getting  a  friend  as 
the  holder,  to  take  the  note  into  market,  or 
by  a  thousand  other  ways,  elude  the  most 
diligent  inquiry? 

Nothing  of  this  kind  was  held  necessary 
in  the  case  of  Hansborough  v.  Baylor,  in 
which  case  it  appears  the  bond  was  made 
for  sale,  and  not  on  a  real  transaction,  but 
the  purchaser  there,  as  in  this  case,  was 
ignorant  ot  that  fact. 

Suppose  we  establish  the  rule  that  inquiry 
shall  be  made,  and  it  shall  turn  out  on  in- 
quiry, that  the  purchaser  is  told  that  the 
note  is  for  a  real   transaction,    and  a 

68  fair  ^subject  of  purchase  but    in   the 
trial  the  reverse  is   proved,    would    it 

be  usury,  unless  it  was  proved  that  the  pur- 
chaser knew  this,  and  that  the  inquiry  was 
a  mere  device  and  shift?  To  my  mind 
such  inquiry,  unless  made  necessary,  by 
this  court,  when  the  inevitable  result  would 
be,  that  the  truth  would  be  concealed,  would 
be  a  strong  circumstance  to  prove  a  device. 
But  suppose  the  party  believes  the  note  is 
sold  by  the  maker,  when  it  is  not,  but  is  in 
fact  a  legal  transaction,  will  this  mistaken 
belief  make  it  usury?  That  was  not  held 
to  be  enough  in  the  case  of  Price  v.  Camp- 
bell. 

I  am  therefore  opposed  to  any  rule  which 
is  to  operate  retrospectively,  unless  I  can 
see  that  such  rule  is  so  well  founded  in  rea- 
son and  propriety,  that  its  existence,  as  a 
rule  of- correct  conduct,  may  be  supposed 
to  exist  previously  in  the  minds  of  correct 
men,  in  regulating  their  transactions  in. 
life.  I  am  the  less  disposed  to  do  so,  be- 
cause this  court  in  the  above  case  has  not 
hinted  at  such  a  necessity :  and  finally,  be- 
cause unless  we.  are  now  to  exclude  mpney^ 
securities  from  the  market,  because  a  bad* 
use  may  frequently  be  made  of  them,  I  can 
see  no  good,  no  security,  against  the  evil, 
which  is  likely  to  result  from  itb  adoption. 

Any  course  which  the  legislature  in  its. 
wisdom  may  adopt,  to  exclude  paper  of  this, 
kind  from  market,  will  only  operate  pro- 
spectively, and  I  therefore  prefer  leaving- 
the  subject  to  them. 

Taking  it  at  present,  that  paper  of  this, 
kind  is  a  fair  subject  of  traffic,  but  one 
which  may  be  much  abused,  for  the  purpose- 
of  eluding  the  statute  against  usury,  I  shall 
be  ready  on  all  fit  occasions  to  lend  my  aid 
in  preventing  this  abuse — farther  I  cannot 
go.  I  must  take  care,  that  in  weeding  the- 
tares,  I  do  not  destroy  the  wheat  also. 

B^or  these   reasons    I    was,    formerly,  for 
affirming    the   decree;  but  a  new  argument 
has    taken    place,    of   which  I  shall  take  a 
brief  notice. 

69  *The  broad   ground    now  taken    is, 
that  where  a  note  is  indorsed  for  the 

accommodation  of  the  maker,  in  which 
case,  the  indorser  having  given  no  consid- 
eration for  the  note,  could  not  maintain  a 
suit  against  the  maker,  that  such  note  can 
in  no  way  be  sold  at  a  discount  beyond  legal' 
interest,  without  subjecting  the  purchaser 
to  the  penalties  of  usury,  although  he  may 
have  believed  himself  a  fair  purchaser  of  a 
note  available  in  market — and  it  is  alleged 
that  some  cases  in  New- York,  and  also  some : 
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reported  in  Campbell,  go  this  far,  and  that 
they  have  correctly  settled  the  doctrine. 

Jones  V.  Hake,  is  the  hrst  and  leading 
case  in  New- York.  There  a  note  was  sent 
by  the  maker  to.  a  money  broker  to  raise 
money,  after  retaining  it  some  time  it  was 
returned  with  ar  declaration,  that  if  the 
maker  would  get  another  name  on  it,  to 
wit,  that  of  P.  S.  he  could  get  him  the 
money  at  2  per  cent,  per  month.  The 
name  was  obtained,  and  the  note  returned 
to  Haskins  the  broker,  who  advanced  part 
of  the  money,  and  afterwards  the  residue, 
but  the  agent  of  the  maker  in  this  transac- 
tion did  not  know  whether  Haskins  was  the 
owner  of  the  money  or  acted  as  agent  for 
another,  but  he  knew  no  other  person  as 
the  lender. 

Haskins  was  offered  as  a  witness  to 
prove,  that  he  as  broker  for  the  maker  sold 
the  note  to  Hermison  at  a  'discount  not  ex- 
ceeding legal  interest,  and  Hermison,  who 
was  released  and  not  interested,  was  also 
offered  to  prove  that  he  gave  full  value, 
and  that  there  was  no  usury.  They  were 
both  rejected— and  the  Judge  directed  the 
Jury,  that  they  were  to  consider  Haskins 
as  the  lender,  and  as  illegal  interest  was 
taken  by  him,  the  note  was  void  in  its  in- 
ception, and  bad  though  in  the  hands  of  an 
innocent  purchaser.  The  jury  found,  how- 
ever, for  the  plaintiff  and  on  a  motion 
made  for  a  new  trial,  two  Judges  were  of 
opinion,  that  on  the  evidence  admitted 
the  instruction  was  correct ;  but  that  there 
was  error  in  rejecting  the  witnesses, 
and  that  the  case  ought  to  be 
70  *tried  on  the  whole  evidence,  consid- 
ering Haskins  as  merely  the  agent  of 
the  maker  and  a  competent  witness. 

The  other  two  judges  concurred  that  the 
witnesses  were  improperly  rejected;  but 
saw  no  ground  for  a  ne^  trial,  for  if 
Haskins  was  the  agent  of  the  maker,  he 
was  bound  by  his  acts,  and  considering 
him  in  that  relation  only  there  is  no  proof 
of  usury ;  the  secret  transactions  between  a 
principal  and  his  agent,  cannot  influence 
the  contract  he  makes  for  his  principal 
with  others.  If  all  the  Judges  had  con- 
curred therefore,  this  case  would  only  prove, 
that  if  the  maker  offers  his  note  for  dis- 
count, and  it  is  discounted  at  usurious  in- 
terest by  the  person  to  whom  it  is  offered, 
it  is  usury — which  is  a  principle  I  have  ad- 
mitted. 

The  case  of  Wilkie  v.  Roosevelt, (b)  is 
precisely  of  this  character.  Marx  &  Co. 
the  makers  of  the  notes,  were  indebted  to 
Goodrich  the  broker,  and  the  note  was 
taken  from  them  by  the  latter,  at  a  discount 
of  3}4  per  cent,  per  month,  and  passed  for 
full  value  to  the  plaintiff.  It  was  there 
properly  held,  that  Goodrich  was  the  lender, 
and  so  the  note  being  bad  in  its  inception, 
could  not  be  made  good  by  being  passed 
for  full  value  to  an  innocent  holder — a  doc- 
trine never  disputed.  However,  even  in 
this  case,  LEWIS,  Chief  Justice  and 
LIVINGSTON  dissented,  though  no  opinion 
is  reported  as  having   been  given  by  them. 

The  next  case  is  that  of  Man  v.  the  Com- 
mission Company.  That  case  I  understand 
to  have  been  decided,  on  the  point  of  usury 


(b)  3d  Johnson  66. 


in  favour  of  the  plaintiff.  The  Judges  go 
on  to  lay  down  certain  dicta,  which  seem 
broad  in  their  character,  it  is  true ;  but  as 
they  had  no  case  before  them  to  which  those 
dicta  cottld  apply,  and  as  the  only  authorities 
they  refer  to  for  them,  were  those  of  their 
own  court  above  noticed,  it  is  not  to  be 
presumed  that  they  intended  them  to 
go    beyond     those     cases,      and     if 

71  *they  did,  I  think  those  dicta  are  not 
only    unsupported    by,    but   contrary 

to  all  the  leading  doctrines  here  and  else- 
where. 

Indeed  in  this  very  case,  they  say,  the 
principle  is  too  well  settled  to  be  ques- 
tioned, that  a  bill,  free  from  usury  in  its 
concoction,  may  be  sold  at  a  discount  below 
the  legal  rate  of  interest,  and  the  reason  is 
this:  as  the  bill  was  free  from  usury  be« 
tween  the  immediate  parties  to  it,  no  after 
transaction  with  another  person,  can  as  re- 
spects those  parties  invalidate  it. 

The  case  of  Bennet  v.  Smith  in  the  same 
book  p.  357,  was  of  this  nature.  There  F. 
applied  to  H.  to  lend  him  money,  he  de- 
clined lending,  but  told  him  if  he  had  any 
good  notes  he  would  buy.  A  few  days  after, 
F.  brought  notes  executed  by  the  defend- 
ants, which  H.  purchased  at  a  discount  of 
21  per  cent,  but  knew  not  as  he  said  but 
that  these  notes  were  given  to  F.  in  the  or- 
dinary course  of  trade.  A  witness  proved 
that  F.  applied  to  the  defendants  for  a  loan 
of  their  notes  for  $363:  saying  he  bad 
agreed  with  H.  to  sell  notes  to  him  at  21 
per  cent,  discount. 

This  was  held  to  be  usury,  and  though 
broad  doctrines  are  here  also  stated  to  have 
been  settled  in  that  court,  yet  this  case 
might  well  be  held  to  be  one  of  usury.  A 
loan  was  asked,  it  was  shifted  to  a  pre- 
tended purchase  of  paper,  which  the  party 
had  not  then  executed,  the  premium  was 
agreed  on  and  the  paper  soon  after  procured. 

All  the  cases  then  in  this  court,  were 
cases  of  usury  in  the  inception,  except  one, 
and  in  that  some  broad  dicta  are  thrown 
out,  which,  to  the  extent  they  are  now  said 
to  go,  are  unsupported  by  any  adjudged 
case. 

The  fallacy  of  the  argument  which  goes 
to  the  full  extent  this  case  requires,  it  ap- 
pears to  me,  must  rest  in  this ;  not  that  a 
party  fairly  and  innocently  purchasing  a 
note  indorsed  for  the  accommodation  of  the 
maker,  is  himself  guilty  of  usury,  and  sub- 
ject to  the  penalties  of  the  statute,  but  that 
he  is    like   the  innocent  purchaser  of 

72  *a  note — usurious  in  its  inception  be- 
tween other   parties.     For  how  a  man 

can  be  guilty  of  a  crime,  when  his  act  may 
or  may  not  be  innocent  according  as  facts 
shall  turn  out  thereafter,  and  of  which  he 
is  ignorant,  I  cannot  imagine.  For  in- 
stance; suppose  these  notes,  indorsed  by 
Allison,  were  for  accommodation,  but  those 
indorsed  by  Atkinson  for  full  value,  and 
both  purchased  at  the  same  moment,  and 
under  the  same  circumstances;  can  it  be 
possible  that  the  transaction  as  to  one  shall 
turn  out  afterwards  to  be  proper  and  legal, 
and  that  as  to  the  other  the  penalties  of  the 
act  shall  be  incurred? 

But  to  avoid  a  note  for  usury  the  penal- 
ties of  the  act  must  be  incurred  by  some- 
body :  there  is  no  avoiding  it  without  gailt 
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somewhere.  In  the  case  put,  though  Alli- 
son, the  indorser,  would  not  have  subjected 
himself  to  those  penalties,  nor  would  Mer- 
tens,  the  broker, — Bruce  must  have  done 
so,  otherwise  the  note  cannot  be  void. 
Could  a  jury,  on  a  plea  of  not  gruilty,  and 
the  answer  must  at  least  be  equal  to  such 
plea,  find  him  guilty,  and  subject  him  to 
those  'penalties,  on  the  evidence  exhibited 
in  this  cause? 

I  think  they  surely  could  not :  but  suppose 
they  could  find,  on  those  facts,  that  he 
knew  he  was  in  reality  purchasing  an  ac- 
commodation note  from  the  maker  himself, 
still  that  will  not  satisfy  the  doctrine  con- 
tended for.  According  to  that  doctrine, 
they  must  find  him  guilty,  although  he 
knew  no  such  thing,  but  on  the  contrary 
believed  he  was  doing  what  has  been  re- 
peatedly sanctioned  by  this  court.  In  other 
words  they  must  find  him  guilty  although 
they  believe  him  to  be  innocent. 

I  shall  not  take  a  minute  view  of  the  cases 
in  Campbell  and  the  other  cases  cited,  be- 
ing satisfied,  that  they  all  turn  on  the 
ground  that  some  person,  in  the  original 
concoction  of  the  note,  has  been  guilty  of 
a  crime,  and  offence  against  the  law,  and 
although  various  circumstances,  tending  to 
prove  that,  will  strike  different  minds  in 
different  ways,  yet  guilt  must  appear 
73  in  the  concoction  *of  the  business, 
and  must  be  brought  home,  by  full 
proof,  to  some  one  originally  concerned 
in  it. 

As  to  the  recovery  being  limited  to  the 
sum  given  for  the  notes,  I  consider  it  not 
necessary  to  decide  what  would  be  the  case 
as  between  the  holder  and  his  immediate 
indorsee,  this  suit  being  by  the  maker 
against  the  holder.  As  to  him  the  notes 
are  either  bad  for  usury,  or  good  in  toto  as 
it  at  present  appears  to  me.  Besides,  if  this 
be  a  good  defence  it  will  be  open  at  law, 
and  not  concluded  by  the  dismission  of  this 
bill. 

The  decree  must  therefore  be  affirmed  and 
this  case  put  to  rest,  though  from  the  divi- 
sion of  the  court,  the  law  in  this  important 
point  is  not  settled.* 

BROOKE,  Judge. 

When  this  case  was  before  decided  I  gave 
a  silent  assent  to  the  decree  of  the  Chan- 
cellor, because  I  did  not  perceive  that  there 
was  any  difference  of  opinion  in  the  court 
on  the  principles,  which  were  to  govern  it; 
from  the  very  able  opinion  of  the  dissenting 
Judge,  I  have  not  been  able  to  deduce  a 
different  conclusion.  After  the  utmost  at- 
tention to  the  argument,  which  has  since 
been  submitted  to  the  court,  and  the  most 
deliberate  reflection  on  the  cases  adduced,  I 
have  not  seen  cause,  in  any  material  degree, 
to  change  my  first  impressions.  The  facts 
charged  in  the  bill  are  as  follows:  it  is  al- 
leged that  Holloway  and  Hanserd,  being 
much  pressed  for  money  applied  to    the  de- 


♦It  was  in  this  case  'understood  by  the  bar,  that 
the  concurrence  of  less  than  a  majority  of  the 
whole  court,  though  it  woald  determine  the  risrhts 
of  the  parties  in  the  particular  cause,  could  not  fix 
a  precedent  for  fature  decisions.  Consequently, 
the  court  now  consisting  of  five  members,  but  only 
three  sitting  in  this  cause,  the  opinion  of  the  two 
concurring  Judges  would  not  close  the  questions 
discussed  In  the  case,  shonld  they  arise  in  another 
controversy.— (Note  by  the  Reporter.) 


fendant  Bruce    for  a  loan  of  $3603  78  which 

they  obtained  at  the  usurious  interest  of  23^ 

percent,  per  month,  and  executed  their 

74  notes  for  $1400  each,  negotiable  *at 
the  Bank  of  Virginia,  with  John  Al- 
lison as  indorser — the  tirst  note  payable  in 
six  months,  the  second  in  nine  months,  and 
the  third  in  twelve  months  after  date ;  that 
the  first  and  second  notes  were  paid  at  ma- 
turity ;  and  the  third  lodged  in  the  bank ; 
that  afterward,  the  said  Holloway  and 
Hanserd,  being  in  increased  distress  applied 
for  a  second  loan  which  they  obtained  at 
more  exorbitant  interest,  from  20  to  25  per 
cent,  and  executed  two  other  notes,  with 
Thomas  Atkinson  as  indorser,  payable  at 
nine  and  ten  months,  negotiable  at  bank, 
which  are  also  deposited  in  bank  for  pay- 
ment: that  Hanserd,. the  surviving  partner 
of  the  firm,  will  not  avail  himself  of  the  act 
against  usury  lest  it  should  injure  his 
credit,  and  that  if  the  notes  are  paid  out  of 
the  company  subject,  it  will  be  ruinous  to 
the  estate  of  Holloway  and  pre  judical  to  his 
creditors.  To  these  allegations  the  defend- 
ant Bruce  answered ;  he  denies  any  knowl- 
edge of  any  communication  for  a  loan, 
admits  that  he  purchased  the  notes  of  Mer- 
tens  the  broker,  at  the  discount  stated,  in- 
sists that  it  was  a  fair  purchase  without 
any  particular  knowledge  of  the  circum- 
stances of  Holloway  and  Hanserd,  or  that 
the  broker  was  their  agent ;  that  notes  of 
persons  of  unquestionable  solidity  might 
have  been  purchased  at  a  greater  discount. 
To  this  answer  an  exception  was  taken,  on 
the  ground,  that  it  was  not  sufficiently  ex- 
plicit as  to  the  defendant  Bruce's  knowledge 
of  the  agency  of  Mertens  the  broker.  In  his 
second  answer,  he  avers,  that  he  did  not 
recollect  or  believe  that  Mertens  informed 
him,  that  he  was  the  broker  or  agent  of 
Holloway  and  Hanserd,  or  of  either  of  them, 
or  that  he  had  received  information  to  that 
effect  from  any  other  person.  Whether  this 
last  answer  was  sufficient  or  not,  it  is  not 
material  to  discuss,  as  no  exception  is  taken 
to  it ;  there  is  certainly  an  appearance  of 
caution  in  it  which  deducts  from  it  some- 
what, the  credit,  that  otherwise  would  have 
been  due  to  it ;  had  the  plaintiff  insisted  on 
a  discovery  in  his  bill,    he   ought    to    have 

excepted,  and  he  might  have  extorted 

75  *from    the   defendant    a   more  direct 
and  full  answer;  in  the   shape  which 

he  has  given  to  it  he  might,  if  not  satisfied, 
have  again  excepted;  and  the  defendant 
would  have  then  had  the  opportunity  of 
shewing  if  he  could,  that  in  effect  his  an- 
swer was  as  full  as  a  more  elaborate  state- 
ment of  the  circumstances  could  have  made 
it :  but  the  plaintiff  took  issue  on  it  and 
relies  on  the  evidence  of  Mertens,  the 
broker,  and  of  Haxall  and  others,  which 
last  is  not  material,  to  support  the  charges 
in  his  bill :  if  they  are  proved  there  can  be 
no  doubt  of  the  usury.  The  objection  by 
the  counsel  for  the  defendant,  that  the  al- 
legata in  the  bill  do  not  agree  with  the 
probata,  will  be  found  upon  examination, 
not  to  be  of  importance :  the  difference  be- 
tween a  direct  communication  between  Hol- 
loway and  Hanserd  and  the  defendant 
Bruce,  and  an  indirect  one  through  Mertens, 
if  proved  to  be  their  agent,  will  not  be  ma- 
terial ;  Mertens'  testimony  is  most  essential. 
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and  if  it  is  not  as  full  as  it  might  have 
been,  the  plaintifiP  had  the  power  to  make  it 
so  by  a  more  minute  and  precise  examina- 
tion of  him.  He  proves,  I  think,  that  he 
was  a  general  broker  in  Petersburg,  in 
which  place  the  parties,  except  the  defend- 
ant, Bruce,  resided;  that  he  was  in  the 
practice,  as  broker,  of  selling  for  those 
pressed  for  money,  bills,  notes,  &c.  and 
that  he  had  frequently  sold  notes  for  H.  & 
H.,  and  that  knowing  the  defendant 
Bruce  purchased  paper,  he  applied  to  him 
to  purchase  the  first  notes,  described  in  the 
bill  of  the  complainant,  for  the  purpose  of 
seeing  whether  he  would  give  more  for 
them  than  had  been  offered  by  others ;  that 
he  purchased  them  at  the  price  stated ;  that 
afterward  he  applied  to  him  to  purchase 
the  second  set  of  notes  mentioned,  and  that 
he  also  purchased  them  at  the  discount 
stated  in  the  bill,  a  discount  not  greater 
than  was  given  for  as  good  paper  as  any 
in  the  town :  paying  by  a  draft  on  Marx  & 
Co.  of  Richmond ;  that  he  considered  these 
transactions  as  sales  commonly  made  of 
bonds  and  notes  at  a  discount,    and  not  as 

transactions  between  a  broker 
76        *^and  a  person    leaving   money  in  bis 

hands  to  share  with ;  that  be  made  it 
a  rule  to  make  no  communications  to  a  per- 
son purchasing ;  that  it  was  generally  sup- 
posed, that  the  drawers  were  in  distress  for 
money,  but  did  not  know  that  Bruce  had 
any  particular  knowledge  of  it;  that  the  in- 
dorsers  of  the  notes  were  considered  to  be 
in  good  credit,  &c.  Haxall  says  it  was 
generally  understood  in  Petersburg,  that 
the  drawers  were  distressed  for  money,  that 
the  defendant  Bruce  was  well  acquainted 
with  them.  The  other  testimony  adds  same 
particular  instances  in  which  he  had  pur- 
chased Of  discounted  paper  at  a  premium. 
The  first  question  upon  the  testimony,  I 
think,  is,  was  the  defendant  Bruce  informed 
that  he  was  dealing  with  H.  &  H.  for  the 
notes  in  question,  or  had  he  such  knowledge 
of  the  real  transaction,  as  to  subject  him  to 
the  charge  of  a  corrupt  intention  to  violate 
the  act  against  usury?  My  own  impression 
is,  that  though  he  may  have  known  the 
fact,  that  the  notes  were  the  property  of  the 
drawers,  yet  it  is  not  so  proved  as  to  con- 
vict him  of  the  charge.  Upon  the  evidence, 
the  notes  might  have  belonged  to  others 
who  had  received  them  for  value,  and  pre- 
ferred selling  them,  and  waiting  until  they 
came  to  maturity.  Direct  proof,  I  admit,  is 
not  required  in  these  cases,  but  the  infer- 
ence ought  to  be  as  strong,  as  would  be 
required  to  convict  a  party  of  the  breach  of 
a  penal  law  in  other  cases.  His  knowledge 
that  the  drawers  were  pressed  for  monev>  if 
directly  proved,  does  not  produce  the  neces- 
sary inference  that  the  notes  were  known 
to  be  their  property ;  his  knowledge  of  the 
high  credit  of  the  indorsers,  if  it  had  been 
fixed  on  him  by  the  testimony,  would  repel 
the  idea  that  the  notes  were  sold  for  their 
benefit;  but,  yet,  the  testimony  of  Mertens 
shews,  that  he  often  sold  notes  and  bills  for 
the  benefit  of  persons,  whose  names  were 
not  on  them;  it  would  be,  I  think,  hazard- 
ous to  pronounce,  that  the  defendant  Bruce 
knew  that  the  notes  in  question  were 
not  notes  of  that  description,  that  ought 
at    least    to    be   satisfactorily    shewn.     If 


77  it  *were   proved  that  he  knew  the  in- 
dorsers were  not   pressed  for  money, 

the  inference  would  be  a  more  direct  one, 
that  he  knew  they  belonged  to  the  drawers, 
and  that  in  dealing  with  Mertens  the 
broker^  be  was  dealing  with  their  agent :  If 
I  could  come  to  this  conclusion,  I  should 
have  no  doubt  of  the  usury,  but  not  being 
able  to  fix  upon  the  defendant  Bruce  the 
intention  to  commit  usury,  I  shall  proceed 
to  consider  the  cases  that  have  been  relied 
on,  some  of  which  have  Leen  supposed  to 
subject  him  to  the  consequences  of  commit- 
ting usury.  In  the  absence  of  testimony 
that  he  intends  to  do  so,  the  case  from  1 
Raymond  cited  by  Mr.  Call  shews,  that  a 
bill  may  be  sold  without  indorsement,  and 
that  the  doctrine  sanctioned  in  this  court  is 
not  new  in  the  case  of  Gibson  and  Fristoe. 
Mr.  Pendleton  said  that  in  a  mere  sale  of 
property,  and  bonds  are,  in  this  respect,  as 
much  property  as  any  thing  else,  altho'  at 
an  under  value,  it  is  not  usury  here,  be- 
cause price  is  a  thing  unfixt,  and  depends 
upon  the  convenience  of  the  contracting 
parties;  that  bills  and  notes  are  as  much  so 
I  presume  will  not  be  disputed.  Judge 
Roane  in  the  case  of  Price  v.  Campbell,  said, 
that  in  cases  of  this  kind  we  are  at  liberty  to 
infer  usury  from  the  circumstances  of  the 
transaction ;  but  in  making  this  inference, 
we  are  confined  to  the  inquiry  whether 
there  is  a  corrupt  contract  or  agreement 
for  usurious  interest.  No  inference  can  be 
drawn  from  these  cases,  that  an  opinion 
was  entertained  by  the  Judges,  that  usury 
might  be  committed  without  proof  of  a  cor- 
rupt agreement  or  contract  in  violation  of 
the  statute.  These  cases  upon  authority 
legalise  a  bona  fide  sale  of  bonds  and  bills 
— ^and  notes  stand  on  the  same  footing',  nor 
are  any  of  the  cases  cited  to  the  contrary— 
whether  contracts  for  the  purchase  of  bills, 
bonds,  or  notes  are  a  colour  or  pretence 
for  an  usurious  loan,  or  a  fair  and  honest 
transaction,  is  always  to  be  decided  by 
their   circumstances.     See     Cowper*& 

78  Rep.  12   and   770;  Doug.  ♦708    and    3 
Term    Rep.  (c)    If  a  fair  purchase,  no 

matter  what  the  discount,  it  is  not  usury. 
All  the  cases  seem  to  proceed  on  this  idea, 
and  upon  examination,  I  think  it  will  be 
found,  that  there  is  no  case  in  which  a 
party,  not  participating  in  the  corrupt  con- 
coction of  the  contract,  has  been  deemed  a 
usurer:  that  the  statute  against  usury  will 
protect  a  party  to  an  usurious  contract 
though  ignorant  of  the  usury  is  not  denied; 
but  that  under  such  circumstances  it  will 
subject  the  party  to  the  consequences  of 
committing  usury  is  no  where  decided.  In 
the  case  of  Ackland  v.  Pierce,  2  Camp.  559, 
he  Blanck,  Judge,  said,  it  was  not  material 
that  the  drawer  of  the  bill.  Prince,  was  igno- 
rant of  the  usury  which  was  between  Waine 
the  acceptor,  and  ope  White  who  discounted 
it.  In  that  case,  if  I  understand  it,  had  the 
bill  been  a  perfect  bill  before  the  usurious 
agreement  between  Waine  and  White  to 
discount  it,  it  would  have  been  a  valid  bill; 
it  was  the  corrupt  agreement  to  discount  it 
at  a  greater  than  legal  interest,  in  the  in- 
ception of  the  contract  itself,  that  made  it 
usurious ;  it  was  a  shift  to  evade  the  statute. 


(c)  Tate  V.  Wellinps,  581. 
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Thus  Lord  Kenyon  held  in  the  case  of 
Parke  ▼.  Kleason  and  others,  (d)  that  a 
bill  legal  in  its  inception,  indorsed  by  A. 
to  B.  for  an  usurious  consideration,  and  by 
B.  to  C.  without  notice  of  the  usury,  and 
afterwards  paid  by  C.  to  the  assignees  of 
B.  who  was  bankrupt,  though  void  as  be- 
tween A.  and  B.  was  valid  in  the  hands  of 
the  assignees,  who  were  clothed  with  the 
rights  of  C.  the  innocent  indorsee  Whether 
.  the  notes  in  the  present  case  were  legal  in 
the  inception  will  be  noticed  hereafter;  a 
contract  usurious  in  its  inception  cannot  be 
rendered  valid  altho*  in  the  hands  of  an 
innocent  indorsee  without  notice :(e)  but 
on  the  contrary  if  it  be  originally  fair  and 
not  usurious,  no  intermediate  usury  can 
affect  it  in  the  hands  of  a  bona  fide  holder, 
(f )  These  last  cases  are  referred  to  not 

79  *a8  authorities,  but  because  they  were 
cited  by  the  counsel,  and    conform   to 

the  English  decisions.  The  principle  seems 
to  be  settled,  that  whether  on  the  one  hand, 
even  a  bona  fide  holder  of  a  bill  must  lose 
his  remedy  if  there  be  usury  in  the  concoc- 
tion or  inception  of  the  bill  except  as 
against  the  party  to  whom  he  paid  value, 
on  the  other  if  the  contract  be  fair  between 
the  original  parties  to  it  and  no  usury  in 
that  contract,  it  will  be  valid  in  the  hands 
of  a  bona  fide  purchaser,  though  at  a 
greater  than  legal  interest.  The  latter  con- 
clusion follows,  from  the  settled  law  that 
a  note  may  be  sold.  If  the  notes  in  the 
present  case  were  tainted  with  the  usury  in 
their  inception ;  if  there  was  a  corrupt 
agreement  between  H.  and  H.  and  the  in- 
doraers,  Bruce  must  lose  his  debt  as  against 
the  drawers ;  and  if  also,  he  had  participated 
in  that  agreement,  or  had  knowledge  of  it, 
he  would  be  condemned  as  a  usurer.  None 
of  the  cases  cited  go  farther :  in  the  case  in 
1  Camp.  141,  much  relied  on,  King,  the 
broker  agreed  with  the  acceptor  to  get  the 
bills  discounted  at  40  per  cent,  the  arrange- 
ment was  made  before  the  bills  were  ac- 
cepted, it  was  a  device  to  evade  the  statute : 
if  Bruce  had  discounted  the  notes  at  legal 
interest,  there  could  have  been  no  pretence 
that  they  were  usurious;  was  he  a  party  to 
any  agreement  that  they  should  be  dis- 
counted at  a  higher  rate;  was  he  apprised 
that  they  were  made  so  to  be  discounted,  or 
that  they  were  the  bills  of  the  drawers, 
from  which  to  have  inferred  that  fact.  In 
the  case  of  Hamilton  v.  Le  Grange,  (g)  it  is 
said  by  Justice  Eyre,  that  in  construing 
any  particular  circumstances  in  order  to 
found  a  conclusion  of  fact,  especially  in 
cases  in  which  usury  is  alleged,  we  ought 
to  deal  with  those  circumstances  according 
to  the  common  sense  of  mankind.  Pursuing 
the  rule,  the  circumstances  detailed  by  the 
broker,  cannot  lead  us  to  any  certain  con- 
clusion, that  Bruce  knew  the  notes  to 

80  have  been  made  for  sale  and  '^certainly 
not    to  the    conclusion,   that  he  was 

a  party  to  the  making  of  the  notes  for  that 
object.  As  before  remarked,  Mertens  ex- 
pressly states,  that  he  was  in  the  practice 
of  selling  notes  also  of  a  different   descrip- 


(d)  1  EasL  94. 

(e)WllkleY.  Roosevelt,  8  Johnston  206,  and  Bay's 
Rep. ;  Payne  v.  Tcrvant,  28. 
(f)  Tatty  V.  May,  l  Bay's  Rep.  488. 
(ff)  2  H.  Black.  144. 


tion ;  notes  as  I  understand  not  made  for 
sale,  but  real  business  notes  which  were 
not  indorsed  by  the  owner.  Bruce  was  in 
the  trade  of  buying  paper,  and  it  appears, 
gave  for  the  notes  in  question,  what  the 
best  paper  free  from  the  taint  of  usury  sold 
for.  It  is  impossible  to  infer  from  these 
circumstances,  that  he  meant  to  prac- 
tice usury  in  this  case.  However  careless 
about  the  violation  of  law,  he  would  not 
without  an  adequate  motive  hazard  the  loss 
of  his  money.  In  the  case  of  Hansborough 
V.  Baylor,  though  not  fully  reported,  it 
must,  I  think,  be  admitted  that  the  igno- 
rance of  the  latter  of  the  transaction  be- 
tween the  former  and  Rootes,  was  the  real 
ground  on  which  it  was  decided,  that  the 
purchase  of  the  bond  by  Hansborough  was 
not  usurious ;  the  bond  was  made  to  be  sold 
at  usurious  interest.  Judge  Tucker  says, 
that  whatever  even  Baylor's  intentions 
were,  Hansborough  was  ignorant  of  them ; 
and  though  the  former  might  even  have 
intended  to  borrow  upon  usury,  the  latter 
seems  only  to  have  intended  to  make  a  fair 
purchase.  The  case  in  3  Johnson  ( Wilkie  v. 
Roosevelt)  is  not  in  conflict  with  this  case; 
the  purchaser  was  apprised  of  the  object  for 
which  the  bill  was  made,  and  though  Wilkie 
was  a  bona  fide  holder,  he  could  not  recover 
as  against  the  makers.  There  was  usury 
in  the  concoction  of  the  note,  in  which  those 
under  whom  he  claimed  participated. — 
Marx  &  Co.  made  a  note  to  the  defendant 
which  he  indorsed — the  Company  then  sent 
it  to  Goodrich  a  broker,  who  received  it  at 
3}4  per  cent,  discount,  and  in  discharge  of  a 
debt  due  by  the  drawers  to  him  and  in- 
dorsed it  to  the  plaintiff.  The  case  in  2 
Johns.  Jones  v.  Hake  is  of  the  same  char- 
acter; the  general  remark  by  one  of  the 
Judges  that   a  note  made  to   be   discounted 

at  illegal  interest,  is  usurious,  in  the 
81        hands  of  a  bona  fide  holder,  is  *to  be 

taken  in  relation  to  the  actual  case 
before  the  court.  It  applies  to  cases  in 
which,  as  in  the  preceding,  the  purchaser 
of  the  bill  was  a  party  to  the  agreement 
or  knew  of  the  purpose  for  which  the  bill 
was  made.  In  15  Johns.  Mun  v.  the  com- 
mission company,  it  was  decided  that  a 
bill  valid  in  its  inception  is  valid  in  the 
hands  of  an  innocent  indorsee  though  dis- 
counted at  a  higher  rate  than  the  legal  in- 
terest. In  Bennet  v.  Smitti  and.  Phelps,  it 
was  said  that  a  bill  was  waste  paper  until  dis- 
counted, if  nothing  was  due  from  the  drawer 
to  the  payee,  but  I  understand  it  to  be  law, 
that  a  party  who  indorses  a  bill  for  another 
makes  him  his  debtor  to  the  amount,  be- 
cause of  his  responsibility  to  pay.  In  the 
present  case  it  could  not  be  insisted  on  by 
the  drawers  that  they  were  not  indebted  to 
the  indorsers.  If  the  notes  had  been  dis- 
counted in  bank,  or  Bruce  had  discounted 
them  at  legal  interest,  such  a  pretence 
could  not  have  been  set  up.  The  want  of 
actual  consideration  between  the  drawers 
and  indorsers  is  not  material,  after  the  bill 
has  gone  into  the  hands  of  one  who  has 
paid  value  for  it,  even  though  a  fraud  be 
committed  by  the  indorser  in  the  bill :  yet 
this  court  held  in  the  case  of  Williamson  v. 
Robertson  that  the  drawer  was  liable  upon 
the  principle,  that  he  who  trusts  most, 
must  be   the   loser    in  a  controversy  with  a 
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party  who  gave  value  for  the  bill  without 
any  knowledge  of  the  fraud. 

I  have  not  noticed  Mr.  CalPs  second  point, 
because  I  am  of  opinion  it  does  not  arise 
here ;  whether  Bruce  can  recover  more  than 
he  paid  for  the  notes  is  a  question  which 
may  be  decided  at  law,  and  it  is  not  alleged 
in  the  bill  that  Hanserd  the  surviving  part- 
ner will  not  avail  himself  of  any  other  de- 
fence, except  the  plea  of  usury ;  upon  the 
whole,  I  am  still  of  opinion,  that  the  Chan- 
cellor's decree  is  correct  and  ought  to  be 
affirmed. 

ROANE,  Judge.  This  is  a  bill  brought 
by  the  appellant,  as   administrator  of 

82  E.  B.  HoUoway  deceased,  ^against  the 
appellee  and  others.     It  charges,  that 

the  late  house  of  HoUoway  and  Hanserd,  of 
which  the  appellant's  intestate  was  a  mem- 
ber, being  greatly  pressed  for  money,  be- 
came a  prey  to  usurers  and  that,  among 
others,  they  applied,  on  the  14th  April  1811, 
to  the  appellee,  who  was  apprised  of  their 
situation,  for  the  loan  of  $3603  78,  which 
they  obtained  from  him,  at  the  usurious 
and  unconscionable  interest  of  1}4  per  cent, 
per  month,  and  to  cover  which  loan,  they 
executed  three  notes  for  1400  dollars  each, 
with  John  Allison  Ksqr.  as  indorser,  pay- 
able at  six,  nine  and  twelve  months,  respec- 
tively, as  by  a  memorandum  in  the  hand 
writing  of  the  said  intestate,  and  referred 
to  as  part  of  the  bill,  appeared.  The  bill 
makes  a  precisely  similar  charge  in  rela- 
tion to  another  sum  obtained  on  the  10th 
October  1811,  at  the  still  more  exorbitant 
interest,  as  is  alleged,  of  from  20  to  25  per 
cent,  per  annum:  the  said  house,  as  is 
further  charged  being  then  in  increased 
difficulties,  and  that  this  was  known  to  the 
appellee;  and  to  cover  which  loan,  notes 
were  given,  with  Thomas  Atkinson  Esqr. 
as  indorser,  payable  at  nine  and  ten  months 
respectively  after  date. 

The  bill  prays  '*that  the  appellees  may 
full  answer  make  to  the  premises;'*  and 
again,  it  prays  generally  that  the  appellee 
may  set  forth  '^all  that  he  knows  respect- 
ing the  premises." 

To  the  important  allegations  of  the  bill 
respecting  the  pecuniary  distresses  of  the 
house  in  question,  the  appellee  makes  no 
other  answer,  than  that  he  had  no  particu- 
lar information  as  to  their  circumstances. 
By  this  form  of  expression  he  endeavoured 
tp  evade  the  interrogatories  aforesaid;  al- 
though it  is  proved  in  the  cause,  that  he 
must  have  been  conusant  of  the  general 
notoriety  which  prevailed,  in  relation  to 
those  distresses.  To  so  much  of  the  bill  as 
charges  in  substance,  by  (referring  to  the 
memorandum  above  mentioned),  that  Mer- 
tens,  who  is  therein    named,  was   the 

83  agent  of  HoUoway   and   Hanserd,  *in 
the  transaction  aforesaid,  the  appellee 

only  responds,  in  his  original  answer,  after 
admitting  that  the  negotiation  was  effected 
with  him;  that  the  question,  whether  he 
was  their  agent  or  not,  was  one  with 
which  he  had  nothing  to  do.  And  when 
pressed  by  the  exception  of  the  appellant 
for  a  more  explicit  answer  on  this  point, 
he  still  only  states,  in  his  amended  answer, 
that  he  does  not  recollect  or  believe,  that 
Mertens  informed  him,  that  he  was  their 
agent,    nor    that    he   received   information 


from  any  other  quarter:  all  of  which  may 
be  strictly  true,  and  yet  the  appellee  may 
have  undoubtedly  considered  Mertens  as 
their  agent  in  that  transaction :  he  must 
have  so  considered  him  from  the  combined 
circumstances  hereafter  more  particularly 
stated,  and,  especially,  from  the  facts  that 
Mertens  was  the  knoWn  agent  or  broker  for 
others,  and  seldom  or  never  traded  in  paper 
of  his  own.  To  so  much  of  the  bill,  as 
charges  the  transaction  to  have  been  a  loan, 
covered  by  the  notes  in  question,  the  appel- 
lee, after  using  the  common  slang  (if  I  may 
use  so  common  an  expression),  respecting 
the  legality  and  even  morality  of  purchas- 
ing notes,  at  ever  so  enormous  a  rate  of  dis- 
count, only  says,  that  it  was  a  fair  purchase 
of  the  notes,  and  not  a  loan ;  whereas  the 
receipt  from  a  man  of  his  own  notes,  pay- 
able at  a  future  day,  in  consideration  of 
money  advanced,  is  only  a  loan  evidenced 
by  a  note  and  not  a  purchase ;  and  whether 
it  is  a  loan  or  a  purchase.  Is,  besides,  an 
inference  of  law,  which  the  party  is  not 
competent  to  swear  to.  Again :  the  appellee 
says  in  his  answer,  that  no  communication 
for  a  loan  ever  passed  between  H.  &  H.  and 
him.  This  may  be  true,  and  yet  such  com- 
munication may  have  passed  from  their 
agent :  and,  also,  this  assertion  may  be  bot- 
tomed upon  the  erroneous  supposition  first 
«tated,  that  the  obtaining  from  a  man  his 
own  note,  for  money  advanced  to  him,  is 
a  purchase  of  the  note  and  not  a  loan  of 
money.     Besides,  there  may  well  be  a  loan, 

without  any  formal  communication 
84        therefor.     A  *receipt  by  one   man    of 

101.  and  a  promise  to  pay  201.  there- 
for, at  the  end  of  the  year,  without  more 
being  said,  or  passing  between  the  parties, 
is  to  all  intents  and  purposes,  a  loan. 
Words  in  this  case  are  not  necessary :  in 
the  language  of  the  books  res  ipsa  loquitur. 
A  formal  communication  for  a  loan  is  only 
negessarv  to  be  shewn,  when  a  transaction 
has  the  form  of  a  sale  or  the  like,  and  the 
device  is  to  be  detected  by  shewing  the  real 
cause  which  brought  the  parties  together. 
(Ord  on  Usury,  74;  1  Call  62,  Gibson  and 
Fristoe. ) 

By  these  and  such  like  equivocations, 
prevarications,  and  mental  reservations, 
the  appellee  has  sought  to  shelter  himself, 
from  the  consequences  of  a  full  and  frank 
answer  to  the  charges  contained  in  the  bill. 
While  I  do  not  say  that  these  equivocations 
operate  an  admission  of  the  truth  of  tue 
facts  to  which  they  relate,  they  on  the  con- 
trary oppose  no  certain  and  positive  denial 
to  those  facts.  They  give  a  character  also 
to  the  answer  which  is  very  unfavorable  to 
it,  even  in  relation  to  such  parts  as  would* 
otherwise  be  free  from  objection.  The 
spirit  of  the  maxim  **falsum  in  uno,  falsam 
in  omnibus,*'  forcibly  applies  to  it,  and 
disparages  the  whole  answer.  At  the  same 
time,  I  must  claim  the  right  to  say,  that  if 
this  answer  were  one  of  the  purest  model, 
I  do  not  know  that  its  matter  would  at  all 
vfiry  my  conclusion  upon  the  subject. 

The  case  made  by  the  bill,  is,  that  of  an 
usurious  loan  of  money,  covered  by  the  notes 
in  question:  and  the  ground  taken  by  the 
answer,  is,  only,  that  the  transaction  was  a 
purchase  of  the  notes.  The  answer  however 
does  not  state,  that  the  appellee  purchased 
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them  from  Mertens,  (the  broker,)  from  the 
respective  indorsers  of  them,  or  from  auy 
other  person,  being  the  actual  owner  of  the 
said  notes.  The  answer  could  not  have 
taken  this  ground,  as  is  abundantly  shewn 
by  the  testimony.  The  question  we  are 
called  upon  to  decide  is,  therefore,  whether 
a  note  which  has  never  been  consum- 

85  mated    in  favor  *of  another   person, 
for  a   valuable   consideration,    nor  is 

purchased  from  that  other,  but  receives  its 
existence  for  the  first  time,  in  consequence 
of  a  usurious  transaction,  of  which  it  forms  a 
part,  and  which  is  only  given  by  the  drawer 
at  the  time  of  that  transaction,  and  as  an 
evidence  of  the  contract,  is  free  from  the 
objection  of  usury?  The  question  more 
particularly  is,  whether  a  contract  which  is 
manifestly  usurious  in  itself,  ceases  to  be 
so,  in  consequence  of  the  borrower's  putting 
in  the  hands  of  the  lender,  for  the  more 
easy  proof  of  the  promise,  a  writing,  evi- 
dencing the  existence  of  that  promise? 

This  is  the  true  question  before  us,  upon 
this  record.  I  shall  therefore  steer  entirely 
clear  of  the  question,  whether  a  man  own- 
ing the  bona  fide  note  of  another,  has  a 
right  to  sell  the  same,  at  an  usurious  rate 
of  discount.  This  question  has  been 
affirmatively  settled,  and  I  do  not  mean  to 
go  into  it,  at  this  time :  but  I  am  authorised 
to  say,  that  even  a  transaction  having  the 
form  of  the  sale  of  such  a  note,  may  be  set 
aside,  as  a  device  to  elude  the  act  of  usury 
by  showing,  that  the  purpose  of  borrowing 
and  lending  brought  the  parties  together. 
This  was  decided  in  the  aforesaid  case  of 
Gibson  and  Fristoe:  and  ths  doctrine  ap- 
plies a  fortiori  to  the  case  of  a  transfer  of 
a  man's  own  note. 

That  the  notes  in  question  in  this  case 
were  of  the  latter  character  and  not  of  the 
former,  is  undoubtedly  inferable  from  the 
circumstances,  and  is  positively  proved  by 
the  testimony.  Of  this  fact  the  appellee 
could  not  have  been  ignorant :  but  it  is  en- 
tirely unimportant  whether  he  were  so  or 
not,  if  in  fact,  such  was  the  nature  of  the 
transaction.  I  will  first  shew  what  are 
the  circumstances  which  go  to  establish 
this  fact,  and  then  refer  to  the  positive  tes- 
timony. 

In  considering  the  circumstances  which 
warranted  a  presumption  that  these  were 
the  notes  of  H.  &  H.,  and  of  none  other,  and 
therefore,  were  neither  consummated  be- 
fore   this   transaction,  nor  free     from 

86  the  objection  of  *usury,  it  is  objected 
in  the    present    place,  that    usury    is 

not  to  be  presumed. '  I  admit  that  there  is 
no  testimony:  but,  it  is  most  clear,  that 
usury  may  be  presumed  from  the  circum- 
stances, where  they  are  sufficiently  strong; 
and  it  would  be  strange  indeed  if  it  were 
not  so,  when  even  the  crime  of  treason  or 
murder  may  be  inferred  from  circumstances. 
We  are  told  in  Ord  on  usury,  (h)  that 
circumstances  are  to  be  relied  on  to  prove  a 
contract  to  be  merely  a  shift  to  evade  the 
provision  of  the  statute:  Again,  it  is  said, 
( i )  that  many  circumstance  weigh  in  ques- 
tions of  usury,  and  that  the  courts  formed 
their  decisions  upon  all  the  circumstances  of 

(h)  Pasre  69. 
(I)  lb.  87. 


each  case,  without  saying  what  weight  any 
single  circumstance  would  have.  This  is 
not  only  the  established  doctrine  on  this 
subject,  but  the  same  author  has  given  us 
an  enumeration  of  the  circumstances  most 
usually  relied  on  in  such  cases :  as  for  ex- 
ample the  slightnesB  of  the  hazard,  the  in- 
adequacy of  the  price,  and  the  distresses  of 
the  party,  (k)  Their  distresses  are  proved 
to  have  existed  in  this  case,  and  are  al- 
ways important  in  giving  a  character  to 
the  transaction.  They  compel  the  bor- 
rower to  enter  into  the  usurious  contract : 
he  is  no  longer  considered  particeps  crim- 
inis  in  the  transaction  ;(1)  he  is  scarcely  a 
free  agent,  and  is  held  to  be  in  the  empliat- 
ical  language  of  the  books,  **a  slave  to  the 
lender,  "(m) 

That  circumstances  are  to  be  resorted  to 
in  cases  of  this  description  results  from 
necessity,  and  from  the  fact  that  they  are 
often  the  only  evidence  to  be  expected.  In 
4  Hening's  Statutes  at  large  (n)  it  is  said, 
*^that  usurious  contracts  are  always  made 
in  secret,  and  with  such  caution,  that  they 
can  seldom  be  detected  in  the  ordinary 
course  of  evidence;"  and  hence  a  bill  for 
their  discovery  has  been  provided.  In  the 
case  before  us  we  cannot  expect  positive 
evidence.  We  cannot  expect  the  ap- 
87  pellee  *to  say  that  he  was  informed, 
that  the  notes  were  the  property  of 
the  makers,  and  not  of  the  broker  or  in- 
dorsers ;  for  that  was  a  fact  about  which  he 
asked  no  question,  lest  it  might  be  affirm- 
atively discovered,  and  afterwards  rise  up 
in  judgment  against  him.  We  cannot  ex- 
pect to  show  that  the  borrower  obtruded 
this  testimony  upon  him,  because,  for  the 
same  reason  that  would  have  broken  up  the 
treaty.  We  cannot  expect  the  broker  will 
volunteer  this  information  tu  the  usurer: 
he  knew  his  interest  too  well,  and  he  now 
tells  us  that  it  was  his  practice  never  to  let 
the  lender  know  who  the  borrower  was. 
Nor  are  we  to  expect  this  information  from 
other  witnesses:  they  are  sedulously  kept 
out  of  the  way  in  such  transactions.  Unless, 
therefore,  we  resort  to  circumstances,  we 
may  get  no  testimony  whatever,  and  had 
as  well,  at  once  repeal  the  statute. 

If  circumstances  are  permitted  to  operate, 
those  existing  in  this  case  abundantly 
shew,  that  H.  ^  H.  were  the  borrowers, 
and  neither  Mertens,  (the  broker,)  nor 
neither  of  the  endorsers  of  the  notes  in 
question ;  and  that  this  must  have  been 
known,  without  the  possibility  of  doubt  to 
the  appellee.  It  is  proved  in  the  cause,  that 
the  appellee  was  well  acquainted  with  the 
circumstances  of  the  mercantile  houses  in 
Petersburg,  and  that  he  must  have  known 
that  H.  &  H.  were  much  distressed  for 
money.  On  the  contrary,  it  is  ^hewn,  that 
both  of  the  indorsers  were  in  easy  circum- 
stances, and  one  of  them,  at  least,  very 
wealthy,  and  even  himself,  a  money  lender: 
and  as  for  Mertens,  he  not  only  acted  as  a 
broker,  but  he  tells  us,  expressly,  that  as 
he  acted  as  a  broker,  the  appellee  could  not 
well  suppose,  that  the  notes  were  sold  on 
his  own  account.     Is  it  possible  from  these 


(k)  Ord  eg,  74.  84. 

(1)  Ord  116. 

(m)  DoufiT.  Rep.  608:  Smltb  v.  Bromley. 

(n)  Pare  990. 
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facts,  from  others  for  which  I  refer,  partic- 
ularly, to  the  record,  and  from  the  relation, 
circumstances  and  situation  of  the  parties, 
that  the  appellee  could  have  doubted,  fox  a 
moment,  that  it  was  H.  &  H.,  and  not  the 
other  parties   who  were   making  this 

88  ruinous  sacrifice?    It  is  not ;  nor  *is  it 
even  pretended  by  the  appellee  himself. 

The  notes,  in  question,  so  far  from  being 
shewn  to  have  been  the  property  of  the  in- 
dorsers,  are  not  shown  to  have  been  even  in 
their  possession :  and  as  to  Mertens,  when 
they  were  in  his  possession,  it  was  as  agent 
for  H.  &  H.,  and  for  the  single  purpose  of 
being  discounted  for  an  illegal  premium. 

But  we  are  not  compelled  to  rely  on  cir- 
cumstances, only,  as  to  the  ownership  of 
the  notes  in  question.  Mertens,  himself, 
proves  (and  he  is  both  a  competent  wit- 
ness, and  his  deposition  is  made  evidence 
in  the  cause,  by  consent),  that  all  these 
notes  were  put  into  his  hands  by  Hollo  way. 
No  ownership  by  any  other  person  is  even 
pretended.  H.  &  H.  were,  therefore,  the 
owners  of  the  notes,  or  rather  of  the  blank 
paper,  at  the  time  and  this  was  well  known 
to  the  appellee.  This  knowledge,  however, 
is  quite  unimportant,  if  the  fact  be  so,  as 
the  cases  to  be  presently  cited  unquestion- 
ably prove.  Bvery  argument  which  goes 
to  shew  that  an  innocent  indorsee  of  a  note 
given  on  an  usurious  consideration,  without 
his  knowledge  of  the  usury,  will  be  bound 
thereby,  holds  a  fortiori  as  to  a  party  to  the 
transaction.  We  cannot  in  general  suppose 
him  ignorant  of  the  real  character  of  the 
transaction.  The  proof  of  such  knowledge 
would  be,  in  most  cases,  impossible;  and 
to  require  it  would  operate  a  repeal,  pro 
tan  to  of  the  act  of  usury. 

If  then  it  is  settled,,  in  this  case,  that  H. 
&  H.  were  the  real  owners  of  these  notes, 
or  of  this  paper,  at  the  time  of  the  negotia- 
tion, and  no  other  person ;  and,  much  more, 
if  that  fact  was  known,  as  it  unquestion- 
ably was,  to  the  appellee,  the  case  is 
brought  to  a  simple  point.  In  that  view  it 
was  not  a  consummated  and  bona  ftde  note 
of  another,  which  was  sold  by  the  owner, 
and  which  in  its  origin  and  consummation 
was  free  from  the  taint  of  usury,  but  it  was 
a  blank  piece  of  paper,  which  as  an  effec- 
tive note,  was  coeval  with,  and  only 
ushered  into  existence  by  the  usurious 

89  contract,  and  was  only   delivered  *to 
the   appellee   as  an   evidence  of   that 

contract.  In  that  view,  also,  it  was,  in 
relation  to  the  indorsers,  only  an  accommo- 
dation note.  Although  their  names  were 
on  them,  they  paid  no  consideration  there- 
for, had  no  interest  therein,  nor  possession 
thereof,  and  could  bring  no  suit  upon  them. 
The  first  person  who  paid  a  consideration 
therefor,  was  the  appellee,  and  he  is  the 
first  person  who,  but  for  the  usurious  con- 
sideration, could  have  maintained  an  action 
upon  them.  The  names  of  the  indor.sers 
being  only  added  thereto,  as  a  further  se- 
curity, they  could  neither  bring  any  suit 
upon  them.  Independently  of  the  usury, 
nor  assign  them  to  any  person  having  no- 
tice of  their  real  character.  All  this  was 
decided  by  this  court  in  the  case  of  Norvel 
V.  Hudgins.  (o)     In    that  case   it  was   de- 


cided, that  the  existence  of  the  indorser's 
name,  upon  the  note,  was  no  conclusive 
evidence  of  ownership ;  and  that  is  the  only 
ground  on  which  the  appellee's  counsel 
argued,  contrary  to  the  facts  proved 
in  the  cause,  that  these  notes  may 
have  been  the  property  of  the  in- 
dorsers, or  of  some  person  other  than 
the  makers.  Notwithstanding  the  exist- 
ence of  these  names,  on  the  notes- 
before  us,  the  makers  might,  (upon  the 
testimony,)  have  thrown  them  into  the 
fire. 

The  difference,  as  to  this  particular,  be- 
tween an  inchoate  note  standing  under 
these  circumstances,  and  a  real  bona  fide 
note,  of  one  man  held  and  sold  by  another, 
is  so  clearly  settled  by  adjudged  cases,  that 
I  will  now  only  proceed  to  cite  them. 

I  will  first  rely  on  some  cases  decided  in 
the  Supreme  court  of  the  State  of 'New- 
York.  They  are  equally  entitled  to  credit, 
from  the  highly  commercial  character  of 
that  State,  and  the  ability  of  the  judges- 
who  decided  them.  I  quote  them,  also,  for 
the  further  reason,  that  they  entirely  accord 
with  my  opinion.  These  decisions  depend 
upon  the  statute  of  usury  of  the  State 
90  of  New- York,  *which  one  of  the  coun- 
sel said  he  had  examined,  and  found 
to  he,  substantially,  the  same  with  our  act. 
In  the  case  of  Mun  v.  the  Commission  com* 
pany,  Ac.  (p)  it  was  decided,  that  the  true 
test  in  cases  upon  bills  and  notes,  wa» 
whether  the  bill  or  note  was  perfected,  before 
it  was  discounted  at  usurious  interest :  that 
as  it  is  settled,  that  a  bill  or  note  which 
is  free  from  usury,  in  its  concoction,  may 
be  sold  at  an  usurious  discount,  for  that  as 
it  was  free  from  usury  between  the  original 
parties,  noafter  transaction  can,  as  to  these 
parties,  invalidate  it ;  so,  it  is  equally  clear, 
that  if  a  bill  or  note  which  is  made  for  the 
purpose  of  raising  money  on  it,  is  discounted 
at  an  usurious  rate  of  interest,  and  where 
none  of  the  parties  whose  names  are  on  it,. 
can,  when  it  becomes  mature,  bring  a 
suit  upon  it,  provided  it  had  not  been  dis- 
counted, in  that  case  such  discounting 
would  be  usurious,  and  the  bill  void:  and 
that  if  a  bill  or  note  in  which  the  indorser 
has  no  interest,  but  merely  lent  his  name 
for  accommodation,  is  discounted  at  an 
usurious  rate  of  interest,  the  purchase 
thereof  is  void,  because  until  the  time  of  the 
purchase,  it  remained  a  mere  blank  piece 
of  paper.  This  is,  precisely,  the  predica- 
ment of  the  notes  before  us. 

In  the  case  of  Bennet  v.  Smith,  (q)  the 
principle  of  the  foregoing  decision  is  en- 
tirely recogtfiised  and  ratified  ;  because  a  note 
made  for  the  purpose  of  being  discounted,  at 
a  usurious  rate,  and  indorsed  for  the  accom- 
modation of  the  maker,  was  void  in  its 
original  formation,  and  it  was  held  that  it 
was  quite  immaterial  whether  the  purchaser 
knew  of  the  manner  in  which  the  notes 
were  made  or  not.  I  infer,  therefore,  that 
it  is  the  criterion  before  mentioned,  and 
not  his  knowledge,  which  decides  the  fate 
of  the  transaction. 

In  the  case  of  Jones  v.  Hake  (r)  where 
A.    made   his   note   payable   to    B. ;  which 


(o)  4  Mun.  406. 
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91  was   indorsed    by  him,    and  C.  *and 
D.,  and   sent   by   A.  to  a    broker   to 

raise  money  upon,  and  K.  bought  it  at  an 
usurious  rate  of  discount,  in  an  action  by 
«G.  this  note  was  held  to  be  usurious  and 
void.  It  was  held  by  the  court,  that  this 
note  was  indorsed  for  the  accommodation 
•of  A.  alone;  that  no  money  was  paid  there- 
for by  any  of  the  indorsers;  that  it  was  a 
contract  between  A.  by  his  agent,  (the 
broker,)  and  E.  who  lent  the  money,  and 
took  the  note  as  his  security;  that  the 
lender  K.  was  in  reality  the  first  holder  of 
the  note,  for  value,  or  who  could  sue  upon 
it ;  and  that  this  pretended  sale  was,  there- 
fore, a  shift  to  evade  the  provisions  of  the 
statute. 

This  case  seems  entirely  in  point  with 
the  case  befor«»  us.  I  am  unable  to 
•discover  even  a  scintilla  of  difference  be- 
tween them. 

Again ;  in  the  case  of  Wilkie  v.  Roose- 
velt (s)  where  A.  made  his  note  to  B.,  who 
indorsed  it  for  the  accommodation  of  A. 
and  A.  passed  it  by  means  of  a  broker  to 
-C.,  at  an  usurious  rate  of  discount,  it  was 
held,  that  although  the  note  was  indorsed  by 
B.  for  the  accommodation  of  A.,  it  passed 
immediately  from  A.  to  C,  and  that  the 
transaction  was  in  its  inception  usurious, 
•and  the  note  consequently  void.  It  was 
further  held  that  B.  was  merely  a  collateral 
security  for  the  accommodation  of  A.,  that 
he,  B.  paid  no  consideration  for  it,  but 
-that  it  passed  to  the  broker  to  be  discounted 
at  an  usurious  rate  of  interest,  and  when 
discounted,  it  passed  immediately  from  A. 
to  the  purchaser.  It  was  so  held,  I  presume, 
^n  the  further  principle,  that  a  note  which 
is  in  possession  of  a  man's  agent  is  still  in 
his  possession.  This  case  is  also  full  up  to 
the  very  point  before  us. 

If   gentlemen    are     more    fond  of   cases 

from  Westminster-Hall,  than  of  these  north- 

•ern    lights,    as    one   of    the    counsel    was 

pleased  to  term  them,  I  will  now  endeavour 

to  gratify  them. 

92  *In  the  case  of  Young  v.  Wright  in 
court  of  K.  B.  in   England,  (t)    where 

A.  drew  a  bill  of  exchange  on  B.,  payable 
in  three  months,  to  his  (A.*s)  order,  and 
A.  indorsed  it  to  C,  who  indorsed  it  to  the 
plaintiff;  and  A.  having  put  it  into  B.'s 
hands  for  whose  accommodation  it  was 
drawn,  and  D.  swore  that  he  was  in  the 
habit  of  discounting  bills  for  B.  at  an  usu- 
rious rate  of  discount,  and  had  agreed  to  get 
it  discounted  at  40  per  cent,  for  B.,  and 
that,  on  these  terms,  it  was  passed  to  E.,  it 
was  held  by  Lord  Ellenborough,  that  at  the 
time  the  bill  was  drawn  there  was  a  corrupt 
agreement  that  it  should  be  discounted  at 
usurious  interest,  by  which  it  was  vitiated, 
into   whose   hands,  soever,  it  should  come. 

In  principle  there  is  no  difference  between 
this  case,  and  those  first  cited,  or  the  case 
at  bar.  There  is  no  difference  between  the 
issue  of  a  note  which  is  preceded  by  an 
usurious  agreement,  and  one  whose  emana- 
tion is  coeval  with  such  agreement,  and 
forms  a  part  of  the  usurious  transaction. 

In  the  case  reported  1  Marshall's  Rep. 
210,    in    the   C.  B.  in  England,  it  was  held 


that  as  the  object  of  the  makers  of  the  note 
was  to  accommodate  the  payee,  he  (the 
payee)  could  not  have,  sued  them.  This 
accords  with  all  the  cases  before  cited,  and 
with  the  aforesaid  case  of  Norvel  v.  Hudsr- 
ins.  It  shews  that  a  note  indorsed  for  ac- 
commodation is  not  such  a  complete  and 
perfected  note,  as  would  avoid  the  objection 
of  the  statute,  under  the  distinction  I  have 
taken. 

In  full  accordance  with  the  foregoing 
decisions  in  both  their  branches  are  the 
opinions  of  the  elementary  writers  upon  the 
subject.  Thus  in  Ord(u)  it  is  held,  that 
where  a  note  is  originally  good,  no  usurious 
transaction  between  the  intermediate  par- 
ties can  affect  the  title  thereto  in  the  hands 
of-  a  bona  fide  holder;  and  again,  (p.  100) 
it  is  held  that  a  security  which  is  origi- 
nally valid,  cannot  be  avoided  by  a  sub- 
sequent usurious  contract.     So  on  the 

93  i^other  hand  it  is  held  (ib.   p.  92)  that 
a    contract  which   is  usurious   in  its 

inception  cannot  be  afterwards  rendered 
valid,  in  the  hands  of  a  bona  fide  indorsee, 
without  notice.  Every  thing  therefore, 
depends  upon  the  perfection  and  consum- 
mation of  the  note,  anterior  to  the  usurious 
transaction. 

I  have  said  that  although  the  appellee,  in 
the  case  before  us,  had  full  knowledge  of  the 
usurious  nature  of  the  transaction,  that 
know  lege  was  entirely  unimportant.  The 
case  of  Acklan  v.  Pearce  (v)  entirely  proves 
that  position.  In  that  case  a  bill  of  ex- 
change was  held  void  in  the  hands  of  a 
bona  fide  assignee,  it  being  drawn  in  con- 
sequence of  a  usurious  agreement,  although 
the  drawer  to  whose  use  it  was  made  pay- 
able, was  ignorant  of  such  agreement,  and 
the  court  held  that  if  the  bill  must  be  valid 
because  the  parties  to  it  cannot^ be  shewn 
to  have  had  notice  of  the  usurious  agree- 
ment, it  would  afford  an  easy  recipe,  to 
evade  the  provisions  of  the  statute.  The 
same  doctrine  is  entirely  held  in  the  case  of 
L/owe  V.  Waller,  (w) 

Nothing  now  said  by  me  conflicts,  in  the 
smallest  degree,  with  the  decision  of  this 
court  in  the  case  of  Hansborough  v.  Baylor. 
I  have  the  original  record  in  that  case,  now 
before  me.  By  that  record  it  appears,  to 
have  been  a  fair  and  naked  case,  of  a  sale 
of  bonds.  For  any  thing  appearing  in 
evidence,  in  that  case,  Rootes  may  have 
been,  as  Hansborough  swears,  he  believed 
him  to  be,  the  bona  fide  owner  of  Baylor's 
bonds.  Rootes  was  a  farmer,  and  not  a 
broker,  as  Mertens  was.  He  too  assigned 
the  bonds,  which  is  generally  done  by  the 
owner,  and  never  by  a  broker;  whereas 
Mertens  did  not  assign  the  notes,  in  the 
case  before  us.  Hansborough  also  swears 
(and  his  answer  is  corroborated  by  the  tes- 
timony,) that  he  did  not  treat  with  Rootes, 
as  the  agent  of  Baylor.  He  denies  that  he 
treated  with  him  for  a  loan,  and  asserted 
that    his  only  object  was    to  purchase 

94  the  bonds;  *and   he  expressly  denied, 
that  the  transaction   was  a  device,  to 

elude  the  provisions  of  the  act  of  usury.  In 
all  these  important  particulars,  that  case 
stands    strongly   contrasted  with   the   case 
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before  ns.  In  that  case  Hansborough  swore 
to  facts  whch  could  not  have  been  sworn 
to,  by  the  present  appellee.  It  is  not  shewn 
in  that  case,  that  Rootes  was  not  the  owner 
of  the  bonds;  that  they  passed  to  him  with- 
out consideration ;  or  that  the  transaction 
was  in  its  origin  invalid.  In  these  points 
also  the  two  cases  entirely  differ.  It  is  true 
that  Hansborough  admits,  that  he  was  in- 
formed that  Rootes  was  not  the  owner  of 
the  bonds,  after  the  time  of  his  purchase : 
but  this  information  may  have  been  erro- 
neous: and  it  is  not  established  to  be 
correct,  by  the  testimony.  That  case,  there- 
fore, being  one  of  a  simple  sale  of  bonds, 
as  far  as  appears  in  evidence,  decides  noth- 
ing as  to  the  case  before  us. 

The  single  circumstance  of  there  being 
an  excess  of  the  legal  interest  received  in 
this  case,  determines  the  contract  to  be 
usurious,  (x)  Again,  it  is  said,  that  inten- 
tionally taking  more  than  six  per  cent,  for 
the  use  of  money,  alone,  makes  the  contract 
usurious,  (ib.  88.)  This  doctrine  is  more 
emphatically  shewn  by  the  decision,  that 
where  more  than  six  per  centum  is  reserved, 
by  the  mistake  of  the  scrivener,  and  con- 
trary to  the  intention  of  the  party,  the  con- 
tract is  not  held  to  be  usurious,  (ib.  59.) 
In  such  case  the  exception  proves  the  rule. 
It  shews  that  although  there  must  be  a 
corrupt  intent  in  the  contracter  to  consti- 
tute usury, (ib.)  that  intent  is  inferred, 
from  the  single  fact,  that  more  than  legal 
interest  is  reserved.  Such  a  reservation, 
to  say  the  least,  throws  the  labouring  oar 
on  the  adverse  party;  it  throws  the  onus 
probandi  upon  the  appellee,  in  the  case 
before  us. 

Although,  therefore,  the  form  9f  the 
transaction,  in  the  case  before  us,  is  that 
of  a  sale  of  notes,  and  although  in  the  case 
of  *the  perfected  notes  of  one  man 
95  bona  fide  *held  by  another,  they  may 
be  sold  by  him,  at  any  rate  of  dis- 
count, when  considered  as  a  fair  and  insu- 
lated transaction,  the  latter  is  not  the  case 
in  the  present  instance,  and  the  form  of  its 
transaction  will  not  elude  the  provisions  of 
this  statute.  We  are  told  by  Lord  Mansiield 
in  the  aforesaid  case  of  Lowe  v.  Waller, 
that  the  real  question  in  cases  of  this  kind, 
is,  what  is  the  substanceof  the  transaction, 
and  not  what  is  its  form  and  colour.  He 
also  tells  us  that  where  the  substance  of  it 
is  a  borrowing  and  lending,  at  an  usurious 
interest,  the  wit  of  man  is  not  capable  of 
taking  the  case  out  of  the  operation  of  the 
statute.  We  cannot  **wink  so  hard*'  to 
borrow  another  expression  from  this  great 
judge,  as  not  to  see  that  the  substance  of 
this  case  (now  before  us)  was  to  borrow 
money  at  an  usurious  interest,  or  to  use 
the  language  of  the  broker  (Mertens)  ^*to 
raise  money  by  shaving  paper.** 

In  the  time  of  Lord  Mansfield  the  most 
usual  form  of  usury,  in  England,  was  by  a 
pretended  sale  of  goods,  (y)  the  most  usual 
form  here  is,  perhaps,  by  a  pretended  sale 
of  notes.  Formerly  we  are  told  by  the  same 
judge  (z)  when  one  mode  of  usury  which 
was  most  common  was  prohibited  by  a  stat- 
ute, it   put   the  usurers  upon  other  contriv- 


ances to  evade  the  statute,  and  he  adds 
that  experience  has  taught  the  legislature 
in  England,  in  their  modem  acts  upon  this 
subject,  not  to  specify  and  prohibit  particu- 
lar modes  of  usury,  because  that  only  led  to 
evasion,  but  the  better  way  was,  to  enact 
generally,  that  no  shift  or  device  should  en- 
able men  to  get  more  than  six  per  cent,  on  a 
loan.  The  same  idea  is  kept  up  in  Ord  (a) 
and  he  adds,  the  English  legislature  were 
on  this  ground  induced  to  use  the  more 
general  terms  **directly**  or  *4n directly*'  to 
prohibit  the  practice  of  usury.  The  words 
of  our  act  are  equally  general  and  compre- 
hensive. It  requires  only  the  atten- 
tion of  the  courts,  to  decide  what 
96  ^is  the  substance  of  the  transaction, 
to  look  beyond  the  mere  form  and  to 
further  the  policy  of  the  legislature.  The 
courts  ought  to  test  each  case  by  its  par- 
ticular circumstances,  under  that  general 
criterion  which  the  legislature  has  deemed 
it  best  to  establish,  instead  of  detailing  and 
prohibiting  particular  modes  of  usury. 

Acting  upon  this  principle,  I  cannot,  for 
a  moment,  doubt,  but  that  this  case  is, 
emphatically,  within  the  statute.  The  sub- 
stance of  the  transaction  is,  most  clearly, 
that  the  appellee  was  to  lend  to  H.  &  H.  the 
money  in  question,  for  a  considerable  time, 
which  they  promised,  (by  means  of  the 
notes  before  us)  to  repay  him  with  an  usu- 
rious and  an  exorbitant  interest.  The  fur- 
nishing the  appellee  with  explicit  evidence 
of  his  right,  under  the  contract,  cannot 
cleanse  that  contract  of  its  impurity.  We 
have  undoubtedly  gone  far  enough  in  sanc- 
tioning the  sales  of  the  consummated  notes 
of  others,  bona  fide  held  by  the  seller,  at 
an  usurious  rate  of  discount.  This,  it  must 
be  confessed,  is  a  sufficiently  fruitful  source 
of  usury.  I  again  beg  it  may  be  distinctly 
understood,  that  I  do  not  now  mean  to  touch 
that  question.  That  question  is  not  new, 
and,  perhaps,  may  not  be  considered  open. 
I  will  not,  however,  go  further  and  permit 
a  man  to  sell,  not  his  own  note,  for  a  note 
pre-supposes  a  real  payee,  as  well  as  a 
drawer,  but  his  own  blank  paper  at  an  ille- 
gal rate  of  discount.  I  will  not,  by  this 
means,  disrobe  the  consideration  on  which 
it  is  granted,  of  its  usurious  taint,  and  re- 
peal pro  tanto  the  act  of  usury.  If  an 
infamous  transaction  is  not  merged  and 
purified  by  giving  a  bond  upon  it,  which, 
generally,  in  itself,  supports  a  good  consid- 
eration, far  less  is  it,  when  only  a  note  is 
given  as  an  evidence  of  that  contract.  In 
all  cases  of  bills  or  notes,  their  considera- 
tion must  be  shewn  to  be  good,  save  only, 
in  the  case  of  bills  of  exchange,  when  they 
have  passed  into  hands  other  than 
97  those  of  *the  original  parties  thereto. 
(b)  As  to  the  appellee,  he  must  shew 
that  the  consideration  on  which  the  notes  in 
question  were  founded,  was  not  liable  to 
objection :  the  converse  of  this  is  however* 
shewn,  on  the  part  of  the  appellant.  Unaer 
the  form  of  selling  a  man*s  own  notes,  I 
will  not  legalise  a  contract,  whereby  in 
substance,  for  101.  now  received,  he  is  to 
pay  201.  at  the  end  of  six  months ;  and  that 
too,  out  of  his  own  coffers.     The  proposition 


(x)  Ord  47. 

(y)  'Doug.  710,  Lowe  v.  Waller. 

(z)  Ibid. 


(a)  P.  68. 

(b)  Chltty  10. 
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is  monstrous,  and  cannot  for  a  moment 
be  entertained,  by  those  who  disclaim  the 
power  to  repeal  an  act  of  the  legislature. 
There  could  be  no  objection  to  my  granting 
my  note  for  201.  for  the  101.  received  as 
aforesaid,  did  not  the  grant  carry  with 
it,  the  right  to  receive  the  money;  to 
receive  more  than  the  sum  lent,  with  an 
interest  at  the  rate  of  six  per  centum  per 
annum.  There  would  be  no  objection  to 
the  transfer,  if  it  carried  with  it  the  paper 
and  the  paper  only. 

When  I  formerly  gave  an  opinion  in  this 
case,  I  signified  my  willingness,  in  the 
spirit  of  accommodation  to  the  other  judges, 
to  consent  to  an  issue  to  try  the  question. 
That  overture  was  not  accepted  by  them, 
and  I  now,  explicitly,  withdraw  it.  I  can-, 
not  now  consent  to  such  an  issue;  because 
it  is  proved  to  my  conception,  as  clearly  as 
human  testimony  can  do  it,  that  the  trans- 
action in  question,  both  in  its  origin  and 
consummation  was  founded  in  usury.  It  is 
equally  clearly  proved,  that  this  was  known 
to  the  appellee,  the  chief  actor.and  mover  in 
the  business :  but  it  is  wholly  unimportant 
as  aforesaid,  whether  he  had  that  knowl- 
edge or  not.  My  opinion  therefore,  is,  to 
reverse  the  decree,  and  render  one  pursuant 
to  the  prayer  of  the  bill.  The  appellee,  in 
my  judgment,  should  be  made  to  disgorge 
his  illegal  and  iniquitous  gains,  and  re- 
ceive only  his  principal  money,  which  is 
secured  to  him  ,by  the  express  provisions  oi 
the     statute.      That,     however,      is     not 

the    opinion    of    the     other     judges. 
98        ^Their     opnion    is,    that   the    decree 

dismissing  the  bill  should  be  affirmed ; 
and  it  is  to  be  affirmed  accordingly. 


Long  V.  Colston.* 

June,  1820. 

Covenants— To  Make  Deed— Performance  Case  at  Bar. 
— L.  covenanted  with  C.  "to  make  over  by  deed  of 
bargain  and  sale,  certain  lands  In  Ensrland,  and 
tbatL.'s  wife  should  annex  such  covenants  and 
warranties  as  would  ultimately  assure  the  prem- 
ises to  C.:"  in  consideration  of  which,  C.  cov- 
enanted to  convey  other  lands  in  the  U.  S.  to  L. 
The  execution  of  a  deed  of  bargain  and  sale  by  L. 
and  wife,  with  her  privy  examination  and  relin- 

?iui8hmentof  dower  in  Vlrsrlnia.  is  such  a  per- 
ormance  by  L.,  as  entitles  him  to  an  action 
affainst  C.  for  refusinff  to  convey  the  lands  in  the 
U.S. 
C.  having  bound  himself  to  pay  120.000  in  money  and 
lands,  for  the  lands  in  Ensrland,  will  be  entitled 
to  relief  for  any  deficiency  in  their  value,  short  of 
that  sum. 

This  is  a  declaration  in  covenant,  contain- 
ing two  counts.  The  1st  sets  forth,  that 
Long  and  Colston  on  the  8th  July  1797, 
entered  into  a  covenant  which  recited,  that 
Chilcott  Symmes  of  G.  Britain,  on  the  24th 
June  1742,  devised  certain  lands,  &c.,  to 
Richard  Chichester  in  fee;  that  Richard 
Chichester  devised  them  to  his  son  John ; 
that  John  Chichester  died  under  age,  leaving 
a  daughter,  (Mary)  his  only  child,  who  mar- 
ried Burgess  Ball:  and  died,  leaving  two 
children,  a  son  named  Burgess,  and  a  daugh- 
ter called  Elizabeth.  Burgess  Ball  the 
younger,  heir  to  Mary  Ball,  "died  in  1790, 
under  age,  and  without  issue ;  whereby  the 
lands  in    Dorset   and   Devonshire    in    Bng- 


*The  principal  case  was  cited  in  Tunstall  v.  Pol- 
lard. 11  Leigh  28. 


land,  (which  were  the  subject  of  the  con- 
tract between  Long  and  Colston)  became 
vested  in  Elizabeth  B.  Ball,  at  the  death  of 
her  father,  who  was  tenant  by  the  courtesy. 
Elizabeth  B.  Ball  married  Armistead 

99  *Long  the  plaintiff.     The   lands   had 
been  sold,  and  the  proceeds  vested  in 

English  funds,  by  act  of  Parliament.  The 
covenant  witnessed,  that  Long  and  wife, 
should  on  or  before  the  31st  July  1797,  make 
over,  by  deed  of  bargain  and  sale  to  Col- 
ston, all  the  lands,  tenements,  &c.  aforesaid 
in  Devonshire,  Dorset  and  the  town  of 
Exeter,  or  the  proceeds  thereof,  vested  in 
the  English  funds;  and  that  Long  and 
wife  should  annex  all  such  covenants  and 
warranties,  as  would  ultimately  assure  the 
premises  to  the  said  Colston.  Colston  in 
consideration  of  this  covenant  on  the  part 
of  Long,  bound  himself  to  pay  the  sum  of 
$20,000  upon  the  execution  of  the  convey- 
ance aforesaid,  payable  in  $5000  cash,  and 
$15,000  in  Kentucky  lands,  and  other  lands 
in  the  north  western  territory,  to  be  selected 
from  a  schedule  at  the  price  of  S2  per  acre : 
for  which  Colston  was  to  make  all  neces- 
sary conveyances.  The  declaration  then 
averred,  that  Long  and  wife  executed  and 
delivered  to  Colston,  on  the  8th  July  1797, 
an  indenture  of  bargain  and  sale,  by 
which  deed,  and  the  privy  examination  of 
the  wife  in  Culpeper,  she  released  her 
dower ;  and  both  Long  and  wife  made  over 
by  deed  of  bargain  and  sale,  &c.,  the  lands 
in  Dorset,  Devonshire  and  Exeter,  or  the 
proceeds  in  the  English  funds  to  Colston 
and  his  heirs,  according  to  the  true  intent 
of  the  covenant:  and  that  the  wife  did 
annex  all  such  covenants  and  warranties  as 
would  ultimately  assure  the  premises,  &c. 
The  declaration  farther  averred,  that  after 
the  execution  of  this  indenture.  Long  had 
selected  from  the  schedule  of  lands,  a  cer- 
tain number  of  acres  (of  which  the  defend- 
ant had  notice, )  and  demanded  a  conveyance 
of  them  from  Colston ;  which  Colston  re- 
fused to  make,  and  so  had  broken  his  cove- 
nant. 

The  2d  count  contained  the  same  recital, 
with  an  averment,  that  Long  did  execute 
to  Colston,  the  deed  of  bargain  and  sale, 
transfer  and  assignment,  with  the  covenants 
and  warranties  mentioned,  (omitting  the 
privy   examination)    according  to  the 

100  true  intent  and  meaning  *of  the  cov- 
enant ;  and  demanded  the  conveyance 

of  the  western  lands  by  Colston,  which  he 
had  refused,  and  so  had  broken  his  covenant, 
to  the  plaintiff's  damage,  &c. 

The  defendant  craved  oyer  of  the  cove- 
nant and  deed ;  and  to  the  first  count  of  the 
declaration  filed  eleven  several  special- 
pleas,  which  in  substance  were:  That  the 
defendant  had  performed  his  covenants, 
and  protesting  that  the  plaintiff  had  not 
performed  his,  and  that  all  the  interest  of 
Elizabeth  Long  in  the  lands,  &c.,  did  not 
pass  by  the  deed  of  bargain  and  sale, 
averred,  that  at  the  time  of  executing  the 
original  conveyance,  part  of  the  property 
mentioned  in  the  covenant  was  real  estate 
lying  in  England,  vested  in  Mrs.  Long  a 
feme  covert,  which  could  be  conveyed,  only 
by  a  fine  levied  by  Mrs.  Long;  or  by  a 
privy  examination  before  the  Lord  Chan- 
cellor, or  some  other  Judge.     That  part  of 
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the  land  which  was  the  subject  of  the  con- 
tract, had  by  act  of  Parliament  been  sold 
for  the  payment  of  legacies,  &c.,  and  the 
surplus,  had  by  the  same  act,  been  ordered 
to  be  reinvested  in  lands.  Which  money 
thus  ordered  to  be  converted  into  land,  was 
also  assignable  only  by  special  methods, 
appointed  by  the  laws  of  Enfi^land.  That 
a  privy  examination  in  England  was  neces- 
sary to  pass  Mrs.  L/ong*s  title.  That  being 
a  married  woman  at  the  time  of  executing 
the  covenant,  she  was  by  the  law  of  Eng- 
land incapable  of  making  a  contract,  and 
the  covenant  and  warranty  were  as  to  her 
and  her  heirs  void ;  therefore  I^ong  had  not 
performed  his  covenant,  which  was  prece- 
dent to  the  defendants.  And  lastly,  that  the 
defendant  executed  his  bond  (with  Henry 
Lee  as  surety)  to  the  defendant,  which  he 
had  accepted ;  to  which  bond  there  is  a  con- 
dition annexed,  stipulating,  that  for  the 
entire  value  of  the  said  lands  in  sterling 
money,  the  defendant  should  pay  to  the 
plaintiff,  only  one  pound  current  money, 
for  each  pound  sterling ;  and  the  defendant 
averred,  that  the  value  of  the  lands,  &c.  in 
sterling   money,  was  less  than  21001. 

101  current     money    of    Virginia.     *And 
farther   the  defendant  averred,   that 

before  tne  demand  by  the  plaintiff,  he  had 
paid  him  15001.  current  money;  and  con- 
veyed to  him  1000  acres  of  land  contained 
in  the  schedule,  at  $2  per  acre,  amounting 
to  6001.  on  account  of  the  said  contract; 
which  exceeded  the  value  of  the  lands  cov- 
enanted to  be  conveyed  by  Long,  and  so 
had  performed  his  covenant. 

There  were  eleven  special  pleas  to  the 
second  count,  which  (except  the  10th)  were 
the  same  in  substance  with  those  to  the 
first  count. 

The  10th  plea  to  the  second  count,  averred 
in  addition  to  that  filed  to  the  first  count, 
that  the  value  of  the  lands,  &c.  in  Eng- 
land, had  been  ascertained  by  decrees  in 
Chancery,  and  was  less  than  21001.  which 
had  been  paid  to  Long;  and  therefore  the 
defendant  had  performed  his  covenant. 

The  plaintiff  protesting,  that  he  had 
^rformed  his  covenant,  and  that  all  Mrs. 
Long's  right  passed  by  the  deed ;  replied 
to  the  1st  plea,  that  the  defendant  had  not 
performed  his  covenant,  and  concluded  to 
the  country.  To  all  the  other  pleas  the 
plaintiff  demurred,  and  craved  oyer  of  the 
bond  mentioned  in  the  tenth  plea. 

The  defendant  joined  in  the  issue  of  fact 
tendered  to  the  first  plea,  and  joined  in  the 
demurrers. 

To  the  pleas  to  the  second  count,  the 
plaintiff  after  protesting  that  he  had  per- 
formed his  covenants,  and  that  the  estate 
of  himself  and  wife  in  the  English  lands, 
&c.,  did  pass  by  the  indenture  and  privy 
examination ;  that  he  had  done  every  thing 
required  of  him  by  the  covenant,  to  entitle 
him  to  recover ;  that  there  was  no  final  de- 
cree of  the  Chancery  of  England,  ascer- 
taining the  value  of  the  English  estate  in 
sterling  money,  according  to  the  covenant ; 
and  concluded  to  the  country.  To  the  gen- 
eral replications,  that  the  plaintiff  had 
performed  his  covenants,  and  that  the  de- 
fendant had  not,  the  defendant  joined  the 
issue  tendered. 

102  *To  the  several   applications  of  the 


plaintiff,  that  the  property  in  England 
did  pass  to  Colston  by  the  conveyance  men- 
tioned in  the  second  count;  that  there  had 
been  no  final  decree  in  the  English  Chan- 
cery ascertaining  the  sterling  value  of  the 
English  estate;  according  to  the  true 
meaning  of  the  covenant,  the  defendant 
demurred. 

The  questions  of  law  arising  on  the  de- 
murrers to  the  first  count,  were  adjudged 
for  the  plaintiff:  and  those  on  the  demurrers 
to  the  plaintiff's  replications  to  the  defend- 
ant's pleas  to  the  second  count,  were  ad- 
judged for  the  defendant,  the  court  beings 
of  opinion  the  second  count  was  bad. 

The  defendant  then  moved  the  court,  to 
admit  him  to  plead  other  pleas ;  the  motion 
,was  continued  to  the  next  term ;  when  the 
court  allowed  the  defendant  to  plead,  that 
Long  and  wife  did  not  on  the  8th  July  1797 
or  at  any  time  before  31st  July  1797,  make 
over  by  deed  of  bargain  and  sale,  transfer 
and  assignment,  all  the  lands  and  tene- 
ments aforesaid,  or  the  proceeds  thereof » 
vested  in  the  funds  of  England ;  and  that 
they  did  not  by  deed  as  aforesaid,  bargain 
and  sell,  transfer  and  assign,  all  their 
right  and  interest  in  the  premises,  to  the 
defendant  and  his  heirs,  against  the  claims 
of  them  the  said  Long  and  wife,  and  their 
heirs,  with  such  covenants  and  warranties 
annexed,  as  would  ultimately  assure  the 
premises  to  the  defendant,  &c.,  but  failed 
so  to  do,  contrary  to  the  tenor  of  the  cove- 
nant, &c. 

The  plaintiff  replied,  that  he  and  his 
wife  did  on  the  8th  July  1797  execute  a  deed 
of  bargain  and  sale :  and  that  on  the  l7th 
July  1797,  Elizabeth  Long,  by  her  privy 
examination,  &c.,  in  Culpeper,  relinquished 
her  dower  in  the  premises ;  which  deed  and 
privy  examinations,  as  set  forth  in  the  dec- 
laration, were  a  deed  of  transfer  and 
assignment,  within  the  meaning  of  the 
covenant,  and  a  performance  by  Sie  plain- 
tiff;  he  concluded  to   the   country,  and    the 

defendant  joined. 
103         *The   Jury  found  a  verdict  for  the 
defendant,    who   had  judgment.     But 
the  plaintiff  filed  two  bills  of  exceptions  in 
the  progress  of  the  cause. 

The  first  stated,  that  the  plaintiff  gave 
in  evidence  the  original  covenant  in  the 
declaration  mentioned;  the  copy  of  the  in- 
denture of  the  bargain  and  sale  by  Long 
and  wife ;  the  certificate  of  the  acknowledg- 
ment in  court  of  the  execution  of  the  said 
indenture  by  the  plaintiff;  and  of  the  privy 
examination  of  Mrs.  Long  to  the  deed; 
together  with  her  acknowledgment  of  its 
execution  in  court ;  and  the  delivery  by 
both  of  them,  prior  to  the  31st  July  1797. 
The  plaintiff  also  gave  in  evidence  the  bond 
by  Colston  and  his  surety,  Lee;  a  power  of 
attorney  from  himself  and  wife  to  the 
defendant ;  with  a  certificate  of  her  privy 
examination  to  it,  executed  before  31st  July 
1797.  All  of  which  writings,  were  spread 
upon  the  record.  And  then  the  plaintiff 
moved  the  court  to  instruct  the  jury,  that 
according  to  the  true  construction  of  the 
covenant,  the  execution  and  delivery  of  the 
deed  of  bargain  and  sale,  with  the  war- 
ranty, and  privy  examination,  and  the  ac- 
ceptance of  the  deed,  by  the  defendant,  was 
a  performance  of  the  condition  on  the   part 
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of  the '  plaintiff ,  which  entitled  him  to 
recover;  on  proving  a  selection  of  the  lands 
in  the  schedule,  and  a  refusal  on  the  part 
of  the  defendant  to  convey.  The  court 
refused  the  instruction,  and  the  plaintiff 
excepted. 

The  second  bill  of  exceptions  stated,  that 
the  defendant  having  offered  certain  depo- 
sitions, to  prove  that  the  wife  of  Burgess 
Ball  the  elder,  died  in  1775  during  the  life 
of  her  husband,  leaving  two  children.  Bur- 
gess Ball  jun.  and  Elizabeth  th^  plaintiff's 
wife;  that  Burgess  Ball  the  son  died  in  1793, 
and  his  father  died  in  1801.  That  Elizabeth 
the  plaintiff's  wife,  died  in  1806.  Where- 
upon the  plaintiff  moved  the  court,  to  in- 
struct the  Jury,  that  the  deed  of  bargain 
and  sale,  with  the  privj  examination, 
passed  to  the  defendant  such  an  estate  in 
the  premises,  or  in  some  part  of 
104  them,  as  entitled  the  plaintiff  *to  his 
action,  upon  proving  a  demand  of  a 
conveyance  of  the  western  lands,  and  a  re- 
fusal by  the  defendant  to  convey  which 
were  admitted.  The  court  refused  this 
instruction  also,  and  the  plaintiff  excepted. 

The  plaintiff  appealed  from  the  judgment 
of  the  General  court,  where  this  cause  was 
tried  by  consent  of  parties. 

It  was  argued  in  the  court  of  appeals  by 
Tazewell  and  Wickham  for  the  appellee; 
and  by  Jones  (of  Washington)  and  Stanard 
for'  the  appellant.  The  Reporter  regrets 
extremely,  that  no  reporter  was  appointed 
at  the  time  of  the  argument,  and  conse- 
quently he  cannot  give  to  the  profession 
even  a  sketch  of  the  profound  and  compre- 
hensive views  taken  of  the  cause  by  either 
counsel. 

By  the  court.*  The  court  is  of  opinion, 
that  upon  the  true  construction  of  the  cove- 
nant upon  which  this  suit  is  brought,  the 
appellant  was  entitled,  on  the  facts  set 
forth  in  the  bill  of  exceptions,  to  this 
action  against  the  appellee;  and  that  his 
recovery  in  this  action  cannot,  in  any 
manner  be  affected  by  a  regard  to  what  may 
be  the  value  of  the  estates  in  England,  the 
appellee  being  bound  immediately  on  the 
execution  of  ihe  deed,  as  contemplated  in 
the  covenant,  to  pay  the  S5000  in  cash,  and 
$15,000  in  lands  at  the  price  of  $2  per  acre, 
as  stipulated  in  the  covenant,  whatever 
may  be  the  real  value  of  the  estates  in 
England.  As  to  the  objection  on  the  part 
of  the  appellee,  that  this  action  did  not  lie 
until  the  title  to  the  English  estate  was 
conveyed  by  iheans  of  fine  and  recovery, 
according  to  what  is  alleged  to  be  requisite 
by  the  laws  of  England  to  pass  the  estates 
aforesaid :  that  objection  is  equally  repro- 
bated by  the  terms  of  the  covenant  itself; 
by  the  cotemporaneous  exposition  of  the 
parties  in  relation  thereto;  and  by  the 
delay  of  the  appellee  for  so  ^reat  a  length 
of  time,  to  take  the  objection  afore- 
said. 
105  *But  while  the  court  is   of  opinion 

that  the  recovery  of  the  appellant  in 
this  action,  is  not  to  be  delayed  for  the 
final  adjustment  of  the  estates  in  England, 
and  that  the  amount  of  the  recovery  in  this 
action,  cannot  be  at  all  affected  by  what 
may    be   the   value   of  the  said  estates,  yet 


*BaooKK  absent. 


the  court  for  the  satisfaction  of  the  par- 
ties, expresses  its  opinion  to  be,  that  if  it 
shall  appear  on  the  final  adjustment  of  the 
said  estates,  that  the  value  thereof  is  less 
than  $20,000,  the  appellee  will  be  entitled 
to  relief  for  such  deficiency  ;  the  court  be- 
ing of  opinion  that  the  $20,000  aforesaid  was 
only  intended  as  an  advance,  subject  to  the 
final  adjustment  of  the  value  of  the  said 
estates,  and  not  as  a  gross  sum  intended  to 
be  given  therefor. 

The  judgment  of  the  General  court  is 
therefore  to  be  reversed,  and  the  cause  to 
be  remanded  for  a  new  trial,  on  which  the  in- 
structions formerly  refused,  are  to  be  given 
if  required.  

Lyons  v.  Brown.* 

Jane.  1820. 

Deed*  CoBrtruction— -C—c  at  Bar.— A  deed  conveyed 
lands  (ezceptlnff  several  prizes  drawn  by  fortu- 
nate adventurers  in  the  maker's  lottery.)  a  prize 
drawn  by  a  ticket  proved  to  have  been  delivered 
to  one  of  the  trustees  and  superintendants  of  the 
lottery,  without  its  appearing  whether  the  ticket 
was  sold  or  not.  is  within  the  exception.    [Quaere.] 

The  heirs  of  Peter  Lyons,  who  was  sur- 
viving trustee  of  William  Byrd,  brought 
ejectment  for  lot  No.  547,  in  the  city  of 
Richmond.  At  the  trial,  the  lessors  gave 
in  evidence  the  following  documents  and 
facts.      A   deed   from   William  Byrd  dated 

18th     September      1756,      to       Peter 
106      ^Randolph,     John     Robinson,     John 

Page,  Presley  Thornton,  Charles 
Carter,  Peyton  Randolph,  and  Charles  Turn- 
bull;  conveying  to  them,  all  his  (Byrd's) « 
lands  in  Chesterfield,  Henrico,  &c.  in  trust, 
for  the  support  of  his  family,  and  payment 
of  his  debts ;  with  power  to  sell  and  convey 
any  of  the  lands  in  Chesterfield  or  Henrico. 
Also  a  deed  dated  4th  May  1770,  from  Wil- 
liam Byrd,  and  the  surviving  trustees  of 
the  former  deed,  to  Edmund  Pendleton,  and 
Peter  Lyons;  conveying  to  them  all  the 
land  in  Chesterfield  and  Henrico,  which  had 
been  conveyed  by  the  deed  of  1756,  and 
which  remained  unsold,  and  which  they 
*^havenowa  right  by  virtue  of  the  said 
deed  to  sell,  (except  the  several  prizes 
drawn  by  fortunate  adventurers  in  the  said 
Byrd's  lottery")  in  trust,  to  secure  the 
payment  of  certain  debts.  The  lottery  here 
mentioned  was  proved  to  have  been  drawn 
in  conformity  to  the  scheme  promulgated 
by  Byrd ;  by  which,  he  proposed  to  dispose 
of  the  ^Mand  and  tenements  under-men- 
tioned, being  the  entire  towns  of  Rocky 
Ridge,  and  Shockoe;"  then  followed  a 
schedule.  The  lottery  was  advertised  to  be 
drawn  in  June  1768;  it  was  not  drawn 
however,  until  November  1768.  It  was 
farther  proved,  that  the  ticket  No.  1%3 
drew  prize  No.  547,  the  lot  in  controversy. 
That  this  ticket  with  a  number  of  others 
was  delivered  to  John  Page,  one  of  the 
trustees  in  the  deed  ot  1756,  and  a  trustee 
particularly  named  to  superintend  with 
others,  the  drawing  of  the  lottery,  and  of 
whom  it  was  advertised,  tickets  were  to 
be  purchased ;  but  whether  Page  sold  this 
ticket,  or  returned  it  to  Byrd,  did  not  ap- 
pear. It  was  further  proved,  that  a  number 
of  lots  in  Richmond,  on  the  eastern  side  of 
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Shockoe  creek,  conveyed  to  the  trustees  by 
the  deed  of  1756,  were  not  included  in  the 
lottery. 

Upon  this  evidence,  the  court   on  motion 

of  the  defendant,  instructed   the  Jury,  that 

even    if    the   ticket   No.  1963  was    returned 

unsold  and  held  by   Byrd,  or  his  trustees, 

at  the  time  of  drawing  the  lottery,  the 

107  prize  drawn  by  it,  *was  not  conveyed 
to    Pendleton   and  Lyons  by  the  deed 

of  1770 ;  because  prizes  drawn  by  fortunate 
adventurers  in  the  lottery  were  expressly 
excluded  from  that  deed.  The  jury  found 
for  the  defendants,  who  had  judgment, 
and  the  lessors  of  the  plaintiff  appealed. 

The  court  consisting  of  Roane,  Brooke, 
Cabell,  and  Coalter,  were  divided  in  opin- 
ion. Roane  and  Brooke  being  of  opinion  to 
affirm  the  judgment,  and  Cabell  and  Coalter 
for  reversing  it,  so  the  judgment  stood 
affirmed. 

COALTER,  Judge. 

In  the  year  1756,  William  Byrd,  being 
about  to  leave  this  colony,  and  being  much 
in  debt,  for  the  purpose  of  providing  a 
fund  to  maintain  himself  and  family,  and 
to  pay  his  debts,  conveyed  to  Peter  Ran- 
dolph, John  Robinson,  John  Page,  Presley 
Thornton,  Charles  Carter,  Peyton  Randolph 
and  Charles  Tumbull  all  his  plantations, 
lands  and  tenements,  lying  in  the  counties 
of  Chesterfield,  Henrico,  Lunenburg,  and 
Halifax;  together  with  negroes,  stock,  &c. 
to  receive  the  profits,  or  to  sell,  mortgage, 
or  otherwise  dispose  of  the  said  property, 
.  for  the  purposes  aforesaid.  The  trustees, 
by  virtue  of  the  power  thus  vested  in  them, 
did,  in  the  absence  of  said  Byrd,  sell  con- 
siderable portions  of  this  property,  as 
appears  by  the  recital  in  another  deed  here- 
after mentioned. 

On  the  return  of  said  Byrd  to  this 
country,  to  wit,  sometime  prior  to  June 
1768,  but  how  long  does  not  appear,  it  was 
deemed  advisable  to  sell  a  part  of  this 
property  by  way  of  lottery;  and  a  scheme 
was  published,  signed  by  William  Byrd, 
which  is  designateo,  ^*a  scheme  for  dispos- 
ing by  way  of  lottery,  of  the  lands  and 
tenements  under-mentioned,  being,  the  en- 
tire towns  of  Rocky  Ridge,  now  Manches- 
ter, and  Shockoe,  now  a  part  of  Richmond ; 
lying  at  the  falls  of  James  River,  and  the 
lands  thereto  adjoining."  By  this  scheme 
a  great  many  improved  lots  and  tene- 

108  ments  on  both  sides  of  the  river,  *are 
designated   as   large   prizes,  many  of 

them  very  valuable;  together  with  10,000 
acres  of  unimproved  land,  laid  off,  in  lots 
of  100  acres  each,  as  also  sundry  valuable 
islands,  fisheries  &c.  The  other  prizes  were 
half  acre  lots  estimated  at  251.  each. — The 
whole  property  being  estimated  at  56,7%1. 
The  number  of  prizes  were  839,  and  of 
blanks  9161,  making  10,000  tickets.  The 
price  of  the  tickets  does  not  appear.  The 
scheme  says,  the  lottery  will  be  drawn  in 
June  1768,  under  the  management  and  direc- 
tion of  Presley  Thornton,  Peyton  Randolph, 
John  Page,  Charles  Carter,  and  Charles 
TurnbuU,  trustees  for  the  same,  who  will 
execute  conveyances  for  the  prizes  drawn 
by  the  fortunate  adventurers  in  the  lottery. 
Tickets  to  be  had  of  the  trustees,  also  of 
Col.    Arch'd.    Cary,    John   Wayles,  and  the 


subscriber.  The  lottery  was  drawn  in  No- 
vember 1768. 

After  the  drawing  of  this  lottery,  to  wit, 
on  the  4th  of  May  1770,  a  deed  was  executed 
by  William  Byrd,  John  Page,  Peyton  Ran- 
dolph, Charles  Carter,  and  Charles  Tumbull, 
surviving  trustees  of  the  one  part;  and 
Bdmund  Pendleton,  and  Peter  Lyons,  sur- 
viving administrators  of  John  Robinson, 
of  the  other,  whereby  the  former,  after  re- 
citing the  above  deed,  and  that  the  trustees 
did  in  consequence  of  said  trust,  and  in  the 
absence  of  said  Byrd,  receive  the  rents  and 
profits  of  his  estate,  and  did  apply  the  same 
towards  the  discharging  of  his  debts,  but 
finding  that  the  debts  could  not  be  paidt 
thereby,  they  sold  considerable  parts  of  his 
lands,  slaves,  and  stock  lying  in  Halifax, 
Chesterfield,  and  Henrico,  and  in  order  to 
save  the  residue  of  his  estate,  did  advance 
considerable  sums,  and  entered  into  large 
suretyships,  &c. ;  and  particularly,  that  the 
said  John  Robinson  did  advance  several  sums 
of  money  which  remained  due,  at  his  death, 
to  the  amount  of  $20,000  or  thereabouts; 
of  which  his  administrators  demand  pay- 
ment, and  that  the  residue  of  said  Byrd's 
estate  should  be  sold  to  I'aise  it,  they,  the 
said  first  named  parties  conveyed  to 
109  said  Pendleton  and  *Lyons  all  that 
tract  of  land  on  James  River,  near  the 
falls,  in  Chesterfield,  containing  acres, 

more  or  less,  and  all  the  other  lands,  tene- 
ments, lots  and  messuages  lying  in  the  said 
county  of  Chesterfield,  and  in  the  county  of 
Henrico,  belonging  to  said  Byrd,  or  to  the 
said  trustees,  and  all  other  the  lands,  slaves, 
&c.  comprised  in  the  said  deed  of  trust,  not 
before  sold  by  the  trustees,  or  either  of  them, 
and  which  they  have  now  a  right,  by  virtue 
of  said  deed,  to  sell  and  convey,  except  the 
several  prizes  drawn  by  the  fortunate  ad- 
venturers in  the  said  William  Byrd's  lot- 
tery.— In  trust  to  be  sold,  Ac.  if  the  money 
shall  not  be  paid  on  or  before  the  10th  dav 
of  December  next  following,  and  if  paid,  the 
estate  to  be  revested  in  the  trustees  in  the 
same  manner  as  if  this  deed  had  not  been 
made,  &c. 

It  was  proved,  that  the  property  conveyed 
in  the  above  mentioned  scheme  was  a  part 
of  the  property  conveyed  to  the  trustees,  in 
the  first  deed  above-mentioned,  and  that  the 
ticket  1963,  in  that  lottery,  drew  the  lot  547, 
which  is  the  subject  of  controversy,  and  is 
described  in  the  declaration  as  lying  on 
Shockoe  Hill.  It  was  also  proved,  that  the 
said  ticket  was  delivered  to  John  Page,  one 
of  Byrd's  trustees,  together  with  a  number 
of  other  tickets,  being  a  quire  of  tickets 
from  1729  to  2004  (amounting  to  275  tickets,) 
as  were  other  quires  of  tickets  to  others  of 
his  said  trustees,  but  whether  the  said  ticket 
was  ever  sold  by  the  said  Page  to  any 
other  person,  or  returned  to  the  said  Byrd  or 
to  his  trustees,  did  not  appear  by  any  direct 
testimony.  It  was  likewise  in  proof,  that  a 
number  of  lots  in  the  town  of  Richmond, 
on  the  eastern  side  of  Shockoe  Creek  in 
Henrico,  which  had  been  conveyed  by  Byrd 
to  his  trustees  by  the  deed  of  1756,  were  nut 
included  in  the  lottery,  and  were  still  held 
by  the  trustees  at  the  time  of  drawing  the 
lottery,  and  of  the  execution  of  the  deed  to 
Pendleton  and  Lyons. 

Whereupon    the   court,    upon    motion    of 
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the  defendant,  instructed  the'  jury, 
'  'That  even  if  the  said  ticket  No. 
110  *1963  was  returned  unsold,  and  held 
by  the  said  Byrd  or  his  trustees  at 
the  time  of  drawing  the  lottery  aforesaid, 
yet  that  the  prize  which  was  drawn  to  its 
number,  by  whomsoever  the  ticket  was  held, 
and  whether  sold  or  not,  was  not  coavcyed 
by  the  said  deed  to  Pendleton  and  Lyons, 
administrators  of  Robinson,  being  expressly 
excepted  out  of  said  deed  to  them,  by  the 
clause  of  that  deed,  which  excepts  prizes 
drawn  by  fortunate  adventurers  in  the  said 
lottery."  The  question  now  before  us  is 
whether  this  instruction  be  correct. 

Its  propriety  is  maintained  on  various 
grounds.  First,  It  is  said  to  be  a  legal 
presumption  from  which  the  court  itself  can 
and  must  infer  the  fact,  that  all  the  tickets 
were  sold,  and  consequently  that  the  court 
had  a  right  to  instruct  the  Jury,  that  what- 
ever might  be  their  opinion  as  to  that  fact 
on  the  evidence  before  them,  yet  the  legal 
conclusion  being,  that  all  the  tickets  were 
sold,  and  consequently  that  every  prize  was 
drawn  by  some  fortunate  adventurer,  no 
part  of  the  land  embraced  in  the  scheme 
passed ;  in  other  words,  that  such  legal  con- 
sequence is  paramount  to  any  proof  of  the 
actual  state  of  the  fact  which  the  plaintiff 
might  offer,  and  that  the  court  have  the 
exclusive  right  to  infer  the  fact,  and  by  its 
instruction  as  to  the  law  arising  therefrom, 
withdraw  the  fact  as  well  as  the  law  from 
the  Jury. 

Second,  And  which  seems  to  me  to  be  the 
real  opinion  of  the  court ;  that  even  if  the 
Jury  had  a  right  to  decide  on  that  fact,  and 
might  be  satisfied  that  the  ticket  had  never 
been  sold,  but  had  been  returned  and  was 
held  by  the  trustees  at  the  time  of  the 
drawing  of  the  lottery,  yet,  that  fact,  how- 
ever settled  was  unimportant,  because  the 
trustees,  for  the  benefit  of  the  trust  fund, 
having  an  interest  in  the  tickets  thus  re- 
turned, so  far  as  prizes  should  be  drawn  by 
such  ticket,  are  to  be  considered  as  fortu- 
nate adventurers  within  the  true  meaning 
of  the  exception. 

Thirdly,  It  was  contended,  that  they  are 
to  be  considered   as  fortunate  adven- 
111      turers,  because  the  object  of  *the  lot- 
tery being  to  pay  debts,  the  creditors 
Had  a  right  to  charge  the  trustees  with  the 
a.£:gregate  price  of  all  the  tickets— i.  e.  with 
SO,  0001.    If  the  price  of  the   tickets  was  51. 
each,  and  that  they  were  compelled,  by  the 
scheme,  to  take  all  unsold   tickets  on    their 
own  account  as  they  were  to  draw   the  lot- 
tery   on   a   given   day,  and  to  pay  over  the 
amount  to  Byrd  and  his  creditors ;  and  that, 
being  purchasers,    they   were  consequently 
fortunate   adventurers,  having   a  right,  in- 
dividually,   and    not  for   the   benefit  of  the 
ix'uat  fund,  to  the  lots  drawn  by  tickets  not 
sold  to  others.     That   this  is  also  a  conclu- 
slrtn  of  law,  which  the  court  had  a  right  to 
dr^w,  so  as   to  apply   the   exception    to  all 
tHe  lands  covered  by  the  scheme. 

Fourthly,  It  was  contended,  that  the  lot- 
tery lots,  if  they  might  be  so  called,  were 
intended  to  be  excluded  entirely  by  the 
exception,  as  the  grantees  did  not  intend  to 
izmvolve  themselves  in  controversies  with 
tioket  holders,  and  that  the  terms  in  the 
deed  * 'and   all   the  other  lands,  tenements. 


lots  Und  messuages  lying  in  said  county  of 
Chesterfield,  and  in  the  county  of  Henrico,'* 
&c.  must  be  construed  as  to  this  word,  lots, 
to  mean  the  lots  on  the  eastern  side  of 
Shockoe;  and  that  therefore  no  other  lots 
passed  or  were  intended  to  pass  by  the  deed ; 
and  that  the  words  ^'except  the  several 
prizes  drawn  by  the  fortunate  adventurers 
in  the  said  William  Byrd's  lottery*'  were 
intended  to  exclude  entirely  all  the  lots  and 
lands  comprised  in  the  scheme  of  the  lot- 
tery, notwithstanding  the  grantors  then 
held  for  the  benefit  of  the  trust  fund,  lots 
and  lands  of  that  description,  undrawn  by 
purchasers  of  tickets,  and  which  they 
might  have  sold  and  conveyed,  had  such 
been  the  intention  of  the  deed.  That  as 
this  too,  arising  from  the  construction  of 
the  deed,  is  to  be  settled  by  the  court,  it 
was  right  to  instruct  the  Jury,  that,  what- 
ever may  be  the  fact  as  to  the  sale  of  the 
ticket,  yet  by  the  deed  no  part  of  the  prize 
property  passed. 

As  to  the  first  of  these  propositions  no 
authority  has  been  adduced  to  shew,  that 
the  fact  to  the  contrary  notwithstand- 
112  ing,  *the  law  has  settled  it,  that  no 
lottery  can  be  drawn  until  all  the 
tickets  are  sold.  I  believe  the  general 
practice  will  shew  that  even  the  managers 
fix  their  own  time  for  drawing,  they  invari- 
ably begin  that  operation  before  all  the 
tickets  are  sold.  But  if  the  law  be  as  is 
contended  in  such  cases,  it  would  not  be  so, 
if  by  the  scheme  itself,  it  was  to  be  drawn 
on  a  given  day,  sold  or  unsold— this  scheme 
however,  fixes  the  day.  Robinson's  estate 
may  have  been  embarrassed,  and  his  admin- 
istrators pressing,  and  whether  this  was  so 
or  not,  was  a  matter  of  evidence.  A  deed 
made  about  18  months  after,  states  that 
they  had  been  pressing :  and  they  probably 
were  unwilling  to  assent  to  an  indefinite 
postponement  of  a  sale. 

Purchasers  of  tickets,  under  the  scheme, 
had  a  right  to  have  it  drawn,  whether  all 
the  tickets  were  sold  or  not;  so  that  in  fact 
it  may  have  been  a  scheme  to  draw,  sold  or 
unsold,  and  this  of  itself  would  repel  the 
presumption  contended  for.  But  whether 
the  ticket  was  sold  or  not,  was  an  important 
fact  in  the  cause,  and  if  this  presumption 
could  at  most  be  only  prima  facie,  then 
the  evidence  on  this  point  ought  to  have 
been  left  to  the  jury,  and  the  court  ought 
not  to  have  proceeded  as  is  supposed,  under 
this  head  of  inquiry,  on  the  assumption  of 
the  fact. 

As.  to  the  second  proposition,  and  which 
I  have  no  doubt  was  the  real  ground  of  the 
opinion  of  the  court,  if  the  words  ^*  fortu- 
nate adventurers,"  in  the  deed,  intended  to 
exclude  as  well  lots  drawn  by  purchasers  of 
tickets,  as  lots  covered  by  tickets  not  sold, 
it  amounts  to  an  exclusion  of  all  the  lottery 
property.  But  this  might  leave  nothing 
for  the  deed  to  operate  upon,  but  the  lots  in 
Richmond  on  the  eastern  side  of  Shockoe 
Creek.  It  does  not  appear,  nor  can  it  well 
be  presumed,  that,  after  taking  out  the  400 
half  acre  lots  in  Henrico,  on  Shockoe,  the 
17  improved  lots,  perhaps  consisting  each 
of  many  acres,  and  the  10,000  acres  to 
113  be  laid  off  into  100*acre  lots,  making, 
in  Henrico,  exclusive  of  Islands,  &c, 
perhaps,  10,300  acres,  and  the  forge  with  two 
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thousand  acres  in  the  county  of  Chester- 
field, with  12  improved  and  300  half  acre  lots, 
amounting,  together,  perhaps  to  2200  acres, 
and  making  an  aggregate  on  both  sides  of 
the  river  of  12,500  acres  or  thereabouts,  that 
he  had  other  lots  in  either  of  those  coun- 
ties, except  the  Richmond  lots  aforesaid. 
This  however  was  a  matter  of  fact  and  may 
have  been  in  proof,  and  if  it  should  appear 
that  nothing  else  was  left  for  the  deed  to 
operate  on,  then  a  construction  which 
would  render  nugatory  a  whole  conveying 
clause  in  the  deed  above  recited,  except  so 
far  as  it  conveyed  the  lots  in  Richmond, 
surely  could  not  be  maintained.  But  if 
there  was  other  property  for  it  to  operate 
upon,  and  all  this  was  for  the  jury  and  not 
for  the  court,  and  we  know  not  what  the 
evidence  was,  still  it  is  not  pretended  that 
there  were  other  lots  in  Chesterfield  than 
those  embraced  in  the  scheme;  but  the  deed 
conveys  lots  in  Chesterfield  and  Henrico, 
and  it  also  conveys  every  thing  else  that 
the  trustees  had  a  right  to  convey,  and  if 
they  could  convey  lots  not  covered  by  pur- 
chased tickets,  and  to  which  of  course  no 
one  but  themselves  had  a  right,  then  a  con-* 
struction  which  would  go  to  defeat  such  ex- 
press words  in  a  deed,  is  equally  unsound. 
For  if  they  hold  these  lots,  as  is  supposed 
by  the  proposition  under  consideration,  for 
the  use  of  the  trust  fund,  and  the  credit- 
ors, they  had  not  only  a  right,  but  would 
be  compelled  to  sell  it  for  the  payment  of 
the  debts,  if  necessary.  The  deed  ad- 
mits this  necessity  existed,  and  purports 
to  be  a  sale  for  payment  of  debts ;  how  that 
exception  can  be  construed  to  exclude  more 
than  what  they  had  not  a  right  to  sell ;  how 
the  obvious  and  natural  meaning  of  the 
words  ** fortunate  adventurers,"  can  be 
interpreted  to  mean  as  well  those  who  were 
selling,  by  way  of  lottery,  as  those  who 
adventured  their  money  in  purchase  of 
tickets,  and  that  such  construction  is  so 
imperatively  forced  upon  us,  that  the 
114  manifest  ^intention  of  the  conveying 
clause,  which  was  to  pass  whatever 
the  party  had  a  right  to  sell,  must  be  de- 
feated thereby,  I  confess  I  cannot  see. 

Thirdly.  An  argument  surely  cannot  be 
required  to  prove  that  the  manager  of  a 
lottery,  or  any  other  person  superintending 
a  sale  of  property  for  the  payment  of  debts, 
is  obliged  to  take  at  a  given  price,  all  the 
property  he  cannot  sell,  and  account  for  the 
money ;  and  especially  if  the  party  procuring 
his  agency  agrees,  that  the  lottery  shall  be 
drawn  whether  sold  or  not,  which  would 
exclude  the  idea  that  he  becomes  the  pur- 
chaser of  the  whole,  if  no  tickets  are  sold, 
or  if  the  residue,  be  unsold ;  for  if  this 
would  not  be  the  correct  understanding  in 
such  case,  the  scheme  of  the  lottery  itself 
at  once  amounts  to  a  sale  to  the  managers  of 
it,  at  the  exorbitant  price  at  which  property 
in  such  case  is  generally  set  down.  The 
third  proposition,  therefore,  will  not  justify 
the  instruction. 

And  the  fourth  I  think  is  equally  unavail- 
ing to  that  purpose.  This  proposition  in- 
volves a  construction  of  the  deed  as  to  the 
intention  of  the  parties.  Why  should  the 
party  whose  duty  and  object  it  was  to  raise 
promptly  a  large  sum  of  money  due  to  his 
intestate,    and   who  then  by  the  first  deed, 


had  a  lien  on  all  lots  and  lands  not  drawn 
by  purchasers  of  tickets,  wish  to  exclude 
this,  perhaps  the  most  available  fund, 
from  the  deed  to  them?  and  how  can  such 
intention  be  inferred,  from  the  express 
words  of  the  deed,  by  which  the  grantors 
convey  every  thing  they  have  a  right  to 
convey?  The  very  statement  of  the  propo- 
sition carries  on  its  face,  as  it  seems  to  me, 
its  own  refutation. 

But  it  may  be  said,  that  although  the 
particular  instruction  of  the  court  cannot 
be  supported,  yet,  as  the  plaintiff  in  eject- 
ment must  shew  a  good  title  in  himself, 
and  having  failed  therein,  the  judgment 
against  him  is  correct,  and  must  be  af- 
firmed, although  the  ground  or  reasons  for 
that  judgment  in  the  court  below,  are 
erroneous.     Let  me  ask  though,  how 

115  and  in  what  respect  has  *the  plaintiff 
failed  to  shew  a  title?    The  legal  title 

to  this  lot  must  be  somewhere ;  for  if  not  it 
would  be  escheatable  as  has  been  con- 
tended. 

It  was  originally  in  William  Byrd,  as  is 
admitted  on  all  hands.  It  passed  from  him 
to  the  trustees  under  the  first  deed.  If  it 
did  not  pass  out  of  them  to  Pendleton  and 
Lyons  by  the  deed  of  1770,  it  is  yet  in 
them,  or  the  survivor  or  the  heirs  of  the 
survivor.  The  scheme  of  the  lottery  did 
not  divest  their  title,  nor  did  the  drawing 
of  the  lottery ;  but  if  any  one  purchased  from 
them  the  ticket  that  drew  this  lot,  that 
person  acquired  thereby  a  right  to  a  convey- 
ance from  them ;  and  .  there  is  an  exception 
in  the  deed  covering  such  right,  which  ex- 
cludes from  the  operation  of  the  general 
words  of  the  conveying  clause,  this  lot,  so 
as  to  reserve  in  the  grantors,  the  legal  title 
for  the  benefit  of  this  purchaser,  who,  under 
the  scheme,  was  promised  a  title  from 
them.  But  if  no  such  equity  exist  in  a 
purchaser;  if  the  trustees,  in  that  case,  held 
this  property  for  the  payment  of  debts, 
were  compellable  to  it  for  that  purpose,  and 
did  sell  it  for  that  purpose,  then  the  title 
passed  by  the  deed  of  1770. 

But  the  plaintiff  has  not  proved,  that  the 
ticket  was  not  sold,  and  therefore  he  has 
not  proved  his  title.  In  the  first  place, 
admitting  for  the  present,  that  the  plaintiff 
must  prove  this  negative  fact,  how  does  it 
appear  that  he  did  not.  There  was  evi> 
dence  to  this  fact  before  the  jury,  of  what 
nature,  by  whom  produced,  or  whether  by 
both  parties  does  not  appear.  The  court 
cut  up  any  evidence  that  was  before  them, 
and  forestalled  any  that  might  be  adduced, 
by  stating,  that  be  the  fact  as  it  may,  no 
title  passed.  Suppose  the  jury,  on  the  evi- 
dence before  them,  had  found  the  fact,  that 
this  ticket  had  not  been  sold,  but  had  been 
returned  to,  and  was  held  by  the  trustees 
at  the  time  of  the  lottery,  but  that  under 
the  instruction  of  the  court,  they  found  for 
the  defendant ;  we  could  not  support  the 
judgment    solely     on     the    principle 

116  ^I    am  now  combating.     If  we  could 
not,  let  me  again  ask  upon  principle, 

can  we  now  say  that  the  jury  would,  or 
ought  to  have  found  one  way  or  the  other, 
had  the  case  been  left  open?  Much  less  how 
can  we  ourselves  establish  the  fact  one  way 
or  the  other?  But  I  deny  that  the  plaintiff 
either   before   the  jury  or  here,  must  prove 
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this  negative.  It  is  true,  if  we  have  doubts, 
he  must  satisfy  us  that  the  law  does  not 
conclude  this  fact  against  him;  but  as  a 
pure  matter  of  fact,  we  cannot  examine  into 
it,  unless  on  a  demurrer  to  evidence,  which 
does  not  exist  in  the  case.  Before  the  jury, 
he  is  not  bound  to  prove  the  negative  be- 
cause he  cannot,  and  to  oblige  him  to  do 
that,  would  be  to  declare  the  deed  of  1770 
void ;  not  because  the  title  was  not  in  the 
grantors,  but  because  portions  of  this  land 
having  been  sold  but  not  conveyed,  it  has 
now  become  legally  impossible  to  sell  the  res- 
idue of  this  fund  for  the  payment  of  debts. 
A  court  of  Equity  cannot  decree,  because, 
though  that  court  can  make  many  parties, 
it  must  make  all  the  world  parties,  and 
some  person  may  have  purchased ;  the  per- 
son therefore  who  has  got  possession  resists 
both  trustees.  He  resists  the  old  trustees, 
because  if  they  have  «old,  and  admit  that 
to  be  the  fact,  they  cannot  recover  as  the 
party  would  contend,  when  there  is  a  com- 
plete outstanding  equity  against  them. 
They  have  sold  and  received  jMiyment,  and 
whether  a  conveyance  be  asked  of  them  or 
not,  is  nothing  to  them ;  it  is  a  trust  satis- 
fied as  to  them,  and  they  have  only  to  con- 
vey when  requested.  If  they  say  they  have 
not  sold  the  ticket,  and  that  therefore  there 
is  no  equity  of  that  kind,  they  were  at  once 
opposed  by  the  deed  of  1770,  which,  if  the 
property  be  thus  situated,  passed  the  title. 
But  when  the  trustees  under  the  deed  of 
1770  sue,  they  must  prove  the  negative, 
which  being  impossible,  their  defeat  follows. 
If  this  be  law,  then  perhaps  it  will  follow, 
as  has  been  argued,  that  this  property  must 
escheat,  although  the  title  is  certainly  in 
one  or  the  other  set  of  trustees.  But 
117  all  this  confusion  *^and  difficulty  is  at 
once  put  to  rest,  by  the  sound  doc- 
trines of  the  common  law ;  that  a  negative 
need  not  be  proved,  but  that  he  who  insists 
on  the  benefit  of  a  positive  averment,  as 
here,  that  this  ticket  was  sold,  or  who  seeks 
to  protect  himself  by  an  exception  in  his 
favour,  must  prove  the  affirmative,  and 
bring  himself  within  the  exception.  Per- 
haps this  party  would  have  succeeded  in 
his  efforts  to  do  so  before  the  jury,  though 
we  might  be  induced  to  doubt  it,  from  his 
resort  to  the  instruction  asked  of  the  court. 

But  if  he  really  have  no  pretension  of  this 
kind,  but  seeks'  to  hold  property  to  which 
he  has  no  just  claim  whatever,  on  the 
ground  that  some  other  person  may  have 
an  equitable  claim  to  it ;  and  that  he  by 
holding  possession  long  enough,  may  defeat 
every  body,  I  think  such  pretension  ought 
not  to  be  sanctioned  here.  If  the  present 
plaintiffs  recover,  they  will  hold  the  title 
for  any  having  the  equity,  which  it  is 
hardly  to  be  presumed  at  this  late  day  is 
outstanding ;  and  if  none  such,  for  the  other 
cestui  que  trusts,  who  must  be  greater 
favorites  in  a  court  of  justice,  than  claim- 
ants resting  on  the  above  principles. 

On  the  whole  I  am  for  reversing  the  judg- 
ment. But  this  court  being  divided  it  must 
be  affirmed,  and  this  suit,  though  not  the 
law  of  the  case,  settled.* 

JROANB,  Judge. 

This  is  an  action  of  ejectment,    brought 

''See  tbe  note  to  the  case  of  Taylor  v.  Brace,  p.  78. 
— Reporter. 


by  the  appellants  as  heirs  of  P.  Lyons,  the 
surviving  trustee  of  Pendleton  and  Lyons, 
under  a  deed  of  trust  of  4th  May  1770,  exe- 
cuted to  them  by  the  trustees  of  W.  Byrd, 
under  a  deed  of  18th  September  1756.  It 
claims  against  the  appellee,  a  lot  numbered 
in  the  plan  of  the  city  of  Richmond  547.  A 
verdict  and  judgment  was  rendered  for  the 
defendant,  on  which  the  plaintiffs  appealed 
to   this   court.    The  verdict  was  ren- 

118  dered   under   an    instruction   *of  the 
superior  court,  which   will  presently 

be  more  particularly  noticed. 

If  the  appellants,  the  heirs  of  Lyons, 
have  not  a  complete  title  to  the  premises, 
they  ought  not  to  recover  in  this  action. 
They  ought  not  to  recover,  although  Byrd's 
trustees,  from  whom  they  claim,  should  be 
shewn  to  have  such  title,  and  the  appellee 
should  also  be  shewn  to  have  none.  Pos- 
session in  him  is  a  good  title,  in  this  action 
against  any  plaintiff  except  the  true  owner. 
This  is  the  established  doctrine  on  this 
subject.  It  is  emphatically  laid  down  by 
the  court  of  King's  bench  in  England,  in 
the  case  of  Haldane  v.  Harvey,  (a) 

The  present  appellants  may  not  have  such 
a  title,  for  want  of  adequate  words  in  their 
deed  to  convey  it,  or  for  want  of  a  right  to 
the  subject,  in  those  under  whom  they 
claim.  On  both  these  grounds,  the  title  of 
the  appellants  appears  to  me  to  be  defect- 
ive. The  first  defect  is  alone  sufficient ;  but 
I  will  also  consider,  whether  the  trustees  of 
Byrd  themselves  had  a  title,  which  could 
have  passed  by  the  deed  of  4th  May  1770, 
had  its  terms  bden  more  comprehensive. 

Those  trustees  it  is  admitted,  had  the 
legal  right  to  the  land  in  question,  under 
the  deed  of  18th  Sept.  1756.  This  land  with 
a  great  deal  of  other  land  was  conveyed  to 
them  by  Byrd,  to  be  disposed  of  for  his  ben- 
efit. By  the  scheme  of  a  lottery  referred  to 
in,  and  made  a  part  of  the  bill  of  exceptions, 
they  offered  this  lot  for  sale,  together  with 
a  great  many  other  improved  and  unim- 
proved lots,  and  other  valuable  property.  It 
was  the  object  of  the  scheme  to  dispose  of  all 
the  land  therein  mentioned  by  way  of  lot- 
tery, and  not  a  part  only  of  that  land.  The 
object  of  the  lottery  was,  to  use  the  words  of 
the  scheme,  to  dispose  of  ^^the  land"' 
therein  mentioned ;  that  is,  of  all  the  said 
land,  and  not  merely  a  part  thereof.  Again, 
the  scheme  purports,  to  dispose  of  '^the 
entire  towns'*  of  Richmond  and  Man- 

119  Chester ;  and    not  the  *said  towns,  in 
exclusion   of   the  lot  in  question,  and 

other  lots  under  like  circumstances.  The 
construction  contended  for  by  the  appel- 
lants, excludes  the  lot  in  question,  and  de- 
parts from  the  said  scheme ;  whereas,  that 
contended  for  by  the  appellee,  includes  the 
said  lot,  and  conforms  to  the  scheme  afore- 
said. The  facts  proved  in  the  cause,  as 
stated  in  the  bill  of  exceptions,  entirely 
accord  with  the  construction  last  mentioned. 
It  was  proved,  as  the  exception  states,  that 
the  lottery  was  drawn  '4n  conformity  to  the 
terms  of  the  said  scheme"  ;  and  therefore,  as 
the  said  scheme  extended  to  the  whole  land, 
and  lots,  it  was  proved,  that  it  was  drawn  as 
to  the  whole  land,  including  this  lot  atso. 
Again,    it   was   proved   more   particularly, 

(a)  4  Burr  2487. 
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-that  the  ticket  No.  1963  **drcw  the  lot" 
DOW  in  question.  Thia  fact  is  utterly  in- 
consistent with  the  idea,  that  the  ticket  by 
which  this  lot  was  drawn,  was  not  disposed 
of,  in  this  lottery  aforesaid.  It  is  consid- 
ered under  this  finding,  as  having  been  so 
disposed  of ,^ven  if  it  were  retained  by  Byrd 
himself,  or  his  trustees  aforesaid.  These 
positive,  and  unequivocal  findings,  are  not 
at  all  impugned  by  the  farther  statements, 
that  the  ticket  1%3  was  delivered  to  John 
Page,  one  of  Byrd's  trustees,  together  with  a 
number  of  others ;  and  that  it  did  not  appear 
by  any  direct  testimony,  whether  the  said 
ticket  was  sold  by  Page,  to  any  other  per- 
son, or  that  it  was  returned  to  the  said  Byrd 
or  his  trustees.  In  this  uncertainty,  we 
ought  perhaps  to  consider  Page  as  the 
owner  of  the  ticket,  in  whose  hands  it  is 
last  shewn  to  have  been,  and  who  undoubt- 
edly had  a  right  to  retain  it,  or  sell  it  to 
himself,  (b)  This  statement  is  entirely 
consistent  with  the  idea  of  a  sale  to  Page 
himself,  to  Byrd,  or  to  the  trustees  them- 
selves, by  means  of  the  election  to  be  pres- 
ently noticed,  and    which  would   constitute 

him  or  them  adventurers  in  the  lot- 
120      tery.     This  conclusion  *must  be  drawn 

from  the  facts  found,  and  from  cir- 
cumstances, notwithstanding  it  did  not  ap- 
pear from  any  direct  testimony,  that  the 
ticket  was  sold  to  others.  Notwithstanding 
this  defect  of  proof,  it  might  well  be  in- 
ferred, that  the  ticket  was  sold  to,  or  re- 
tained by,  one  or  other  of  the  parties 
aforesaid. 

The  instruction  of  the  superior  court  is 
entirely  borne  out,  by  the  facts  proved  in 
the  cause.  Those  facts  could  not  have  been 
found,  unless  the  ticket  in  question  had 
been  disposed  of,  by  being  sold  to  others, 
or  retained  by  the  parties  themselves.  Both 
the  judgment,  and  the  proofs  on  which  it 
rests,  repel  the  idea,  that  the  lottery  was  only 
drawn  in  part;  that  it  was  not  drawn  as  to 
the  ticket  in  question.  It  has  been  said, 
thdt  such  an  inference  arises  from  its  be- 
ing stated  in  the  scheme,  that  the  lottery 
was  to  be  drawn  in  June  1768,  whether  as 
is  alleged,  the  tickets  were  all  sold  or  not ; 
this  last  inference  is  not  warranted  by  any 
thing  contained  in  the  scheme;  on  the  con- 
trary, as  it  is  proved  in  the  cause,  that  the 
drawing  did  not  take  place  'till  November 
1768,  I  would  make  an  inference  entirely  op- 
posite. I  would  rather  infer,  that  the  delay 
took  place  to  give  time  to  sell  those  tickets; 
and  that  within  that  time,  they  were  all 
sold.(c) 

By  the  scheme  found  in  the  case,  tickets 
were  to  be  had  also  from  Gary  and  Wayles, 
who  were  not  trustees.  If  Gary  and  Wayles 
did  also  receive  tickets,  which  they  did  not 
sell  to    others,  nor   return    to  the   trustees. 


(b)  I  bave  understood,  that  suing-  for  this,  and 
other  lots,  on  Pasre's  representatives  are  now  this 
firround.— Note  by  S.  R. 

(c)  In  the  record  in  the  case  of  South  all  v. 
M'Keand,  1  Wash.  336,  now  before  me,  is  an  exhibit 
which  Slates  in  full  all  the  fortunate  numbers  in 
Byrd's  lottery.  In  that  exhibit  the  ticket  1963  (now 
In  question)  is  stated  to  have  drawn  the  lot  547, 
which  is  also  now  in  question.  And  in  Wythe's  Re- 
ports 136.  it  is  said  by  the  Judcre.  that  "after  the  lot- 
tery was  drawn,  the  Managers  for  the  information 
of  purchasers  published  in  print  the  list  aforesaid." 
Are  we  wiser  than  those  Manasrers?  And  are  we 
not  estopped  to  say,  that  the  lottery  as  to  the  ticket, 
was  not  drawn?— Note  by  S.  R. 


before  the  drawing,  but  stood  by,  and 

121  saw  the  lottery  drawn,  *  would  it  not 
be  held,  that  they  had  elected  to  pur- 
chase those  tickets  themselves.  A  contrary 
construction  is  not  only  reprobated  by  the 
finding,  that  the  lottery  was  drawn  in  con- 
formity to  the  scheme,  as  aforesaid,  which 
scheme  purports  to  sell  all  the  tickets,  but 
also  might  have  been  highly  iniquitous 
as  to  Byrd.  His  object  was  to  sell  his  own 
property,  for  a  certain  sum;  but  this  con- 
struction would  deprive  him  of  a  part  of 
the  purchase  money,  when  his  whole  prop- 
erty might  nevertheless  have  been  swept 
away  by  the  fortunate  tickets  of  others. 
There  is  no  reason  why  all  or  any  of  these 
individuals  might  not  sell  tickets  to  them- 
selves. It  very  often  happens  that  the  per- 
son instituting  a  lottery,  is  himself  an 
adventurer  in  it.(d)  He  may  not  other- 
wise be  able  to  effectuate  the  object  in- 
tended. He  may  be  the  vendee  as  well  as 
the  vendor  of  a  lottery  ticket.  In  this  case 
as  well  as  in  others,  the  maxim  applies, 
that  when  two  rights  concur  in  the  same 
person,  they  are  to  be  considered,  as  if  they 
were  in  different  persons. 

If  Byrd's  trustees  had  a  title  to  this  lot 
therefore,  instead  of  Page,  who  is  shewn  to 
have  been  the  last  possessor  of  the  ticket 
which  drew  it,  it  was  only  by  virtue  of  the 
drawing.  It  is  not  shewn  in  this  case,  that 
they  drew  the  lot  in  question ;  but  if  they 
did,  their  title  thereto  did  not  pass  to  Pen- 
dleton and  Lyons  by  the  deed  of  4th  May 
1770.  That  deed  only  conveyed  such  prop- 
erty as  had  not  been,  before  sold  by  them, 
and  which  they  had  at  that  time,  a  right  to 
sell— not  by  virtue  of  their  success  in  the 
lottery,  **but  by  virtue  of  the  deed  of  1756." 
Their  right  under  that  deed  had  been  ex- 
tinguished by  the  lottery,  even  if  the  trus- 
tees, themselves,  drew  the  lot  in  question  ; 
and  therefore  it  did  not  pass,  because  it  had 
been,  ** before  sold,"  by  means  of  the 

122  lottery ;  *and  because  it  was  not  prop- 
erty, which  they  had  a    right  to  selU 

under,  and  by  virtue  of  the  deed  of  1756." 
There  is  nothing  in  the  exception  in  the 
deed,  respecting  prizes  drawn  by  the  fortu- 
nate adventurers  in  the  lottery,  which  can 
vary  the  construction.  It  is  at  most  a  mere 
pleonasm ;  and  it  applies  to  Byrd  and  his 
trustees  as  much  as  others,  if  the  principles 
I  have  stated  be  correct.  Even  if  they  drew 
this  lot,  in  the  lottery  aforesaid,  this  excep- 
tion expressly  withholds  this  property  from 
the  operation  of  the  deed  of  4th  May  1770. 
Nor  is  that  construction  at  all  affected  by 
the  insertion  of  the  term  **lots,"  in  the 
conveying  part  of  that  deed.  It  is  ex- 
pressly proved,  that  there  were  other  lots, 
not  comprehended  in  the  lottery  to  satisfy 
th]3  call  in  the  deed. 

This  construction  of  the  deed  of  4th  May 
1770  was  explicitly  recognised  by  this  court 
in  the  case  of  Mayo  v.  Murchie.  (e)  It  was 
adopted  by  me  for  the  same  reasons  sub- 
stantially, which  are  now  assigned.  One 
of  the   other  Judges  now  present,    also  ad- 


(d)  It  is  proved  in  the  before  mentioned  case  of 
Southall  V.  M'Keand,  that  Col.  Byrd  was  such  an 
adventurer:  and  that  he  drew  in  the  said  lottery  a 
valuable  lot  called  Byrd's  warehouse.— Note  by  S. 
R. 

(e)  Munf.858. 
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mitted  in  that  case,  that  if  the  land  then  in 
controversy,  had  been  a  *' prize  drawn"  in 
the  lottery,  (as  the  lot  in  question  is  ex- 
plicitly proved  to  have  been)  it  would  not 
have  passed  to  Pendleton  and  Lyons,  as  he 
supposed  it  did  ^  in  which  last  idea  however, 
he  was  overruled  by  the  other  Judges.  It 
seems  clear  therefore,  both  upon  the  au- 
thority of  that  case,  and  upon  principle, 
that  this  lot,  even  if  the  title  thereto  were 
shewn  to  have  been  in  Byrd's  trustees,  un- 
der the  lottery,  did  not  pass  by  the  deed  of 
4th  May  1770. 

As  for  the  legal  title  which  is  asserted  to 
be  in  Byrd's,  trustees,  under  the  deed  of 
1776,  and  in  consequence  of  their  not  hav- 
ing made  a  deed  for  the  lot  to  the  holder  of 
the  ticket,  it  will  be  time  enough  to  discuss 
that  point,  when  those  trustees  shall  be- 
come parties.     As   however,    a  naked  legal 

title  would  not  probably  prevail  in 
123      their  *favor   against   the    cestui   que 

trust, (f)  it  would  probably  not  pre- 
vail against  the  present  appellee,  even  if 
those  trustees  were  now  plaintiffs.  It  would 
probably  not  prevail,  because  they  would 
not  be  considered  as  the  true  owners.  It 
would  be  wrong  to  oust  the  appellee  of  his 
possession,  in  favor  of  a  plaintiff,  who, 
notwithstanding  this  naked  legal  title, 
could  not  recover  against  the  holder  of  the 
ticket,  and  must  yield  up  the  land  to  him. 
The  possession  of  the  appellee  is  only  to  be 
yielded  up  to  the  true  owner.  On  this 
point  however,  I  only  give  my  present  im- 
pressions: it  is  not  now  essential  to  the 
decision  of  the  cause.  I  am  for  these  rea- 
sons of  opinion  to  affirm  the  judgment.* 


Jacobs  V.  Sale. 

June,  1820. 

Contlnasncet— Pallare  off  Plaintiff  to  Qive  Security  for 

Costs.— Error  to  rule  a  defendant  to  trial  on  a 
motion  for  continuance,  when  the  plaintiff  has 
failed  until  the  term  at  which  the  motion  is  made, 
to  srive  security  for  costs,  after  a  rule  to  do  so. 

Sale  brought  case  against  Jacobs,  in  the 
county  court  of  Henrico.  After  the  common 
order  was  confirmed  in  the  clerk's  office, 
Jacobs  appeared  by  attorney  at  the  March 
term  1817,  and  before  pleading,  obtained  a 
rule  against  Sale  as  a  foreign  plaintiff,  for 
security  for  costs.  In  this  situation,  the 
cause  was  continued  generally,  at  the  suc- 
ceeding August,  and  November   terms.     In 

March  1818,  the  defendant  moved,  to 
124      have  the  plaintiff's  action  ^dismissed, 

for  want  of  security ;  when  the  plain- 
tiflF's  counsel  became  surety  for  costs.  The 
defendant  then  moved,  to  have  the  cause 
continued ;  assigning  as  his  reason  for  being 
unprepared,  the  failure  of  the  plaintiff  to 
give  security  for  costs  until  that  moment. 
The  court  overruled  the  motion ;  the  cause 
was  tried,  and  the  jury  found  for  the  plain- 
tiff. The  defendant  appealed  to  the  Supe- 
rior court  of  law  which  affirmed  the 
judgment.    There   are   several   exceptions, 

(f)  Ctowp.  Rep.  46:  Hart  v.  Knott 

♦Note.  Judge  Brooke  concurred  with  Roane; 
and  CABEiJi  with  Coaltbb  without  eivinfir  opinions. 
— Reporter. 

tContlnuance.— See  monographic  note  on  "Continu- 
ances'* appended  to  Harm  an  v.  Howe,  37  Qratt.  070. 

The  principal  case  was  cited  in  Bank  y.  Mathews. 
3  W.  Va.  28. 


but  that  to  the  opinion  of  the  court,  over- 
ruling the  motion  for  the  continuance,  is 
the  only  one  material. 

ROANE,  Judjfe.*  The  court  erred  in 
ruling  the  appellant  to  trial,  instead  of 
granting  him  a  continuance.  The  judg- 
ment is  reversed,  and  the  cause  is  to  be 
sent  back  for  a  new  trial. 


Early  v.  Early.f 


October, 


1820. 


WliU-Loan  off  Slave  to  Loflratee  ffor  Certain  Time, 
Then  to  His  Heirs— Effect— Lendlnsr  a  slave  to  a 
lefiratee  until  he  become  50  years  of  age,  then  to 
his  heirs  for  ever,  gives  the  use  to  the  legatee, 
until  the  time  arrive:  and  does  not  ffl^e  the  ab- 
solute property,  from  the  death  of  the  testator. 

John  Early,  surviving  executor  of 
Joshua  Early,  filed  a  bill  in  Chancery, 
against  Jabez  Early,  Samuel  Garland, 
Samuel  Read,  and  William  Booth,  stating, 
that  Joshua  Early,  had  by  his  will,  lent  to 
Jabez  Early,  a  negro  woman  named  Venus, 
until  he  (Jabez)  should  attain  the  age  of 
fifty:  to  be   under  the  control  of  his 

125  executors  *and  in  case  Jabez  died  un- 
der  50,  the   executors  were  to  make  a 

title  to  his  heirs.  That  Jabez  is  still  under 
50,  embarrassed  in  his  circumstances ;  and 
that  Venus  has  been  taken  under  an  execu- 
tion against  Jabez  Early,  and  purchased  by 
Garland,  (as  the  agent  for  certain  plaintiffs 
in  the  execution,)  who  sold  her  to  Read, 
who  sold  to  Booth.  The  bill  prayed,  that 
the  defendants  might  be  compelled  to  give 
security  for  the  forthcoming  of  Venus  and 
her  increase,  when  Jabez  Early  should  at- 
tain the  age  of  50,  and  be  restrained  in  the 
meanwhile,  from  taking  her  out  of  the 
state. 

The  clause  of  the  will  after  lending 
Venus  to  Jabez  Early,  subject  to  the  con- 
trol of  the  executors,  and  directing,  that  no 
title  should  be  made  until  he  attained  50 
years  of  age ;  and  that  if  he  died  before  that 
time,  the  executors  should  make  a  t  tie  to 
his  heirs,  was  in  these  words:  **I  lend  him 
one  negro  girl,  by  name  Venus,  now  on 
his  plantation,  to  him  until  he  arrives  to  the 
age  of  50  years,  for  the  express  purpose  of 
supporting  his  family,  and  to  his  heirs  for 
ever."  The  Chancellor  of  the  Richmond 
district  was  of  opinion,  that  the  absolute 
property  passed  to  Jabez  Early  by  the  tes- 
tament; and  dismissed  the  bill. 

Bouldin  for  the  appellant.  The  word 
* 'heirs*' often  means  **children;"  **chil- 
dren,"  sometimes  means  *4ssue:"  we  must 
take  either  in  the  construction  of  wills,  in 
the  sense  in  which  the  testator  used  them. 
Here  the  testator  clearly  means,  to  give  the 
use  for  a  specific  number  of  years  to  Jabez, 
and  the  absolute  property  to  his  children. 
The  limitation  is  not  too  remote,  and  the  de- 
vise to  the  remainder-men  is  good. 

Call,    contra.      The     words     convey    the 

whole    estate ;    for   they   give  the   absolute 

property  to  Jabez,  when  he  reaches  50 ;  he  is 

therefore    the   legal   owner  ab  initio, 

126  and  *this  by  operation  of  the    rule  in 
Shelly's  case.     Words  in  a  devise  are 


*Cabbll  absent. 

tPor   monoirraphic  note  on  Loffacles    and  Devises, 
see  end  off  case. 
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to  be  construed  according  to  their  natural 
sense  (a)  unless  some  obvious  incongruity 
would  result;  the  word  ** heirs'*  in  this  tes- 
tament, cannot  be  restricted  to  children; 
and  taking  it  to  mean  ** heirs,"  in  the  com- 
mon acceptation,  the  whole  estate  passed  to 
Jabez. 

Bouldin  replied.  The  rule  in  Shelly's 
case  has  no  application,  where  the  first  dev- 
isee or  legatee,  talces  less  than  a  life  es- 
tate. At  50  years  of  age,  Jabez  Early  may 
have  no  heirs ;  he  may  not  be  dead,  and  the 
persons  described  as  *^ heirs,''  are  then  to 
take,  whether  he  be  dead  or  alive,  which 
they  cannot  do,  as  Mr.  Call  interprets 
the  word.  "Heirs,"  then,  is  not  used  in  the 
legal  sense,  but  the  whole  clause  shews  the 
testator  uses  it  as  descriptive  of  children. 

ROANE,  Judge.*  The  court  not  concur- 
ring in  opinion  with  the  court  of  Chancery, 
that  the  absolute  property  of  the  slave 
Venus,  in  the  proceedings  mentioned, 
passed  to  Jabez  Early  by  the  will  of  the 
father,  until  he  should  have  attained  the 
age  of  50  years,  reverses  the  decree  with 
costs ;  and  remands  the  case  to  the  said  court 
of  Chancery,  to  be  further  proceeded  in, 
pursuant  to  the  principles  now  stated. 


Virginia  Rkpokts,  Annotatbd. 

Cross  References  to  iloooffniphlc  Notes. 
Debts    of   Decedents,   appended    to  Shores   t. 

Wares.  1  Rob.  1. 
Executors   and    Administrators,    appended    to 

Rosser  v.  Deprlest,  6  Gratt  6. 
MarshalinfiT  Assets,  appended  to  Carring-ton  t, 

Dldier.  8  Gratt.  26a 
Wills. 


LBaAClB5  AND  DBVISB5. 

I.  Definitions  and  General  Principles. 

II.  Classes  of  Lesracies  and  Deyises  and  Incidents 

Thereof. 

A.  General  Legacies. 

B.  Specific  Liefiracies. 

C.  Demonstrative  Liefiracies. 

D.  Residuary  Legacies  and  Devises. 

E.  Cumulative  Liefiracies. 

F.  Vested  or  Con tlDfirent  Liefiracies. 

G.  Leflracies  and  Devises  upon  Condition. 

III.  Wlio  May  Devise  or  Bequeath. 

IV.  What  Property  May  Be  Devised  or  Bequeathed. 
I  V.  Who  May  Be  Devisees  or  Lefiratees. 

VI.  Acceptance  and  Refusal  of  Lesracles  and  Devises. 

A.  In  General— Presumption  of  Acceptance. 

B.  Oblifiratlons  Arlslnsr  from  Acceptance. 

C.  Estoppel  ResultlnflT  from  Acceptance  or  Refusal 

of  Liefiracies  and  Devises. 

D.  Doctrine  of  Equitable  Election. 
VII.  Charsrlnfir  Debts  and  Lefiracles. 

VIII.  Lapsed  and  Void  Lefiracles  and  Devises. 
IX.  Abatement  of  Lesracies. 
X.  Ademption  of  Lefiracles. 
XL  Satisfaction. 
XII.  Payment. 

A.  In  General. 

B.  Lefiracles  Subordinate  to  Debts. 

C.  Assent  of  Personal  Representative. 

D.  Takiofir  Security  from  Lesratee. 

E.  To  Whom  Payment  May  Be  Made. 

F.  Time  for  Makinfir  Payment. 

G.  Mode  and  Sufficiency  of  Payment. 

H.  Overpayment— Liability  of  Lesratee  to  Refund. 
I.  Interest. 
XIIL  Actions. 

A.  Actions  by  Lefiratees  to  Recover  Assets. 

B.  Actions  by  Lesratees  to  Enforce  Payment  of 
Lesr^les. 

C.  Actions  afiralnst  Devisees  and  Other  Learatees  to 

ObUin  Lefiracy. 

D.  Remedies  of  Creditors. 


(a)  Doe  V.  Jessep: 
^Cabsll  absent. 


12  East  208. 


I.  DBP1NITION5  AND  QBNBRAL  PRINCIPLES. 

A  devise  Is  a  arlft  by  will  of  real  property;  a  dev- 
isee is  a  person  to  whom  real  property  is  devised. 
A  lefiracy  or  bequest  is  a  srif  t  by  will  of  personal 
property:  a  lefiratee  is  a  person  to  whom  persooal 
property  is  bequeathed.  The  temu"lefiracy"  is  iden- 
tical in  meaninfir  with  ''bequest,**  and  primarily  is  ap- 
plicable only  to  personalty;  but  it  may  refer  to  real 
estate,  if  the  testator  so  intended.  18  Am.  A  Bn?. 
Enc.  Law  (2d  Ed.)  700;  2  Min.  Inst  (4th  Ed.)  907. 

Legacy  Dlstlnflrnished  from  Gift  Causa  Mortis.— A 
lefiracy  resembles  a  srift  eavsa  mortis  in  that  it  is 
made  in  contemplation  of  death,  is  revocable  dnxing- 
the  life  of  the  donor,  and  is  subject  to  his  debts  in 
the  event  of  a  deficiency  of  assets.  It  differs  from 
a  srlft  cauta  mortis  In  that  the  property  remains  in 
the  possession  of  the  testator  until  his  death,  while 
actual  delivery  of  the  property  by  the  donor  in  hi* 
lifetime  Is  essential  to  the  validity  of  a  srlft  causa 
mortis.  A  lefiracy,  moreover,  has  to  be  proved  in  a 
court  of  probate,  while  In  the  case  of  a  ^f  t  cawc 
mortis  the  title  to  the  property  passes  to  the  donee 
by  the  delivery,  defeasible  only  dnrinfir  the  lifetime 
of  the  donor,  and  becomes  absolute  immediately 
upon  the  donor's  death,  without  the  intervention  of 
his  personal  representatives.  "The  donee  takes  the 
firift  not  from  the  personal  representative,  but 
afiralnst  him,  and  no  act  or  assent  on  the  part  of  the 
latter  is  necessary  to  perfect  the  donee's  title.  A 
firift  causa  mortis  is  a  claim  afiralnst  the  representative : 
a  lefiracy  is  a  claim  from  him.'*  14  Am.  A  Kag.  Enc. 
Law  (2d  Ed.)  1068.  See  Jones  v.  Irvin  (Va.).  4  Va. 
Law  Resr.  525;  Thomas  v.  Lewis,  80  Va.  1,  15  S.  £. 
Rep.  880.  See  also,  monographic  note  on  *'Gif  ts"  ap- 
pended to  Barker  v.  Barker.  2  Gratt.  844. 

In  Jones  v.  Irvin  (Va.).  4  Va.  Law  Resr.  S25w  it  was 
held  that  a  letter  addressed  to  A.  and  B.  directing 
them  to  send  C.  certain  specified  articles,  altbonf  h 
written  in  contemplation  of  death,  which  immedi- 
ately.followed,  could  not  be  sustained  as  a  valid  gifz 
causa  mortis,  there  beinsr  no  delivery  either  actual 
or  constructive  of  the  articles  themselves.  The 
letter,  however,  was  held  to  be  testamentary  In 
character  and  effective  as  a  vdlL 

In  Ruth  V.  Owens.  2  Rand.  507,  a  firift  eatisa  vnortU. 
which  would  otherwise  have  operated  to  redace  the 
share  of  the  estate  to  which  the  testator's  widow 
was  entitled,  was  construed  to  be  in  effect  a  lesacy. 

Laffacy  Dlstlnflrnlshed  from  AcknowiedipnmBt  off 
Debt.— A  codicil  recited:  "I  herein  mention,  a  debt 
of  ^600 1  owe  the  Presbyterian  church  of  Charlottes^ 
ville,  Va.,  and  I  wish  It  duly  paid,  without  interest. 
out  of  my  estate,  to  that  church  after  my  sister^ 
death."  Held  that,  thoufirh  a  church  cannot  take  a.^^ 
a  lefiratee  under  a  will,  this  Is  not  a  lesracy,  bnt  a 
debt,  and  the  codicil  alone  Is  sufficient  proof  of  \xn 
existence.  Perkins  v.  Selfirfried,  97  Va.  444,  84  S.  E. 
Rep.  04. 

Effect  of  Bequest  or  Devise  of  Inoome,  Reats,  etc 
—•'A  bequest  or  devise  of  the  income  or  interest 
of  a  fund  or  the  rents  and  profits  of  real  estate 
operates  as  a  bequest  or  devise  of  the  fund  or  prop- 
erty from  which  such  income,  rents,  etc,  are 
derived,  unless,  by  reason  of  some  limitation  as  to 
time  or  otherwise,  it  appears  that  the  testator  did 
not  Intend  that  the  corpus  should  pass  to  the  legatee 


832 


Note  on  Lhgacibs  and  Dbvisbs. 


ordCYlsee/'    18  Am.  &  Encr.  Enc.  Law  (3d  Ed.)  711; 
University  v.  Tucker.  81  W.  Va.  (Kl,  8S.  E.  Rep.  4ia 

A  testator  by  his  will  srave  to  a  devisee  in  clear 
and  express  words  a  life  estate  only,  and  by  his 
codicil  provided  tbat  money  paid  to  the  executor 
on  an  "oblisration  owincr  to  the  testator  should  be 
invested  in  bonds  of  the  United  States,  the  inter- 
est of  which  should  go  to  said  life  tenant,  and  such 
life  tenant  should  likewise  have  the  profits  of  the 
testator's  estate  not  given  to  his  wife.**  ffsld  that, 
by  the  use  ot  this  lauffuasre  the  testator  did  not 
change  the  life  estate  into  a  fee.  University  v. 
Tucker,  81  W.  Va.  621, 8  S.  E.  Rep.  4ia 

II.  CLASSES  OP  LBQACIBS  AND  DBVISBS  AND  INCI- 
DENTS THEREOF. 

A.  GENERAL  LEGACIES.— "General  legacies 
(sometimes  inaptly  styled  pecuniary  l€oacies)dire  lega- 
cies of  money,  or  of  chattels  which  may  be  satis- 
fled  by  the  delivery  of  anvthing  of  that  kind.  Thus  a 
legacy  of  'my  usual  riding  horse.*  is  specific,  whilst 
one  of  *a  riding  horse,  *  is  general.  A  legacy  of  $1 ,000 
is  general,  whilst  one  of  $1,000  out  of  the  money  owing 
me  by  Z.  is  demonstrative.**  8  Min.  Inst  (2d  Ed.)  500; 
Myers  v.  Myers,  88  Va.  181, 18  S.  E.  Rep.  846. 

General  legacies  abate  ratably  amongst  them- 
selves for  the  payment  of  debts  before  either 
specific  or  demonstrative  legacies,  but  they  are  not 
liable,  like  specific  legacies,  to  be  adeemed.  8  Min. 
Inst.  (2d  Ed.)  500;  Myers  v.  Myers.  88  Va.  181,  18  S.  E. 
Rep.  846. 

"The  advantage  of  a  general  legacy  is  that  it  is 
not  liable  to  be  lost  by  ademption  (i.  «.,  to  be  sold 
by  the  testator,  or  lost  or  destroyed  in  his  lifetime), 
as  a  specific  legacy  is;  its  disadvantage  is  that  it 
is  taken  to  pay  the  debts  before  the  other  legacies 
are  touched."    2  Va.  Law  Reg.  869. 

A  testator  by  his  will  provided  for  the  sale  of  cer- 
tain land  and  of  his  personal  property  to  pay  debts, 
made  a  bequest  of  8700  to  one  of  his  seven  children 
as  his  entire  portion,  and  provided  for  his  other 
six  children  by  a  demonstrative  legacy.  Held,  that 
the  $700  bequest  was  a  general  legacy  and  must 
abate  to  pay  debts  before  the  demonstrative  legacy 
could  be  touched.  Myers  v.  Myers,  88  Va.  181,  18  S. 
E.  Rep.  846. 

B.  SPECIFIC  LEGACnES. 

Deflaltion.— "Specific  legacies  are  legacies  of  speci- 
fic things  which  cannot  be  satisfied  save  by  the  deliv- 
ery of  that  certain  thing,  and  none  other.  A  legacy 
of  *the  diamond  rlnar  given  me  by  the  Empress  of 
Brazil,*  is  specific  whilst  one  of  'a  diamond  ring' 
Is  general.'*    8  Min.  Inst  (2d  Ed.)  580. 

A  specific  legacy  has  been  defined  to  be  "the  be- 
quest of  a  particular  thing  or  money,  specified  and 
distinguished  from  all  others  of  the  same  kind,  as 
of  a  horse,  a  piece  of  plate,  money  in  a  purse,  stock 
in  the  public  funds,  a  security  for  money,  which 
would  immediately  vest  with  the  assent  of  the 
executor."    Morriss  v.  Garland,  78  Va.  215. 

"A  specific  legacy  is  a  bequest  of  a  specified  part 
of  the  testator's  personal  estate  which  is  so  dlstin- 
iruished.  Thus,  where  a  testator  bequeathed  'such 
part  of  my  stock  of  horses  as  A  shall  select* ;  and 
in  another  case,  'five  hundred  dollars  in  personal 
property  to  my  wife,  such  as  she  may  select';  and 
in  another,  'my  capital  stock  of  £1000  in  the  India 
company's  stock*;  in  these  and  other  like  cases,  the 
legacies  were  held  to  be  specific.  So  a  bequest  of 
certain  stock,  part  of  a  larger  amount  owned  by 
Che  testator,  is  specific,  as  has  been  repeatedly 
determined.  A  legacy  is  speclfi6  when  the  testator 
intends  that  the  legatee  shall  have  the  very  thing 
t>equeathed  and  not  merely  an  equivalent  sum  in 
money  or  other  property. "  Hood  v.  Haden,  82  Va.  508. 
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CharactaiisticA— The  principal  characteristics  of 
a  specific  legacy  are  that  it  is  a  part  of  the  testa- 
tor's property  itself;  that  it  is  a  severed  or  distin- 
guished part  of  the  whole  of  his  property,  and  that 
it  is  liable  to  ademption.  Morriss  v.  Garland,  78 
Va.216. 

Specific  legacies,  though  they  constitute  a  pre- 
ferred class  and  do  not  abate  in  common  with 
general  legacies,  are  liable  to  ademption.  Indeed, 
liability  to  ademption  is  said  to  be  the  most  dis- 
tinctive feature  of  a  specific  legacy.  Hence,  if  the 
identical  thing  bequeathed  is  not  in  existence,  or 
has  been  disposed  of,  so  that  it  does  not  form  a  part 
of  the  testator's  estate,  at  the  time  of  his  death, 
the  legacy  is  extinguished,  and  the  legatee's  rights 
are  gone.  Hood  v.  Haden,  82  Va.  508;  Morriss  v. 
Garland.  78  Va.  216;  Sklpwith  v.  C^abell,  lOGiatt  795. 

The  general  rule  in  regard  to  specific  legacies  is, 
that  the  claim  of  the  legatee  will  be  defeated,  if  the 
thing  specifically  bequeathed  to  him  is  not  in  exist- 
ence at  the  time  of  the  testator's  death;  in  which 
case,  the  legacy  is  said  to  be  adeemed.  And  It 
seems  to  be  the  better  opinion,  and  is  now  the  es- 
tablished rule  in  England,  that  ademption  depends 
on  a  rule  of  law,  and  not  upon  the  intention  of  the 
testator.    Sklpwith  v.  Cabell,  19  Gratt  795. 

"If  the  assets  prove  insufficient  to  pay  the  debts 
(which,  of  course,  njust  be  first  discharged)  and  the 
legacies,  too,  the  specific  legacies  are  not  encroached 
upon  until  the  general  legacies  are  exhausted.  It 
being  presumed  reasonably,  that  the  testator  at- 
tached more  emphasis  and  importance  to  the  spe- 
cific than  to  the  general  gift  The  general  legacies 
abate,  therefore,  for  the  payment  of  debts  before 
the  specific;  and  the  specific  abate  only  among 
themselves,  and  with  the  demonstrative.  On  the 
other  hand,  specific  legacies  are  more  liable  than 
general  legacies  to  be  'adeemed'  by  being  lost  de- 
stroyed or  sold  by  the  testator  in  his  lifetime,  for  if 
at  the  testator's  death  they  no  longer  exist  or  have 
ceased  to  be  his  property,  the  will  cannot  pass  them. " 
8  Min.  Inst  (2d  Ed.)  589. 

Coiut ruction  off  Lofracles  as  Specific  Not  Favored.— It 
is  a  well-settled  rule  that  the  courts  will  incline 
against  construing  a  legacy  to  be  specific  and  that 
a  legacy  will  not  be  held  to  be  specific,  unless  there 
appears  in  the  will  a  clear  intention  to  make  It  so. 
Sklpwith  V.  Cabell,  19  Gratt  758;  Morriss  v.  Garland, 
78  Va.  215. 

InsUnces  of  Specific  Legacies.— A  bequest  of  "five 
thousand  dollars  of  m>  Virginia  registered  state 
bonds,"  Is  a  specific  legacy.  Hood  v.  Haden,  82  Va. 
588. 

A  bequest  of  a  "carriage  and  horses  belonging  to 
it"  was  held  to  embrace  only  the  two  horses  which 
were  usually  driven  to  the  carriage,  and  not  the 
four  sometimes  driven  to  it  Hearne  v.  Roane, 
Wythe  90;  Hood  v.  Hayden,  82  Va.  588. 

Where  there  was  a  specific  bequest  In  satisfac- 
tion of  a  debt  supposed  by  the  testatot  to  be  due 
from  him  to  the  legatee,  and  the  debt  was  In  fact 
due  from  the  testator  to  another  person.  It  was  held 
that  the  specific  bequest  was  not  charged  with  the 
payment  of  the  debt  there  being  nothing  from 
which  to  deduce  the  inference  that  the  testator 
would  not  have  made  the  bequest  if  he  had  known 
to  whom  the  debt  was  really  due.  Harrison  v. 
Haskins.  2  Pat  &  H.  388. 

C.  DEMONSTRATIVE  LEGACIES. 

Daffinltlon.- A  demonstrative  legacy  is  a  legacy  of 
quantity,  with  a  particular  fund  pointed  out  for  Its 
satisfaction;  as,  "I  bequeath  to  A.  $1000  to  be  paid 
out  of  the  proceeds  of  my  stock  In  the  bank  of  R. "  2 
Va.  Law  Reg.  860 ;  Morriss  v.  Garland,  78  Va.  215;  My- 
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ers  V.  Myers,  88  Va.  131,  13  S.  £.  Rep.  848;  3  Min.  Inst 
m  Ed.)  589. 

Charscteilstlcs.— A  demonstrative  lesracy  so  far 
resembles  a  sreneral  leg-acy  as  not  to  be  liable  to 
ademption;  {. «..  if  the  fund  for  pa3'ment  fails,  the 
legacy  is  not  lost,  but  the  legatee  will  be  permitted 
to  receive  the  amount  oat  of  the  general  assets.  On 
the  other  hand,  it  so  far  resembles  a  specific  leg^acy 
that  it  is  not  liable  to  abate  with  the  ,ffeneral  leera- 
cies,  on  deficiency  of  assets.  So  it  has  the  doable 
advantacre  of  escaplnsr  both  ademption  and  abate- 
ment. 2  Va.  Law  Reg.  889;  Morriss  v.  Garland,  78 
Va.  215;  Myers  v.  Myers.  88  Va.  131. 13  S.  E.  Rep.  846. 

Demonstrative  legacies,  so  far  as  the  fund  to 
which  they  are  referred  will  suffice  for  payment, 
are  preferred  to  sreneral  legracies,  because  It  Is  to  be 
inferred  that  by  referring  to  specified  parts  of  the 
estate  for  their  payment,  the  testator  intended  them 
to  be  preferred  to  other  legacies  which  he  had  not 
so  secured.  Myers  v.  Myers,  88  Va.  181, 18  S.  E.  Rep. 
346 

"The  pointing  out  of  the  fund  is  supposed  to  be 
sufiTffestive  of  the  peculiar  solicitude  on  the  part  of 
the  testator  that  his  bounty  should  take  effect,  and 
therefore  demonstrative  lefiracies  are  endowed 
with  all  tl;e  privileges  which  appertain  to  specific 
legacies  as  to  abating,  in  order  to  pay  debts,  and 
are  not,  on  the  other  hand,  liable  to  be  adeemed  by 
the  loss  of  the  fund  or  its  collection  by  the  decedent 
in  his  lifetime."    8  Min.  Inst.  (2d  Ed.)  589. 

"When  the  legacy  is  demonstrative,  that  is,  when 
the  legacy  is  given  with  a  demonstration  of  the 
particular  fund  as  the  source  or  means  of  payment, 
it  will  not  fail,  even  when  the  source  out  of  which 
it  is  to  be  paid  never  had  an  existence.  See  Oal- 
laher  v.  Gallaher,  6  Watts  473.  It  follows  from 
these  characteristics  of  a  demonstrative  legacy,  that 
if  it  be  not  payable  at  a  future  time,  like  a  general 
legacy  it  will  bear  interest  from  one  year  after 
the  testator's  death;  for  the  demonstration,  or 
pointing  out,  of  a  particular  fund  out  of  which  it  is 
to 'be  paid  still  leaves  it  on  the  footing  of  a  general 
legacy,  with  the  advantage  over  such  general  leg- 
acy of  having  that  particular  fund  especially  de- 
voted to  its  payment  to  the  exclusion  of  general 
legacies,  if  necessary."  Bradford  v.  McConihay,  15 
W.  Va.  732. 

InsUncM  of  Demonstrative  Legacies.— A  bequest 
of  "the  sum  of  $1,080  per  annum,  payable  semian- 
nually, being  the  interest  on  the  purchase  money 
of  the  real  estate  on  Main  street,  Richmond,  sold 
by  me  to  Charles  J.  Morris,"  Is  a  demonstrative 
legacy.    Corbin  v.  Mills,  19  Gratt  438. 

A  bequest  of  13,000  "to  be  paid  out  of  the  fund  aris- 
ing from  the  sale  of  the  real  estate  hereinbefore 
directed  to  be  sold,"  is  a  demonstrative  legacy. 
Bradford  v.  McConihay,  15  W.  Va.  732. 

By  the  first  clause  of  her  will  a  testatrix  be- 
queathed as  follows :  Of  the  $10,050  which  I  received 
from  my  uncle  Fitzhugh  Carter's  estate,  I  give  and 
bequeath  $2,000  of  it  to  Mrs.  C. ;  $2,000  of  it  to  Mrs.  J. ; 
$2,000  of  it  to  my  cousin  Mrs.  J. ;  $1,000  of  it  to  my 
friend  MLss  L.;  $1,000  of  it  to  Mrs.  B.;  $1,050  of  it  to 
Mrs.  F.  of  Philadelphia,  and  $1,000  to  my  cousin  Miss 
R.  I  give  the  sums  mentioned  above  to  Gen'l  Cocke, 
in  trust  for  the  sole  and  separate  use  of  the  ladies 
whose  names  are  mentioned.  These  bequests  were 
held  to  be  demonstrative  legacies.  Skipwith  v. 
Cabell,  19  Gratt  758. 

A  legacy  of  "$50,000  worth,  at  par  value,  of  my 
bank  and  other  pa3'ing  stocks,  paying  at  least  six 
per  cent  per  annum,"  to  be  selected  by  the  execu- 
tors, where  the  testator  left  fifteen  different 
kinds  of  stocks  and  bonds,  worth  at  least  $850,000. 
was  held  to  be  clearly  a  demonstrative  legacy. 
Morriss  v.  Garland,  78  Va.  215. 


The  direction  in  a  will  that  the  executor  should 
take  the  "Home  Place"  at  $40  an  acre,  or  put  it  up 
to  the  highest  bidder,  and  divide  the  proceeds 
thereof  equally  between  the  six  children  of  the 
testator,  is  a  demonstrative  legacy.  Myers  v. 
Myers,  88  Va.  131. 13  S.  E.  Rep.  846. 

A  testator  by  the  ninth  clause  of  his  will  provided : 
"It  is  my  wish  that  my  executors  hereinafter  named 
shall  have  full  power  to  sell  and  convey  what  land 
I  own  on  Brushy  creek,  in  Carroll  county,  Va.,  and 
the  remainder  of  my  Porter  tract  of  land,  near 
Ivanhoe  furnace,  and  out  of  the  proceeds  of  sale  of 
same  to  pay  over  to  my  beloved  wife  the  sum  of 
$2,500,  to  be  hers  absolutely,  to  dispose  of  in  such 
way  as  she  may  think  proper;  and  to  my  children 
and  grandchildren,  in  addition  to  what  I  have  here- 
tofore bequeathed  to  them,  as  follows:  To  my 
son  Joseph  Jackson,  $200;  to  my  son  Geo.  The.  Jack- 
son, $200;  to  my  daughter,  Mary  A.  Pugh,  8800;  to 
my  granddaughter,  Maggy  Courtney,  $100:  to  my 
granddaughter,  Sallie  Aker,  $100."  Held,  that  these 
legacies  are  demonstrative,  and  should  have  prior- 
ity over  all  other  pecuniary  legacies  in  tlie  fund 
arising  from  the  sale  of  the  Brushy  creek  and  Por- 
ter lands,  and  the  same  should  be  first  paid  out  of 
said  fund,  if  sufficient  and,  if  not  tHat  the  demon- 
strative legacies  must  abate  ratably,  and  after  the 
payment  of  the  demonstrative  legacies  named  any 
balance  of  the  proceeds  of  the  sale  of  the  said  lands, 
together  with  all  other  funds  in  the  hands  of  the 
executors,  constitutes  a  fund  to  pay  all  general 
legacies  pro  rata.  Dunford  v.  Jackson,  SVa.  Dec 
196. 

D.  RESIDUARY  LEGACIES  AND  DEVISES. 

Deflnitioii.--A  residuary  legacy  or  devise  is  a  tes- 
tamentary disposition  of  all  the  testator's  personal 
property  or  real  property  respectively,  not  other- 
wise effectually  disposed  of  by  the  wilL  18  Am.  k 
Eng.  Enc.  Law  (2d  Ed.)  728.  See  Gallagher  v. 
Rowan,  86  Va.  828, 11  S.  E.  Rep.  121. 

Partial  Baameratlon— Rule  of  BJiMdem  Oeoeris.— a 
bequest  of  "all  my  books,  medicine  and  shop  furni- 
ture, and  all  the  estate  not  before  devised  includ- 
ing my  gig  and  saddle  horses,"  Is  not  a  general 
residuary  bequest  but  includes  only  property  of 
the  same  kind  as  the  articles  enumerated.  Minor 
V.  Dabney,  3  Rand.  191.  See  also,  Miars  v.  Bedgood.  9 
Leigh  861. 

What  Passes  by  Residuary  Bequest  or  Devlae.— A 
residuary  clause  carries  all  the  property  of  the  tes- 
tator which  he  has  not  attempted  to  dispose  of,  and 
also  everything  which  turns  out  not  to  have  been 
effectually  disposed  of,  unless  a  contrary  intention 
is  clearly  manifested  In  the  will;  for  the  fact  of 
making  a  will  raises  a  very  strong  presumption 
against  any  expectation  or  desire  on  the  part  of  the 
testator  of  leaving  any  portion  of  his  estate  beyond 
the  operation  of  his  wilL  Gallagher  v.  Rowan,  88  Va. 
823,  11  S.  E.  Rep.  121. 

A  will,  after  setting  out  four  or  five  small 
bequests,  contained  the  following  residuary  clause: 
"I  do  hereby  appoint  James  Bedgood  my  execator 
to  this  my  last  will  and  testament  and  that  he  shall 
receive  the  balance  of  my  estate,  if  any."  The  tes- 
tatrix, besides  some  furniture  worth  about  $900,  died 
possessed  of  $2978  in  money.  Held,  that  Bed^^ood 
was  entitled  to  this  money,  as  well  as  to  any  other 
balance  of  the  estate.  Miars  v.  Bedgood,  9  Lei^h 
861. 

Same— Remainder  after  Life  Bstate.— A  bequest  of 
"all  my  lots  or  other  ground  not  disposed  of  by  will 
or  deed,"  includes  the  reversion  in  a  parcel  of  land. 
in  which  the  testator  had  devised  a  life  estate  to 
another  by  the  same  will.  Ii-wln  v.  Zane,  15  W.  Va. 
616. 

A  testator  devised  a  house  and  lot  to  his  wife  for 
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life.  He  made  other  devises  and  bequests,  and  the 
residuary  clause  of  his  will  was  as  follows :  "All 
the  rest  and  residue  of  my  estate  to  be  divided  into 
two  equal  shares,  a!id  I  ffive  one-half  to  my  two 
sons,  James  Henry  Markell  and  Arthur  Markell, 
and  the  other  half  to  my  nieces  above  named." 
Held^  that  the  house  and  lot  passed  under  the  resid- 
uary clause  of  the  will  to  the  sons  and  nieces  in 
equal  shares.    Markells  v.  Markells.  S3  Gratt  544. 

A  testator,  after  devisinff  to  his  wife  two  negroes 
over  and  above  her  dower,  devised  all  the  rest  and 
residue  of  his  neffroes  to  his  children,  equally  to  be 
divided  between  them  ;  and  then  directed  his  exec- 
utors to  work  all  his  neffroes  (except  those  particu- 
larly bequeathed)  on  his  lands  till  his  son  W.  should 
come  of  afire.  Held,  that  the  dower  slaves  passed 
under  the  residuary  clause,  after  the  death  of  the 
widow.    Cole  V.  Clayborn,  1  Wash.  262. 

In  Kennon  v.  McRoberts,  1  Wash.  96, 1  Am.  Dec. 
428.  a  fireneral  residuary  clause  was  held  not  to  em- 
brace a  reversionary  interest  in  a  tract  of  land  (see 
also.  Horde  v.  McRoberts,  1  Call  337).  But,  as  stated 
in  Minor  v.  Dabney,  3  Rand.  191,  it  was  so  decided 
"because  it  was  evident,  that  the  testator  thoug^ht 
he  had  conveyed  it  otherwise  in  the  body  of  his  will, 
and  could  not  therefore  intend  to  make  it  a  part  of 
the  residuum.**  See  comment  to  same  effect  in  Cole 
V.  Clayborn,  1  Wash.  262  ;  Philips  v.  Melson,  8  Munf. 
76. 

A  testator  devised  land  to  his  wife  "durinfir  her 
widowhood,  to  raise  his  four  youngest  children  on." 
He  ffave  to  his  son,  Lievin,  one  larsre  iron  pot,  his 
ridiner  saddle,  and  a  black  heifer  :  to  his  wife  and 
four  younarest  children,  his  two  best  feather  beds 
and  furniture:  to  his  daughter,  Nancy,  one  safe:  to 
his  daughter  Bettle,  one  desk  :  and  to  his  daug^hter 
Polly,  one  square  walnut  table.  He  desired  the  rest 
of  his  estate  to  be  sold,  and  the  money  to  be  equally 
divided  amonff  his  four  smallest  children.  Held, 
that  there  were  no  words  in  the  will  conveying  an 
Intention  in  the  testator  to  defeat  the  heir  at  law  ; 
that,  as  the  testater  devised  his  land  to  his  wife  for 
life,  for  her  benefit  and  that  of  the  younsrer  chil- 
dren, it  was  to  be  fairly  inferred,  that  he  had  given 
them  all  the  interest  in  the  land  he  intended  :  that 
the  implication  in  the  residuary  clause  was  too 
weak  to  warrant  the  exclusion  of  the  heir :  and 
that,  therefore,  the  reversion  of  all  the  real  estate 
of  the  testator  went  to  his  heir  at  law.  Philips  v. 
Melson,  8  Munf.  76. 

5Mne— Profits  and  Increase  off  Slaves.— Where  slaves 
are  specifically  bequeathed  to  a  child  when  he  shall 
attain  the  acre  of  twenty-one  or  shall  marry,  and  no 
provision  is  made  for  maintenance  in  the  meantime, 
their  intermediate  profits,  if  not  otherwise  disposed 
of.  do  not  pass  by  a  general  residuary  clause,  but  go 
to  the  legatee.    Quarles  v.  Quarles.  2  Munf.  821. 

If  a  testator  bequeath  a  female  slave  to  his  wife 
for  life,  and  then,  absolutel3 ,  to  one  of  his  sons, 
saying  nothing  expressly  or  by  evident  implication 
of  her  increase,  such  increase,  born  after  the  death 
of  the  testator,  and  during  the  life  of  the  widow,  do 
not  pass  by  a  general  residuary  clause  to  all  the 
children,  but  belooff  to  the  remainderman  :  such 
as  are  born  before  the  testator's  death,  and  are  not 
otherwise  disposed  of  by  the  will,  do  pass  by  such 
residuary  clause.    Ellison  v.  Woody.  6  Munf.  368. 

Samer-Leffacles  and  Devises  That  Lapse  or  Other- 
wise Fall. —  Where  the  will  contains  a  residuary 
clause,  void  or  lapsed  legacies  pass  to  the  residuary 
leg-atees,  and  not  to  the  next  of  kin.  Elcan  v.  Lan- 
casterlan  School,  2  Pat  &  H.  58. 

But  at  common  law,  although  the  will  contains  a 
residuary  clause,  lapsed  or  void  devises  will  g^o  to 
the  heirs  of  the  tesutor.    Stonestreet  v.  Doyle,  75 


Va.  856,  40  Am.  Rep.  781.  Under  the  statute,  how- 
ever. Va.  Code  1887,  %  2SS^,  lapsed  devises  will  pass 
to  a  general  residuary  devisee,  unless  the  will  shows 
a  contrary  in  ten tlon  on  the  part  of  the  testator.  Gal- 
laffher  v.  Rowan,  86  Va.  828. 11  S.  E.  Rep.  121. 

"  'It  seems  to  be  well  settled,'  says  Redfleld,  'that 
a  residuary  bequest  as  to  personal  estate  carries 
not  only  every  thinff  not  attempted  to  be  disposed  of, 
but  everything  which  turns  out  not  to  have  been 
effectually  disposed  of,  as  void  legacies  and  lapsed 
legacies.    A  presumption  arises  in  favor  of  the  resid- 
uary  legatee,   as    to    personalty,   against    every 
other  person  except  the  particular  leg'atee.    The 
testator  is  supposed  to  give  away  from  the  residuary 
legatee,  only  for  the  sake  of  the  particular  legatee.* 
'The  courts,'  he  adds,  'have  for  a  long  time  inclined 
very  decidedly  against  adopting  any  construction  of 
wills  which  would  result  in  partial  intestacy,  unless 
absolutely  forced  upon  them.    This  has  been  done 
partly  as  a  rule  of  policy,  perhaps,  but  mainly  as 
one  calculated  to  carry  into  effect  the  presumed  in- 
tention of  the  testator.    For  the  fact  of  making  a 
will  raises  a  very  strong^  presumption  against  any 
expectation  or  desire  on  the  part  of  the  testator  of 
leaving  any  pottion  of  his  estate  beyond  the  ot>era- 
tion  of   his   will.'    SRedf.,  Wills,  115.    ♦   •   ♦    And 
since  the  revisal  of  1849  we  have  had  a  statute  in 
Virginia,  which  puts  devises  of  real  estate  on  the 
same  footing  in  this  particular  with  legacies  of  per- 
sonalty.   Code,  $  2524:  2  Lom.  Ex'ors  (2d  Ed.)  807." 
Gallasrher  v.   Rowan.   86  Va.  828,    11 S.  E.  Rep.  121. 
See  iikfra.  "Lapsed  and  Void  Legacies  and  Devises." 
With  reference  to  what  passes  by  a  residuary  be- 
quest or  devise,  Mr.  Minor  says:    "As  the  law  was 
in  Virginia  prior  to  Ist  January,  1787,  a  residuary 
devise,  unlike  a  residuary  legacy,  did  not  Include 
those  devises  which  lapsed,  nor  probably  those  that 
were  otherwise  and  originally  void :  but  the  same 
devolved  upon  the  heir  at  law.    The  reason  was, 
that  whilst  a  will  of  personalty  speaks  at  the  time 
of  the  testator's  death,  and  therefore  a  residuary 
legatee  takes  not  only  what  is  undisposed  of  by  the 
expressions  of  the  will,  but  also  that  which  in  the 
sequel  turns  out  at  the  testator's  death,  not  to  have 
been  effectually  disposed  of,  the  will  of  the  lands 
was  understood  to  speak  only  at  the  time  of  making 
it,  and  so  the  residuary  devisee  could  take  no  more 
than  what  was  at  that  time  intended  for  him:  and 
hence  a  devise  that  fails  results  to  the  heir.    *   *   « 
When  by  statute  in  Virginia,  taking  effect  1st  Jan- 
uary, 1787,  one  was  allowed  to  devise  after-acquired 
lands,  provided  he  plainly  contemplated  them  (Tur- 
pin  V.  Turpin,  1  Wash.  75),  it  became  needful  to  dis- 
criminate, in   respect  to  the  doctrine  in  question, 
between  wills  that  did,  and  those  that  did  not  con- 
template and  dispose  of  such  after-acquired  lands. 
In  the  latter  case,  that  is,  wherever  the  will  employed 
no  expressions  to  the  contrary,  it  was  held  to  relate 
solely  to  the  real  estate  which  the  devisor  had  at 
the  time  of  making*  the  will,  and  not  to  what  he  ac- 
quired subsequently.    Harrison  v.  Allen,  8  Call  806: 
Raines  v.  Barker,  18  Gratt.  128:  Gibson  v.  Carrell,  18 
Gratt  186:  Smith  v.  Edrinffton,  8  Cr.  66;  Warner  v. 
Swearinger.  6  Dana  (Ky.)  194.    In  this  latter  case, 
therefore,  it  is  supposed  that  the  heir,  and  not  the 
residuary  devisee,   would   take    all    devises   that 
failed,  for  the  same  reason  as  before.    But  where 
the  win  did  contemplate  after-acquired  lands,  it 
would  seem  that  the  reason  upon  which  the  doctrine 
in  question  depends  would  no  longer  avail  to  exclude 
the  residuary  devisee:  and  that,  by  virtue  of  the 
residuary  clause,  he  would  take,  in  preference  to 
the  heir  at  law,  all  such  devises  as  should  lapse,  or 
otherwise  fail,  just  as  a  residuary  legatee  would, 
under  corresponding  circumstances,  take  lapsed 
and  failing  legacies,— unless,  indeed,  a  contrary  In- 
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tention  was  manifested  in  the  will. 
(4th  Ed.)  1000. 

The  distinction  between  a  residuary  bequest  of 
personal  estate  and  a  residuary  devise  of  real  es- 
tate, as  the  law  was  prior  to  the  statute  of  1840-60,  now 
Va.  Code  1887.  S  2534,  placincr  devises  on  the  same 
footing*  in  this  particular  with  bequests,  is  stated  in 
Stonestreet  v.  Doyle,  76  Va.  856,  as  follows:  '*  A  will 
of  personal  estate  refers  to  the  state  of  the  property 
at  the  testator's  death ;  and  therefore  it  is  that  a 
general  residuary  bequest  of  personalty  compre- 
hends everythinsr  which  at  the  testator's  death  is 
not  leflrally  and  effectually,  as  well  as  in  express 
terms,  disposed  of.  The  rule  is,  however,  very 
different  with  respect  to  a  residuary  devisee  of 
realty.  As  to  him  the  rule  isCuntil  changed  by  the 
statute  of  1840  and  1850)  the  will  speaks  only  at  the 
time  of  makinir  It,  and  he  can  take  nothing  but  that 
which  was  intended  for  him.  Jones  v.  Mitchell,  l 
Sim.  &  Stu.  200.  When,  therefore,  a  specific  devise 
of  real  estate  is  made,  but  which  is  void  or  Ineffect- 
ual on  account  of  the  incapacity  of  the  devisee  to 
take,  the  estate  is  not  included  in  the  residuary 
devise,  but  passes  to  the  heirs  as  a  case  of  intestacy, 
and  for  the  ver>  obvious  reason  that  the  testator 
conceives  himself  to  have  disposed  of  the  property, 
and  therefore  does  not  intend  the  residuary  dev- 
isee shall  take  it.  The  specific  devise,  although  in- 
operative for  lecral  causes,  as  plainly  indicates  an 
intention  to  exclude  the  residuary  devisee,  as 
thouffh  the  same  estate  had  been  criven  to  some 
other  person,  who  was  at  the  time  capable  of  tak- 
ing, but  by  subsequent  events  was  rendered  incapa- 
ble. The  heir  in  such  cases  takes  the  estate,  not  on 
the  ground  of  any  supposed  intention  of  the  testator 
in  his  behalf,  but  because  he  is  entitled-  to  any  part 
of  it  which  is  not  effectually  and  leg^ally  given  to 
some  other  person." 

Thouffh  a  provision  that  the  executors  shall  invest 
a  certain  sum  in  land  ordinarily  would  be  a  con- 
version of  the  amount  into  realty,  yet  where,  by  a 
breaclvof  a  condition  precedent  annexed  to  the  de- 
vise, the  devisee  takes  nothing,  the  conversion  fails 
to  that  extent,  and  such  portion  of  the  money  ffoes 
to  the  residuary  legatee.  Phillips  v.  Ferguson,  85 
Va.  600,  8  S.  E.  Rep.  241. 

Where  a  bequest  in  one  clause  of  a  will  is  void  for 
uncertainty,  the  fund  becomes  a  part  of  the  resid- 
uary estate.  Trustees  of  Emory  &  Henry  CoUeg^e  v. 
Shoemaker  Collecre,  02  Va.  820,  28  S.  £.  Rep.  765. 

A  will  Grave  certain  land  to  the  testator's  adopted 
daughter  and  "her heirs  forever,"  and  pirovided 
that,  if  she  should  die  without  issue,  the  land  should 
be  sold,  and  the  proceeds  applied  to  certain  pur- 
poses, and,  after  making  certain  bequests,  the  will 
made  the  adopted  daughter  residuary  legatee  of  all 
the  testator's  "remaininfir  estate,  real  and  per- 
sonal." One  of  the  purposes  for  which  a  part  of  the 
proceeds  of  the  land  was  directed  to  be  used  was 
void.  Held,  that,  that  portion  fell  into  the  residue, 
and,  on  the  death  of  the  adopted  daughter  without 
issue  passed  into  her  sole  distributee  as  personalty. 
Gallaffber  v.  Rowan.  86  Va.  823, 11  S.  £.  Rep.  121. 

A  contingent  remainder  of  personal  estate  which 
fails  to  take  effect,  falls  into  the  residuum  and  passes 
to  the  residuary  leg'atees.  Shackelford  v.  NewbiU, 
2  Pat  &H.  232. 

The  rule  that  all  legacies  which  fail  by  lapse  or 
otherwise  fall  into  the  residuum  and  go  to  the  resid- 
uary legatees,  applies  to  specific  or  pecuniary  leg"- 
acies.  but  not  to  the  subject  of  the  residuary  lecracy 
Itself.  Frazlerv.  Frazler,  2  Leigh  640;  Sklpwith  v. 
Cabell,  10  Gratt.  786. 

A  testator  bequeathed  the  residuum  of  his  estate 
to  the  four  children  of  a  deceased  brother.  Two  of 
the  legatees  died  before  the  testator,  whereby  the 
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2  Min.  Inst  intended  legacy  of  the  moiety  of  the  residuum  t9 
them  lapsed.  Held,  that  this  moiety  did  not  go  to 
the  residuary  lecratees  who  survived  the  testator,, 
but  was  distributable  among^his  next  of  kin.  he  be- 
ing* intestate  as  to  it  Frazierv.  Frazier,  S  Leielk 
642. 

"When  a  specific  devise  or  bequest  fails  from  any 
cause,  the  subject  of  it  croes  to  the  residuary  devisee 
or  legatee,  as  the  case  may  be,  unless  a  different 
intention  appears  in  the  will.  But  when  a  residuary 
devise  or  bequest  fails -from  any  cause,  the  subject 
of  it,  to  the  extent  of  such  failure,  ^oes  to  the  heirs 
or  distributees  at  law  of  the  testator."  Dictum  by 
MONCTJBB,  J.,  In  Stone  v.  Nicholson,  27  Gratt  8. 

In  2  Min.  Inst  (4th  Ed^  1010,  Mr.  Minor  says : 
"Judge  Moncuhb's  dictum  In  Stone  v.  Nicholson,  ST 
Gratt  8.  doubtless  relates  to  the  present  state  of  the 
law,  as  it  is  by  the  existlufir  statute,  taking-  effect  1st 
July,  1860  (V.  C.  1878,  ch.  118,  sec.  14;  V.  C.  1887,  ch.  112. 
sec.  2524).  And  yet  the  distinction  which  the  obser- 
vation supposes,  between  the  destination  of  specific 
devises  which  fall  (namely,  that  they  are  included 
in  the  residuary  clause),  and  of  part  of  the  residu- 
ary devise  itself  (which  is  reckoned  never  to  fall 
into  the  residuum),  would  seem  to  be  hardly  recon- 
cilable with  the  terms  of  the  statute.  'Such  real 
estate  *  *  *  as  shall  be  comprised  in  any  devise 
•  *  ♦  which  shall  fall  or  be  void,  or  otherwise 
incapable  of  taklnsr  effect  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will.'  it 
was  that  very  distinction  (taken  in  Frazier  v.  Kra- 
zler,  2  Lelg-h  640)  that  the  enactment  was  apparently 
designed  to  obviate,  whilst  at  the  same  time  it  de- 
clared a  conclusion  to  which,  it  is  apprehended,  the 
courts  would  have  come  at  all  events,  as  freely  in 
devises  as  in  wills  of  chattels.  Inasmuch  as  botb  by 
statute  speak  as  at  the  testator's  death." 

Construction  off  Residuary  Clause.— When  a  man 
makes  a  will  the  presumption  is  that  he  intends 
thereby  to  dispose  of  his  whole  estate,  especially 
where  the  will  contains  a  general  residuary  clanse, 
and  hence  very  strong  and  special  words  are  re- 
quired to  show  that  the  testator  intended  the  resid- 
uary bequest  to  have  a  limited  effect  and  thus  to 
rebut  the  presumption  in  favor  of  the  residue. 
Smith  V.  Smith,  17  Gratt  268;  Gallagher  v.  Rowan, 
86  Va.  828,  11  S.  E.  Rep.  121;  Irwin  v.  Zane,  15  W.  Va. 
646. 

General  words  in  a  residuary  clause  will  carry 
every  estate  or  interest  of  the  testator,  which  is  not 
expressly,  or  by  necessary  implication,  excluded 
from  Its  operation.    Irwin  v.  Zane.  15  W.  Va.  646. 

But  however  fireneral  in  point  of  form  and  expres- 
sion a  residuary  clause  may  be,  if  it  aiA>ear  from 
other  parts  of  the  will  that  a  particular  estate  or 
interest  was  not  intended  by  the  testator  to  fall  into 
the  residuum,  it  will  not  be  embraced  by  the  resid- 
uary clause,  althoasrh  no  other  disposition  thereof 
may  have  been  actually  made  by  the  will.  Kennon 
V.  McRoberts.  1  Wash.  06,  1  Am.  Dec,  428;  Minor  v. 
Dabney,  8  Rand.  101. 

If  a  testator  give  to  one  of  his  children  a  pecuni- 
ary legacy,  expressly  declarlncr  that  sum  to  be  all 
he  intends  such  legatee  to  receive  of  his  estate,  a 
g-eneral  residuary  bequest  to  "all  his  children" 
(without  mentlonluff  names)  must  be  construed  as 
not  meanlnff  that  child.    Ellison  v.  Woody,  6  Mnnf. 


A  bequest  of  "all  the  rest  and  residue  of  my  estate 
which  may  at  any  time  come  to  the  hands  of  my 
executor,  either  from  the  lapsing  of  the  aforesaid 
legacies  or  otherwise,"  was  held,  upon  4  considera- 
tion of  the  whole  will  and  surrounding  circum- 
stances, to  include  the  testator's  real  estate.  Smith 
V.  Smith,  17  Gratt  268. 

The  residuary  clause  of  a  will  was  as  follows: 
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"'All  the  rest  and  residue  of  my  estate,  real,  per- 
sonal, and  mixed,  I  desire  shall  eo  to,  and  be  divided 
in  eaual  parts,  among^  those  who  would  be  my  heirs 
at  law,  under  the  statute  of  descents  and  distribu- 
tions in  Virginia,  in  case  I  had  died  intestate." 
Btld,  that  the  heirs  at  law  inherited  under  this 
clause  per  capita,  and  not  per  etirpes.  Walker  v. 
Webster,  05  Va.  877.  28  S.  E.  Rep.  570. 

A  devise  to  a  wife  of  a  residue  of  an  estate,  after 
payinff  debts  and  lecracies,  with  a  contlng^ent  limita- 
tion over  to  another  "of  whatever  she  may  leave" 
at  her  death,  vests  in  the  wife  an  absolute  estate  in 
the  residuum.  Elcan  v.  Lancasterian  School,  2  Pat 
^H.  68. 

The  provision  of  a  residuary  clause  that  "the  re- 
mainder of  my  estate,  real  and  personal,"  shall  be 
equally  divided,  etc.,  docs  not  render  the  land  sub- 
ject to  the  payment  of  leg^acies.  where  by  the  prior 
clauses  of  the  will  only  specific  devises  of  land  have 
been  made,  and  no  legacies  have  been  criven.  Lee 
^.  Lee,  88  Va.  805. 14  S.  E.  Rep.  534. 

E.  CUMULATIVE  LEGACIES. -When  two  lega- 
cies are  given  by  the  same  testator  to  the  same  per- 
son, if  he  takes  both  they  are  said  to  be  cumulative 
as  distiuffuished  from  such  as  are  merely  repeated 
or  g-iven  in  substitution.  The  testator's  intention 
determines  the  construction,  and  althoug-h  in  gen- 
eral it  must  be  g^athered  from  the  face  of  the  will, 
parol  testimony  being  for  the  most  part  Inadmissible 
to  show  what  it  is,  yet  in  case  of  cumulative  bequests 
a  much  freer  resort  to  It  is  tolerated.  3  Mln.  Inst 
(2d  Ed.)  507. 

Mr.  Minor  lays  down  the  following  rules  of  inter- 
pretation where  the  Intention  of  the  testator  does 
not  appear  from  the  face  of  the  will: 

"(1)  If  a  specific  thinsr  is  bequeathed  twice  by  a 
testator,  to  the  same  person,  he,  of  course,  can  have 
it  but  once,  and  thus  no  legacy  of  a  specific  chattel 
can  ever  be  cumulative. 

"(2)  Where  two  legacies  of  equal  amount  are 
given  to  the  same  recipient  by  the  same  will,  it  is 
a  mere  repetition,  and  he  is  entitled  to  one  leg-acy 
only;  but  if  they  be  of  unequal  amount,  the  one  last 
criven  is  cumulative,  and  he  is  entitled  to  both.  And 
parol  evidence  is  admitted  to  repel  the  presumption 
in  either  case. 

"(8)  Where  two  legacies,  whether  of  equal  or  un- 
equal amount  are  criven  to  the  same  legatee,  by  dif- 
ferent instruments,  as  by  a  will  and  a  codicil,  the  last 
is  cumulative,  and  he  takes  both.  But  here,  also, 
parol  evidence  may  be  introduced  to  prove  that  the 
testator's  Intention  was  otherwise."  8  Min.  Inst 
(2d  Ed.)  597. 

Presumption  Where  One  Legacy  Is  Specific  and  the 
Other  Residuary— The  presumption  arising  from  the 
fact  that  the  testator  specifically  devised  certain 
lands  to  his  two  sons,  and  then  directed  the  balance 
of  his  estate,  "not  hereinbefore  partly  disposed  of," 
to  be  disposed  of  as  the  law  directs,  is  that  he  thereby 
intended  to  equalize  the  two  sons  with  his  other 
children  to  whom  he  had  made  previous  gifts  and 
that  he  did  not  intend  that  the  devise  to. them  should 
operate  by  way  of  an  advancement  within  the  mean- 
ing of  the  Va.  Code  1887.  §  2561,  which  provides  that 
advancements  to  a  descendant,  made  by  one  who 
dies  wholly  or  partially  intestate,  shall  be  brought 
into  hotchpot  with  the  whole  estate  before  the  per- 
son advanced  shall  be  entitled  to  partition  or  dis- 
tribution with  the  other  heirs  of  the  testator. 
Bledler  v.  Biedler,  87  Va.  800,  12  S.  E.  Rep.  758. 

Leiracies  Qlven  by  Different  Instruments  Presumed  to 
Be  Cumulative.— A  testator  directed  his  property, 
except  lands  devised  to  his  wife,  to  be  equally  di- 
vided amonff  his  children.  He  referred  to  a  mem- 
orandum of  advancements,  which  he  wished  to 
accompany  his  will  "in  order  that  an  equal  distri- 


bution of  his  estate  mi^ht  be  made."  After  his 
wife's  death,  he  added  a  codicil  devising  to  a  son 
certain  land,  and  reciting  that  the  death  of  his  wife 
and  other  considerations  had  induced  him  to  modify 
his  will,  and  that  his  son  had  lived  with  him  and 
been  of  great  service  and  comfort  to  him,  and  that 
he  had  revoked  so  much  of  the  will  as  was  inconsist- 
ent with  the  codicil.  The  land  was  not  valued  In  the 
codicil,  nor  was  there  any  mention  of  it  in  the  mem- 
orandum. Held,  that  the  son  took  the  land,  in  ad- 
dition to  his  share  under  the  orlarinal  wlU,  without 
having  to  account  for  it  Noel  v.  Noel.  86  Va.  100.  9 
S.  E.  Rep.  684. 

F.  VESTED  OR  CJONTINQENT  LEGACIES.— A 
lecracy  not  Immediately  payable  is  said  to  be  vested 
when  it  is  payable  at  a  future  time  certain  to  arrive 
and  is  transmissible  to  the  personal  representatives 
of  the  lecratee  in  case  of  his  death  before  the  time  of 
payment  If  thelesracy  is  not  thus  transmissible, 
and  is  payable  on  an  event  which  may  never  happen. 
It  is  said  to  be  contingent  Whether  a  particular 
legacy  is  vested  or  contingent,  is  a  question  of  tes- 
tamentary construction  to  be  determined  by  the 
terms  of  the  will.  See  18  Am.  &  Engr.  Enc.  Law  (2d 
Ed.)  781.  See  also,  8  Min.  Inst  (2d  Ed.)  500.  For  a 
full  discussion  of  what  expressions  will  give  vested, 
and  what  contingent  interests,  see  monocrraphlc 
note  on  "Wills." 

6.  LEGACIES  AND  DEVISES  UPON  CONDITION. 

Definition— Classes  of  Condition.  — A  conditional 
lesracy  is  a  bequest  to  take  effect,  or  to  be  defeated, 
upon  the  happeninjr  or  not  happening  of  some 
deslgmated  event.  It  is  precedent  when  the  act 
to  be  done,  or  the  event  to  happen  Is  to  precede 
the  vestiufiT  of  the  legacy,  and  subsequent  when 
the  act  to  be  done,  or  the  event  to  happen  is  to 
follow  the  vesting.    8  Min.  Inst  (2d  Ed.)  504. 

Condition  Dlstlnsrulshed  from  notlve.— Where  am- 
blg'uous  words  are  used  expressive  of  contingency, 
It  may  be  a  question  whether  the  contingency  Is 
referred  to  as  the  reason  or  occasion  for  making 
the  disposition,  or  as  the  condition  upon  which  the 
disposition  is  to  become  operative.  In  order  to 
make  the  bequest  conditional.  It  must  be  clear  that 
the  testator  intended  that  it  should  operate  only 
in  a  certain  event  Hence,  where  a  testatrix  says: 
"In  case  of  a  sudden  or  unexpected  death,  I  give 
the  remainder  of  my  property  to  be  equally  divided 
between  my  cousin.  Dr.  C,  of  Philadelphia,  and 
my  cousin,  P.  S.,  of  New  Orleans."  no  condition 
that  the  testatrix  shall  die  suddenly  and  unexpect- 
edly is  contemplated,  but  the  words  express  only 
that  the  possibility  of  such  event  was  the  reason  or 
occasion  for  making  the  bequest  3  Min.  Inst  (2d 
Ed.)  595;  Sklpwlth  v.  Cabell,  19  Gratt  782. 

A  paper  wrltlufir  contained  the  following  words: 
"Let  all  men  know  hereby.  If  I  get  drowned  this 
morning,  March  7,  1872.  that  I  bequeathe  all  my 
property,  personal  and  real,  to  my  beloved  wife, 
Florence,  witness  my  hand  and  seal.  7th  of  March, 
1872.  Wm.  T.  French."  Held,  that  the  provision, 
•*If  I  get  drowned  this  morning."  was  not  a  condi- 
tion, but  a  narration  of  the  facts  which  led  the  tes- 
tator to  make  his  will  at  that  time.  French  v. 
French.  14  W.  Va.  458. 

A  paper  writing  was  in  these  words:  "Lewins- 
viUe.  August  19. 1862.  Dear  wife:  I  am  g-olng  away; 
I  may  never  return.  I  leave  my  property  to  Gaines 
and  Dan:  dispose  of  it  as  you  see  fit;  don't  forget 
sister  Mary  and  Bridget  Pay  William  McCauley 
twenty  dollars;  Patrick  Sullivan,  twenty-five  dol- 
lars. Edmund  C.  Conly."  iTeW,  In  view  of  the  cir- 
cumstances surrounding  the  writer  at  the  time, 
that  this  will  was  not  conditional  on  his  ffoing  away 
and  not  returning.    Cody  v.  Conly,  27  Gratt  818. 

Construction  of  Conditions.— "While  a  person  may 
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certainly  make  a  conditional  will,  his  intention  to 
do  80  must  appear  very  clearly  on  the  face  of  the 
will;  and  if  such  an  intention  do  not  so  appear,  the 
will  mustn)e  regarded  as  unconditional."  Cody  v. 
Ck)nly.  27  Gratt  313;  French  v.  French,  U  W.  Va.  468. 

"Nothingr  is  better  settled  than  that  in  conditions 
subsequent  since  they  are  in  defeasance  of  inter- 
ests already  vested,  courts  of  law  and  courts  of 
equity  are  strict  in  requiring  the  very  event,  or  the 
act  toXbe  done,  with  all  its  particulars,  which  is  to 
defeat  the  interest  previously  vested."  Lewis  v. 
Henry,  28  Gratt  192. 

Party  Accepting  Legacy  Hay  Bind  Himself  to  Per- 
form Condition.— See  iny>*a,  "Acceptance  and  Refusal 
of  Lecracies  and  Devises." 

Rules  to^Determine  Whether  Condition  Is  Precedent 
or  Subsequent— There  are  no  technical  words  to 
distinguish  between  conditions  precedent  and  con- 
ditions subsequent  The  distinction  is  a  matter  of 
construction.  The  same  words  may  indifferently 
make  either,  according-  to  the  intent  of  the  person 
who  creates  the  condition.  If  the  language  of  the 
particular  clause  or  of  the  whole  will  shows  that 
the  act  on  which  the  estate  depends  must  be  per- 
formed before  the  estate  can  vest,  the  condition  is 
precedent,  and  unless  it  be  performed  the  devisee 
can  take  nothing.  If,  on  the  contrary,  the  act  does 
not  necessarily  precede  the  vesting  of  the  estate, 
but  may  accompany  or  follow  it,  and  this  can  be 
collected  from  the  whole  will,  the  condition  is  sub- 
sequent Burdis  V.  Burdls,  96  Va.  81,  80  S.  E.  Rep. 
462:  Reuff  V.  Coleman,  80  W.  Va.  171,  8  S.  E.  Rep.  697. 

Impossible  Conditions.— if  a  condition  precedent 
or  subsequent  is  annexed  to  a  bequest  of  personal 
property,  and  its  performance  Is  or  becomes  im- 
possible, the  bequest  does  not  fail,  but  the  legatee 
takes  the  property  by  absolute  title  as  if  no  condi- 
tion had  been  annexed  thereto.  See  3  Min.  Inst 
(2d  Ed.)  695. 

If  a  condition  precedent  is  annexed  to  a  devise 
of  real  estate,  and  its  performance  is  or  becomes 
impossible,  the  devise  fails,  although  the  devisee  is 
without  fault;  but  if  the  condition  be  subsequent 
and  its  performance  becomes  impossible  without 
fault  of  the  devisee,  the  estate  is  not  defeated  or 
forfeited,  but  the  devisee  holds  the  property  by 
absolute  title  as  if  no  condition  had  been  annexed 
thereto.  •  Burdis  v.  Burdis,  96  Va.  81,  80  S.  E.  Rep. 
462. 

A  testator  devised  to  his  wife  for  life  his  home- 
stead and  five  acres  of  land,  with  the  express  under- 
standing that  his  son  would  support  and  take  care 
of  her,  and  at  her  death  the  homestead  and  land 
were  to  return  to  his  son  "as  compensation  there- 
for." The  will  also  required  the  son  to  support 
and  provide  for  his  two  sisters  while  they  were 
single.  The  testator's  wife  died  more  than  a  year 
before  the  testator,  and  he  made  no  change  in  his 
will.  Ifeld,  that  the  condition  on  which  the  home- 
stead and  five  acres  vested  in  the  son  was  a  con- 
dition subsequent  and  he  acquired  an  absolute 
title.    Burdis  v.  Burdis,  96  Va.  81,  30  S.  E.  Rep.  462. 

Illegal  Conditions.— "Where  the  Illegal  condition 
precedent  is  'malum  in  se,'  as  to  kill  a  man,  the 
legacy  is  void,  whether  it  be  charged  on  personalty 
or  on  lands,  that  is  by  the  Roman,  as  well  as  by  the 
common  law;  but  where  it  is  merely  contrary  to 
the  policy  of  the  law.  as  that  a  married  woman 
shall  live  apart  from  her  husband,  if  charged  on 
the  personalty  the  condition  is  void,  and  the  legacy 
good,  in  pursuance  of  the  principles  of  the  Roman 
law;  whilst  if  it  be  charged  on  lands,  the  legacy 
and  conditions  are  void,  in  conformity  with  the 
common  law.  Thus,  where  a  testator  bequeathed 
to  his  niece  £5  a  month,  provided  she  lived  apart 
from  her   husband,  the   bequest   was  held    to  be 


absolute  and  unconditional."  3  Min.  Inst  (2d  Ed.> 
606. 

Illegal  conditions,  if  they  be  subsequent  are 
void  as  well  by  the  common  sis  by  the  Roman  law. 
and  the  bequest  is  treated  as  if  it  were  uncondi- 
tional.   8  Min.  Inst  (2d  Ed.)  697. 

For  examples  of  illegal  conditions,  see  infi-a,  "Con- 
ditions in  Restraint  of  Marriage";  "Conditions  as 
to  Religious  Qualification." 

Conditions  In  Restraint  of  Marriage— General  State, 
ment.— "If  a  condition  in  restraint  of  marriage  is 
precedent  and  annexed  to  a  gift  of  land  (or  of  any 
interest  arising  out  of  land),  it  operates  as  at  com- 
mon law;  when  broken,  it  prevents  the  estate  from 
vesting,  whatever  be  Its  nature.  When  annexed  to 
a  gift  of  personal  property,  if  general  or  unreason  - 
able,  it  is  wholly  void,  and  the  gift  takes  effect:  if 
partial  and  reasonable  It  is  operative.  When  a 
condition  is  subsequent,  and  annexed  to  a  gift  of 
land  (or  of  any  interest  arising  out  of  land).  If 
general,  it  Is  void,  and  although  broken,  the  estate 
of  the  donee  continues;  if  partial  and  reasonable, 
it  is  operative,  and  on  its  breach,  the  estate  of  the 
donee  is  defeated.  When  a  subsequent  condition 
is  annexed  to  a  gift  of  personal  property,  if  general, 
it  is  void ;  if  partial  and  reasonable,  and  there  is  a 
gift  over,  it  is  operative,  and  upon  its  breach  the 
interest  of  the  first  donee  ceases  and  the  gift  over 
takes  effect;  but  if  there  is  no  gift  over,  then  the 
condition  is  said  to  be  in  terrorem  and  is  inopera- 
tive." 2  Pom.  £q.  §  983,  quoted  with  approval  in 
Phillips  V.  Ferguson,  86  Va.  609,  8  S.  E.  Rep.  341. 
See  note  to  Phillips  v.  Ferguson  in  1 L.  R.  A.  887.  Sec 
also,  note  in  1  Va.  Law  Reg.  680. 

LlmiUtion  until  Marriage  Distinguished  from  Condi  - 
tlon  in  Restraint  of  narrlage.-  "It  is  well  settled  and 
very  clear,  that  a  testator  can,  by  his  will,  give 
property  to  an  unmarried  female  until  her  mar- 
riage, and  then  and  in  that  event  to  other  persons. 
Such  a  bequest  may,  incidentally,  operate  as  a  re- 
straint upon  marriage.  But  such  a  possible,  or 
even  probable  effect,  will  not  invalidate  the  bequest 
It  is  a  bequest  which  every  owner  of  property,  in 
the  exercise  of  his  dominion  over  it  and  his  power 
of  disposition  of  it,  has  a  right  to  make:  and 
it  is  a  bequest  which  may  be  very  reason- 
able and  proper  to  be  made,  under  the  circnm- 
stances  of  the  case.  A  head  of  a  family  would 
naturally  wish  to  dispose  of  his  property-,  or  an 
adequate  portion  of  it,  in  such  a  way  as  to  supply 
the  wants  of  the  needy  members  of  the  family,  at 
least  so  long  as  they  might  or  were  likely  to  con- 
tinue to  be  needy,  and  then  to  dispose  of  It  as  he 
might  deem  to  be  J  ust  and  proper.  He  might  there- 
fore, secure  it  to  the  use  of  a  female  member  of  the 
family  until  her  marriage,  and  then  in  that  event 
to  other  members  of  the  family.  He  might 
well  suppose  that  while  the  first  object  of  bis 
bounty  would  need  It  for  her  support  so  long  as  she 
remained  unmarried  and  had  no  one  to  provide  for 
her.  she  probably  would  not  need  it  when  she  would 
have  a  husband  to  provide  for  her."  Selden  v. 
Keen,  27  Gratt  576. 

A  testatrix  bequeathed  certain  bank  stock  to  a 
young  lady,  providing  that  If  she  should  die  under 
the  age  of  twenty-one  years  or  should  marry,  the 
bank  stock  should  go  to  a  trustee  for  the  benefit  of 
the  young  lady's  mother,  and  of  the  great-nieces  of 
the  testatrix.  Held,  that  the  bequest  over  was  a 
conditional  limitation,  and  not  a  condition  In  re> 
straint  of  the  marriage.  Selden  v.  Keen,  27  Gratt 
676. 

Necessity  for  Gift  Over— A  limitation  over  in  the 
event  of  the  marriage  of  the  first  taker  is  always  an 
important  if  not  a  conclusive,  circumstance  to  show 
that  a  condition  if»  terrorem,  and  in  restraint  of  mar- 
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riag^e,  is  not  intended.  Selden  v.  Keen,  27  Gratt 
576. 

Where  there  is  no  bequest  over,  and  no  specific 
direction  that  npon  breach  of  the  condition  the 
leffacy  shall  fall  into  the  resldnum  of  the  estate, 
the  condition  is  in  Urrorem  merely,  and  does  not 
avoid  the  bequest  Maddox  v.  Maddox.  11  Gratt 
804:  Phillips  V.  FerflTUson,  S5  Va.  513.  8  S.  E.  Rep.  241; 
Flfleld  V.  Van  Wyck,  94  Va.  683.  27  S.  E.  Rep.  446. 

The  doctrine  of  in  terrorem,  that  is,  the  rule  that  a 
ffift  over  is  necessary  in  order  that  a  condition  shall 
be  valid,  applies  only  .to  conditions  in  restraint  of 
marriag^e  and  to  conditions  afirainst  contestinff  the 
will.  ReufE  V.  Coleman,  80  W.  Va.  171,  3  S.  E.  Rep. 
^97:  Fifleld  v.  Van  Wyck,  94  Va.  668,  27  S.  E.  Rep.  446. 

Safflclency  of  Qlft  Over.— A  provision  In  a  will 
that  the  legacy  to  the  contesting '  legatee  shall 
revert  to  the  estate  of  the  testator  is  not  a  firif  t 
over  within  the  meaning  of  the  rule.  Fifleld  v.  Van 
Wyck,  94  Va.  6OT,  27  S.  E.  Rep.  446. 

Conditions  In  Qeneral  Restraint  of  Msrriaffe.— A  con- 
dition in  a  devise  to  the  testator's  sisters  that  they 
are  to  remain  sole,  and  that  In  case  of  either  marry- 
ing, the  property  shall  thenceforth  be  enjoyed  by 
the  one  remaining  sole.  Is  null  and  void  as  placing*  a 
restraint  upon  marriage.  Smy the  v.  Smythe.  90  Va. 
638,  19  S.  E.  Rep.   175. 

A  member  of  the  Society  of  Friends,  by  his  will, 
g-ave  a  legacy  of  a  remainder  after  a  life  interest 
to  his  niece  "during  her  single  life,  and  forever,  if 
her  conduct  should  be  orderly  and  she  remain  a 
member  of  the  Society  of  Friends."  When  the 
niece  arrived  at  a  marriag^eable  afire,  there  were  but 
five  or  six  unmarried  men  of  the  society  in  the 
neighborhood  In  which  she  lived,  and,  during  the 
life  estate,  she  married  a  man  not  a  member  of  the 
Society  of  Friends,  and  by  that  act  ceased  to  be  a 
member  of  the  society.  Held,  that  the  condition  was 
an  unreasonable  restraint  upon  marriage  and  there- 
fore void.    Maddox  v.  Maddox,  11  Gratt  804. 

A  condition  intended  to  be  in  general  restraint  of 
marrlasre  is  void.  But  where  It  appears  that  it  was 
the  intention  of  the  testator  to  create  springing  and 
shifting  uses  for  the  benefit  of  different  members  of 
his  family,  according  as  their  needs  might  seem  to 
require,  then  the  condition,  or  what  is  called 
a  condition,  is  not  affainst  the  policy  of  the  law.  but 
is  valid.    Selden  v.  Keen,  27  Gratt  676. 

Conditions  In  Partial  Restraint  of  Maniaipe— Marriage 
before  Majority  Forbidden.— A  bequest  upon  condi- 
tion that  the  lecratee  shall  remain  unmarried  until 
she  becomes  twenty-one  years  of  acre,  is  not  such  a 
restraint  upon  marriage  as  will  make  the  condition 
void.  Reuffv.  Coleman,  80  J5V.  Va.  171,  3  S.  E.  Rep. 
597. 

Conditions  in  Partial  Restraint  of  Marriage— Marriage 
to  Member  of  Particular  Family  Forbidden.— in  Phil- 
lips V.  Fersruson,  86  Va.  609,  8  S.  E.  Rep.  241,  1  L.  R.  A. 
887.  it  was  held  that  a  condition  by  a  father  that  his 
daughter  should  not  marry  Into  "T.  W.  Phillips' 
family"  was  reasonable  and  valid,  and  took  effect 
on  her  marriage  with  a  son  of  T.  W.  Phillips. 

A  condition  annexed  to  a  devise  or  bequest  avoid- 
ing it  if  the  beneficiary  marry  into  the  "family"  of 
a  person  named,  in  t^e  absence  of  anythinsr  In  the 
context  to  the  contrary,  means  one  of  the  children 
of  such  person.  Phillips  v.  Ferguson.  86  Va.  609.  8  S. 
E.  Rep.  241,  IL.  R.  A.  887. 

Where  a  condition  was  annexed  to  a  bequest 
avoiding  It  if  the  beneficiary  marry  into  the  family 
of  a  person  named,  parol  evidence  is  admissible  to 
show  that  a  person  of  the  name  mentioned  lived  In 
the  vicinity,  and  that  the  testator  was  not  on  good 
terms  with  him,  and  shortly  before  making  his  will 
had  refused  his  consent  to  the  beneficiary's  mar- 
riag^e  with  said  person's  son.  who  afterwards  mar- 


ried her  durincr  the  testator's  life  without  his 
consent  Phillips  v.  Ferguson.  85  Va.  509, 8  S.  E.  Rep. 
241,  1  L.  R  A.  837. 

Condition  as  to  Religious  Qualification.— A  precedent 
condition  requiring  a  relisrlous  qualification,  as  con- 
tinued membership  in  a  religious  sect  if  annexed 
to  a  legacy  charged  only  on  personal  estate  Is  void 
as  affalnst  the  policy  of  the  law,  and  the  gift  Is  abso- 
lute.   Maddox  v.  Maddox,  11  Gratt  804. 

Conditions  Precedent  Requiring  Good  Conduct  on  Part 
of  Legatee.— A  testator  provided  In  his  will  that  if  a 
girl,  eighteen  years  of  ag'e,  who  was  at  the  time, 
and  had  been  for  several  years,  living  In  his  family, 
should  remain  with  his  family  until  she  should 
attain  twenty -one  years  of  age,  and  continue  to 
conduct  herself  as  she  had  theretofore  done,  then 
his  executor  should  pay  her  $300  when  she  became 
of  ag'e.  Two  years  before  she  became  twenty- 
one  years  of  are  she  had  an  Illegitimate  child, 
and,  at  the  request  of  the  testator's  widow,  left 
the  family  soon  after  she  had  the  child.  Held. 
that  the  legatee  was  not  entitled  to  be  paid  the  leg- 
acy.   Reuff  V.  Coleman,  30  W.  Va.  171,  3  S.  E.  Rep.  697. 

Conditions  Repugnant  to  the  Nature  of  tlie  Bstate. 
—A  condition  subsequent  which  is  repugnant  to 
the  nature  of  the  estate  devised  or  bequeathed  Is 
void,  and  the  devisee  or  legatee  will  take  free  from 
the  condition;  for  a  man  cannot  give  property  abso- 
lutely and  at  the  same  time  provide  that  it  shall 
not  be  disposed  of  according  to  law. 

This  rule  is  well  illustrated  by  that  numerous 
class  of  cases  In  which  an  absolute  interest  In  land 
or  personal  property  Is  srlven,  with  a  provision  that 
"what  remains"  shall  go  to  others  upon  the  death  of 
the  primary  devisee.  See  Hall  v.  Palmer.  87  Va.  354, 
12  S.  E.  Rep.  618.  11  L.  R.  A.  610,  and  cases  there  cited : 
.  Elcan  V.  Lancasterian  School,  2  Pat  &  H.  63,  and 
foot-note.    See  also,  monographic  note  on    "Wills." 

Where  freedom  was  devised  to  a  slave,  while 
slavery  was  a  legally  authorized  Institution  In  Vir- 
ginia, with  a  condition  that  she  should  leave  the 
state  in  six  months,  it  was  held  that  the  condition  was 
void  and  the  gift  of  freedom  absolute.  Forward  v. 
Thamer,  9  Gratt  687.  In  this  case,  the  court  said: 
"It  was  within  the  power  of  the  testator  either  to 
keep  his  slaves  in  a  state  of  slavery  or  to  emanci- 
pate them.  If  he  had  bequeathed  them  as  slaves,  he 
could  annex  no  valid  condition  subsequent,  which 
would  be  repugrnant  to  the  state  of  slavery.  Pegg^y 
and  Mary  v.  Legg.  6  Munf.  229:  Rucker  v.  Gilbert,  3 
Leigh  8;  Wynn  v.  Carrell,  2  Gratt  227.  So  if  he 
emancipated  them,  he  could  annex  no  condition 
subsequent  repugnant  to  the  freedom  conferred. 
Parks  V.  Hewlett,  9  Leiffh  511 :  Judge  Green's  opinion 
in  Isaac  v.  West,  6  Rand.  662:  Fulton  v.  Shaw.  4 
Rand.  597;  Com.  v.  Fowler,  4  Call  35." 

Where  the  will  actually  emancipates  a  slave  so 
that  his  status  is  changed  from  that  of  a  slave  to  a 
freedman  of  color,  all  provisions  Imposing  condi- 
tions to  take  effect  after  that  change  of  condition 
are  void.  Forward  v,  Thamer,  9  Gratt  637;  Osborne 
V.  Taylor,  12  Gratt  117,  and  foot-note.  See  William- 
son V.  Coalter,  14  Gratt  403. 

Where  a  female  slave  Is  emancipated  with  a  res- 
ervation that  her  future  increase  shall  be  slaves, 
such  reservation  is  void,  and  the  woman  and  her 
increase  are  absolutely  free.  Fulton  v.  Shaw,  4 
Rand.  597. 

A  testator  bequeathed  certain  slaves  to  trustees 
for  the  use  of  J.  for  her  life,  and  directed  that  at 
the  death  of  J.  they  be  emancipated.  But  should 
they  or  any  of  them  prefer  to  remain  In  the  state, 
they  could  do  so  by  choosing  masters  to  serve  dur- 
ing the  life  of  the  person  chosen,  and  then  they 
should  have  the  option  of  freedom  or  slavery  by 
makinsT  a  second  choice.    Held,  that  the  condition 
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was  repufirnant  and  void.  Osborne  v.  Taylor,  12 
Gratt.  117.  As  to  tbe  effect  of  a  provision  In  a  will 
maklnsr  tbe  emancipation  of  a  slave  dependent  on 
his  own  election,  see  Bailey  v.  Polndexter,  14  Gratt. 
189, 3,nd/oot-not«.  See  also,  Jones  v.  Jones,  92  Va.  600, 
84  S.  E.  Rep.  256. 

Conditions  That  Legatee  AtUIn  Certain  Age— 
Wlietber  Legacy  Vested  or  Contingent —Where  a 
future  time  Is  fixed  by  the  will  for  Its  payment,  a 
legacy  is  vested  or  contingent,  according  as,  upon 
a  just  construction,  the  testator  appears  to  have 
meant  to  annex  the  time  to  the  payment  or  to  the 
gift  On  this  point  Mr.  Minor  lays  dpwn  the  two 
following  rules  of  construction,  which  however 
must  vary  according  to  the  circumstances  of  the 
case  showing  an  Intention  on  the  part  of  the  testa- 
tor that  the  estate  shall  or  shall  not  vest:  <1)  A 
bequest  expressed  "to  be  payable,"  or  "to  be 
paid,"  at  the  age  of  twenty-one,  or  any  other 
certain  date  In  the  future.  Is  understood  to 
annex  the  time  to  the  payment,  and  confers 
an  interest  which  vests  Immediately  on  the  tes- 
tator's death;  and  (8)  If  the  words  "payable" 
or  "  to  be  paid'^  be  omitted,  and  the  legacy  be 
given  "  at  twenty-one,"  or  "if,"  or  "incase,"  or 
"  when,"  or  "  provided  the  legatee  attains  the  age 
of  twenty-one,"  or  any  other  certain  and  definite 
period,  these  expressions  are  interpreted  to  annex 
the  time  to  the  gift  itself,  and  to  make  the  legatee's 
right  to  it  depend  on  his  being  alive  at  the  time 
fixed  for  its  payment,  so  that,  if  he  dies  before 
that  period  arrives,  his  personal  representative 
does  not  succeed  to  the  legacy,  that  is,  it  is  contin- 
gent.   8  Mln.  Inst  (2d  Ed.)  592. 

A  will  contained  the  following  clause:  "I  give 
and  bequeath  my  estate,  except  what  I  hereinafter 
name  both  real  and  personal,  to  my  brother  Ben- 
jamin B.  Heath's  children:  providing  either  of  them 
shall  live  to  the  age  of  twenty-one.  If  neither  of 
them  live  to  be  twenty-one  it  is  my  desire  that  my 
sister  Lilly  Raney  and  my  sister  Barbara  B. 
Lee's  children  to  haye  it  equally  between 
them."  Held,  that  the  legacy  to  the  children 
of  Benjamin  B.  Heath  vested  at  the  death  of 
the  testator  subject  to  be  divested  on  the  death  of 
all  of  them  under  the  age  of  twenty-one,  and  that 
the  same  rule  applied  to  both  real  and  personal 
estate.    Raney  v.  Heath,  2  Pat  &  H.  206, 

Testator  gave  his  wife  all  his  property,  both  real 
and  personal,  "until"  their  youngest  child  should 
reach  the  age  of  seventeen  years,  his  wife  to  board, 
clothe  and  educate  all  the  children  until  that  time: 
and  further  provided  that,  "when  the  younger 
child  becomes  seventeen  years  of  age,  I  will  and 
bequeath  to  my  wife  the  one-third  of  my  estate, 
both  real  and  personal;  the  remainder  to  my 
chDdren  equally."  Held,  that  each  child  took  a 
vested  interest  which,  on  his  death  before  the 
youngest  child  reached  the  age  of  seventeen, 
passed  to  his  personal  representatives.  Sellers 
V.  Reed,  88  Va.  3T7.  13  S.  E.  Rep.  754. 

Conditions  against  Contesting  the  Will.— A  condi- 
tion in  a  will  that  any  legatee  who  attempts  to  set 
aside  the  will  shall  forfeit  his  legacy.  Is  merely  in 
ttrrorem,  and  Inoperative,  when  it  is  annexed  to  a 
gift  of  personalty,  and  there  is  no  gift  over  to  some 
one  else  in  case  of  forfeiture;  and  a  residuary 
clause  Is  not  a  sufficient  gift  over.  Flfleld  v.  Van 
Wyck,  94  Va.  567.  27  S.  E.  Rep.  446. 

The  doctrine  of  in  terrorem,  that  is,  the  rule  that 
a  gift  over  is  necessary  in  order  that  a  condition 
shall  be  valid,  applies  only  to  conditions  in  restraint 
of  marriage  and  to  conditions  against  contesting  the 
will.  Reuff  V.  Coleman,  30  W.  Va.  171,  3  S.  E.  Rep. 
597.  See  anura,  "Conditions  in  Restraint  of  Mar- 
riage." 


Condition  Requiring  Legatee  to  Pay  Debt  Due 
Testator.— A  will  provided  that  a  daughter  should 
take  no  part  of  the  testator's  estate,  unless  her 
husband  should  account  for  and  pay  over  to  the 
estate  certain  money.  On  demurrer  to  an  action 
brought  by  the  executor  to  collect  the  money,  it 
was/^eld  that  the  defendant  had  the  choice  of 
paying  the  money,  or  treating  it  as  an  advance- 
ment and  that  the  action  could  not  be  maintained. 
Dame  v.  Lloyd,  82  Va,  889,  6  S.  E.  Rep.  87. 

Condition  Tliat  Testator's  EsUte  Be  Not  Required  to 
Pay  Clainu  in  Pending  Lawsuit.— A  testator  by  his 
will  devised  a  certain  part  of  his  estate  to  his 
daughter.  By  a  codicil,  executed  six  months  after- 
wards, he  declared  "If  my  estate  have  to  pay  the 
debt  or  any  part  thereof.  In  the  lawsuit  brought 
by  M.'s  administrator  against  L.'s  estate  I  hereby 
will  and  direct  that  my  daughter  M.  is  to  forfeit  all 
interest  in  my  estate,  and  is  to  inherit  nothing  more 
under  this  my  will."  The  testator  was  the  surety 
of  L.,  who  had  been  the  husband  of  M.,  and  was  not 
sued,  but  settled  the  debt  and  took  an  assignment 
of  it  After  his  death  In  a  suit  by  his  executors,  his 
daughter  brought  the  money  into  court  and  ten- 
dered it  Held,  that  the  condition  created  by  the 
codicil  was  a  condition  subsequent  and  the  estate 
not  having  paid  the  debt  but  M.  tendering  the 
money  to  pay  it  her  interest  in  her  father's  estate 
was  not  forfeited.    Lewis  v.  Henry,  28  Gratt  192. 

Conditions  as  to  Blrtb  of  Issue.- A  condition  de- 
pendent on  the  birth  of  issue  is  valid  if  not  in 
violation  of  the  rule  against  perpetuities.  Such 
condition  is  not  held  to  be  broken  until  it  has  be- 
come impossible  of  taking  effect  by  the  termination 
of  the  time  prescribed  or  the  death  of  the  person 
named  in  the  condition  as  the  parent  of  the  pro- 
spective issue.  The  fact  that  the  birth  of  issue  Is 
improbable,  or  indeed  impossible,  as  where  the 
woman  who  is  indicated  as  the  mother  of  the  issue 
Is  past  the  age  of  chlldbearing,  does  not  amount  to  a 
breach  of  the  condition.  Page  on  Wills,  %  077  ;  Car- 
ney V.  Kain.  40  W.  Va.  758,  83  S.  £.  Rep.  650. 

Conditions  as  to  Support  or  Services.- In  Crawford  v. 
Patterson,  11  Gratt  364,  it  was  held  that  a  bequest  to 
the  testator's  wife  adding  "it  is  understood  that  my 
wife  is  to  keep  my  children,  and  raise  them,  and 
give  them  sufficient  schooling,"  makes  a  condition, 
and  the  wife  Is'  bound  to  provide  for  the  support 
and  education  of  the  children  in  a  manner  suited  to 
her  circumstances  as  long  as  they  remain  with  her. 
but  that  she  is  not  liable  for  their  expenses  if  thej- 
go  to  live  with  other  relatives,  she  being  willing  to 
take  care  of  them  properly.  See  8  Mln.  Inst 
(2d  Ed.)  5U4. 

Where  a  testator  devised  land  to  his  grandsons, 
they  to  take  care  of  their  mother  while  she  resided 
with  them,  as  long  as  one  of  the  grandsons  was 
ready  to  take  care  of  her,  he  could  not  be  compelled 
to  contribute  to  her  support  elsewhere.  Isner  v. 
Kelley,  51  W.  Va.  82,  41  S.  E.  Rep.  158. 

Testator  bequeathed  a  life  estate  in  all  his  prop< 
erty  to  his  wife,  with  remainder  to  his  brother,  and 
directed  his  executor  to  support  B.,  a  minor,  so  long 
as  she  should  remain  a  member  of  testator's  family, 
or  until  she  should  become  twenty-one  years  of  ace. 
At  the  time  of  the  drawing  of  the  will,  testator's 
family  consisted  of  himself,  his  wife,  the  brother, 
and  B.  Held,  that  B.,  not  having  left  the  home,  was 
entitled  to  support  until  she  was  twenty-one,  al- 
though the  wife  had  died,  and  the  brother  had  come 
into  possession  of  the  estate.  Miller  v.  Miller,  90 
Va.  662,  39  S.  E.  Rep.  6^. 

Where  a  devise  is  upon  condition  that  the  devisee 
shall  support  a  person  named,  the  gift  is  not  avoided 
because  the  support  is  not  given  by  reason  of  tlie 
fact  that  the  person  to  be  supported  dies  before  tbe 
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testator.  Burdls  v.  Burdis,  96  Va.  81,  80  S.  £.  Rep. 
402. 

Provisions  in  a  will  that  the  executors  shall  man- 
age a  certain  farm,  and  apply  the  "revenues"  aris- 
Ing^  therefrom  to  the  support  of  an  infant,  the 
residue  to  be  paid  to  the  testator's  dauffhtei:;>  do^ot 
vest  the  personal  property  on  such  farm  tn  either 
of  the  beneficiaries.  Beirne  v.  Von  Ahlefeldt,  38  W. 
Va.  663,  11  S.  E.  Rep.  46. 

Conditions  Bxemptinip  Beneficiary  in  Will  from  Lia- 
bility for  Debts— Spendthrift  Trusts.— A  testator  may 
by  his  will  create  a  valid  trust  for  the  support  of  a 
beneficiary,  which  will  be  free  from  his  debts  and 
liabilities.  Pave  on  Wills,  S  685  :  Underbill  on  Wills. 
%  527:  Garland  v.  Garland.  87  Va.  758,  13  S.  E.  Rep. 
478,  24  Am.  St  Rep.  682.  See  also,  Markham  v. 
Guerrant.  4  Leiffh  279;  Nickell  v.  Handly.  10  Gratt 
336;  Johnston  v.  Zane,  11  Gratt.  B70. 

A  testator  devised  property  in  trust,  so  that  "the 
profit  is  set  apart  for  his  brother's  use  under  his 
superintendence:  but  neither  the  property  nor 
profit  shall  be  bound  for  his  past  debts,  or  for  his 
future  debts  or  liabilities,  other  than  decent  or 
comfortable  support;  at  his  death  all  said  property 
Is  to  pass  to  a  trustee  in  trust  for  certain  other  per- 
sons." Held,  that  the  brother  took  no  absolute  es- 
tate, but  only  a  qualified  riarht  to  support  from  the 
profits,  subject  to  no  liabilities  except  for  supplies 
for  support,  and  the  unexpended  profits  at  his  death 
passed  to  the  remaindermen.  Garland  v.  Garland, 
87  Va.  758, 13  S.  E.  Rep.  478,  24  Am.  St  Rep.  682, 

111.  WHO  HAY  DEVISE  OR  BEQUEATH. 

Any  person  of  sound  mind,  who  is  not  under  the 
asre  of  twenty -one  years  or  a  married  woman,  may 
make  a  bequest  or  devise.  A  minor  eighteen  years 
of  afire  or  upwards  may  by  will  dispose  of  personal 
estate,  and  a  married  woman  may  make  a  will  for 
the  disposition  of  her  separate  estate  or  in  the  ex- 
ercise of  a  power  of  appointment  Va.  Code  1887, 
§S  2511,  2512.  On  the  subject  of  testamentary  ca- 
pacity, see  ffenerally,  monocrraphic  note  on  "Wills." 

IV.  WHAT  PROPERTY  MAY  BE  DEVISED  OR 
BEQUEATHED. 

A  competent  testator  may  by  his  will  dispose  of 
an3^  estate  to  which  he  may  be  entitled  at  his  death, 
and  which,  if  not  so  disposed  of,  would  devolve  upon 
his  heirs,  personal  representatives,  or  next  of  kin. 
This  power,  under  the  present  statute  in  Virginia 
and  West  Vlrfrinia,  extends  to  any  estate,  rlffht  or 
Interest  to  which  the  testator  may  be  entitled  at 
his  death,  notwithstandiufir  he  may  become  so  en- 
titled subsequently  to  the  execution  of  the  will.  Va. 
Code  1887,  $  2512;  W.  Va.  Code  1899,  ch.  771,  $  1,  p.  706; 
2  Mln.  Inst  (4th  Ed.)  1001.  For  a  full  discussion  of 
this  subject,  see  monofirraphic  note  on  "Wills." 

V.  WHO  HAY  BE  DEVISEES  OR  LEGATEES. 

It  appears  that  property  may^  be  devised  to  any 
person  who  is  definitely  ascertained.  But  where 
the  devisee  is  an  alien  enemy,  or  a  corporation  not 
empowered  by  its  charter  to  acquire  and  hold.lan4s, 
the  lands  are  liable  to  be  forfeited  to  the  common- 
wealth, the  devisee  not  belDsr  able  to  nold,  althousrh 
capable  to  take;  and  in  the  case  of  a  devise  to  one 
laborinfiT  under  a  disability,  as  of  infancy,  insanity 
or  coverture,  the  devisee  may  disclaim,  after  the 
removal  of  the  disability.  2  Mln.  Inst  (4th  Ed.)  1001. 
See  Bryan  v.  Hyre,  1  Rob.  102. 

To  the  validity  of  every  disposition  as  well  of  per- 
sonal as  of  real  estate.  It  Is  requisite  that  there  be  a 
definite  object  and  uncertainty  In  this  particular 
is  fatal.  Pack  v.  Shanklln,  43  W.  Va.  304, 27  S.  E.  Rep. 
389. 

Aliens.— It  is  provided  by  statute  in  Virsrinia  and 
West  VlrfiTinla  that  "any  alien,  not  an  enemy,  may 


acquire  by  purchase  or  descent  and  hold  real  estate 
tn  this  state;  and  the  same  shall  be  transmitted  in 
the  same  manner  as  real  estate  held  by  citizens.*' 
Va.  C}ode  1887.  $43:  W.  Va.  Code  1899,  ch.  70,  fi  1,  p.  679. 

An  alien,  whether  friend  or  enemy,  may,  at  com- 
mon law,  take  land  by  jrrant  or  devise,  which,  how- 
ever, is  liable  to  escheat  to  the  commonwealth  upon 
office  found:  yet  he  may  convey  it  if  done  before 
office  found.    Marshall  v.  Conrad,  5  Call  364. 

An  alien  enemy,  as  well  as  an  alien  friend,  is  capa- 
ble of  taklnfir  lands  by  devise:  and  an  alien  subject 
of  Great  Britain  to  whom  a  devise  of  lands  was  made 
in  1781,  could,  by  the  treaty  of  1794,  between  the 
United  States  and  Great  Britain,  hold  and  alien  the 
lands  so  devised  to  him.  Stephen  v.  Swann,  9 
Leiffh  404. 

A  testator  by  his  will  arave  to  his  brothers,  who 
were  aliens,  "to  be  equally  divided  between  them, 
the  money  arising*  from  the  sale  of  the  land  and 
other  property  and  from  the  debts  due  tome  at  the 
time  of  my  death;  and  as  they  reside  in  Great 
Britain,  it  is  my  will  that  my  executors  make  re- 
mittance to  them  in  bills  of  exchansre  or  In  any 
other  mode,  as  soon  as  they  can."  Held,  that  this 
was  a  firood  devise,  that  the  sale  and  conveyance  by 
the  executors  was  valid,  and  that  the  land  did  not 
escheat  to  the  commonwealth  in  consequence  of  the 
testator's  dying^  without  heirs.  Om.  v.  Selden,  5 
Munf.  160. 

A  testator  devised  his  real  estate  to  his  executors 
to  be  sold  by  them,  and  grave  the  proceeds  of  such 
sale,  and  the  rents  and  profits  of  the  land  which 
mifirht  accrue  before  the  sale,  to  his  sisters,  who 
were  aliens,  subject  to  the  payment  of  his  just  debts 
and  of  ceruln  legacies  to  his  executors.  Held,  that 
the  title  of  the  alien  sisters  was  good  against  the 
commonwealth,  claiming  the  money  for  which  the 
lands  were  sold,  the  testator  having-  died  without 
lawful  heirs  and  his  personal  estate  beinir  sufficient 
to  pay  his  debts.    Com.  v.  Martin,  5  Munf.  117. 

Attestinff  WltneMe«.-Under  1  Rev.  Code,  ch.  104, 
S  11,  p.  877,  a  devise  or  bequest  whether  of  real  or 
personal  estate,  to  an  attesting  witness  to  a  will, 
without  whose  testimony  the  will  may  not  be  other- 
wise proved.  Is  void.  Croft  v.  Croft  4  Gratt  108. 
But  if  such  witness  would  be  entitled  to  any  share 
of  the  estate  of  the  testator.  In  case  the  will  were 
not  established,  so  much  of  his  share  shall  be  saved 
to  him  as  shall  not  exceed  the  value  of  what  Is  so 
devised  or  bequeathed.  Va.  Code  1887,  S  2SS»:  W.  Va. 
Code  1899,  ch.  77,  $  18,  p.  707. 

If  a  will  can  be  proved  Independently  of  the  testi- 
mony of  an  attesting  witness,  beneficially  interested 
therein,  a  devise  or  bequest  to  such  witness  or  her 
husband  Is  not  void.  Davis  v.  Davis.  43  W.  Va.  300. 
27  S.  E.  Rep.  328.  See  editorial  In  4  Va.  Law  Reg.  Z2?. 
See  also,  monographic  note  on  "Wills." 

Draftsman  as  Beneficiary.— The  fact  that  the  drafts- 
man of  a  will  takes  a  benefit  under  it,  while  Ic  Im- 
poses upon  the  court  the  duty  of  careful  scrutiny, 
does  not  Invalidate  the  will.  Cheatham  v.  Hatcher, 
30  Gratt  56.  32  Am.  Rep.  650;  Rlddell  v.  Johnson,  26 
Gratt  152. 

Devise  to  Heir  of  Testator.— Where  a  testator  de- 
vises property  to  his  heir  to  take  effect  in  the  same 
manner  as  he  would  take  as  heir,  the  heir  Is  re- 
firarded  as  taklng^  by  descent  and  not  by  purchase. 
Bledler  v.  Bledler,  87  Va.  300,  12  S.  E.  Rep.  753.  See 
monofirraphlc  note  on  "Wills." 

Corporations.— Corporations  have  the  legal  capac- 
ity to  take  charitable  bequests,  when,  and  to  the 
extent  authorized  by  their  charters.  Wilson  v. 
Perry,  29  W.  Va.  169. 1  S.  E.  Rep.  302;  University  v. 
Tucker,  81  W.  Va.  621,  8  S.  E.  Rep.  410:  Roy  v.  Rowzle, 
25  Gratt.  599.    See  monographic  notes  on  "Corpora- 
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tlons"  appended  to  Slaughter  v.  Com.,  ISGratt  767; 
"Charities"  appended  to  Kelly  v.  Love,  20  Qratt.  124. 

A  bequest  to  a  corporation  of  its  own  stock  is 
valid,  whether  such  stock  is  declared  by  its  charter 
to  be  realty  or  personalty.  Rivanna  Nav.  Co.  v. 
Dawsons,  8  Gratt.  19. 

Where  a  foreigm  corporation  is  improperly  de- 
scribed in  the  will,  the  bequest  will  not  fail,  if  it  be 
clearly  shown  by  proper  proof  what  corporation 
was  meant  by  the  description.  University  v. 
Tucker.  31  W.  Va.  821,  8  S.  E.  Rep.  410. 

Qlfts  to  Churches  and  for  Charitable  iPurposes.— See 
monographic  notes  on  "Charities"  appended  to  Kelly 

V.  Love,  20  Gratt.  124,  and  "Church  Property"  ap- 
pended to  Brooke  v.  Shacklett,  13  Gratt.  301. 

VI.  ACCEPTANCE  AND  REFUSAL  OP  LEGACIES  AND 

DEVISES. 

A.  IN  GENERAL— PRESUMPTION  OF  ACCEPT- 
ANCE.—Title  to  personal  property  bequeathed  does 
not  vest  in  the  legatee  until  he  has  accepted  the 
lesracy.  But  acts  clearly  showinsr  an  assent  to  a 
lesracy  are  a  suflQcIent  acceptance  of  it  without  a 
verbal  assent,  and  acceptance  may  be  presumed 
where  tbe  lesracy  is  beneficial  to  the  legatee.  18  Am. 
&  Eng-.  Enc.  Law  (2d  Ed.)  745.  See  Kenny  v.  Kenny, 
25  Gratt  203. 

The  acceptance  of  a  devise  is  necessary  to  vest 
title  in  the  devisee.  But  since  a  pif t  implies  a  bene- 
fit, such  acceptance  will  be  presumed.  The  pre- 
sumption of  acceptance,  however,  may  be  overcome 
by  the  disclaimer  or  renunciation  of  the  devisee, 
which  may  be  by  matter  of  record  or  by  deed.  It 
seems  that  a  mere  verbal  disclaimer  is  not  sufficient. 
Bryan  v.  Hyre,  1  Rob.  94 ;  Corbett  v.  Nutt,  18  GratL 
647;  Suttle  v.  Richmond,  etc.,  R.  Co.,  76  Va.  286: 
Fisher  v.  Camp,  26  W.  Va.  580. 

B.  OBLIGATIONS  ARISING  FROM  ACCEPT- 
ANCE. —A  person  who  accepts  a  benefit  under  a  will 
is  bound  to  conform  to  all  its  provisions  and  re- 
nounce every  rierht  inconsistent  therewith.  18  Am. 
&  En?.  Enc.  Law  (2d  Ed.)  746;  Bollinsr  v.  Bollin&r.  5 
Munf.  384.  See  infra,  "Doctrine  of  Equitable 
Election." 

Where  legatees  in  Virginia  have  received  their 
legacies  according  to  the  laws  of  a  foreig'n  state, 
they  are  bound  to  contribute  to  the  debts  of  the 
estate,  in  the  proportion  required  by  those  laws. 
De  Ende  v.  Wilkinson,  2  Pat.  &  H.  663. 

Acceptance  of  Lefpacy  Coupled  with  Condition- 
Effect.— A  party  accepting  a  legacy  coupled  with  a 
condition,  may  bind  himself  for  the  performance  of 
the  condition,  although  the  burden  may  exceed  the 
benefit  But  to  bind  a  party  in  such  case,  it  must 
appear  that  he  elected  to  accept  the  lesracy  and 
perform  the  condition  with  full  knowledge  of  all 
the  facts  and  circumstances  necessary  to  enable 
him  to  make  a  judicious  choice.  To  make  an  elec- 
tion conclusive,  the  party  must  be  informed  as  to 
the  relative  values  of  the  thingrs  between  which  he 
elects.  And  where  the  choice  has  been  made  with, 
out  such  knowledfire,  he  will  be  relieved  upon  restor- 
insT  the  legacy.  Hill  v.  Huston,  15  Gratt  350; 
Taliaferro  v.  Day,  82  Va.  79.  See  infra^  "Doctrine  of 
Equitable  Election." 

Same— Where  Condition  Is  the  Payment  of  Debts.— A 
bequest  of  the  testator's  entire  property  to  a  lega- 
tee, in  consideration  of  which  the  lesratee  was  to 
pay  the  testator's  debts,  thonsrh  accepted,  was  held 
not  to  bind  the  leg-atee  to  pay  the  debts  beyond  the 
value  of  the  legacy.  Hill  v.  Huston,  15  Gratt  850. 
See  Harvey  v.  Steptoe,  17  Gratt  280.  See  also.  Dame 
7.  Lloyd,  82  Va.  859,  5  S.  E.  Rep.  87. 

Where  a  testator  by  his  will  srave  larg-e  estates  to 
his  three  sons  directing-  that  one  of  his  sons  should 
pay  one-half  of  his  debts  and  that  the  other  two 


sons  should  each  pay  one-fourth,  it  was  held  that  by 
accepting  the  devises  the  devisees  became  person- 
ally liable  in  respect  to  the  subject  devised  to  them 
respectively,  each  for  his  share  of  the  debts;  and 
that  the  creditors  were  under  no  oblig-ation  to  look 
to  the  creneral  estate  of  the  testator  before  aissert- 
insT  their  claims  against  the  devisees  and  the  sub- 
ject devised.    Baylor  v.  Dejamette,  18  Gratt  152. 

C.  ESTOPPEL  RESULTING  FROM  ACCEPTANCE 
OR  REFUSAL  OF  LEGACIES  AND  DEVISES.- 
See  generally,  monosraphic  note  on  "Estoppel" 
appended  to  Bower  v.  McCormick,  23  Qratt  810. 

A  leg-atee  who  is  also  an  heir  of  the  testator  Is  not 
estopped  by  accepting-  payment  of  the  lesracy  from 
attackinsT  the  validity  of  the  residuary  clause  of  tbe 
will,  when  the  provisions  of  the  will  are  not  puch  as 
to  require  an  election  on  his  part  or  to  amount  to  a 
condition  annexed  to  the  legacy.  Fifield  v.  Van 
Wyck,  94  V  a.  567,  27  S.  E.  Rep.  446. 

Where  a  married  woman  asslfirns  a  judg-ment  as  a 
part  of  her  separate  estate,  and  dies  solvent  lear- 
in&r  her  husband  the  sole  devisee  and  executor  of 
her  estate,  and  he  thereafter  ratifies  the  assign- 
ment, and  dies  pending-  a  settlement  of  his  wife's 
estate,  leaving*  to  beneficiaries  a  solvent  estate  con- 
sistinar  larg-ely  of  the  proper^  acquired  under  the 
will  of  his  wife,  the  beneficiaries  are  estopped  from 
questloninfiT  the  validity  of  the  assignment  Hughes 
V.  Wilson.  J8  Va.  Dec.  315. 

Where  a  devisee  waives  the  execution  of  a  trust  in 
her  behalf  by  acceptinsr  from  the  executor  money 
equal  in  value  to  such  trust  she  is  estopped  from 
requiring-  the  execution  thereof.  Dearin?  v.  Sclvey. 
50  W.  Va.  4,  40  S.  E.  Rep.  478. 

Where  a  testator  devises  land  belonsrinf  to 
another  person,  and  gives  a  legacy  to  that  person, 
he  cannot  claim  the  benefit  of  the  legacy,  after 
asserting  his  right  to  the  land  and  recovering  it 
from  the  devisee.  Kinnaird  v.  Williams,  8  Leigh 
400. 

About  a  year  before  his  death,  a  father  put  each 
of  his  four  children  into  possession  of  a  tract  of 
land,-  but  did  not  convey  it  By  his  will  he  gave 
each  of  the  children  the  property  in  his  or  her  pos- 
session. In  a  codicil  to  his  will  he  stated  that  he 
was  the  guardian  of  his  children  and  required  that 
each  of  them  should  execute  a  receipt  for  all  claims 
against  him  as  guardian  before  they  should  be 
entitled  to  receive  their  portion  under  the  wilL 
The  children  continued  in  possession  of  said  prop- 
erty for  a  number  of  years,  but  did  not  give  the 
required  receipt  Held,  that  they  were  estopped  to 
demand  a  settlement  of  their  guardian's  accounts. 
Lewis  V.  Overby,  31  Gratt  601. 

A  father  bequeathed  a  slave  to  his  daughter,  but 
the  name  of  the  slave  was  altered  after  it  was  first 
written,  and  it  was  doubtful  whether  the  bequest 
was  of  Harriet  or  Helen.  The  executors,  thinking 
Harriet  to  have  been  the  slave  intended,  delivered 
her  to  the  daughter.  She  was  of  equal  value  with 
Helen  and  indeed  preferred  by  the  daughter,  who. 
though  not  of  age,  accepted  her  and  hired  her  out 
until  Harriet  died.  Helen  was  delivered  to  another 
legatee,  and  sold  by  him.  After  about  twenty- 
years  from  the  time  that  the  slaves  were  delivered 
to  the  legatees  respectively,  and  more  thac  five 
years  from  the  time  that  the  daughter  attained  foil 
age,  a  bill  in  equity  was  brought  by  the  husband 
and  herself  to  recover  Helen  and  her  children. 
Htld,  that  the  length  of  time  and  the  acquiescence 
of  the  daughter  in  the  manner  of  executing  the 
will  were  sufficient  grounds  for  dismissing  the  biU- 
Parsons  v.  McCracken,  0  Leigh  406. 

D.  DOCTRINE  OF  EQUITABLE  ELECTION. 

Definition  and  Qeneral  Doctrine  of  Blection.— Elec- 
tion is  a  choice  which  a  person  must  make  between 
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the  acceptance  of  a  benefit  under  an  instrument 
and  the  retention  of  some  property  already  his 
own  which  the  same  instalment  purports  to  dispose 
of  to  another.  The  doctrine  of  election  as  applied 
to  wills  is  suted  to  be.  that  he  who  accepts  a  bene- 
fit under  a  will  must  adopt  the  whole  contents  of 
the  Instrument,  conforminsr  to  all  its  provisions, 
and  renonncinfir  every  rigrht  Inconsistent  with  it 
If,  therefore,  a  testator  has  affected  to  dispose  of 
property  which  is  not  his  own,  and  has  ariven  a 
benefit  to  the  person  to  whom  that  property  belongs, 
the  devisee  or  legatee  acceptinsr  the  benefit  so 
sriven  to  him  must  make  good  the  testator's  at- 
tempted disposition;  but  if.  on  the  contrary,  he 
chooses  to  enforce  his  proprietary  ri&rhts  a&rainst  the 
testator's  disposition,  equity  will  sequester  the 
property  given  to  him  for  the  purpose  of  making- sat- 
isfaction out  of  it  to  the  person  whom  he  has  disap- 
pointed by  the  assertion  of  those  righte.  And  it  is 
immaterial  whether  the  testator,  in  disposing  of 
that  which  is  not  his  own,  is  aware  of  his  want  of 
title,  or  proceeds  upon  the  erroneous  supposition 
that  he  is  exercising  a  power  which  belongs  to  him ; 
in  either  case,  whoever  claims  in  opposition  to  the 
will  must  relinquish  what  the  will  gives  him. 
Beach  on  the  Law  of  Wills,  $  154;  Jarman  on  Wills. 
884  (marg.):  Gregory  v.  Gate,  30  Gratt  83;  Moore 
V.  Harper,  27  W.  Va.  862.  See  also,  Upshaw  v.  Up- 
shaw.  2  Hen.  &  M.  881 ;  2  Min.  Inst  <4th  Ed.)  1004. 

The  Foundation  of  the  Doctrine  of  Election.— The 
doctrine  of  election  is  said  to  rest  upon  the  equi- 
table ground  that  no  man  can  be  permitted  to 
claim  inconsistent  rights  with  regard  to  the  same 
subject,  and  that  any  one  who  asserts  an  Interest 
under  an  instrument  is  bound  to  give  full  effect  as 
far  as  he  can,  to  that  instrument  Or,  as  it  is  some- 
times expressed,  he  who  accepts  a  benefit  under  a 
deed  or  will  mu^t  adopt  the  contents  of  the  whole 
Instrument  conforming  to  all  its  provisions  and 
relinquishing  every '  right  inconsistent  with  it 
Penn  v.  Guggenhelmer,  76  Va.  846.  See  Upshaw  v. 
Upshaw,  3  Hen.  &  M.  881 ;  Kinnalrd  v.  Williams,  8 
Leigh  400. 31  Am.  Dec.  668;  Craig  v.  Walthall,  14  Gratt 
518;  Dixon  v.  McCue,  14  Gratt  540;  2  Min.  Inst 
(4th  Ed. )  1002. 

"For  it  is  a  conclusion  in  equity,  that  wherever 
any  person,  having  a  claim  upon  a  man's  estate. 
Independent  of  him,  and  also  a  claim  thereupon 
under  his  will,  which  claims  are  repugnant  to 
each  other,  pursues  the  former,  the  latter  Is 
thereby  waived  or  abandoned;  for  it  being 
ag^ainst  the  intention  of  the  will,  that  the  dev- 
isee should  have  both,  equity  therefore  con- 
siders such  devise  to  be  upon  an  implied  condition, 
that  the  devisee  shall  abandon  his  original  title,  or 
shall  waive  his  title  by  devise."  Blunt  v.  Gee,  5 
Call  481. 

"In  the  terse  language  of  Lord  Rosslyn,  in  Wilson 
V.  Lord  Townsend,  2  Vesey  Ju.  697,  'You  cannot  act; 
you  cannot  come  forth  to  a  court  of  justice  clalm- 
InfiT  in  repugnant  righte.  When  you  claim  under  a 
deed,  you  must  claim  under  the  whole  deed  to- 
gether; you  cannot  take  one  clause  and  advise  the 
court  to  shut  their  eyes  against  the  rest  Suppose 
In  a  win  a  legacy  is  given  to  you  by  one  clause;  by 
another,  an  estate  of  which  you  are  in  the  posses- 
sion is  given  to  another.  While  you  hold  that  you 
shall  not  claim  the  lesracy.'  Pomeroy's  E.  Jur. 
S$  465.  466;  Leading*  Cases  in  Equity,  vol.  1,  part  1, 
541.  547,  548:  Kinnalrd,  Ex'or,  v.  Williams,  8  Leigh 
400;  Craig's  Heirs  v.  Walthall,  14  Gratt  518;  Dixon 
V.  McCue,  14  Gratt  540."  Penn  v.  Guggenhelmer,  76 
Va.  846.  The  language  above  is  also  quoted  with  ap- 
proval in  Dickinson  v.  Dickinson,  2  Gratt  493. 

Doctrine  of  Election  Based  on  Compensation,  Not 
Forfeiture.— The  principle  upon  which  the  doctrine 


of  election  is  founded  is  not,  that  by  taking*  against 
ihe  will  the  legatee  thereby  forfeits  all  right  to 
participate  in  its  benefits;  but  It  is  on  the  principle 
of  compensation  to  the  other  legatee  who  has  been 
disappointed  of  his  bequest  by  the  action  of  the 
party  electing  against  the  will;  and  accordingly 
when  the  former  has  been  compensated  out  of 
the  legacy  to  the  latter,  any  surplus  that  may 
remain  does  not  devolve  as  an  undisposed  of 
residue,  but  belongs  to  the  electing  donee.  Beach 
on  the  Law  of  Wills,  S  154;  2  Min.  Inst  (4th  Ed.) 
1003;  Higginbotham  v.  Corn  well,  8  Gratt  83,  56  Am. 
Dec.  130;  Gregory  v.  Gate.  SO  Gratt  90. 

Presumption  against  Necessity  for  Election— Testa- 
tor Jlust  Intend  to  Dispose  of  the  Property  of  Another. 
—In  order  to  raise  a  case  of  election,  it  is  well 
settled  that  the  intention  on  the  part  of  the 
tesutor  to  give  that  which  is  not  his  own  must  be 
clear  and  unmistakable.  It  must  appear  from 
language  which  is  unequivocal,  which  leaves  no 
room  for  doubt  as  to  the  testator's  design.  The 
necessity  for  an  election  can  never  arise  from  an 
uncertain  or  dubious  interpretation  of  the  clause 
of  donation.  2  Min.  Inst  (4th  Ed.)  1004;  Penn  v. 
Guggenhelmer,  76  Va.  889;  Gregory  v.  Gate,  80 
Gratt  88;  Moore  v.  Harper,  27  W.  Va.  862. 

In  order  to  put  a  devisee  to  the  alternative  of 
either  waiving  his  own  interest  under  a  will,  or 
foregoing  his  claim  to  some  Interest  disposed  of 
therein,  to  which  he  is  previously  entiUed  independ- 
ent of  the  will,  it  must  be  clearly  evinced  that 
the  devisee's  taking  both  will  defeat  the  general 
intern  of  the  devisor.  Upshaw  v.  Upshaw,  2  Hen.  & 
M.  381. 

The  difficulty  of  ascertaining  the  testator's  Intent, 
It  is  said,  is  always  much  greater  where  he  has  a 
partial  interest  in  the  esute  devised  than  where  he 
undertakes  to  dispose  of  an  estate  in  which  he  has 
no  Interest  In  the  former  case,  the  presumption 
Is  that  he  Intended  to  dispose  of  that  which  he  might 
properly  dispose  of,  and  nothing  more;  and  this 
presumption  will  always  prevail,  unless  the  inten- 
tion is  clearly  manifested  by  demonstration  plain, 
or  necessary  implication  on  the  part  of  the  testator 
to  dispose  of  the  whole  estate,  including  the  Interest 
of  third  parties.  Generally  when  the  testator  has 
an  undivided  Interest  in  certain  property,  and  he 
employs  general  words  in  disposing  of  It  as  "all  my 
lands,"  or  "all  my  estate,"  no  case  of  election  arises 
from  it;  for  It  does  not  plainly  appear  that  he  meant 
to  dispose  of  anythlnfir  but  what  was  strictly  his 
own.  Penn  v.  Guggenhelmer,  76  Va.  839.  See  Greg- 
ory V.  Gate,  30  Gratt  88. 

A  case  of  election  does  arise,  however,  when  the 
testator,  having  an  undivided  or  partial  interest  in 
an  estate,  devises  it  specifically,  thus  indicating  a 
purpose  to  bestow  it  as  an  entirety.  The  rule  on 
this  subject  is  that  where  the  testator  proposes  to 
give  the  whole  thing  itself,  using  language  which, 
by  reasonable  intention,  must  necessarily  describe 
and  define  the  whole  corpus  of  the  thing  in  which 
his  particular  Interest  exists  as  a  distinct  and  Iden- 
tified piece  of  property,  then  an  intention  to  bestow 
the  whole,  and  not  merely  the  testator's  individual 
share,  must  be  inferred,  and  a  case  for  an  election 
arises.    Penn  v.  Guggenhelmer,  76  Va.  839. 

It  is  not  necessary,  however,  that  this  intention 
should  be  expressly  declared.  The  dispositions  of 
the  instrument'  fairly  and  reasonably  Interpreted, 
may  of  themselves  show  a  clear  design  on  the  part 
of  the  testator  to  bestow  upon  the  devisee  property 
which  in  fact  belongs  to  another.  As  in  other  cases, 
the  intention  may  be  gathered  from  the  whole  and 
every  part  of  the  Instrument.  Penn  v.  Guggen- 
helmer, 76  Va.  839.  See  if^ra,  **Manner  in  Which  Elec- 
tion May  Be  Made." 
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Party  Taklnff  Title  Indirectly  Not  Put  to  His  Election 
byOlft  und^rWIU.— In  order  that  a  party  to  whom 
somethinff  is  fflven  by  a  will  shall  be  put  to  an  elec- 
tion, it  is  necessary  that  the  testator  shall  give  him 
a  benefit  by  the  will  directly,  and  not  derivatively  or 
Indirectly.  Underhlll  on  the  Law  of  Wills.  S  783; 
Bennett  v.  Harper,  86  W.  Va.  646, 16  S.  E.  Rep.  143. 

Whether  Parol  Evidence  Is  Admissible  to  Show  In- 
tention to  Require  Election.— Accordinff  to  the  better 
opinion,  the  intention  of  the  testator  to  dispose  of 
what  was  not  his  own  must  be  ascertained  solely 
from  the  terms  of  the  will,  and  is  not  to  be  proved 
by  parol  evidence.  But  the  rule  ezcludinfir  parol 
evidence  is  applicable  only  to  the  declarations  of  the 
testator.  It  is  always  admissible  to  prove  by  parol 
the  circumstances  by  which  the  testator  was  sur- 
rounded, the  condition  and  character  of  all  property 
disposed  of  in  the  will,  its  ownership,  and  the  rela- 
tions of  the  parties.  Underhlll  on  the  Law  of  Wills, 
§734;  2  Min.  Inst  (4th  Ed.)  1004;  Tracey  v.  Shumate, 
22  W.  Va.  474;  Atkinson  v.  Sutton.  28  W.  Va.  197. 

Manner  In  Which  Election  flay  Be  riade.— The  elec- 
tion may  be  made  by  the  legatee  impliedly  as  well 
as  expressly,  and  whether  there  has  been  an  accept- 
ance may  be  determined  by  the  circumstances  of 
the  case.  Acts  of  ownership,  lapse  of  time,  ability  to 
restore  others  to  the  same  situation  as  if  there  had 
been  no  election,  are  some  of  the  indicia  of  accept- 
ance.   Penn  v.  Gusrsrenheimer,  76  Va.  839. 

Election  to  take  under  a  will  may  be  presumed 
from  laches.  Beach  on  the  Law  of  Wills,  S  1S8; 
Cooper  V.  Cooper,  77  Va.  198;  Blunt  v.  Gee,  6  Call  481. 

EnJoyinfiT  for  a  number  of  years  the  possession  of 
property  clearly  intended  to  be  in  lieu  of  dower 
will  bar  the  assertion  of  a  claim  thereto.  Beach  on 
the  Law  of  Wills.  §  158;  Rutherford  v.  Mayo,  76  Va. 
117;  Penn  v.  Gufffirenhcimer,  76  Va.  839. 

It  is  well  settled  that  an  election  may  be  by  acts 
in  pait.    Craiff  v.  Walthall,  14  Gratt  518. 

Where  Several  Have  Option  to  Elect,  All  flust  Concur. 
—A  rifirht  of  election  which  may  be  exercised  by  the 
option  of  certain  persona  cannot  be  exercised  by 
the  concurrence  of  any  less  than  the  number 
named.  Thus,  where  the  will  provides  for  the  con- 
version of  certain  real  estate  into  money  for  the 
benefit  of  certain  designated  persons,  the  court  will 
not  allow  any  number  less  than  all  the  persons 
named  to  take  the  property  as  real  estate.  Brown 
V.  Miller,  46  W.  Va.  211,  31  S.  E.  Rep.  956. 

Election  by  Infants  and  Married  Women.— When  an 
Infant  is  called  upon  to  elect,  the  election  has  some- 
times been  postponed  until  he  comes  of  afire,  but 
usually  the  court  will  refer  It  to  a  master  to  Inquire 
what  will  be  most  beneficial  to  him,  and  upon  the 
master's  report,  and  whatever  other  trustworthy 
information  can  be  obtained,  the  election  will  finally 
be  determined  by  the  court.  2  Min.  Inst  (4th  Ed.) 
10J7;  Turner  V.  Street,  2  Rand.  404,  14  Am.  Dec.  792. 

Where  land  is  devised  to  be  sold,  and  the  proceeds 
paid  to  an  infant,  the  Infant  has  an  election  to  take 
the  land  or  money:  and  If  his  firuardian  sells  the 
land,  and  the  sale  does  not  appear  to  be  advanta- 
geous to  the  infant,  a  court  of  equity  can  elect  for 
him,  and  bind  him  by  such  election.  Tamer  v. 
Street.  2  Rand.  404,  14  Am.  Dec.  792, 

With  reference  to  the  capacity  of  a  married 
woman  to  elect,  Mr.  Minor  says :  ** A  married  woman 
is  certainly  not  competent,  durinff  coverture,  to 
make  an  election,  and  it  seems  to  be  the  better 
practice  for  the  court  to  make  It  for  her  as  will  be 
most  for  her  interest,  upon  the  report  of  the  master, 
and  other  evidence.  In  determlnlnfir  the  election, 
the  court  would  doubtless  pay  much  recrard  to  the 
opinion  of  the  woman's  husband  if  his  interests 
were  not  adverse  to  hers.  Indeed,  In  Shanks  v.  Ed- 
mondson,  28  Gratt.  812,  It  is  said,  perhaps  with  too 


little  qualification  as  a  sreneral  proposition,  that  the 
election  may  be  made  by  the  husband,  if  in  making 
it  he  acts  for  himself,  or  for  them  both  jointly." 
2  Min.  Inst  (4th  Ed.)  1007.  See  also,  Pratt  v.  Talia- 
ferro, 8  Leiffh  419;  McClanachan  v.  Siter,  Price  &  Co.. 
2  Gratt  280.  For  a  discussion  on  the  capacity  of  a 
married  woman  to  elect  see  monofirraphlc  note  on 
*'Husband  andWife"  appended  toCleland  v.  Watson, 
10  Gratt  159. 

The  Choice  Must  Be  InteUlirently  Made— Finality  of 
Election.— It  is  well  settled  that  no  one  can  be  con- 
strained to  make  an  election  until  the  Interesu  to 
which  the  election  relates  are  clearly  defined,  and 
their  relative  values  ascertained;  and  an  election 
made  before  that  is  done,  will,  for  the  most  part  be 
disresrarded,  at  least  if  it  be  made  under  mistaken 
Impressions  as  to  the  facts:  but  only  upon  the  terms 
(supposing  the  election  to  have  been  unambig- 
uously made)  of  restoring  other  persons,  whose 
rights  are  affected  by  the  party's  act  of  election,  to 
the  same  situation  substantially  as  if  that  act  had 
not  taken  place.  Accordingly,  one  who  is  called 
upon  to  elect  may  file  a  bill  In  equity  to  have  all 
needful  accounts  taken,  and  all  proper  Inquiries 
made.  2  Min.  Inst  (4th  Ed.)  1006;  Upshaw  v.  Upshaw. 
2  Hen.  &  M.  881 :  Craig  v.  Walthall,  14  Gratt.  518:  Hill 
V.  Huston,  15  Gratt  350. 

A  party  cannot  be  required  to  make  an  election 
without  such  knowledge  of  tbe  subjects  submitted 
to  his  choice  as  will  enable  him  tochodse  discreetly: 
nor  can  a  party  be  held  to  have  made  an  election 
without  such  knowledge,  unless  it  manifestly  ap- 
pears that  he  intended  to  waive  the  benefit  of  accu- 
rate information  and  Incur  the  risk  of  making  a  bad 
choice.  Craig  v.  Walthall,  14  Gratt  518;  Upshaw  v. 
Upshaw,  2  Hen.  &  M.  881. 

Where  a  party  has  made  an  election  without  suf- 
ficient information,  or  under  a  mistake,  he  will  be 
relieved  against  the  consequeQces,  upon  the  terms 
of  restoring  other  persons,  whose  rights  may  be  af- 
fected by  his  acts,  to  the  same  situation  as  if  those 
acu  had  not  been  performed.  Hill  v.  Huston,  13 
Gratt  850. 

Where  a  widow,  under  a  mistake  as  to  her  rights 
under  the  will  of  her  husband,  kept  possession  of 
the  land  for  five  years,  cultivated  it  and  took  a  leg- 
acy of  1500  to  aid  her  In  managing  the  farm,  it  was 
held  that  she  had  not  elected  to  take  under  the  will 
but  might  still  have  her  dower  assigned  to  her. 
Dixon  V.  McCue,  14  Gratt  540. 

But  where  an  election  has  been  once  made,  ex- 
pressly or  Impliedly,  with  a  full  knowledge  of  all 
the  facts  and  circumstances  necessary  to  an  intel- 
ligent choice.  It  Is  Irrevocable,  and  binds  not  only 
the  legatees  and  devisees,  but  all  persons  claiming 
under  them.  Penn  v.  Guggenheimer,  76  Va.  839. 
See  Cooper  v.  Cooper,  77  Va.  198. 

Where  a  widow  is  Informed  that  the  provision  In 
the  will  Is  in  lieu  of  dower  and  advised  to  renooace 
it  but  she  declines  to  do  so,  and  expresses  herself 
satisfied  with  the  provision,  and  takes  possessios 
of  the  property  and  holds  It  for  four  years,  until 
she  marries,  she  has  elected  to  take  under  the  will 
and  cannot  then  claim  her  dower.  Craig  v.  Wal- 
thall, 14  Gratt  518. 

A  husband  dying  in  the  lifetime  of  his  wife  has 
no  right  to  bequeath  away  slaves  to  which  she  is 
entitled  in  remainder  or  reversion,  the  partlcnlar 
estate  not  having  expired;  though  he  may  in  his 
lifetime  sell  his  and  her  Interest  in  them  for  a 
valuable  consideration.  In  such  case,  however,  if 
the  husband  does  bequeath  such  slaves  away  from 
his  wife,  and  devises  other  property  to  the  wife  for 
life  with  remainder  over  to  other  persons  In  fee 
simple,  and  she  takes  possession  of  the  estate  de- 
vised  to   her  by  him,    holds  It  for  many  years. 
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and  then  disposes  of  part  of  it  to  those  entitled  to 
remainder,  in  consideration  of  tbeir  enlar^inir  her 
interest  in  the  residue  to  a  fee  simple,  she  thereby 
makes  her  election  to  accept  the  provision  made  for 
her  in  the  will,  and  precludes  herself  from  holdlng- 
the  slaves  also;  these  circumstances  taken  tog-ether 
with  her  takin^r  possession  of  the  slaves  beinfir  suf- 
ficient evidence  of  her  having-  such  knowledge  of 
the  two  funds  as  is  requisite  to  make  the  election 
obligatory.    Upshaw  v.  Upshaw,  2  Hen.  &  M.  881. 

When  election  has  once  been  made,  and  thereby 
an  estate  vests  in  a  debtor,  the  latter  can  no  more 
defeat  the  right  of  his  creditors  to  subject  that 
esUte  to  their  claims,  by  a  disclaimer  of  title,  than 
by  a  voluntary  deed  of  fflft  or  assignment;  and 
those  creditors  may  resort  to  a  court  of  equity  for 
the  purpose.    Penn  v.  Guggenhelmer,  76  Va.  889. 

Doctrine  of  Blectlon  Applicable  to  Cases  of  Appoint- 
ment under  a  Power.— "The  doctrine  of  election  is 
applicable  as  well  to  cases  of  appointment  under  a 
power,  as  to  other  dispositions  in  one's  own  risrh  t;  so 
that,  if  one  having  such  power  ffives  benefits  out  of 
his  own  property  to  the  objects  of  the  power,  and 
appoints  the  subject  of  the  power  to  stransrers,  the 
former  will  be  obllg-ed  to  elect  in  favor  of  the  latter. 
But  when  the  appointment  is  made  to  the  objects 
of  the  power  absolutely,  with  a  proviso  or  condition 
superadded  in  favor  of  strang-ers  to  the  power,  the 
proviso  or  condition  is  void,  and  no  case  of  election 
arises."    2Mln.  Inst.  (4th  Ed.)  1006. 

Election  to  Take  Legacy  or  Pay  Debt  Dae  TesUtor.— 
A  will  provided  that  a  daughter  should  take  no  part 
of  the  testator's  estate  unless  her  husband  should 
account  for  and  pay  over  to  the  estate  certain 
money.  On  demurrer  to  an  action  brousrht  by 
the  executor  to  collect  the  money,  it  was  held  that 
the  defendant  had  the  choice  of  paying  the  money, 
or  treating  it  as  an  advancement,  and  that  the 
action  could  not  be  maintained.  Darne  v.  Lloyd, 
82  Va.  860,  6  S.  £.  Rep.  87.  See  supra,  "Obligations 
Arising  from  Acceptance." 

Election  In  the  Case  of  a  Bequest  or  the  Proceeds  of 
an  Insurance  Policy.— A  testator  held  four  policies  of 
life  Insurance,  payable  to  one  who  had  died,  and 
the  by-laws  of  three  of  the  Insurance  companies 
provided  that.  If  the  beneficiary  died  before  the 
insured,  the  proceeds  should  be  paid  to  the  relatives 
of  the  Insured,  and  that  the  insured  should  not  have 
the  rifirht  to  dispose  of  the  proceeds  by  will.  The 
testator  devised  one-third  of  his  entire  estate,  con- 
sisting- of  all  his  life  insurance,  real  estate,  and  per- 
sonalty, to  a  certain  person,  and  the  remainlnsr 
two- thirds  to  two  nieces.  Held,  that  the  testator  in- 
tended to  devise  the  whole  of  the  life  insurance,  and 
that,  as  the  proceeds  of  three  policies,  under  said 
by-laws,  became  the  property  of  said  nieces  as  his 
nearest  relatives,  and  no  Interest  therein  passed  to 
the  other  legatee,  said  nieces  were  put  to  their  elec- 
tion to  take  under  or  aealnst  the  will.  Tompkins  v. 
Griffin.  02  Va.  807,  28  S.  E.  Rep.  750. 

The  Doctrine  of  Election  In  Its  Application  to  Dower. 
—The  doctrine  of  election  is  founded  on  the  same 
reasons  and  governed  by  the  same  rules  when 
applied  to  a  widow  claiming  dower  as  to  any 
other  case.  One  entitled  to  a  benefit  under  an 
Instrument  must,  if  he  claims  that  benefit,  abandon 
every  right  which,  if  asserted,  would  defeat  even 
partially  the  provisions  of  the  instrument.  If  the 
widow's  taking  dower  would  interfere  with  any  of 
the  provisions  of  the  will,  she  must  elect.  Dixon  v. 
McCue,  14  Gratt  640;  Rutherford  v.  Mayo,  76  Va.  117. 
See  monoarraphlc  note  on  **Dower"  appended  to 
Davis  V.  Davis,  25  Gratt  587. 

Same— Whether  Devise  or  Bfquest  Presumed  to  Be 
In  Addition  to  Dower  or  In  Lieu  Thereof.— Prior  to  the 
Act  of  1866,  the  sUtute,  Va.  Code  1860,  ch.  110, 14,  pro- 


vided that  "if  any  estate,  real  or  personal,  Intended 
to  be  in  lieu  of  dower.  shaU  be  conveyed  or  devised 
for  the  jointure  of  the  wife,  such  conveyance  or 
devise  shall  bar  her  dower  of  the  real  estate  or  the 
residue  thereof."  This  statute  was  construed  in 
Higarinbotham  v.  Cornwell.  8  Gratt  88,  66  Am.  Dec. 
180.  where  it  was  held  that  a  provision  for  the  wife, 
to  bar  her  dower,  must  not  only  have  been  so  in- 
tended, but  that  such  intent  must  appear  from  the 
conveyance  or  devise,  either  by  express  words  or  by 
necessary  implication.  See  Bollinsr  v.  Boiling,  88 
Va.  626, 14  S.  E.  Rep.  67;  Craiar  v.  Walthall.  14  Gratt 
516;  Dixon  v.  McCue,  14  Gratt  640;  Nelson  v. 
Kownslar,  70  Va.  468;  Douglas  v.  Feay.  1  W.  Va.  26; 
Shuman  v.  Shuman,  0  W.  Va.  50.  See  also,  foot-note 
to  Hiflrarinbotham  V.  Cornwell.  8  Gratt  88. 

In  Douglass  V.  Feay,  1  W.  Va.  84,  it  is  said:  "The 
case  of  Craig's  Heirs  v.  Walthall  and  Wife,  14  Gratt. 
678,  cited  and  relied  on  by  the  counsel  for  the  appel- 
lees, we  are  not  to  suppose,  was  intended  to  be  in 
confiict  with  the  case  of  Higginbotham  v.  Cornwell, 
and  the  doctrine  therein  declared,  but  in  the  opinion 
of  the  court  It  fell  within  the  rule  as  settled  in  the 
latter  case." 

In  Dixon  V.  McCue,  14  Gratt  661,  Danibl,  J.,  in 
deliverinsr  the  opinion  of  the  court  said:  "In  say- 
ing in  the  case  of  Higflrin^tham  v.  Cornwell,  8  Gratt. 
88,  that  'the  conclusion  aralnst  the  claim  of  the 
widow  ought  to  be  as  satisfactory  as  if  It  were 
expressed,' JUDGB  Baldwin  has,  as  I  humbly  con> 
ceive,  stated  the  doctrine  somewhat  too  stronsrly. 
A  rule  thus  rlffid.  whilst  it  formed  no  necessary 
foundation  for  the  judrment  of  the  court  in  that 
case,  would,  in  my  opinion,  come  in  conflict  with 
decisions  in  numerous  cases  which  have  been 
too  long  and  too  g-enerally  recognized  as  precedents, 
to  allow  of  dissent  or  doubt  in  respect  to  their 
authority  now.  There  are  comparatively  very  few 
of  the'  reported  cases,  wherein  implications  of  the 
testator's  intentions  have  prevailed  in  putting  the 
widow  to  her  election,  in  which  It  would  be  truly 
said  that  the  conclusion  against  the  claim  of  the 
widow  was  as  satisfactory  as  if  the  testator,  in  the 
very  terms  of  the  devise,  had  expressed  an  inten- 
tion to  exclude  it.  And  I  think  it  fairly  results 
from  the  authorities,  that  whenever  the-  inference 
airainst  the  widow's  rlffht  is  clear  beyond  a  reason- 
able doubt;  whenever  the  Implication&ag-alnst  her 
are  so  stronsr.  that  to  defeat  them,  resort  must  be 
had  to  a  forced,  far-fetched  or  unreasonable  con- 
struction of  the  will,  a  case  is  made  which  puts  her 
to  her  election."  See  also,  citing-  the  principal  case 
and  Dixon  v.  McCue,  as  to  this  point,  Gregory  v. 
Gate,  90  Gratt  91. 

To  change  the  rule  of  construction,,  as  laid  down 
in  HigfiTlnbotham  v.  Cornwell.  8  Gratt  88,  56  Am. 
Dec.  180.  the  act  of  1866  was  passed,  which  amended 
the  statute  of  1860  by  adding  thereto  these  words: 
**And  every  such  provision,  by  deed  or  will,  shall 
be  taken  to  be  in  lieu  of  dower,  unless  the  contrary 
intention  plainly  appears  in  such  deed  or  will,  or 
in  some  other  writing-  signed  by  the  party  making 
the  provision."  Acts  1866-66.  p.  160;  Va.  Code  1878. 
ch.  104.  S  4:  Va.  Code  1887.  S  2870:  Boiling  v.  Boiling.  88 
Va.  584, 14  S.  E.  Rep.  67;  Nelson  v.  Kownslar,  79  Va. 
468.  See  foot-note  to  Hiffffinbotham  v.  Cornwell,  8 
Gratt  83,  56  Am.  Dec.  180.  See  also,  monographic 
note  on  "Dower"  appended  to  Davis  v.  Davis.  26 
Gratt  587. 

Same— Same— Conflict  of  Laws.— The  provisions 
of  Va.  Code  1887,  §  2270,  do  not  change  the  common- 
law  rule  that  a  will  of  personalty  must  be  construed 
according  to  the  lex  domieUi  In  which  It  was  made: 
and  where  one  domiciled  in  New  York  bequeathed 
personal  property  to  his  wife,  but  made  no  dis- 
position of  real  estate  in  Virginia,  and  there  was. 
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nothin&r  in  the  will  incompatible  with  her  claim 
to  dower,  the  testator's  intent  must  be  measured 
by  the  common-law  rule  in  New  York,  to  the  effect 
that  the  provision  would  not  be  In  lieu  of  dower 
unless  a  different  Intent  was  expressed  in  words, 
or  clearly  shown  on  the  face  of  the  will.  Boiling  v. 
Bolllnsr.  88  Va.  524.  H  S.  E.  Rep.  07. 

Same— When  and  How  Widow  Most  Renounce- 
Effect  of  Renunciation.— When  any  provision  for  a 
wife  is  made  in  her  husband's  will,  she  may,  within 
one  year  from  the  time  of  the  admission  of  the 
will  to  probate,  renounce  such  provision.  Such 
"  renunciation  shall  be  made  either  in  person  before 
the  court  in  which  the  will  is  recorded,  or  by  a 
writing"  recorded  in  such  court,  or  the  clerk's  office 
thereof,  upon  ^ch  acknowledgment  or  proof  as 
would  authorize  a  writing  to  be  admitted  to 
record.  If  such  renunciation  be  made,  or  if  no 
provision  be  made  for  her  in  the  will,  she  shall 
have  such  share  of  her  husband's  personal 
esute  as  she  would  have  had  if  he  had  died 
intestate;  otherwise,  she  shall  have  no  more 
thereof  than  is  given  her  by  the  will.  Va.  CJode 
1887.  §  2660:  W.  Va.  Ck>de  1899,  ch.  78.  §  11,  p.  718.  See 
Noel  V.  Gamett,  4  Call  92;  Blunt  v.  Gee,  6  Call  481; 
Taylor  v.  Browne,  2  Leigh  419;  Dupree  v.  Cary,  6 
Leigh  36;  Kinnaird  v.  Williams,  8  Leigh  400,  81  Am. 
Dec.  668;  Cocke  v.  Philips,  12  Leigh  248;  Findley 
V.  Findley,  11  Qratt  434;  Nelson  v.  Kownslar,  79  Va. 
479;  Douglas  V.  Feay,  1  W.  Va.  26;  Shnman  v.  Shu- 
man,  9  W.  Va.  60;  Wallace  v.  Wallace.  16  W.  Va. 
722;  McMechen  v.  McMechen,  17  W.  Va.  683;  Ander- 
son V.  Piercy.  80  W.  Va.  282;  Cunningham  v.  Cun- 
ningham, 80  W.  Va.699.  6  S.  £.  Rep.  189;  McGlaughlin 
V.  McGlaughlin,  48  W.  Va.  226,  27  S.  E.  Rep.  S78. 

The  renunciation  of  a  will  by  the  widow  is  equally 
as  void  when  made  in  person  in  open  court,  and  no 
record  made  thereof,  as  If  made  in  pais,  or  by  writ- 
ing not  recorded,  or  before  any  other  court  than 
that  in  which  the  will  is  recorded.  Douglas  v.  Feay, 
1  W.  Va.  26. 

The  renunciation  of  a  will  by  a  widow  will  not  be 
allowed  to  break  In  upon  the  arrangements  of  the 
will,  and  to  disappoint  the  Interests  of  others  under 
her  husband's  will,  further  than  is  absolutely  neces- 
sary. In  all  other  respects,  but  as  regards  her,  the 
will  ought  to  be  executed  as  nearly  as  possible 
according  to  the  wishes  and  intention  of  the  testa- 
tor. Anderson  v.  Piercy,  20  W.  Va.  282;  Findley  v. 
Findley,  UGratt  434. 

Same— Same— Appropriation  of  Property  Qlven  Up  to 
indemnify  L^egatees.— The  widow  cannot  assert  her 
paramount  claim  to  distribution  against  the  will, 
and  also  claim  the  provision,  or  any  part  of  it,  made 
for  her  by  the  will.  If  she  elects  to  take  the  first, 
she  must  give  up  the  last  to  indemnify  the  parties 
who  are  disappointed  by  his  election.  PHndley  v. 
Findley,  llGratt  439:  Mitchells  v.  Johnsons,  6  Leigh 
461 ;  Kinnaird  v.  Williams,  8  Leigh  400,  31  Am.  Dec 
658;  McReynolds  V.  Counts,  9  Gratt  213;  Morrlss  v. 
Garland,  78  Va.  226:  Nelson  v.  Kownslar,  79  Va.  479. 

Husband's  Right  to  Elect  ma  Respects  His  Curtesy.— 
Although  it  is  provided  by  W.  Va.  Code  1887,  ch.  78, 
$11,  that  unless  the  husband  shall  renounce  any 
provision  made  for  him  by  the  life's  will  he  shall 
have  no  other  Interest  in  her  estate  than  is  given 
him  by  the  will,  a  failure  on  his  part  to  renounce 
such  provision  will  not  deprive  him  of  curtesy, 
unless  he  has  agreed  to  accept  the  provision  in 
lieu  thereof,  such  agreement  being  the  only  mode 
by  which  curtesy  can  be  barred  under  W.  Va.  Code 
1887,  ch.  66,  S  16.  Cunningham  v.  Cunningham.  30  W. 
Va.  690.  5  S.  E.  Rep.  139;  Beirne  v.  Von  Ahlefeldt,  38 
W.  Va.  663,  11  S.  £.  Rep.  46.  See  monographic  note 
on  "Curtesy"  appended  to  Charles  v.  Charles.  8 
Gratt.  486. 


The  husband  by  virtue  of  his  marital  right  la  enti- 
tled to  curtesy  in  the  real  estate  of  which  his  wife 
died  seized,  notwithstanding  he  failed  to  renounce 
the  provisions  of  the  will  made  in  his  own  favor 
according  to  the  provisions  of  the  statute;  but  by 
reason  of  his  failure  to  renounce  the  provisions  of 
the  will,  his  right  to  any  distributive  share  of  her 
personal  estate  Is  barred.  Cunnlnsrham  v.  Cunning- 
ham, 80  W.  Va.  699,  6  S.  E.  Rep.  139. 

VII.  CHARQINQ   DEBTS   AND   LBQACIBS. 

For  a  discussion  of  this  subject,  see  monographic 
note  on  "Marshaling  Assets"  appended  to  Carring- 
ton  V.  Didler,  8  Gratt.  260. 

VUl.  LAP5BD  AND  VOID  LBQACIES  AND  DEVI5ES. 

"A  lapsed  legacy  or  devise  is  one  which,  though 
good  and  capable  of  taking  effect  at  the  time  when 
the  will  was  made,  and  never  revoked  by  the  tesu- 
tor,  fails  to  take  effect  by  reason  of  something  which 
has  occurred  between  the  time  of  the  making  of  the 
will  and  the  time  when  the  gift  under  the  will 
would  otherwise  vest,  as  that  the  donee  has  cea&ed 
to  exist,  or  to  occupy  the  situation  upon  which  the 
testator's  bounty  was  predicated ;  or  because  of  the 
nonperformance  of  some  condition  or  the  nonhap- 
pening  of  a  contingency.**  18  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  747. 

A  void  legacy  or  devise  "is  one  which  cannot  take 
effect  by  reason  of  some  matter  inherent  in  the  glfi 
Itself,  as  that  the  gift  is  prohibited  by  law,  or  that 
the  beneficiaries  are  uncertain,  or  that  there  is  no 
person  who  comes  within  the  description  of  the  ben- 
eficlary.**    18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  747. 

Lapsed  Devlsea.— The  law  touching  the  lapse  of 
devises  is  to  be  found  in  S  2523,  Code  1887,  and 
is  as  follows:  "If  a  devisee  or  legatee  die  before  a 
testator,  leaving  issue  ^ho  survive  the  testator, 
such  issue  shall  take  the  estate  devised  or  be- 
queathed, as  the  devisee  or  the  legatee  would  have 
done  if  he  had  survived  the  testator,  unless  different 
disposition  thereof  be  made  or  required  by  the 
will;"  but  this  statute  is  not  applicable  where,  in- 
dependently of  it,  no  lapse  would  occur.  Lockhart 
V.  Vandyke,  97  Va.  366,  33  S.  E.  Rep.  618,  5  Va.  Law 
Reg.  303. 

Where  a  testator  bequeathed  money  to  a  sister 
who  had  died  before  the  execution  of  the  will,  leav- 
ing issue  who  survived  the  testator,  the  legacy  did 
not  lapse,  but  passed  to  such  issue,  under  Va.  Code 
1887,  S  2623.  providing  that  if  the  legatee  die  l>efore 
the  testator,  leaving  issue  who  survive  him,  they 
shall  take,  unless  a  different  disposition  is  required 
by  the  will,  and  §  2621,  providing  that  a  wUl  shall  be 
construed  as  if  executed  immediately  before  the 
testator's  death,  unless  a  contrary  intention  ap- 
pears. Wildberger  v.  Cheek,  94  Va.  517,  27  S.  £.  Rep. 
441. 

Where  a  testator  gives  a  legacy  to  his  wife,  but 
she  dies  before  him,  the  legacy  will  not  sink  to  the 
residuum  of  the  estate,  but  will  pass  to  her  issue, 
under  the  statute.  Va.  Code  1860,  ch.  122,  S  13  (Va.' 
Code  1887,  §  2623).    Wood  v.  Sampson,  95  Gratt  843. 

Where  a  testator  directed  a  tract  of  land  to  be 
sold  when  the  time  was  out  for  which  it  was  leased 
and  the  money  to  be  divided  between  certain  chil- 
dren of  his.  to  them  and  their  heirs  forever,  the 
legacy  did  not  lapse  by  the  death  of  two  of  them, 
after  that  of  the  testator  and  before  the  expiration 
of  the  lease,  but  was  a  vested  interest  and  belonged 
to  their  legal  representatives.  Selby  v.  Morgao.  6 
Munf.  156. 

In  Virginia  and  West  Virginia  it  has  been  held 
that  the  statute  abolishing  survivorship  amon? 
joint  tenants  has  no  application  where  the  estate  la 
joint  tenancy  has  not  vested,  and  hence  upon  the 
death  of  one  of  two  devisees  In  the  lifetime  of  the 
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testator  tbe  whole  estate  passes  to  bis  snrrlvor. 
Lockhart  v.  Vandyke,  97  Va.  356,  S3  S.  E.  Rep.  618.  5 
Va.  Law  Resr.  308;  Hoke  v.  Hoke,  12  W.  Va.  427.  See 
monograplilc  note  on  "Joint  Tenants  and  TenanU  in 
Common"  appended  to  Ambler  v.  Wyld,  Wytbe 
235. 

Upon  a  devise  to  f  onr  children  share  and  share 
alike,  and  in  the*event  of  the  death  of  one  or  more 
of  them,  his  or  their  share  to  eo  to  the  survivors, 
the  event  which  is  to  fix  the  rights  of  the  children 
is  the  death  of  the  testator.  If  all  survive  the  testa- 
tor each  takes  his  or  her  share  of  the  estate  devised 
free  from  any  riarht  of  survivorship.  Armistead  v. 
Hartt,  87  Va.  816,  38  S.  E.  Rep.  616,  5  Va.  Law  Rear.  887. 

In  the  absence  of  a  positive  and  distinct  indication 
of  a  contrary  intention,  only  original,  and  not  ac- 
crued shares  survive  in  case  of  a  arift  over  in  event 
of  death.  Armistead  v.  Hartt,  97  Va.  816,  88  S.  £. 
Rep.  616,  5  Va.  Law  Reg.  887. 

When  Continffwit  Executory  Devise  Deemed  to  Have 
Palled.— A  continsrent  executory  devise  to  take  effect 
in  a  certain  event,  cannot  be  deemed  to  have  failed, 
nntll  it  has  become  incapable  of  takinsr  effect  by 
the  termination  of  the  time  or  event  prescribed. 
Carney  v.  Kain,  40  W.  Va.  758,  28  S.  E.  Rep.  650. 

Where  an  executory  devise  or  bequest  is  made  to 
the  children  or  other  descendants  of  the  children  of 
the  testator  who  shall  be  livinsr  at  the  death  of  the 
last  survivor  of  the  testator's  children,  such  devise 
or  bequest  cannot  be  deemed  to  have  failed  as  to 
unborn  children  of  the  survlvingr  child  until  her 
death,  althousrh  she  has  passed  the  ape  of  child- 
bearinff.  For  the  possibility  of  issue  is,  in  contem- 
plation of  law,  only  extinguished  with  life.  Carney 
V.  Kain,  40  W.  Va.  758,  23  S.  E.  Rep.  650. 

Jadgments  as  Liens  on  Lapsed  Devises.— The  ques- 
tion whether  a  devise  to  one  who  dies  in  the  lifetime 
of  a  testator,  passinff.  under  the  Virffinia  statute,  to 
the  devisee's  issue,  is  subject  to  debts  of  the  de- 
ceased devisee,  is  discussed  in  an  editorial  in  5  Va. 
Law  Reg-.  881.  After  a.  full  review  of  the 
authorities,  the  editor  says:  **We  have  little 
difficulty  in  concluding  that  under  the  present 
statute  in  Virginia  the  issue  take  directly 
from  the  testator,  as  statutory  substitutes 
for  their  ancestors  and  consequently  free  from  his 
debts  and  liabilities."  See  also,  article  by  F.  B. 
Kennedy.  4  Va.  Law  Ree.  7JK). 

Wliat  Legacies  or  Devises  Are  Void.— For  a  discus- 
sion of  legacies  or  devises  which  are  void  because 
the  person  or  object  referred  to  in  the  bequest  or 
devise  is  uncertain  or  imperfectly  described,  see 
monographic  notes  on  ''Charities'*  appended  to 
Kelly  V.  Love.  20  Gratt  124,  and  "Church  Property" 
appended  to  Brooke  v.  Shacklett,  18  Gratt.  801.  As  to 
legacies  or  devises  which  are  void  by  reason  of 
mistake,  fraud,  or  undue  influence,  see  mono- 
crraphic  note  on  "Wills." 

Devolution.— Where  the  will  contains  no  residuary 
clause,  a  lapsed  or  void  legacy  or  devise  will  go  to 
the  heirs  or  next  of  kin,  as  in  cases  of  intestacy.  18 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  760. 

A  testator  by  his  will  devised  that  "in  case  he 
should  die  before  his  brother  R.  A.,  all  his  estate 
both  real  and  personal  should  descend  to  him  and 
his  heirs  forever;  but,  in  case  his  said  brother 
should  die  without  a  lawful  heir,  it  should  then  be 
equally  divided  between  his  brother  W.  A.  and  his 
nephew  S.  A.,  to  them  and  their  heirs  forever."  R. 
A.  died  without  issue  in  the  lifetime  of  the  testator. 
Held,  that  the  limitation  over  could  not  take  effect, 
but  the  estate  descended  to  the  heirs  of  the  testator. 
Allen  V.  Parham,  5  Munf.  457. 

Where  the  will  contains  a  residuary  clause,  void 
or  lapsed  legacies  pass  to  the  residuary  legatees. 


and  not  to  the  next  of  kin.  Elcan  v.  Lancasterian 
School,  2  Pat.  &  H.  53. 

But  at  common  law,  although  the  will  contains  a 
residuary  clause,  lapsed  or  void  devises  will  go  to 
the  heirs  at  law  of  the  testator.  Stonestreet  v. 
Doyle,  75  Va.  356,  40  Am.  Dec.  731. 

Under  the  statute,  however,  Va.  Code  1887,  S  2524, 
lapsed  devises  will  pass  to  a  general  residuary  dev- 
isee, unless  the  will  shows  a  contrary  intention  on 
the  part  of  the  testator.  Gallagher  v.  Rowan,  86  Va. 
828, 11  S.  E.  Rep.  181.  See  sujyra,  "Classes  of  Legacies 
and  Devises— Residuary  Legacies  and  Devises." 

IX.  ABATEriENT  OP  LBQAClEd. 

"Abatement  is  the  reduction  of  a  legacy,  general 
or  specific,  on  account  of  the  insufficiency  of  the 
estate  of  the  testator  to  pay  his  debts  and  legacies. 
When  the  estate  of  a  testator  is  insufficient  to  pay 
both  debts  and  legacies,  it  is  the  rule  that  the  gen- 
eral legacies  must  abate  proportionately  to  an 
amount  sufficient  to  pay  the  debts.  If  the  general 
legacies  are  exhausted  before  the  debts  are  paid, 
then,  and  not  till  then,  the  specific  legacies  abate, 
and  proportionately."  lAm.  &Eng.  Enc.  Law  (2d 
Ed.)  42. 

Legacies  bequeathed  by  codicils  stand  on  the  same 
footing  as  those  of  the  same  class  bequeathed  by 
the  will.  Gallego  v.  Attorney  General,  8  Leigh  450, 
24  Am.  Dec.  65a 

Residuary  Legacies.— A  residuary  legatee,  from  the 
very  nature  ot  the  bequest  made  to  him.  is  postponed 
even  to  general  legatees,  and  has  no  right  to  call 
upon  them  to  abate  their  legacies  along  with  him. 
He  must  be  content  with  what  is  left  after  the  pay- 
ment of  debts  and  other  legacies.  It  seems,  how- 
ever, that  the  residuary  legatee  is  entitled  as  a 
legatee  taking  the  estate  as  at  the  decedent's  death. 
Hence,  if  the  estate  becomes  insufficient  by  the  de-  * 
fault  of  the  executor,  the  wreck  remaining  is  divis- 
ible among  those  entitled  to  that  residuum,  as  well 
as  other  general  legatees.  8  Min.  Inst.  (2d  Ed.)  614. 
See  9U2>ra,  "Classes  of  Legacies,  etc." 

Qeneral  Legacies.— As  a  general  rule,  where  the 
assets  are  sufficient  to  pay  the  debts  and  specific 
legacies,  but  not  the  general  legacies,  and  all  the 
legatees  are  volunteers,  the  general  legacies  must 
abate  proportionately  inter  »e,  in  the  absence  of  an 
intent  on  the  part  of  the  testator  to  prefer  one  gen- 
eral legatee  to  another.  1  Am.  &,  Eng.  Enc  Law 
(2d  Ed.)  45;  Jett  v.  Bernard,  8  Call  11. 

Same— Legacy  Qlven  In  Consideration  of  Relinquish- 
ment of  Right  by  Legatee.— Where  abatement  of 
general  legacies  is  necessary  to  pay  debts  and  spe- 
cific legacies,  the  rule  is,  that  where  all  stand  on  the 
same  footing  the  abatement  must  be  on  all  pro  rata. 
But  if  a  legatee  has  relinquished  any  right  in  con- 
sideration of  his  or  her  legacy,  such  as  dower,  or 
distributive  share,  such  legatee  has  preference  over 
mere  volunteers;  and  this  is  true  although  the  value 
of  the  legacy  exceeds  the  value  of  the  right  relin- 
quished.   Brown  v.  Brown,  79  Va.  648. 

In  Virginia  it  would  seem  to  be  clear  that  a  wife 
cannot  be  held  to  be  a  volunteer  as  to  a  legacy  left 
her  by  the  will  of  her  husband.  If  the  husband  is 
the  best  judge  of  the  provision  he  is  willing  to  make 
for  her  in  lieu  of  her  legal  rights,  it  is  her  right  to 
accept  or  renounce  the  provisions  of  the  will  as  her 
views  of  her  interest  may  suggest  If  the  provisions 
made  for  her  by  her  husband's  will  are  such  as  she 
is  willing  to  accept  as  compensation  for  her  dower 
and  her  distributive  share  of  the  personal  estate, 
she  is  entitled  to  do  so,  and  she  takes  the  legacy  as 
a  purchaser  and  not  as  a  volunteer,  because  the  pro- 
visions made  for  her  by  the  will  may  have  restrained 
her  from  renouncing  the  will  and  receiving  her 
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share  as  if  lier  husband  had  died  intestate 
V.  Brown.  79  Va.  648. 

In  Jett  V.  Bernard.  8  Call  11,  the  court  of  chancery 
decided  that  the  wife's  leg-acy  should  abate  in 
proportion  with  the  other  lesracles.  which  decision 
was  affirmed  by  the  appellate  court.  But.  as  stated 
in  Brown  v.  Brown,  79  Va.  648,  "The  report  of  the 
case  shows  that  the  appeal  was  upon  other  flrrounds 
than  the  abatement  of  the  wife's  leg-acy.  *  *  *  It 
appears  ♦  ♦  •  from  the  mea&rre  report  we  have 
of  the  case,  that  the  leg-acy  was  to  the  wife  of  forty 
thousand  pounds  of  tobacco  to  buy  her  a  carriasre 
and  supply  her  with  such  necessaries  as  she  may 
be  in  want  of,  and  the  son  was  bequeathed  twenty 
thousand  pounds  of  tobacco  to  supply  himself  with 
necessaries.  There  is  nothing  in  the  case  to  show 
that  the  wife  relinquished  any  right  or  interest  to 
put  her  in  the  position  of  a  purchaser." 

Same— Intent  of  Testator  to  Prefer  Legacy.— Al- 
thoug-h  general  or  pecuniary  legacies  must  always 
abate  proportionately  where  there  is  nothing  to 
Indicate  a  contrary  intention  on  the  part  of  the 
testator,  yet  the  testator  '*may  arrange  this  matter 
otherwise  at  his  pleasure;  for  eujut  €*t  dare,  eijus 
4«t  dUponere.  But  the  order  in  which  leg-acies  are 
given,  affords  no  evidence  of  this  intention:  for 
even  where  the  testator  intends  a  perfect  equality, 
some  must  be  riven  first  and  some  last  Hence  the 
court  has,  generally,  declined  laying-  weig-ht  on 
particular  words*  as  the  saying.  imprimU,  or  in  the 
first  place,  or  on  a  direction  as  to  the  time  of 
payment  If  it  did  not,  there  would  be  no  end  to 
claims  of  preference,  considering  the  variety  of 
expression,  and  the  incorrectness  with  which  wills 
are  frequently  drawn.  •  •  ♦  When,  however,  a 
testator  creates  two  residuums  of  his  estate,  or  in 
other  words,  residuum  upon  residuum;  the  first 
to  be  computed  after  taking-  out  certain  specified 
legacies:  the  other  to  be  computed  after  taking  out 
another  set  of  legacies:  the  intention  of  the  testa- 
tor is  very  clearly  shown  to  create  different  grades 
in  his  benefactions."  Galleg-o  v.  Atty.  Gen.,  3  Leigh 
450. 24  Am.  Dec.  650. 

A  testator,  having- by  his  will  bequeathed  legacies 
to  the  amount  of  $69,600,  directed  that  the  whole 
residue  of  his  estate  real  and  personal  should  be 
sold  by  his  executors,  and  out  of  the  proceeds  of 
such  residue  he  bequeathed  twenty-six  pecuniary 
lesracies  to  twenty-six  legatees,  amounting-  to  $114,000; 
and  he  charged  on  the  same  funds  such  other 
legacies  as  he  should  bequeath  by  codicil;  and 
gave  the  residue  of  the  funds  to  residuary  legatees ; 
then,  by  codicils,  he  bequeathed  other  pecuniary 
lefiracies  to  the  amount  of  $47,550.  Owinsr  to  depre- 
ciation of  the  property,  the  fund  proved  inadequate 
to  pay  the  amount  of  the  legacies  charged  thereon. 
Held,  that  the  legacies  making  up  the  sum  of  $79,600. 
were  clearly  to  be  preferred  to  the  other  pecuniary 
leg-acies  bequeathed  by  the  will,  and  to  the  various 
pecuniary  legacies  in  the  codicils;  while  all  these 
In  their  turn  should  have  preference  to  those  who 
were  to  take  the  last  residuum.  Galleffo  v.  Atty. 
Gen.,  3  Leisrh  450,  24  Am.  Dec.  660. 

After  disposing  of  his  whole  estate  by  the  first 
four  clauses  of  his  will,  a  testator  in  the  fifth 
provided:  "Independent  of  all  the  provisions  here- 
tofore made  by  me,  I  give  ♦  ♦  ♦  eight  hundred 
dollars  out  of  the  money  due  my  estate,  to  be 
applied  to  the  education  of  my  youngest  daughter, 
Fannie  Lee."  Held,  that  this  bequest  was  to  be 
paid  prior  to  all  other  legacies  and  devises,  and 
that  the  legatee  could  recover  It  from  the  estate 
after  attaining  her  majority.  Lee  v.  Smith.  84  Va. 
289,  4  S.  E.  Rep.  717. 

Specific  and  Demonstrative  Legadea  and  DevUes.— 
After  all  the  personal  estate  not  specifically  devised 


has  been  exhausted,  specific  legacies  and  devises 
abate  proportionately.  1  Am.  &  Eng-.  Enc.  Law 
(«d  Ed.)  143.  See  Elliott  v.  Carter.  9  Oratt  541. 
Seemfpra.  "Specific  Lesracies." 

Specific  legacies  are  to  be  preferred  to  g-eneral 
or  pecuniary  legacies.  Gallepo  v.  Attorney  Gen- 
eral, 3  Leiffh  450,  24  Am.  Dec.  650. 

Where  the  fund  out  of  whlcli  demonstrative 
leg-acies  are  payable  is  insufficient  the  leiracles 
must  be  reduced  proportionately.  Dunford  v. 
Jackson,  2  Va.  Dec.  196. 

Demonstrative  leg-acies,  so  far  as  the  fund  upon 
which  they  are  charged  will  extend  for  their  pay- 
ment abate  ratably  with  specific  leg-acies.  l  Am. 
&  EufiT.  Enc.  Law  (2d  Ed.)  145.  See  Gaw  v.  Huffman. 
12  Gratt  629.  But  in  so  far  as  it  may  be  necessary 
to  resort  to  the  general  estate  by  reason  of  the 
total  or  partial  failure  of  the  fund  out  of  which 
demonstrative  legacies  are  payable,  they  are  to 
be  regarded  as  general  leg-acies.  and  contribute 
proportionately  with  the  other  general  legacies. 
1  Am.  &  En?.  Enc.  Law  (2d  Ed.)  56;  Bradford  /. 
McConihay.  15  W.  Va.  732.  See  also,  Dunn  v.  Renick. 
40  W.  Va.  849,  22  S.  E.  Rep.  66. 

A  testator  devised  a  tract  of  land  to  his  son  John 
R.  Dunn,  to  whom  he  also  bequeathed  certain  per- 
sonal property.  He  directed  that  another  tract 
be  sold  by  his  executors  to  pay,  first  a  debt  of 
$3,000  due  by  his  son  Henry  Dunn,  then  a  leg^acy  of 
$7,000  to  the  wife  of  his  son  Henry  Dunn,  and  he 
directed  that  the  residue  be  applied  to  the  payment 
of  certain  other  bequests.  The  land  remained 
unsold  for  nearly  seven  years,  durinsr  which  time  a 
large  amount  of  taxes  accumulated,  and  then  it 
only  brought  $10,000.  The  taxes  and  commissions 
on  the  sale  amounted  to  $1,609.15.  Braitkon.  J., 
delivering  the  opinion  of  the  court,  said :  "It  can- 
not be  thought  for  a  moment  that  John  R.  Dunn  is 
to  be  charged  because  he  was  devisee  of  another 
tract  of  land  and  legatee  of  certain  personal  prop- 
erty, because  that  devise  and  that  legacy  are 
specific  in  character.  A  specific  legacy  is  liable  to 
ademption,  but  not  to  abatement  The  legacy  paya- 
ble to  Mrs.  Dunn  out  of  the  ♦  *  •  land  is  a 
demonstrative  leg-acy.  and  subject  to  abatement: 
and  surely  Mrs.  Dunn  cannot,  as  owner  of  a  demon- 
strative leg-acy.  call  on  John  R.  Dunn,  the  owner  of 
a  specific  legacy  and  devise,  to  relieve  her  lepacr 
from  abatement  or  loss  from  these  taxes  and  com- 
missions, but  must  suffer  the  abatement  alone. 
John  R.  Dunn  ffets  his  specific  leg-acy  and  devise 
without  abatement,  whether  Mrs.  Dunn  ffets  her 
lesracv  or  not  Morriss  v.  Garland,  78  Va.  215:  Brad- 
ford V.  McConihay,  15  W.  Va.  732;  2  Lomax«  Ex'rs. 
p.  69,  ch.  1,  S  3;  2  Redf ..  Wills,  p.  466.  ch.  18, $ 7,  subsecs. 
1.  9."  Dunn  v.  Renick.  40  W.  Va.  849,  22  S.  E.  Rep.  61 
The  wide  statement  in  this  case  that  a  demonstra- 
tive legacy  is  subject  to  abatement  is  misleading 
and  not  supported  by  the  authorities  cited.  It 
seems  that  what  is  really  meant  is  that  where  the 
fund  out  of  which  a  demonstrative  leg-acy  is  to  be 
paid  is  extinguished  or  becomes  insufficient  the 
legacy  will  be  regarded  as  a  general  legacy  and 
subject  to  contribute  pro  rata  with  other  fenerai 
legacies.  This  view  is  supported  by  Bradford  v. 
McConihay.  15  W.  Va.  732,  where  it  is  said  that  if 
the  funds  out  of  which  a  lecratee  Is  to  receive  2 
demonstrative  legacy  "should  for  any  reason  prove 
unavailinfiT,  he  is  still  on  the  footing  of  other  lega- 
tees, and  may  claim  his  legracy  out  of  the  general 
personal  estate  in  common  with  other  legatees  who 
are  general."  See  also,  1  Am.  &  Ensr.  Enc  Law 
(2d  Ed.)  5& 

X.  ADBnPTlON  OP  LBQAC1E5. 

By  ademption  of  legacies  Is  meant  "the  oblitera- 
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tlon  of  testamentary  bequests,  either  by  the  volun- 
tary act  of  the  testator  or  by  the  loss  or  destruction 
of  the  thiuff  bequeathed,  and  without  the  consent 
of  the  legatee. "  l  Am.  &  Enff.  Enc.  Law  (2d  Ed.) 
611. 

"The  word  ademption,  as  applied  to  specillc  lega- 
cies of  stock,  or  of  money,  or  of  securities  for 
money,  must  be  considered  as  synonymous  with 
ejEtinctlon  or  annihilation.  Where  stock  specifi- 
cally bequeathed  has  been  sold  by  the  testator, 
or  where  a  debt  specifically  bequeathed  has 
been  received  by  the  testator,  the  subject  of 
the  bequest  is  extinguished  or  annihilated;  noth- 
Insr  exists  upon  which  the  will  can  operate,  and 
the  leg-acy  is  adeemed  and  gone.  But  'where  the 
thinfir  specifically  iriven  has  been  changred  in  name 
and  form  only,  and  is  in  existence,  substantially 
the  same,  though  in  a  different  shape,  at  the  time 
of  the  testator's  death.  It  will  not  be  considered  as 
adeemed  by  such  nominal  change.'  "  Skipwith  v. 
Cabell,  19  GratL  796. 

The  doctrine  of  ademption  applies  to  bequests  of 
real  property  as  well  as  to  bequests  of  personalty. 
Hansbrousrh  v.  Hooe,  12  Leigrh  316,  37  Am.  Dec.  869. 

"The  sreneral  rule  in  regard  to  specific  legacies 
is,  that  the  claim  of  the  legatee  will  be  defeated,  if 
the  thing  specifically  bequeathed  to  him  is  not  in 
existence  at  the  time  of  the  tesutor's  death;  in 
that  case,  the  legacy  is  said  to  be  adeemed.  And  it 
seems  to  be  the  better  opinion,  and  is  now  the 
established  rule  in  England,  that  ademption  de- 
pends on  a  rule  of  law,  and  not  upon  the  intention 
of  the  testator."    Sklpwith  v.  Cabell,  19  Gratt,  796. 

Ademption  by  Sale  of  Property  Bequeathed.— A  spe- 
cific legacy  Is  adeemed  if  the  testator  sells  or  dis- 
poses of  the  identical  thing  bequeathed  so  that  it 
does  not  form  a  part  of  his  estate  at  the  time  of  his 
death.  Hood  v.  Haden.  82  Va.  588,  citing  Morriss  v. 
Garland,  78  Va.  2lb. 

Ademption  by  Portions  in  the  Nature  of  Advance- 
ments.—Where  a  legacy  Is  given  to  a  child,  and 
afterwards  an  advancement  is  made  to  that  child, 
such  advancement  will  be  persumed  to  be  In  satis- 
faction of  the  legacy,  but  this  presumption  may  be 
rebutted  by  evidence.  Jones  v.  Mason,  6  Rand.  677; 
Hansbrough  v.  Hooe.  12  Leigh  316.  37  Am.  Dec.  669. 

An  advancement  to  a  child  made  subsequent 
to  a  will.  Is  to  be  taken  as  a  satisfaction  of  a  legacy 
to  that  child  pro  toto  or  pro  tarUo.  according  to  its 
amount.    Moore  v.  Hilton.  12  Leigh  1. 

A  devise  of  realty  is  adeemed  when  the  testator 
afterwards  on  the  marriage  of  the  devisee  advances 
her  another  equally  large  tract  of  land  as  a  portion. 
Hansbrough  v.  Hooe,  12  Leigh  316.  37  Am.  Dec.  869. 

The  doctrine  of  ademption  by  gifts  in  the  nature 
of  advances  applies  only  to  such  as  aie  given  after 
the  making  of  the  will.  Where  the  gift  Is  given  be- 
fore the  making  of  the  will,  and  the  will  does  not 
charge  It  as  an  advancement,  the  court  cannot  so 
charge  It  in  settling  the  estate.  Strother  v.  Mitch 
ell,  80Va.  149. 

As  a  general  rule  In  order  for  a  gift  to  work  an 
ademption  of  a  prior  legacy  It  must  be  of  the  same 

class  of  property,  or  ejus dtm  generis  zs  It  Is  called, 
with  the  legacy  Itself.  Jones  v.  Mason,  6  Rand.  692, 
16  Am.  Dec.  761. 

But  the  rule  of  ejusdem  generis  Is  merely  resorted 
to  for  the  purpose  of  discovering  the  Intention  of 
the  testator  where  It  has  notbeen  expressed,  and 
the  rule  will  yield  to  such  Intention  where  It  can  be 
inferred  from  the  circumstances  of  the  case.  Jones 
V.  Mason,  5  Rand.  692. 16  Am.  Dec.  761. 

XI.  SATISFACTION. 

"Satisfaction,  so  far  as  it  relates  to  the  law  of  leg- 
acies and  devises,  may  be  defined  to  be  the  donation 


(by  will)  of  a  thing  with  the  intention  that  It  should 
be  taken  either  wholly  or  in  part  in  the  extinguish- 
ment of  some  prior  claim  of  the  donee."  18  Am.  & 
Eng.  Enc.  Law  (Sd  Ed.)  789. 

Satisfaction  of  Claim  by  Legacy  or  Devise  to  Cred- 
itor.—It  is  a  general  rule  that  a  legacy  given  by  a 
debtor  to  his  creditor,  which  Is  equal  to  or  greater 
than  the  debt.  Is,  In  the  absence  of  a  contrary  Inten- 
tion, deemed  to  be  a  satisfaction  of  the  debt.  (Trouch 
V.Davis,  23  Gratt.  63:  Stewart  v.  Ck>nrad.  100  Va.  — , 
40  S.  E.  Rep.  684,  7  Va.  Law  Reg.  767. 

But  the  courts  manifest  a  strong  disinclination  to 
enforce  this  rule,  and  the  tendency  of  the  more 
recent  decisions  at  least  Is  to  lay  hold  of  any  cir- 
cumstances, however  trifilng.  for  the  purpose  of 
repelling  the  presumption  that  the  legacy  was  in- 
tended as  a  satisfaction  of  the  debt  Stewart  v. 
Conrad,  100  Va.  — ,  40  S.  E.  Rep.  624,  7  Va.  Law  Reg. 
797;  Crouch  v.  Davis,  23  Gratt.  62,  ?t,nd  foot-note. 

The  general  rule  that  a  legacy  given  by  a  debtor 
to  his  creditor,  which  Is  equal  to  or  greater  than  the 
debt.  Is,  In  the  absence  of  evidence  to  the  contrary, 
deemed  to  be  a  satisfaction  of  the  debt,  does  not  ap- 
ply where  the  legacy  Is  contingent,  as  In  case  of  re- 
siduary legatees,  for  It  may  turn  out  that  the  leg- 
acy may  not  be  equal  to  the  debt  Stewart  v.  Con- 
rad, 100  Va.  — ,  40  S.  E.  Rep.  624.  7  Va.  Law  Reg.  767. 

A  testator  by  the  first  clause  of  his  will  gave  to 
his  three  nieces  $16,000,  to  be  equally  divided  be- 
tween them;  and  by  a  subsequent  clause  he  gave  to 
their  brother  96.000.  He  was  guardian  of  his  oleces 
and  was  Indebted  to  them  as  such  at  the  time  he 
made  his  will.  There  was  a  legacy  of  $20,000  to  a 
servant  and  her  children,  which  he  directed  his  ex- 
ecutors to  Invest  in  state  bonds  and  hold  for  their 
benefit  ;  and  whatever  balance  he  might  be  worth 
he  gave  to  his  sister  and  her  children.  He  owned 
a  considerable  estate,  real  and  personal.  Held, 
that  under  the  circumstances  the  legacy  to  the 
nieces  was  not  In  satisfaction  of  the  debt  due  to 
them.    Crouch  v.  Davis,  23  Gratt  62. 

Release  of  Debt  by  Legacy  or  Devise  to  Debtor.— A 
testator  made  various  bequests,  and  directed  that 
"all  of  the  legacies  be  paid  and  delivered  *  *  * 
without  deductions  of  any  kind  •  ♦  ♦  and  that 
no  charge  be  made  against  any  of  my  legatees  by 
reason  of  any  money  passing  from  me  to  them  at 
any  time  prior  to  my  death."  Among  the  legatees 
was  a  brother-in-law  of  the  testator,  to  whom  he 
bequeathed  a  pair  of  rifles.  The  brother-in-law 
owed  the  testator  15.000  upon  a  promissory  note  past 
due  before  the  will  was  drawn.  An  action  was 
brought  to  enforce  the  payment  of  this  debt  Held, 
that  the  debt  was  forgiven  and  cancelled  by  the 
will.  Neville  v.  Dulaney.  89  Va.  847, 17  S.  E.  Rep.  475. 
Where  bonds  of  a  legatee  are  given  to  him  by  the 
testator  as  a  doncUio  mortis  causa,  with  the  Intention 
that  the  legatee  shall  not  account  for  them,  they 
are  not  an  advancement  In  satisfaction  of  his  leg- 
acy.   Lee  V.  Boak,  11  Gratt  182. 

A  testator  by  his  will  directed  that  at  the 
death  of  his  wife  his  estate  should  be  equally 
divided  between  his  thirteen  nephews  and  nieces, 
"It  being  understood  that  from  A.'s  children's 
share  is  to  be  deducted  such  debts  as  I  hold 
against  their  father  and  mother,  which  debts  I 
authorize  and  direct  be  cancelled,"  the  testator's 
wife  survived  him  for  many  years.  Held,  that 
the  cancellation  took  effect  as  of  the  date  of  the 
testator's  death,  and  that  no  Interest  on  the  debts 
was  chargeable  afterwards.  Smith  v.  Yancey,  81 
Va.  88. 

Satisfaction  by  Gift  Inter  Vivoa.— An  advancement 
to  a  child  made  subsequent  to  a  will,  is  to  be  taken 
as  a  satisfaction  of  a  legacy  to  that  child,  pro  toto  or 
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pro  tafUo,  accordincT  to  its  amount.    Moore  v.  Hilton, 
12  Leifirh  1. 

XII.  PAYMENT. 

A.  IN  GENERAL.— A  title  by  deylse  vesta  in  the 
devisee  at  common  law,  if  he  assents  thereto,  from 
the  death  of  the  testator,  by  the  mere  operation  of 
law.  and  the  devisee  is  entitled  to  the  immediate  pos- 
session. But  a  lesratee  derives  his  title  immediately 
from  the  testator  throuarh  the  executor,  upon  whom 
the  entire  personal  estate  devolves,  to  be  applied  by 
him  to  the  satisfaction  of  the  debts  without  regard 
to  the  testator's  having  directed  portions  of  it  to  be 
applied  to  other  purposes.  18  Am.  &  Ensr.  Enc. 
Law  («d  Ed.)  785.  See  aupra,  "  AccepUnce  and  Re- 
fusal." 

B.  LEGACIES  SUBORDINATE  TO  DEBTS.— The 
debts  of  a  testator  must  of  course  be  paid  in  pref- 
erence to  legacies  bequeathed  by  him,  and  the  ex- 
ecutors/:annot  safely  pay  over  leeacles  of  any 
description  until  he  has  settled  or  provided  for  the 
adjustment  of  all  valid  claims  a&ralnst  the  estate. 
See  monogra,vhic  note  on  *'  Debts  of  Decedents  "  ap- 
pended to  Shores  v.  Wares,  1  Rob.  1. 

C.  ASSENT  OF  PERSONAL  REPRESENTATIVE. 

Necejsity  of  Assent —Since  the  title  to  the  testa- 
tor's personal  property  vests  In  the  executor,  notr 
wlthstandlncr  directions  in  the  will  that  it  be  applied 
to  other  purposes,  the  executor's  assent  to  the  leg- 
acy is  essential  to  a  complete  title  on  the  part  of  the 
legatee:  althouffh  before  such  assent  he  has  an 
Inchoate  rlffht  to  the  legacy,  which  is  transmissible 
to  his  representatives.  18  Am.  &  Encr.  Enc  Law 
(2d  Ed.)  785:  Hairston  v.  Hall,  S  Call  218;  Smith  v. 
Townes,  4  Munf.  191. 

A  testatrix  devised  certain  slaves  to  her  son  for 
life,  and  at  his  death  to  her  grandchildren,  with  the 
provision  that.  If  they  should  be  taken  In  conse- 
quence of  any  debt  due  by  the  son,  the  slaves  should 
be  divided  amonsr  the  srrandchlldren,  as  soon  as 
they  were  known  to  be  out  of  the  possession  of  the 
son.  whom  she  appointed  executor  of  her  will.  The 
slaves  were  taken  and  sold  on  an  execution  against 
the  son.  field,  that  the  legatees  could  not  recover 
them  without  provlnsr  the  assent  of  the  executor  to 
the  lesracy.    Hairston  v.  Hall,  8  Call  218. 

Where  there  Is  a  bequest  of  slaves  to  certain  leg- 
atees,  with  contingent  remainder  to  others,  the  first 
takers  will  not  be  required  to  give  security  for  the 
delivery  of  the  slaves  of  the  remaindermen  on  the 
happening  of  the  contingency  unless  It  be  shown 
that  there  Is  dangrer  that  they  may  be  lost  to  the 
remaindermen.    Raney  v.  Heath,  2  Pat  &  H.  206. 

What  Constitutes  Assent.— "With  respect  to  "^yhat 
shall  constitute  the  assent  of  an  executor  to  a  leg- 
acy, tae  law  has  prescribed  no  specific  form:  a  very 
sllsrht  assent  is  held  sufficient:  and  it  may  be  either 
express  or  implied,  absolute  or  conditional.  He 
may,  not  only  In  direct  terms  authorize  the  legatee 
to  take  possession,  but  his  assent  may  be  Inferred, 
either  from  Indirect  expressions,  or  particular  acts, 
and  such  constructive  permission  will  be  equally 
available.  His  assent  may  be  Implied:  as,  if  the 
executor  congrratulate  the  legatee  on  his  le&racy: 
or,  If  a  horse  Is  bequeathed  to  A.  and  the  executor 
requests  him  to  dispose  of  It:  or  If  B.  propose  to 
buy  the  horse  of  the  executor,  and  he  direct  him  to 
buy  It  of  A,  or  If  the  executor  himself  purchase 
the  horse  of  A.  or  merely  offer  him  money  for  It, 
either  of  these  amounts  to  an  assent,  by  Implica- 
tion, to  the  lesracy.  The  assent  may  be  absolute  or 
conditional;  but  If  conditional,  the  condition  must 
be  precedent:  as  where  an  executor  assents  to  the 
devise  of  a  term.  If  the  devisee  will  pay  the  rent  In 
arrearat  the  testator's  death:  the  condition  must 
be  performed,  or  there  Is  no  assent.  But  assent 
upon  a  subsequent  condition,  as,  provided  the  leg- 


atee pay  the  executor  a  certain  sum  annually.  Is 
void  as  to  the  condition;  for.  tbou^h  the  state  of 
the  fund  may  authorize  the  executor  to  withhold 
the  leg-acy.  or  to  Impose  a  condition  precedent  to 
his  paylufiT  It,  yet  if  he  once  part  with  It,  he  has  no 
rifirht  to  cloff  It  with  future  stipulations,  and  thas 
make  the  legacy  conditional,  which  the  .  testator 
g-ave  absolutely.  Toler's  Law  of  Ex'rs,  Book  2.  cb. 
4, 1  2,  p.  806-812  and  the  authorities  there  cited.' 
Lynch  v.  Thomas.  S  Leiffh  686. 

The  delivery  of  a  specific  legacy  to  the  legatee  is 
equivalent  to  an  assent  Lynch  v.  Thomas,  8  Leigh 
682:  Frazer  v.  Bevlll,  11  Gratt  9. 

A  testator  bequeathed  a  slave  to  an  infant  son. 
providing-  that  his  wife  should  hold  the  slave  unUl 
the  son  should  attain  full  ag-e.  The  executor  deliv- 
ered the  slave  to  the  wife  and  never  resumed  pos- 
session. Held,  that  this  was  an  assent  of  the 
executor  to  the  leg-acy  to  the  son.  Lynch  v. 
Thomas,  8  Leigh  682. 

Where  executors  or  administrators  with  the  wii: 
annexed  who  are  leg-atees  of  slaves  under  the  will. 
a^ree  to  a  division  of  the  slaves  and  each  takes  po;^ 
session  of  those  allotted  to  him,  this  Is  an  assent  to 
the  legacies  by  the  executors  or  administrators. 
Frazer  v.  Bevlll,  1 1  Gratt  9. 

Allowing  a  legatee  to  retain  XKxssession  of  a  legacr 
of  which  he  had  possession  during  the  lifetime  of 
the  testator.  Is  an  Implied  assent  to  the  legacy. 
Lowry  v.  Monntjoy.  6  Call  55. 

Where  a  bequest  is  made  to  the  executor,  he  may 
assent  to  it  in  express  terms,  or  his  assent  may  be 
implied  from  his  language  or  conduct  18  Am.  & 
Euff.  Enc.  Law  (2d  Ed.)  787;  Frazer  v.  Bevlll,  11 
Gratt  9. 

Rlfflit  of  Executor  to  Retract  Assent.— "It  seems  to 
be  true,  that  whilst  as  a  general  proposition  an 
assent  once  ffiven  to  a  leg-acy  can  never  afterwards 
be  retracted,  there  are  exceptions  to  the  rule:  As 
when  the  assent  has  not  been  completed  by  pay- 
ment,  in  the  case  of  a  general  legacy,  or  possession, 
in  that  of  a  specific  one.  and  its  recall  is  not  at- 
tended with  injury  to  a  third  person,  as  to  a  bona 
Jlde  purchaser  from  a  legatee  on  the  faith  of  such 
assent  it  is  said,  that  it  is  only  reasonable,  that 
the  executor  under  particular  circumstances, 
should  have  the  power  of  retracting  it;  as  when  he 
assents  upon  a  reasonable  ground  for  considering 
that  the  assets  are  sufficient  to  meet  all  demands, 
but  unknown  debts  are  unexpectedly  claimed, 
which  occasions  a  deficiency."  Frazer  v.  Bevlll.  11 
Gratt  17.    See  also.  Nelson  v.  Comwell,  11  Gratt  73i 

When  Court  of  Equity  May  Compel  Assent.— The 
assent  of  the  executor  to  a  legacy  may  be  enforced 
by  a  court  of  equity  when  all  the  debts  of  the  tesu- 
tor  known  to  be  in  existence  have  been  paid.  Nel- 
son V.  Corn  well,  U  Gratt  724. 

How  Assent  Proved.— A  legatee  sningr  for  a  slave 
specifically  bequeathed,  may  prove  by  the  executor. 
if  he  has  no  objection  to  belnsr  examined,  his  assent 
to  the  leg-acy:  but  he  cannot  prove  by  him  that  the 
testator  had  title  to  the  slave  and  could  bequeath 
it  Smith  V.  Townes.  4  Munf.  191 ;  Frazer  v.  Bevill. 
11  Gratt  9. 

When  Assent  Presumed.— Where  the  plaintiff  and 
defendant  claim  under  the  same  executory  bequest 
and  a  case  is  asreed,  submitting  the  right  to  be  ad- 
judged, according  to  the  legal  construction  of  tlie 
will,  without  sayinff  anything  about  the  executor  s 
assent  to  the  legacy,  the  court  virlll  assume  sucli 
assent  between  the  present  parties.  Royall  v.  Eppes. 
2  Munf.  479. 

Effect  of  Assent— The  assent  of  the  executor  vests 
the  legal  title  to  the  property  in  the  lecratee,  and  a 
creditor  obuining  a  judgment  asralnst  the  executor 
cannot  levy  an  execution  upon  the  property  in  the 
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liands  of  the  legatee.  His  only  remedy  is  to  proceed 
against  the  executor  at  law,  or  to  follow  tbe  prop- 
erty in  equity.  Burnley  ▼.  Lambert,  1  Wash.  906: 
Scott  y.  HalUday,  6Munf.  108;  Sampson  v.  Bryce.  5 
Munf.  175:  Burchard  v.Wrlffht  llLeiffh4d8;  Frazer 
V.  BevlU,  11  GratL  9. 

Where  a  specific  thingr  is  bequeathed,  the  assent 
of  the  executor  Tests  the  property  In  the  lesratee, 
and  he  may  have  an  action  at  common  law  for  the 
recovery  of  the  legacy  a&ralnst  a  stranger  or  the 
executor  as  the  case  may  be.  Smith  v.  Townes,  4 
Munf.  191. 

Where  personal  property  of  a  testator  or  intestate 
has  been  distributed  to  legatees  or  distributees  of 
the  decedent  with  the  assent  of  his  executor  or  ad- 
ministrator, it  is  not  competent  to  a  creditor  of  the 
decedent  to  levy  his  execution  on  such  property 
under  a  judfirment  obtained  against  the  personal 
representative.    Randolph  v.  Randolph,  6  Rand.  194. 

It  seems  that  the  assent  of  the  executor  should  be 
taken  to  be  void  and  ineffectual  as  to  purchasers, 
where  there  is  no  change  of  possession,  and  the 
executor  continues  to  exercise  acts  of  ownership  and 
to  dispose  of  the  property  without  opposition. 
Burchard  v.  Wright,  11  Leigh  483. 

Though  an  executor  may  have  assented  to  a  spe- 
cific legacy,  he  does  not  thereby  dispense  with  a  re- 
funding bond.    Nelson  v.  Comwell,  11  Qratt  724. 

Effect  of  Assent  to  Pint  Taker  on  RemalnderoMn.— 
Where  slaves  were  bequeathed  to  a  legatee  for  life, 
and  if  he  should  die  without  heirs,  then  over  to  a 
grandson  of  the  testator,  the  assent  to  the  legacy  in 
favor  of  the  first  taker  was  an  assent  in  f avor,of  the 
contingent  legatee  over.  Frazer  v.  Bevill.  11  Gratt 
9.    See  also,  Kenny  v.  Kenny.  26  Gratt  293. 

A  testator  bequeathed  a  slave  to  an  infant  son, 
and  provided  that  his  wife  should  hold  the  slave  for 
his  son  until  he  should  attain  full  age.  The  executor 
delivered  the  slave  to  the  wife.  Held,  that  this  was 
an  assent  by  the  executor  to  the  legacy  to  the  son. 
Lynch  v.  Thomas,  3  Leigh  682. 

A  testator  bequeathed  slaves  to  his  son  for  life, 
remainder  to  his  son's  children.  The  executor,  be- 
ing apprehensive  that  the  son  would  sell  the  slaves 
to  persons  who  would  carry  them  out  of  the  state, 
applied  to  a  court  of  chancery  to  restrain  the  son 
from  so  doing,  and  to  compel  him  to  give  security 
that  the  property  would  be  forthcoming  at  his  death 
for  the  legatees  In  remainder,  the  executor  alleging 
that  he  bad  never  assented  to  the  legac]^  and  the 
legatee  for  life  alleging  that  he  had  assented  thereto. 
fftld,  that  if  the  executor  had  not  assented  to  the 
legacy,  he  had  a  plain  remedy  at  law  to  recover  the 
subject:  and  if  he  had  assented  to  it  to  the  legatee 
for  life,  that  assent  enured  to  the  benefit  of  the 
legatees  in  remainder,  and  though  they  might  the 
executor  could  not  ask  the  aid  of  the  court  to  secure 
the  subject  to  the  legatees  in  remainder.  Bishop  v. 
Bishop.  2  Leigh  484. 

D.  TAKING  SECURITY  FROM  LEGATEE.— For 
a  discussion  of  the  right  of  an  executor  or  admin- 
istrator to  reqalre  security  In  the  shape  of  a  refund- 
ing bond  before  the  payment  or  delivery  of  legacies, 
see  monographic  note  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Deprlest  6  Gratt  6. 

E.  TO  WHOM  PAYMENT  MAY  BE  MADE.— See 
treatment  of  this  subject  in  monographic  note  on 
"Executors  and  Administrators"  appended  to 
Rosser  V.  Deprlest  5  Gratt  6. 

F.  TIME  FOR  MAKING  PAYMENT.— See  mono- 
graphic note  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest,  6  Gratt  8. 

G.  MODE  AND  SUFFICIENCY  OF  Pi^YMENT.- 
For  a  discussion  of  this  subject,  see  monographic 
nots  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest  6  Gratt  8. 


Retainer  of  Debt  Due  from  Legatee.— A  debt  due  to 
the  executor  individually  may  be  insisted  on  as  part 
payment  of  the  legatee's  legacy.  Hooper  v.  Hooper, 
82  W.  Va.  628,  9  S.  E.  Rep.  987. 

Where,  under  a  mutual  mistake  as  to  the  propor- 
tion of  the  debts  of  tbe  testator  which  a  legatee  was 
bound  to  pay  to  the  executor,  the  legatee  assigned 
the  legacy  to  the  executor  for  the  payment  of  the 
amount  for  which  she  was  supposed  to  be  liable.  It 
was  held  that  the  assignment  should  only  be  al- 
lowed to  stand  as  a  security  for  the  true  amount 
for  which  the  legatee  was  liable.  Gaw  v.  Huffman, 
12  Gratt  628. 

The  debt  of  a  guardian  of  a  distributee  to  an  ad- 
ministrator individually  cannot  be  set  off  against 
the  share  of  the  distributee  which  has  been  decreed 
to  be  paid  by  the  administrator  to  the  guardian. 
Shriver  v.  Garrison,  80  W.  Va.  458,  4  S.  B.  Rep.  680. 

Executors  Cannot  Prefer  Particular  Leiratees.— 
Executors  are  not  authorized  to  prefer  particular 
legatees,  by  a  direction  in  the  will  to  pay  a  legacy  as 
soon  as  possible,  because  the  legatee  is  in  need :  nor 
by  a  direction  to  pay  a  legatee,  if  possible,  as  soon  as 
it  maybe  convenient  for  him  to  receive  it  nor  by  a 
general  direction  to  pay  such  legatee  as,  in  their 
judgment  are  most  in  need.  Gallego  v.  Attorney 
General.  8  Leigh  460,  24  Am.  Dec.  860. 

H.  OVERPAYMENT-LIABILITY  OF  LEGATEE 
TO  REFUND. 

Liability  to  Refund  at  3ult  of  Executor.— See  mono- 
graphic, note  on  "Executors  and  Administrators** 
appended  to  Rosser  v.  Deprlest  6  Gratt  8. 

Where,  without  fraud  or  collusion,  a  decree  is 
rendered  by  a  court  of  competent  jurisdiction 
against  an  executor,  he  may  bring  his  suit  in  equity 
against  the  legatees  for  contribution  to  satisfy  such 
decree,  without  first  paying  the  money  himself  or 
appealing  from  the  decree  against  him,  though  re- 
quested and  advised  to  do  so.  Bower  v.  Glendening, 
4  Munf.  219. 

Uabllity  to  Refund  at  Suit  of  Co-legatee.— "It  is  well 
settledf  that  a  legatee  who  has  been  paid  cannot  be 
required  to  refund  at  the  suit  of  a  co-legatee  In  case 
of  a  devastavit  by  the  executor.  The  reason  is,  that 
the  assets  being  sufficient  for  the  payment  of  all  the 
legatees,  tbe  one  wbo  is  paid  has  received  only 
what  he  was  justly  entitled  to,  and  he  cannot  be  de- 
prived of  the  fruits  of  his  superior  diligence." 
Leake  v.  Leake,  75  Va.  792. 

In  1882  an  executor  sold  real  estate  at  a  public 
auction  for  confederate  money,  and  the  sale  was 
sustained  as  proper.  Some  of  the  legatees  who  were 
to  receive  the  money  lived  in  the  state  and  others  in 
Missouri:  and  the  executor  paid  to  the  resident  leg- 
atees their  shares  of  the  estate  sold.  Held,  that 
these  were  rightful  and  proper  payments,  and 
could  not  be  recalled  at  the  suit  of  the  nonresident 
legatees.    Staples  v.  Staples,  24  Gratt  225. 

Where  the  executors  innocently  but  imprudenUy 
pay  to  some  legatees  the  full  amount  of  their  leg- 
acies and  the  fund  owing  to  depreciation  of  the 
property  proves  insafflcient  to  pay  all  the  legatees, 
the  unpaid  legatees  have  a  right  to  look  to  the  exec- 
utors for  their  ratable  proportion  of  the  fund,  and 
are  not  bound  to  have  recourse  against  the  over- 
paid legatees  to  compel  them  to  refund,  if  the  exec- 
utors are  solvent  Gallego  v.  Attorney  General,  8 
Leigh  450,  24  Am.  Dec.  850. 

I.  INTEREST. —See  generally,  monographic  note 
on  "Executors  and  Administrators  "appended  to 
Rosser  v.  Deprlest  5  Gratt  8. 

Legacies  ought  to  be  paid  with  interest  though 
the  fund  out  of  which  they  are  to  be  paid  does  not 
bear  interest    Anderson  v.  Burwell.  8  Gratt  406. 

An  executor,  who  is  the  .residuary  legatee,  is 
bound  to  pay  interest  on  legacies  left  by  his  testator. 
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thoae-h  no  demand  has  been  made  for  them  for 
fourteen  years,  though  durin?  all  that  time  the 
lesratees  have  been  dead,  and  there  has  been  no 
administration  on  their  estates,  and  though  the 
executor  did  not  know,  and  had  no  means  of  know- 
iuR,  whether  they  were  alive  or  dead,  or  where  they 
resided  in  their  lifetime.  Bourne  v.  Mechan,  1 
Gratt.  »2. 

Where  a  testator,  in  his  will,  makes  advancements 
to  his  children,  and  directs  that  they  shall  be 
charsred  interest  thereon,  it  is  proper  to  charge 
such  interest  in  making  distribution  of  his  estate. 
Hays  V.  Freshwater,  47  W.  Va.  217,  84  S.  E.  Rep.  831. 

A  testator  directed  his  executors  to  set  apart  so 
much  of  his  property,  not  specifically  bequeathed, 
as  they  misrht  think  sufficient  to  produce  an  annual 
income,  by  rent  or  Interest,  of  $2,000,  which  amount 
he  desired  them  to  pay  in  the  followinsr  manner, 
namely,  the  sum  of  $500  annually  to  his  sisters  and 
niece,  to  be  paid  to  each  of  them  for  life.  The  execu- 
tors failed  to  set  aside  the  property  as  directed,  and 
died  wholly  insolvent  and  largely  indebted  to  the 
estate.  In  a  suit  by  one  of  the  annuitants  against 
the  administrator  de  bonit  turn,  she  claimed  not  only 
the  principal,  which  the  executors  failed  to  pay  her, 
but  interest  thereon.  Held,  that  to  decree  for  such 
interest  agrainst  the  administrator  de  bonis  non. 
thereby  diminishing  the  estate  of  the  residuary 
devisees  and  legatees,  was  erroneous.  Adams  v. 
Adams,  10 LeifiTh  527. 

Where  slaves  are  specifically  bequeathed  to  a 
child,  when  he  or  she  shall  attain  the  age  of  twenty- 
one  years  or  shall  marry,  and  no  provision  is  made 
expressly  for  maintenance  in  the  meantime,  their 
intermediate  profits,  if  not  otherwise  disposed  of, 
do  not  pass  by  a  general  residuary  clause,  but  sro  to 
the  legatee.  In  such  case,  the  legatee  is  also  enti- 
tled to  interest  on  the  profits  from  the  time  of  the 
receipt  thereof  by  the  executor,  no  good  reason  ap- 
pearing for  his  failure  to  apply  the  principal  to  the 
use  of  the  legatee.  Quarles  v.  Quarles,  2  Munf.  S21. 
Where  there  is  no  hand  to  receive  a  legacy,  the 
executor  should  invest  it  in  an  interest- bearing  fund, 
or  bring  it  into  court  to  be  so  invested.  Lyon  v. 
Magagnos,  7  Gratt.  877. 

Time  from  Which  Legacies  Bear  Interest.— As  a  gen- 
eral rule  a  legacy  bears  interest  from  the  time  it  is 
payable  or  demandable.  Bradford  v.  McConihay, 
15  W.  Va.  782. 

Since  a  legacy  is  not  payable  under  the  statute, 
Va.  Code  1887,  §  2706,  until  one  year  from  the  appoint- 
ment of  the  executor,  it  will  not,  as  a  general  rule, 
commence  to  bear  interest  until  the  end  of  such 
year.  This  rule,  however,  is  varied  if  there  be  a 
future  day  named  for  the  payment  of  the  legacy,  or 
some  other  period  be  fixed  by  the  will  when  the 
interest  is  to  begin.  Moorman  v.  Crockett,  90  Va. 
185,  17  S.  E.  Rep.  875. 

Prior  to  statutory  enactment  (see  Va.  Code  1887,  $ 
2106),  interest  was  allowed  on  a  legacy,  where  no  cer- 
tain time  for  payment  was  specified,  from  the  end 
of  one  year  from  the  testator's  death,  instead  of 
from  one  year  from  the  appointment  of  the  execu- 
tor.   Shobe  V.  Carr,  3  Munf.  10. 

A  testator  bequeathed  a  certain  sum  to  each  of 
his  two  infant  daughters,  to  be  paid  at  age  or  mar- 
riage; but,  upon  the  death  of  either,  her  legacy  to 
go  to  her  sister.  One  of  the  daughters  died  during 
infancy,  ffeld,  that  the  legacy  thus  accruing  was 
due  immediately  and  bore  interest  from  one  year 
after  her  death.    Cary  v.  Macon,  4  Call  605. 

A  bequest  of  $8,000  "to  be  paid  out  of  the  fund  aris- 
ing from  the  sale  of  the  real  estate  hereinafter 
directed  to  be  sold,"  where  there  is  no  time  fixed 
in  the  will  for  Its  payment,  bears  interest  from  one 
year  after  the  death  of  the  testator,  and  not  from 


the  time  when  the  land,  out  of  the  proceeds  of 
which  it  is  to  \>e  paid,  is  actually  sold.  Bradford  v. 
McConihay,  15  W.  Va.  738. 

Devisees  cannot  be  charged  interest  upon  an  ad- 
vancement before  final  distribution.  Davies  v. 
Hughes,  86  Va.  900, 11  S.  E.  Rep.  488. 

A  lease  from  a  testator  to  his  devisee  is  merged 
by  the  taking  effect  of  the  devise,  and  a  charge  on 
the  premises  created  by  the  devise  will  bear  interest 
from  such  taking  effect,  and  not  from  the  desig- 
nated expiration  of  the  lease.  Couch  v.  Bastham. 
29  W.  Va.  784,  8  S.  E.  Rep.  28. 

If  the  tesutor  "desire  that  no  interest  shall  be  de- 
manded on  a  legacy,  but  that  the  executor  will  pay 
it  off  as  soon  as  money  can  be  raised  by  selling  cer- 
tain property,'*  no  interest  is  to  be  demanded  until 
a  reasonable  time  for  raising  the  money  shall  have 
elapsed:  after  which,  the  executor,  if  he  improperly 
withholds  payment,  is  chargeable  with  interest. 
Patton  V.  Williams,  8  Munf.  59. 

A  testator  left  property  to  the  plaintiff  and  de- 
fendant, and  provided  that  when  the  plaintiff,  who 
was  then  a  child  two  years  old,  "is  old,  enough  to  be 
sent  to  school,  I  wish  (defendant)  to  take  and  give 
her  $5,000  as  her  portion."  The  defendant  accepted 
the  bequest,  but  did  nothing  to  fulfill  the  charge 
until  the  plaintiff  was  ten  years  old,  when,  by  her 
next  friend  she  sued  for  a  construction  of  the  will, 
and  payment  of  what  she  was  entitled  to.  Held. 
that  the  $5,000  became  payable  and  interest  bearing 
from  her  fifth  year,  the  scholastic  period  fixed  by 
the  general  free  school  system  of  Virginia  being 
from  five  to  eighteen;  and  that  annual  allowance 
should  be  made  for  her  education.  Taliaferro  v. 
Day,  82  Va.  79. 

An  executor  is  not  chargeable  with  interest  on  a 
legacy  payable  to  an  infant,  until  a  guardian  has 
been  appointed,  and  he  has  received  notice  of  such 
appointmect.    Cavendish  v.  Fleming.  8  Munf.  198. 

Where  a  legacy  is  left  in  trust  and  the  trustee  re- 
fuses to  act,  the  executor  is  not  bound  to  pay  the 
legacy  until  a  new  trustee  is  appointed  by  the  court 
of  chancery,  and  he  is  not  chargeable  with  interest, 
until  after  the  decree.  Johnson  v.  Mitchell.  1  Rand. 
209. 

Same— Where  Ltgmcy  Charged  oo  Land,  etCw— It  is  an 
undispu table  general  rule  that  although  a  legacy 
vests,  where  no  special  intention  to  the  contrary 
appears,  at  the  death  of  the  testator,  it  does  not  be- 
gin to  carry  interest  until  a  year  afterwards.  But 
where  the  legacy  is  charged  solely  on  land,  or  given 
to  a  child,  and  directed  to  be  paid  by  a  devisee  of 
land,  in  order  to  make  the  portion  of  such  child 
equal  to  that  of  the  devisee  of  the  land,  it  should 
bear  interest  from  the  date  of  the  death  of  the  tes- 
tator. Couch  V.  Eastham,  29  W.  Va.  784,  8  S.  E.  Rep, 
23. 

A  legacy  to  a  daughter  of  the  testator  was  charged 
on  land  devised  to  a  son  and  also  made  a  personal 
demand  against  the  son.  in  order  that  the  daugh- 
ter's portion  might  be  equal  to  his.  Held,  that  the 
daughter  was  entitled  to  interest  on  her  legacy 
from  the  death  of  the  testator,  the  time  when  the 
son  came  into  the  enjoyment  of  the  land  devised  to 
him.    Couch  v.  Eastham,  29  W.  Va.  784, 8  S.  E.  Rep.  23. 

A  legacy  given  to  a  trustee  for  the  support  of  the 
family  of  one  of  the  testator's  children,  payable  out 
of  the  proceeds  of  the  sale  of  real  estate  bears  in- 
terest from  the  death  of  testator.  Dunn  v.  Renlck. 
83  W.  Va.  476,  10  S.  E.  Rep.  810. 

A  testator  left  seventeen  children.  For  four  of 
them,  as  l^e  stated  in  will,  he  had  made  ample  pro- 
visions. To  each  of  his  remaining  children  he  be- 
queathed a  legacy  of  $1,000.  There  was  no  other 
provision  for  these  children.    Held^  that  interest 
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should  be  allowed  on  these  le^racles  from  the  time 
of  the  testator's  death.    Hite  v.  Hlte,  2  Band.  409. 

Same— Where  Time  of  Payment  U  Fixed  by  the  Will. 
—Where  a  g-eneral  lesracy  is  by  the  terms  of  the 
will  made  payable  at  a  ftxed  time,  or  on  the  happen- 
incT  of  some  event,  it  is  a  general  rale  that  interest 
will  beffin  to  run  from  the  time  deslcrnated,  or  from 
the  happeninsT  of  the  event,  and  this  is  true  whether 
the  lecracy  is  vested  or  continsrent.  18  Am.  &  Ensr. 
Enc.  Law  (2d  Ed.)  785;  Taliaferro  v.  Day,  82  Va.  79. 

Where  a  testatrix  fives  a  legacy,  directin^r  that  it 
^hall  be  paid  within  a  year  from  her  death,  the 
lesracy  bears  interest  from  the  end  of  the  year, 
althouffh  there  is  no  hand  to  receive  it  for  thirteen 
years.  Lyon  v.  Maffag'nos,  7  Oratt.  877.  See  also. 
Bourne  v.  Mechan,  1  Oratt  292;  Granberry  v.  Gran- 
berry,  1  Wash.  246, 1  Am.  Dec.  45& 

Suspension  of  Interest— Where  the  husband  of  a 
legatee  declined,  during-  the  Revolutionary  War, 
to  take  her  legacy  when  offered  by  the  executor, 
partly  in  certificates  and  partly  in  money,  saying 
that  he  had  rather  it  should  remain  in  the  hands  of 
the  executor  until  the  surviving  son  of  the  testator 
came  of  ag-e,  interest  was  thereby  suspended ;  and 
the  surviviufiT  son  will  be  allowed  a  year  after  com- 
insT  of  affe  to  look  into  his  affairs,  before  the  leg-acy 
begins  to  bear  interest  ag-ain.  Gary  v.  Macon,  4  Call 
«05. 

Compound  Interest  Not  Allowable.— Interest  upon 
interest  on  a  leg-acy  will  not  be  allowed,  unless  the 
testator  plainly  requires  it.  Calloway  v.  Lang-home, 
4  Rand.  181. 

Rate  and  Computation.— For  a  discussion  of  the 
rate  and  computation  of  interest,  see  monosrraphic 
note  on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  5  Gratt.  0.  See  also,  mono- 
graphic note  on  "Interest"  appended  to  Fred  v. 
Dixon,  27  Gratt  541. 

Xlll.  ACTIONS. 

A.  ACTIONS  BY  LEGATEES  TO  RECOVER  AS- 
SETS.—As  a  fireneral  rule  a  legatee  cannot,  either 
^t  law  or  in  equity,  sue  to  recover  the  personal  assets 
of  the  testator.  The  right  to  maintain  such  suit  is 
in  the  personal  representative  alone.  18  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  800.  See  Graveley  v.  Graveley, 
Si  Va.  145,  4  S.  E.  Rep.  218. 

While  it  is  a  general  rule  that  a  legatee  or  cred- 
itor of  a  decedent's  estate  cannot  maintain  a  suit 
ag-ainst  the  personal  representative  of  the  decedent 
and  another  who  is  debtor  to  the  estate,  yet  there 
are  special  circumstances  under  which  such  suit 
may  be  brought.  "The  circumstances  usually  re- 
lied on,  and  which  have  been  held  sufficient  to 
authorize  such  Joinder,  are  the  insolvency  of  the 
personal  representative;  collusion  between  him 
and  the  debtor;  the  fact  that  the  debtor  was  a  part- 
ner of  the  decedent;  or  a  trustee  holding  property 
for,  or  an  agent  of.  the  decedent"  Beaty  v.  Down- 
in?.  96  Va.  451,  81  S.  E.  Rep.  612;  Dulany  v.  Smith,  07 
Va.  130,  88  S.  E.  Rep.  532.  See  also,  Wilson  v.  Wilson, 
93  Va.  546,  25  S.  E.  Rep.  506. 

In  Beaty  v.  Downing,  96  Va.  461,  81  S.  E.  Rep.  612,  it 
was  said  that  among  the  circumstances  usually  re- 
lied on  to  take  a  case  out  of  the  general  rule,  that  a 
distributee,  legatee  or  creditor  cannot  sue  the 
debtor  of  the  decedent  alonsr  with  his  personal  rep- 
resentative, was  the  fact  that  the  debtor  was  a 
partner  of  the  decedent  But  that  statement  was 
unnecessary  to  the  decision  of  the  case,  as  the 
debtor  sued  was  not  a  partner.  The  better  rule 
seems  to  be  that  some  special  circumstances  are 
necessary  to  justify  such  a  course.  "The  special 
circumstances  which  have  been  held  sufficient" 
says  Buchanan,  J.,  quoting  from  Mb,  Justice  Lind- 
LBY  in  his  work  on  Partnership,  side  pag-e  1068,  "are 


collusion  between  the  executors  and  the  surviving 
partners:  refusal  by  the  former  to  compel  the  lat- 
ter to  come  to  an  account:  dealing-s  which  may 
have  precluded  the  executors  from  themselves  ob- 
taining any  account;  the  fact  that  the  executors 
are  themselves  partners  and  liable  therefor  to 
account  to  themselves  as  executors:  and  generally 
where  the  relation  between  the  executors  and  the 
surviving  partners  Is  such  as  to  present  a  substan- 
tial impediment  to  the  prosecution  by  the  executors 
of  the  rifirhts  of  the  persons  interested  in  the  estate 
of  the  deceased  ag-ainst  the  surviving  partners, 
then,  it  has  been  said,  an  action  may  be  instituted 
by  those  persons  asralnst  the  executors  and  the 
surviving  partners."  Conrad  v.  Fuller,  98  Va.  16,  34 
S.  E.  Rep.  898,  5  Va.  Law  Reg.  686.  and  note,  p.  690. 

Equity  has  jurisdiction  of  a  bill  by  a  remainder- 
man to  recover  assets  held  by  the  personal  repre- 
sentatives of  the  life  tenant  Wilson  v.  Straisrht  46 
W.  Va.  651, 88  S.  E.  Rep.  758. 

A  bill  by  residuary  distributees  against  the  ex- 
ecutor, the  widow,  and  a  third  person,  which  alleges 
that  the  executor  is  unfaithful  to  his  trust  and  that 
he  is  controlled  by  a  desire  to  unfairly  protect  and 
promote  the  interests  of  the  other  defendants,  to 
the  injury  of  the  plaintiffs,  and  that  his  relations 
with  the  plaintiffs  are  such  that  they  dare  not  confer 
with  him,  lest  any  Information  they  mipht  impart 
would  be  used  to  their  disadvantasre,  and  that  con- 
trolled by  these  influences,  he  will  make  no  effort  to 
require  the  other  defendants  to  account  for  money 
possessed  by  the  decedent  at  his  death,  and  which  it 
is  distinctly  charged  they  took  and  appropriated  to 
their  own  use,  states  a  case  for  equitable  relief, 
notwlthstandincr  interrosratories  were  propounded 
which  the  defendants  were  justified  in  declining  to 
answer  as  incriminating.  Dulany  v.  Smith,  97  Va. 
ISO.  83  S.  E.  Rep.  582. 

The  dismissal  of  a  suit  in  chancery  brought  by  a 
legatee  of  a  decedent  ag-ainst  his  personal  represen- 
tative and  a  debtor  of  the  estate  for  the  purpose  of 
holding  the  debtor  to  account  while  a  separate  suit 
is  pending  against  the  personal  representative  for 
the  settlement  of  his  account,  should  be  without 
prejudice  to  the  rigrht  of  the  legatee  to  have  the 
personal  representative  charged  in  the  other  suit 
with  any  sum  which  it  was  his  duty  to  collect  but 
which  he  had  failed  to  collect  of  the  debtor.  Beaty 
V.  Downing,  96  Va.  451,  81  S.  E.  Rep.  612. 

B.  ACTIONS  BY  LEGATEES  TO  ENFORCE  PAY- 
MENT OF  LEGACIES.— "  In  this  state,  suits  for 
legacies  ar^  broug-ht  in  courts  of  equity  only;  ex- 
cept In  the  few  cases  in  which  a  court  of  common 
law  has  jurisdiction.  No  suit  will  lie  at  common 
law  to  recover  a  legacy,  unless  the  executor  has 
assented  thereto.  If  no  such  assent  has  been  given, 
the  remedy  is  exclusively  in  the  courts  of  equity.  1 
Story's  Equ.  Jur.  §  591.  Since  the  decision  of  Deeks 
V.  Strutt  5  T.  R.  690.  it  has  been  considered  as  the 
settled  doctrine  in  England,  that  no  action  at  law 
will  He  to  recover  a  general  legacy;  even  though 
there  be  assets,  and  the  executor  expressly  prom- 
ised to  pay  it.  2  Roper  on  Legacies  1798;  1  Story's 
Equ.  Jur.  SS  591,  592.  This  doctrine,  however,  has 
not  been  recognized  in  any  case  decided  by  this 
court;  and  Tucker,  P.,  in  Kayser's  Ex'or  v.  Dlsher, 
9  Leigh  857,  seemed  to  be  unwilling  to  admit  it  In  Its 
whole  extent  It  is  well  settled  in  England,  that  an 
action  at  law  is  maintainable  against  an  executor 
for  a  specific  legacy,  after  assent  given,  and  that 
would  no  doubt  be  regarded  as  sound  doctrine  in 
this  state;  at  least  where  the  executor  waives  his 
right  to  require  a  refunding  bond.  But  it  is  laid 
down  in  1  Story's  Equ.  Jur.  $  598,  as  very  certain, 
that  courts  of  equity  now  exercise  jurisdiction  in 
cases  of  legacies,  whether  the  executor  has  assented 
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thereto  or  not  'The  rrounds  of  this  Jurisdiction 
(he  says)  are  various.  In  the  first  place,  the  exec- 
utor Is  treated  as  a  trustee  for  the  benefit  of  the 
legatees;  and  therefore,  as  a  matter  of  trust,  leg*- 
acies  are  within  the  cosmizance  of  courts  of  equity, 
whether  the  executor  has  assented  thereto  or  not 
This  seems  a  universal  ground  for  the  jurisdiction. 
In  the  next  place,  the  jurisdiction  is  maintainable 
in  all  cases  where  an  account  or  discovery  or  dis- 
tribution of  the  assets  is  sought,  upon  general  prin- 
ciples/ And,  'in  the  next  place,  there  is  in  many 
cases,  the  want  of  any  adequate  or  complete  remedy 
in  any  other  court'  I  have  seen  no  case  in  which 
it  was  decided  that  a  court  of  equity  has  not  juris- 
diction in  a  suit  for  a  legacy,  broug-ht  by  the 
legatee  against  the  executor.  The  assent  of  the 
executor  to  the  legacy  may  give  a  right  of  action  at 
law,  but  will  not  take  away  the  right  of  suit  in 
equity.  Until  the  leeacy  is  paid  or  delivered  by  the 
executor  to  the  legatee,  the  former's  trust  is  exec- 
utory, and  may  be  enforced  in  a  court  of  equity. 
The  executor  may  retract  his  assent,  if  given  upon 
a  reasonable  g-round  for  considerinsr  the  assets  as 
sufficient  for  all  demands,  but  which  prove  deficient 
in  consequence  of  unknown  debts  unexpectedly 
claimed.  2  Lomax  on  Ex'ors  188.  The  leg-atee  can- 
not be  expected  to  know  the  state  of  the  assets,  and 
the  executor  cannot  complain  that  the  suit  against 
him  is  brought  in  a  court  in  which  an  account  can  be 
taken  of  the  assets;  and  if  found  deficient,  the  leg- 
acy may  be  applied  to  make  up  the  deficiency. 
These  observations  apply  with  increased  force  in 
this  state,  in  which  an  executor,  before  he  can  be 
compelled  to  pay  or  deliver  a  legacy,  has  a  rlfirht  to 
require  a  refundlufir  bond  for  his  indemnity;  unless 
the  lesratee  pursue  the  course  prescribed  by  the 
Code,  p.  664,  S  82."    Nelson  v.  Cornwell,  11  Gratt  734. 

For  a  discussion  of  the  necessity  of  the  assent  of 
the  executor  to  perfect  the  title  of  a  legatee  to  the 
property  bequeathed  him,  see  supra,  "Payment" 
See  also,  monographic  note  on  "  Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Depriest,  5 
Gratt  «. 

It  is  well  settled  that  no  action  can  be  maintained 
at  law  for  a  legacy  asrainst  the  executor  without  an 
express  promise  to  pay.  No  admission  of  assets  or 
mere  acknowledgment  will  be  sufficient;  for  with- 
out such  promise  the  executor  has  a  right  to  require 
a  refundinsT  bond,  which  a  court  of  law  cannot  com- 
pel the  creditor  to  give  or  the  executor  to  receive. 
Kayser  v.  Dlsher,  9  Lelrh  857;  Whitehead  v. 
CJoleman,  81  Gratt  789. 

Where  an  executor  has  assented  to  a  specific  lefir- 
acy  and  waived  a  refunding  bond,  the  leg-atee  may 
maintain  an  action  at  common  law  against  the  ex- 
ecutor for  Its  recovery.  But  the  Intention  to  waive 
the  refunding  bond  must  be  very  clear.  Such  in- 
tention will  not  be  Inferred  from  a  mere  assent  to 
the  legacy,  because  the  executor  may  be  willlnfir  to 
assent  to  a  legacy,  and  even  to  hold  It  for  the  bene- 
fit of  the  legatee,  and  still  not  wlUlng^  to  part  with 
the  possession  of  it  without  a  refunding  bond.  Nel- 
son V.  Cornwell,  11  Gratt  734;  Whitehead  v.  Coleman, 
81  Gratt  789. 

An  action  at  law  by  a  legatee  asrainst  an  executor 
for  a  legacy,  on  the  executor's  promise  to  pay  It 
must  be  brought  against  the  executor  In  his  Indi- 
vidual, not  In  his  representative  character;  and  the 
judgment  in  such  case  must  be  de  bonis  propriis. 
Kayser  v.  Dlsher,  9  Leigh  867. 

Where  a  legacy  Is  made  payable  on  the  legatee's 
attaining  the  ag^e  of  eighteen  or  marrying,  the 
legatee  cannot  maintain  a  suit  to  recover  it 
before  the  happening  of  one  or  the  other  of  these 
events.  Swope  v.  Chambers,  2  Gratt  819.  See  Row- 
land V.  Rowland,  11  W.  Va.  271. 


Salt  for  Recovery  of  "Specisl  Legacy.**— After  dis- 
posing of  his  whole  estate  by  the  first  four  clauses 
of  his  will,  a  devisor  provided  in  the  fifth:  "Inde- 
pendent of  all  the  provisions  heretofore  made  by 
me,  I  give  ♦  ♦  •  eight  hundred  dollars  out  of 
money  due  my  estate  to  be  applied  to  the  education 
of  my  young-est  daug-hter,  Fannie  Liee."  Betd,  that 
this  was  a  gift  to  be  paid  prior  to  all  other  legacies 
and  devises,  and  as  it  had  never  been  paid  for  the 
purpose  specified  the  beneficiary  could  recover  it 
from  the  estate  by  suit  for  that  purpose.  Lee  v. 
Smith,  84  Va.  289, 4  S.  £.  Rep.  717. 

Parties.— A  legatee  whose  legacy  has  been  assented 
to  by  the  executor  may  sue  the  executor  for  it  at 
law  without  joining'  the  other  legatees.  Rejcroad  v. 
McQuain.  24  W.  Va.  32. 

Where  there  are  assets  enough  to  pay  all  the  lega- 
tees, one  entitled  to  a  leg-acy  of  an  amount  certain 
may  maintain  a  suit  therefor  without  making  the 
other  leg-atees  parties.  It  is  otherwise  in  case  of 
residuary  legatees,  unless  it  appears  that  all  prior 
legacies  have  been  satisfied.  Sharpe  v.  Rockwood, 
78  Va.  24. 

But  where  a  salt  Is  brought  by  one  leg-atee  acrainst 
the  administrator  to  have  his  legacy  paid,  when  the 
fund  out  of  which  it  is  to  be  paid  Is  not  definitely 
ascertained,  all  the- parties  having  an  Interest  In 
such  fund  must  be  made  parties  to  the  suit  Rex- 
road  V.  McQuain,  24  W.  Va.  32. 

All  the  residuary  leg-atees  or  distributees,  tog-ether 
with  the  executors  or  adhilnistrators  of  such  as 
have  died  since  the  testator  or  intestate,  ou^ht  to 
be  parties  to  a  suit  for  the  division  of  a  residuum. 
Sheppard  V.  Starke,  SMunf.  29;  Purcell  v.  Maddox, 
SMunf.  79:  Richardson  v.  Hunt,  2  Munf .  14& 

"The  distinction,  as  to  parties,  seems  to  be  that 
a  specified  legatee  may  sue  the  executor  without 
making- the  other  legatees  parties:  because  *  *  * 
It  Is  presumed  that  the  executor  has  assets  to  pay 
legacies,  unless  he  makes  the  objection  that  he  has 
not:  but  in  a  suit  by  a  residuary  leg-atee,  all  the 
co-lesratees  must  be  parties,  to  make  an  end  of  the 
subject  and  prevent  multiplicity  of  suits."  Note  to 
Richardson  v.  Hunt,  2  Munf.  148. 

In  a  suit  by  residuary  leg-atees  against  the  execu- 
tors for  the  distribution  of  the  estate,  the  specific 
legatees  should  be  parties,  unless  it  satisfactorily 
appears  that  their  leg-acies  have  been  satisfied.  Nel- 
son V.  Page,  7  Gratt  16a 

S.  conveyed  to  W.  a  tract  of  land  on  condition 
that  he  should  pay  certain  parties,  who  subse- 
quently became  the  heirs  and  leg-atees  of  S..  certain 
sums  of  money  to  become  due  and  payable  annually 
after  his  death.  After  the  death  of  S.,  one  of  the 
legatees,  and  her  assignee  of  a  part  of  the  sum 
bequeathed  to  her,  brousrht  a  bill  to  subject  the 
land  to  the  payment  of  such  lesracy,  making-  only 
the  administrator  with  the  will  annexed,  and  W.. 
parties  defendant  Held,  that  the  remaining  leira- 
tees  who  were  Entitled  to  the  residuum  of  the  pro- 
ceeds of  the  sale  and  the  judg-ment  creditors  of  S. 
were  necessary  parties.  Snyder  v.  Brown,  3  W.  Va. 
148. 

A  bill  in  equity  in  behalf  of  persons,  suing-  as  chil- 
dren of  a  deceased  residuary  leg-atee  for  hia  share 
of  the  residuum,  cannot  be  sustained;  It  should 
appear  that  the  plaintiffs  are  the  administrators  or 
other  legal  representatives  of  such  leiratee.  Hays  v. 
Hays,  6  Munf.  418. 

T.  bequeathed  the  sum  of  $1,000  to  be  held  In  trust 
for  the  sole  and  separate  use  and  benefit  of  the  tes- 
tator's niece,  a  married  woman,  "and  her  children, 
so  that  the  same  shall  not  be  in  any  way  liable  for 
any  debt  contract  or  engag-ement  of  her  husband.'* 
After  the  testator's  death,  the  son  of  his  niece  in  his 
own  behalf,  and  as  administrator  of  his  deceased 
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sister,  filed  a  bill  against  tbe  trustee's  executor  to 
recover  the  amount  of  the  trust  fund  which  had 
been  invested  in  worthless  confederate  bonds.  Held, 
that  during-  the  mother's  life  the  children  had  no 
interest  in  the  fund,  and  that  the  bill  should  be  dis- 
missed.   Waller  v.  Catlett  88  Va.  900.  2  S.  £.  Rep.  280. 

A  testator  directed  land  to  be  sold  and  the  pro- 
ceeds divided  in  different  proportions  among-  sev- 
eral legatees.  Both  of  the  executors  named  in  the 
will  united  in  the  sale  of  the  property.  One  of  the 
legatees  assigned  his  interest  in  the  legacy  to  a 
third  person,  and  the  assignee  brought  a  suit  in 
equity  ag-ainst  one  of  the  executors  only.  Held,  that 
the  other  executor  should  have  been  made  a  party, 
as  he  was  a  party  to  the  sale.  FHndlay  v.  Sheffey,  1 
Rand.  78. 

A  sole  legatee  and  devisee  cannot  join  as  defend- 
ants the  administrator  and  an  alleged  debtor  of  the 
estate,  on  the  ground  of  collusion  between  them,  in 
a  suit  to  compel  a  discovery  of  assets  claimed  to  be 
held  by  the  debtor  in  the  shape  of  insurance  on  the 
decedent's  life,  where  the  bill  does  not  allege  that 
the  administrator  knew  that  the  debtor  had  the 
policy,  or  that  the  complainant  had  ever  mentioned 
it  to  him  or  asked  him  to  ascertain  under  what  cir- 
cumsunces  the  debtor  held  it,  or  that,  having 
knowledge  of  it,  he  refused  to  Inquire  into  the  mat- 
ter, or  to  sue  to  recover  it,  or  such  part  of  it  as  the 
estate  might  be  entitled  to.  Beaty  v.  Downing,  96 
Va.  451, 31  S.  E.  Rep.  612.  See'»wpra,  "Actions  by  Leg- 
atees to  Recover  Assets." 

Pleading.— See  generally,  monographic  note  on 
' 'Executors  and  Administrators"  appended  toRos- 
ser  V.  Deprlest,  5  Oratt  6. 

A  bill  to  enforce  the  payment  of  a  legacy  payable 
"when  legatee  marries  or  attains  the  age  of  twenty- 
one,"  cannot  be  maintained  without  an  averment  in 
the  will,  that  the  legatee  has  married  or  attained 
the  age  of  twenty -one.  Swope  v.  Chambers,  8  Oratt. 
319.    See  Rowland  v.  Rowland,  11  W.  Va.  271. 

A  bill  by  residuary  distributees  against  the  exec- 
utor, the  widow  and  a  third  person,  which  alleges 
that  the  executor  Is  unfaithful  to  his  trust,  that  he 
is  controlled  by  a  desire  to  unfairly  protect  and  pro- 
mote the  Interests  of  the  other  defendants,  to  the 
injury  of  the  plaintiffs,  and  that  his  relations  with 
the  plaintiffs  are  such  that  they  dare  not  confer 
with  him.  lest  any  information  they  might  Impart 
would  be  used  to  their  disadvantage,  and  that,  con- 
trolled by  these  Influences,  he  will  make  no  effort  to 
require  the  other  defendants  to  account  for  money 
possessed  by  the  decedent  at  his  death,  and  which 
it  is  distinctly  charged  they  took  and  appropriated 
to  their  own  use,  states  a  case  for  equitable  relief, 
notwithstanding  interrogatories  were  propounded 
which  the  defendants  were  justified  in  declining  to 
answer  as  incriminating.  Dulany  v.  Smith.  97  Va. 
130,  38  S.  E.  Rep.  532. 

LlmltatlooA  and  Laches.— See  generally,  mono- 
graphic notee  on  "Limitation  of  Actions"  appended 
to  Herri ngton  V.  Harkins,  1  Rob.  501;  "Laches"  ap- 
pended to  Peers  v.  Barnett,  12  QratL  410;  "Exec- 
utors and  Administrators"  appended  to  Rosser  v. 
Deprlest,  5  Gratt  6. 

The  personal  representative  of  a  decedent  is 
deemed  a  trustee  exercising  a  continuing  trust  as  to 
legatees,  and  though  he  may  rely  on  the  staleness 
of  the  demand  of  a  legatee,  or  upon  any  presump- 
tion of  payment  or  satisfaction  arising  from  lapse  of 
time,  yet  the  statute  of  limitations  has  no  applica- 
tion to  a  suit  by  the  legatee  to  recover  bis  legacy. 
Jones  V.  Jones,  92  Va.  500.  24  S.  E.  Rep.  255. 

The  statute  of  limitations  cannot  bar  the  claim  of 
a  leg^atee  to  his  specific  legacy,  while  It  is  held  as 
such  by  the   executor,  although  a  long  time  has 


elapsed  since  the  assent  of  the  executor  to  the 
legacy.    Nelson  v.  CJomwell,  U  Gratt  724. 

A  legatee  died  shortly  after  the  testatrix  and 
before  a  qualification  upon  her  estate,  and  there 
was  no  administration  on  the  estate  of  the  leg-atee 
for  twelve  years.  Held,  that  the  act  of  limitations 
of  1826  did  not  bar  the  claim  for  the  legacy.  Lyon 
V.  Magagnos,  7  Gratt  377. 

Since  the  personal  representative  of  a  decedent 
Is  a  trustee  of  a  continuing  trust  as  to  legatees  or 
distributees,  the  statute  of  limitations  does  not 
apply  to  a  claim  against  the  estate  In  favor  of  a 
negro  for  an  annuity  given  him,  in  1856,  in  a  will 
which  at  the  same  time  made  him  free.  Jones 
V.  Jones,  92  Va.  660.  24  S.  E.  Rep.  25b. 

Where  a  legacy  Is  limited  upon  a  future  event 
the  sUtute  of  limitations  cannot  begin  to  run 
against  the  riffht  to  claim  it  until  the  happening 
of  such  event    Efflnger  v.  Hall,  81  Va.  94. 

A  testator  bequeathed  a  slave  to  an  Infant  son. 
providing  that  his  wife  should  take  charge  of  the 
slave  until  his  son  should  become  of  age.  //«W. 
that  the  statute  of  limitations  could  not  run 
against  the  claim  of  the  son  to  the  slave  untU  he 
became  of  age.    Lynch  v.  Thomas.  3  Leigh  682. 

Where  a  man  who  is  executor  of  his  deceased 
wife  remains  in  possession  of  her  land  after  her 
death,  the  sUtute  of  limitations  will  bar  her 
devisees  from  recovering  from  him  for  the  use 
of  the  land  for  the  period  ending  five  years  before 
suit  since  his  liability  for  such  use  Is  a  personal 
one,  and  not  as  executor.  Baker  v.  Baker,  87  Va. 
180, 12  S.  E.  Rep.  846. 

Stale  demands  by  legatees  are  discountenanced 
by  courts  of  equitj',  and  executors  will  be  protected 
against  them.  And  no  relief  was  given  to  a  legatee 
after  a  lapse  of  thirty-eight  years  from  the  time 
when  he  could  have  brought  suit,  and  of  thirt:  -«lx 
years  from  the  date  of  the  decree  afllrmlng  the 
validity  of  the  bequest  to  another  legatee.  Elcan  v. 
Lancasterian  School,  2  Pat.  &  H.  53.  * 

A  delay  of  seventeen  years  by  a  specific  legatee  to 
sue  for  his  legacy  was  excused  where  he  left  the 
state  two  years  before  he  arrived  at  age,  was  not 
heard  of  for  eleven  years,  and  has  ever  since  been 
a  nonresident    Nelson  v.  Cornwell,  11  Gratt  724. 

Laches  cannot  be  imputed  to  a  legatee  for  failure 
to  sue  for  a  legacy,  which  Is  limited  upon  a  future 
event  until  the  happening  of  such  future  event 
Efllnger  v.  Hall,  81  Va.  94. 

In  1854  a  testator  made  his  will  bequeathing  all 
his  personal  property  except  $2,500  to  his  wife. 
The  $2,500  he  directed  "to  be  put  on  interest  on 
landed  security  by  his  executor,  and  the  Interest 
paid  annually  to  the  trustees,  and  their  successors, 
of  the  Lutheran  Church  in  Martlnsburg.  for  the  use 
and  benefit  of  said  church."  The  will  also  made 
the  tesUtor's  wife  the  residuary  legatee.  The  will 
was  admitted  to  probate  in  1855.  [n  1856,  the  execu- 
tor in  his  first  settlement  credited  himself  with 
"$2,500  put  out  on  Interest  for  the  benefit  of 
the  Lutheran  congregation  of  Martlnsburg;" 
and  the  widow,  the  residuary  legatee,  fre- 
quently declared  that  "it  was  the  church's 
money."  and  laid  no  claim  to  It,  and  the  Interest 
was  annually  paid  to  the  trustees  with  her  knowl- 
edge; and  more  than  twenty  years  after  the  pro- 
bate of  the  will  she  died,  after  having  executed  her 
will  giving  "all  money  due  her  or  her  estate,  from 
all  sources  whatsoever,"  to  certain  legatees,  who 
in  1880  Instituted  a  suit  to  have  said  clause,  giving 
$2,500  to  the  trustees  for  the  benefit  of  said  church, 
declared  void,  and  the  money  paid  to  them.  The 
trustees  relied  on  lapse  of  time  and  the  acquiescence 
of  the  widow.  The  executor  of  the  executor  brough  t 
$2,500  Into  court  and  submitted  that  It  should  be 


«.«;.«; 


G I LM  ER  Virginia  Reports,  Annotated. 

paid  to  those  entitled  to  receive  it,  and  the  court 
decided  in  favor  of  the  plaintiffs,  and  distributed 
the  money  to  them  under  the  provisions  of  the 
widow's  will.  It  was  held,  on  appeal,  that  lapse  of 
time  and  acquiescence  have  no  application  in  such 
a  case.  Mong-  v.  Roush,  29  W.  Va.  119,  11  S.  E.  Rep. 
906. 

A  ne&rro  to  whom  freedom  and  an  annuity  were 
fiTiven  by  his  master's  will,  probated  in  1850,  and  who 
presented  a  claim  against  the  estate  for  the  annuity 
in  1878,  havinsT  been  wrongfully  kept  in  slavery 
until  1866,  was  not  guilty  of  laches.  Jones  v.  Jones, 
92  Va.  590.  24  S.  E.  Rep.  266. 

It  was  uncertain  in  a  will  whether  a  slave  be- 
queathed to  a  daughter  was  "Harriet"  or  "Helen," 
but  the  legatee  accepted  the  former,  and  the  latter 
was  delivered  to  another  legatee.  About  twenty 
years  after  the  slaves  were  delivered  and  more 
than  five  years  from  the  time  when  the  daughter 
attained  to  full  age.  a  bill  in  equity  was  brought  by 
her  husband  and  herself  to  recover  "Helen."  Held, 
that  the  length  of  time  and  the  acquiescence  of  the 
daughter  in  the  manner  of  executing  the  will  were 
sufficient  ground  for  dismissing^  the  bilL  Parsons 
V.  McCracken.  9  Leigh  496. 

Judgment  or  Decree.— For  a  discussion  of  Judg- 
ments or  decrees  against  executors,  see  mono- 
graphic note  on  "Executors  and  Administrators" 
appended  to  Rosser  v.  Depriest«  6  Gratt  6. 

It  seems  that  where  a  decree  ag-ainst  executors 
for  a  legacy  is  made  upon  their  confessing  assets 
sufficient  to  satisfy  the  same,  without  specifying 
whether  such  assets  consist  of  money  or  other 
property,  such  decree  may  with  propriety  direct 
that  they  pay  the  legacy  and  interest,  with  the 
costs  of  the  suit,  out  of  the  said  asseu,  if  so  much 
thereof  they  have;  if  not,  out  of  their  own  estates. 
McRae  V.  Brooks.  6  Munf .  167. 

In  assumpsit  by  a  legatee  against  an  executor 
jor  a  legacy,  one  count  in  the  declaration  alleged  a 
promise  made  by  the  defendant,  as  executor,  to  pay 
the  legacy.  Held,  that  this  was  a  count  ag^ainst  the 
executor  in  his  representative  character,  upon 
which  the  judgment  could  only  be  de  bonis  teatatorU. 
Kayser  v.  Disher,  9  Leigh  857. 

In  a  suit  by  a  legatee  against  the  executor,  a  de- 
cree by  default  for  the  legacy  was  rendered  against 
the  executor  three  years  after  the  service  of  the 
subpoena  on  him.  The  executor  thereupon  filed  a 
bill  to  enjoin  the  decree,  as  obtained  by  surprise, 
alleging  that,  at  the  time  of  the  service  of  the  sub- 
poena on  him  in  the  original  suit,  he  was  a  nonres- 
ident of  the  state:  that  he  wrote  to  counsel 
practicing  in  the  court  in  which  the  suit  was  pend- 
ing to  file  his  answer  and  attend  to  the  suit:  that 
such  counsel  neglected  to  answer,  and  died  pending 
the  salt;  that  the  notifications  in  the  case  never 
came  to  his  knowledge:  and  that  he  was  in  advance 
of  the  estate.  Held,  that  the  executor  had  been 
guilty  of  laches  and  was  not  entitled  to  relief. 
Callaway  v.  Alexander,  8  Leigh  114,  81  Am.  Dec.  640. 

C.  ACTIONS  AGAINST  DEVISEES  AND  OTHER 
LEGATEES  TO  OBTAIN  LEGACY.— See  mono 
graphic  note  on  "Marshalling  Assets"  appended  to 
Carrlngton  v.  Dldler,  8  Gratt.  260. 

A  legatee  is  not  entitled  to  charge  land  devised  to 
co-legatees  for  a  deficiency  in  her  share  of  the 
personal  property  paid  to  her  by  the  executor, 
where  it  is  shown  he  distributed  the  personal 
property  to  her  co-legatees  without  reference  to 
her  right  to  a  proportion  thereof.  Meade  v.  Camp- 
bell, 2  Va.  Dec.  669. 

D.  REMEDIES  OF  CREDITORS.— See  generally, 
monographic  »o^ff*  on  "Creditors'  Bills"  appended 
to  Suckley  v.  Rotchford,.12  Gratt  60,  "Debts  of  De- 
cedents" appended  to  Shores  v.  Wares,  1  Rob.  1, 


and  "Executors  and  Administrators"  appended  to 
Rosser  v.  Depriest,  6  Gratt.  6. 

A  devisee  may  be  sued  in  equity  by  any  creditor 
to  whom  a  claim  is  due  for  which  the  estate  devised 
is  liable,  or  for  which  the  devisee  Is  liable  in  respect 
to  such  estate  I  and  such  devisee  is  not  liable  to  an 
action  at  law  for  any  matter  for  which  there  may 
be  redress  by  such  suit  in  equity.  Any  judgment 
or  decree  for  such  claim  against  the  personal  repre- 
sentative of  the  decedent  Is  prima  facie  evidence  of 
the  claim  against  the  devisee  in  such  suit  in  eqait3'. 
Va.  Code  1887,  S  2668.  See  Leavell  v.  Smith.  99  Va. 
374,  38  S.  E.  Rep.  202.  7  Va.  Law  Reg.  191:  Dainger- 
field  V.  Smith.  88  Va.  81,  1  S-  E.  Rep.  599;  Staples  v. 
Staples,  85  Va.  76,  7  S.  E.  Rep.  199. 

Under  Va.  Code  1887,  %  2668,  declaring  that  a  devi- 
see may  be  sued  in  equity  by  any  creditor  to  whom 
a  claim  is  due.  for  which  the  estate  is  liable,  or  for 
which  the  devisee  is  liable,  in  respect  to  the  esute. 
an  executor  was  entitled  to  maintain  a  bill  against 
devisees  in  which  it  was  alleged  that  on  the  settle- 
ment of  his  accounts  a  sum  was  found  due  him  from 
the  estate,  and  that  no  assets  remained  in  his 
hands.    Leavell  v.  Smith,  99  Va.  374,  38  S.  E.  R€p.  SOS. 

Actions  aflfalnst  Legatees.— As  a  general  rule  if  an 
executor  or  administrator  proves  Insolvent,  cred- 
itors not  guilty  of  laches  may,  by  bill  In  equity,  fol- 
low the  assets  In  the  hands  of  legatees  or 
distributees,  and  compel  them  to  refund  even 
though  the  personal  representative  may  have  re- 
tained sufficient  assets  to  pay  the  debt,  and  wasted 
them.  18  Enc.  PI.  &  Pr.  11;  Leake  v.  Leake,  75  Va. 
792.  See  also,  Sampson  v.  Payne,  6  Munf.  176;  Davis 
V.  Newman,  2  Rob.  664,  40  Am.  Dec  764. 

This  rule  "applies  of  course  only  in  those  cases 
where  the  executor  and  his  sureties  are  insolvent 
The  recourse  of  ihe  creditor  is  first  upon  them.  In 
case  of  a  devastavit  and  the  court  will  not  gener- 
ally pursue  the  assets  in  the  hands  of  the  legatee 
unless  the  action  on  the  executorial  bond  should 
prove  unavailable."    Leake  v.  Leake,  75  Va.  808. 

"It  must  also  be  understood  that  the  creditor  is 
not  in  every  case  entitled  to  go  against  the  legatee, 
for  he  may  lose  his  right  of  recourse  by  laches  or 
other  circumstances,  which  would  make  it  grossly 
inequitable  to  follow  the  assets  In  the  particular 
case."    Leake  v.  Leake,  76  Va.  808, 

A  legatee  is  enUtled  to  nothing  until  the  debts  of 
the  testator  are  paid.  He  has  no  claim  except  upon 
the  bounty  of  the  testator.  If  he  receives  payment 
before  the  debts  are  paid,  he  takes,  subject  to  the 
condition  of  making  restitution,  if  it  becomes  nec- 
essary to  satisfy  creditors;  and  no  dealing  of  the 
executor  with  him  or  advancement  made  to  him 
can  in  any  manner  effect  or  modify  the  liability  of 
the  testator's  estate  to  the  payment  of  his  debts. 
Leake  v.  Leake,  75  Va.  792. 

"The  assets  are  always  bound  to  the  creditor, 
and  he  may  pursue  them  in  the  hands  of  the  legatee 
even  though  the  testator's  effects  would  have  been 
sufficient  to  pay  both  debts  and  legacies.  •  •  • 
The  legatee  takes  subject  to  the  liability  to  refund 
at  the  suit  of  creditor."  Davis  v.  Newman,  2  Rob. 
664,  40  Am.  Dec.  764;  Leake  v.  Leake,  76  Va.  792. 

Although  the  executor  had  in  hand  sufficient 
assets  to  pay  both  debts  and  legacies,  and  althongh 
a  portion  of  the  assets  was  actually  paid  to  legatees 
and  another  portion  set  apart  for  a  creditor,  which 
was  wasted  by  the  executor,  the  creditor  has 
nevertheless  a  right  to  demand  restitution  from 
the  legatee.   Leake  v.  Leake.  75  Va.  792. 

Where  personal  property  of  a  testator  or  Intestate 
has  been  distributed  to  legatees  or  distributees  of 
the  decedent  with  the  assent  of  his  executor  or 
administrator,  it  is  not  competent  to  a  creditor  of 
the  decedent  to  levy  his  execution  on  such  properu 
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Tinder  a  jndfirment  obtained  arainst  the  personal 
representative.  Randolph  v.  Randolph.  6  Rand. 
194.  See  Bupra,  "Payment— Assent  of  Personal 
Representative. " 

After  the  assent  of  the  executor  to  a  specific 
legacy,  the  property  is  chansred,  and  a  creditor 
obtaining  a  judgment  against  the  executor  cannot 
levy  an  execution  upon  the  property  in  the  hands 
of  the  legatee.  He  may  pursue  the  executor  at  law, 
or  follow  the  property  in  equity,  making  all  the 
legatees  parties.    Burnley  v.  Lambert,  1  Wash.  306. 

Parties.— In  a  suit  for  contribution  against  lega- 
tees or  distributees,  the  executor  or  administrator, 
or,  if  he  be  dead,  the  person  who  succeeded  him  in 
the  executorship  or  administration,  ought  to  be 
made  a  party:  unless  it  appear  that  the  account  of 
such  executorship  or  administration  has  been 
regularly  made  up.  and  the  estate  thereupon  de- 
livered over  to  the  legatees  or  distributees.  Hooper 
V.  Royster,  1  Munf.  119. 

In  Leake  v.  Leake.  76  Va.  792,  a  creditor,  who  had 
obtained  a  Judgment  against  the  executor,  filed  his 
bill  in  equity  alleging  a  devastavit  and  made  the 
executor  and  sureties  as  well  as  the  legatees  par- 
ties to  the  bilL 

In  a  bill  to  foreclose  a  mortgage,  the  devisees  of 
the  land  mortgaged  ought  to  be  parties,  and  not 
the  executors  of  the  mortgagee.  Graham  v.  Carter, 
2  Hen.  &  M.  6. 

In  a  suit  by  creditors  to  subject  the  real  estate 
of  a  decedent  to  the  payment  of  his  debte,  where 
it  appears  that  the  decedent  devised  his  real  estate 
to  his  wife  for  life,  with  remainder  in  fee  in  equal 
parts  to  his  two  children,  but,  if  either  die  without 
issue,  remainder  over  to  his  sister,  with  power  to 
the  wife  to  sell  and  reinvest  proceeds,  if  deemed 
advisable,  the  sister  is  not  a  necessary  party.  New 
V.  Bass,  92  Va.  888,  28  S.  E.  Rep.  747. 

An  administrator  conveyed  property  to  a  trustee 
to  secure  the  sureties  in  his  administration  bond. 
After  his  death,  the  trustee  sold  the  property 
and  there  was  a  surplus  of  the  proceeds  of  the  sale 
remaining  in  his  hands  after  discharging  the  trust 
The  creditors  of  the  administrator  brought  a  bill 
to  subject  the  surplus  to  the  satisfaction  of  their 
debts.  Ueld^  that  the  legatees  of  the  intestate  were 
not  necessary  parties.  Jones  v.  Lackland,  2  Qratt. 
81.    See  Waddy  v.  Sturman,  JefE.  5. 

Pleading.— Where  a  bill  by  an  executor  against  dev- 
isees alleged  that  in  the  settlement  of  the  executor's 
accounts  a  certain  sum  was  found  due  the  executor, 
and  that  there  were  no  assets  In  his  hands,  where- 
fore he  sought  to  charge  the  same  to  the  devisees,  a 
demurrer  could  not  be  sustained  on  the  ground  that 
the  ex  parte  settlement  before  the  commissioner  was 
not  vrima facte  evidence  of,  the  amount  due,  since 
there  was  nothing  on  the  face  of  the  bill  showing 
that  the  executor  intended  to  rely  on  such  evidence. 
Leavell  v.  Smith,  99  Va.  874,  38  S.  E.  Rep.  202. 

When  Creditor  May  5ue  Debtor  of  Decedent  Along 
with  Personal  Representative.— As  a  general  rule  a 
creditor  of  a  decedent's  estate  cannot  maintain  a 
suit  against  the  personal  representative  of  the  de- 
cedent and  a  debtor  to  the  estate.  In  order  for  a 
creditor  to  be  able  to  maintain  such  suit,  there  must 
\}e  some  special  circumstances  which  render  it  neces- 
sary to  the  protection  of  his  rights,  such  as  collusion 
between  the  personal  representative  and  the  debtor, 
refusal  to  sue.  some  impediment  in  the  due  prosecu- 
tion of  a  suit  by  the  personal  representative,  or  the 
like.  CJonrad  v.  Fuller.  98  Va.  !«,  S4  S.  E.  Rep.  893: 
Beaty  v.  Downing,  96  Va.  451,  31  S.  E.  Rep.  612; 
Unlany  v.  Smith,  97  Va.  180,  88  S.  E.  Rep.  632.  The 
mere  fact  that  the  debtor  was  a  partner  of  the  de- 
cedent does  not  authorize  a  creditor  to  maintain 


such  suit  Ck>nrad  v.  Fuller,  98  Va.  16,  84  S.  E.  Rep. 
808. 

Evidence.— There  being  no  privity  between  the  per- 
sonal representative  and  the  party  to  whom  real 
estate  has  descended  or  been  devised,  a  judgment 
against  such  personal  representative  is  not  even 
prima  facie  evidence  against  the  heir  or  devisee. 
Laidley  v.  Kline,  8  W.  Va.  818;  Brewis  v.  Lawson,  76 
Va.  40;  Mason  V.  Peter,  1  Munf.  487;  Foster  v.  Cren- 
shaw, 3  Munf.  520;  Chamberlayne  v.  Temple,  2  Rand. 
384;  Shields  V.  Anderson,  3  Leigh  729;  Street  v. 
Street,  11  Leigh  498;  Robertson  v.  Wright,  17Gratt. 
534,  and  foot-note. 

Decree.— The  decree  should  require  each  of  the 
legatees  or  distributees  to  pay  In  proportion  to  the 
value  of  the  decedent's  property  which  they  respec- 
tively received.  If  some  of  them  are  insolvent  the 
others  will  be  required  to  make  good  the  deficiency 
to  the  extent  of  what  they  have  received.  13  Enc. 
PI.  &  Pr.  14;  Leake  v.  Leake,  76  Va.  792,  citing 
Hopkirk  V.  ^Dennis,  2  Munf.  826;  Chamberlayne  v. 
Temple,  2  Rand.  400;  Lewis  v.  Overby,  81  Gratt  601; 
Ryan  v.  McLeo^,  82  Gratt  875. 

Where  legatees  are  called  upon  to  refund  at  the 
suit  of  a  creditor,  the  general  principle  is  that  all 
must  be  done  before  the  court  and  the  burden  ap- 
portioned among  them,  if  possible,  without  material 
delay  or  injury  to  the  creditor.  But  If  some  of  the 
legatees  are  Insolvent,  the  others  will  be  required 
to  make  the  deficiency  to  the  extent  of  what  they 
have  received.    Leake  v.  Leake.  75  Va.  792. 

A  legatee  may  take  a  legacy  and  pay  the 
testator's  debts,  or  may  decline  the  legacy 
and  avoid  the  debts.  A  decree  against  the  legatee 
must  be  in  the  alternative,  and  not  personal  against 
him  for  the  debts.    Brown  v.    Brown.  79  Va.  648. 

In  a  suit  to  subject  land  in  the  hands  of  devisees 
to  the  payment  of  judgments  obtained  against  a 
third  person  as  principal  and  the  decedent  as  suret3', 
it  appeared  that  the  principal  was  not  able  to  pay 
the  judgments;  that  the  personalty  left  by  the 
decedent  to  pay  debts  was  insufficient;  that 
efforts  to  realize  from  the  lands  directed  by 
the  will  to  be  sold  to  pay  debts  had  proved 
unavailing;  and  that  fifteen  years  had  elapsed 
since  the  testator's  death.  Held,  that  it  was 
proper  to  decree  that  the  devisees  should  con- 
tribute their  ratable  proportions  to  pay  the  debt, 
and  on  failure  to  do  so  the  lands  devised  should  be 
subjected  to  the  payment  of  such  proportions.  Bell 
V.  McConkey,  82  Va.  176. 

A  creditor  of  a  testator  filed  a  bill  against  the  ex- 
ecutor alone  to  subject  the  testator's  land  to  the 
payment  of  his  debt;  and  a  decree  was  made  ap- 
pointing commissioners  to  sell  and  convey  the  land 
and  out  of  the  proceeds  to  pay  the  debt  and  to  pay 
the  surplus  to  the  executor.  The  commissioners 
acted  as  directed,  and  their  report  was  confirmed. 
Held,  that  the  devisees  were  not  bound  by  the  de- 
cree; and  that  the  sale  and  confirmation  thereof, 
and  the  deed  of  the  commissioners  to  the  purchaser, 
did  not  operate  to  pass  the  legal  title.  Hudgln  v. 
Hudgln.  6  Gratt  820. 

On  a  bill  by  a  creditor  against  the  devisees  or 
heirs  at  law  of  a  decedent,  the  court  should  first 
make  a  decree  for  renting  the  land.  and.  if  the  rent 
should  prove  insufficient  to  satisfy  the  debts,  a  re- 
port should  be  made  to  the  court  for  further  pro- 
ceedings to  be  had  before  a  decree  can  be  made 
ordering  a  sale.  An  alternative  decree  for  the  sale 
of  land,  if  the  rent  offered  be  insufficient  is  errone- 
ous. Dalngerfield  v.  Smith,  83  Va.  81, 1  S.  E.  Rep. 
599. 

Attachment  by  Creditors.- Equity  has  jurisdiction 
over  an  attachment  to  subject  a  legacy  in  the  hands 
of  an  executor  as  garnishee,  to  the  payment  of  the 
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plaintiff's  debt  for  the  proceeding  involves  tlie  set- 
tlement of  accounts  wliicli  could  not  be  done  at  law. 
Whitehead  v.  CJoleman,  81  Gratt.  784. 

A  wife's  interest  as  legatee  in  her  father's  estate, 
in  the  hands  of  the  executor,  may  be  subjected  by 
the  creditor  of  her  husband  in  a  proceeding  for 
foreifim  attachment  when  the  husband  resides  out 
of  the  state.    Vance  v.  McLaughlin,  8  Oratt  889. 

Thousrh  the  service  of  the  process  upon  the  execu- 
tor in  a  proceeding  by  foreism  attachment  creates  a 
lien  upon  the  wife's  Interest  as  lesratee  in  the  fa- 
ther's estate  in  favor  of  the  creditor,  yet  if  the  hus- 
band dies  pendinfiT  the  proceedings,  leaving  the  wife 
survivlnfiT  him.  the  lien  of  the  creditor  is  defeated 
and  the  property  belongs  to  his  wife.  Vance  v. 
McLauffhlin,  8  Gratt.  280. 

A  contingent  remainder  which  is  a  mere  possibil- 
ity is  not  within  Va.  Ck>de  1878,  ch.  148,  S  1.  allowing 
an  attachment  asrainst  "estate  or  debts"  in  certain 
cases.  Youn^  v.  Youny,  80  Va.  675,  17  S.  E.  Rep.  470. 
See  extensive  note  appended  to  this  case  in  28  L.  R. 
A.  642. 

A  creditor,  at  whose  suit  process  of  foreign  attach- 
ment asrainst  an  absent  debtor  Is  served  on  one  of 
two  executors,  is  entitled  to  priority  of  satisfaction, 
out  of  aleffacy  to  the  absent  debtor,  over  an  as- 
sisrneeof  the  legacy  who  claims  under  an  assicrnment 
dated  the  day  after  the  service  of  the  attachment 
on  the  executor.  Sandidfe  v.  Graves,  l  Pat  it  H. 
101.  

127  *Kown8lar  v.  Ward. 

October.  1820. 
jr 

Miildams*— Appiicatlon  to  Raise- Necessity  for  an  in- 
quest—it  is  as  necessary,  that  an  Inquest  should  be 
had  as  to  injuring  the  health  of  neighbours,  ob- 
structing navigation  &c.  on  an  application  to  raise 
a  mill  dam  already  erected:  as  to  construct  it 
originally. 

Same— Same— Imperfect  Verdict. —The  verdict  in  such 
case  responding  only  to  the  damage  done  a  con- 
tiguous owner,  by  flooding  his  land ;  and  not  to 
the  health  of  neighbours  Ac.  is  imperfect;  and 
the  inquest  will  be  quashed. 

Kownalar  owned  the  land  on  both 
aides  of  Mill  Creek  in  Berkeley ;  he  had  a 
mill  on  it  already,  and  wishing  to  raise  the 
dam,  (which  had  been  erected  according 
to  law, )  obtained  a  writ  of  ad  quod  dam- 
num, which  was  issued  in  the  usual  form, 
requiring  the  sheriff  to  summon  a  jury  to 
inquire  of  damages ;  whether  the  health  of 
the  neighbours  would  be  injured  Ac,  The 
sheriff  returned,  that  a  jury  being  sum- 
moned and  charged  as  aforesaid,  upon  their 
oaths  said,  that  Kownslar  should  be  at  lib- 
erty to  keep  his  dam  at  the  present  height, 
and  that  the  damages  to  Ward  will  be  ^00, 
by  backing  the  water;  and  nothing  was  &aid 
in  the  inquest,  as  to  any  other  requisitions 
of  the  writ.  It  was  not  found,  whether 
navigation  would  be  injured ;  the  passage  of 
fish  obstructed,  the  health  of  neighbors  in- 
jured Ac.  on  the  return  of  the  inquest.  Ward 
appeared  as  defendant  in  the  county  court, 
which  on  hearing  the  evidence  granted 
Kownslar  leave,  to  continue  his  dam,  on 
paying  Ward  the  $300  awarded  him.  Ward 
appealed  to  the  Superior  court :  there  Ward 
objected  to  the  judgment,  because  the  dam- 
ages were  inadequate:  the  jury  not  consid- 

«Mlildam8.— See  monographic  note  on  "Mills  and 
Mllldams"  appended  to  Calhoun  v.  Palmer,  8  Gratt. 
88. 

The  principal  case  is  cited  with  approval  in  C.  & 
O.  Canal  Co.  v.  Hoye,  2  Gratt  534,  and  distinguished 
In  Mitchell  v.  Thorne.  21  Gratt  174. 


ering  the  injury  done  to   a  mill  seat  he  had 
above  Kownslar' s ;  he  offered  evidence 

128  to   support    this  objection.  *Kownalar 
objected  to  the  evidence  being  heard; 

because  it  ought  to  have  been  introduced 
in  the  county  court,  on  a  motion  to 
quash  the  inquest.  The  evidence  was 
admitted,  to  which  Kownslar  excepted. 

The  Superior  court  reversed  the  judgment, 
for  inadequate  damages;  and  remanded 
the  cause  to  the  county  court,  with  direc- 
tions to  set  aside  the  inquest,  and  to  award 
a  new  writ.     Kownslar  appealed. 

Leigh  for  the  appellant.  The  county 
court  is  properly  the  police  of  the  vicinage, 
and  having  better  knowledge  of  the  facts, 
their  judgment  should  not  be  disturbed  on 
matter  of  evidence,  without  strong  and  mani- 
fest cause. 

The  Act  of  Assembly  prescribing  the 
mode  of  raising  dams,  directs  an  inquest 
to  be  had  of  the  damages  only,  and  not  of 
the  health  of  neighbours  &c.(a)  The 
words  of  the  statute  shew,  that  the  order 
will  be  made,  unless  the  jury  find,  that  the 
health  of  neighbours  will  be  injured,  or 
that  some  one  of  the  evils  to  be  avoided 
will  ensue. 

Bppes  V.  Cralle,(b)  if  a  conclusive  au- 
thority, is  certainly  against  the  appellant: 
but  is  it  conclusive? 

Wickham,  contra.  If  damages  only,  were 
to  be  inquired  of,  in  any  subsequent  in- 
quest, the  statute  would  be  evaded,  by  rais- 
ing the  dam  a  given  height  at  first,  and 
then  adding  to  it  at  pleasure. 

Judge  Pendleton  said  in  Home  v.  Rich- 
ards (c)  that  the  court  before  which  wit- 
nesses appear,  is  the  best  judge  of  weight 
of  evidence,  but  surely,  that  was  not  to 
grow  into  an  abstract  rule  of  law,  to  dis- 
qualify the  judgments  of  intermediate 
courts. 

129  *The  statute  requires,  that  the  in- 
quest   should   respond   to    the    whole 

writ,  and  this  answering  only  to  part, 
must  be  quashed. 

ROANE,  Judge.*  The  court  is  of  opinion 
that  according  to  the  true  construction  of 
the  8th  Sec.  of  the  act  concerning  mills 
&c.,  (d)  it  is  as  necessary  on  an  applica- 
tion to  raise  a  mill-dam  previously  erected, 
that  the  inquisition  should  respond  to  the 
requisitions  of  the  law,  in  r^ation  to  the 
health  of  the  neighbourhood,  the  overflow- 
ing of  mansion-hotraes,  orchards  &c.,  and 
the  obstruction  of  the  passage  of  fish,  and 
ordinary  navigation,  as  it  is  in  the  case  of 
an  original  application :  and  this  not  being 
done  in  the  case  before  us,  (which  in  event, 
might  have  deprived  the  County  court  of 
the  power  of  going  into  the  investigation  of 
the  merits,)  the  court  is  of  opinion,  that 
the  said  inquisition  is  defective,  and  the 
judgment  founded  thereupon,  erroneous. 
On  this  ground,  and  not  on  that  taken  by 
the  Superior  court,  on  which  we  g^ve  no 
opinion,  the  judgment  of  that  court  quash- 
ing the  inquisition,  and  reversing  the  pro- 
ceedings up  to  the  petition  is  affirmed. 


(a)  2  Rev.  Code.  288,  and  2  Rev.  227.  $  & 

(b)  1  Munf.  258. 

(c)  2  Call.  507. 

(d)  2  Rev.  Code.  p.  288. 
*Cabbll  absent. 
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*Uin6  V.  Tidball. 

November,  1820. 


Sale   by   Tniatcci    IniuncttoB—Cloud    on    Title.*— A 

court  of  equity  sbould  Injolu  a  sale  by  trustees, 
where  the  title  to  the  property  is  disputed,  and 
full  value  could  not  probably  be  had  for  it;  even 
if  that  fact  was  known  to  all  the  parties  to  the 
deed,  when  executed. 

Lane  and  Brome  merchants,  filed  a  bill  in 
the  Chancery  court  of  Winchester,  stating, 
that  Bull  some  years  before,  beings  in- 
debted to  one  Turnbull,  had  given  a 
mortgage  on  certain  lands,  to  secure  the 
payment ;  a  suit  had  been  brought  to  fore- 
close the  equity  of  redemption ;  and  a  decree 
had  been  made  for  a  sale,  which  decree 
was   executed,    so   far,    as   to   put  the  pur- 


*Trust  Deeds— Cloud  on  Title— Duty  of  Trustee— 
RlffhU  of  Interested  Parties-Injunction  to    Sale.— A 

trustee  in  a  deed  of  trust  is  the  affent  of  both  par- 
ties and  must  consult  impartially  the  interests  of 
each:  and  where  a  sale  of  the  trust  subject  becomes 
necessary,  it  is  his  duty  to  use  every  reasonable 
effort  to  sell  the  property  to  the  best  advantage  vob- 
sible.  Thus,  where  there  is  a  cloud  resting  upon 
the  title  to  the  property,  or  there  is  any  doubt  or 
uncertainty  as  to  the  debts  secured  or  the  amounts 
thereof,  or  a  dispute  or  conflict  amonsr  the  creditors 
as  to  their  respective  claims,  or  where  there  is  any 
other  impediment  to  a  fair  sale  of  the  property, 
which  cannot  be  otherwise  removed,  it  is  his  duty 
to  apply  to  a  court  of  equity,  which  is  always  open 
to  him,  to  remove  the  impediment;  and.  If  he  fails 
in  that  duty,  any  party  injured  thereby  has  an  un- 
questionable rig-ht  to  make  such  application.  It  is 
improper  and  illegal  for  the  trustee  to  sell  the 
property  while  such  impediments  are  resting  on  it, 
and  if  he  attempts  it.  a  court  of  equity,  on  a  bill 
filed  by  the  debtor,  secured  creditor,  subsequent 
incumbrancer,  or  any  other  person  having  an  in- 
terest, will  restrain  the  trustee  until  these  impedi- 
ments to  a  fair  sale  have  by  its  aid  been  removed 
as  far  as  it  is  practicable.  These  principles  seem 
well  established  by  a  long  line  of  Virsrinia  and 
West  Virizlnia  cases.  See,  citinsr  the  principal  case 
as  authority  on  this  subject.  Chowniufir  v.  Cox,  1 
Rand.  311:  Rogrers  v.  Marshall.  4  Leiffh  436:  Gibson 
V.  Jones,  5  LeifiTh  874;  Kinfir  v.  Ashley,  5  Leiffh  413; 
Miller  V.  Argyle,  6  Leisrh  4fl7,  470;  Beale  v.  Seiveley, 
8  LeifiTh  075;  Wilklns  v.  Gordon.  11  Leisrh  566;  Bank 
v.  Hupn.  lOGratt.  68,  58;  foot-note  to  Miller  v.  Tre- 
vilian,  2  Rob.  1;  Peers  v.  Harnett,  18  Gratt  416; 
Faulkner  v.  Davis,  18  Gratt  661.  668.  and  foot-note: 
foot-note  to  Hoffan  v.  Duke,  20  Gratt  244;  foot-note  to 
Shurtz  V.  Johnson.  28  Gratt  660;  Horton  v.  Bond,  28 
Gratt  886:  Schultz  v.  Hansbrouffh,  38  Gratt  576; 
Muller  V.  Stone.  84  Va.  837.  6  S.  E.  Rep.  823;  Alexan- 
der v.  Howe,  86  Va.  808.  7  S.  £.  Rep.  248;  Keacry  v. 
Trout  86  Va.  399,  7  S.  E.  Rep.  829;  Morriss  v.  Vlriflnia 
State  Ins.  Co.,  90  Va.  873, 18  S.  E.  Rep.  843;  Spencer  v. 
Lee.  19  W.  Va.  188.194:  Klnports  v.  Rawson,  89  W.  Va. 
497.  8  S.E.  Rep.  90;  Hartman  v.  Evans,  88  W.  Va.  679. 18 
S.  E.  Rep.  814.  The  principal  case  was  distinguished 
in  Thompson  v.  Jackson,  8  Rand.  609.  Further,  if  a 
sale  be  made  by  the  trustee  while  such  impedi- 
ments are  resting  on  the  property,  any  one  havinsr  a 
substantial  interest,  when  not  in  default  himself, 
may  apply  to  a  court  of  equity  to  have  the  sale  set 
aside.  Spencer  v.  Lee,  19  W.  Va.  188,  citinsr  princi- 
pal case;  Rossett  v.  Fisher,  11  Gratt  498:  Wilklns  v. 
Gordon.  11  Lelarh  647:  Miller  v.  Aryyle,  6  Leiarh  460: 
Quarles  v.  Lacy,  4  Munf.  881:  Gay  v.  Hancock,  1 
Rand.  78;  Chowninar  v.  Cox,  1  Rand.  306:  s.  c  ,  SLeig'h 
6&t;  Gibson  v.  Jones,  6  Leiffh  870;  Norman  v.  Hill,  2 
Pat  &  H.  676. 

See  further,  on  this  subject,  Gay  v.  Hancock,  1 
Rand.  72;  Gibson  v.  Jones,  6  Leiffh  370,  ^Xi6.  foot-note: 
Bryan  v.  Stump,  8  Gratt  241,  and  foot-note:  Rossett 
V.  Fisher.  11  Gratt  492,  and  foot-note:  monographic 
note  on  "Injunctions"  appended  to  Claytor  v. 
Anthony.  16  Gratt  518;  monosrraphic  note  on  "Deeds 
of  Trust"  appended  to  Cadwallader  v.  Mason, 
Wythe  188. 

Chancery  Practice— Decree  for  Sale— Cloud  on  Title. 
—A  fortiori^  a  court  having-  full  possession  of  the 
subject  in  a  pending  suit  should  not  decree  sale 
until  every  Impediment  to  a  fair  sale  by  its  aid  is 
removed  as  far  as  practicable.  See  Horton  v. 
Bond.  28  Gratt  886:  Peers  v.  Barnett  18  Gratt  416: 
White  V.  Mech.,  etc.,  Ass'n,  22  Gratt  248:  King  v. 
Ashley,  6  Leiffh  418;  Alexander  v.  Howe.  86  Va.  202. 
7  S.  E.  Rep.  248.  citing  the  principal  case. 

See  f nrXher,  foot-note  to  Rossett  v.  Fisher,  11  Gratt 
<492.  and  monographic  not^  on  "Judicial  Sales"  ap- 
pended to  Walker  v.  Pa^e,  21  Gratt  636. 


chaser  in  possession.  The  decree  however 
was  reversed  on  appeal;  and  the  Chancellor 
directed  Bull  to  be  reinstated  in  his  posses- 
sion: from  which  decree,  an  appeal  was 
taken,  which  appeal  was  pending*,  when 
this  bill  was  filed.  In  this  state,  and  while 
the  widow  of  the  purchaser,  under  the  de- 
cree of  foreclosure,  was  in  possession.  Bull 
executed  a  deed  of  trust  on  the  same  lands, 
to  secure  a  debt  due  to  one  Morris;  the  in- 
terest in  which  deed,  Morris  assigned  to 
Tidball  and  M'Cormick  and  for  their  benefit, 
the  trustee  was  about  to  sell  the  land  under 
the  deed  of  trust.  The  interference  of  a 
court  of  equity  was  asked,  to  prevent  a  sale, 
because  the  land  would,  not  sell  for  its 
value,  while  a  suit  pended,  affecting  its 
title. 

The  Chancellor  refused  the  injunction, 
because  all  parties  to  the  deed  had  con- 
tracted with  full  knowledge  of  the  facts; 
and  the  short  time  fixed  for  the  sale  by  the 
deed,  excluded  the  idea,  that  any  one 
thought  the  doubts  as  to  the  title  weie  to 
be  cleared  up,  before  the  sale.  The  injunc- 
tion however  was  granted  by  a  Judge  of 
the  court  of  appeals. 

131  *The    injunction    was  dissolved,  on 
replication   to  the  answers  of  Tidball 

and  M'Cormick;  and  they  appealed. 

ROANE,  Judge.  This  is  a  bill  brought 
by  the  appellants,  against  the  appellees,  and 
their  trustees,  constituted  by  deed  of  trust, 
under  which  they  claim,  of  9th  March  1819. 
Its  object  is,  to  restrain  the  latter  from 
selling  the  land  conveyed  in  t^ust,  until,  by 
the  aid  of  a  court  of  equity,  the  title  to  the 
said  land  should  be  clearly  settled,  so  that 
a  fair  sale  of  it  may  take  place  for  an 
adequate  price.  That  this  could  not  prob- 
ably be  the  case  at  present,  is  manifest, 
not  only  from  what  appears  of  record  in  the 
cause,  but  also  from  the  admissions  of  the 
appellees  themselves.  They  have  urged  in 
their  answer  as  a  reason,  for  a  speedy  sale 
of  the  premises,  that  if  that  sale  should  be 
delayed,  their  lien  upon  the  land  might  in 
event  be  lost.  Other  purchasers  (reasoning 
as  they  do,)  would  therefore  give  but  a 
very  inadequate  price  for  the  land,  pending 
the  suits  which  affect  the  title;  and  the 
interest  of  all  parties  mi^rht  be  materially 
injured,  by  proceeding  to  sell  under  the 
present  circumstances. 

It  is  urged  as  a  reason  why  the  court 
should  not  interfere,  that  the  grantor.  Bull, 
was  fully  apprised  of  these  suits,  and  doubts 
about  the  title,  when  he  made  the  deed; 
that  he  authorised  a  sale  by  the  trustee  in 
so  short  a  time,  that  he  could  not  have  con- 
templated a  previous  settlement  of  the  title, 
by  a  court  of  equity;  and,  that  he  had 
power  to  direct  a  sale  by  his  trustee,  of  his 
interest  in  the  land,  notwithstanding  the 
existence  of  the  doubts  aforesaid.  If  the 
words  of  the  deed  were  so  clear  and  explicit 
to  this  last  point,  as  to  admit  of  no  doubt 
that  such  was  his  intention ;  if  no  persons 
but  Bull  himself  were  claimants  before  the 
court;  and  if  on  the  other  hand,  the  appel- 
lees were  under  no  necessity  to  ask  the  as- 
sistance of  a  court  of  equity  in  relation  to 
their  right,  we  will  not  say  (for  we 
mean   not     to  decide   the  question,) 

132  *how   far   the   declared   will    of    the 
grantor,  in  such  circumstances,  should 
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be  allowed  to  prevail.  Such  however  is  not 
the  case  before  us.  The  terms  of  the  deed 
as  to  the  first  point  are  not  so  clear  and 
imperious,  as  to  exclude  the  interference  of 
a  court  of  equity :  the  general  words  therein, 
which  on  this  point  are  relied  upon,  on  the 
part  of  the  appellees,  are  to  be  found  in 
most  deeds.  The  appellees,  themselves,  not 
having  the  legal  title  to  the  lands  in  ques- 
tion, are  as  to  it,  in  the  situation  of  sub- 
sequent mortgagees,  and  under  the 
circumstances  of  this  case,  a  court  of  equity 
ought  not  to  permit  a  sale  until  the  other 
claims  are  adjusted :  and  the  appellants  are 
not  only,  also  bona  fide  creditors  of  Bull, 
but  have  an  interest  under  his  will,  in 
causing  the  premises  in  question  to  sell  for 
their  full  value;  by  augmenting  the  sur- 
plus arising  from  this  sale  for  the  payment 
of  the  debts  due  to  Nourse,  under  the  terms 
of  the  will:  they  proportionably  increase 
that  residuary  interest,  which  the  will  has 
subjected  to  the  payment  of  their  claim.  It 
is  only  necessary  for  the  court  to  decide 
the  case  which  is  actually  befote  it.  It  is 
not  necessary  to  decide  upon  the  stronger 
case  to  which  we  have  just  alluded.  We 
have  no  hesitation,  however,  in  repeating 
the  sentiments  which  have  fallen  from  this 
bench ;  that  a  trustee,  in  a  deed  of  trust,  is 
to  be  considered  the  agent  of  both  parties ; 
that  he  ought  to  act  impartially  between 
them ;  that  he  ought  to  disregard  the  sugges- 
tions of  either  party  inconsistent  with  that 
duty ;  and  has  in  general,  no  greater  powers, 
touching  his  trust,  than  a  commissioner  of 
a  court  of  equity.  We  will  add,  that  he 
may,  of  his  own  motion,  apply  to  a  court 
of  equity  to  remove  impediments  to  a  fair 
execution  of  his  trust :  as  also,  if  neces- 
sary, to  adjust  the  actual  sum,  which  ought 
to  be  raised  by  the  sale.  If  he  should  &il 
however  to  do  this,  the  party  injured  by  his 
default,  has  an  unquestionable  right  to  do  it. 
These  principles  apply  with  peculiar  force 
to  the  actual  case  before  us.  The  party,  in 
this  case,  has  enacted  no  imperious 
133  law  (if  *we  may  so  express  our- 
selves, )  ousting  the  jurisdiction  of  a 
court  of  equity.  That  jurisdiction,  there- 
fore, exists  in  full  force,  on  its  ordinary 
principles,  in  relation  to  it.  It  is  not  the 
grantor  himself  who  is  to  be  afifected,  but  a 
meritorious  creditor;  one  equally  entitled  to 
the  atd  of  a  court  of  equity,  with  the  ap- 
pellees themselves.  That  court  delights  to 
pay  all  creditors,  and  will  not  reject  the  just 
claims  of  any.  Those  claims  cannot  be 
paid,  unless  the  fund  in  question,  should 
be  made  to  sell  for  its  full  value ;  and  that 
cannot  be  done  without  the  interposition, 
that  is  now  prayed. 

The  analogy  between  this  case,  and  the 
ordinary  one  of  a  subsequent  mortgagee  or 
incumbrancer,  coming  into  a  court  of  equity 
to  secure  his  debt,  is  apt  and  clear:  and  it 
will  lose  none  of  its  force,  wtien  the  appli- 
cation is  made  to  a  summary  tribunal 
created  by  the  mere  act  of  the  parties. 

In  the  ordinary  case,  the  party  coming 
into  equity,  must  convene  all  the  necessary 
parties,  for  the  purpose  of  ascertaining  the 
amount  of  the  previous  incumbrances,  and 
is  entitled  to  make  the  most  of  the  fund  for 
his  and  their  benefit,  by  removing  all  the 
impediments  to  a  fair  sale  of  the  premises. 


Compared  to  these  objects,  a  little  delay  is 
deemed  of  no  account  in  a  court  of  equity. 
Under  the  influence  of  these  principles,  the 
court  is  of  opinion,  that  the  decree  of  the 
court  of  Chancery  dissolving  the  injunction 
is  erroneous.  It  is  therefore  to  be  reversed 
with  costs,  the  injunction  reinstated,  and 
the  cause  remanded  to  be  finally  proceeded 
in,  pursuant  to  the  principles  of  this  de- 
cree. 
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*Cole  V.  Fenwick.* 


November,  1830. 

Porthcomins:  Bonds— Judgment  on— Equitable  Relief.'*-— 

Jadffment  on  a  forthcomlnfir  bond,  onfht  not  to  be 
relieved  against,  in  equity,  because  the  bond  wa^s 
forfeited,  by  a  slave  bavinfir  run  away,  who  by  the 
condition,  was  to  be  forthcominfir. 

Cole  stated,  in  a  bill  filed  in  the  Chan- 
cery court  of  Richmond,  that  he  as  surety 
for  one  Buck,  together  with  Buck,  entered 
into  a  forthcoming  bond  to  Fenwick,  (who 
sued  for  the  benefit  of  Williams,)  with  con- 
dition, to  deliver  ten  negro  men  mentioned 
in  the  condition,  to  the  sheriff  of  Chester- 
field :  an  execution  by  Buck  for  Williams, 
had  been  previously  levied  on  these  slaves. 
The  slaves  were  delivered  according  to  the 
condition,  except  one,  who  had  run  away, 
and  could  not  therefore  be  had.  When  the 
slaves  present  were  about  to  be  sold.  Mills 
exhibited  a  deed  of  trust  from  Buck  to  Tay- 
lor, prior  to  the  commencement  of  Fen- 
wick's  action,  including  all  the  slaves  on 
which  execution  had  been  levied.  Mills 
forbad  the  sale  of  the  property  present,  and 
of  the  absent  slave :  and  no  one  indemnify- 
ing the  sheriff,  although  the  plaintiff's  at- 
torney had  notice  of  the  tihie  and  place  of 
sale,  and  was  requested  by  the  sheriff  to 
attend,  the  property  was  restored.  The 
forthcoming  bond  was  returned  forfeited 
as  to  Peter,  the  negro  who  had  run  away; 
Cole  tendered  another  slave  in  his  place, 
alleged  to  be  of  greater  value.  Judgment 
however   was   rendered  on  the  forthcoming 


♦This  case  bein?  arsrued  before  the  appointment 
of  a  Reporter,  no  arguments  of  couasel  canbe  ffiven. 
—Edition  1821. 

tForthcomlnff  Bonds— Judfoicnt  on— Bqaiteble  Re- 
lief.—See  monofirraphic  note  on  "Statutory  Bonds" 
appended  to  Ooolsby  v.  Strother,  21  Gratt.  107: 
monographic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton,  7  GratU  425. 

Seme  — Sheriffs  Return  — Coocluslvenese  ol.— In 
Adler  V.  Green.  18  W.  Va.  906,  it  1?  said:  'The  uni- 
form practice  in  Virginia  has  been  to  contradict  the 
sheriff's  return  of  'forfeited'  upon  forthcoming 
bonds,  as  illustrated  in  a  number  of  cases  in  the 
Virg-inia  reports,  without  even  a  suggestion  being 
made  in  any  of  those  cases,  that  the  sheriff's  return 
was  conclusive  of  the  forfeiture.  McKinster  v. 
Garrott,  3  Rand.  &54:  Bernard  v.  Scott's  Adm'r,  3 
Rand.  522;  Pleasants  v.  Lewis,  1  Wash.  27S:  Nico- 
las V.  Fletcher.  1  Wash.  880:  Burke  v.  Licvy's  Ex'or. 
1  Rand.  1 ;  Jones  v.  Raine,  4  Rand.  886:  Cole  r.  Fen- 
wick, Gilm.  184.  I  am  of  opinion  therefore,  that  a 
sheriff's  return  upon  a  forthcoming  bond  is  not  con- 
clusive, but  only  prima  facie." 

See  further,  on  this  subject,  cases  collected  in 
monographic  note  on  "Statutory  Bonds'*  appended 
to  Goolsby  v.  Strother.  21  Gratt  107. 

Indemnlfylns:  Bonds— Failure  of  Officer  to  Reqnire— 
Effect— The  indemnifying  bond  law  was  made  for 
the  ease  of  the  officer,  and  exonerates  him.  to  a 
certain  extent,  from  his  common-law  Uability  in 
case  of  illeg'al  seizures,  and  from  the  measures  pre- 
viously necessary  to  be  resorted  to,  to  ascertain  the 
title  to  the  property.  But  if  the  bond  be  not  duly 
required  by  him,  his  common-law  liability  Is  sup- 
posed to  continue.  Davis  v.  Com.,  18  Gratt.  148,  cit- 
ing the  principal  case,  and  Stone  v.  Pointer.  5Munf. 
290.  See  principal  case  also  cited  in  Adler  v.  Green. 
18  W.  Va.  212. 
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bond,  and  in  that  state,    Cole  obtained  his 
injunction.      Fen  wick   and     Williams    an- 
swered, but  set  forth  nothing  varying* 

135  the  equity  of  the  case:  on  *a  hearing, 
the  Chancellor  dissolved   the  injunc- 
tion :  and  Cole  appealed. 

COALTBK,  Judge.  I  am  of  opinion,  that 
after  the  various  decisions  in  this  court  on 
that  subject,  it  no  longer  remains  a  ques- 
tion, but  that  a  failure  to  deliver  any  part 
of  the  property  mentioned  in  a  forthcoming 
bond,  is  a  forfeiture  of  the  bond ;  unless  in- 
deed, such  failure  shall  be  occasioned  by 
the  act  of  God,  or  destruction  of  the  prop- 
erty by  inevitable  accident,  concerning 
which,  I  at  present,  give  no  opinion. 

On  the  other  h^nd,  it  is  well  established 
I  think  in  the  case  of  Pleasants  v.  Lewis, 
1  Wash.  273,  that  where  a  part  of  the  prop- 
erty is  delivered,  the  sheriff  is  bound  to 
receive  the  same,  and  to  proceed  therewith, 
in  the  same  manner,  as  if  the  whole  had 
been  delivered ;  and  that  the  avails  thereof, 
on  a  sale  made  by  him,  shall  be  applied,  in 
whole  or  in  part  discharge  of  the  ezecu* 
tion,  as  the  case  may  be :  and  if  the  latter, 
that  the  award  of  execution  in  the  bond, 
should  be  limited  to  the  balance  then  ap- 
pearing due  on  the  execution. 

I  am  further  of  opinion,  that  had  the  ap- 
pellee Fenwick  been  present  on  the  day  of 
sale,  he  would  not  have  been  bound  to  in- 
crease those  avails,  and  to  put  himself  in 
jeopardy,  by  giving  an  indemnifying  bond 
against  the  deed  of  trust,  which  was  exhib- 
ited to  prevent  the  sale,  even  if  it  had  been 
stated  by  his  debtor  or  the  security  in  the 
delivery  bond,  that  the  deed  was  fraudulent 
or  that  the  debt  had  been  paid:  he  had  a 
right,  even  in  that  case,  to  stand  on  the 
forfeiture  of  the  bond,  leaving  it  to  the 
sheriff  and  the  surety  to  take  such  steps  as 
beh(X>ved  them,  in  relation  to  the  property 
thus  under  execution.  Should  he  interfere, 
and  by  giving  bond,  procure  a  sale  of  the 
property  as  if  unincumbered,  and  be  after- 
wards cast  in  a  suit  by  the  trustees,  he 
might  ultimately  lose  his  debt.  Whereas, 
had  all  the  property  been  delivered,  he 
might   have   elected   to  indemnify  or 

136  not,    or  to    sell,  subject  *to  the  deed, 
and  in  either  event,  be  intitled  to  his 

second  execution,  when  the  proceedings  on 
the  first  were  at  an  end.  The  forfeiture  of 
the  bond  though,  discharges  the  first  judg- 
ment, and  were  he  to  be  obliged  to  in- 
demnify, and  afterwards  be  cast  by  the 
trustees,  so  as,  in  effect,  to  receive  but 
little,  or  perhaps  no  part  of  his  debt,  he 
could  not  re-issue  his  execution,  either  on 
the  original  judgment,  or  on  the  delivery 
bond ;  and  if  he  could,  other  creditors  may, 
during  this  delay,  have  swept  off  the  prop- 
erty of  his  debtor. 

All  this  mischief,  would  result  not  by 
reason  of  any  default  in  him,  but  by  the 
fault  or  misfortune  of  the  other  party  in 
forfeiting  his  bond.  If  then,  he  would  not 
be  bound  to  indemnify,  in  the  case  sup- 
posed, a  fortiori  he  would  not,  if  the  deed 
of  trust  was  bona  fide,  and  the  debts  thereby 
secured  really  due,  which  seems  to  be  the 
case  admitted  by  the  bill :  in  fact,  it  seems 
there  was  no  dispute  about  the  right  of 
property.  It  was  Buck's,  subject  to  a  deed 
to   secure  debts,  about  which  there  appears 


no  dispute.  Why  the  property  was  not  sold 
subject  to  the  incumbrance,  if  that  could 
be  done,  if  undisputed,  or  if  disputed  why 
the  sheriff  did  not  at  the  instance  of  the 
surety,  file  a  bill  to  have  this  matter  deter- 
mined, and  a  fair  sale  of  the  property,  does 
not  appear.  It  may  have  been  because  the 
appellant  was  satisfied,  that  nothing  could 
be  made  out  of  that  property  towards  satis- 
fying the  appellee's  debt;  or  he  and  the 
sheriff  may  have  thought,  although  no 
notice  was  given,  or  bond  demanded,  that 
the  property  might  be  restored  in  this  case, 
in  the  same  manner,  as  if  it  had  all  been 
delivered,  notice  given,  and  bond  required, 
and  that  thereby,  the  loss  if  any,  would  fall 
on  the  appellee. 

If  the  sheriff  was  in  fault  in  restoring  the 
property,  in  relation  to  which  however 
the  bill  imputes  no  blame  to  him ;  and  if  the 
appellant  has  been  injured  thereby,  it  is  so 
far  from  being  an  injury  arising  from 
the  fault  of  the  appellee,  that  it  seems 
to    be   one   which    took  place,  if    not 

137  *by    the   connivance,    at  least   by  the 
tacit  assent  of  the  appellant  himself. 

But  whether  the  sheriff  has  subjected  him- 
self to  his  action  or  not,  is  not  now  to  be  set- 
tled. Suffice  it,  that  be  that  as  it  may,  the 
appellee  cannot,  on  this  ground,  be  dela3'ed 
in  recovering  his  just  debt,  and  enforcing  his 
legal  remedy.  But  it  is  said,  that  the  bond 
has  been  forfeited  in  consequence  of  inevi- 
table accident,  sLnd  consequently  this  court 
must  relieve.  But  how  can  this  court  save 
the  forfeiture,  if  the  court  where  the  bond 
was  to  become  a  judgment,  in  discharge 
too  of  a  precedent  judgment,  could  not? 
Say  that  it  was  an  accident  without  the 
control  of  the  party,  and  that  the  appellant 
and  appellee  are  both  innocent ;  but  if  a 
loss  is  to  accrue,  who  ought  to  bear  it?  He 
who  encountered  the  risk  of  taking  the 
property  from  the  custody  of  the  law,  or  he 
who  had  no  agency  in  producing  the  acci- 
dent? And  if  either  party  is  obliged  to 
look  to  the  ability  of  Buck  to  do  justice,, 
who  ought  that  to  be?  he  who  trusted 
most,  or  he  who  trusted  not?  But  if  they 
stood  equal,  then  he  who  has  the  law  on 
his  side,  and  especially  if  he  is  defendant, 
must  prevail.  I  think,  therefore,  the  de- 
cree must  be  affirmed. 

ROANE,  Judge.  This  is  a  bill  brought 
by  the  appellant  against  the  appellee,  and 
William  C.  Williams,  for  whose  benefit  the 
appellee  obtained  a  judgment  upon  the 
forthcoming  bond  in  the  proceedings  men- 
tioned. It  is  brought  by  the  appellant  as 
the  surety  thereto;  and  to  be  relieved 
against  the  effect  of  the  said  judgment; 
and  it  is  brought  only  against  the  creditors, 
omitting  the  sheriff,  by  whose  acts,  taken 
in  conjunction  with  the  default  of  the  ap-^ 
pellant  himself,  the  injury  complained  of 
was  produced.  It  is  brought  against  a 
creditor  who  is  entirely  free  from  any  kind 
of  misconduct ;  who  remained  quiet  during 
the  whole   progress  of  the  execution, 

138  and  *in  whose    favour   the   judgment 
now    complained    of,  followed,  as  the 

regular  consequence  of  the  default  of  the 
appellant.  The  particular  ground  of  relief 
set  up  by  the  appellant  is,  that  the  slave 
Peter,  who  was  not  produced  on  the  day 
appointed  for   the  sale,  was  absent  through. 
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no  default  of  the  appellants,  and,  if  pro- 
duced, was  not  as  is  alleged,  liable  to  the 
execution,  and  could  not  consequently,  as 
is  further  alleged,  have  been  sold  to  satisfy 
it. 

The  variety  of  these  allegations  will  be 
inquired  into;  but  I  will  first  take  a  brief 
view,  on  general  principles,  of  the  liabili- 
ties of  the  respective  parties. 

As  to  the  creditor,  I  take  it  to  be  clear 
law,  that  he  is  not  bound  to  do  any  thing 
but  sue  out  his  execution ;  unless  indeed  he 
is  duly  required  to  give  the  indemnity  bond 
provided  by  our  statute,  which  he  may  give 
or  not,  at  his  election.  He  is,  with  this 
exception,  at  liberty  to  remain  neutral;  and 
the  sheriff  is  to  take  his  own  measures  in 
relation  to  any  difificulties  which  may  arise, 
respecting  the  title  of  the  goods  taken  in 
execution.  This  doctrine,  to  be  found 
every  where,  is  strongly  admitted  by  this 
court  in  the  case  of  Baird  v.  Rice,  (a)  In 
that  case,  the  creditor  was  made  liable,  be- 
cause and  only  because  he  volunteered 
himself  into  the  business,  and  in  effect 
released  the  property  which  had  been  taken 
in  execution.  The  exception  admitted  in 
that  case  proves  the  general  doctrine  to  be, 
as  I  have  stated ;  as  also  does  the  general 
tenor  of  the  terms  of  the  decision  itself. 

With  respect  to  the  parties  to  the  forth- 
coming bond,  the  property  is  at  their  risk, 
and  they  undertake,  that  it  shall  be  deliv- 
ered. In  case  of  a  non-delivery  of  any  part 
of  such  property,  the  bond  is  considered 
forfeited;  it  is  to  have  the  force  of  a  judg- 
ment by  the  terms  of  the  act,  and  an  execu- 
tion is  to  gch  for  the  whole.  It  is  true 
139  indeed,  *that  the  sheriff  may  sell  the 
part  delivered,  and  credit  the  amount 
thereof  on  the  execution,  (b)  But  subject 
to  that  exception,  the  parties  to  the  bond 
are  to  submit  to  the  judgment,  unless 
there  be  some  particular  circumstances  in 
their  case,  to  be  relied  on,  for  their  relief, 
other  than  that  of  the  mere  non -deli very  of 
the  property.  To  go  into  the  circum- 
stances, which  prevented  the  delivery  of 
the  property,  would  throw  upon  the  creditor 
an  enquiry  to  which  he  is  an  utter  stranger, 
and  repeal  that  provision  of  the  act  which 
says  the  property  restored  under  the  forth- 
coming bond  is  to  be  at  the  risk  of  the 
seller. 

As  to  the  responsibility  of  the  sheriff, 
he  acts  at  his  peril,  respecting  the  title  of 
the  goods  seized;  and  it  is  said (c)  that  in- 
conveniences would  ensue,  if  this  were  not 
the  case ;  and  acting  at  his  peril,  the  general 
principles  of  law  afford  him  various  means 

(d)  of  ascertaining  in  whom  the  title  is. 
An  act  on  the  subject  of  indemnity  bonds 
was  made  for  the  case  of  the  sheriff,  and 
exonerates  him  from  his  common  law  re- 
sponsibility, in  all  cases,  in  which  the  bonds 
required  by  the  act  is  given ;  but  where 
that  is  not  required  by  him,  the  common 
law  responsibility  is    supposed  to  continue. 

(e)  It  is  however  unimportant  in  this  case, 
whether  that  common  law  responsibility 
continues    or  not.     The   sheriff  omitted   to 

(a)  1  Call,  p.  19. 

(b)  I  Wash.  274.  Pleasants  v.  Lewis. 

(c)  I  Burr  83,  Cooper,  &c.  v.  Chltty. 

(d)  Ibtd. 

<e)  5  M.  290,  Stone  v.  Pointer. 


take  any  measures  respecting  the  sale  of 
the  slaves  in  question.  There  is  no  pre- 
tence to  say,  that  this  inquiry  should  not 
be  made  by  him,  in  relation  to  property 
delivered  up,  under  a  forthcoming  bond. 
The  sheriff's  lien  on  it  is  not  lost  by  the 
temporary  delivery  to  the  owner (f)  which 
is  only  considered  an  exception  oat  of  it; 
he   may  as  in  other  cases,  return  the 

140  property    until  *the  question    of    the 
title  is  fully  settled ;  and  in  case  of  a 

dispute,  is,  at  his  own  peril  to  do  it. 

It  is  readily  admitted,  that  though  our 
act  gives  to  a  forfeited  forthcoming  bond 
the  force  of  a  judgment,  that  judgment 
may,  under  some  circumstances,  be  relieved 
against.  In  the  case  o^Lusk  v.  Ramsay 
(g)  the  property  was  in  effect  deliverea  up, 
by  being  already  in  the  hands  of  the  sheriff, 
or  if  not  so  considered,  the  non -deli  very  was 
entirely  owing  to  the  officer.  It  would 
have  been  outrageous  not  to  have  relieved 
in  that  case.  In  that  case,  the  surety  stood 
contrasted  with  the  present  appellant  in 
this  strong  circumstance,  that  he  had  com- 
mitted no  default  whatever.  I  lay  down 
the  broad  proposition,  however,  that  such 
judgment  is  not  to  be  relieved  against  on 
the  single  ground,  that  it  flowed  from  a 
non-delivery  of  a  part  only  of  the  property, 
however  minute.  In  that  case,  the  judg- 
ment (under  an  act,)  is  to  be  considered  as 
analogous  to  a  covenant,  secured  by  a  sum 
agreed  on,  as  stipulated  damages,  against 
which,  equity  will  not  relieve,  on  general 
principles,  (h)  Nor  ought  such  a  judgment 
to  be  relieved  against,  in  prejudice  of  an 
innocent  creditor,  on  the  ground  that  a  due 
degree  of  diligence  on  the  part  of  the  officer, 
might  have  prevented  a  rendition :  in  that 
case  the  creditor  who  has  the  law  on  his 
side  will  hold  it,  and  the  obligor  or  his 
surety,  have  his  redress  over,  again^  the 
defaulting  officer. 

In  the  case  before  us,  while  the  appellant 
is  in  default  in  not  having  complied  with 
the  condition  of  his  bond,  the  appellee's 
conduct  is  entirely  faultless.  It  is  entirely 
unimportant,  whether  he  knew  of  the  al- 
leged incumbrance  or  not.  Knowing  it  or 
not  knowing  it,  he  had  a  right  to  lay  by 
and  permit  the  sheriff  to  struggle  with  the 
difficulty.  It  was  no  concern  of  his,  unless 
he  was  duly  notified  of  the  claim,  and  duly 
required  to  give  an  indemnity  bond  un- 
der  our   act.      No    such    notice    was 

141  *given  nor  requisition  made.  It  is 
true  the  sheriff  states,  that  his  attor- 
ney was  notified  of  the  time  and  place  of 
sale ;  but  that  falls  far  short  of  imposing 
on  him  an  obligation,  to  give  the  bond,  or 
take  any  measures  whatever  in  relation  to 
the  subject.  On  the  other  hand  the  appel- 
lee swears,  that  he  had  no  knowledge  that 
the  deed  of  trust  embraced  the  property  in 
question,  or  the  amount  of  debts  it  was 
intended  to  secure.  That  deed  is  not  in  this 
record  nor  is  shewn  to  have  been  recorded: 
there  was  then  no  means  whereby  the  ap- 
pellee (even  had  it  been  his  property)  could 
have  informed  himself  as  to  the  existence 
of  this  fact.  He  is  therefore  perfectly  free 
from    blame  in  this  business,  and    besides 


(f)  S  Munf.  417.  Lnsk  v.  Ramsey, 
(fir)  4  Munf.  417. 
(li)  1  PonbL  149. 
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stands   bottomed  upon  a  regular  and   legal 
judgment. 

The  counsel  for  the  appellant  have  taken 
the  bold  ground,  that  this  property  if  it  had 
been  delivered  up,  could  not  have  been  sold 
by  the  sheriff.  Were  this  fact  so,  it  might 
possibly  have  made  a  difference:  but  in 
this,  I  think,  he  is  clearly  mistaken.  Had 
the  sheriff  done  his  duty,  the  deed  of  trust 
might  have  proved  to  have  been  fraudu- 
lent. It  might  have  been  merely  to  secure 
a  trivial,  or  satisfied  debt.  It  might  by  due 
diligence  have  been  cast  aside,  and  the  prop- 
erty left  free,  to  satisfy  the  execution ;  or  if 
the  debt  secured  thereby  was  small,  the  ne- 
groes might  perhaps  have  been  sold,  subject 
to  that  incumbrance.  None  of  these  things, 
were  done  by  the  sheriff,  and  it  may  be  by 
his  misconduct,  that  the  judgment  in  ques- 
tion has  been  rendered.  He  undertook  to 
do  that,  which  he  was  not  authorised  to  do 
under  the  existing  circumstances.  His  con- 
duct therefore,  may  have  been  entirely  ille- 
gal; and  if  any  injury  has  been  done  to  the 
appellant,  that  sheriff  who  acts  at  his  peril, 
and  has  the  means  nf  acting  rightly,  ought 
to  compensate  it.  As  however,  the  sheriff 
is  not  made  a  party  to  this  suit,  the  ap- 
pellee should  not  be  detained  in  court  a 
moment  on  his  account.  He  is  entirely 
distinct   from   the  sheriff  in  this  business; 

and  his  case   entitles   him  to  a  decree 
142      *of  dismissal:  and  the  opinion  of  the 

court  is,    that   the   decree  dismissing 
the  bill  should  be  afifirmed. 


Hallam  v.  Jones. 

December,  1820. 

Attachments— Statute— AppHcatlon.*— The  12tli  sec- 
tion, ch.  128,  1  Rev.  Code,  allowing  any  person  to 
interplead  in  atuchments,  without  bail,  applies, 
only  to  attachments  for  debu,  and  not  for  rent. 

Edward  Hallam  procured  a  warrant  of 
attachment,  against  certain  goods  of 
John  M'Pherson,  for  rent.  The  defendant 
not  appearing  to  replevy  the  goods,  Hallam 
moved  the  Hustings  court  of  Richmond  (to 
which  the  warrant  was  returnable)  for  judg- 
ment. The  court  gave  judgment,  and  gave 
a  day  to  Jones  and  Winston  ( with  whom  the 
officer  stored  the  goods,  and  who  claimed 
title  to  them)  to  interplead.  M'Pherson  at 
another  day,  moved  the  court,  to  set  aside 
the  judgment;  which  motion  was  overruled 
and  the  cause  continued,  on  the  motion  of 
Jones  and  Winston ;  who  at  the  next  term 
filed  a  special  plea,  which  was  afterwards 
withdrawn :  the  defendant  allowed  to  plead 
any  matter  he  legally  might;  and  the  cause 
continued.  At  the  next  term,  Jones  and 
Winston  moved  for  leave  to  interplead,  which 
was  refused;  the  plaintiff  had  judgment, 
and  the  effects  attached  were  ordered  to  be 
sold.  Jones  and  Winston  excepted  to  the 
opinion  of  the  Hustings  court,  refusing  per- 
mission to  plead  that  the  property  was  theirs : 
and  appealed  to  the  Superior  court  of  law  for 

*Attachmentft— statute— Application.— It  has  been 
decided  in  Hallam  v.  Jones,  Oilm,  142.  that  theg'eneral 
laws  relating  to  attachments  asrainst  absconding 
debtors,  do  not  extend  to  attachments  for  rent,  not- 
withstanding the  firenerality  of  the  words  "all  at- 
tachments."   Bedford  v.  Winston,  8  Rand.  166. 

See  generally,  on  the  subject  of  attachments, 
monographic  note  on  "Attachments"  appended  to 
Lancaster  v.  Wilson,  27  Gratt.  624. 


Henrico  county.     That  court   reversed  the 
judgment  of  the  court  of  Hustings,  on  the 

exception;  and  Hallam  appealed. 
143  ♦ROANE,    Judge.*    The  court  is  of 

opinion,  that  notwithstanding  the  gen- 
erality of  the  expression  *  'all  attachments*" 
(a)  these  terms  do  not  extend  to  attach- 
ments for  rent,  like  the  one  before  us. 
This  is  evident  not  only  from  a  recur- 
rence to  the  several  acts  from  which 
that  act  is  complied,  and  which  make  that 
construction  inadmissible,  but  also  from 
the  13th  section  immediately  following.  In 
that  section, the  phrase  is  limited  by  the  ex- ^ 
pression  ''such  attachment,'*  therein  used, 
to  attachments  for  debt  only ;  as  is  evident 
from  the  general  provisions  to  the  section 
aforesaid ;  which  provisions  apply,  only  to 
attachments  of  the  latter  character. 

On  these  grounds,  the  court  reverses  the 
judgment  of  the  Superior  court  with  costs ; 
and  affirms  that  of  the  court  of  Hustings. 


Griffith  V.  Fanny. t 

December.  1820. 

Rlffht  to  Freedom— Law  Oovemtns:— Case  at  Bar.— A 

neffro  held  in  servitude  in  Ohio,  under  a  deed  ex- 
ecuted in  Virginia  to  a  citizen  of  Virginia,  is  en- 
titled to  freedom  by  the  Constitution  of  Ohio. 

Fanny  sued  Griffith,  in  forma  pau- 
peris, for  her  freedom,  in  the  Superior  court 
of  law  for  Wood  county.  The  defendant 
pleaded  "not  guilty,"  and  specially,  that 
Fanny  was  his  slave. 

At  the  trial,  the  Jury  found  by  a  special 
verdict,  that  Fanny  was  the  slave  of  one 
Kincheloe,  until  a  short  time  before  the  23d 
August  1816.  Sometimes  in  that  month, 
he  sold  her  to  William  Skinner,  a 
144  citizen,  resident  in  the  *state  of  Ohio. 
In  conformity  with  the  sale,  Kincheloe 
delivered  possession  to  Skinner  at  Marietta 
in  Ohio,  and  received  the  purchase  money. 
Griffith  was  present  at  this  sale;  and  on 
the  23d  August  1816,  Kincheloe  executed  a 
bill  of  sale  for  Fanny,  to  Griffith,  which 
bill  was  delivered  to  Skinner.  This  bill 
was  an  absolute  sale  of  Fanny  from  Kinche- 
loe to  Griffith,  who  was  at  the  time,  and 
continued  to  be,  a  citizen  of  Virginia.  The 
agreement  to  have  a  bill  of  sale  executed 
to  Griffith,  was  between  him  and  Skinner, 
for  Kincheloe  was  no  party  to  their  contract, 
though  he  executed  the  deed.  At  the  time 
of  its  execution.  Skinner  stated  to  Kinche- 
loe, that  he  wished  the  bill  of  sale  to  be  to 
Griffith,  because  by  the  laws  of  Ohio,  he 
could  not  hold  a  slave  in  his  own  right. 
Fanny  was  at  different  times  seen  at  Skin- 
ner's residence  in  Ohio.  She  was  last  seen 
there,  in  the  spring  of  1818.  About  the  1st 
October  1818,  she  returned  to  Virginia, 
where  she  was  taken  into  the  possession 
of  Griffith,  who  claimed  her  under  the  bill 
of  sale.  The  section  of  the  Constitution  of 
Ohio,  prohibiting  involuntary  servitude 
was  inserted  into  the  verdict.  And  upon 
these  facts,  the  law  of   the    case    was    sub- 


*Cabell  absent. 

(a)  Chap.  12S,  $  12, 1  Rev.  Code. 

tThe  principal  case  was  cited  with  approval  in 
Hunter  v.  Fulcher,  1  Leiffh  181 ;  Foster  v.  Fosters,  10 
Gratt  492. 
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mitted  to  the  court :  which  gave  judgment 
for  the  pauper,  and  Griffith  appealed. 

Hay  for  the  appellant,  insisted,  that  the 
Constitution  and  law  of  Ohio,  were  not  set 
forth  with  sufficient  certainty  to  warrant 
the  judgment ;  and  that  there  should  be  a 
venire  de  novo.  That  it  did  not  appear 
Fanny  made  any  thing  more,  than  a  so- 
journment in  Ohio,  which  did  not  entitle 
her  to  freedom ;  the  Constitution  of  the  U. 
States  prevented  that  effect.  In  a  special 
verdict  nothing  can  be  supplied  by  intend- 
ment, 

Forbes  contra.  The  whole  transaction 
is,  on  its  face,  a  fraud,  intended  to  evade 
the  laws  of  Ohio.  They  are  found  in  the 
words  in  which  they  are  enacted,  and  are 
wholly  repugnant  to  every  claim  of 
145  Griffith.  The  residence  *of  Fanny 
in  Ohio,  by  the  consent  and  con- 
nivance of  Griffith,  dissolved  the  connection 
of  master  and  slave,  and  Fanny  is  free. 

By  the  Court.*    The  Judgment  is  affirmed. 


Carter  v.  Carr. 

December,  1820. 

Writ  of  Riffht— Abatement. t—Tbe  death  of  one  of  tbe 
demandants  in  a  writ  of  rlsrbt  before  trial,  abates 
the  whole  writ 

This  was  a  writ  of  right  brought  by  a 
great  number  of  demandants,  consisting  of 
all  the  children  of  John  Carter  of  Sudley. 
among  whom  were  Elizabeth  Tidball;  all 
the  children  of  Robert  Carter  who  was  a 
son  of  John  ;  and  the  children  of  Edward, 
and  the  grantees  and  devisees  of  Landon 
Carter,  against  Joseph  Carr  the  tenant. 

The  mise  was  joined  on  the  mere  right: 
and  a  Jury  was  sworn  in  conformity  with 
the  statute  to  try  the  mise. 

The  tenant's  counsel  moved  the  court  to 
instruct  the  Jury,  that  the  demandants 
could  not  in  law  recover  on  the  title  pro- 
duced. And  the  court  did  instruct  the  Jury, 
that  the  evidence  of  the  demandants,  if  it 
proved  any  title,  proved  it  belonged  to  some 
of  them  as  tenants  in  common  with  others 
of  the  demandants,  and  that  they  could  not 
recover  in  this  joint  action. 

The  Jury  under  the  instruction    of 
146      the  court  found    that  *the  tenant  had 


*Cabell  absent. 

tWrtt  of  Riff ht— Abatement.— The  death  of  one  of 
the  demandants  In  a  writ  of  rlgrht  before  trial  and 
judgment  abates  the  whole  writ;  and  it  is  of  no 
importance  whether  the  deceased  demandant  left  a 
child  or  not  Dra^o  v.  Stead,  2  Rand.  4M,  on  the 
authority  of  the  principal  case. 

In  Garrard  v.  Henry,  6  Rand.  112.  it  is  said:  'Mat- 
ter in  abatement  is  either  Intrinsic,  appearing-  in 
the  writ,  declaration,  replication,  or  some  pleading 
of  the  plaintiff:  or  It  Is  extrinsic.  For  Intrinsic 
matter,  the  court  will,  ex  officio,  abate  the  suit 
Extrinsic  matter  is  such  as  either  de  facto  abates 
the  suit,  or  such  as  renders  It  abatable.  Of  the 
first  sort.  Is  the  death  of  the  demandant,  or  one  of 
the  several  demandants  In  a  writ  of  right,  pending 
the  action;  and  at  whatever  stag-e  of  the  suit,  this 
fact  comes  to  the  knowledge  of  the  court,  they  will 
abate  the  suit  Carter  v.  Carr.  and  Drago  v.  Stead, 
in  our  books  are  cases  of  this  kind.  But,  the  death 
of  a  party  before  the  commencement  of  a  suit  is  a 
fact  which  does  not  of  Itself,  abate  the  writ  but 
only  falsifies  and  renders  It  abatable  by  plea,  put 
in,  in  due  time,  and  proptr  form.  If  the  defendant 
passing  by  the  fact  of  such  death,  pleads  g-enerally, 
or  as  here,  joins  the  mise  on  the  mere  right  he 
thereby  acknowledges  that  the  party  is  in  life,  and 
forever  precludes  himself  from  taking  advantage 
of  his  death.  In  any  manner  or  form." 


more    mere    right    to    hold,    than    the   de- 
mandant to  demand,  &c. 

The  court  gave  judgment  that  the  tenant 
hold  the  tenement  to  him  and  his  heirs, 
free,  quit  and  discharged  of  the  said  de- 
mandants and  their  heirs,  forever. 

On  the  day  after  judgment  was  given, 
but- before  signing  the  order,  the  death  of 
Elizabeth  Tidball  one  of  the  demandants 
was  suggested  to  have  happened  before  the 
commencement  of  the  term.  The  fact  being 
admitted,  the  demandants'  counsel  insisted 
the  whole  writ  should  abate.  The  court 
decided  the  writ  should  abate  as  to  the  de- 
ceased demandant  only,  and  judgment  was 
entered  against  the  survivors  and  their 
heirs,  but  not  against  Elizabeth  Tidball. 
The  demandants'  counsel  excepted  and  ap- 
pealed. 

The  cause  was  argued  by  Stanard,  Tucker 
and  Gilmer  for  the  appellants,  and  by 
Wickham  for  the  appellee. 

For  the  appellants  it  was  contended. 

That  tenancy  in  common,  at  common  law 
was  pleadable  only  in  abatement,  and  could 
not  be  pleaded  in  bar  or  given  in  evidence 
on  the  general  issue.  For  whatever  defeats 
the  particular  action  but  does  not  conclude 
the  party  for  ever,  should  be  pleaded  in 
abatement,  (a)  Some  things  are  pleadable 
in  bar  or  abatement,  as  in  replevin  '^prop- 
erty in  a  stranger"  or  in  any  action  '*out- 
lawry  for  felony"  or  **alien  enemy."  But 
it  is  a  rule  without  exception,  that  nothing 
can  be  pleaded  in  bar  which  goes  to  the 
capacity  in  which  plaintiffs  sue,  when  the 
defect  pleaded  is  remediable  by  another 
writ. 

Tenancy  in  common  has  every  badge  of  a 
plea  in  abatement:  it  does  not  deny  the 
plaintiff's  cause  of  action  but  objects  to  the 
form  of  it :  it  does  not  negative  his  right, 
but  asserts  it :  it  is  a  defect  remediable  by 
another  writ.  The  law  therefore  com- 
147  pels  the  defendant  to  plead  *it  in 
abatement,  and  if  he  go  to  trial  with- 
out doing  so,  he  waives  the  objection,  (b) 

The  writ  of  right  forms  no  exception  to 
these  principles.  Tbe  dictum  in  Brook's 
abridgment,  48,  that  nothing  can  be  spe- 
cially pleaded  in  writs  of  right,  but  col- 
lateral warranty,  means  nothing,  in  bar. 

The  evil  to  be  remedied  by  the  statute(c) 
was,  that  the  tenant  by  views,  vouchers, 
essoins,  and  imparlances,  protracted  the 
cause.  The  act  took  away  all  these,  and 
allowed  no  excuse  to  the  tenant  but  non 
summons:  and  enacted,  that  if  the  tenant 
after  one  imparlance  did  not  plead  non- 
tenure, or  in  abatement,  and  then  if  tbe 
plea  was  overruled,  the  mise  should  be 
joined  on  the  mere  right.  He  is  then,  to 
plead  matter  of  abatement,  in  abatement. 
But  the  construction  contended  for  on  the 
other  side  dispenses  with  the  plea  alto- 
gether: if  it  be  evidence  on  the  mise,  why 
require  it  to  be  pleaded?  If  evidence  with- 
out being  pleaded,  why  not  after  it  is 
pleaded  and  overruled?  Besides,  a  plea  in 
abatement  must  be  sworn  to;  heie  there  is 
no  oath,  no  notice,  and  that  on   a    trial    of 


(a)  Ba.  ab.  "Abatement"  (N.)  4  T.  Rep.  «7;  IChlt 
PI.  434. 

(b)  1  Ba.  ab.  19. 

(c)  1  Rev.  496. 
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the  mere  right,  without  regard  to  technical 
formalities. 

Next  it  was  enacted,  that  any  thing  may 
be  given  in  evidence  on  the  mise  joined  upon 
the  mere  right,  which  might  have  been 
specially  pleaded.  The  object  of  the  statute 
was  the  simplification  of  the  remedy,  and 
it  is  imperative  that  all  matters  of  defence 
shall  be  given  in  evidence  and  not  pleaded: 
but  it  means  as  Brook  meant,  matter  in  bar; 
and  matter  in  abatement  is  not  available 
at  all  after  the  mise  is  joined. 

Green  v.  Liter(d)  was  decided  on  this 
ground.  And  Hyers  v.  Green (e)  so  confi- 
dently relied  on  by  the  other  side,  is  not  in 
conflict  with  this  doctrine.  That  was  non- 
tenure of  the  whole,  which  was  always  a 
good  plea  in  bar(f)  but  tenancy  in 
common    never    was    a    plea    in   bar. 

148  *Again,  in  Hyers  v.    Green,  the  ver- 
dict negatived  the  plea  of  nontenure, 

here  the  verdict  affirms  the  tenancy  in  com- 
mon. 

But  supposing  the  statute  allow  matter  of 
abatement  to  be  given  in  evidence  On  the 
mise  joined  upon  the  right,  it  surely  does 
not  require  the  judgment  to  be  in  bar.  This 
verdict  is  found  under  instruction  of  the 
court,  and  is  no  more  than  a  special  verdict 
finding  the  fact,  that  the  defendants  are 
tenants  in  common.  The  judgment  there- 
fore that  the  tenants  hold  &c.  is  erroneous, 
for  it  should  be  that  the  writ  be  quashed,  (g) 

But  Mrs.  Tidbairs  death  abated  the  whole 
writ.  This  is  clear. (h)  So  in  real  ac- 
tions, (i) 

It  is  said  there  is  no  reason  for  abating 
the  whole  writ,  because  survivors  can  at 
least  defend  themselves.  That  is  not  the 
criterion.  Can  possession  be  given  accord- 
ing to  the  writ?  Where  several  persons  sue 
jointly  for  divisible  property,  they  must 
recover  all,  or  none,  or  some  part.  If  they 
recover  none,  the  death  of  one  of  the  plain- 
tiffs makes  no  difference;  but  if  the  sur- 
vivors recover  all,  what  becomes  of  the  part 
of  the  deceased?  if  they  recover  part,  what 
part?  for  the  separate  parts  of  each  can  be 
assigned  only  by  partition.  But  the  raae 
is  too  clear,  on  the  death  of  one  of  the  de- 
mandants to  be  pressed. 

ROANE,  Judge.*  The  court  is  of  opin- 
ion the  judgment  of  the  Superior  court  is 
erroneous,  in  this,  that  it  only  abates  the 
suit  as  to  Elizabeth  Tidball  one  of  the  de- 
mandants, when  in  consequence  of  her 
death    before    the    trial,    it  ought   to 

149  have  been  abated  as  to  them  all.     *The 
judgment    is  therefore   reversed  with 

costs,  and  the  court  is  of  opinion  that  the 
writ  aforesaid  should  be  abated. 


Hill  V.  Bull. 

December,  1820. 

Principal  and  Surety— Extension  of  Time— Dlacharffe 

of  Surety. t— Giving  farther  time  for  payment,  to 
the  principal,  without  the  consent  of  the  surety, 
discharges  the  surety  from  all  liability. 

(d)  8  Cran.  228. 

(e)  2  Call  566. 

(f)  1  Ba.  ab.  21. 

(g)  Ck).  Lit.  388,  a:  Shaw  v.    Clements;  Hyers  v. 
Wood. 

(h)  2  Saund.  72, 1;  1  Chit  56. 
(1)  1  Reeves,  462,  3. 
'CABELtii  absent. 

-f-Principal  and  Surety— Extension  of  Time— Dlscharsre 
of  Surety.— The  rule  seems  well  settled  that  a  cred- 


Hill  exhibited  his  bill  in  the  Supe- 
rior court  of  Chancery  of  Winchester,  set- 
ting forth,  that  having  become  surety 
for  Hite  to  Bull  for  1%!.,  Bull  many 
years  afterwards,  and  after  Hite  had 
become  insolvent,  applied  to  Hill  for 
payment,  and  Hill  gave  Bull  a  deed  of 
trust  on  his  own  property  to  secure  the  debt ; 
that  Hill  made  an  arrangement  with  Hite 
(who  was  clerk  of  Jefferson  County  court) 
that  he  should  appropriate  a  sufficient 
amount  of  clerk's  tickets  to  meet  the  pay- 
ment  of  the  debt  to  Bull ;  that  Hite  did  ap- 
propriate his  clerk's  tickets  accordingly ; 
that  after  the  fees  were  collected,  Hite  wrote 
to  Bull,  informing  him  that  the  fees  had 
been  at  Hill's  instance  appropriated  to  the 
payment  of  this  debt,  and  requesting  that 
Bull  would  be  content  to  receive  out  of  them 
1001.,  and  permit  Hite  to  use  the  rest  of  the 
money,  and  give  him  another  year's  indul- 
gence for  the  balance  of  the  debt ;  that  Bull 
assented,  and  gave  the  indulgence,  without 
Hill's  knowledge,  or  consent;  that  Hill  af- 
terwards induced  Hite  to  deliver  other 
clerk's  tickets  equal  to  the  balance  due  Bull, 
to  North  (Bull's  acknowledged  agent  for 
the  collection  of  the  debt)  to  be  applied  by 
North,  when  collected,  to  the  payment 
ISO  of  the  balance ;  *and  that  North  again 
permitted  Hite  to  draw  the  money 
from  North  himself  (who  was  sheriff)  and 
apply  it  to  his  own  use.  Bull,  Hite,  and 
North,  are  made  defendants,  and  the  bill 
prays,  that  Hite  may  be  decreed  to  carry 
his  agreement  to  appropriate  his  clerk's 
fees  to  the  payment  of  the  debt  due  Bull, 
into  specific  execution ;  that  Hite  and  Bull 
may  discover  the  contents  of  the  letters 
which  passed  between  them  on  the  subject ; 
that  Bull  may  be  decreed  to  release  his  lien 
on  Hill's  property,  and  enjoined  from 
claiming  the  debt  of  Hill,  and  that  North 
might  be  compelled  to  settle  it. 

North  answered,  that  he  was  once  agent 
for  Bull  for  the  collection  of  the  debt,  that 
he  was  requested  by  Hill  not  to  sue  for  it, 
till  he  heard  farther  from  him,  but  Hill 
never  spoke  of  it  more;  that  Hite  once 
placed  in  his  hands,  clerk's  fees,  nominally, 
equal  to  the  debt,  but  the  fees  were  princi- 
pally due  from  insolvent  debtors ;  what  he 
collected  he  paid  to  Bull ;  that  while  he  was 


itor.  who,  without  the  consent  of  the  surety,  enters 
into  a  binding  contract,  upon  a  sufficient  considera- 
tion, to  indulge  the  principal  debtor  so  as  to  tie  his 
hands  from  proceeding:  to  collect  his  debt  for  any 
time,  however  short,  by  such  contract,  releases  the 
surety  from  liability  for  the  debt.  The  principal 
case  is  cited  as  autborizlni?  this  proposition  in  Nor- 
ris  V.  Crummey,  2  Rand.  337;  Chichester  v.  Mason,  7 
Leifirh  262;  Glenn  v.  Moreran,  23  W.  Va.  469;  Bank  v. 
Lee.  2  Fed.  Cas.  702.  Cas.  No.  921 :  note  to  Hopkirk  v. 
McConico,  12  Fed.  Cas.  503,  Cas.  No.  6.696. 

For  further  authority  in  point,  see  Bennett 
V.  Maule.  Gilm.  328;  Croughton  v.  Duval.  3  Call  72. 
78;  Ward  V.  Johnson,  6  Munf.  6;  Hunter  v.  Jett,  4 
Rand.  \0i;  foot-note  to  Devers  v.  Ro^s,  10  GratL  252; 
Adams  V.  Logran,  27  Gratt  201,  and  foot-note;  Shan- 
non V.  McMuUin,  25  Gratt.  211.  and  foot-note;  Dey  v. 
Martin,  78  Va.  1:  Christian  v.  Keen,  80  Va.  869:  Bur- 
son  V.  Andes.  83  Va.  445.  8  S.  E.  Rep.  249;  Stuart  v. 
Lancaster,  84  Va.  772.  6  S.  E.  Rep.  189;  Wells  v. 
Huuhes,  89  Va.  !>43. 16  .S.  E.  Rep.  689;  Exchange  Build- 
ing", etc.,  Co.  V.  Bay  less.  91  Va.  134,  21  S  E.  Rep.  279; 
State  Savings  Bank  v.  Baker,  93  Va.  510.  26  S.  E.  Rep. 
550;  Bacon  v.  Bacon,  94  Va,  686,  27  S.  E.  Rep.  576; 
W^right  V.  Independence  Nat.  Bank.  96  Va.  728.  82  S. 
E.  Rep.  459:  Tate  v.  Bank.  96  Va.  766,  32  S.  E.  Rep. 
476;  Shields  v.  Reynolds,  9  W.  Va.  485  et  aeq. 

See  2\&o,  foot-note  to  Wright  v.  Stockton,  5  Leigh 
153. 
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sheriff*  Hite  put  other  clerk's  tickets  into  his 
hands  for  collection,  but  without  any  ap- 
propriation of  them  to  Bull's  debt,  the  pro- 
ceeds of  the  collection  were  paid  to  Hite. 

Bull,  in  his  answer,  acknowledges,  that 
at  Kite's  request,  he  had  given  him  farther 
indulgence  for  the  debt,  but  without  know- 
ing at  the  time,  or  having  any  reason  to 
believe,  that  any  specific  fund  had  been  ap- 
propriated to  the  payment  of  it,  much  less 
that  Hite  had  made  such  appropriation,  in 
consequence  of  an  agreement  with  Hill,  as 
stated  in  the  bill.  The  indulgence  he  gave, 
was  intended  as  an  indulgence  not  only  to 
Hite,  but  to  Hill,  whose  property  was 
pledged  for  the  debt. 

The  deposition  of  Hite,  a  defendant,  was 
taken    in   the  cause,  which  was  objected  to 
as  inadmissible. 
Tucker  and  Bouldin    for    the    appellant. 
Hite  is  a  competent   witness.     It  is  clear 
where  the  interest  is  equal  either   way,  the 
testimony    is   admissible.     Bull  had  an  ex- 
isting  judgment    against    him;   and 
151      Hill  had    his    right  *to    a   decree    in 
equity ;  if    the  interest  be  not  equal, 
it  is  strongest    against    the    party    calling 
him;  in  that  case  also,  he  is  competent. (a) 
As  to  the  objection  of  costs,  it  applies  with 
equal    force    in    any    possible  event  of  the 
suit.     Costs  in  equity  are  discretionary,  and 
Hite  should  pay  them,  for  withdrawing  the 
funds  appropriated  for  the   payment   of  the 
debt. 

But  Hill  was  discharged  by  the  new  con- 
tract, entered  into  between  Bull  and  Hite; 
by  which,  Bull  gave  farther  time.  For  this, 
Rees  V.  Berrington,(b)  is  a  clear  authority. 
Leigh,  contra.  Hite  is  an  incompetent 
witness;  for  he  is  liable  for  costs,  being  a 
party  to  the  suit  on  the  record. 

Nor  was  Hill  discharged  from  liability, 
by  the  indulgence  given  Hite.  The  doc- 
trine on  this  subject  is  stated  with  too 
much  latitude  by  the  other  side.  It  is  true, 
a  principal  shall  never  give  up  a  lien,  and 
hold  the  surety  bound  afterwards.  This  is 
the  rule  laid  down  in  Croughton  v.  Duval,  (c) 
But  Bull  gave  up  no  lien. 

Besides,  Hill  is  not  a  mere  surety.  There 
was  a  consideration  personal  to  Hill :  it  was 
a  longer  forbearance,  which  induced  him  to 
execute  the  deed  of  trust.  He  assumed  the 
debt  by  this  act,  on  himself.  He  cannot 
now  be  suffered  to  remit  himself  back,  to 
the  original  bond. 

ROANE),  Judge.  Without  deciding  upon 
the  admissibility  of  Geo.  Hite's  deposition, 
so  far  as  it  is  affected  by  his  alleged  lia- 
bility for  costs,  in  the  case  before  us ;  and 
there  being  other  abundant  testimony,  the 
court  is  of  opinion,  that  the  appellee  Bull, 
having  agreed  to  wait  with  the  said  Hite, 
the  principal  debtor,  one  whole  year,  for  a 
moiety  of  his  debt,  without  the  knowledge 
or  consent  of  the  appellant ;  thereby  making 
a  new  contract  with  the  principal,  with- 
out the  assent  of  the  surety, 
152  *which  not  only  varied  materially 
the  situation  of  the  parties,  but  sus- 
pended his  resort  to  a  bill  of  quia  timet ; 
this  case  is  brought  within    the  established 


principle  of  equity,  which  was  admitted  by 
this  court,  in  the  case  of  Croughton  and 
Duval,  and  the  appellant  is  absolutely  dis- 
charged thereby,  from  his  liability  to  pay 
the  debt  in  question. 

The  decree  is,  therefore,  to  be  reversed 
with  costs,  and  the  appellee  decreed  to  re- 
lease the  deed  of  trust  in  the  proceedings 
contained  ;  and  be  also  perpetually  injoined 
from  demanding  the  debt  aforesaid  from 
the  appellant.        

Goode  V.  Gait.* 

December,  1890. 

Ball  Bond— Failure  to  Siffii- Effect.— The  name  of  a 
person  Is  In  the  body  of  a  ball  bond,  but  the  bond 
Is  not  sifirned  by  him ;  It  Is  error  to  take  judfirment 
ag'ainst  him. 

Same— Return.— The  sheriff  may  amend  the  return. 

Gait  and  Johnson,  partners  in  trade, 
obtained  a  writ  in  debt,  against  Ellis  Pur- 
year,  from  the  Superior  court  of  law  for 
Goochland  county.  The  sheriff  returned, 
that  the  writ  was  executed  on  Ellis  Porycar, 
who  was  ** bailed  by  William  Goode."  The 
bail  bond  is  part  of  the  record,  and  though 
the  name  of  William  Goode  is  inserted  in 
the  bond,  it  is  signed  only  by  Ellis  Puryear, 
and  Richard  Redford ;  Redford's  name  is  not 
in  the  body  of  the  bond.  The  defendant 
never  aupeared  to  plead,  and  an  office  judg- 
ment was  confirmed  against  Ellis  Puryear, 

and  William  Goode.  Goode  appealed. 
153         *ROANE,   Judge. t    The   judgment 

is  to  be  reversed  to  the  writ,  and  the 
cause  sent  back ;  with  liberty  to  the  sheriff 
to  amend  his  return,  if  he  think  proper: 
and  for  farther  proceedings  to  be  had. 


(a)  2  Salk.  691. 

(b)  2  Ves.  jr.  243. 

(c)  2  Call  69. 
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III.  Disqualification. 

IV.  Rights,  Duties  and  Powers. 

V.  Return. 

VI.  Levy. 
VII.  Liability. 

1.  In  General. 

2.  For  Assessments. 
8.  For  Escape. 

4.  For  Acts  of  Deputy. 

5.  Under  Attachments,  Levies  and  Processes. 
VIIL  Actions  by  Sheriff. 

IX.  Actions  asrainst  Sheriff. 

1.  Assumpsit 

2.  Case. 
8.  Debt. 

4.  Notice  and  Motion. 

5.  Instruction. 

6.  Defenses. 

7.  Judfirment 

8.  Demand  before  Suit 

9.  Duty  of  Deputy  to  Defend. 
X.  Deputy. 

1.  Authority  and  Term. 

2.  Duties  and  Powers. 
8.  Compensation. 
4.  Liability. 

a.  To  Third  Persons. 

b.  To  Sheriff. 
XI.  Constable. 

♦The  principal  case  Is  cited  in  Baker  y.  Preston 
Oilm.  801. 
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Cross  References  to  Honoffraphlc  Notes. 

Elections,  appended  to  West  v.   Perg-uson,    16 

Gratt.  270. 
Execations,  appended  to  Paine  ▼.  Tntwiler,  27 

OratL  440. 
Executors  and  Administrators,    appended    to 

Rosser  y.  Depriest,  5  Gratt.  6. 
Official  Bonds,  appended  to  Sanffster  v.  Com.,  17 
Gratt  124. 

I.  SCOPE  OP  TITLE. 
All  cases  involvin?  the  law  as  applicable  to 
sheriffs,  deputy  sheriffs  and  constables  have  been 
included  in  this  article,  except  those  Involvinff 
the  necessity  and  validity  of  the  bonds  required 
of  these  officers,  their  liability  therein,  and  the 
proceedinfiTs  to  enforce  such  liability.  These  cases 
inrill  be  found  in  the  monoirraphic  note  on  "Official 
Bonds**  appended  to  Sansrster  v.  Com.,  17  Gratt.  124. 

II.  APPOINTMENT  AND  TERM. 

Noinliiatlon  by  Justices.— In  nominating  three 
persons  to  the  executive  for  the  office  of  sheriff, 
the  Justices  are  not  subject  to  control  of  superior 
courts  in  the  exercise  of  the  discretion  placed  in 
them  by  law.    Frisbie  v.  Justices,  2  Va.  Cas.  92. 

Extension  of  Term  Constitutional.— Section  2,  ch. 
8,  Acts  1856-56.  extending  the  term  of  sheriff  from 
July  1,  1866,  to  July  1, 1867,  is  constitutional.  Com. 
V.  Drewry,  15  Gratt.  I. 

Holding  Over— "De  Pecto."- A  sheriff  was  duly 
commissioned  for  the  term  of  one  year,  but 
received  no  commission  for  the  succeeding  ye^r, 
yet  continued  to  act  as  sheriff  for  that  year,  and 
an  estate  was  committed  to  him  for  administration. 
Until  his  successor  was  appointed,  he  was  sheriff, 
althoufirh  not  reerularly  commissioned,  and  was 
responsible  for  the  proper  administration  of  the 
estate.    Dougrlass  v.  Stumps,  5  Leig-h  392. 

Must  Complete  Duties  after  End  of  Term.— Where 
an  estate  has  been  committed  to  a  sheriff  for 
administration,  and  there  is  no  statutory  provision 
for  transferring  it  to  his  successor  in  office,  it  is 
well  settled  that  he  must  complete  the  adminis- 
tration, whether  his  official  term  has  ended  or 
not,  and  for  an  abuse  of  the  trust,  he  is  liable 
together  with  his  sureties.  Tunstall  v.  Withers. 
86  Va.  892,  11  S.  E.  Rep.  565.  cUina  Dabney  v.  Smith, 
6  Leiffh  13;  Tyler  v.  Nelson,  14  Gratt.  214. 

-    ni  DiSQUALIRCATION. 

Holding  Incompatible  Office.— The  acceptance  of  an 
Incompatible  office  ipso  facto  vacates  the  office  of 
sheriff,  and  his  resifirnation  of  the  second  office 
subsequently,  cannot  restore  him  to  the  first.  Shell 
V.  Cousins,  77  Va.  828. 

Same— Sampler  of  Tobacco— Construction  of  Con- 
atltutlon.— By  sec.  6,  art.  7  of  the  Constitution,  it  is 
provided  that  "sheriff  shall  hold  no  other  office." 
This  was  construed  to  make  the  holdingr  of  any 
other  office  Incompatible  with  that  of  shei:lff. 
Hence  where  the  sheriff  of  Dinwiddle  county 
accepted  the  office  of  sampler  of  tobacco,  In  the 
city  of  Petersburif,  he  thereby  forfeited  the  former 
office.    Shell  v.  Cousins,  77  Va.  328. 

Same— Deputy  Inspector  and  Collector  of  Customs- 
Construction  of  Statute.— Section  2.  ch.  11,  Va.  Code 
1878,  provides  that  "no  person  shall  be  capable 
of  holdlufiT*'  any  part  of  profit,  trust  or  emolument, 
civil  or  military,  legrlslatlve,  executive  or  judicial, 
under  the  grovemment  of  the  commonwealth,  who 
holds  a  similar  post  under  the  federal  government, 
or  who  receives  from  such  crovernment  any  "emolu- 
ment" whatever.  The  office  of  sheriff  Is  a  post  of 
profit,  etc.,  under  the  state  government,  and  the  of- 
fice of  deputy  Inspector  and  collector  of  customs  at 
Fortress  Monroe  Is  a  similar  post  under  the  United 
States  arovemment.  and  the  holdlnsr  of  the  latter 


office    disqualifies   the    holder    from    holding  the 
former.    Buntlnfir  v.  Willis,  27  Gratt  144. 

IV.  RIGHTS.  DUTIES  AND  POWERS. 

Commissions.— A  sheriff  is  not  entitled  to  com- 
missions on  a  sale,  unless  the  sale  Is  actually  made. 
Com.  V.  Brown,  5  Call  569. 

Same— Ca.  Sa.-Dlschanre.-A  sheriff  Is  entitled  to 
commissions  on  a  ca.  ta.  executed  on  the  defendant, 
who,  after  taklner  the  benefit  of  the  prison  bounds, 
pays  the  amount  of  execution  to  the  plaintiff,  by 
whom  he  is  thereupon  discharged  from  custody 
before  the  return  day  of  the  execution.  Gardner 
V.  Neal.  9  Gratt  85. 

Riffht  to  Subrogation.— A  sheiiff  or  other  officer, 
who  pays  an  execution  In  his  hands  for  collection, 
without  an  assignment  at  the  time  of  the  judgment 
on  which  it  Is  founded,  or  the  debt  Is  not  entitled 
to  be  subrogated  to  the  lien  of  the  creditor  whose 
debt  he  has  paid,  as  against  other  creditors  having 
liens  by  judg-ment  or  otherwise.  Clevlnger  v.  Mil- 
ler, 27  Gratt  740;  Feamster  v.  Wl throw,  12  W.  Va. 
611.  See  further,  monog-raphlc  note  on  "Subrogra- 
tion"  appended  to  Janney  v.  Stephen.  2  Pat  &  H.  11. 

Right  to  Purchase  Debt  Held  for  Collection.— If  he 
acts  in  good  faith  a  sheriff  may  purchase  a  debt  in 
his  hands  for  collection  by  execution.  Rhea  v.  Pres- 
ton, 75  Va.  757;  Clevlnger  v.  Miller,  27  Gratt  740. 

Right  to  Indemnity.— If  a  sheriff,  by  his  act  or  that 
of  his  deputy.  In  violation  of  his  official  duty,  suf- 
fers property,  liable  to  levy  and  which  has  been 
levied  on  by  him  or  his  deputy,  to  be  converted  by 
the  debtor  to  his  own  use,  he  cannot  be  allowed,  to 
the  prejudice  of  creditors  holding  liens  on  the 
debtor's  remaining  property,  to  have  Indemnity 
thereout  to  the  use  of  another  by  substitution,  for 
what  he  has  been  compelled  to  pay  on  account  of 
official  delinquency  or  misconduct  Sherman  v. 
Shaver,  75  Va.  1. 

Collection  of  Taxes,  Levies,  etc.,  after  Removal  —The 
statute,  sec.  18,  ch.  49,  Code  1860,  providing  for  the  ap- 
pointment of  a  collector  of  taxes,  levies,  etc.,  where . 
there  Is  a  vacancy  In  the  office  of  sheriff  from  other 
causes  than  death,  is  not  mandatory,  and  if  not 
acted  on.  a  sheriff  removed  from  office  must  collect 
them,  and  for  his  default  his  sureties  are  liable. 
Ballard  v.  Thomas,  19  Gratt  14. 

Sale  under  Levy  after  Removal.— A  sheriff  has 
authority  to  sell  goods,  which  were  levied  on  during 
his  term,  after  his  term  has  expired,  and  he  may  be 
compelled  to  do  so.    Tyree  v.  Wilson,  9  Gratt  59. 

Duty  to  Provide  Jail.— The  fact  that  the  county 
court  has  not  provided  a  jail  in  which  a  debtor 
taken  in  execution  may  be  confined,  does  not  au- 
thorize the  sheriff  who  has  taken  a  debtor  on  exe- 
cution, to  permit  him  to  go  at  large.  If  no  jail  is  pro- 
vided, it  Is  the  duty  of  the  sheriff  to  provide  one. 
and  to  keep  the  debtor  whom  be  has  taken  In  execu- 
tion. In  custody.    Stone  v.  Wilson,  10  Gratt  629. 

Supplies  to  Runaway  .—A  sheriff,  as  jailer.  Is  bound 
to  furnish  a  runaway  committed  to  the  jail,  with 
such  supplies  as  are  necessary  for  the  season  of  the 
year.    Dabney  v.  Taliaferro.  4  Rand.  256. 

Collection  of  Poor  Rates.— It  was  held  in  Munford 
V.  Overseers,  2  Rand.  818.  that  formerly  the  sheriff 
was  bound  to  collect  the  poor  rates  if  appointed  by 
the  overseers  of  the  poor.  As  the  law  now  stands 
it  Is  his  official  duty  to  make  these  collections  In  all 
the  cases. 

Payment  of  Money  of  Board  of  Education  on  Order  of 
President  and  Secretary.— In  Board,  etc..  v.  Parsons, 
22  W.  Va.  808,  an  ex-sherlff,  who  had  money  belong- 
ing to  a  board  of  education,  on  the  demand  of  the 
board,  signed  by  Its  president  and  secretary,  requir- 
ing him  to  pay  the  money  over  to  the  present  sher- 
iff, the  treasurer  of  the  board,  was  held  bound  to 
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comply  with  the  order,  in  tlie  absence  of  leiral 
ffrounds  for  ref uslnsr  to  pay. 

Power  to  Collect  Levy  after  Removal.— Before  the 
expiration  of  six  months  after  a  county  levy  the 
sheriff  is  removed  from  office.  He  still  has  power 
to  collect  the  levy,  and  his  sureties  are  responsible 
for  his  failure  to  account.  Ballard  v.  Thomas,  19 
Gratt  14. 

Collectors  of  Taxes.— Sheriffs  3.re  prima  facie  collect- 
ors of  the  public  taxes.  Winston  v.  Overseers,  4 
Call  357. 

To  Farm  Office.- A  sheriff  farmed  his  office  to  a 
person,  whom  he  appointed  his  deputy,  for  a  sum  in 
ffross.  the  deputy  contracting  to  discharge  all  the 
duties,  and  to  take  all  the  emoluments  of  the  office. 
This  contract  was  held  not  prohibited  by  the  statute 
affalnst  buying  and  selling  offices,  and  was  lawful. 
SallinfiT  V.  M*Kinney,  1  Leisrh  42. 

V.  RETURN. 
Invalid  Return  Not  Evidence.— Where  process  is  re- 
tamable  process,  If  the  officer  make  return  of  the 
performance  of  acts  beyond  his  duty  under  such 
process,  such  return  will  be  invalid  as  to  such  parts, 
and  will  not  be  evidence,  though  the  addition  of 
such  parts  will  not  render  the  whole  return  void, 
but  it  will  be  fifood  to  the  extent  he  was  authorized 
to  make  return.    Shannon  v.  McMullin.  25  Gratt  211. 

Additional  Return  Not  Prima  Pacle  Evidence.— An 
addition  to  the  return  of  the  sheriff  is  outside  of 
and  beyond  the  sheriff's  official  duty,  and  is  there- 
fore not  conclusive  nor  ey en.  prima  facie  evidence  of 
the  facts  therein.  Alexander  v.  Byrd,  85  Va.  690.  8 
S.  E.  Rep.  577. 

A  sheriff  makes  return  upon  an  execution  that  it 
was  levied  on  certain  personal  property,  which  was 
named.  Subsequently  he  endorsed  on  the  execu- 
tion that  it  was  held  up,  and  the  property  was  not 
sold,  by  direction  of  the  creditor.  The  additional 
return  was  held  not  to  be  even  prima  facie  evidence 
of  the  facts  stated  therein.  Shannon  v.  McMullin, 
25  Gratt.  211. 

Invalid  Return  Used  ms  Admission.— Although  the 
return  of  an  officer  may  be  invalid  as  to  others  as 
to  parts  which  are  beyond  his  duty  under  the  proc- 
ess, still  it  may  be  used  as  an  admission  ag'ainst 
the  sheriff  in  a  proper  case.  Shannon  v.  McMullin, 
85  Gratt.  211. 

Decree  Nisi— Paper  Not  Directed  in  Official  Capacity 
—Affidavit.— A  sheriff's  return  of  the  service  of  a 
decree  nisi,  or  of  any  paper  not  directed  to  him  in 
his  official  capacity,  oug-ht  to  be  authenticated  by 
affidavit  Anonymous,  1  Hen.  &  M.  206.  See  sees. 
3207,  8220.  Code  of  1887. 

Contradiction— Competent  Evidence— Judgment  by 
Default— Objection  in  Appellate  Court.— A  sheriff's  re- 
turn may  be  contradicted  by  evidence  aliunde,  and 
the  sheriff  is  a  competent  witness  to  prove  its  truth. 
But  after  judgment  by  default,  a  party  cannot  ob- 
ject in  an  appellate  court,  to  the  truth  of  the  return. 
Cunningham  v.  Mitchell,  4  Rand.  180. 

Execution  against  Former  Sheriff— Insufficiency  of 
Return  for  Judgment  against  Security.— If,  to  an  ex- 
ecution against  a  former  sheriff,  the  new  sheriff 
returns  that  he  has  taken  lands,  which  were 
claimed  by  another  person;  that  he  had  summoned 
two  juries  on  the  title,  who  had  disagreed,  and, 
therefore,  rendered  no  verdict:  that  he  had  pro- 
ceeded no  further,  not  having  any  direction  from 
the  agent;  and  that  he  could  find  no  other  property: 
this  is  not  sufficient  to  prove  the  sheriff's  inability, 
so  as  to  ground  a  judgment  asralnst  the  old  sheriff's 
security.  Preston  v.  The  Auditor  of  Public  Ac- 
counts, 1  Call  471. 

VI.  LEVY. 

See  monographic  fwte  on  "Executions"  appended 
to  Paine  v.  Tutwller,  27  Gratt  440. 
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Sheriff  Interested  Cannot  flake.— A  sheriff  wtio  is 
Interested  in  an  execution  cannot  lawfully  lev7  it 
himself.    Carter  v.  Harris,  4  Rand.  109. 

How  Made— In  Sheriff's  Power.— A  writ  of  Jleri/iuMi* 
may  be  levied,  without  touching  or  removinsr  the 
property,  provided  it  be  in  the  Immediate  power  of 
the  sheriff,  and  admitted  by  him  to  have  been  taken 
to  satisfy  the  debt    Bullitt  v.  Winstons.  l  Munf.  SG9. 

Property  Left  with  Party  under  Verbal  Affreeoient 
to  Produce  on  Day  of  5ale.— Where  a  sheriff  permits 
property  levied  on  to  remain  in  possession  of  a 
third  person,  or  of  the  defendant  under  a  verbal 
agreement  to  produce  it  on  the  day  of  the  sale. 
this  does  not  prevent  the  execution  from  beinf 
levied  in  contemplation  of  law.  as  the  sheriff  is 
responsible  to  the  plaintiff  in  the  event  the  property 
is  not  forthcoming.  Bullitt  v.  Winstons,  1  Manf. 
209. 

VII.  UABIUTY. 

1.  IN  GENERAL. 

As  De  Facto  Officer.— Where  a  sheriff,  whp  was  reg- 
ularly elected,  failed  to  qualify  by  fflvinff  bond  in 
the  proper  time,  but  entered  resrularly  upon  the 
duties  of  his  ofQce,  he  is  a  de  facto  officer,  if  not  de 
Jure,  and  as  such  is  liable  for  his  acts.  Monteith  v. 
Com.,  16  Gratt  172. 

After  Bnd  of  Term— Money  Due  County  Court.— A 
sheriff  whose  term  of  office  has  expired,  having 
in  his  hands  moneys  belonging  to  the  county  court 
of  his  county,  is  not  liable  to  be  sued  therefor,  un- 
til such  county  court  by  some  order  entered  of 
record,  or  draft  made  in  pursuance  thereof,  direct- 
lufiT  him  to  pay  the  same  to  his  successor  In  office 
or  to  some  other  person,  has  been  presented  to  him 
for  payment  and  it  has  been  refused.  State  v. 
Hays.  80  W.  Va.  107,  8  S.  E.  Rep.  177. 

For  Taklns  Insufficient  Bail— No  Objection  by  Plain, 
tiff.— On  a  capias  ad  respondendum,  on  which  appear- 
ance bail  is  required,  the  sheriff  takes  insufficient 
bail,  but  the  plaintiff  proceeds  against  the  baiU 
and  recovers  judgment  acrainst  him  as  well  as  the 
principal,  without  objecting  to  the  sufficiency  of 
the  bail,  at  the  rules  or  in  court  at  or  before  the 
first  term  after  the  return  day  of  the  writ  or  at 
any  time  pending  the  suit  Ildd,  the  plaintiff  can- 
not afterwards  maintain  an  action  of  case  acrainst 
the  sheriff  for  taking  insufficient  balL  Raynolds 
V.  Gore,  4  Deifirh  37(5. 
2.  FOR  ASSESSMENTlS. 

Act  Constitutional.- The  act  of  June  7, 1858,  Sess. 
Acts  of  1852,  p.  12,  authorizing  assessments  In  cer- 
tain cases  on  the  office  of  sheriff,  is  not  unconstim- 
tional.  Gllkeson  v.  Frederick  Justices,  18  Gratt 
577. 

Act  of  i85a-5heriff  of  Frederick  County.- An  assess- 
ment of  $400  upon  the  sheriff  of  Frederick  county-, 
laid  on  the  4th  of  October,  and  to  be  paid  on  the 
1st  of  February  followiufir,  is  not  in  violation  of  the 
Act  of  1852,  Sess.  Acts  1852,  p.  12.  Gllkeson  y. 
Frederick  Justices,  13  Gratt  577. 
8.  FOR  ESCAPE. 

Proof  of  Actual  Escape— Nesrllsence— Due  Means  to 
Retake.— In  an  action  asrainst  a  sheriff  for  escape, 
an  actual  escape  must  be  proved  by  the  plaintiff: 
but  the  sheriff,  on  the  other  hand,  oufirht  to  prove 
that  there  was  no  negligence  on  his  part  and  that 
due  means  were  used  to  retake  the  prisoner. 
Johnston  v.  Macon,  4  Call  307. 

Deputy  Allowed  Prisoner  Freedom  with  Sheriff's 
Knowledge  and  Direction.— The  sheriff  is  the  keeper 
of  the  jail,  and  the  lesral  custodian  of  those  who  are 
lawfully  confined  in  it  But  there  is  no  doubt  that 
this  duty  may  be  performed  by  his  deputy,  and  as  a 
rule  is  performed  by  him,  and  the  sheriff  is  not 
criminally  responsible  for  the  acts  of  such  deputy. 
If,  however,  a  prisoner  with  the  sheriff's  knowledge 
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and  by  his  direction  is  allowed  to  sro  at  larfe.  and  is 
thus  permitted  to  escape,  tbe  sheriff  is  criminally 
liable  for  such  escape.  Watts  v.  Com..  W  Va.  872,  39 
S.  E.  Rep.  708. 

Fixing  Btcape— Bnsrllsh  Practice.— In  Johnston  v. 
lyiacon.  4  Call  807,  according  to  the  third  headnote, 
■**the  flxinff  an  escape  from  the  sheriff  by  legal  de- 
ductions, according  to  the  practice  in  England,  is 
•done  away  by  our  act  of  assembly. " 

Release  by  Authority  of  Magistrate  under  insolvent 
I-aws.— A  sheriff  who  has  released  a  debtor  taken  In 
•custody  upon  a  ca.  sa.  by  authority  of  a  warrant  of 
discharge  from  a  magistrate  under  the  act  for  the 
relief  of  insolvent  debtors,  is  not  liable  to  the  judg- 
ment creditor  in  an  action  of  debt  for  an  escape, 
although  it  is  shown  that  the  notice  by  the  debtor  to 
the  creditor,  of  his  intention  to  apply  for  the  benefit 
of  the  act.  was  insufficient  Price  v.  Holland,  1  Pat 
it  H.  280. 

Liable  Wiiere  No  Jail— Escape  witlioat  Consent  or 
Neffliflrence.— A  return  by  a  sheriff  that  the  county 
court  had  not  provided  a  jail,  and  that  a  debtor 
taken  in  execution  had  escaped  without  his  consent 
or  negligence,  not  adding  that  he  had  used  due 
means  to  retake  him,  is  not  sufficient  to  protect  the 
sheriff,  and  a  motion  may  be  maintained  against 
him  upon  the  return.    Stone  v.  Wilson,  10  Gratt  620. 

Same— Debtor  Permitted  to  Go  at  Large.— A  return 
by  a  sheriff  that  the  county  court  had  not  provided 
a  jail,  and  that  he  had  therefore  permitted  a  debtor 
taken  in  execution  to  go  at  large,  itself  shows  an 
escape,  and  will  sustain  a  motion  against  the  sheriff. 
Stone  V.  Wilson.  10  Gratt  520. 

Return  of  "Executed"  and  Proof  of  Escape— Presump^ 
tions.— Where  a  motion  is  made  against  a  sheriff  for 
an  escape,  the  court  occupies  the  place  of  the  jury 
as  to  the  facts,  and  is  bound  upon  a  return  of  "exe- 
cuted," and  upon  the  proof  of  an  escape,  to  presume 
that  it  was  made  with  the  consent  of  the  sheriff, 
unless  he  proves  that  it  was  without  his  consent  or 
negligence  and  that  he  had  used  due  means  to  re- 
capture the  prisoner.    Stone  v.  Wilson,  10  Gratt  520. 

4.  FOR  ACTS  OF  DEPUTY. 

Done  Colore  Officii— Civilly  Not  Criminally.- A  sher- 
iff is  liable  civilly  though  not  criminally,  for  all  the 
acts  of  his  deputy  colore  officii.  Mosby  v.  Mosby,  0 
Gratt  584;  Sangster  v.  Com.,  17  Gratt  131;  Garrett  v. 
Hutchinson,  86  Va.  874, 1 1  S.  E.  Rep.  400. 

A  sheriff  is  not  liable  to  a  criminal  prosecution 
for  a  malfeasance  in  office  committed  by  his  deputy. 
Com.  V.  Lewis,  4  Leigh  664. 

An  action  of  trespass  lies  against  a  sheriff  for  the 
tortious  act  of  his  deputy,  as  such.  Moore  v.  Dawney, 
3  Hen.  &  M.  127. 

A  sheriff  is  ex  officio  jailer,  and  is  liable  for  the 
misconduct  of  his  turnkey  or  servant.  Dabney  v. 
Taliaferro,  4  Rand.  256. 

It  was  held  in  White  v.  Johnson,  1  Wash.  150,  that 
the  high  sheriff  alone  was  liable  for  the  official  acts 
of  his  deputy;  except  in  those  cases  when  the  law 
provides  a  special  remedy  against  the  deputy,  as  by 
motion. 

Administration  —  Receipt  of  Rents  and  Profits.— 
Where  the  rents  and  profits  of  land,  which  has 
been  committed  to  a  sheriff  for  administration, 
bave  been  received  by  the  deputies  of  the  sheriff, 
he  is  responsible  for  them.  Mosby  v.  Mosby,  0  Gratt 
584. 

5ame— iloney  as  Indemnity.— The  principal  deputy 
ot  a  sheriff  received  from  R.,  former  administrator 
of  H.,  a  sum  of  money  to  hold  as  indemnity  for  the 
sureties  of  R.  Subsequently  R.  was  removed,  and 
the  estate  was  committed  to  the  hands  of  the  sheriff, 
who  still  had  the  same  principal  deputy.  This  sum 
was  treated  in  a  settlement  of  the  estate  as  assets 
of  the  estate  in  the  hands  of  the  principal  deputy. 


for  the  sheriff,  as  administrator.  It  was  held  that 
the  sheriff  and  his  sureties  were  responsible  for 
such  sum  and  interest  to  the  distributees  of  H.  Hud- 
son V.  Burwell,  1  Va.  Dec.  864. 

Same— Assets  Received  after  Term.— A  sheriff  is 
responsible  for  assets  of  an  estate  committed  to  his 
hands,  which  come  to  the  hands  of  his  deputy  after 
the  expiration  of  the  sheriff's  term  of  office,  unless 
he  took  steps  to  remove  the  deputy.  Hudson  v. 
Burwell,  1  Va.  Dec.  864,  cUina  Dabney  v.  Smith.  5 
Leigh  18;  Douglass  v.  Stump,  5  Leigh  802;  Tyler  v. 
Nelson,  14  Gratt  214. 

Default  In  Levying  Execution.- A  deputy  levies  an 
execution  on  property  during  the  first  year  of  the 
term  of  his  principal,  but  there  was  no  sale  because 
of  lack  of  bidders.  On  entering  upon  the  second 
year,  the  sheriff  gave  new  sureties,  and  the  same 
deputy  again  qualified,  and  no  order  was  made 
displacing  him.  At  the  end  of  this  year  another 
person  qualified  as  sheriff,  and  the  plaintiff  in  the 
execution  caused  a  venditioni  exponat  to  issue,  di- 
rected to  the  first  sheriff,  which  came  in  the 
deputy's  hands,  and  was  by  him  returned  "satisfied." 
The  sheriff  and  his  sureties  are  liable  for  the  depu- 
ty's default  and  the  levy  being  made  during  the 
first  year,  the  sureties  for  that  year  are  responsible. 
Tyree  v.  Wilson,  0  Gratt  50. 

Execution  against  Deputy— Receipt  by  Another  of 
Money  under  Venditioni  Exponas.— In  an  action 
against  a  sheriff,  the  facts  were,  that  during  the 
sheriff's  term,  an  execution  against  one  of  his  depu- 
ties and  a  third  person  went  Into  the  hands  of 
another  of  his  deputies,  who  made  the  return, 
levied,  and  not  sold  for  want  of  bidders."  After 
the  expiration  of  the  sheriff's  term,  the  creditor 
sued  out  a  venditioni  exponas,  directed  to  the  late 
sheriff,  upon  which  the  deputy,  against  whom  the 
execution  had  Issued,  made  the  return  that  "he 
had  received  teOO,  which,  after  deducting  sheriff's 
commission,  gives  a  credit  of  $472.50.  16th  of  June, 
1846.  which  Is  all  that  I  have  made."  The  sheriff 
was  held  liable,  notwithstanding  the  levy  by  one 
deputy,  and  the  return  on  the  venditioni  exponas  by 
another,  of  the  receipt  of  the  money;  and  the  sheriff 
cannot  object  that  the  deputy  who  received  the 
money  was  the  defendant  In  the  execution.  Tyree 
V.  Donnally,  0  Gratt  64. 

Same— Same.— During  a  sheriff's  term  an  execution 
went  into  the  hands  of  one  of  his  deputies  against 
another  deputy  and  a  third  person.  It  was  levied 
but  no  sale  was  had  for  lack  of  bidders.  After  his 
term  expired,  a  writ  of  venditioni  exponas  was  di- 
rected to  the  late  sheriff,  on  which  the  deputy  de- 
fendant In  the  execution  made  a  return  that  he 
had  received  a  certain  sum  of  money.  As  the  sher- 
iff was  authorized  to  sell  by  thejl.  fa.,  and  receive 
the  money,  and  the  venditioni  exponas  giving  him  no 
new  authority.  If  prior  to  the  Issuing  of  the  last 
writ,  he  sold  the  property  or  received  the  money.  It 
was  his  duty  to  return  the  truth  of  the  case  on  the 
writ,  so  as  to  give  the  plaintiff  the  benefit  of  It  He 
Is  therefore  liable  to  the  plaintiff,  though  the  money 
was  received  by  the  deputy  before  the  last  writ  was 
Issued.    Tyree  v.  Donnally.  0  Gratt  64. 

5.  UNDER  ATTACHMENTS,  LEVIES  AND  PROC- 
ESSES. 

Wrongful  Attachment— Trespase.—Where  a  sheriff 
takes  property  belonging  to  one  person  under  an 
attachment  against  another,  he  commits  a  trespass, 
and  plainly  violates  the  duty  of  his  office,  for  which 
he  is  liable.    Sangster  v.  Com..  17  Gratt  124. 

Wrongful  Levy— Trespass— Indemnity  Bond.— A  con- 
stable, sheriff,  or  other  officer,  who  sells  property 
taken  under  execution,  is  not  protected  from  an  ac- 
tion of  trespass  by  the  claimant,  unless  the  indem- 
nifying bond  taken  by  him  under  the  act  of  1812, 
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conforms  in  all  respects  to  that  act,  and  particularly 
contains  the  clanse  Inserted  for  the  benefit  of  the 
person  claiming  title  to  the  property.  M'Clunn  y. 
Steel,  2  Va.  Cas.  256.  See  further,  monographic  note 
on  "Statutory  Bonds"  appended  to  Qoolsby  v. 
Strother,  21  Gratt.  107. 

Deed  of  Trust— Sale— Trespass.— If  a  deed  of  trust 
be  fair,  and  the  sale  under  it  be  fair  also,  the  Sheriff 
who  levies  an  execution  on  the  property  so  sold, 
which  execution  had  issued  against  the  foods  and 
chattels  of  the  debtor  in  the  deed,  and  the  property 
is  in  the  possession  of  the  purchaser,  is  a  trespasser, 
and  an  action  will  lie  asrainst  him.  Claytor  v. 
Anthony,  6  Rand.  285. 

Qoods  of  Tenant— Rent  Not  Paid— Measure  of  Dam- 
•ffcs.- An  officer  takes  under  execuUon.  and  removes 
foods  of  a  lessee,  without  paying  the  rent  in  arrear 
due  to  the  landlord.  Held,  in  an  action  by  the 
landlord  acrainst  the  officer  for  so  doin? ,  not  the 
amount  of  the  rent  arrear,  bat  the  value  of 
the  foods,  is  the  just  measure  of  damages.  Craw- 
ford V.  Jarre  tt.  2  Leif  h  630. 

Liable  for  Value  of  Property  Levied  on  at  Time  qt 
Sale  Directed  by  Writ— When  the  return  on  an  exe- 
cution shows  that  the  officer  had  levied  upon  certain 
property  and  that  no  other  property  was  found  to 
levy  upon,  the  plaintiff  can  only  recover  the  value 
of  the  property  so  levied,  at  the  time  it  ouf  ht  to 
have  been  sold  by  the  mandate  of  the  writ.  Bank 
V  Horner,  26  W.  Va.  442. 

Failure  to  Execute  and  Return  Process.— A  sheriff  is 
liable  to  the  action  of  a  party  at  common  law,  for 
not  executiuf  and  returning  the  process  of  the 
court,  which  had  been  delivered  to  him  for  that 
purpose.    Ronald  v.  Bentley.  4  Hen.  &  M.  461.  . 

Execution  Not  Returned  at  Request  of  Plaintiff. -If  a 
sheriff  nef  lects  to  return  an  execution  at  the  re- 
quest of  the  plaintiff  he  is  not  liable  to  a  fine.  Bul- 
lock V.  Goodall.  S  Call  44,  affirmiufir  Goodall  v.  Bullock. 
Wythe  828. 

Failure  to  Levy  Execution.— The  failure  on  the  part 
of  a  sheriff  to  levy  an  execution,  which  has  been 
placed  in  his  hands,  when  he  mlfht  have  done  so, 
renders  him  liable  for  the  debt  O'Bannon  v.  Saun- 
ders. 24  Gratt.  188. 

Sale  under  Execution  in  Good  Faith— Caveat  Emptor. 
—A  sheriff  selling  under  execution  in  food  faith,  in- 
curs no  responsibility  as  to  title,  there  beinf  no  im- 
plied warranty,  raised  by  law,  under  such  a  sale. 
The  rule  of  caveat  emptor  applies  to  such  a  case. 
Saunders  v.  Pate,  4  Rand.  8. 

Liable  for  Levy  after  Six  Honths.— At  the  end  of  six 
months  from  the  date  of  an  authorized  county 
levy,  the  sheriff  and  his  sureties  at  the  time  of  the 
levy  are  liable  to  the  creditors  provided  for  therein, 
whether  any  collection  has  been  made  or  not.  Bal- 
lard V.  Thomas,  10  Gratt  14. 

Same— Removal.— Althoufh  after  a  county  levy  the 
sheriff  is  removed  from  his  office,  before  the  next 
six  months  have  expired,  the  sheriff  and  his  sureties 
are  liable  to  the  creditors  provided  for  in  the  levy. 
Ballard  v.  Thomas,  19  Gratt  14. 

Not  Liable  When  Process  Is  from  Court  Havinf  Juris, 
diction.— A  sheriff  is  protected  from  personal  re- 
sponsibility in  the  execution  of  process  emanatinf 
from  a  court  or  maflstrate  havinf  Jurisdiction  of 
the  subject,  althoufh  the  judf  ment  of  the  court  or 
maflstrate,  upon  which  the  process  issued,  is  erro- 
neous, and  the  error  is  apparent  on  the  face  of  the 
proceedinfs.    Price  v.  Holland,  1  Pat.  &  H.  289. 

VIU.  ACTIONS  BY  SHERIFF. 
Afainst  Purchaser— Deputy  as  Witness.— In  an  ac- 
tion by  the  hlf  h  sheriff  af  alnst  a  purchaser  to  re- 
cover the  purchase  money  of  lands  sold  by  a  deputy 
at  auction  of  an  Insolvent's  interests,  the  deputy  is 


a   competent  witness  for  the    plaintiff.    Brent    v. 
Green,  6  Leif  h  16. 
On  Indemnity  Bond— Proper  Plaintiff.— In  Lewis  v. 

Adams,  6  Leif  h  820,  it  was  held  that  an  action  on  an 
indemnifylnf  bond  fiven  to  a  sheriff  for  the  sale  of 
property  taken  in  execution  must  be  brouf  ht  in  the 
name  of  the  sheriff,  and  can  be  maintained  only  at 
the  relation  of  the  party  injured;  and  that  althonf  b 
such  party  was  not  named  in  the  pleadlnf s,  the  fact 
that  he  was  the  relator  was  sufficiently  shown  by 
the  assifnment  of  the  breach  and  by  a  special  ver- 
dict which  showed  that  such  person  was  considered 
the  real  plaintiff.  See  further,  monofraphic  note  on 
"Official  Bonds"  appended  to  Sanfster  v.  Com.,  17 
Gratt  124. 

IX  ACTIONS  AGAINST  5HER1FF. 

1.  ASSUMPSIT. 
Money  Received  under  Execution— Declaratloa.—/»- 

debitatus  aseumpeit  will  He  af  alnst  a  sheriff  for  money 
received  by  himself,  or  his  deputy,  under  an  execu- 
tion: but  the  declaration  oufht  to  be  so  far  special, 
as  to  distinf  uish  the  demand  from  one  af ainst  him 
in  his  private  capacity.  Overton  v.  Hudson.  2  Wash. 
172.  See  further,  monofraphic  m><«  on  " Assumpsit'^ 
appended  to  Kennaird  v.  Jones,  9  Gratt  183. 

2.  CASE. 
Levy  on  Tenant's  Property  without  Paying  Rent.— 

An  action  of  debt  will  not  lie  af  alnst  a  sheriff  for 
levying  an  execution  upon  the  property  of  the  plain- 
tiff's tenant,  without  paylnf  him  a  year's  rent  The 
proper  remedy  is  case  for  consequential  damafes. 
Byrd  V.  Cocke,  1  Wash.  282l 

3.  DEBT. 
For  Escape.— By  sec.  3,  ch.  186, 1  Rev.  Code  of  1819.  an 

action  of  debt  could  be  maintained  af  alnst  a  sheriff 
where  there  had  been  a  willful  or  nef  lif ent  escape 
of  a  debtor  taken  under  a  writ  of  ca,  ea.  Stone  v. 
Wilson,  10  Gratt.  529.  See  section  ''Liability,"  sub- 
section "Escape." 

Same— Evidence— Defense.— In  order  to  maintain  an 
action  of  debt  af  ainst  a  sheriff  who  has  willf  ally  or 
nefllfently  allowed  a  .debtor  to  escape  who  had 
been  taken  under  a  writ  of  ca.  sa.,  it  Is  only  neces- 
sary for  the  plaintiff  to  show  the  escape,  which  may 
be  done  by  evidence  aliunde  the  return  on  the  exe- 
cution. To  defeat  the  action  the  sheriff  must  show 
that  the  escape  was  tortious,  and  that  fresh  parsnit 
was  made.    Stone  v.  Wilson,  10  Gratt.  &29. 

Partiality  on  Election— Declaration— AHegations.— In 
an  action  of  debt  by  a  candidate  af  alnst  the  sheriff 
for  partiality  in  conductinf  the  election,  the  decla> 
ration  is  sufficient  on  general  demurrer,  where  it  sets 
forth  that  the  plaintiff  sues  ouitam;  that  he  demand 
the  precise  penalty  imposed  by  law:  that  he  was  a 
candidate  for  the  house  of  delef ates  at  the  Aufxist 
elections  for  Fayette  in  1831;  and  that  defendant 
being  sheriff  and  conductor  of  the  election,  did  inter- 
fere and  show  partiality  in  favor  of  other  candi- 
dates af  ainst  him,  "by  advlslnf  and  urflnf  persons 
to  vote  af  ainst  him,  and  by  ref  usiuf  to  receive  votes 
of  persons  known  to  be  favorable  to  him,  tbouf  h 
duly  qualified,  and  urflnf  their  rlf ht  to  be  heard  in 
the  said  election,  and  to  have  their  votes  received 
and  recorded  in  his  favor."  Sims  v.  Alderson.  S- 
Leif h  479.  See  further,  monofraphic  note  on  "Debt 
The  Action  of  appended  to  Davis  v.  Mead,  IS  Qratt 
118. 

4.  NOTICE  AND  MOTION.— See  monofraphic  noi^ 
on  "Official  Bonds"  appended  to  Sanfster  v.  Com.. 
17  Gratt  124. 

5uffflciency  of  Notice— Judffment.—A  notice  that  a 
motion  will  be  made  for  a  Judf  ment  af  alnst  a  sher- 
iff, for  the  amount  of  his  receipt  for  sundry  execu- 
tions for  fines,  "as  appears  by  a  copy  of  said  receipt'* 
is  sufficient,  without  mentloniuf  the  af fref ate  sum 
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due.  the  separate  amount  of  each  execution,  or  the 
time  when  delivered  to  the  sheriff.  And  a  Judg- 
ment thereupon,  for  the  afftrreffate  sum  due,  without 
distinffuishinff  the  amount  of  each  execution,  will 
be  sustained,  if  conformable  to  law  in  other  re- 
spects.   Sesrouine  v.  The  Auditor,  4  Munf.  88a 

Proper  Plaintiff— Board  of  Education.— It  is  proper 
to  make  a  motion  against  a  sheriff  in  the  name  of 
the  board  of  education.  Board,  etc.,  v.  Parsons,  22 
W.  Va.  308. 

Same— Execution  Indoned.— Where  an  execution  is 
sued  out  in  the  name  of  one  person,  and  indorsed 
for  the  benefit  of  another,  the  indorsee  cannot 
maintain  a  motion  in  his  own  name  against  the  sher- 
iff for  the  amount  levied  on  the  execution,  or  for 
his  default  in  service  and  return  of  the  writ  Tol- 
son  V.  Elwes,  1  Leiffh  486. 

Same— Creditors  In  County  Levy.— The  remedy  by 
motion  for  a  sum  appropriated  by  a  county  in  lay- 
InfiT  a  levy,  lies  in  favor  of  the  county  creditors 
only:  not  in  favor  of  those  who,  as  trustees,  have 
contracted,  or  may  contract,  on  behalf  of  the  county, 
with  any  individual.  Stuart  v.  Hamilton,  2  Hen.  & 
M.  48. 

Same- When  Debtor  Pays  Creditor.— A  Jl.  fa.  is 
delivered  to  the  sheriff,  and  the  debtor  pays  the 
amount  of  the  execution  to  the  creditor;  the  sheriff 
fails  to  make  due  return  of  the  execution.  Held. 
the  debtor  cannot  maintain  a  motion  in  the  name 
of  the  creditor  against  the  sheriff  for  a  fine  for  f ail- 
incT  to  return  the  execution,  even  though  the  debtor 
was  a  party  injured  thereby.  Fletcher  v.  Chapman, 
3  Leifirh  5d0. 

In  Circuit  Court  or  Clerk's  Office— Residence  of  Offi- 
cer.—The  plaintiff  in  an  execution  may  by  notice 
and  motion  under  sec.  85,  ch.  19,  W.  Va.  Acts  1881. 
obtain  judffment  in  the  circuit  court,  to  which,  or 
to  the  clerk's  office  of  which,  such  execution  is 
returnable  affainst  an  officer  although  such  officer 
may  reside  in  a  county  different  from  that  for 
which  the  court  Is  held.  Bank  v.  Homer,  28  W.  Va. 
442. 

Recovery  Wliere  Return  Shows  Officer  Entitled  In  Any 
Form  of  Action.— In  a  proceeding  by  notice  and  mo- 
tion against  an  officer  the  plaintiff  may  recover  in 
any  case,  where  the  return  of  the  officer  on  the  exe- 
cution shows  that  the  plaintiff  would  be  entitled  to 
recover  from  the  officer  money  in  any  form  of  action. 
Bank  v.  Horner,  26  W.  Va.  442. 

County  Levy— Sum  Appropriated  by  Court— The 
creditor  of  a  county  cannot  make  a  motion  against 
the  sheriff  for  failing  to  collect  the  county  levy,  or 
any  part  thereof,  but  only  for  the  suih  appropriated 
by  the  court,  in  laying  the  levy,  to  pay  the  sum  due 
to  him,  and  this  he  can  do  after  six  months  from  the 
time  when  it  was  laid,  whether  the  sheriff  has  col- 
lected the  money  or  not  Stuart  v.  Hamilton,  2  Hen. 
&  M.  48. 

Failure  to  Pay  Over  Money  on  Execution.- A  motion 
may  be  made  against  a  sheriff  and  his  sureties,  for 
the  failure  of  his  deputy  to  pay  the  plaintiff  money 
levied  by  the  deputy  on  execution.  Hogue  v.  Cot- 
tle. 2  Va.  Cas.  229. 

Same— When  Can  Be  Made.— A  motion  against  a 
sheriff,. for  the  default  of  his  deputy  in  paying  over 
money  received  by  execution,  need  not  be  made  at 
the  next  succeeding  court  after  the  return  day  of 
the  execution,  but  may  be  made  at  a  subsequent 
court    Hogue  v.  Cottle,  2  Va.  Cas.  229. 

Fine  for  Failure  to  Return  Execution- Discretion  of 
Court— The  statute  which  gives  a  motion  against  a 
sheriff  for  a  fine  for  failing  to  return  an  execution, 
is  not  imperative  on  the  court  to  give  such  Judg- 
ment, but  the  court.  In  Its  sound  discretion,  may 
give  or  deny  Judgment,  in  such  cases.  Fletcher  v. 
Chapman,  2  Leigh  560. 


When  Proper  for  Escape.— By  sec.  48,  ch.  134, 1  Rev. 
Code  of  1819.  proceedings  may  be  had  against  a  sher- 
iff for  an  escape  by  motion  in  the  following  cases: 
1.  Where  a  return  on  the  execution  states  that  the 
officer  has  taken  the  body  of  the  debtor  and  has  it 
ready  to  satisfy  the  execution,  and  the  plaintiff  can 
show  the  escape  aliunde.  2.  When  the  return  shows 
such  a  state  of  facts  as  would  entitle  the  plaintiff 
to  a  verdict  In  an  action  of  debt  for  escape.  Stone 
V.  Wilson,  10  Gratt  529. 

5.  INSTRUCTIONS. 

Action  on  Case— Failure  to  Levy— Return.— in  an 
action  on  the  case,  against  a  sheriff,  for  falling  to 
levy  an  execution,  if  the  return  on  the  execution 
was  ''that  there  were  no  effects  with  which  the  debt 
could  be  satisfied,"  the  burden  is  thrown  on  the  plain- 
tiff of  proving  the  falsehood  of  such  return  and  the 
court,  if  requested  in  a  proper  manner,  ought  so  to 
instruct  the  Jury.  But  if  the  defendant  request  the 
court  to  instruct  the  Jury,"thatit  is  incumbent  on 
the  plaintiff  to  prove  the  falsehood  of  the  return 
mentioned  in  the  declaration,"  and  no  return  be 
distinctly  stated  therein,  the  court  ought  to  decline 
giving  any  Instruction  in  pursuance  of  such  request 
Davis  V.  Johnson.  8  Munf.  81.  See  further,  mon- 
ographic note  on  ■Instructions"  appended  to  Wo- 
mack  V.  Circle,  29  Gratt  192. 

a  DEFENSES. 

To  an  Action  for  an  Escape.- Upon  the  proof  of 
escape  In  an  action  of  debt  against  a  sheriff,  under 
the  statute  the  Jury  must  presume  all  that  is  nec- 
essary to  be  found  in  their  verdict  unless  and 
until  the  sheriff  negatives  by  his  proofs  all  consent 
or  negligence  on  his  part  and  also  shows  that  he 
has  made  diligent  efforts  to  retake  the  prisoner. 
Stone  V.  Wilson,  10  Gratt  529. 

To  Suit  by  Deputy  for  Removal  from  Office. -If  the 
deputy  sue  the  sheriff,  for  turning  him  out  of  office 
In  violation  of  his  contract,  a  plea,  that  the  plain- 
tiff had  been  guilty  of  a  certain  misfeasance  and 
other  specified  improprieties  in  his  office,  from 
which  he  was  therefore  dismissed  by  the  defend- 
ant is  a  full  answer  to  the  declaration.  Hoge  v. 
Trigg,  4  Munf.  150. 

Case  for  Unlawful  Levy.— In  trespass  on  the  case 
against  a  sheriff  for  the  unlawful  levy  and  seizure 
of  plaintiff's  goods,  under  an  execution,  the  plain- 
tiff need  not  offer  in  evidence  the  execution  under 
which  the  levy  was  made;  that  the  levy  was  made 
under  a  proper  execution  is  a  matter  of  defense. 
Garrett  v.  Hutchinson,  86  Va.  872,  11  S.  E.  Rep.  406. 

Laches.— A  sheriff  collected  the  poor  rates  for  the 
years  1808  and  1804.  In  1823  proceedings  were  com- 
menced against  him  by  the  overseers  of  the  poor 
for  balances  unaccounted  for.  It  was  held  that 
after  such  lapse  of  time  the  proceedings  should 
not  be  entertained.  Overseers  v.  Tacker,  2  Leigh 
580.  See  further,  on  this  subject  monographic  note 
on  "Laches"  appended  to  Peers  v.  Barnett  12 
Gratt  410. 

Failure  to  Pay  Over  County  Levy— Court  Not  Le- 
gally Constituted.— Commissioner's  Book  Irregular— A 
county  court  having  laid  the  county  levy,  and  di- 
rected the  sheriff  to  pay  certain  claims  upon  the 
county  out  of  it,  and  the  sheriff  having  received 
the  commissioner's  book  and  proceeded  to  collect 
the  levy  as  far  as  itcould  be  collected,  and  returned 
a  list  of  insolvents,  upon  a  motion  by  one  of  the 
creditors  of  the  county,  whose  claim  was  directed 
to  be  paid  out  of  the  levy,  against  the  sheriff  and 
his  sureties  to  recover  the  amount  it  is  not  com- 
petent for  the  defendants  to  object  that  the  county 
court  was  not  legally  constituted  to  be  authorized 
to  lay  the  levy  when  it  was  done ;  nor  can  they 
object  that  the  commissioner's  book  was  irregu- 
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larly  made   out  and  not  properly  authenticated. 
Cook  V.  Hays,  QGratL  142. 

7.  JUDGMENT.— See  monofirrapMc  nof^  on  "Judg- 
ments*' appended  to  Smith  v.  Charlton,  7  Gratt  483. 

Error  of  Cleric— Relief  from.— A  Judsrment  entered 
aerainsta  sheriff,  under  a  false  Idea  of  the  clerk, 
that  the  ball  piece  was  insufficient  where  the  plain- 
tiff's counsel  had  asrreed  that  It  misrht  be  filed,  was 
relieved  aealnst  In  equity.  Smith  v.  Wallace,  1 
Wash.  254. 

For  Pines  Collected— By  Default-Receipt  Not  In 
Record.— A  judgment  by  default  a&rainst  a  sheriff,  for 
fines  collected  upon  executions  In  behalf  of  the  com- 
monwealth, may  be  sustained,  although  his  receipt 
for  the  executions  be  not  Inserted  In  the  record. 
Se^ouine  v.  The  Auditor,  4  Munf.  808. 

Prior  to  February,  i8ia— Interest.— Where  the  de- 
fault of  the  sheriff,  or  other  officer,  responsible 
for  fines  collected,  took  place  before  February 
20,  1812,  judgment  oujjrht  not  to  be  rendered  for 
Interest  at  the  rate  of  fifteen  per  centum  per 
annum,  but  for  five  per  centum  damaires,  and  five 
per  centum  per  annum  Interest,  on  the  whole 
amount,  as  in  the  case  of  public  taxes.  Segoulne  v. 
The  Auditor.  4  Munf.  898. 

No  Ball  Required— Judgment  by  Default  Improper.— 
In  actions  where  appearajice  ball  is  not  required.  It 
Is  error  to  enter  judgment  by  default  ag'alnstthe 
sheriff  for  not  returning  the  bail.  Ruffln  v.  Call,  2 
Wash.  181. 

3ame— Set  Aside. —If  judgment  be  entered  asrainst 
the  defendant  and  sheriff,  in  a  case  in  which  the 
sheriff  was  not  required  to  take  appearance  ball,  the 
court  oufiTht  to  set  it  aside  as  to  the  sheriff,  thisbelnfir 
disclosed  before  executing  the  writ  of  enquiry. 
Williams  V.  Campbell,  1  Wash.  158. 

8.  DEMAND    BEFORE    SUIT. 

Where  Plaintiff  Lives  In  Country.— Where  the  plain- 
tiff, in  an  action  against  a  sheriff  to  recover  money 
received  under  an  execution,  lives  in  the  country, 
no  demand  of  the  money  is  necessary  before  pro- 
ceeding to  subject  the  sheriff.  Tyree  v.  Donnally,  9 
Gratt.  W. 

Creditor  In  County  Levy.— A  county  creditor  pro- 
vided for  in  a  county  levy,  which  has  not  been 
accounted  for  by  the  sheriff,  is  not  bound  to  apply 
to  the  sheriff  or  his  deputies  for  payment,  before  he 
proceeds  to  enforce  payment  of  his  debts  by  the 
sheriff  and  his  sureties.  Ballard  v.  Thomas,  19 
Gratt  14. 

9.  DUTY  OF  DEPUTY  TO  DEFEND.-See  sec- 
tion "Deputy." 

Notice— Motion  for  Money  Collected  by  Deputy.— 
Upon  a  motion  agaii^st  a  sheriff  for  the  failure  of 
his  deputy  to  collect  and  account  for  the  county 
levies,  which  went  into  his  hands,  the  deputy  having 
notice  of  the  motion,  the  deputy  should  defend  the 
motion  if  he  can.  Lee  County  Justices  v.  Fulkerson, 
21  Gratt.  182. 

A  decree  Is  rendered  against  the  administrator  of 
a  sheriff,  for  the  default  of  the  sheriff's  deputy  In 
not  returning  an  execution;  and  thereupon  a  mo- 
tion is  made  by  the  administrator  of  the  sheriff 
asrainst  the  executor  of  the  deputy.  At  the  hearing 
of  the  motion,  evidence  is  offered  to  show  that  the 
motion  against  the  sheriff's  administrator  was  not 
within  ten  years  from  the  return  day  of  the  execu- 
tion. But  it  appearing?  that  the  executor  of  the 
deputy  had  notice  from  the  administrator  of  the 
sheriff  to  defend  the  motion  against  the  said  admin- 
istrator, and  promised  to  attend  to  it,  held,  the 
sheriff's  administrator  is  entitled  to  judgment 
against  the  deputy's  executor.  Scott  v.  Tankersley, 
10  Leigh  581. 

Same— Same— Estoppel.— Judgment  having  been 
recovered  of  a  sheriff  for  the  default  of  his  duputy. 


of  which  proceedlnar  the  deputy  had  notice,  but 
failed  to  defend,  the  sheriff  is  entitled  to  recover  a 
Judgment  for  the  same  amount  atrainst  the  dep- 
uty, and  the  latter  is  not  entitled  to  the  defense 
that  he  has  not  defaulted,  but  has  made  proper 
payments.  Lee  County  Justices  v.  Fulkerson,  21 
Gratt  182. 

Whenever  a  deputy  has  notice  of  an  action  ag-ainst 
the  sheriff,  it  is  his  duty  to  defend  the  action,  if  he 
has  any  defense.  And  when  a  sheriff  has  suffered 
judgment  in  such  case  for  the  deputy's  default, 
when  the  former  proceeds  for  reimbursement 
afiralnst  the  deputy,  the  latter  cannot  question  the 
correctness  of  the  judgment.  In  a  proceedings  by 
the  sheriff  against  him.  Allebaugh  v.  Coakley,  75 
Va.  62a 

X.  DEPUTY. 

1.  AUTHORITY  AND  TERM. 

Office  Incompatible  with  Office  of  Justice.— The 
office  of  deputy  sheriff  is  incompatible  with  the 
office  of  justice  of  the  peace,  though  by  the  statute 
law  of  Vlrsrlnla  the  office  of  hisrh  sheriff  is  not  so ;  and 
the  acceptance  of  the  office  of  deputy  sheriff  vacates 
the  office  of  justice.    Com.  v.  Tate,  8  Leigh  802., 

Expiration  of  Sheriff's  Term— Revocation  of  An- 
thortty.— With  respect  to  all  duties  that  may  be 
performed  by  him,  the  authority  of  the  deputy 
sheriff  continues  after  the  expiration  of  the  sher- 
iff's term,  unless  the  authority  is  revoked  or  the 
sheriff  dies.    Tyree  v.  Wilson,  9  Gratt.  69. 

Removal  by  Sheriff— Contract  for  Whole  Term.— A 
deputy  sheriff  holds  his  office  during  the  pleaaore 
of  his  principal,  and  may  by  him  be  removed  from 
office,  notwithstanding  he  has  sriven  bond  and  secu- 
rity to  indemnify  the  principal  in  case  of  his  necrlect 
or  misconduct,  and  it  was  asrreed  between  them 
that  he  should  be  the  deputy,  for  the  time  that  the 
sheriff  should  continue  In  office  under  his  then 
commission;  but  the  deputy  is  not  deprived  thereby 
of  his  remedy  against  the  principal,  for  an  undue 
exercise  of  such  power  of  removal.  Hoge  v.  Tricar, 
4  Munf.  15a 

3.  DUTIES  AND  POWERS. 

Execution  of  Process.— Process  may  be  executed 
by  a  deputy  sheriff  in  all  cases,  unless  the  sheriff  is 
required  to  go  in  person.  Writs  of  ad  quod  damnum 
may  consequently  be  executed  by  the  deputy. 
Wroe  V.  Harris,  2  Wash.  126. 

How  to  5iffn  Returns.— It  was  held  in  White  v. 
Johnson,  1  Wash.  160,  that  the  law  required  the  dep- 
uty sheriff  to  add  the  name  of  the  sheriff,  as  well 
as  his  own,  to^  the  return  of  all  mesne  process  exe- 
cuted by  him.  ' 

To  Take  inquisition.— In  Noel  v.  Sale,  1  CaU  485.  It 
was  held  that  in  proceeding  to  build  a  mill,  the 
deputy  sheriff  could  take  the  inquisition. 

8.  COMPENSATION. 

Where  Duties  Diminished.- If  a  sheriff  during  his 
term  of  office,  after  the  deputy  has  served  two 
years,  relieves  the  latter  of  a  portion  of  the  duties 
originally  assigned  to  him,  against  his  protest  but 
does  not  remove  him,  and  no  change  is  then  made 
as  to  the  original  compensation,  the  fact  that  the 
labors  of  the  deputy  are  thus  diminished  will  not 
necessarily  reduce  his  compensation.  Davis  v. 
Baker.  45  W.  Va.  455,  82  S.  E.  Rep.  239. 

4.  LIABILITY. 

a.  To  Third  Persons. 

For  Failure  to  Take  Bail  on  Mesne  Process.— The  law 
does  not  authorize  the  rendering  of  a  judgrment 
against  a  deputy  sheriff  for  failing  to  take  appear- 
ance ball  upon  mesne  process;  and  if  judgment  be  so 
rendered  against  him.  he  alone  may  obtain  a  super- 
sedeas.   Armistead  v.  Marks,  1  Wash.  325. 

Administration  by  Deputy— Decree  between  Defend- 
ants.— Where  the  representative  of  a  sheriff  is  sued 
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x>Q  account  of  an  estate  committed  to  his  hands,  and 
It  appears  that  his  deputy  (who  is  also  sued)  had  the 
entire  management  of  the  estate,  the  court  may  de- 
cree affainst  the  deputy.  In  the  first  Instance,  if  as- 
sented to  by  the  plaintiff,  reservinsr  liberty  to  him 
to  resort  to  the  court,  for  ulterior  decrees  aerainst 
the  other  parties;  but  if  such  consent  be  not  riven, 
it  is  the  duty  of  the  court  to  decree  between  the  de- 
fendants, in  order  to  throw  the  burden  on  the  per- 
son ultimately  liable.  Cocke  v.  Harrison,  3  Rand. 
494. 

b.  To  Shbritf. 

Judgment  against  Sheriff  Erroneous— if  there  be  a 
judg^ment  for  too  much  money  asralnst  the  sheriff 
on  account  of  money  received  by  his  deputy  on  an 
execution,  he  cannot  recover  the  amount  of  that 
judgment  against  his  deputy:  for  he  shall  not,  by 
submitting-  to  an  erroneous  Judfirment,  saddle  the 
deputy  with  it    Drew  v.  Anderson,  1  Call  61. 

Judgment  is  rendered  against  a  sheriff  for  a  fine 
for  the  allesred  default  of  his  deputy,  the  sheriff 
making  no  defence,  nor  giving  any  notice  to  the 
deputy  of  the  proceeding":  this  judfirment  is  errone- 
ousi  in  point  of  law,  and  unjust  upon  the  merits. 
Ilfld,  in  such  case,  the  sheriff  is  not  entitled  to  re- 
cover the  amount  of  the  fine  from  the  deputy. 
Fletcher  v.  Chapman.  2  Leiffh  MO. 

Where  Deputy  Farmed  Sheriffalty.  —  A  judfirment 
was  recovered  afirainst  a  hifirh  sheriff  for  a  fine  for 
the  failure  of  one  of  his  deputies  to  return  an  ex- 
ecution, which  the  record  showed  had  come  into  his 
hands.  The  execution,  in  fact,  had  been  delivered 
to  another  deputy  who  farmed  the  sheriffalty,  and 
who  defaulted  in  paying-  the  money,  and  in  retum- 
Infir  the  execution.  The  sheriff  is  entitled  to  see  the 
last  deputy,  and  to  recover  what  he  had  paid.  Ram- 
sey V.  McCue,  21  Gratt.  849. 

5«aie— No  Default  as  to  Original  Sheriff.— A  sheriff 
farmed  his  office  to  two  persons,  who  by  the  contract 
were  to  manafire  the  sheriffalty,  to  perform  or  have 
performed  the  duties  of  the  office,  to  select  and  em- 
ploy deputies,  and  to  control  and  have  power  to  dis- 
miss them.  This  contract  was  construed  not  to 
deprive  the  sheriff  of  his  power  to  dismiss  any  dep- 
uty, or  to  refuse  to  permit  the  qualification  of  any 
deputy  selected  by  the  parties  to  whom  the  office 
had  been  farmed.  But  they  were  held  to  be  the 
fireneral  afirents  of  the  sheriff,  and  where  they  had 
required  the  deputies  to  pay  over  to  them  money  col- 
lected, which  had  been  done,  but  for  which  the  sheriff 
had  been  held  liable  to  the  creditors,  the  deputies 
were  held  not  accountable  to  the  sheriff,  as  to  him 
they  were  in  no  default  Holland  v.  Helm,  7  Gratt 
245. 

When  interest  Not  Allowed.— The  statute.  1  Rev 
Code,  ch.  78,  sec.  88,  firiviner  a  summary  remedy  by  mo- 
tion for  a  sheriff  afirainst  his  deputy  and  sureties,  does 
not  authorize  the  court  to  allow  interest  Jacobs  v. 
Hill.  2  Leifirh  383. 

Sheriff  ms  Witness.— In  a  proceedlnsr  by  motion 
afirainst  his  deputy  to  recover  judfirment  for  the 
amountof  a  judfirment  which  the  sheriff  had  suf- 
fered, the  latter  may  srive  oral  testimony  that  the 
recovery  afirainst  himself  was  firrounded  on  the 
misconduct  of  the  deputy.  Shelton  v.  Ward,  1  Call 
588. 

Record  of  Confessed  Judfirment  wa  Evidence.— A 
motion  Is  made  aeraiust  a  sheriff  for  the  default  of 
his  deputy,  upon  which  the  sheriff  with  the  assent  of 
his  deputy,  confessed  judgment  The  record  of  this 
Judfirment  is  admissible  evidence  afirainst  the  dep- 
uty's sureties,  upon  a  motion  by  the  sheriff  ag-ainst 
the  deputy  and  sureties.    Jacobs  v.  Hill,  2  Leierh  893. 

Judgment  against  Sheriff  Discharged.— When  a 
judgment  has  been  recovered  against  a  sheriff,  for 
default  of  his  deputy  in  paying  over  money  received 


under  execution,  although,  he  has  discharged  the 
judgment  the  sheriff  may  proceed  by  motion  against 
the  deputy.    Weaver  v.  Skinker,  4  Gratt  160. 

Proceeding  by  Motion.— Under  the  act  of  1798  (ch.  161 , 
R.C.814,  Ed.  1803)  a  sheriff  may  "proceed  by  motion 
against  his  deputy  for  judgment  to  recover  the 
amountof  a  judgment  obtained  against  the  sheriff 
because  of  the  deputy's  misconduct.  Shelton  v. 
Ward,  1  Call  688. 

Amount  of  Recovery— Amount  of  Original  Judgment. 
—When  a  sheriff  proceeds  by  motion  against  his 
deputy  for  the  amount  of  a  judgment,  which  has 
been  recovered  against  the  sheriff  for  the  default 
of  his  deputy,  the  amount  of  recovery  is  the  amount 
of  the  judgment  recovered,  and  not  the  aggregate 
amount  of  debt  interest  and  costs  paid  by  him,  with 
interest    Weaver  v.  Skinker.  4  Gratt  160. 

5«me— Same— Costs,  etc.,  of  Appeal.— A  high  sheriff, 
against  whom  a  judgment  is  rendered  for  the  de- 
fault or  misconduct  of  his  deputy,  is  entitled  to  re- 
cover of  such  deputy,  not  only  the  amount  of  the 
orifirinal  judfirment  but  all  additions  thereto  arising 
from  coroners*  com  missions  included  in  a  forthcom- 
ing bond,  cost  of  a  judgment  on  that  bond,  and  costs 
and  damages  on  appeals,  or  writs  of  supersedeas,  un- 
til its  final  affirmance  by  the  court  of  appeals. 
Stowers  v.  Smith.  5  Munf .  401. 

Cumulative  Remedies— Before  Judgment— After  Pay- 
ment—By sec.  46,  ch.  49,  Code  1873,  a  sheriff  is 
entitled  to  recover  against  his  deputy  when- 
ever he  becomes  liable  for  the  latter's  default, 
whether  a  judgment  has  been  recovered  or 
not  By  sec.  47  of  the  same  chapter,  the 
sheriff  may  proceed  against  his  deputy  only  when 
there  has  been  a  recovery  against  the  sheriff, 
and  some  payment  to  the  creditor.  The  first  section 
is  cumulative,  and  the  sheriff  may  avail  himself  of 
either  course  of  proceeding.  AUebaugh  v.  Coakley, 
76Va.«8a 

Pine  Imposed  for  De|Nity*s  Default— Discretionary 
with  Court.— The  statute,  which  firives  a  motion  to  a 
sheriff  against  his  deputy  to  recover  the  amount  of 
fines  imposed  upon  the  sheriff  for  the  alleged  de- 
faults of  his  deputy,  is  not  imperative  on  the  court, 
but  lies  in  the  exercise  of  a  sound  discretion. 
Fletcher  v.  Chapman,  2  Leigh  560. 

XI.  CONSTABLE. 

Extent  of  Authority.— A  constable  is  an  officer  ap- 
pointed for  the  whole  county,  and  though  he  is  pro- 
hibited by  law,  under  a  penalty,  from  executing 
warrants  and  levying  executions  out  of  his  particu- 
lar precinct,  yet  his  official  acts  in  any  part  of  the 
county  are  valid,  and  he  and  his  sureties  are  respon- 
sible therefor.  M'Neale  v.  Governor  for  Clarke,  8 
Gratt  299. 

Process  Directed  to  Sheriff —Service  by  Constable.— 
A  process  directed  to  a  sheriff  cannot  be  lawfully 
executed  by  a  constable,  unless  the  office  of  coroner 
is  vacant,  or,  being  filled,  the  Incumbent  is  under 
some  disabilit3'  by  which  he  cannot  be  authorized  to 
act  See  sees.  893-5,  3207,  3220  and  3224  of  the  Code : 
Andrews  v.  Pltzpatrick.  89  Va.  438,  16  S.  E.  Rep.  278. 

Executions— Service.— An  execution  issued  upon  a 
judgment  by  a  justice  of  the  peace,  from  the  court 
of  a  county  or  corporation,  cannot  be  served  by  a 
constable,  except  in  the  city  of  Richmond.  Stokes 
V.  Perkins.  4  Rand.  856. 

Same— Indemnifying  Bond.— A  constable  is  not  au- 
thorized by  section  25  of  the  act  concerning  execu- 
tions to  take  the  indemnifying  bond  there  pre- 
scribed, when  he  levies  an  execution  issued  by  a 
single  mafiristrate  on  a  judgment  for  a  small  debt 
Martin  v.  Sturm,  6  Rand.  693. 

Same— Same— Assumpsit.— A  constable  levies  sun- 
dry executions  sued  out  by  A.  on  property  of  the 
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debtors;  the  remoyal  and  sale  of  the  property  Is 
forbidden  by  the  landlords  of  the  debtors,  claiminsr 
that  it  was  liable  for  the  rents:  and  A.,  the  creditor, 
and  B.  enter  Into  a  written  aflrreement,  to  indem- 
nify the  constable  "agrreeably  to  law";  which  a^rree- 
ment  is  slfirned  by  A.  and  B.  and  by  C.  also,  thousrh 
C/s  name  is  not  in  the  body  of  the  instrument:  and 
this  airreement  is  delivered  to  the  officer,  on  the  day 
and  at  the  place  of  the  sale :  A. ,  B.  and  C.  all  acknowl- 
edsrinfiT  it  as  their  act,  and  B.  and  C.  declaring  ver- 
bally, that  they  are  A.'s  sureties.  Held,  this  is  the 
Joint  assumpsit  of  A..  B.  and  C.  to  Indemnify  the  con- 
stable, for  removing^  and  seUing  the  property  under 
A.'s  executions  and  paying  the  proceeds  to  him,  and 
the  sale  of  it  by  the  constable  is  a  consideration  to 
support  the  assumpsit  as  to  them  all.  Crawford  v. 
Jarrett,  2  Lelirh  690. 

Receipt— Indication  of  Official  Character.— A  receipt 
of  a  constable  for  such  claims  as  are  properly 
placed  in  a  constable's  hands,  to  be  collected  accord- 
ing to  law,  sig^ned  by  him,  with  initials  appended  to 
his  name,  which  stand  for  constable  of  his  county, 
sufficiently  indicate  the  official  character  of  the  re- 
ceipt.   M'Neale  v.  Governor  for  Clarke,  8  Gratt  299. 

Same— Recitals— Presumption.— If  from  the  receipt 
of  a  constable  in  bis  official  capacity  it  does  not  ap- 
pear who  was  the  plaintiff  in  the  execution,  or  in 
the  case  of  any  other  debt  or  claim,  who  was  the 
creditor  entitled  to  maintain  a  warrant  in  his  own 
name,  then  it  should  be  intended  that  the  person  to 
whom  the  receipt  was  g-iven  was  such  plaintiff  or 
such  creditor,  unless  the  contrary  Is  made  to  appear 
by  proper  evidence.  M^Neale  v.  Governor  for 
Clarke,  8  Gratt.  299. 

Same— Same-5ame.-if  the  receipt  of  a  constable 
in  his  official  character,  is  for  a  debt  or  claim  other 
than  an  execution,  it  need  not  be  expressed,  but 
ousrht  to  be  intended,  unless  the  contrary  appears, 
that  it  was  placed  In  the  constable's  hands  to  be 
warranted  for.  and  that  it  mifirht  have  been  recov- 
ered by  warrant.  But  if  the  receipt  is  for  an  exe- 
cntion  it  ouffht  to  be  intended,  unless  the  contrary 
appears,  that  it  was  placed  in  his  hands  not  to  be 
warranted  upon,  but  to  be  levied  accordinfir  to  law. 
M'Neale  v.  Governor  for  Clarke,  8  Gratt.  299. 

Same— Sane— Admissible  Evidence.— If  the  receipt 
of  a  constable  in  his  official  character  appears 
upon  its  face  to  have  been  ffiven  for  an  execution. 
In  which  the  relator  in  the  action  is  not  the  plaintiff, 
thouffh  he  may  be  equitably  entitled  to  the  money, 
or  to  have  been  sriven  for  any  other  debt  or  claim 
upon  which  the  relator  could  not  have  maintained 
a  warrant  in  his  own  name,  then  the  receipt  is  not 
admissible  evidence  to  sustain  the  action  of  such 
relator.  M'Neale  v.  Governor  for  Clarke,  8  Gratt 
299. 

Same— Same— Weight  as  Evidence.— If  the  receipt 
of  a  constable  for  a  debt,  claim  or  execution,  pur- 
ports on  its  face  to  have  been  ffiven  by  him  in  his 
official  capacity,  and  six  months  have  elapsed  from 
the  date  thereof,  before  the  commencement  of  the 
action  against  him.  such  receipt  Is  prima  facie  evi- 
dence of  the  receipt  of  the  money  by  the  constable, 
when  the  debt,  etc.,  was  placed  in  his  hands  to  be 
warranted  for,  and  was  such  as  mlgrht  have  been 
recovered  upon  by  warrant.  M'Neale  v.  Governor 
for  Clarke.  3  Gratt.  299. 

Same— Effect  as  Evidence.— The  receipt  of  a  con- 
stable for  a  debt,  claim  or  execution,  although  not 
in  his  official  capacity,  is  evidence  against  him  that 
the  debt,  claim  or  execution  has  come  to  his  hands. 
M'Neale  v.  Governor  for  Clarke.  8  Gratt.  299.  See 
Smith  V.  The  Governor,  2  Rob.  229. 

Jurisdiction  of  Justice  of  Motions  airalnst— A  j  us- 
tice  of  the  peace  has  Jurisdiction  to  hear  a  motion 
and  give  Judsrment  against  a  constable  for  his  fail- 


ure to  pay  over  money  which  has  been  collected  on 
execution.  Hendricks  v.  Shoemaker,  3  Gratt.  197. 
See  monofirraphic  notes  on  "Justices  of  the  Peace'* 
appended  to  Wallace  v.  Com.,  2  Va.  Cas.  190,  and 
"Jurisdiction"  appended  to  Phippen  v.  Durham.  » 
Gratt.  457. 

Same— Amount— Other  Motions.— The  Jurisdiction 
of  a  Justice  of  the.  peace,  where  a  constable  has 
failed  to  pay  over  collections  made  under  an  execu- 
tion, is  not  dependent  upon  the  amount  of  the 
execution,  or  of  the  Judsrment  on  which  the  execu- 
tion Issued:  nor  is  it  affected  by  the  prosecuUon  at 
the  same  time,  of  other  motions  of  the  same  kind, 
by  the  party  prosecuting-  the  motion,  ag-ainst  the 
same  parties,  before  the  same  or  any  other  Justice; 
whatever  may  be  the  number  or  afirgre^ate  pecu- 
niary amount  of  the  several  defaults  of  the  con- 
stable.   Hendricks  v.  Shoemaker,  3  Gratt.  197. 

Several  Defaults— One  Notice— Judflrment.— One  Joint 
notice  to  the  constable  and  his  sureties,  upon 
defaults  of  the  constable  in  several  cases,  in  suffi- 
cient, and  the  Justice  should  irive  a  separate  and 
distinct  Judgment  In  each  case.  Hendricks  v.  Shoe- 
maker, 8  Gratt  197. 

Judgment  a^lnst  as  Evidence.— A  judgment  a^rainst 
a  constable  upon  his  official  bond  is  not  conclusive 
evidence  of  a  defalcation,  nor  even  prima  fade 
evidence  of  such  facts.  Courtney  v.  Beale,  84  Va- 
692,  5  S.  E.  Rep.  706. 

Liabllity-Dlscharffe  In  Bankruptcy.— The  liability 
of  a  constable  for  failure  to  collect  claims  placed  in 
his  hands,  is  not  a  "defalcation"  within  the  mean- 
ing-of  the  United  States  bankrupt  law  of  1867.  sec. 
88,  and  the  character  of  the  liability  is  not  ctaanped 
by  merger  into  a  Judgment,  and  if  the  original  lia- 
bility was  dlscharsreable  In  bankruptcy  it  became 
nonetheless  so  by  the  rendition  of  the  judgment- 
Courtney  V.  Beale.  84  Va.  092.  5  S.  £.  Rep.  708. 


A8hby  V.  Kiger  and  Others. 

November,  isaa 

Forcible  Entrjr*— Injunction  of  Leffnl  Proceedlngst— 
Equity  Jurlsdictloa— A  court  of  equity  has  Juris- 
diction to  stop  proceedings  at  law.  to  reverse  a 
Judgment  on  a  writ  of  forcible  entry,  in  which  a 
second  writ  of  restitution  has  been  g^ranted;  the 
first  belnff  lost,  without  any  fault  in  the  plaintiff 
in  equity. 

Same— Same.— Though  equity  In  such  a  case  will 
stop  leg^al  proceedings  Involving  only  the  rirht  of 
possession.  It  will  do  It.  without  prejudice  to  an 
action  to  try  the  right  of  property. 

injunction— Release  of  Errors— Appellate  Practice. t— 
The  Judge  f  alllnsr  to  direct  a  release  of  errors  on 
granting  an  Injunction;  this  court  will  respect 
the  principle. 

Ashby  brought  ejectment  in  the  district 
court  of  Moorl^eld  against  Kiger  and  others, 
for  a  piece  of  land  in    Hampshire;  wherein 


^Forcible  Entry.— See  monosrraphic  note  on  "Un- 
lawful Detainer"  appended  to  Dobson  v.  Culpepper. 
23  Gratt.  353. 

tinjunctlon— Equity    Acts    Only    In    Personam.- in 

strictness,  there  is  no  such  thincr  as  an  Injunction  to 
a  Judgment,  because  the  court  of  chancery  does 
not  act  upon  the  law  court,  and  neither  reverses, 
rescinds,  nor  annuls  the  Judgrment.  It  acts  upon 
the  party  only,  restrains  him  from  enforcing  a 
Judgment  by  execution,  and  punishes  him  as  for 
contempt  for  any  violation  of  its  mandate.  For 
this  proposition,  the  principal  case  Is  cited  in  Beck- 
ley  V.  Palmer,  Jl  Gratt.  628:  Epes  v.  Dudley,  4  L.eiffh 
148. 

See  further,  monographic  note  on  'Injunctions" 
appended  to  Clay  tor  v.  Anthony.  15  Gratt.  518: 
monographic  note  on  "Judgments"  appended  to 
Smith  V.  Charlton.  7  Gratt  425. 

^Injustice  Caused  by  Oversight  of  Court— Relief.— in 
Bank  v.  Hupp.  10  Gratt.  86.  It  is  said:  "In  that  case 
(Pulteney  v.  Warren,  6  Ves.  R.  78).  the  doctrine  Is 
broadly  avowed  that  It  Is  the  duty  of  the  court  to 
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a  verdict  was  found  for  Kiger  and  others, 
designating  the  boundary  line  between 
them  and  Ashby;  Judgment  was  given  for 
them  accordingly:  and  they  proceeding  to 
take  possession  under  the  judgment,  with- 
out any  writ  of  habere  facias  possessionem, 
took  possession  of  more  than  Ashby  thought 
the  judgment  gave  them,  or  than  they  had 
title  to.  Whereupon  Ashby  obtained  a  writ 
of  forcible  entry  and  detainer;  and  the  jury 
having  in  that  proceeding,  bound  a  verdict 
in  his  favour,  the  possession  of  the  land, 
of  which  Kiger  and  others  had  unjustly 
taken  possession,  was  restored  to  him. 
154  *Kiger  and    others  then    exhibited 

a  bill  in  the  court  of  Chancery  of 
Staunton,  setting  forth  the  matters  con- 
tained in  the  record  of  the  ejectment,  and 
the  proceeding  on  the  writ  of  forcible  entry 
and  detainer,  in  the  country;  complaining 
of  gross  injustice  in  the  last  mentioned 
proceedings,  but  distinctly  acknowledging 
that  they  had  thereby  been  turned  out  of 
possession ;  not  pretending  that  these  pro- 
ceedings were  irregular,  but  insisting  only 
that  they  were  contrary  to  equity;  and 
praying,  that  Ashby  might  be  enjoined 
from  trespassing  on  the  land  in  controversy, 
from  taking  the  profits  thereof,  and  that 
they  might  be  quieted  in  the  possession. 
The  injunction  was  awarded  till  further  or- 
der, &c.  Ashby  answered  the  bill;  and 
after  various  proceedings,  first  in  the 
Staunton,  and  then  in  the  Winchester  Chan- 
cery court,  the  bill  was  in  April  1817,  dis- 
missed with  costs,  but  without  prejudice, 
&c.  on  the  ground,  that  the  case  was  not 
proper  for  relief  in  equity. 

In  the  long  interval  which  had  elapsed, 
the  sheriff  had  lost  the  minutes  of  the  pro- 
ceedings on  the  writ  of  forcible  entry  and 
detainer:  but  the  loss  being  proved  to  the 
satisfaction  of  the  magistrate,  who  had 
awarded  the  writ,  by  the  oath  of  the  sheriff 
himself;  the  same  magistrate  thereupon 
awarded  Ashby  another  writ  of  restitution ; 
which  was  immediately  executed. 

Then  on  the  petition  of  Kiger  and  others 
to  the  Superior  court  of  law  of  Hampshire, 
suggesting  error  in  the  writ  of  restitution, 
a  certiorari  was  awarded,  to  remove  the 
whole  proceedings  on  the  writ  of  forcible 
entry  and  detainer  into  that  court.  The 
magistrate  returned  that  the  record  of  those 
proceedings  were  lost. 

And  thereupon  the  present  suit  was  com- 
menced by  Ashby  in  the  court  of  Chan- 
cery of  Winchester.     In   this   bill,    he    sets 


relieve  a  party,  as  far  as  It  can.  from  the  injustice 
to  which  the  shortness  of  Its  proceedln&rs  may  have 
exposed  him.  It  is  said  there  to  be  a  principle  on 
which  courts  of  justice  should  act  without  scruple, 
to  relieve  parties  asrainst  the  injustice  that  may  be 
occasioned  by  its  own  acts  or  oversights,  at  the  In- 
stance of  the  party  ag-ainst  whom  the  relief  is 
soDg-ht  The  doctrine  of  this  case  Is  recog'nized  as 
unquestionable  by  Lord  Redesdale,  in  Bond  v.  Hop- 
kins, 1  Sch.  &  Lef.  413,  and  by  Lord  Cotterham,  in 
Sanxter  v.  Foster,  1  Cr.  &  Phil.  302,  18  Eng.  Ch.  R. 
302.  It  Is  in  effect  recofirnized  or  acted  upon  in 
various  other  cases.  Anonymous,  2  Ch.  Cas.  217; 
Ross  V.  Reid,  8  Gratt.  229;  Elliott  v.  Davis,  Bumb.  R, 
23:  Morsran  v.  Morg-an,  2  Dick.  R.  043;  Grant  v. 
Grant.  8  Cond.  Eng.  Ch.  R.  633;  O'Donel  v.  Browne,  1 
Ball  &  Beat  263.  It  is  also  recogmlzed  in  I  Story's 
Eq.,  S  614,  p.  578:  and  it  was  distinctly  acted  upon 
in  the  case  of  Athbv  v.  A'io&r,  Gilmer  153.  In  that 
case  the  chancellor,  on  granting-  an  injunction  to  a 
Judg-ment  at  law,  omitted  to  require  a  release  of 
errors.  It  was  held  that  the  party  should  not  be 
permitted  to  take  advantage  of  the  omission.'* 


forth  the  whole  history  of  the  controversy 
as  above  stated,  particularly  the  loss  of  the 
record  of  the  proceedings  on  the  writ  of 
forcible  entry  and  detainer ;  and  prays,  that 
Kiger  and   others   may   be    enjoined 

155  *from    proceeding    on     their    certio- 
rari   in    Hampshire  Superior  court  of 

law,  and  that  he  might  be  quieted  in  his 
possession  of  the  land  in  dispute,  till  Kiger 
and  others  should  establish  a  better  title  at 
law.  Chancellor  Carr  refusing  the  injunc- 
tion ;  it  was  awarded  by  a  judge  of  the 
court  of  Appeals ;  and  on  the  2nd  of  Decem- 
ber, 1817,  the  Chancellor  dissolved  the  in- 
junction, on  the  same  ground  on  which  he 
had  at  first  refused  it,  that  the  case  was 
not  proper  for  relief  in  equity.  From 
which  decree,  Ashby  obtained  an  appeal. 

Leigh  for  the  appellant. 

Said  the  only  point  in  the  case  was, 
whether  the  Chancellor  had  jurisdiction. 
He  clearly  had,  for  the  proceedings  on  the 
writ  of  forcible  entry,  are  matters  in  pais ; 
and  equity  has  the  same  power  to  relieve 
against  their  loss,  that  it  has  for  the  loss 
of  any  other  muniment  of  title. 

Ashby  must  be  taken  to  have  been  law- 
fully put  into  possession  of  the  disputed 
land,  under  the  judgment;  and  the  appellees 
ought  not  to  be  allowed  to  avail  themselves 
of  the  loss  of  the  record,  by  which  he  was 
put  into  possession. 

Wickham,  contra.  Proceedings  on  a  writ 
of  forcible  entry,  are  not  in  pais,  they  are 
matters  of  record.  And  if  they  were  in 
pais,  they  are  of  a  criminal  nature,  and  a 
court  of  equity  has  no  cognisance  of  them. 
Then  the  party  is  to  be  in  a  better  situation 
by  the  loss  of  the  record,  than  if  it  was 
preserved.  If  it  still  existed,  the  judgment 
might  be  reversed.  Here  is  an  attempt  in 
equity  to  reverse  the  judgment  of  a  court  of 
law,  because  the  record  is  lost.  It  is  wholly 
inadmissible. 

Leigh  said  the  proceedings  on   a  forcible 

entry  were  of  a  civil  and   not  of  a  criminal 

nature.     They    had  long  lost  their  original 

character  and  were  as  purely  a  civil  remedy 

as  ejectment. 

156  ♦ROANE,    Judge.*    This  is  an  ap- 
peal from  an  order  of   the   court   of 

Chancery  at  Winchester,  dissolving  an  in- 
junction, obtained  by  the  appellant.  Its 
object  was,  to  restrain  the  appellees  from 
proceeding  on  a  writ  of  certiorari,  obtained 
by  them,  from  the  Superior  court  of  Hamp- 
shire county,  to  remove  into  that  court,  cer- 
tain proceedings  on  a  warrant  of  forcible 
entry  and  detainer;  and  that  the  appellant 
might  be  quieted  in  his  possession  of  the 
land  to  which  they  related,  'till  the  appel- 
lees should  establish  a  better  title  thereto, 
at  law. 

Many  years  ago  the  appellant  brought  his 
ejectment  against  the  appellees,  claiming 
land  adjoining  that  now  in  controversy:  in 
which  action,  a  verdict  was  rendered  for 
the  defendants,  embracing  the  land  now  in 
question,  by  a  designated  boundary.  The 
appellees  proceeded  to  take  possession  of 
the  land,  according  to  the  verdict,  and  thus 
occupied  some  land  which  had  been  long  in 
the  possession  of  the  appellant.  To  remedy 
this   procedure,  the  appellant   sued    out   a 
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warrant  of  forcible  entry  and  detainer;  and 
having  obtained  a  verdict,  thereupon  the 
possession  of  the  land  was  restored  to  him 
by  the  magistrate.  After  this,  it  was  com- 
petent to  the  appellees  to  ajppeal  from  this 
decision,  (as  they  have  since  done,)  or  to 
go  into  a  court  of  equity  for  relief :  but  they 
ought  not  to  have  been  permitted  to  harass 
the  appellant  in  both  jurisdictions.  The 
appellees  elected  to  go  into  a  court  of 
equity ;  complaining  of  this  measure  on  the 
part  of  the  appellant,  but  without  charging 
any  irregularity^  in  the  proceedings,  compe- 
tent to  give  jurisdiction  to  such  court. 
They  only  prayed,  that  the  appellant  might 
be  injoined  from  taking  the  profits  of  the 
land,  and  that  they  might  be  (quieted  in  the 
possession  thereof.  This  injunction  was 
granted:  but  the  Judge  omitted  to  require 
any  release   of  errors   in    relation    to 

157  *the  proceedings  aforesaid ;  and  by  its 
award,  the  appellees  were  again   put 

in  possession. 

This  first  injunction  after  remaining  in 
court  many  years,  was  dissolved  in  April 
1817,  and  the  bill  dismissed,  on  the  ground, 
that  the  case  was  not  proper  for  relief  in 
equity.  On  this  termination  of  the  cause, 
the  appellant  was  again  entitled  to  posses- 
sion. He  might  have  taken  it  himself  in  a 
peaceable  manner;  but  he  obtained  it  by 
means  of  a  second  writ  of  restitution, 
awarded  by  the  same  magistrate,  and  he  now 
holds  that  possession.  In  thus  obtaining 
that  possession,  the  appellant  was  in  no  de- 
fault. Although  the  proceedings  on  the  war- 
rant of  forcible  entry  and  detainer  were  lost, 
whereby  the  validity  of  his  restitution 
might  have  been  rendered  questionable, 
they  were  lost  through  no  default  of  his. 
On  the  other  hand,  the  conduct  of  the  ap- 
pellees is  not  free  from  censure ;  they  now 
attempt  to  deprive  the  appellant  of  his  pos- 
session, in  a  court  of  law,  under  the  writ 
of  certiorari,  after  having  long  contested 
that  possession  with  him  in  a  court  of 
equity:  and  they  hope  to  succeed  in  this, 
in  consequence  of  the  loss  of  the  proceed- 
ings aforesaid ;  a  loss  which  probably  re- 
sulted from  the  long  delay  of  the  appellees 
in  the  court  of  equity,  and  a  consequent  be- 
lief in  the  magistrate,  that  those  proceed- 
ings would  no  longer  be  wanted.  They  not 
only  wish  to  violate  a  principle  always  held 
dear  by  a  court  of  equity,  but  also  to  make 
use  of  an  advantage,  produced  by  them- 
selves as  aforesaid.  But  for  the  loss  of 
these  papers  this  course  of  proceeding  would 
not  have  been  essayed  by  them.  Although 
the  Judge  in  granting  the  first  injunction 
did  not  exact  a  release  of  errors  at  law,  this 
court  in  adjusting  the  controversy  between 
the  parties,  must  respect  the  principle.  It 
will  emphatically,  respect  it,  and  prevent 
the  resort  which  is  now  meditated,  under 
the  circumstances  which  have  been  detailed. 
There  is  another  principle  which  has 

158  also  its  due  weight  *with    the    court, 
and  that  is,  that  it   is  time  that  this 

controversy  for  the  mere  possession  of  the 
land,  should  be  put  at  rest.  It  is  enoui^h 
that,  ratifying  the  possession  where  it  now 
is,  the  appellees  should  be  permitted  by 
their  action  at  law  to  establish  their  title 
to  the  land.  This  course  while  it  is  ade- 
quate  to  every  purpose  of  justice  between 


the  parties,  forbids  the  appellees  to  profit 
by  their  own  wrong,  and  will  operate  as  a 
bill  of  peace  as  to  this  obstinate  contest 
for  the  mere  possession. 

The  Judge  whose  opinion  is  now  before 
us,  seems  to  think,  that  such  a  course  would 
be  an  unwarrantable  interference  with  the 
jurisdiction  of  another  forum.  In  this  we 
are  obliged  to  differ  from  him  in  opinion. 
It  is  but  the  common  case,  which  every  day 
occurs.  The  tribunal  of  the  court  of  equity, 
does  not  act  immediately  upon  that  of  the 
court  of  law,  nor  in  any  manner  disrespect- 
ful to  it :  it  only  acts  upon  the  party,  and 
for  good  reasons  existing  in  relation  to 
him,  restrains  htm  from  proceeding  further. 
The  Judge  seems  also  to  think,  that  the  ap- 
pellees should  not  be  restrained  in  this  in- 
stance, because,  on  the  dissolution  of  the 
first  injunction,  that  court  informed  the 
parties  that  the  remedy  was  at  law,  and  at 
law  only.  This  court  concurs  with  that  in 
this  position ;  but  for  the  reasons  assigned, 
it  restrains  the  appellees  from  proceeding 
under  their  writ  of  certiorari.  It  expressly 
admits  and  recognises  their  right  to  pro- 
ceed by  a  new  action.  It  prefers  a  proceed- 
ing which  will  settle  the  right,  to  one  which 
on^  respects  the  possession. 

The  opinion  of  the  court,  therefore  is, 
that  the  injunction  ought  not  to  have  been 
dissolved ;  and  that  on  a  final  hearing,  un- 
less the  case  should  be  made  different  from 
what  it  now  is,  it  ought  to  be  perpetuated; 
without  prejudice,  however,  to  any  action 
at  law  which  either  of  the  parties  may  be 
advised  to  bring,  to  establish  the 
159  boundary  *between  them.  The  de- 
cree is  therefore  reversed  with  costs, 
the  injunction  reinstated,  and  the  cause  re- 
manded, to  be  finally  proceeded  in  pursuant 
to  these  principles. 


Carter  V.  Campbell. 

October.  1820. 

Chancery  Jurtsdictlon—Suit  DismlMed  In  Another  Dis- 
trict.—It  Is  DO  objection  to  the  jurisdiction  of  one 
Chancery  court  that  a  suit  not  conclusiTe  of  the 
rifirhts  of  the  parties,  had  been  dismissed  in 
another  district 

Real  E5tate-3ale  by  Acre— What  Constltntes  •— An 
agreement  to  sell  land  contained  within  specified 
boundaries,  supposed  to  be  a  sriven  number  of 
acres,  at  a  fixed  price  per  acre,  is  a  sale  by  the 
acre,  and  not  in  srross. 

Same— Same— Riffht  of  Survey. t— Where  a  sale  is  by 
the  acre,  the  right  of  survey  exists,  whether  re- 
served or  not:  and  may  be  claimed  at  any  time 
before  the  business  is  closed. 

Issue  Out  of  Chancery— Verdict— Concla8lveiieas.t— In 
a  case  proper  for  an  issne.  the  verdict  is  concla- 
sive,  where  the  evidence  is  conflicting^. 


•Real  Bstate— Sale  by  Acre- What  Constitutes.- A< 

holding  that  an  agreement  to  sell  lands  contained 
within  specific  boundaries,  supposed  to  be  a  certain 
number  of  acres,  at  a  fixed  price  per  acre,  is  a  sale 
by  the  acre  and  not  in  gross,  the  principal  case  is 
cited  in  Qraham  v.  Larmer,  87  Va.  238.  18  S.  E.  Rep. 
380.  See  also.  Nelson  v.  Carring-ton,  4  Munf.  33:^: 
Bierne  v.  Erskine,  6  Leigh  &9,  and  fooV^noU, 

tSame— Same— Rich  t  of  Survey.— Where  there  Is  ai 
sale  by  the  acre,  a  ripht  of  surveying  exists. 
whether  expressly  reserved  or  not,  and  if  no  lime 
is  limited  for  making'the  election  to  snrvey.  It  mar 
be  done  at  any  time  before  the  whole  business  is 
closed  between  the  parties.  Crawford  v.  McDaoiel. 
1  Rob.  454,  citing  the  principal  case  and  Xelson  v. 
Carrlngton,  4  Munf.  332. 

tissue  Out  of  Chancery— Conclusiveness  of  Verdict- 
To  the  point,  that,  in  a  case  proper  for  an  issue,  tbe 
verdict  Is  conclusive,  where  the  evidence  is  conflict- 
insr,  the  principal  case  is  cited  in  Nease  v.  Capehart 
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Real  Estate— Sole  by  Acre— Deficiency— Compensation. 

—If  land  be  sold  by  the  acre,  at  different  prices, 
and  a  deficiency  occurs,  a  Jury  should  assess  the 
compensation. 

In  December,  1806,  Hugh  Campbell  ex- 
hibited his  original  bill  against  Philip 
Slaughter  and  Charles  Carter,  in  the  supe- 
rior court  of  Chancery  of  Richmond,  setting 
forth,  that  in  August,  1802,  Campbell 
bought  of  Slaughter  a  tract  of  949  acres  of 
land,  according  to  boundaries  described  in 
a  written  contract  between  them,  at  nine 
dollars  per  acre  for  598  acres  thereof,  and 
eleven  dollars  per  acre  for  the  other  351 
acres;  that  Campbell  had  paid  all  the  pur- 
chase money,  but  the  contents  of  two  bonds, 
which  Slaughter  had  assigned  to  Carter, 
and  on  which  Carter  had  obtained  judg- 
ments in  the  district  court  of  Charlottes- 
ville; and  that  on  a  survey  of  the 
160  *land  it  was  found  to  fall  short  82 
acres,  the  value  of  which  was  more 
than  the  amount  of  the  bonds  on  which  the 
judgments  had  been  obtained.  Slaughter 
and  Carter  are  made  defendants.  And  the 
prayer  is,  that  farther  proceedings  on  the 
judgments  at  law,  may  be  injoined;  and 
that  Campbell  may  be  allowed  a  credit  for 
the  82  acres  deficient. 

In  an  amended  bill,  Campbell  states,  that 
the  land  he  bought  of  Slaughter,  had  been 
brought  by  Slaughter  of  Carter,  and  was 
conveyed  by  Carter,  at  Slaughter's  instance, 
to  Campbell ;  that  the  bonds  Campbell  gave 
Slaughter,  were  assigned  by  Slaughter  to 
Carter,  in  payment  of  the  purchase  money 
which  Slaughter  had  contracted  to  paj 
Carter;  that  Carter  was  apprised  of  the  con- 
sideration of  the  bonds,  and  (as  Campbell 
believed)  of  the  terms  of  the  contract  be- 
tween him  and  Slaughter.  Wherefore,  it  is 
insisted,  that  Carterought  to  be  held  liable, 
immediately,  for  the  deficiency  of  quan- 
tity, Ac. 

An  injunction  was  awarded  March  20, 
1806,  for  $902,  with  interest  from  August 
24,  1302,  (estimating  the  deficiency  at  $11 
per  acre). 

Slaughter's  answer  states,  that  in  March, 
1802,  he  bought  a  large  tract  of  land  of 
Carter,  containing,  (with  24  acres  he  bought 
of  Whitaker  Carter, )  2717  acres,  according 
to  a  survey  made  by  James  Higginbotham, 
the  county  surveyor ;  and  in  order  to  sell  it 
himself  more  readily,  he  had  the  original 
tract  divided  into  three  parcels,  by  one 
Franklin,  a  surveyor.  In  August,  1802,  he 
first  sold  Campbell  one  of  the  parcels,  con- 
taining 598  acres,  (as  laid  off  by  Franklin,) 
at  $9  per  acre,  and  then  an  additional  quan- 
tity adjoining.  The  contract  was  reduced 
to  writing  on  the  24th  August,  1802,  de- 
scribing the  land  sold,  by  metes  and  bounds  ; 


15  W.  Va.  806:  Miller  v.  Wills,  95  Va.  851,  28  S.  E.  Rep. 

And  In  Hickman  V.  B.  &  O.  R.  Co.,  30  W.  Va.'  301, 
4  S.  E.  Rep.  667.  it  is  said :  "In  Nease  v.  Capebart,  15 
W.  Va.  300,  this  court,  following  the  law  as  settled 
in  Virginia  and  elsewhere,  decided,  that  'the  object 
in  directing  the  issue  is  to  satisfy  the  couscience  of 
the  chancellor,  but  that  conscience  must  be  satisfied 
with  the  verdict  of  the  jury  upon  an  issue  properly 
directed,  where  no  errors  have  been  committed 
durinfir  the  trial  thereof,  either  by  the  court  or  by 
the  jury,  to  the  prejudice  of  either  party.'  Carter 
V.  Campbell,  Gilm.  158;  Lee  v.  Boak,  11  Gratt,  182: 
Fitzhng"h  V.  Fitzhugrh,  ll  Gratt.  210:  Henry  v.  Davis, 
7  W.  Va.  716." 

See  further,  monographic  note  on  "Issue  Out  of 
Chancery  ••  appended  to  Lavell  v.  Gold.  25  Gratt  478. 


and  then  Franklin  laid  off  the  additional 
quantity  sold,  which  proved  to  be  351  acres. 
The  whole  quantity  was  949  acres.  Slaugh- 
ter avers,  that  he  offered  to  have  the  land 
re-surveyed  to  Campbell;  but  he  ex- 
pressly   agreed    to    take    it    for    949 

161  "^acres,  more  or  less,    as  laid  off   and 
computed     by    Franklin;    by    whose 

computation,  all  the  other  purchasers  of 
parcels  from  Slaughter,  bought  and  abided. 
Slaughter  procured  Carter  to  make  deeds  to 
Campbell,  and  the  other  sub-purchasers. 
And  Campbell  gave  his  bonds  for  the  pur- 
chase money,  and  a  mortgage  of  the  land 
to  secure  the  payment.  In  1804,  Campbell 
sold  the  land  he  had  bought  of  Slaughter, 
to  one  Rivers,  at  so  much  by  the  acre :  it 
was  then  surveyed  by  one  Christian ;  and  it 
is  by  that  survey  that  the  supposed  de- 
ficiency of  82  acres  is  ascertained ;  which 
deficiency  however.  Slaughter  does  not  ad- 
mit. Slaughter  attended  Christian's  sur- 
vey: but  (he  says)  only  for  the  purpose  of 
completing  an  arrangement  by  ^hich  Rivers 
was  substituted  as  his  debtor  in  place  of 
Campbell;  he  did  not  consider  himself  at 
all  interested  in  the  survey.  And  it  was 
after  Christian's  survey  which  shewed  the 
deficiency,  that  Campbell  gave  his  bonds  to 
Slaughter  for  the  whole  purchase  money, 
without  claiming  any  allowance  for  the  de- 
ficiency; which  bonds  are  the  same  that 
Slaughter  assigned  to  Carter,  and  on  which 
the  judgments  were  obtained  at  law,  to 
which  the  injunction  had  been  awarded. 

The  answer  of  Carter  states,  that  in 
March  1802,  he  sold  Slaughter  a  tract  of  2650- 
acres  of  land;  that  by  their  contract,  the 
land  was  to  be  surveyed,  but  alterwards. 
Slaughter  agreed  to  take  it  at  the  reputed 
quantity  more  or  less ;  that  he  is  ignorant 
of  the  terms  of  the  contract  between  Camp- 
bell and  Slaughter;  that  Campbell's  bonda 
were  assigned  him  by  Slaughter  in  payment 
of  the  purchase  money  which  Slaughter 
owed  him ;  and  that  he  cannot  admit  the 
truth  of  Campbell's  bill. 

The  contract  of  sale  between  Slaughter 
and  Campbell  of  24th  August  1802,  binds 
Slaughter  to  sell  a  tract  of  land  contained 
within  certain  boundaries  described,  sup- 
posed to  contain  between  800  and  900  acres, 
at  $9  per  acre,  for  598  acres,  and  $11  per 
acre  for  the  remainder,  the  quantity  not 
mentioned  in  the  contract. 

162  *On  the  8th  of  September  1809— upon 
bill,  answers  and  exhibits,  Chancellor 

Taylor  dissolved  the  injunction. 

On  the  1st  June  1810,  the  plaintiff  not  be- 
ing an  inhabitant  of  Virginia,  the  clerk 
demanded  security  for  costs;  which  not  be- 
ing given,  according  to  order,  within  60^ 
days,  the  bill  was  dismissed.  And  so  the 
proceeding  was  at  an  end  in  the  court  of 
Chancery  of  Richmond. 

But  in  August  1811,  Campbell  preferred 
another  bill  to  the  judge  of  that  court,  in 
vacation,  wherein  he  sets  forth  the  terms 
of  his  original  contract  with  Slaughter,  and 
adds,  that  the  lands  Slaughter  sold  him, 
were  parcel  of  a  large  tract  of  2717  acres, 
which  Slaughter  had  bought  of  Charles  and 
Whitaker  Carter;  that  Slaughter  procured 
the  surveyor  Franklin  to  subdivide  the 
tract,  not  by  actual  measurement,  but  by  lay- 
ing  off    the    parcels    on    the   former   plat;. 
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whereby  it  was  found,  that  the  boundaries 
by  which  Campbell  bought,  contained  598 
acres  at  $9  per  acre,  and  351  acres  at  $11  per 
acre ;  that  Campbell  gave  his  bonds  for  the 
purchase  money,  according  to  that  estimate ; 
that  Campbell,  being  about  to  go  to  the 
western  country,  sold  his  parcel  to  Robert 
Rivers,  who  insisted  on  a  re-survey;  that 
the  land  was  re-surveyed  by  Christian, 
deputy  surveyor  of  the  county.  Slaughter 
having  notice  and  attending  the  survey; 
that  it  was  found,  that  there  had  been  a 
mistake  in  the  survey  of  the  whole  tract 
sold  by  Carter  to  Slaughter,  and  that  the 
part  sold  by  Slaughter  to  Campbell,  fell 
short  87  acres,  which  at  $11  per  acre 
amounts  to  $957;  that  Campbell  having 
bought  by  the  acre,  insisted  on  a  deduction 
for  the  deficiency ;  that  Slaughter  said  Car- 
ter was  liable  to  him  for  the  deficiency,  he 
would  arrange  the  matter  with  Carter,  and 
if  Carter  would  not  come  to  terms,  Camp- 
bell might  exhibit  his  bill  of  injunction 
against  Carter  as  well  as  himself,  and  so 
make  the  loss  fall  on  the  right  person ;  that 
thereupon  Campbell  gave  his  bonds  to 
Slaughter,  for  the  balance  of  purchase 
money,  without  regard  to  the  deficiency ; 
that  Slaughter  assigned  the 
163  *^bonds  to  Carter,  who  prosecuted 
them  to  judgment;  that  Campbell 
then  filed  his  original  bill,  depending  on 
Slaughter  to  see  justice  done  him,  and  went 
to  the  western  country,  but  Slaughter  an- 
swered his  bill  and  denied  his  equity ;  that 
the  deed  which  Slaughter  procured  Carter 
and  wife  to  execute  to  Campbell,  was  with- 
out Campbell's  privity;  that  in  Campbell's 
absence  his  injunction  was  dissolved ;  and 
that  suit  had  been  instituted,  and  judgment 
obtained,  on  the  injunction  bond,  and  a 
scire  facias  had  been  sued  out  against  the 
bail.  Campbell  denies  any  agreement  to 
take  the  land,  at  the  quantity  estimated  by 
Franklin,  as  set  forth  in  Slaughter's  an- 
swer to  his  original  bill;  avers  that  the 
facts  stated  in  that  answer  are  not  true, 
and  that  his  conduct  was  fraudulent ;  and 
prays,  that  his  injunction  may  be  re-in- 
stated, and  the  judgment  on  the  injunction 
bond  may  also  be  enjoined. 

Subjoined  to  the  above  (which  is  called  a 
supplemental  and  amendatory  bill)  is  a  pe- 
tition to  the  judge  of  the  court  of  Chancery 
of  Richmond,  briefly  stating  the  result  of 
the  proceedings  on  the  original  bill;  refer- 
ring to  the  new  bill,  and  to  two  annexed 
afiidavits  in  support  of  its  allegations,  and 
praying  general  relief  in  the  premises. 

Upon  this  application.  Chancellor  Taylor 
said,  that,  in  term  time,  the  order  of  dis- 
mission to  the  original  bill  might  be  set 
aside,  and  the  injunction  reinstated,  but 
not  in  vacation :  and,  if  this  were  consid- 
ered as  an  original  application  for  an  in- 
junction, the  common  law  court  which  had 
rendered  the  judgments,  being  within  the 
district  of  the  Superior  court  of  Chancery 
of  Staunton,  he  could  not  grant  the  injunc- 
tion. 

And  in  Nov.  1812,  Campbell  preferred  a 
bill  to  the  judge  of  the  Superior  court  of 
Chancery  of  Staunton,  referring  to  his 
original  bill  in  1806,  and  the  proceedings 
thereupon  referring  also  to  his  supplemental 
bill    of     1811,     and     his     petition     thereto 
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annexed,  and  Chancellor  ^Taylor's 
order  thereupon ;  stating,  that  he  was 
absent  from  the  commonwealth,  when  his 
original  bill  was  dismissed ;  and  praying 
Chancellor  Brown  to  grant  him  relief  as 
prayed  in  his  supplemental  bill  of  1811. 

December  8,  1812,  Chancellor  Brown 
*^ granted  the  injunction  on  the  usual 
terms. » ' 

Then  Campbell  exhibited  another  amend- 
atory bill,  correcting  a  mistake  in  his 
former  allegations,  respecting  the  proceed- 
ings on  the  injunction  bond  against  hia 
sureties  and  their  bail;  and  stating  that 
the  real  proceeding  was  an  attachment  in 
Chancery,  and  decree  thereon,  in  the  County 
court,  against  the  representatives  of  the 
surety  in  the  injunction  bond;  and  praying 
that  the  Chancellor  would  enjoin  further 
proceedings  on  that  decree.  The  injunction 
was  granted. 

The  answer  of  Slaughter  to  the  supple- 
mental and  amendatory  bills  and  petitions 
of  1811  and  1812,  refers  to  his  answer  to  the 
original  bill  of  1806;  and  states,  that  after 
his  contract  with  Carter,  he  made  a  new 
agreement  with  him,  whereby  he  cook  the 
whole  tract  at  the  estimated  quantity,  more 
or  less,  and  so  he  had  no  claim  on  Carter  for 
deficiency  in  quantity.  He  denies  the  new 
allegations  in  Campbell's  suppemental  bills 
altogether ;  the  most  material  of  which  were 
not  set  up  or  pretended  in  his  original  bill. 
He  states,  that  Campbell's  first  injunction 
was  obtained  in  1806,  and  dissolved  in  1809, 
and  his  bill  dismissed  for  want  of  security 
for  costs  in  1810;  and  complains,  that,  in 
consequence  of  this  unusual  delay,  he  had 
lost  the  benefit  of  the  testimony  of  his  three 
most  material  witnesses. 

The  answer  of  Carter,  is  in  substance  the 
same  with  his  answer  to  the  original  bill  of 
1806.  It  is  acknowledged  by  Slaughter,  that 
he  has  no  claim  on  Carter  for  any  deficiency. 

A  general  replication  was  filed. 
165  *There  were  depositions  proving  the 
allegations  in  Campbell's  original  and 
supplemental  bills;  the  deficiency  in  the 
quantity,  as  shewn  by  his  survey;  and  that 
Slaughter  took  no  concern  in  the  survey : 

Proving  the  facts  stated  in  Slaughter's 
answers,  and  that  an  actual  measurement 
was  made  by  Franklin. 

Chancellor  Brown  ordered  a  survey.  The 
survey,  reported  by  the  surv«»yor  of  Am- 
herst, makes  the  land  hold  out  only  846 
acres. 

The  cause  came  on  for  hearing ;  and  the 
Chancellor  ordered  an  issue  to  be  made  ap, 
and  tried  in  the  circuit  court  of  Amherst, 
to  ascertain,  whether  the  contract  between 
Campbell  and  Slaugther  of  August  24,  1802, 
for  a  sale  by  the  acre,  had  been  rescinded 
by  the  parties,  and  a  new  contract  for  a 
certain  sum  in  gross  (each  party  taking  on 
himself  all  risk  of  the  quantity  sold)  entered 
into? 

Slaughter's  counsel  moved  the  Circuit 
court  to  certify,  that  the  verdict  was  against 
the  weight  of  evidence ;  but  the  court  said, 
that  there  was  a  great  deal  of  circum- 
stantial evidence,  which  it  could  not  state 
with  accuracy,  and  if  it  had  been  a  trial  at 
law;  it  could  not  have  granted  a  new  trial: 
and  therefore  refused  such  certificate.  Then 
they  moved  the  court  to  certify  the  evidence 
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g^iven  at  the  trial,  to  the  Chancellor;  stat- 
ing the  written  evidence,  and  offering  to 
reduce  the  parol  evidence  (of  which  no  note 
had  been  taken  at  the  trial)  to  writing,  and 
present  it  for  correction,  to  the  court  and 
the  opposite  counsel :  but  the  court  thought 
the  parties  had  no  right  in  such  cases,  to 
have  the  evidence  certified  to  the  Chancel- 
lor, and  that  it  would  be  inconvenient  in 
practice  and  often  impracticable ;  and  there- 
fore overruled  the  motion.  Slaughter  ex- 
cepted. 

Slaughter's  counsel  upon   their  exception 

to  the  opinions  of  the  Circuit  court,  moved 

the    Chancellor,    to   order  a   new  trial:  he 

overruled    the    motion.      Then    they 

166  moved  *him,  to    set    aside    the  order 
directing  the  issue,  because,  upon  the 

evidence  and  exhibits,  the  issue  ought 
never  to  have  been  directed;  which  was 
also  overruled. 

The  Chancellor  perpetually  in  joined  Car- 
ter's judgments  on  the  original  bonds,  and 
on  the  first  injunction  bond,  and  his  decree 
on  the  attachment  in  Chancery  against  the 
surety  therein;  the  amount  of  that  decree 
being  $1499  32,  with  interest  on  $902,  part 
thereof,  from  Sept.  8,  1809,  and  costs;  and 
being  principal,  interest,  damages  and  costs 
of  the  sum  injoined  by  the  Chancellor  at 
Richmond,  in  1806,  when  the  deficiency  was 
supposed  to  be  82  acres,  rated  at  $11  per 
acre.  And,  as  the  deficiency  now  appeared 
to  be  103  acres,  (the  whole  of  which  he  rated 
at  $11  per  acre)  he  decreed,  that  Slaughter 
should  pay  Campbell,  on  account  of  the  ad- 
ditional deficiency,  $212,  with  interest  from 
January  1,  1803,  and  costs. 

From  which  decree,  the  defendants  ap- 
pealed to  this  court. 

Lreigh,  for  the  appellant.  All  the  pro- 
ceedings before  Chancellor  Brown  are 
coram  non  judice.  They  may  be  considered 
either  as  the  continuation  of  a  previous 
suit,  or  as  original.  In  the  first  point  of 
view,  though  the  Chancellor  at  Richmond 
might  in  term  time  have  granted  a  bill  of 
review,  it  is  clear  that  the  Staunton  Chan- 
cellor with  co-ordinate  powers,  could  neither 
review  nor  reverse  proceedings  in  the  Rich- 
mond Chancery.  If  this  be  considered  an 
'original  suit,  the  Chancellor  at  Staunton 
has  granted  an  injunction  in  direct  violation 
of  an  order  of  the  Chancellor  at  Richmond ; 
and  if  it  be  allowed,  no  order  of  any  Chan- 
cellor, can  be  of  any  force  on  any  other 
Chancellor. 

The  issue  tried  in  the  court  of   law    was 

not  the  same  issue  of  fact  which  was  made 

in  the  court  of  equity :  and    Was    therefore 

an      immaterial     issue.       The    defence    of 

Slaughter  was  not,  that  a  new  contract 

167  was  made,  but  *that  the   old  contract 
was  executed,  according  to  the  survey 

actually  made,  and  the  Chancellor  directs 
the  jury  to  inquire,  whether  the  old  contract 
was  rescinded  and  a  new  one  made  for  a 
quantity  in  gross.  Slaughter's  defence 
therefore  was  not  embraced  in  the  issue. 

The  case  of  Fleet  v.  Hawkins,  (a)  shews 
the  distinction,  between  a  sale  for  a  quan- 
tity in  gross,  and  a  sale  to  abide  by  a  sur- 
vey actually  made,  before  the  contract. 

In  the  case  before   us,    both    the    verdict 


(a)  6  Manf.  188. 


and  Slaughter's  defence,  are  actually  true; 
the  issue  should  have  been,  on  the  new  con- 
tract set  up  by  Campbell ;  the  issue  directed 
then,  was  immaterial. 

The  decree  is  wrong  in  its  details,  in 
supposing  the  whole  deficiency  to  have  oc- 
curred in  the  land  sold  at  the  highest  price, 
without  proof  of  the  fact.  It  allows  for  a 
deficiency  of  103  acres,  when  in  fact  a  de- 
ficiency is  shewn,  of  only  83  acres. 

Wickham,  contra.  On  the  question  of 
jurisdiction  it  is  admitted,  that  the  pro- 
ceedings in  the  Staunton  Chancery  cannot 
be  considered  the  continuation  of  a  suit 
commenced  in  Richmond.  It  is  a  new  bill, 
and  the  proceedings  at  Richmond  are  re- 
ferred to,  merely  to  lay  the  whole  case  be- 
fore the  Chancellor.  It  is  said  the 
Chancellor  at  Staunton  was  bound  by  the 
proceedings  in  the  Richmond  Chancery. 
But  surely  this  comity  cannot  bind  the 
Staunton  Chancellor  to  give  more  weight 
to  these  proceedings  than  the  Chancellor  of 
Richmond  would  have  given,  and  even  he, 
would  have  granted  the  injunction  if  the 
locality  had  allowed  his  jurisdiction,  after 
the  court  of  law  in  which  the  suit  was 
brought,  was  attached  to  the  Staunton  dis- 
trict ;  or  have  reviewed  his  decree,  had  that 
been  allowable  in  vacation. 

168  *As  to  the    merits,   the  verdict  puts 
^  an  end  to  the  controversy :  unless   as 

is  said,  the  issue  was  immaterial. 

There  can  be  no  doubt,  that  the  original 
contract  was  for  an  unknown  quantity  per 
acre :  but  the  subsequent  agreement  to  abide 
by  Franklin's  survey,  was  an  alteration  of 
the  original  contract ;  and  to  alter  any  es- 
sential part  of  an  agreement,  makes  the 
whole  a  new  contract ;  whether  the  contract 
for  a  sale  by  the  acre  then,  had  been  re- 
scinded, was  the  proper  form  in  which  to 
express  the  issue  to  be  tried.  There  can  be 
no  doubt,  that  the  whole  merits  of  the  case 
came  fully  before  the  jury,  were  discussed, 
and  have  been  decided,  and  if  the  form  of 
the  issue  was  objectionable,  it  should  have 
been  changed  in  the  court  below.  It  is  too 
late  to  object,  after  a  verdict,  and  decree. 

Hull  v.  Cunningham,  (b)  and  Nelson  v. 
Matthews,  (c)  have  decided,  that  a  party  is 
entitled  to  relief  for  a  mistake  of  quantity. 
In  the  case  of  Fleet  v.  Hawkins,  (d)  referred 
to,  the  parties  had  agreed  to  abide  by  a 
particular  survey  already  made,  and  they 
would  have  been  bound  by  it,  whether  there 
was  a  mistake  or  not ;  but  if  a  mistake  had 
been  made  in  a  subsequent  survey,  by  which 
the  quantity  was  to  be  determined,  equity 
would  have  relieved  against  it.  Here,  there 
is  no  evidence  that  the  parties  agreed  to  be 
bound  by  the  survey.  Carter's  deed  was  ex- 
ecuted without  the  knowledge  of  Slaughter. 

As  to  the  error  in  the  details  of  the  de- 
cree, it  relates  to  res  inter  alios  acta,  and 
the  parties  to  this  record  cannot  object  to  it. 

Stanard,  concluded  for  the  appellant. 

He  objected  first,  that  a  surety  had  in- 
joined  a  judgment  against  the  principal 
without  being  a  party  to  it.  [Mr.  Wick- 
ham cited  West  v.  Lrogwood,(e)  as  an 

169  authority  *for  this,   and   added,    that 


(b)  1  Munf.  330. 

c)  2  H.  &  M.  164. 

d)  6  Munf.  188. 

e)  6  Munf.  491. 
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no   objection   appeared  on    the   record   for 
want  of  parties.  J 

Vance  v.  Walker,  (f )  recognised  in  Aclin 
V.  Walker,  (g)  shews,  that  a  contract  made, 
and  bonds  given  in  pursuance,  cannot  be 
varied  as  to  the  manner  of  execution,  unless 
supported  by  a  memorandum  in  writing, 
made  at  the  time.  The  deeds  then  in  this 
case  fixed  irrevocably  the  contract  as  to 
quantity.  The  parol  agreement  which 
Campbell  sets  up  would  therefore  be  un- 
availing, even  if  it  were  proved,  but  none 
such  is  proved. 

The  Chancellor  by  the  form  of  the  issue 
has  referred  a  question  of  law  to  the  deci- 
sion of  the  jury.  For  whether  the  agree- 
ment to  abide  by  Franklin's  survey, 
rescinded  the  contract,  is  a  question  of  law. 
The  distinction  between  mistakes  in  sur- 
veys already  made,  and  surveys  to  be  made, 
is  without  foundation. 

The  decree  is  erroneous  in  its  details,  for 
the  Chancellor  has  allowed  Campbell  more 
than  he  claims. 

ROANE,  Judge.  The  court  is  of  opinion 
that  there  is  no  objection  to  the  jurisdiction 
of  the  court  in  the  case  before  us.  The 
case  made  by  the  bill  is  as  to  its  allega- 
tions, its  objects,  and  the  evidence  by  which 
it  is  supported,  a  new  case,  with  reference 
to  that  formerly  acted  upon,  by  the  court  of 
Chancery  for  the  Richmond  district:  and 
the  power  of  the  Judge  of  the  Staunton 
Chancery  court  is  justified  by  the  inter- 
mediate annexation  of  the  county  of  Albe- 
marle to  that  district. 

On  the  merits,  the  court  is  clearly  of 
opinion  that  the  purchase  by  the  appellee 
of  the  appellant  Slaughter,  was  by  the  acre, 
and  not  by  the  tract.  This  appears  mani- 
festly from  the  written  agreement  of  th^ 
parties  of  August  24th,  1802.  The  case  of 
Nelson  v.  Carrington(h)  is  an  authority  to 
shew,  that  where  the  original  agreement  is 
for  a  sale  by  the  acre,  the  contract 
170  will  retain  that  *character,  until  it 
clearly  appears,  that  it  has  been 
subsequently  changed  by  the   parties. 

The  same  case  shows  us,  that  where  the 
sale  is  by  the  acre,  a  right  of  surveying 
exists,  whether  such  right  be  expressly  re- 
served or  not.  It  also  proves,  that  if  no 
time  be  limited  for  making  the  election  to 
survey,  it  may  be  done  at  any  time  before 
the  whole  business  is  closed  between  the 
parties. 

These  principles  sustain  the  appellee  in 
now  making  his  election,  and  repel  the  idea 
of  an  abandonment  thereof  on  his  part.  He 
may  have  been  induced  to  give  his  bonds 
as  by  a  computed  number  of  acres,  on  the 
grounds  stated  by  him ;  and  his  acceptance 
of  the  deed  which  was  made  to  him,  ought 
not  to  bind  in  this  particular;  that  deed 
was  besides,  procured  by  the  appellant 
Slaughter,  and  forwarded  to  him.  It  was 
not  emphatically  and  peculiarly  his  act; 
and  the  deed  is  not  shewn  to  have  been  ac- 
cepted by  him,  prior  to  his   sale  to   Rivers. 

As  the  Chancellor  had  power  in  this  case, 
to  direct  an  issue  to  try  the  material  fact 
in  controversy  between  the  parties,  and 
there  being  contrary  and    conflicting    evi- 


(f)  3  H.  &  M.  288. 

(g)  2  Munf .  357. 
(h)  4  Munf.  832. 


dence  concerning  it,  the  court  is  of  opin- 
ion, that  it  ought  to  abide  by  the  verdict 
found  upon  that  issue.  The  verdict  upon 
the  issue  is,  therefore,  conclusive  in  this 
case,  unless  that  issue  were  materially 
variant  from,  and  inapplicable  to,  the 
question  controverted  between  the  parties. 
The  court  cannot  see  that  this  was  in  any 
degree  the  case  in  this  instance.  It  being 
admitted  that  by  the  written  agreement  the 
sale  was  one  by  the  acre,  the  defence  set 
up  by  the  appellant  Slaughter  was,  that 
this  agreement  was  afterwards  changed  into 
one  of  hazard,  so  far  as  related  to  the  sum 
to  be  paid ;  or  in  other  words  that  the  ap- 
pellee subsequently  agreed  to  waive  his 
right  of  surveying,  and  take  the  tract  for  a 
specific  number  of  acres.  This  is  all  that 
was  pretended  on  the  part  of  Slaughter. 
He  never  for  a  moment  admitted,  that  the 
contract  for  the  sale  of   the  land  was 

171  totally  rescinded  and  *done  away; 
and  this  was  also  precisely  the  mean- 
ing of  the  Chancellor,  and  is  the  true  con- 
struction of  the  order  directing  the  issue. 
Although  that  order  in  its  first  member, 
speaks  of  a  rescission  of  the  contract,  and 
also  speaks  of  a  new  contract,  both  the  one 
and  the  other  are  narrowed  down  by  the 
subsequent  terms  thereof,  to  an  enquiry, 
whether  the  sale  by  the  acre  was  converted 
into  a  contract  of  risk,  as  to  the  number  of 
acres  purchased.  We  cannot  give  into  the 
idea  of  the  appellant's  counsel,  in  this  re- 
spect, without  expunging  from  this  order  a 
material  member  of  it,  which  was  intended 
to  limit  and  explain  the  preceding  terms 
thereof. 

As  to  the  deficiency  of  the  land  in  ques- 
tion we  are  of  opinion,  that  the  extent 
thereof  would  regularly  be  estimated  by 
Norvell's  survey,  made  under  an  order  of  the 
court  in  this  cause,  and  to  which  no  ob- 
jection had  been  taken.  The  appellee 
ought  not  to  be  bound  by  the  survey  made 
between  him  and  Rivers.  His  prayer  of 
general  relief  protects  him  therefrom ;  and 
Slaughter  cannot  contend,  that  the  appellee 
is  bound  by  a  survey,  the  binding  force  of 
which  to  himself  he  has  rejected. 

If  this  case  stood  therefore,  merely  upon 
the  written  contract  between  the  parties, 
we  should  be  of  opinion,  that  Norvell's  sur- 
vey is  conclusive,  and  that  the  decree,  in 
toto  should  be  afBrmed.  But  it  does  not 
stand  merely  on  that  contract.  We  must 
bring  into  the  case  on  this  question  of  de- 
ficiency, the  admissions  of  the  appellee  in 
his  bill.  In  the  bill  preferred  to  the  Judge 
of  the  Richmond  Chancery  court,  and  which 
is  also  made  a  part  of  the  bill  before  us,  we 
are  of  opinion,  that  the  appellee  has  brought 
Higgenbotham's  survey,  with  Franklin's 
subdivision  thereof,  into  this  cause.  We 
have  no  doubt,  that  he  had  that  survey  be- 
fore him  at  the  time  of  the  contract,  from 
his  own  shewing.  That  survey  is  in  this 
record,  and  exhibits  one  part  of  the  land  in 
controversy  by  metes  and    bounds,  as 

172  containing  598  acres,    and  *another, 
as  containing  351  acres;  whereof    the 

former  was  sold  at  9,  and  the  latter  at  $11 
per  acre.  If  this  be  the  fact,  exact  justice 
between  the  parties  seems  to  require,  that 
the  deficiency  in  each  part  should  be  ascer- 
tained by  a  jury,  and  that  compensation  be 
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made  therefor,  according^  to  the  prices  re- 
spectively agreed  to  be  given  for  them. 
The  decree  has  made  compensation  for  all 
the  deficient  land  at  the  rate  of  $11  per  acre ; 
whereas  it  may  turn  out  that  the  deficiency 
exists  in  the  other  part:  a  tract  bought  by 
the  appellant  at  $9  per  acre. 

With  this  variation  the  decree  is  ap- 
proved :  but  it  must  be  reversed  with  costs 
and  the  cause  remanded,  in  order  to  be 
finally  proceeded  in  as  to  the  measure  of 
relief,  pursuant  to  the  principles  of  this 
decree.  

Mosby  V.  Taylor. 

October,  1820. 

Equitable  Relief— Penalty— Back  Interest— A  court  of 
equity  will  relieve  afirainst  back  interest  secured 
by  way  of  penalty. 

W.  and  L.  Mosby  by  their  bill  in  the  Rich- 
mond Chancery,  prayed  an  injunction  to 
prevent  farther  proceedings  on  two  forth- 
coming bonds,  executed  by  them  to  Taylor, 
on  the  ground,  that  the  penal  bills  on  which 
the  judgments  at  law  had  been  rendered, 
were  altered  after  delivery,  without  the 
knowledge  of  the  plaintiffs,  which  pre- 
vented their  making  the  proper  defence 
against  the  back  interest  in  the  court  of 
law.  The  bills  on  which  the  judgments 
were  obtained,  were  **to  pay  by  a  given 
day,  with  interest  from  a  prior  day  if  not 
punctually  paid,  and  then  followed  a 
penalty  of  double  the  amount  of  the 
173  *debt.  The  erasure  alleged  was  of 
the  words  '4f  not  punctually  paid,*' 
which  had  the  mark  of  a  pen  drawn  over 
them.  To  prove  that  the  erasure  was  before 
delivery,  several  affidavits,  and  a  third 
penal  bill  executed  at  the  same  time,  and 
for  part  of  the  same  debt,  were  offered  in 
evidence.  The  answer  denied  that  the 
erasure  was  after  delivery.  The  Chancellor 
dissolved  the  injunction,  and  Mosby  ap- 
pealed. 

J.  Robertson  and  S.  Taylor,  for  the  ap- 
pellants. 

The  injunction  was  dissolved  for  want  of 
sufficient  proof  that  the  erasure  was  after 
delivery.  We  maintain  the  proof  is  ade- 
quate; and  Waller  v.  Long  (a)  shews,  that 
a  note  or  bond  purporting  to  bear  interest 
from  the  date  if  not  punctually  paid,  is  a 
contract  with  a  penalty  for  default,  against 
which  a  court  of  equity  will  relieve.  If  it 
be  said  that  there  is  no  occasion  to  come 
into  equity  for  the  erasure,  which  is  a 
forgery  that  cannot  alter  the  contract  at 
lawj  the  answer  is,  that  the  penalty  gives 
jurisdiction;  and  the  party  should  stand  in 
the  same  situation  in  equity,  that  he  would 
have  done  in  a  court  of  Jaw,  had  the  con- 
tract remained  unaltered. 

Leigh,  contra.  One  comes  into  equity  on 
the  conscience  of  his  case.  The  plaintiff 
admits  he  owes  the  debt:  and  that  he 
would  pay  the  back  interest,  if  he  was 
not  punctual  in  the  payment  of  the  prin- 
cipal. The  injunction  too,  was  for  the 
whole  debt,  when  there  is  no  dispute  except 
as  to  the  back  interest.  Waller  v.  Long,  is 
a  technical  exception  founded  on  the  par- 
ticular   penalty,    it  has  no  application  to  a 


(a)  6  Munf.  71. 


case  like  this.  There  is  here  no  proof  that 
the  erasure  was  after  delivery,  which  is  the 
foundation  of  the  defence. 

ROANE,  Judge.*  The  decree  is  to  be  re- 
versed; the  injunction  reinstated,  and  made 
perpetual  as  to  the  back  interest,  and  to  b& 
affirmed  for  the  residue. 


174 


♦Trent  v.  Trent's  Executrix  and 
Others. 

February,  1821. 


Wills— Direction  for  ''Payment  of  Just  Debts**!— Effect. 

— DirectlnfiT  by  will  "the  payment  of  all  just 
debts."  charg^es  the  whole  estate;  which  charge  is 
not  released,  by  a  subsequent  selection  of  partic- 
ular parts  to  be  sold  for  tbat  purpose. 

Same— Chanrlng  Estate  with  Particular  Debts.— 
CharfiTinsT  the  whole  estate  with  particular  debts, 
lets  In  every  creditor  on  the  whole  estate.    Quaere. 

Same— Annuity— Chargeable  on  What.— An  annaity. 
is  a  legacy  charged  on  the  whole  estate,  not  specif- 
ically devised. 

5ame-Realty  Charged  with  Debts- Who  Entitled  to. 
—The  heir  is  entitled  to  the  real  estate,  though 
charged  with  debts,  until  convicted  of  misman- 
asrement,  or  misapplication  of  profits. 

Edward  W.  Trent  of  the  town  of  Man- 
chester, having*  a  wife,  a  brother.  Dr.  J. 
Trent,  and  a  sister,  Mrs.  Leiper,  but  no 
children,  and  being  the  proprietor  of 
Trent's  Bridge  over  James  river,  a  stone 
quarry  and  lands  adjoining,  and  sundry 
lots  in  Richmond  and  Manchester,  and  other 
property  real  and  personal,  made  his  will 
on  the  29th  of  March  1818,  which  contains 
the  following  clauses:  '^I  direct  the  pay- 
ment of  all  my  just  debts,  and  wish  the 
whole  of  my  Richmond  property  sold  for 
that    purpose,    and   my  land  in  Dinwiddle, 


'Brooke  absent. 

twills— Direction  for  Payment  of  Just  Debts— Effect. 

—The  proposition  of  the  principal  case  that  where  a 
will  directs  that  all  the  testator's  Just  debts  shall 
be  paid,  this  acts  as  a  charge  on  the  testator's  real 
estate,  was  approved  and  followed  in  Clarke  v. 
Buck,  1  LeifiTh  490;  Thompsons  v.  Meek,  7  Leig-h  429. 
432. 

In  Downman  v.  Rust.  6  Rand.  580.  It  Is  sald: 
"Every  question  of  the  charge  on  land  under  a  will, 
is  a  question  of  Intention.  In  the  case  of  debts.  It  Is 
so  natural  to  suppose  that  a  man  in  that  solemn  act. 
intended  to  be  Just,  that  courts  bave  taken  very 
sllffht  words  In  a  will  to  imply  a  charsre  upon  lands. 
The  books  are  full  of  such  cases.  Trent  v.  Trent,  in 
Gilm.  Rep.  174,  is  one  of  that  class." 

See  further,  monoerraphic  noU  on  "Marshallng- 
Assets"  appended  to  CarrIng"ton  v.  Didier,  8  Gratt. 
260. 

Same— Legacies— When  a  Charge  on  Real  Estate— 
Parol  evidence— In  Read  v.  Gather,  18  W.  Va.  287,  It 
is  said:  "Whether  a  lesracy  is  a  charsre  upon  the 
real  estate  devised  In  a  will  is  a  question  of  inten- 
tion upon  the  part  of  the  testator.  Accordlngr  to 
the  English  rule  that  Intention  Is  to  be  derived  ex- 
clusively from  the  provisions  of  the  will;  and  parol 
evidence  Is  Inadmissible  to  aid  In  ascertalnlnfir  that 
Intention.  1  Rop.  Leg.  451  (576.  4th  Ed.):  Parker  v. 
Feamley,  2  Sim.  and  Stu.  502.  In  Virginia  the  rule 
Is  not  so  strict:  and  parol  evidence  Is  admissible. 
Downman  v.  Rust,  6  Rand.  587;  Clarke  v.  Buck,  1 
Leigh  490:  Trent  v.  Trent's  Ex'r,  Gilm.  174.  Chancel- 
lob  Kent  thus  states  the  law:  that  the  real  estate 
will  not  be  charged  with  the  payment  of  legacies, 
unless  the  Intention  of  the  testator  to  that  effect  is 
expressly  declared,  or  clearly  to  be  inferred  from 
the  language  and  disposition  of  the  will:  and  that 
it  was  not  sufficient,  that  debts  or  legacies  are  di- 
rected to  be  paid,  that  alone  does  not  create  the 
charsre;  but  they  must  be  directed  to  be  first  or 
previously  paid,  or  the  devise  declared  to  be  made 
after  they  are  paid.  Lupton  v.  Lupton.  2  Johns. 
Chy.  614." 

See  the  principal  case  also  cited  with  approval  in 
Clarke  v.  Buck.  1  Leigh  491 :  note  to  Black  v.  Scott.  3 
Fed.  Cas.  516,  Cas.  No.  1,464. 

See  further,  monographic  note  on  "Marshaling- 
Assets**  appended  to  Carrlngton  v.  Didier,  8  GraU. 
260. 
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together  with  as  many  of  the  lots  in  the 
town  of  Manchester,  not  including  in  the 
number,  these  devised  to  my  wife  as  will 
be  sufficient ;  I  wish  my  executrix  and  her 
friends  hereafter  named,  will  sign  such 
conveyance  of  all  my  estate  as  the  several 
banks  many  require  to  secure  them,  not 
doubting  but  that  they  will  give  such  in- 
dulgence as  to  effect  a  sale  without  sacri- 
ficing the  property.  I  shall  rely  much  on 
the  liberality  of  the  Bank  of  Virginia." 
And  after  directing  that  no  part  of  his 
property  should  be  sold  to  Wardlaw  &  Co. 
within  twenty  years,  for  the  purpose  of 
enabling    them     to     conduct     water 

175  through    his  land,  except  *under  cer- 
tain circumstances,  he  devises  to  his 

wife,  his  land  on  the  Manchester  side  of 
the  bridge,  together  with  his  household  and 
kitchen  furniture,  his  negroes,  and  fifteen 
hundred  dollars  a  year,  the  money  for  life, 
the  residue  as  her  absolute  property,  she  to 
have  at  all  times  the  use  of  the  bridge,  in 
selling  rock  and  passing  toll  free.  He  then 
gives  a  legacy  of  six  hundred  dollars  to  his 
adopted  daughter  N.  E.  T.  Callaway;  the 
residue  of  the  will,  is  in  the  following 
words:  *'I  am  under  an  obligation  to  make 
provision  for  two  unfortunate  females  that 
owe  their  existence  to  me,  of  which  1 
recommend  them  to  my  wife  and  my 
affectionate  brother  to  do  as  they  think  best, 
they  have  power  under  this  will  to  do  what 
they  think  best.  If  N.  E.  T.  Callaway  shall 
die  before  my  wife,  or  after  the  death  of 
my  wife  and  not  married,  or  married  and 
without  issue,  and  mj'  wife  shall  not  have 
disposed  of  the  property  hereby  given  to 
her,  of  which  she  is  at  liberty  to  give,  sell, 
or  will  as  she  pleases,  and  not  accountable 
to  any  person  in  the  world  for  her  acts,  she 
will  recollect  at  her  death  the  quarter  from 
whence  it  came:  if  she  should  die  without 
will,  the  balance,  or  the  whole  of  the  un- 
disposed part  of  this  property  will  go  to  my 
brother  and  sister,  and  she  will,  I  hope, 
make  provision  for  the  unfortunate  persons 
heretofore  mentioned  or  alluded  to,  she 
knows  to  whom  I  allude,  my  brother  also. 
I  rely  on  their  justice  and  magnanimity. 
I  appoint  my  wife  sole  executrix  of  this  my 
last  will,  and  my  brother  John  Robertson, 
attorney  at  law,  and  John  G.  Smith  her 
'  friends,  to  aid  and  assist  her  in  the  execu- 
tion of  this  will.  I  wish  she  may  not  be 
ruled  to  security  by  the  court.  My  library 
I  give  to  John  Robertson,  and  Lot  216.  I 
recommend  the  best  understanding  between 
my  friends  and  family  with  my  most 
amiable  and  affectionate  wife,  and  trust 
she  my  live  through  this  life  with  as  much 
comfort  as  this  world  will  afford,  she  de- 
serves  every  blessing.      I  write    this 

176  in  great  haste,  *I  am  sick  at  the  time 
or  should  copy  it  over.     It  will  do.** 

**E.  W.  Trent." 
**I  estimate  my  estate   at  Two    Hundred 
and  Fifty  Thousand  Dollars." 

The  testator  died  soon  after,  and  the 
widow,  Martha  Trent,  qualified  as  ex- 
ecutrix. 

In  September  1819,  she  filed  her  bill  of 
injunction  in  the  Superior  court  of  Chan- 
cery for  the  district  of  Richmond,  referring 
to  the  will,  stating,  that  she  had  authority 
thereby  to  pledge  all  her  testator's  property 


for  the  payment  of  his  bank  debts;  that 
her  annuity  is  a  charge  upon  the  whole  es- 
tate; that  the  bridge  was  the  most  pro- 
ductive part  of  the  estate,  and  that  if  the 
tolls  were  diverted  from  the  payment  of  the 
testator's  debts  and  her  annuity,  it  would 
be  highly  injurious  both  to  the  estate  and 
herself;  that  she  had  sold  the  personal  es- 
tate not  devised  her,  and  applied  the  pro- 
ceeds, deducting  expenses,  and  a  part  of 
her  annuity  to  the  payment  of  debts;  that 
debts  were  still  due  to  a  large  amount,  great 
part  of  which  were  due  to  the  banks ;  that 
Dr.  Trent  and  Mrs.  Leiper  having  failed 
in  a  writ  of  unlawful  detainer  to  obtain 
possession  of  the  bridge,  the  former  had 
surreptitiously  taken  possession  of  it,  and 
of  the  toll-house  on  her  land,  had  g^ot  the 
toll  books  and  was  in  receipt  of  the  toll ; 
that  by  his  keeping  possession  of  the  only 
productive  part  of  the  estate,  the  personal 
property  bequeathed  her,  will  become  in  the 
first  instance  subject  to  the  payment  of 
debts:  she  prays  an  injunction  prohibiting 
them  from  the  receipt  of  tolls ;  and  to  com- 
pel them  to  put  her  in  possession,  until 
they  shall  give  her  security  for  her  annuity, 
and  for  the  application  "  of  the  residue  of 
the  profits  to  the  payment  of  debts ;  and  if 
necessary,  that  all  the  property  not  devised 
to  her,  should  be  sold  for   the    payment    of 

debts. 
177  *An  injunction  was  awarded  pro- 
hibiting the  defendant  from  receiving 
toll,  and  from  the  use  and  possession  of  the 
bridge,  Ac. — and  if  the  defendant  should 
refuse  to  deliver,  Ac,  the  marshal  or  the 
sheriff  of  Chesterfield  was  directed  to  take 
possession,  &c. 

The  defendant  Joseph  Trent  answered — 
insisting  that  himself  and  his  sister  had  a 
right  to  the  possession  of  the  bridge,  and 
that  the  complainant  with  himself  and  the 
other  persons  named  in  the  will,  had  only 
a  collateral  power  to  pledge  it  for  the  debts 
to  the  bank ;  that  the  rights  of  the  banks 
were  transferred  to  him,  as  he  had  been 
obliged  to  take  up  the  testator's  not^,  of 
which  he  was  indorser  to  the  amount  of 
$22,000;  he  avers  that  he  is  willing  that 
such  sales  may  be  made,  as  are  necessary 
and  proper,  for  the  payment  of  the  debts, 
and  justice  and  expedience  may  require; 
but  objects  to  the  complainant's  having 
possession  of  the  bridge,  and  applying  the 
profits  to  her  own  use;  he  also  objects  to 
the  process  which  has  been  awarded,  as 
being  irregular  and  illegal;  and  says,  that 
the  bridge  may  be  injured  by  casualties, 
and  suffer  for  want  of  repairs,  if  taken  out 
of  the  hands  of  the  proprietors. 

Mrs.  Leiper  also  answers,  referring  to 
Doctor  Trent* s  answer,  and  alleging  that 
the  estate  of  her  deceased  brother,  is  in- 
debted to  her,  to  the  amount  of  40  shares 
of  Virginia  Bank  Stock. 

The  deposition  of  John  Robertson,  the 
agent  for  the  complainant,  is  taken  in  the 
cause — it  proves  that  the  estate  was  macb 
in  debt ;  that  the  defendant  Joseph  Trent, 
was  largely  a  creditor,  and  details  various 
communications  between  the  parties,  in  re- 
lation to  their  controversy. 

On  a  motion  to  dissolve  the  injunction, 
the  court  rejected  the  motion,  and  directed 
a  commissioner  to  state  accounts,  &c.  and 


GILMER 


TrBNT  v.  TrKNX'S  ExBCUTRIX  and  O'ffHBRS. 


178-181 


ordered  the  sheriff  of  Chesterfield  who  had 
taken  possession  under  the  order  of  court, 
to  restore  the  bridge,  and  pay  over  the 
profits,  &c.  to  the  plaintiff,  rendering  an 
account,  &c. 

178  *From  this  order  and  decree  the  de- 
fendants prayed  an  appeal. 

Stanard  for  the  appellant. 

The  first  objection  I  have  to  make  to  the 
order  of  the  Chancellor  taking  the  posses- 
sion of  the  bridge  from  the  appellant  is, 
that  it  is  in  effect  a  peremptory  ejectment, 
granted  on  ez  parte  application,  in  vaca- 
tion. 

The  assertion  of  this  unheard  of  power  is 
sought  to  be  vindicated  by  the  general 
power  of  the  Chancellor  to  award  injunc- 
tions. Granting  injunctions  ex  vi  termini 
imports  a  power  to  prevent  some  impending 
injury,  and  not  that  of  redressing  a  wrong 
already  done.  The  very  object  of  an  in- 
junction is  to  keep  things  in  the  condition 
in  which  they  stand  when  the  application 
is  made.  In  England  the  whole  proceeding 
is  in  personam.  Our  laws  have  scrupu- 
lously guarded  against  all  changes  of  prop- 
erty, without  allowing  to  the  party  the 
benefit  of  an  appeal  to  correct  errors  of 
law.  Every  interlocutory  order  in  Chan- 
cery professing  to  change  the  possession,  is 
subject  to  revision  and  reversal  by  this 
court.  But  there  is  no  appeal  from  a  pend- 
ing injunction ;  tolerate  the  principle  now 
asserted,  and  one  may  be  turned  out  of  his 
house,  in  the  most  inclement  seasons,  by 
ez  parte  proceedings,  in  vacation,  of  which 
the  first  intimation  he  has,  is  the  order  to 
leave  his  own  fire-side,  and  family  mansion. 
There  is  no  precedent  for  such  a  proceeding 
in  any  volume  of  cases;  no  principle  to 
sanction  it  in  any  writer  on  equity. 

As  little  can  the  power  be  maintained 
under  the  lawgiving  authority  to  the  Chan- 
cellor to  grant  ne  exeats.  Ths^t  proceeding 
is  justified  only  by  the  strong  necessity  of 
the  case :  only  on  the  supposition,  that  the 
property  is  about  to  be  removed  beyond  the 
jurisdiction  of  the  court.  But  the  bridge 
cannot  be  removed.  A  ne  exeat  to  arrest 
the  removal  of  fixed  property  is  an  absurd- 
ity in  law,  and  a  solecism  in  language. 
The      whule      proceeding       of      the 

179  *Chancellor   is  then,  unknown  to  our 
laws,  unheard  of   in  our  courts;  it  is 

hazardous,  mischievous  in  its  consequences, 
and  arbitrary  in  its  nature.  No  case  then, 
could  warrant  sucli  an  interposition  of  the 
Chancellor,  but  this  case,  would  be  wholly 
beyond  the  reach  of  the  Chancellor,  if  in 
any  imaginable  instance  he  possessed  the 
power  he  has  asserted. 

The  executrix  has  only  a  collateral  claim 
at  best,  to  secure  the  payment  of  her  an- 
nuity, and  of  debts  generally.  But  that 
does  not  authorise  the  executrix  to  take  the 
real  property  from  the  heir.  Courts  have 
never  gone  farther  where  lands  are  charged 
with  payment  of  debts,  than  to  create  an 
implied  charge  on  the  realty  in  the  hands 
of  the  heir,  (a) 

The  clause  in  the  will  then,  gave  to  the 
personal  representatives,  no  right  to  the 
possession  of  the  real  estate.  The  Chan- 
cellor    has    not    observed    the    distinction 


(a)  Free,  in  Chan.  202, 397,  480;  8  Ves.  Jr.  788,  551.  850. 


which  exists  between  an  express  power  to 
sell,  and  a  charge  by  implication  on  the 
real.  He  has  proceeded  on  the  authority 
of  Maddox.  (b)  Donne  v.  I/ewis,(c)  con- 
tains the  law  at  this  time  for  the  order  of 
subjecting  property  to  the  payment  of  debts. 
There  is  but  one  case  contrary  to  the  doc- 
trine there  laid  down :  in  Newman  v.  John- 
son, (d)  it  was  held  that  *'a  devise  that 
debts  and  legacies  being  first  deducted,  all 
the  real  and  personal  to  J.  S.,"  was  a  de- 
vise to  sell  for  payment  of  debts. 

But  if  the  testator  had  authorised  the  ex- 
ecutrix to  sell  the  real,  for  payment  of 
debts,  the  executrix  would  not  have  had  a 
right  to  take  possession  of  the  real  estate. 
For  such  a  power  however  clearly  expressed, 
would  not  break  the  descent;  the  realty 
would  pass  to  the  heir  subject  to  the  de- 
vise, (e) 

180  *The   executrix    then    has    a    mere 
power  to  sell,  and  that  is  derived  not 

from  the  power  given  in  the  will,  but  from 
the  act  of  Assembly  in  conjunction  with 
it,  which  provides,  that  the  executor  or  ad- 
ministrator may  sell,  where  the  will  ap- 
points no  one  for  that  purpose.  Prior  to 
the  act  of  Assembly,  the  sale  could  only 
have  been  made  by  a  trustee  appointed  by 
the  Chancellor  for  that  purpose. 

Mrs.  Trent  is  by  the  will  devisee,  and 
legatee  of  an  annuity.  As  devisee  she 
surely  has  no  right  to  property  not  devised 
to  her.  As  legatee  of  the  annuity,  she  is 
a  creditor  to  that  amount,  but  no  creditor 
under  the  will  ever  claimed  possession  of 
any  part  of  the  realty,  and  much  less  a 
creditor  by  legacy.  The  will  charges  the 
payment  of  debts,  on  the  realty,  but  not  of 
legacies,  and  a  legacy  Unless  expressly 
charged  on  realty  cannot  be  by  implication. 
It  may  be  said  that  if  debts  are  paid  out  of 
real  estate,  her  annuity  shall  be  charged 
on  personal  estate ;  but  if  the  right  exist, 
it  extends  only  to  substituting  her  in  place 
of  specialty  creditors,  who  had  themselves 
no  right  to  possession  of  the  real.  Even  if 
the  annuity  had  been  by  express  words 
charged  on  the  bridge,  the  heir  would  have 
the  right  of  possession  of  the  bridge,  and  to 
the  residue  of  tolls. 

S.  Taylor,  contra.  The  bill  charges  that 
the  whole  personal  estate  of  the  testator  is 
disposed  of:  that  the  defendant  had  tried 
an  unlawful  detainer  and  had  been  defeated, 
and  nevertheless  had,  in  the  absence  of  the 
keeper  of  the  bridge,  taken  possession  of 
the  toll-house,  within  the  limits  of  the  land 
devised  to  Mrs.  Trent.  The  order  of  the 
Chancellor  is,  that  the  defendant  shall  be 
in  joined  from  receiving  the  tolls,  if  the 
injunction  was  proper,  the  appointment  of 
a  receiver  was  a  matter  of  course. 

Mrs.  Trent,  is  the  legatee  of  an  annuity, 

and  we  may   go    into   evidence  aliunde    to 

shew      that     the     testator    designed 

181  *to  charge  the  payment  of  it,  on  the 
real    property. (f)      To   do    this    even 

parol  evidence  is  admissible.  But  in  this 
case  the  face  of  the  will  proves  that  it  was 
the  intention  of  the  testator,  to  charge  the 


(b)  1  Mad.  474. 

(c)  2  Br.  Ch.  263. 

(d)  1  Vern.  45;  t  Mad.  Ch.  488. 

(e)  1  Bro.  Ch.  137:  Bennet  v.  Newton. 

(f )  1  Wash.  9fl,  272,  66. 
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real  with  the  payment  of  the  annuity,  for 
there  was  no  other  property  not  specifically 
appropriated,  on  which  it  could  be  charged 
but  the  realty. 

The  preference  given  by  the  common  law 
to  the  heir  so  much  relied  on,  has  no  Ex- 
istence in  Virginia :  our  statute  of  descents 
has  destroyed  every  pretext  for  such  pref- 
erence, (g) 

And  even  in  England,  annuities  are 
chargeable  on  the  real  estate,  (h)  There  is 
no  difference  between  charges  by  implica- 
tion, for  the  payment  of  debts,  and  of 
legacies ;  and  it  is  clear,  that  debts  charged 
by  implication  bind  the  realty,  (i) 

In  this  case  it  is  to  be  remarked, 
that  the  annuity  is  to  a  wife  entitled  to 
do^er  in  the  real  estate;  and  this  testa- 
mentary provision  is  instead  of  dower.  She 
is  then  a  purchaser  for  a  valuable  consider- 
ation, (k) 

The  heir  should  at  least  give  security  for 
the  payment  of  the  annuity :  that  may  be 
demanded  wherever  the  legacy  is  payable 
at  a  future  day.  (1) 

W.  Hay,  on  the  same  side.  It  is  unim- 
portant, who  has  the  right  to  execute  the 
trust.  The  rights  of  Mrs.  Trent  in  her  in- 
dividual character,  are  enough  to  warrant 
the  decree.  Nor  does  it  matter  whether  the 
order  was  made  in  term  or  vacation.  The 
bill  states  that  the  toll  house  descended 
clothed  with  trusts,  the  power  of  the  court 
is    clear   if   a    trust   existed;    is    that    the 

case? 

182  *There  are  cases  in  which  creditors 
come  in  to  be  satisfied  out  of  a  trust 
fund,  and  the  personal  estate  being  ex 
hausted  the  Chancellor  has  appointed  a  re- 
ceiver, (m)  In  this  case  the  profits  are 
liable  as  well  as  the  subject :  and  the  rea- 
son for  a  receiver's  being  appointed  is  the 
stronger,  from  the  destructible  nature  of 
the  property.  We  have  then,  to  sustain 
our  case,  to  shew  only,  an  interest  in  Mrs. 
Trent;  and  probability  that  the  personal 
estate  is  already  exhausted.  That  is 
charged  in  the  bill ;  the  answer  neither  ad- 
mits, nor  denies  it;  and  the  depositions 
prove  not  merely  the  probability,  but  the 
certainty  of  the  fact. 

The  equitable  construction,  and  operation 
of  such  devises,  as  to  the  liability  of  re- 
spective portions  of  the  testator's  estate, 
has  often  been  considered  by  the  courts  in 
England.  The  court  is  referred  to  the  nu- 
merous cases  without  commentary,  (n)  The 
will  charges  the  annuity  on  the  whole  es- 
tate, (o)  and  the  implied  charge  binds  the 
bridge. 

There  is  no  distinction  between  charges 
by  implication  of  debts  and  legacies;  if 
there  were,  one  would  think  it  should  be  in 
favor  of  legacies. 

Leigh,  on  the  same  side.     This  court   is 


(gr)  1  Wash.  100-1. 
(h)  ^  "        ~"    ' 


,„;  2  Vern.  228;  1  Ves.  499:  2  Vern.  443. 

(I)  3  Ves.  jr.  551 :  2  P.  Wms.  190.  note  (2.) 

(k)  1  P.  V^Tma.  127. 

(1)  Wyatt'sPr.  Reg.  270;  Amb.  273;  1  Mad.  178;  1 
Br.  Ch.  105;  3  P.  Wms.  299. 

(m)  8Ves.  jr.  71. 

(a)  2Ves..')e8;  1  Br.  Ch.  455;  3  Ves.  jr.  788;  Shal- 
croft  V.  Finden.  That  the  annuitant  had  the  rlgrht 
to  come  Into  equity  to  subject  the  realty:  3  Bro.  Ch. 
347,  351.  note;  1  P.  Wms.  729;  8  Ves.  jr.  882,  for  the 
whole  doctrine. 

(o)  4  Viner,  "Chargre;"  D.  pi.  15. 


now  sitting  in  judgment  on  an  appeal  from 
an  order  of  the  Chancellor,  made  in  term 
time  and  not  in  vacation.  If  the  decree  be 
right  in  its  main  principles,  but  wrong  in 
its  details,  it  will  be  corrected  and  not 
wholly  reversed. 
The  general  direction  that  debts  shall  be 
paid,  charge  the  whole  real  estate  with 

183  all  the  testator's   debts.     The  *case» 
are  numerous  to  shew  that  such  is  the 

effect  of  a  clause  in  the  commencement  of 
a  will,(p)  and  the  reason  is  the  same  where- 
soever the  clause  occurs  in  the  will. 

If  the  real  estate  is  charged  with  the  pay- 
ment of  debts,  the  real  estate  descended 
must  be  subjected,  before  that  specifically 
devised  to  the  widow,  (q) 

The  annuity  is  a  pecuniary  legacy  charged 
on  the  real  estate  descended,  from  the  plain 
intent  of  the  will.  The  personal  estate  is> 
inadequate  to  the  payment  of  debts;  it  can- 
not be  charged  on  the  personal  property 
given  the  widow;  not  on,  property  spe- 
cifically devised  for  the  payment  of  debts ; 
and  there  remains  nothing  on  which  it  can 
be  charged,  but  the  real  estate  descended. 

If  the  annuity  be  in  lieu  of  dower,  the 
widow  is  a  purchaser  for  value,  (r)  The 
court  has  generally  a  power  to  appoint  a 
receiver  in  such  cases,  where  the  heir  re- 
fuses to  give  security:  or  it  may  even 
direct  the  descended  property  to  be  sold, 
and  hold  the  proceeds  subject  to  the  an- 
nuity. 

No  matter  in  what  right  the  defendant 
holds,  the  trust  attaches  to  the  property  in 
his  hands,  (s) 

Wickham,  concluded  for  the  appellant. 
From  the  nature  of  bank  debts,  the  moment 
the  defendant  assumed  the  payment  of  the 
debt  due  the  bank  by  the  testator,  the  es- 
tate of  the  testator  was  discharged,  and 
Trent  the  defendant  to  the  bill,  became 
bound  for  the  debt.  This  at  once  makes 
the  defendant  a  creditor  of  the  testator's 
estate  to  a  large  amount.  But  for  this  prior 
and  stronger  claim,  the  complainant  might 
have  had  all  that  she  has  asked. 

184  *The  will  incontestibly  shews,  that 
the  testator  designed  his  heirs  should 

take  the  bridge.  He  gives  to  his  wife  a  right 
of  passage  over  it ;  a  provision  wholly  un- 
necessary and  even  absurd,  on  the  supposi- 
tion he  had  already  given  her  the  subject 
itself. 

By  the  true  construction  of  the  will,  the 
widow  is  devisee  of  certain  slaves;  of 
household  furniture ;  and  legatee  of  an  an- 
nuity of  $1500  per  annum.  If  the  estate  be 
insolvent,  she  can  receive  no  portion  of  the 
property  thus  devised ;  and  whether  it  be  so 
or  not,  she  must  be  postponed  to  the  de- 
fendant to  the  bill,  who  is  a  creditor.  If 
not,  it  would  be  to  take  from  the  defend- 
ant's pocket  without  any  equivalent,  the 
whole  bank  debt  which  he  has  assumed  to 
pay  for  the  estate.  He  enters  on  the  prop- 
erty as  heir  at  law,  which  he  is  entitled  to 
do:  but  even  if  he  entered  as  a  creditor 
(for  he  unites  both  characters)  the  widow 
whose  right  is  subordinate,  has  no  cause 
of  complaint.     Had  she  the  possession,  she 


(p)  1  Br.  Par.  Ca.  511;  1  Ves.  271;  8  Ves.  Jr.  551.  7S8. 
(q)  2  Atk.  424-7-«;  2  Br.  Ch.  288:  8  Ves.  jr.  114. 
(r)  1  P.  Wms.  679,  649;  5  Ves.  jr.  3S0:  2  Atk.  491. 
(s)  Jones  v.  Pujrh,^  Ves.  jr.  71. 
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*would  be  obliged  to  ghre  securitj  to  account 
for  the  profits  which  must  be  applied  to  the 
payment  of  the  debts  due  the  defendant,  be- 
fore anj  part  is  appropriated  to  the  dis- 
charge of  her  legacy.  The  defendant 
•exempts  her  from  this  responsibility  with- 
out the  least  prejudice  to  her  interest:  she 
cannot  therefore  desire  the  possession  for 
-any  equitable  purpose. 

The  case  does  not  present  a  proper  sub- 
ject for  an  injunction.  It  is  not  one  in  its 
operation.  It  is  in  fact  a  writ  of  habere 
facias  possessionem.  The  Chancellor  pro- 
ceeds upon  the  supposition  that  the  descent 
is  broken :  but  a  devise  that  debts  shall  be 
paid  does  not  break  the  descent.  He  per- 
haps has  misapplied  an  expression  used  in 
Maddox,  that  **  the  testamentary  disposition 
rides  over  the  title  of  the  heir,"  the  real 
meaning  of  which,  is  no  more,  than  that 
the  heir  takes  the  property  subject  to  the 
charge,  and  in  subordination  to  it. 

It  is  not  pretended  that  the  original  order 
of  the  Chancellor  was  right :  and  that 

185  being  the  foundation  of  all  the  *sub- 
sequent  proceedings,  it  is  tantamount 

to  a  confession  of  error  throughout. 

The  case  of  Jones  v.  Pugh,(t)  which  is 
relied  upon,  at  most  proves  only  the  power 
of  the  court,  where  a  proper  case  occurs  for 
its  interposition.  The  power  in  conceiva- 
ble cases,  surely  does  prove  the  propriety 
of  its  interference  in  this.  It  is  a  rule  in 
marshalling  assets,  never  to  take  the  estate 
from  the  heir  until  the  personal  estate  proves 
insufiScient;  another  rule  of  marshalling 
assets  is,  that  the  heir  is  not  responsible 
for  profits ;  it  is  true  that  a  creditor  may 
extend  the  lands ;  and  equity  follows  the 
law,  but  neither  law  nor  equity  will  sub- 
ject the  profits  in  the  hands  of  an  heir  or 
devisee,  when  they  accrue  before  judgment. 

Admitting  the  power  of  the  court  asserted 
tinder  the  authority  of  Jones  v.  .Pugh,(u) 
the  question  recurs,  is  this  a  s^oper  case 
for  the  exercise  of  such  power? 

Whenever  a  receiver  is  appointed,  it  is 
on  the  supposition  that  the  person  in  pos- 
session is  not  to  be  trusted.  Is  the  defend- 
ant unworthy  of  this  trust?  If  any  injury 
can  result  from  his  possession  it  is  to  the 
creditors :  but  they  are  thrown  on  another 
fund.  Whereas  the  defendant's  debt  is  to 
be  paid  out  of  this  very  subject.  He  is 
obliged  to  account  for  the  debt  he  has  as- 
sumed even  should  the  estate  prove  in- 
solvent; and  to  take  the  complainant's 
annuity  oiit  of  this  fund  would  be  a  fraud 
upon  the  creditors.  He  ranks  first  in  the 
order  of  creditors  on  this  fund,  and  unites 
to  that  character  the  quality  of  heir  to  the 
testator.  The  property  then  cannot  be  in 
safer  hands.  The  very  objection  drawn 
from  the  perishable  nature  of  the  subject 
proves  the  superiority  of  his  claim,  for  there 
is  no  one  so  strongly  interested  in  its  pres- 
ervation. Even  if  the  complainant  had 
possession  of  the  bridge,  we  could  sue  to 
divest  her,  or  for  the  profits.  If  we  be 
called  on  to  marshall  the   assets,    we 

186  say  *we  are  applying  them  according 
to  the  distribution  equity  makes. 

Having  taken    this   general   view   of  the 


(t)  8  Ves.  jr.  71. 
<u)  Ibid. 


case,  I  come  to  reply  more   in  detail  to  the 
several  arguments  on  the  other  side. 

And  1st,  That  the  annuity  is  chargeable 
on  the  real  property. 

The  parol  evidence  resorted  to,  to  prove 
this  intention,  is  inadmissible.  Shermer 
V.  Shermer,  and  Kennon  v.  M'Roberts,(v) 
were  not  cases  in  which  parol  evidence  was 
admitted  to  explain  the  intention  of  the 
testator.  In  cases  in  which  parol  evidence 
has  been  admitted  it  has  been  confined  to 
explanations  of  the  true  intention  of  the 
testator;  here  it  is  offered  to  shew  his  situ- 
ation. And  if  the  court  will  look  into  the 
actual  state  of  his  affairs,  it  will  find  the 
testator  was  wholly  ignorant  of  it ;  he  esti- 
mates his  estate  at  more  than  $200,000.  It  is 
insisted  that  his  charging  debts  on  the  real, 
is  proof  that  he  knew  the  personal  estate 
was  insufficient  to  pay  his  debts.  The  in- 
ference is  not  necessary.  And  it  he  meant 
to  charge  the  legacies  on  the  real,  why  did 
he  not  do  it  expressly,  as  he  has  the  debts? 

It  is  a  rule  of  law  that  the  heir  shall  not 
be  disinherited  by  implication.  The  rule 
is  a  wise  and  politic  one;  the  objections 
made  to  it,  apply  not  to  the  rule,  but  to  the 
particular  application  of  it,  to  the  English 
law  of  descent ;  our  statute  has  altered  the 
persons  who  are  heirs,  but  the  rule  remains 
unchanged :  and  this  court  is  bound  to  re- 
spect it. 

It  is  said  that,  legatees  stand  in  place  of 
creditors,  having  a  right  to  be  satisfied 
out  of  this  fund,  which  brings  me  to  the  2d 
point  made  by  the  other  side. 

But  debts  are  not  charged  on  the  lands, 
except  that  due  by  the  defendant.  The 
clause  in  the  will  is,  that  particular  real 
property  shall  be  sold,  and  then  **as 
187  *many  of  the  lots  in  the  town  of  Man- 
chester as  will  be  sufficient ;"  which 
confines  the  charge  to  the  Manchester  lots, 
and  the  property  specifically  directed  to  be 
sold. 

The  3d  point,  that  the  legatees  may  mar- 
shall  the  assets,  therefore  fails ;  for  debts 
cannot  claim  satisfaction  out  of  this  fund ; 
and  legacies  being  in  their  place,  can  be  in 
no  better  condition.  But  suppose  the  debts 
had  been  a  charge  on  this  subject,  legatees 
can  stand  in  place  only  of  debts  that  have 
been  satisfied  out  of  the  personal  estate, 
that  might  have  ranked  on  the  real.  But  a 
legatee  shall  never  rank  as  against  the  dev- 
isee of  real  estate ;  for  both  are  objects  of 
the  testator's  bounty,  and  he  who  has  the 
possession  shall  hold  it.  A  legatee  can  only 
claim  against  the  heir,  not  against  a  dev- 
isee, and  surely  a  legatee  can  have  no  bet- 
ter right  against  a  devisee  merely  because 
he  is  also  heir. 

The  widow  can  derive  no  advantage  from 
the  circumstance  of  her  having  no  dower 
allowed  her.  She  might  have  insisted  on 
her  dower,  but  in  that  case  she  should  not 
have  acquiesced  in  the  will.  She  has  sub- 
mitted to  the  will,  and  she  must  take  all  the 
consequences  of  her  act.  But  if  she  could 
claim  right  of  dower  in  the  bridge,  it  would 
be  to  one  third  of  the  tolls :  not  to  the  en- 
tire bridge.  The  clause  allowing  her  to 
pass  toll  free,  negatives  the   idea,    that  the 

(v)  1  Wash.  26«:  Ibid.  96. 
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testator  intended  she  should  receive  any 
portion  of  the  tolls. 

Something  was  said  of  the  toll  house  be- 
ing on  land  expressly  devised  to  the  widow, 
but  it  is  a  mere  accessory,  and  will  follow 
the  principal  subject. 

ROANE,  Judge.*  The  court  is  of  opinion 
that  according  to  the  true  construction  of 
the  will  of  Edward  W.  Trent,  a  charge  was 
created  upon  the  whole  estate,  for  the  pay- 
ment of  his  debts.  It  was  created  by  these 
words  in  that  will, — "I  direct  the  pay- 

188  ment  of  all  my  just  Mebts ;"  and  is  not 
retracted  by  the  subsequent  selection 

of  a  part  of  his  estate,  to  be  sold  for  that  pur- 
pose. The  devise  being  in  the  first  instance 
pure  and  simple,  for  the  payment  aforesaid ; 
is  not  made  conditional  by  what  follows  in 
another  sentence,  and  respected  the  per- 
'  formance,  and  not  the  substance  of  the 
grant;  which  regarded  rather  the  mode  in 
which  the  payment  should  be  made,  than 
the  question  whether  the  payment  should  be 
made  at  all.  Nor  is  this  construction  varied 
by  the  probable  mistake  under  which  the 
testator  laboured  as  to  the  sufficiency  of  the 
property  selected  to  pay  the  debts  aforesaid. 
Estimating  that  property  by  the  very  high 
scale  of  value,  by  which  he  estimated  his 
whole  estate,  and  which  the  peculiar  char- 
acter of  the  times  justified,  there  could  be  no 
doubt  in  his  mind  of  its  adequacy ;  and  if 
so,  his  will  did  not  contemplate  a  contrary 
state  of  things,  nor,  consequently,  revoke 
the  unqualified  charge  in  it,  before  noticed. 

The  court  is  further  of  opinion  that,  ex- 
clusive of  that  charge,  th*e  result  would 
probably  be  produced,  by  the  express  charge 
upon  all  the  testator's  property  in  favor  of 
the  debts  due  to  the  banks,  and  by  the  con- 
sequent right  of  his  other  creditors  to  throw 
the  bank  creditors  upon  the  other  and 
ulterior  property,  so  as  to  get  satisfaction, 
themselves,  out  of  the  property  which  was 
particularly  charged  and  selected. 

It  is  further  the  opinion  of  the  court  that 
the  whole  .estate  of  the  testator,  not  spe- 
cifically devised  or  bequeathed  is  charged 
by  his  will  to  pay  the  legacy  or  annuity  of 
$1500  per  annum,  given  to  the  appellee.  We 
are  so  to  consider  it,  because  this  fact  is 
charged  and  relied  on  in  the  supplemental 
bill,  and  because  sufficient  facts  are  dis- 
closed in  the  testimony,  in  relation  to  the 
insufficiency  of  the  personal  estate,  to  shew 
that  this  must  have  been  intended  by  the 
testator.  If  he  meant  the  legacy  to  be  paid 
at  all,  he  must  have   intended  that  it 

189  should  be  *charged  on  the  realty:  yet 
this  charge  should  not  rest  exclusively 

on  the  bridge  now  in  question,  not  only  be- 
cause there  are  no  words  in  the  will  so  as 
to  restrict  it,  but  because  an  annuity  which 
was  intended  for  the  maintenance  and  sup- 
port of  the  widow,  for  life,  ought  not  to  de- 
pend on  the  existence  of  a  subject  which  is 
of  a  nature  peculiarly  destructible.  The 
appellee  is  therefore  in  the  condition  of  a 
legatee  having  her  leg'acy  charged  upon 
land,  and  her  claim  as  such,  must  be  post- 
poned to  those  of  the  creditors  having  a 
lien  upon  the  same  subject. 

We  cannot  consider  that  the  appellee  has 
claim    upon  the   bridge  in  question,  in  part 


*Bbookb  absent 


of  her  right  of  dower  in  the  real  estate ;  nor 
that  the  annuity  in  question  was  intended 
to  be  in  lieu  of  dower,  and  therefore  (as  it 
might  be  contended,)  has  a  pre-eminence 
over  a  mere  and  simple  legacy.  Neither  of 
these  grounds  of  claim  is  asserted  by  the 
bill  or  proved  by  the  testimony.  We  cannot 
make  the  appellee's  case  better  than  she  has 
made  it.  We  cannot  injure  the  appellants 
by  sustaining  grounds  of  claim  which  were 
neither  charged  nor  proved  on  the  part  of 
the  appellees,  nor  could  liave  been  regularly 
disproved  by  the  appellants,  as  they  were 
not  put  in  issue  by  the  pleadings.  We  can 
only  consider  the  appellee's  claim,  upon 
this  record  as  a  simple  legacy. 

Subject  in  common  with  all  the  other  real 
estate  to  pay  the  debts  of  the  testator,  and 
this  legacy  in  subordination  to  those  debts, 
the  bridge  in  question  descended  to  the 
present  appellants.  They  took  it,  liable  to 
the  charge  aforesaid,  and  they  only  in  the 
first  instance  were  entitled  to  the  posses- 
sion. The  possession  ensures  to  them  not 
only  on  general  principles,  but  by  a  con- 
struction growing  out  of  the  particular 
provisions  of  the  will  in  question.  A  gen- 
eral right  of  possession  in  the  appellee,  of 
the  bridge  aforesaid,  is  inconsistent  with 
that    provision    in   the  will,  which  gives  to 

her  the  use  of  it  for  particular 
190      ^purposes.     The  right   of    possession 

thus  doubly  guaranteed  to  the  present 
appellants,  ought  not  to  be  disturbed,  until 
a  change  of  possession  should  be  made  nec- 
essary, in  fulfilment  of  the  charge  imposed 
on  this  property  by  the  will;  or  until  some 
mismanagement  thereof,  or  misapplication 
of  its  profits,  should  render  it  improper  that 
the  appellees  should  hold  the  possession  any 
longer.  In  either  of  these  events  however, 
the  case  ought  to  be  previously  made  out, 
to  justify  the  interposition  of  the  court. 
Until  the  change  shall  be  shewn  to  be  nec- 
essarVf  the  regular  principles  of  the  com- 
mon law,  in  relation  to  the  possession  ought 
not  to  be  departed  from.  They  ought  not, 
especially  in  this  case,  in  which  the  ap- 
pellants have  superadded  to  their  characters 
of  heirs,  that  of  extensive  creditors.  Nor 
ought  this  peculiar  kind  of  property  which 
is  always  in  want  of  repairs,  and  is  em- 
phatically liable  to  destruction,  to  have 
been  lightly  taken  from  the  owners,  and 
put  into  the  hands  of  a  mere  bailiff.  The 
permanent  interest  of  all  the  parties  would 
strongly  lean  against  such  a  procedure. 

We  are  therefore  of  opinion,  that  the 
change  of  possession  of  the  bridge  in  ques- 
tion was,  in  this  case,  irregular  and  prema- 
ture. Circumstances  had  not  yet  been 
disclosed  to  the  court,  sufficient  to  justify  a 
change  of  that  possession.  It  had  not  yet 
been  shewn  that  the  appellants  were  misap- 
plying the  profits  of  the  bridge;  or  that 
they  had  been  required,  or  had  refused  to 
give  security  for  the  due  application 
thereof.  The  main  ground  of  the  present 
proceeding  was  on  account  of  the  appellee 
herself.  Without  either  charging  or  prov- 
ing, that  she  had  any  claim  of  gieater  dig- 
nity than  that  of  a  mere  legatee,  she  gets 
in  the  van  of  the  creditors,  and  claims  to 
possess  and  occupy  for  her  own  use,  prop- 
erty which  may  eventually  be  exhausted 
by  them.     So  far  as  respects  her  own  rights. 
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she   has  a  decree   from  the  court  which  is 

not  justified  by  the   premises  she  has 

191      established;   and    which    may  *never 

be  proper,  on  account  of  the   superior 

and  conflicting  rights  of  the  creditors. 

We  are  therefore  of  opinion,  the  decree  is 
erroneous,  and  ought  to  be  reversed,  so  far 
as  it  conflicts  with  the  foregoing  principles ; 
that  the  injunction  should  be  dissolved ;  the 
possession  of  the  bridge  restored  to  the  ap- 
pellants, and  the  cause  remanded  to  be  fur- 
ther proceeded  in,  pursuant  to  the  principles 
stated  in  this  decree. 


Metcalfe  v.  Battaile. 

February,  1821. 

NesrotlsMe  Note-Endoraement— Note  for  Psyment  of 
Money.*— A  nesrotiable  note  Is  not  as  to  the  In- 
dorser,  a  note  for  the  payment  of  money  within 
the  meaning-  of  the  act  of  1804. 

Same— Jadnrment— Jury  Nece5Mry.t— Judcment  can- 
not consequently  be  rendered  in  such  case,  with- 
out the  Intervention  of  a  jury. 

5sme-Same— RIffbts  of  Ilefendant  on  ReverMl.— On 
reversingr  such  judgment,  where  there  has  not 
been  a  Jury,  the  defendant  will  be  allowed  to  ob- 
ject on  the  merits,  in  the  court  below. 

The  writ  issued  from  the  county  court 
oflice  of  Caroline,  in  the  name  of  Metcalfe 
against  Lawrence  Battaile,  in  debt,  for 
$1500,  due  on  a  negotiable  note,  indorsed 
by  the  defendant ;  damage  $200. 

The  declaration  was  in  debt,  against 
Thomas  R.  Rootes  jr.  maker ;  and  Thomas 
Rootes,  and  Lawrence   Battaile,   successive 


«Neffotlable  Note— Indorsement— Note  for  Payment  of. 

Money.— The  proposition  of  the  principal  case,  that 
an  indorsement  of  a  note  is  not  a  note  in  writinsr 
for  the  payment  of  money  within  the  meaning  of 
the  act  of  18<H,  was  approved  in  Hatcher  v.  Lewis,  4 
Rand.  158. 

And  in  Commercial  Union  Assurance  Co.  v.  Ever- 
bart,  88  Va.  956, 14  S.  E.  Rep.  836.  it  was  said:  "It 
was  held  before  the  statute  was  changed  to  its 
present  form,  that  a  negotiable  note  was  not,  as  to 
the  indorser,  a  writing-  for  the  payment  of  money, 
althoug-h  so  as  to  the  drawer,  because  the  under- 
taking- of  the  Indorser  is  not  for  the  payment  of 
money  absolutely,  but  Is  a  collateral  contract  to 
pay  it  under  certain  circumstances.  Hatcher  v. 
Lewis,  4  Rand.  152.  Metcalfe  v.  Battaile,  Gilm.  181  See 
also.  Rees  V.  Conococheasrue  Bank,  5  Rand.  826:  Shel- 
ton  V.  Welsh,  7  Leigrh  176." 

t5«me— Action  sffalnst  Indorser— Office  Judflrment— 
Writ  of  inquiry  Necessary.— Where  a  joint  action  is 
brought  ag-ainst  the  drawer  and  indorse rs  of  a  ne- 
(Totlable  note,  an  office  judsrment  cannot  be  con- 
firmed ag-ainst  all  or  either  of  the  defendants 
without  a  writ  of  inquiry.  Hatcher  v.  Lewis.  4 
Rand.  152. 154.  citing-  the  principal  case  as  decisive  of 
the  poiuL  See.  to  this  same  effect,  the  principal 
case  Qlted  in  Hickman  v.  B.  &  O.  R.  Co.,  30  W.  Va. 
301.  4  S.  E.  Rep.  ©7. 

In  James  River,  etc.,  Co.  v.  Lee,  16  Gratt  427,  429. 
after  settiuir  forth  thfe  facts  and  decisions  in  the 
principal  case.  Hunt  v.  McRea,  6  Munf.  454, 
Hatcher  v.  Lewis,  4  Rand.  152,  Rees  v.  Conoco- 
chea^Tue  Bank,  5  Rand.  326,  and  Shelton  v.  Welsh,  7 
Leig-h  175.  Judge  Moncube,  delivering-  the  opinion 
of  the  court,  said :  "These  cases  clearly  show  that 
under  the  Code  of  1819.  the  award  of  a  writ  of  en- 
quiry was  necessary  in  every  case  of  an  office  judg- 
ment asrainst  a  defendant,  except  the  case  of  an 
action  of  debt  upon  an  Instrument  of  writincr  for 
the  payment  of  an  ascertained  sum  of  money,  abso- 
lutely and  unconditionally.  The  present  Code,  ch. 
171.  sec.  43,  seems  to  have  made  no  other  change  in 
this  respect  than  to  extend  the  exception  to  an  ac- 
tion of  debt  ag-ainst  endorsers,  as  well  as  the 
drawer,  of  a  bill  of  excbauire  or  nesrotiable  note; 
and  to  an  action  of  debt  or  scire/acias  upon  a  judir- 
ment  or  recognizance:  in  which  cases  it  had  been 
held,  as  we  have  seen,  that  a  writ  of  enquiry  was 
necessary,  under  the  Code  of  1819."  See  Va.  Code 
1887.  S  3285. 

See  further,  monofirraphfc  note  on  "Judg-ments" 
appended  to  Smith  v.  Charlton,  7  Oratt.  425,  and 
monographic  note  on  "Bills,  Notes  and  Checks"  ap- 
pended to  Archer  v.  Ward,  9  Gratt  622. 


indoraers  of  a  negotiable  note,  for  $1500, 
and  $3  70,  notarial  charge  of  protest. 

The  defendant  not   appearing    to   defend 

the  suit,  the  court  gave  judgment  for  $1500 

and  $3  70,  with  interest  from   the   time  the 

money  was  due  on  the  face  of  the  note. 

192  *On  appeal  to  the  Superior  court  of 
the  county,  the  judgment  was  re- 
versed, and  the  cause  remanded  for  farther 
proceedings.  The  plaintiff's  counsel  ob- 
jected, that  the  judgment  should  be  entered 
for  the  principal  due ;  the  defendant's  coun- 
sel, insisted  on  the  liberty  of  pleading  to 
the  action. 

Stanard  for  the  appellant. 

The  objection  that  the  declaration  con- 
tains parties  not  found  in  the  writ  cannot 
be  sustained,  (a)  And  in  this  case  justice 
having  been  done  by  the  judgment  of  the 
county  court,  it  should  not  be  disturbed,  (b) 

It  was  proper  to  give  judgment  for  inter- 
est as  well  as  principal:  for  the  statute  di- 
rects execution  in  such  cases,  to  be  issued, 
for  interest,  and  principal,  (c)  Indorsers  of 
negotiable  notes,  are  to  every  intent,  prin- 
cipal debtors;  and  judgment  should  be  for 
interest,  as  well  against  the  indorser  as  the 
maker. 

As  to  the  notice  of  non-payment,  or  pro- 
test ;  there  is  no  law  requiring  it.  The  in- 
dorser is  bound  for  the  debt,  with  or  without 
notice. 

Wickham  and  Robinson,  contra. 

The  variance  between  the  writ  and  decla- 
ration, in  joining  persons  in  the  latter,  not 
parties  to  the  former,  is  error.  The  cases 
cited  to  shew  the  contrary,  are  where  there 
is  an  appearance,  which  waives  the  ob- 
jection. There  can  be  rio  office  judgment 
without  a  declaration,  which  is  founded  on 
the  writ,  and  they  must  agree. 

The  variance  in  giving  judgment  for  a 
larger  sum  than  is  claimed  in  the  writ,  is 
equally  fatal.  The  writ  demands'  but  $1500 ; 
the  judgment  is  for  $1503  70. 

193  *The  Superior  court  could   not  cor- 
rect  the   error,    for   the  clerk  of  the 

county  court,  did  wrong  to  enter  an  office 
judgment ;  the  variance  precluded  it ;  every 
thing  done  after  the  declaration  was  filed 
is  erroneous ;  and  the  cause  must  be  sent 
back  to  the  rules. 

It  must  appear  from  the  declaration,  that 
the  plaintiff  has  used  due  diligence,  before 
he  can  charge  the  indorser.  (d)  This  neces- 
sarily results,  from  the  statute  placing  ne- 
gotiable notes  on  the  same  footing  with 
bills  of  exchange  ;(e)  for  that  is  undoubtedly 
the  law  as  to  bills.  There  must  be  the  most 
speedy  notice  of  the  protest,  (f) 

Stanard,  said  the  protest  was  but  one  of 
the  remedies  of  the  holder ;  it  was  not  a  duty 
but  a  right ;  and  no  law  required  it  to  be 
done,  to  entitle  him  to  recover  of  the  in- 
dorser. 

ROANE,  Judge.*  T)ie  court  is  of  opin- 
ion, that  if  the  writing  on  which  the  action 
in  this  case   was  founded,  could   be  consid- 


(a)  Spencer  V.  Scott,  1  Bos.  and  Pul.  19;  Stables  v. 
Ashley,  1  Bos.  and  Pul.  49. 

(b)  Cox  V.  Kitchen.  1  Bos.  and  Pul.  338. 

(c)  1  Rev.  508. 

(d)  Rushton  v.  Aspinall.  Doug-l.  679. 

(e)  2  Rev.  78. 

(f)  Tindall  v.   Brown.  1  T.  Rep.  167;  Goodall   v. 
DoUey,  1  T.  Rep.  712. 

*Brooke  absent. 
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ered  as  a  note  or  writing^  for  the  payment 
of  money  within  the  meaning  of  the  Act  of 
1804,  c.  8,(g)  no  objection  would  lie  to  the 
judgment  before  us,  on  the  ground  that  it 
included  interest  when  none  is  demanded 
in  the  declaration,  (as  was  decided  by  this 
court  in  the  cases  of  Wallace  v.  Baker,  (h) 
and  Baird  v.  Peter,  )(i)  since  if  the  judg- 
ment were  rightly  entered,  the  clerk,  under 
the  act,  would  have  included  interest  also 
in  the  execution,  which  therefore  would 
produce  the  same  result. 

But  the  court  is,  at  the  same  time,  of 
opinion,  that  this  writing  is  not  of  that 
character,  and  that,  therefore, 
194  '^neither  the  interest,  nor  a  final 
judgment  for  the  principal  sum  could 
be  given  upon  it,  without  the  intervention 
of  a  jury.  It  is  not  a  writing  for  the  pay- 
ment of  money  absolutely,  but  a  collateral 
contract  to  pay  it  under  certain  circum- 
stances. The  opinion  of  this  court  dis- 
criminating between  these  two  classes  of 
contracts  has  been  heretofore  given,  and 
particularly  in  the  cases  of  Ruffin  v.  Call,  (k) 
and  Henderson  v.  Hebburn,  (1)  and  by  that 
opinion,  this  writing  falls  within  the 
latter  class  of  contracts. 

The  court  is  therefore  of  opinion,  that  the 
judgment  of  the  Superior  court  be  affirmed, 
by  which  the  interest  and  damages  will  be 
hereafter  assessed  under  a  writ  of  enquiry. 
It  is  the  right  of  the  appellee  to  reverse 
this  erroneous  proceeding  altogether,  and 
thus  be  let  into  his  objections  on  the  merits, 
instead  of  being  subjected  to  pay  the  prin- 
cipal sum,  under  the  consent  of  the  appel- 
lant.   

Didlake  v.  Hooper. 

March.  1821. 

Executory  Limltatlons—Dylnsr  without  Issue.*— Devise 
of  slaves  for  life,  should  devisee  die  without  issue, 
remainder  over,  is  not  too  remote  a  limitation. 

Didlake  for  himself  and  wife,  and  as  attor- 
ney in  fact  of  Sarah  Hooper,  filed  his  bill  in 
the  Chancery  court  of  Richmond,  stating, 
that  Jeremiah  Hooper  was  about  to  sell  cer- 
tain slaves,  to  persons  residing  without  the 
state,  the  reversionary  interest  in  which, 
belonged  to  the  complainants.     A  ne  exeat. 


(fir)  See  1  New  Code,  606,  S  79. 

(h)  2  Munf.  384. 

(1)  4  Munf.  76. 

<k)  2  Wash.  181. 

(1)  2  Call  232. 

'Personalty— Limitation  Over  upon  m  Dylngr  without 
Issue.— The  principal  case  is  the  last  of  a  series  of 
cases,  beerinninfir  with  Hig-?enbotham  v.  Rucker,  2 
Call  313,  and  Including  Timberlake  V.Graves,  OMunf. 
174,  Greshams  v.  Gresham,  6  Munf.  187,  tfames  v. 
Mc Williams,  6  Munf.  301.  and  Cordle  v.  Cordle.  6 
Munf.  455.  which  hold  that  a  limitation  over  of  per- 
sonalty, after  a  dylnsr  without  issue  or  without 
heirs,  to  a  person  merely  and  not  to  him  and  his 
heirs,  or  executors,  excludes  the  idea  of  an  indefi- 
nite failure  of  issue,  and  is  not  too  remote.  See  2 
Mln.  Inst.  (4th  Ed.)  443. 

But  the  authority  of  these  cases  has  been  shaken, 
if  not  overthrown,  by  the  subsequent  cases  of  Bells 
V.  Gillespie,  5  Rand.  273;  Broaddus  v.  Turner.  5 
Rand.  308:  Griffith  v.  Thomson.  I  Lieisrh321;  Callava 
v.  Pope.  3  Leifirh  103;  Deane  v.  Hansford,  9  Leisrh  253: 
Nowlin  V.  Winfree,  8  Gratt.  846.  See  Moore  v. 
Brooks.  12  Gratt.  150. 

In  Deane  v.  Hansford,  9  Lei^h  259,  Judge  Brocken- 
BRouGH,  in  deliverinsrhis  opinion,  said  that  the  case 
of  Timberlake  v.  Graves,  6  Munf.  174,  had  been 
grenerally  disapproved  by  the  profession  and  was 
disapproved  by  two  Judfires  in  Griffith  v.  Thomson, 
I  Leifirh  321.  and.  If  it  stood  alone,  he  would  concur 
in  overruling:  it;  but,  as  it  was  followed  in  quick 


and  security  to  have  the  slaves 
195  *forthcoming,  when  the  reversion 
vested,  were  therefore  prayed. 

The  question  was  on  the  clause  of  the 
will  of  Unity  Hooper,  in  these  words; 
''Item,  to  my  son  Jeremiah  Hooper  during 
his  life,  one  hundred  acres  of  land,  to  be 
taken  off  the  tract  I  bought  of  Benjamin 
Howard,  adjoining  Absalom  Melton ;  I  also 
lend  him  three  negroes,  by  name,  Hannah, 
Sukey,  and  Maria,  during  his  life,  and  if 
he  should  have  lawful  issue,  I  give  the  land 
and  negroes  to  them  at  his  death.  I  also 
lend  him  one  feather  bed,  and  furniture, 
and  one  horse  and  saddle ;  and  if  he  should 
die  without  issue,  I  give  the  whole  of  the 
property  that  I  have  lent  to  him,  to  Sarah 
Hooper,  and  Judith  Hooper,  daughters  of 
my  son  William  Hooper  deceased." 

The  Chancellor  heard  the  cause  on  an- 
swer, replication,  &c.,  and  dissolved  the 
injunction ;  because,  the  limitation  in  the 
will  of  Unity  Hooper,  was  too  remote ;  be- 
ing on  a  * 'general  failure  of  issue."  Did- 
lake appealed. 

By  the  Court. 

The  court  icf  of  opinion  that  the  limita- 
tion in  the  will  of  Unity  Hooper  is  good; 
and  that  the  decree  of  dissolution  is  there- 
fore erroneous.  The  decree  is  reversed  with 
costs ;  and  the  cause  remanded  for  farther 
proceedings,  according  to  the  principles 
here  stated. 


See  Hig-g-enbotham  v.  Rucker,  2  Call  316:  Royal  v. 
Eppes,  2  Munf.  491:  Dunn  v.  Bray,  1  Call  844;  Tim- 
berlake V.  Graves,  6  Munf.  174;  Gresham  v.  Gresham, 
0  Munf.  187. -Edition  1821. 
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♦Childers  V.  Smith.t 

October,  182a 

eieffU— When  Title  to  Land  5hoald  Not  Be  Disturbed 


at  Bar.— A  title  to  land  should  not  be  dis- 
turbed, on  an  elegit,  when  derived  by  sale  to  raise 
the  purchase  money;  no  security  but  the  bond  of 
the  first  purchaser,  beinr  taken  for  the  payment: 
and  a  deed  of  trust  given  on  the  land,  which  was 
never  recorded. 

Childers  by  his  bill,  praying  an  injunc^ 
tion  from  the  Chancellor  at  Richmond,  set 
forth  the  following  case. 

In  October  1807,  John  Baker,  executor  of 
Solomon  Gordon,  sold  to  one  M'Tyre,  a  lot 


succession  by  Oreshams  v.  Qresham,  6  Munf.  187, 
James  v.  Mc  Williams,  6  Munf.  901.  and  Didlake  v. 
Hooper,  Gilm.  194.  these  adjudications  ousrht  to  be 
considered  as  settlinsr  the  law  in  cases  exactly  re* 
semblinsr  them,  more  especially  as  in  devise^  made 
since  the  statute  of  1819  took  effect,  the  statutory 
rule  would  prevail.  In  this  case  (Deane  v.  Hans- 
ford), a  testator,  by  his  will  "lends  slaves  and  their 
increase  to  his  grandson  and  his  heirs  of  his  body, 
and  if  he  shall  die  without  a  lawful  heir,  then  he  be- 
queaths them  to  the  children  of  their  daug-hter." 
This  was  held  to  be  an  executory  limitation  after  an 
indefinite  failure  of  issue  of  the  grandson,  and 
therefore  void ;  and  the  slaves  were  held  to  vest  in 
the  grandson  in  absolute  property.    Judges  Brock- 

ENBBOUGH.  PARKER,  CABELL,  and  BROOKE,  all,  Saw  a 

distinction  between  this  case  and  the  cases  last 
cited  above.  Tucker,  P.,  said  that,  though  he 
agreed  in  the  result  reached  by  his  brethren,  he 
could  see  no  essential  difference  between  the  exec- 
utory limitation  In  the  case  at  bar,  and  the  limita- 
tion in  Timberlake  v.  Graves  and  some  of  the 
cases  followinsr  the  principle  on  which  that  case 
was  decided;  but  that,  in  defence  to  the  opinion  to 
his  brethren,  he  would  forbear  to  enter  into  an  ex- 
amination of  that  class  of  cases. 

See  principal  case  also  cited  on  this  subject  In 
Griffith  V.  Thomson,  1  Leigh  836;  Gllnn  v.  Glinn,  I 
Va.  Dec.  4flO. 

tSee  principal  case  cited  with  approval  In  Glaze- 
brook  v.  Ragland,  8  GratL  340;  Roush  v.  Miller,  9 
W.  Va.  643,  20  S.  E.  Rep.  665. 
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in  Manchester,  under  a  power  given  by  the 
will.  M'Tyre  executed  a  deed  of  trust  to 
Cheatham  and  Childers,  to  secure  the  pay- 
ment of  the  purchase  money.  This  deed 
was  never  recorded;  that  from  Baker  to 
M'Tyre  was  recorded.  The  purchase  money 
not  being  paid,  the  property  was  sold  un- 
der the  deed  of  trust,  and  Baker  became  the 
purchaser. 

In  July  1810,  the  administrators  of  Smith, 
obtained  a  judgment  against  M'Tyre;  and 
an  inquisition  was  held  by  the  sherifiF,  from 
the  purpose  of  extending  the  lot  in  question. 
The  jury  found,  that  M'Tyre  had  no  estate 
in  the  lot  which  could  support  the  extent. 
Baker  filed  a  bill  in  1812,  to  have  his  title 
to  the  lot,  confirmed;  and  a  conveyance 
was  decreed  to  him  from  M'Tyre  and  wife ; 
and  on  the  following  day.  Baker  executed 
a  conveyance  to  Childers  the  plaintiff.  The 
administrator  of  Smith  tried  a  second  time 
to  extend  the  lot;  but  the  jury  being  unable 
to  agree,  a  juror  was  withdrawn.  Tne  lot 
was  also  sold  for  taxes,  and  redeemed  by 
Childers,  who  claimed  an  absolute  title  in 
that  right:  an  injunction  was  granted, 
prohibiting  the  administrators  of  Smith 
from  proceeding  in  the  extent. 

197  *The  answer  of  Smith's  administra- 
tors   insisted   on   the  facts,    that  the 

deed  of  trust  was  not  recorded;  that  their 
intestate  had  no  knowledge  of  its  existence; 
and  that  Childers  had  full  knowledge ;  that 
neither  they  nor  their  intestate  were  par- 
ties to  the  suit,  in  which  a  conveyance  was 
decreed  to  Baker;  that  the  same  objection 
applied  to  the  sale  for  taxes,  and  the  re- 
demption by  Childers;  on  a  general  replica- 
tion, the  bill  was  dismissed ;  and  Childers 
appealed. 

Upshur,  for  the  appellant.  The  fact  that 
the  deed  of  trust  was  not  recorded,  is  of  no 
importance.  For  a  complete  title  was  con- 
veyed before  the  lien  of  Smith  attached. 
The  lis  pendens  for  the  conveyance  was 
notice.  It  is  true  that  a  subpoena  is  no 
notice,  but  the  bill  refers  back  to  the  sub- 
poena, (a) 

S.  Taylor,  contra.  The  deed  of  trust  is 
a  mere  nullity,  because  not  recorded.  The 
act  does  not  make  deeds  not  recorded  void  as 
to  judgment  creditors  only:  but  as  to  all 
creditors. (b)  Notice  to  a  creditor  whether 
constructive  or  actual,  cannot  affect  his 
rights.  He  has  advanced  his  money,  and 
shall  have  his  lien  on  the  debtor's  estate. 

Upshur  cited  several  other  cases  on  the 
point,  that  a  lis  pendens(c)  is  notice;  and 
mentioned  Quarles  v.  Lacy,  (d)  as  a  case, 
in  which  a  defective  conveyance  had  been 
upheld,  in  order  to  place  money  where  it 
ought  to  be. 

198  *COALTER,  Judge. 

On  the  13th  October  1807,  Baker, 
executor  of  Gordon,  by  virtue  of  a  power  to 
that  effect  in  the  will  of  his  testator,  sold 
the  lot  in  controversy  to  M'Tyre,  it  being 
agreed,  that  for  the  balance  of  the  pur- 
chase money  not  then  paid,  the  purchaser, 
who  was  to  receive  a  conveyance,  was,  as  a 
cotemporaneous  act,  to   give  his  bonds,  as 


(a)  1  Vern.  818,  but  see  Preston  v.  Tubbin.  1  Vern. 
2(»-7. 

(b)  Anderson  v.  Anderson.  2  Call  168. 

<c)  Amb.  78;  2  Atk.  174:  8  Atk.  392:  2  P.  Wms.  484. 
(d)  2  Munf.  260.    Quaere. 


also  a  deed  of  trust  on  the  lot,  to  secure  the 
payment.  The  deed  from  Baker  to  him  was 
accordingly  executed,  and  on  the  same  day 
two  bonds  were  given  by  M'Tyre,  without 
surety,  for  the  residue  of  the  purchase 
money,  specifying  that  they  were  for  the 
purchase  money  of  the  lot  aforesaid ;  and 
he  also,  at  the  same  time,  executed  a  deed  of 
trust  to  secure  the  payment  of  the  debts  due 
by  those  bonds.  At  this  time,  it  is  said, 
M'Tyre  was  indebted  to  the  intestate  of 
the  appellees,  who  afterwards,  namely,  on 
the  9th  July  1810,  obtained  a  decree  in 
Chesterfield  county  court,  against  him  for 
1911.  8s.  with  interest  from  the  first  of  Jan- 
uary 1804,  on  which  decree  they  sued  out 
an  elegit  on  the  7th  day  of  May  1816. 

The  deed  from  Baker  to  M'Tyre,  was 
acknowledged  and  ordered  to  be  recorded, 
on  the  12th  Sept.  1808.  The  deed  of  trust 
was  never  recorded;  Baker  not  being  able 
to  procure  the  attendance  of  the  witnesses, 
or  the  acknowledgment  of  M'Tyre,  who  had 
removed  out  of  the  state.  On  the  13th  of 
June  1808,  however,  it  was  taken  into  court 
and  proved  by  one  witness. 

When  the  purchase  money  became  due, 
Baker,  instead  of  going  into  a  court  of 
Chancery,  to  have  his  original  equitable 
lien  on  the  land  for  the  purchase  money 
in  forced;  and  the  trust  executed  in  the 
same  manner  as  it  might  have  been,  had  he 
not  by  accident  been  deprived 'of  the  benefit 
of  having  the  deed  recorded,  applied  to  the 
trustees  to  sell  the  property,  who  accord- 
ingly did  so;  and  he,  as  the  highest  bidder 
became  the  purchaser;  ahd  the  trustees  by 
their  deed  dated  the  15th  July  1809, 
199  reciting  *thc  deed  of  trust  to  them,  as 
remaining  in  the  county,  office,  con- 
veyed the  lot  to  him.  This  deed  was  fully 
proved  on  the  12th  Feb.  1810,  and  is  re- 
corded. 

At  this  time  M'Tyre,  could  have  resold 
and  conveyed  to  Baker  for  the  payment  of 
this  debt,  or  in  any  other  bona  ffde  way, 
notwithstanding  the  suit  then  depending 
against  him  by  the  appellee ;  and  if  he  had 
done  so,  and  joined  with  the  trustees  in  a 
deed,  as  well  the  legal  title  in  them,  as  the 
equity  of  redemption  in  him,  would  have 
passed  to  Baker.  But  if  the  sale  by  the 
trustees  was  such,  as  to  bar  his  equity,  and 
if  nothing  was  done  in  this  case,  except 
what  in  equity  ought  to  have  been  done, 
and  what  a  court  of  equity  would  have  de- 
creed and  confirmed,  it  might  be  a  question, 
whether  the  title  being  thus  passed  by  his 
agents,  shd.ll  not  avail  as  much,  as  if  made 
by  himself  together  with  them. 

But  waiving  this  for  the  present,  and 
supposing  no  such  sale  and  conveyance  to 
have  been  made,  M'Tyre,.  after  the  lapse  of 
twelve  months  from  the  date  of  the  decree 
aforesaid,  supposing  it  to  affect  the  land  in 
the  same  manner  as  a  judgment  at  law, 
but  concerning  which,  perhaps,  there  may 
be  some  doubt,  could  have  sold  and  con- 
veyed, bona  fide,  as  aforesaid,  and  a  subse- 
quent elegit  could  not  have  overreached 
this  mesne  act.  Baker  then,  might  have 
procured  him  and  the  trustees  to  make  a 
fair  sale  and  conveyance  for  this  purpose; 
and  situated  as  he  was,  he  had  a  right,  in 
equity,  to  demand  it ;  and  a  court  of  equity 
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would  have  decreed  it;  and  he  was  not 
bound  to  call  on  any  or  all  of  M' Tyre's 
other  creditors  to  intercept  him,  by  inforc- 
ing  any  legal  lien^  they  may  have  acquired ; 
they  were  to  look  to  their  own  legal  remedies, 
if  they  had  any.  He  does  in  effect  bring 
such  suit.  He  asserts  in  his  bill,  his  origi- 
nal lien  and  contract,  to  have  the  purchase 
money  secured  on  the  land ;  his  failure  by 
fraud,  or  accident,  to  have  the  deed  re- 
corded ;  the  sale  by  the  trustees,  &c.  And 
on  the  29th  June  1812,  the  Chancellor  by 
his  decree   confirms  the  sale  made  by 

200  the  *trustees,  and  directs  M*Tyre  also 
to  convey.     This  decree   only   differs 

from  the  one  which  would  have  been  made 
in  the  case  supposed,  by  confirming  the  acts 
of  the  trustees  as  theretofore  rightly  done, 
instead  of  decreeing,  that  they  should  then 
make  a  sale.  Take  it  though,  that  the  de- 
cree had  been  such  as  in  the  case  supposed, 
and  that  the  trustees  had,  in  pursuance 
thereof,  sold  and  conveyed  to  Baker  before 
an  elegit  issued:  could  the  creditor  have 
taken  this  lot  by  his  elegit,  because  M*Tyre 
had  not  joined  in  the  deed?  It  is  believed 
he  could  not.  Nay,  it  is  believed,  that  con- 
sidering the  original  lien  in  this  case,  and 
that  the  title,  by  the  original  contract,  was 
to  be  in  M'Tyre  but  for  a  moment,  and  that 
for  the  purpose  of  more  effectually  securing 
the  purchase  money,  it  should  be  considered 
in  equity,  and  taking  all  the  papers  as  evi- 
dencing one  transaction,  as  though  the  deed 
from  Baker  to  M'Tyre  had  been  defeasible, 
on  the  latter  not  payin^r  up  the  purchase 
money.  The  hardship  of  a  contrary  con- 
struction would  be  extreme,  as  the  deed  from 
Baker,  though  not  recorded  within  the  eight 
months,  conveyed  the  title  from  him,  and 
he  would  then,  by  fraud  or  accident,  be 
deprived  of  that  security  on  condition  of 
which,  he  had  made  the  deed.  Under  this 
view,  a  court  of  equity  would  have  injoined 
the  creditor,  had  he  attempted  to  affect  this 
land  by  his  elegit,  after  such  a  decree  as  is 
above  supposed,  and  before  a  sale  and  con- 
veyance by  the  trustees.  But  the  prior  sale 
by  the  trustees  is  confirmed,  and  so  it  is, 
as  to  them,  in  the  same  plight,  as  if  they 
had  sold  and  conveyed  under  a  decree.  In 
that  case,  the  other  creditors  could  not,  by 
subsequent  elegits,  as  I  apprehend,  affect 
the  land  at  law ;  they  could  only  do  so  in 
equity,  and  there  Baker  is  also  a  creditor, 
having  a  prior  lien,  and  the  legal  title  in 
him.  But  if  Baker  had  also  conveyed, 
whether  by  a  bona  fide  agreement,  or  in 
obedience  to  a  decree,  a  subsequent  elegit 
surely  .would  not  affect  the  land  as  is 

201  .    above  observed ;  but  *he  also  conveyed 

to  Baker  in  obedience  to  that  decree, 
by  a  deed  made  on  7th  May  1816,  the  very 
day  on  which  the  elegit  issued.  Had  this 
deed  been  executed  the  day  before,  no  doubt 
could  have  existed :  but  both  being  executed 
on  the  same  day,  which  shall  be  considered 
as  prior?  If  neither,  if  in  this  respect  they 
stand  equal,  and  a  resort  must  be  had  to 
a  court  of  equity,  then  the  doctrine  laid 
down  in  1  Eq.  ca.  abr.  320,  would  strongly 
apply,  viz.  '^that  if  a  man  mortgages  by  a 
defective  conveyance,  and  there  are  subse- 
quent creditors,  whose  debts  did  not  origi- 
nally affect  the  land,  equity  will  supply  such 
defective  conveyance    against   such    subse- 


quent incumbrances  whp  acquire  a  legal 
title  afterwards;  for  since  the  subsequent 
creditors  did  not  originally  take  the  land  for 
their  security,  nor  had  in  view  an  intention 
to  affect  them,  when  afterwards  the  lands  are 
affected,  and  they  come  in  under  the  very 
person  who  is  obliged  in  conscience  to  make 
the  defective  security  good,  they  stand  in 
his  place,  and  shall  be  postponed  to  such 
defective  conveyance."  But  what  had 
M'Tyre  to  convey?  Not  even  an  equity  of 
redemption.  That  was  gone,  if  not  at  the 
moment  the  trustees  sold  and  conveyed,  at 
least  as  soon  as  that  sale  was  confirmed  by 
the  decree  above-mentioned. 

For  these  reasons  I  am  of  opinion,  that 
the  decree  of  the  Chancery  court  is  erro- 
neous, and  must  be  reversed  with  costs ;  and 
a  decree  entered  that  the  injunction  be 
made  perpetual. 

ROANE,  Judge.  Admitting  but  not  de- 
ciding, that  the  legal  estate  was  vested  in 
M*Tyre  by  means  of  the  deed  from  Baker  to 
him,  the  deed  of  trust  made  by  him  did  not 
pass  that  title  in  prejudice  of  his  (M'Tyre's) 
creditors,  for  want  of  being  recorded  accord- 
ing to  the  provisions  of  the  statute.  Never- 
theless (under  the  same  adpiission,)  how- 
ever   the    case  might    be  at  law,  in  equity 

the  elegit  of  the  appellees  ought  not 
202      to  be  in  forced.     The  *ground  of    this 

opinion  is,  that  cotemporaneously 
with  the  receipt  of  the  deed  from  Baker,  he 
subjected  the  land  to  a  lien,  for  the  pur- 
chase money,  by  means  of  the  deed  of  trust 
aforesaid.  This  is  evinced  as  well  by  the 
special  provisions  in  that  deed,  to  that 
effect,  as  by  the  omission  to  take  sureties  to 
the  bonds  for  the  payment  of  the  purchase 
money:  and  the  said  land  having  been 
fairly  sold,  to  satisfy  the  lien  aforesaid;. 
and  that  sale  ratified  by  a  decree  of  the 
court  of  Chancery,  in  pursuance  of  which, 
a  title  has  been  regularly  derived  to  the  ap- 
pellant, that  title  ought  not  to  be  disturbed. 
The  decree  dismissing  the  bill  ought,  there- 
fore, to  be  reversed,  and  it  is  further 
decreed  and  ordered,  that  the  injunction 
awarded  in  this  case  be  made  perpetual. 


Rowt'8  Adm V  v.  Kile's  Adrrt'r. 

October.  1820. 

Witnesses— Heir— Competency— Release  of  Interest- 
Effect.*— Tbe  release  of  an  heir,  and  distributee  to 
tbe  administrator,  of  all  interest.  In  the  matter  of 
controversy,  and  contract,  docs  not  restore  his 
competence. 

Non  Est  Psctum— Evidence— Character  of  PlainttfTs 
Son. t— On  the  plea  of  non  est  factum.  It  being: 
proved  that  a  son  of  the  plaintiff  said  he  could 
counterfeit  the  hand  of  the  defendant,  evidence 
may  be  given  to  shew  the  infamj'  of  the  son's 
character,  circumstances  existinsr.  to  render  the 
execution  of  the  instrument  doubtful. 

The  appellee  brought  debt  against  the 
appellant,  on  the  following  paper:  '^settled 
with  Fanny  Kile,  and  remains  due  her  siztj 
dollars   a  year,  from  the  year  of  seventeen 


witnesses— Competency— Release    of     Interest — Ef. 

feet.— The  principal  case  was  cited  as  authoritv  in 
Reynolds   v.  Stephenson.  11  Leig-h  372.     See  also.  * 
Murray  v.  Garret.  3 Call  878.  a,n^/ooi-not€;  Mandeville 
V.  Perry,  6  Call  78,  and  foot-note. 

tNon  Est  Pactum— Bvidence.—See  principal  case 
cited  in  McDowell  v.  Crawford.  11  GratL  896.  4Q0: 
Shicaet  V.  Com.,  14  Gratt.  660,  Wt. 
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hundred  and  seventy  three,  in  Novem- 

203  ber,  *for  her   keeping  of  my   house, 
witness  my  hand  and  seal, 

John  Rowt."     (L.  S.) 

Jan.  3d,  1807. 
Test, 

Robert  Kile, 

Richard  Staige, 

William  Rowt. 

The  defendant  pleaded  payment,  and  non 
est  factum. 

On  the  trial  the  plaintiff  offered  in  evi- 
dence the  deposition  of  William  Rowt,  who 
was  son,  heir,  and  distributee  of  Fanny 
Kile.  To  remove  the  objection  to  his  com- 
petence, a  release  from  William  Rowt  to  the 
administrator  of  Fanny  Kile  was  offered, 
which  was  a  transfer  to  the  administrator, 
of  all  interest  the  witness  had  to  the  matter 
in  controversy,  or  in  the  writing  on  which 
the  suit  was  brought.  The  defendant  ob- 
jected to  the  competence  of  the  witness,  but 
was  overruled,  and  excepted. 

The  defendant  in  aid  of  other  evidence 
proving  the  paper  a  forgery,  oifered  testi- 
mony, to  shew  that  Richard  Rowt  another 
son  of  Fanny  Kile  had  said  that  he  could 
counterfeit  the  hand  writing  of  John  Kile ; 
and  that  he  could  in  fact  imitate  it  well : 
and  also  to  prove  that  Richard  Rowt  was  a 
man  of  infamous  character.  But  the  evi- 
dence to  character  being  objected  to,  was 
excluded;  and  the  defendant  excepted. 

The  verdict  was  for  the  debt  in  the  decla- 
ration mentioned,  with  interest,  without 
specifying  the  rate,  from  the  5th  of  July, 
1815.     The  judgment  was  accordingly. 

Stanard,  for  the   appellant.    The  release 

did  not  restore  the  competency   of   William 

Rowt.     It  is  of  all  his  interest  in  the  matter 

of    controversy,  and  in    the    writing 

204  *on    which  the  suit  is  brought.     But 
suppose  there  are  debts  due  by  Fanny 

Kile*s  estate ;  the  m*oney  recovered  in  this 
suit,  would  be  assets  to  discharge  them, 
which  would  increase  the  distributable  fund. 

Again,  the  administrator  of  Fanny  Kile 
if  defeated  must  pay  costs;  and  the  statute 
makes  them  payable  out  of  the  estate  of 
the  intestate.  The  witness  could  become 
competent,  only  by  a  reciprocal  release 
from  the  administrator  of  all  costs,  to 
which  the  intestate's  estate  was  liable. 

The  evidence  of  the  declarations  of  Rich- 
ard Rowt  was  received  below  without  objec- 
tion, and  all  accessory  evidence  should  have 
been  admitted ;  testimony  as  to  his  charac- 
ter was  therefore  admissible. 

Debts  contracted  antecedent  to  the  statute 
changing  the  rate  of  interest,  shall  ccn- 
tinue  at  the  rate  it  stood  when  the  debt  was 
contracted.  A  verdict  giving  interest  with- 
out fixing  the  rate,  is  therefore  erroneous, 
where  the  contract  was  made  before  the 
rate  was  changed. 

L#astly,  annuities  of  all  kinds  are  due  at 
stated  and  unalterable  periods ;  fractions  of 
years  cannot  be  allowed  for.  This  was 
formally  the  case  in  rent,  but  the  statute 
has  allowed  a  pro  rata  compensation.  The 
verdict  is  wrong  then,  because  the  fractions 
of  years  are  charged ;  and  even  including 
them,    it  is   beyond  the  pro  rata  allowance. 

COALTER,  Judge.  I  am  of  opinion  that 
the   release  executed   by  William  Kile  was 


not  sufficient  to  restore  his  competency  as 
a  witness. 

The  intestate,  Fanny  Kile,  died  possessed 
of  other  personal  estate  than  the  paper  on 
which  this  action  is  founded,  and  in  which 
the  witness  is  interested.  Should  the  ad- 
ministrator be  cast  in  this  suit,  that  estate 
would  be  answerable  for  the  costs;  and  of 
course,  the  interest  of  the  witness  therein 
be  so  far  diminished.  If  Fanny  Kile  owed 
debts,  which    might   be    paid    by  the 

205  money  ^recovered  in  this  suit,  in  the 
event    of    such    recovery,    or     which 

would  be  chargeable  on  the  other  estate,  in 
case  of  failure,  and  concerning  the  exist- 
ence of  such  debts,  it  is  impossible  now  for 
either  him  or  us  to  determine,  his  interest 
would  be  more  largely  aifected.  So  too,  if 
she  left  real  estate,  which  might  be  exon- 
erated from  debts,  otherwise  chargeable 
upon  it  by  a  recovery  in  this  case.  It  is 
enough  though  that  the  witness  is  inter- 
ested, as  aforesaid,  in  the  personal  estate, 
and  that  his  release  extends  only  to  a  part 
thereof,  in  order  to  exclude  him.  His  testi- 
mony, therefore,  was  improperl3*   received. 

As  to  the  second  point  in  the  bill  of 
exceptions.  The  testimony  in  it  went  to 
establish  the  forgery  of  the  paper  in  ques- 
tion, on  Richard  Rowt  another  distributee. 
If  this  paper  was  in  existence  in  the  life- 
time of  Fanny  Kile,  the  intestate,  and 
came,  with  the  other  papers,  into  the  hands 
of  the  administrator,  Richard  Kile  would 
have  had  no  interest  in  the  alleged  forgery, 
at  the  time  it  must  have  taken  place,  other 
than  the  remote  possibility  of  his  claim  as 
one  of  her  distributees.  Nevertheless,  he 
may  have  forged  this  paper,  as  any  other 
person,  having  the  capacity  to  do  so,  may 
have  done.  But  the  mere  fact,  that  a  per- 
son having  such  capacity  was  in  the  neigh- 
bourhood, and  intimate  or  connected  with 
the  intestate,  I  incline  to  think,  would  not 
be  proper  evidence,  unless  there  was  some 
proof  as  to  his  agency  in  the  execution  of 
the  paper  itself. 

In  1  Peake,  68,  it  is  said,  that  where  it 
was  alleged,  that  the  paper  produced,  was 
the  forgery  of  a  third  person,  evidence  that 
such  third  person  had  forged  the  defend- 
ant's signature  to  instruments  of  a  similar 
nature,  was  held  not  to  be  admissible ;  and 
this,  as  I  understand,  on  the  ground,  that  the 
plaintiff  could  not  be  prepared  to  support 
the  authority  of  other  deeds.  In  this  case, 
not  only  the  capacity  to  do  so,  but  the  actual 
forgery  of  other  similar  papers,  was  offered 
to  be  proved. 

206  *In  the  case  before  us,  the  ability 
to  imitate  the  hand  writing  is  at- 
tempted to  be  proved,  and  instead  of  the 
actual  forgery  of  other  papers,  the  general 
character  of  this  person  is  offered  iri  evi- 
dence, in  order  to  shew,  from  his  moral  tur- 
pitude that  he  might  be  guilty  of  such  act. 
Surely  this  must  be  evidence  inferior  to 
that  rejected  in  the  above  case. 

If  the  plaintiff  had  known  such  evidence 
would  be  offered,  he  might  have  disproved 
even  the  capacity  of  Richard  Rowt  to  imi- 
tate the  hand-writing,  and  might  also  have 
rebutted  the  evidence  as  to  his  character: 
and  though  if  a  party  introduce  a  witness 
he  must  be  ready  to  support  his  credit,  yet 
he  cannot   be  supposed  prepared   to  support 


GILMER 


Virginia  Rbports,  Annotated. 


207-209 


the  character  or  transactions  of  a  person 
brought  before  the  court  by  his  antagonist, 
unless  indeed  the  agency  of  that  person  in 
the  matter  in  controversy  is  made  out,  so 
as  to  connect  him  therewith,  in  which  case 
he  must  be  ready  to  explain  every  thing 
touching  that  transaction. 

But  the  other  evidence,  not  set  out  in  the 
bill  of  exceptions,  may  have  tended  to  prove 
an  agency  in  Richard  Rowt  in  the  execution 
of  the  paper  in  question,  and  thereby  have 
legalized  the  evidence  touching  his  capacity 
to  imitate  the  hand-writing  of  the  intes- 
tate John  Rowt;  and  if  so,  I  can  see  no 
good  reason  against  an  inquiry  into  his 
general  character.  Surely  the  plaintiff 
might  have  proved  the  fairness  of  his  char- 
acter on  the  one  side,  and  I  can  therefore 
see  no  reason  why  its  foulness  might  not  be 
relied  on  as  a  circumstance  on  the  other. 
As  the  first  branch  of  the  evidence  was  not 
objected  to  by  the  plaintiff,  we  must  at 
present,  perhaps,  take  it  to  be  legally  re- 
ceived, and  that  consequently  the  other  part 
was  improperly  rejected.  It  may  however 
have  happened  in  this  case,  as  it  frequently 
does,  that  in  the  hurry  of  a  trial,  improper 
evidence  has  been  received,  which  the  party 
on  a  subsequent  trial  may  object  to; 
and  as  the  bill  of  exceptions  may 
207  *be,  and  probably  is  defective,  in  not 
setting  out  the  import  of  the  other 
evidence  introductory  of  that  in  controversy, 
so  as  to  enable  this  court  to  say  whether  the 
whole  testimony  in  regard  to  Richard  Rowt 
was  not  improper ;  for  if  it  was,  an  objection 
to  any  part  of  it  ought  to  have  been  sus- 
tained, and  as  the  case  must  go  back  for  a 
new  trial,  I  do  not  wish  a  conclusion  to  be 
drawn,  that  a  mere  capacity  in  a  third  per- 
son to  forge  the  hand-writing  of  the  alleged 
obligor,  even  admitting  that  person  to  be  a 
notorious  forger,  or  person  of  bad  fame,  is 
proper  evidence,  unless  his  agency  in  pro- 
ducing the  paper  in  dispute,  can  in  some 
way  be  brought  home  to  him.  All  papers 
executed  in  the  neighbourhood  of  such  a 
person  might,  in  this  way  be  thrown  under 
a  cloud. 

As  to  the  interest,  the  verdict  and  judg- 
ment must  be  taken  as  giving  six  percent. ; 
a  les^'  rate  not  being  fixed.  In  this,  I 
think,  there  was  no  error. 

The  sealed  instrument  which  recognises 
a  debt  then  due,  partly  for  services  rendered 
befpre  the  change  of  the  rate  of  interest, 
and  partly  after,  merged  the  simple  con- 
tract, whether  expressed  or  implied,  which 
existed  before  the  execution  of  that  instru- 
ment: it  acknowledged  a  debt  th^n  due  for 
past  services.  The  contract  to  be  enforced 
is  not  that  which  existed  before  the  sealed 
instrument,  but  that  which  arises  out  of  it. 
The  plaintiff  could  not  resort  back  to  the 
original  simple  contract,  so  as  to  sue  upon 
it,  and  get  interest,  if  allowed  by  the  Jury. 
The  principal  alone  is  acknowledged  to  be 
due,  and  the  party  accepts  that  deed  in 
discharge  of  the  prior  contract.  It  is  like  a 
new  bond  taken  before  the  change  of  the 
rate  of  interest,  after  such  change,  and  for 
a  further  forbearance,  of  which  the  party 
may  then  take  six  per  cent. 

As  to  the  month  of  November  being  in- 
cluded in  the  computation,  if  this  was  clearly 
wrong,  and  the  only  error,  I  should  be  sorry 


to  reverse  this  judgment  for  this  matter  of 
$5,  on  an  objection  first  taken  here, 
2(^  when,  had  *it  been  insisted  on  in  the 
court  below,  it  might  have  been 
yielded,  or  released  on  a  motion  for  a  new 
trial.  But  the  writing  acknowledges  a  debt 
due  for  services  rendered  at  the  rate  of  $60 
per  year,  from  the  year  1773,  in  November ; 
whether  the  first  or  last,  or  any  intermediate 
day  is  not  stated,  the  Jury  took  it  to  be  the 
first,  and  they  may  be  correct. 

The  judgment  I  think  ought  therefore  to 
be  reversed,  and  the  case  remanded  with  in- 
structions to  the  court  below,  to  reject  the 
testimony  of  William  Rowt ;  and  to  receive 
or  reject  that  in  relation  to  William  Rowt, 
as  shall  appear  consonant  to  the  principles 
which    I  have  above  stated  in  regard  to  it. 

ROANE,  Judge.  The  evidence  of  Wm. 
Rowt  should  have  been  rejected  for  the 
reasons  assigned  at  the  bar;  and  that  tend- 
ing to  impeach  the  general  character  for 
Richard  Rowt  should  have  been  received. 
That  forms  one  of  the  links  of  circumstances 
to  shew,  in  aid  of  other  proof,  that  the 
bond  in  question  was  not  the  deed  of  the 
intestate.  The  objection  that  it  affects 
the  character  of  an  absent  person  is  of  no 
avail.  When  it  becomes  necessary  to  do  this 
for  the  purpose  of  attaining  justice,  it  must 
be  submitted  to.  On  this  ground  it  stands 
on  a  common  foundation,  with  evidence 
tending  to  affect  the  feelings  of  third  per- 
sons, evidence  contra  bonos  mores,  &c. 

The  judgment  must  be  reversed,  and  a 
new  trial  awarded,  in  which  the  deposition 
of  William  Rowt  is  to  be  rejected,  and  the 
testimony  just  mentioned,  in  relation  to  the 
character  of  Richard  Rowt  is  to  be  received. 
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^Blanton  v.  Taylor. 
Novembv.  1830. 


Fraud  of  Husband-Effect  of  Wife's  Partidpatioa.*— 

The  partlclpatioii  of  a  wife  In  the  fraud  of  her 
husband  will  not  impair  her  lisrhts. 
Provisions  In  Lieu  of  Dower— Fraud— Effect. t— Pro- 
visions in  lien  of  dower  will  not  be  disturbed  as 
fraudulent,  as  far  as  it  is  only  equivalent  to 
dower. 

This  was  an  injunction  obtained  from 
the  Chancellor  at  Richmond,  by  Taylor, 
trustee  of  Langhorne.  The  deed  of  trust 
dated  March  1809  recited,  that  Langhorne 
had  sold  to  Hobson  a  tract  of  land  in  Cum- 
berland, to  which  Langhome's  wife  had 
not  relinquished  her  right  of  dower;  and 
that  Hobson  refused  to  pay  the  purchase 
money,    unless   she     would.     The   deed     of 


*Praud  of  Husband-Effect  of  Wife's  PartlciiMftioa.— 

Where  all  the  parties  to  a  fraudulent  transaction 
are  mi  Juris,  it  is  null  and  void  as  to  all  of  tbem. 
thoug-h  it  may  have  been  founded  on  a  valuable 
consideration.  It  is  not  valid  even  to  the  extent  of 
such  consideration.  But  this  is  not  the  case  In  re- 
erard  to  a  feme  covert,  who  may  be  a  party  to  such  a 
transaction,  and  have  srlven  value,  or  relinquislied 
a  right  or  interest,  or  incurred  a  loss  or  risk  in  con- 
sideration thereof.  In  such  a  case,  the  transaction 
is  valid  as  to  her.  to  the  extent  of  affordlng^  compen- 
sation for  the  value  given,  or  riffht  or  interest 
relinquished,  or  Indemnity  for  the  loss  or  risk  In - 
curred  as  aforesaid.  The  participation  of  a  wife  in 
the  fraud  by  her  husband  will  not  impair  her  riirbts. 
Penn  v.  Whitehead,  17  Gratt.  512.  cltiuff  the  princi- 
pal case.  Qaarles  v.  Lacy,  4  Munf.  251,  and  Taylor  v. 
Moore.  2  Rand.  563. 

t Postnuptial  Settlements— Praud-~Bffect— Thus,  al- 
though a  postnuptial  settlement  in  favor  of  the  wife 
may  have  been  made  under  such  ctrcumjsta.nces 
that  it  must  be  pronounced  fraudulent  and  void  as 
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trust  vested  in  Taylor,  for  the  use  of  Lang- 
horne's  wife  for  lif%,  remainder  to  their 
joint  children  in  fee,  nine  negroes,  in  con- 
sideration of  her  relinquishing  her  right  of 
dower,  love  and  affection  &c.  The  bill 
stated  that  Blanton  had  levied  an  execution 
obtained  against  Langhorne  on  part  of  the 
trust  property,  and  prayed  an  injunction, 
&c. 

Blanton 's  answer  averred,  that  part  of 
the  debt  was  due  prior  to  the  execution  of 
the  deed  of  trust;  and  charged  the  deed  to 
be  fraudulent  as  to  all  creditors,  because 
when  executed  Langhorne  was  largely  in 
debt. 

Depositions  were  taken  to  prove  Lang- 
horne was  largely  in  debt  when  he  executed 
the  deed  of  trust ;  to  prove  the  value  of  the 
slaves ;  that  he  said  they  were  his,  after  the 
execution  of  the  deed ;  and  that  he  and  his 
wife  exercised  a  joint  ownership  over  them ; 
and  sold  some  of  them  by  joint  bills  of 
sale.  The  Chancellor  perpetuated  the  in- 
junction. 
210  *Bouldin  for  the  appellant  insisted, 
that  the  deed  was  absolutely  void  be- 
cause made  to  defraud  creditors.  If  it  be 
voluntary  it  is  clearly  void  as  to  creditors. 
But  that  is  not  the  only  badge  of  fraud. 
Granting  all  one's  effects  is  another  badge, 
as  Twine's  case  proves ;  a  conveyance  for 
the  use  of  one's  wife  and  children  is  another 
mark  of  fraud.  Selling  property  for  less 
than  its  value  is  certainly  no  conclu- 
sive evidence  of  fraud;  but  selling  it  to  a 
person,  and  under  circumstances,  in  which 
it  is  the  interest  of  the  party  to  get  the  least 
sum  possible,  is  suspicious.  At  least  the> 
deed  is  voluntary  as  to  all  the  property  be- 
yond the  value  of  the  wife's  dower,  which 
is  the  consideration  alleged. 

S.  Taylor  contra.  The  argument  that  the 
deed  is  void  as  to  the  excess  beyond  the 
value  of  the  dower,  applies  only  to  creditors 
at  the  time,  (a) 

But  Bouldin  said,  if  the  deed  be  fraudu- 
lent at  all,  it  is  as  to  every  creditor  whether 
before  or  after,  and  cited  Fonblanque's 
equity,  (b) 

ROANE,  Judge.*  The  court  is  of  opin- 
ion, upon  the  testimony  that  the  deed  of 
March  1809,  in  the  proceedings  contained, 
from  Wm.  B.  Langhorne  to  Samuel  Taylor, 
is  fraudulent  and  void,  so  far  as  it  re- 
spects the  creditors  of  the  said  Langhorne ; 
but  as  the  dower  interest  of  Mrs.  Lang- 
horne in  the  tract  of  land  conveyed  to 
Thomas  Hobson  by  the  deed,  also  among 
the  proceedings,  is  admitted  to  have  been 
relinquished  by  her  in  consideration  of  the 


to  the  creditors  of  the  husband,  yet  If  the  wife  have 
relinquished  her  interest  in  property  on  faltb  of 
such  settlement,  it  will  be  held  ffood  to  the  extent 
of  a  Just  compensation  tor  tbe  interest  which  she 
may  have  parted  with,  and  this  thougrh  the  settle- 
ment may  have  been  made  subsequent  to  the  relin- 
fiui»hment  For,  in  such  case,  the  fraud  of  the 
liusband.  thoug^h  the  wife  participated  in  it,  will 
not  be  imputed  to  her  by  reason  of  her  coverture. 
William  and  Mary  CoUegre  v.  Powell,  13  Gratt.  885, 
387,  citing*  principal  case.  To  the  same  efifect.  see 
the  principal  case  cited  in  Penn  v.  Whitehead.  12 
Oratt.  81;  Taylor  v.  Moore.  2  Rand.  979,  684,  ,592; 
foot-note  to  William  and  Mary  Collegre  v.  Powell. 
12  Gratt.  872;  Perry  v.  Ruby,  81  Va.  827;  Strayer  v. 
Loner,  86  Va,  560,  10  S.  E.  Rep.  574;  Glascock  v.  Bran- 
don, 86  W.  Va.  90,  12  S.  E.  Rep.  1104. 

(a)  4Manf.  251. 

(b)  IFonbl.  281. 
^CABBiji  absent 


provision  made  for  her  and  her  children  by 
the  deed  first  mentioned ;  and  as  the  fraud  of 
her  husband  in  relation  to  the  said  deed,  if 
she  participated  in  it,  should  not  be  im- 
puted to  her,  by  reason  of  her  coverture, 
the  court  is  further  of  opinion,  upon  the 
principles  settled  by  the  court  in  the  case 
of    Quarles     v.     Lacy,(c)    that     the 

211  ^provision    made    by    the    said     deed 
should   not  be.  disturbed,  so   far  as  it 

does  not   exceed  the  value  of  the  dower  in- 
terest for  which  it  was  substituted. 

The  decree  is  therefore  to  be  reversed 
with  costs,  and  the  case  is  remanded  in 
order  to  have  that  value  a'^certaiued ;  after 
which  the  injunction  is  to  be  perpetuated  to 
the  extent  of  that  value,  and  dissolved  for 
the  residue.  

Brent  v.  Dold. 

November.  1820. 

Chancery  Practice— Dtrectioff  bsue  to  Try  Whether 
Will  Executed.*— An  Issue  will  be  directed,  on  satis- 
factory proof  adduced,  to  try  whether  a  will  said 
to  be  lost,  was  ever  in  fact  executed,  and  what 
were  its  provisions. 

There  were  cross  bills.  The  first  as  by 
William  Dold  and  Sarah  his  wife,  daughter 
of  James  Brent,  against  Landon  Brent 
and  others,  children  of  James  Brent  de- 
ceased, claiming  their  distributive  share  of 
James  Brent's  estate;  alleging,  that  he  died 
intestate;  and  that  Landon  and  James 
Brent,  claimed  the  estate  under  a  forged 
will,  which  they  pretended  was    lost. 

The  defendants  averred  a  genuine  will 
was  made,  and  that  Sarah,  the  wife  of  the 
plaintiff,  had  concealed  or  destroyed  it. 

Many   depositions    were    taken.     Among 

others,    that  of   the  widow  of  the  decedent, 

which   was  objected    to.     She  swore,  there 

was  a  will ;  and  that  it  was  missed,  after  a 

very  short  absence  of  her  son  Landon 

212  from    the   house,  no  *one  being  in  it 
but   herself,  a  deaf  and  dumb  daugh- 
ter, and  her  daughter  Sarah. 

One  Ballard  swore,  that  he  saw  the  origi- 
nal will,  and  believed  it  to  be  in  James 
Brent's  hand  throughout.  He  knew  his 
hand. 

Another  witness  employed  as  counsel 
when    it   was  to  have  been   offered  for  pro- 


(c)  4Munf.251. 

^Chancery  Jurisdiction- EAtabllshment  of  Lost  Wlir 
— Dlrectlnur  Uaue.— In  Dower  v.  Seeds,  28  W.  Va.  LSS, 
it  is  said:  "In  Lemon  v.  Reynolds,  5  Munf.  562.  de- 
cided in  April.  1817,  it  was  held,  that  a  county  court 
or  a  court  of  probate  can  set  up  and  estab- 
lish a  will  and  have  the  same  recorded.  In 
Banks  V.  Booth,  6  Munf.  385,  it  was  decided,  that 
a  court  of  chancery  can  set  up  and  establish  a  lost 
or  destroyed  will:  and  that  in  such  a  case  issue  out 
of  chancery  should  be  directed  to  ascertain  facts 
essential  to  a  Just  decision  of  the  cause.  This  case 
was  decided  In  April.  1819.  The  same  was  decided 
in  March,  1821.  in  the  case  of  Brent  r.  Dold,  Gilm.  211. 
These  cases  as-sumed  that  a  court  of  probate  in  Vir- 
firlnia  could  set  up  a  lost  or  destroyed  will  and  pro- 
bate the  substance  of  it  as  proved  by  witnesses  and 
have  the  will  thus  established  recorded  as  the  last 
will  of  the  deceased:  and  that  the  same  could  be 
done  by  a  court  of  chancery  in  effect  by  its  setting- 
up  and  establishlnfiT  the  will,  which  had  been  lost  or 
destroyed;  but  these  cases  do  not  show,  what 
should  be  the  form  of  a  decree  of  a  court  of  chan- 
cery establlshlnir  and  settlnsr  up  such  a  will. 
Thouffh  no  reasons  are  assigned  for  these  decisions, 
yet,  as  we  have  seen,  they  are  supported  both  by 
reason  and  the  welirht  of  authority  and  must  be  re- 
garded as  binding  authority  on  us.  unless  the  law 
has  been  chang-ed  either  by  constitutional  provi- 
sions or  changes  in  the  statute-law." 
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bate,  bnt  was  not,  from  the  difficulty  of 
proving*  the  hand,  believed  it  genuine,  from 
comparison  of  hands. 

Others  swore,  that  the  testator  declared 
he  never  intended  to  give  the  plaintiffs  any 
thing. 

The  second  bill  was  to  set  up  the  will.  It 
was  by  Landon  and  Kendall  Brent,  who 
offered  what  they  averred  was  a  copy ;  and 
called  on  the  plaintiffs  in  the  first  bill,  to 
answer  whether  it  was  not  a  copy.  They 
denied  the  genuineness  of  the  will.  Sarah 
denied  she  had  concealed  or  destroyed  it. 

The  chancellor  at  Lynchburg  dismissed 
the  bill  in  the  second  suit;  and  decreed 
distribution,  appointed  commissioners  Ac. 
in  the  first.     Landon  Brent  appealed. 

The  court  of  Appeals*  reversed  both  de- 
crees; directed  the  issue  [which  had  once 
been  directed,  but  the  order  for  which  was 
rescinded]  to  be  reinstated,  preparatory  to  a 
final  decree.  

213  *Staplesv.  Commonwealth. 

March,  1821. 

Statute— Appropriation' for  Completing  Armory— Con- 
5truction.— The  act  of  Assembly  of  8d  March,  1821. 
appropriatlDGT  $20,000  to  the  completion  of  unfln- 
iBhed  work  in  the  armory,  construed  to  mean, 
^0,000  in  addition  to  what  had  been  expended 
when  the  act  passed;  and  not  inclndinr  what  had 
been  previously  applied. 

An  act  was  passed  by  the  legislature  on 
the  3d  March  1821,  directing,  that  the  oper- 
ations of  the  armory  should  cease,  after  the 
1st  January  1822.  That  in  the  mean  while, 
the  appropriation  made  at  that  session  of 
the  Assembly,  shall  be  applied  exclusively 
to  the  completion  of  unfinished  arms,  and 
repairs. 

An  appropriation  was  made  of  $20,000  for 
the  armory,  including  salaries  &c.  The 
fiscal  year  beginning  on  the  1st  October ; 
and  it  being  customary  to  anticipate  the 
appropriations  of  the  current  year,  about 
S14,000  had  been  expended  in  the  armory 
before  the  act  appropriating  $20,000  had 
passed.  The  auditor  was  of  opinion,  that 
$6,000  in  addition  to  the  $14,000  expended 
when  the  act  passed,  was  all  the  manager 
of  the  armory  was  entitled  to  draw  under 
this  law;  and  refused  his  warrant  for  more. 
Staples,  the  superintendant,  presented  a 
petition,  by  way  of  appeal  from  the  auditor's 
decision,  to  the  judge  of  the  Superior  court 
of  law  for  Henrico  county,  then  sitting. 
That  judge  gave  the  same  interpretation  of 
the  law  with  the  auditor,  and  confirmed  the 
judgment,  refusing  the  warrant. 

On  argument  in  the  court  of  Appeals,  by 
Selden,  for  the  appellant,  and  the  Attorney 
General  for  the  state,  the  judgment  was  re- 
versed, t 

214  *ROANE,   Judge.     This    court    not 
concurring  with  the  Superior  court  in 

its  construction  of  the  acts  relating  to  this 
subject,  reverses  its  judgment;  and  pro- 
ceeding to  give  such  judgment  as  the  said 
court  ought,  reverses  both  decisions;  and 
orders  a  warrant  to  issue. 


*Cabell  absent. 

tThe  arguments  are  not  reported,  because  it  is 
purely  a  case  of  construction.— Edition  1821. 


Moore  v.  Fenwick.* 

March,  1821. 

Boodst-Declaratlon— Evidence- Varlanca.— It  is  a  fatal 
variance  to  offer  in  evidence  a  bond  executed  lo 
A.  survivinir  partner  of  A.  B.  &  Co..  on  a  declara- 
tion making  profe'rt  of  a  bond  to  A.    Quaere. 

Same-Profert.— It  is  error  to  dispense  with  the 
actual  production  of  a  bond  of  which  profert  is 
made  in  the  declaration. 

Penal  Bond— Judffmeat— Judgment  on  a  penal  bond 
should  be  for  the  penalty,  to  be  discharged  by  the 
payment  of  the  sum  actually  due. 

Fenwick  brought  debt  against  William 
and  Samuel  Moore,  in  the  Superior  court 
of  Rockbridge.  The  declaration  claimed 
2,3251.  3s.  4d,  to  be  due  on  a  bond  executed 
April  4th  1795,  by  William  and  Samuel 
Moore.  The  bond  offered  in  evidence  on 
the  trial,  was  executed  by  William  and 
Samuel  Moore  to  William  Fenwick  surviv- 
ing partner  of  William  Fenwick,  &  Co. : 
the  condition  of  the  bond  was  **to  pay  to 
William  Fenwick,  his  heirs  &c. ;"  and  was 
signed  by  William  Moore  '^for  self  and 
partner, "-and  one  scroll  was  annexed. 

The  defendant's  counsel  objected  to  its 
being  received,  because  variant  from  the 
declaration.  The  court  sustained  the  ob- 
jection ;  it  was  rejected,  and  the  plaintiff^s 
counsel  excepted. 

The  plaintiff's  counsel  then  contended, 
that  he  was  entitled  to  a  verdict,  without 
producing  the  bond  described, 
215  *in  the  declaration;  the  defendant's 
counsel  moved  for  an  instruction,  that 
the  plaintiff  could  not  recover  without  pro- 
ducing the  bond,  of  which  profert  was  made 
in  the  declaration;  the  court  refused  this 
instruction ;  and  the  defendant's  counsel 
excepted. 

Nicholas,  for  the  appellant.  The  court 
did  right  in  rejecting  the  bond;  the  vari- 
ance was  fatal,  (a)  On  the  second  point,  it 
was  undoubtedly  necessary  for  the  plaintiff 
to  produce  the  bond  declared  on,  before  he 
could  have  judgment.  The  act  directs  the 
judgment  to  be  for  the  penalty  to  be  dis- 
charged, by  the  principal  and  interest 
actually  due ;  this  can  appear  only  by  in- 
spection. Besides,  there  may  be  credits  in- 
dorsed on  the  bond ;  there  were  in  this  case. 

Bouldin,  contra.  Where  no  bond  is  taken, 
the  surviving  partner  of  a  firm  may  sue  in 
his  own  name ;  and  if  in  such  case,  a  bond  be 
taken  in  the  name  of  both  parties,  inserting 
the  name  of  the  deceased  member,  is  mere 
surplusage.  In  this  casej  the  variance  re- 
lied on,  is  merely  descriptive  of  the  char- 
acter in  which  the  bond  was  due  to 
Fenwick,  it  cannot  destroy  his  right  to  re- 
cover, (b)  If  this  was  not  the  bond  of 
both  the  Moores,  it  could  be  shewn  only  on 
the  plea  of  non  est  factum.  It  would  un- 
doubtedly have  been  S.  Moore's  bond,  had 
he    authorised    W.    Moore   to  sign  it;  if  he 

•For  mononrraphlc  note  on  Profert  and  Oyer,  see  tad 
of  case. 

tDebt  on  Bond— Plea  of  Payment— la  an  action  of 
debt  on  bond,  upon  the  plea  of  payment,  tbe  plain- 
tiff is  required  to  produce  the  bond.  HutsonplUer 
V.  Stover,  12  Gratt.  587.  citing*  the  principal  case. 

See  principal  case  also  cited  in  Rand  v.  Hai<^,  S  W. 
Va.  498,  600:  Hubbard  v.  Blow,  4  Call  284. 

See  generally,  monographic  note  on  "Bonds"  ap- 
pended to  Ward  v.  Churn,  18  Gratt  801. 

(a)  1  Chit  PI.  804:  TutUe  v.  Eskridfire,  S  Munf.  »0: 
Shelton  v.  Pollock  &  Co..  1  H.  &  M.  42S. 

(b)  Peter  v.  Cocke,  1  Wash.  257. 
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did  not  authorise  him,  he  should  have  put 
it  in  issue  by  pleading ;  it  is  of  itself  no 
variance. 

COALTER,  Judge. 

I  am  of  opinion,  that  the  bond  in  this 
case,  was  improperly  rejected.  Its  being 
taken  to  William  Fenwick  surviving  part- 
ner to  Fenwick  &  Co. ,  for  a  debt  due 

216  *from    the    obligors    as    partners    in 
trade,    is   to  be  considered  as  merely 

descriptive  of  the  persons,  and  the  consid- 
eration on  which  the  obligation  was 
founded ;  and  in  order  to  shew,  that  the  ac- 
count of  Fenwick  &  Co.  against  Wm.  and 
Samuel  Moore  was  thereby  discharged. 
Suppose  the  bond  had  been  given  by  Wil- 
liam and  Samuel  Moore,  sealed  and  signed 
by  them  both,  to  Wm.  Fenwick,  stating  in 
the  body  of  it,  that  it  was  in  liquidation, 
and  on  account  of  a  debt  due  by  the  obligors, 
as  partners  in  trade  to  the  late  firm  of  Fen- 
wick &  Co.  This  bond  would  have  been 
good  evidence  in  support  of  a  declaration 
which  omitted  to  set  out  the  consideration, 
and  this  description  of  parties,  as  has  been 
decided  in  Peter  v.  Cocke,  (c)  which  doctrine 
is  abundantly  supported  in  all  the  books,  (d) 
I  have  always  understood,  that  the  best 
way  is,  to  declare  according  to  the  legal 
effect  of  the  instrument,  in  order  to  avoid 
being  entangled  with  objections,  on  account 
of  variance.  But  the  legal  effect  of  this 
obligation,  supposing  it  to  have  been  ex- 
ecuted by  William  for  himself,  and  Samuel 
Moore,  by  the  authority  of  the  latter,  is 
the  same.  It  must  pass  for  something  or 
nothing :  as  a  firm,  they  could  not  give  a 
bond.  If  it  is  not  the  bond  of  William 
Moore,  he  ought  to  have  pleaded  non  est 
factum ;  but  if  he  executed  it  in  the  form 
in  which  it  is,  I  presume  he  could  not  have 
done  that,  (e)  Whether  Samuel  Moore  could, 
or  would,  have  pleaded  non  est  factum,  we 
know  not;  but  if  he  had,  and  had  succeeded, 
this  would  not  have  exonerated  William 
Moore.  The  plaintiff  had  a  right  to  take  it 
for  what  it  imports  to  be,  the  bond  of  both, 
and  that  William  who  sealed  for  both,  had 
authority  to  do  so;  leaving  it  to  the  defend- 
ants, who  had  both  been  arrested,  to  make 
their  defence.  In  that  case,  William  Moore 
might  have  furnished  evidence,  perhaps  of 
authority  in  him  to  charge  his  co-obligor, 
so  as  to  prevent  a    judgment  against 

217  himself  *alone.     He  may  have  a  power 
of  attorney   in  his  pocket,  and  surely 

ought  not  to  be  permitted  to  deny  on  the 
trial,  and  without  a  plea,  so  as  to  apprise 
the  party  of  such  defence,  that  he  had  au- 
thority to  do,  what  he  has  said,  under  his 
seal,  he  had :  but  he  could  not  plead  non 
est  factum  for  Samuel.  But  Samuel  Moore 
is  out  of  the  case,  and  the  appellant  has 
not  denied  his  own  seal,  consequently  the 
bond  was  good  evidence  against  him.  The 
bond  however  was  rejected  and  the  plaintiff 
had  two  courses,  one  was  to  suffer  a  non- 
suit, and  the  other  to  submit  to  such  verdict 
as  the  Jury  might  find,  and  if  against  him, 
to  rely  on  this  error.  Indeed  this  latter  was 
his  safest  course,  if  his  action  was  well 
brought,  and  was    supported  as  I    suppose. 


(c)  1  Wash.  287. 

(d)  IC 


I  Call  682;  1  Chit.  904:  4  Term.    Rep.  688:  3  Blac. 
Rep.  1104. 
(e)  4  Term.  Rep.  818. 


But  he  insisted,  that  the  Jury  could  find  a 
verdict  for  him  without  the  bond,  the  de- 
fendant not  hating  denied  the  debt,  but 
taken  upon  him  the  proof  of  payment.  Sup- 
pose the  defendant  had  not  objected  to  the 
production  of  the  bond,  but  had  agreed  it 
should  be  produced,  and  had  gone  on,  to 
set  up  his  credits,  could  he  afterwards,  on 
failing  to  do  this,  insist,  that  the  plaintiff 
should  not  recover  without  producing  the 
bond?  Had  the  verdict  in  the  case  before 
us  been  for  the  defendant,  and  I  am  right 
as  to  the  first  point,  we  would  have  reversed 
the  judgment,  not  for  the  supposed  error  in 
the  second  bill  of  exceptions,  but  for  that 
in  the  first.  If  we  now  reverse  it,  it  will 
also  be  in  effect  and  substance  to  cure  that 
error;  and  to  send  the  cause  back,  in  order 
to  have  the  bond  given  in  evidence;  which 
bond,  the  appellant  who  procures  this  re- 
versal, objected  to;  and  of  course,  waived 
all  benefit  which  he  might  derive  from  its 
production.  The  error,  in  this  respect  was 
one  against  the  appellee ;  and  but  for  that 
error,  the  second,  if  it  is  one,  would  never 
have  existed ;  and  in  consequence  of  this 
anomalous  proceeding,  and  supposing  I  am 
correct  as  aforesaid  on  the  first  point,  we 
are  to  reverse  a  judgment,  for  error  against 
the   appellee,    produced    by    the   appellant 

himself;  so  that  the  appellee  in  fact 
218      substantially    ^prevails,    and    yet    a 

judgment  which  he  does  not  object  to, 
is  to  be  reversed.  This  would  be  so  much 
like  permitting  a  man  to  take  advantage  of 
his  own  wrong,  and  would  result  in  so 
singular  a  ptate  of  things,  and  so  strange 
a  judgment,  that  I  am  not  prepared  to  agree 
to  it. 

What  would  be  our  judgment?  That  the 
cause  be  remanded  for  a  new  trial,  with  in- 
structions to  the  Judge,  to  admit  the  bond 
in  evidence?  Would  we  give  any  instruc- 
tions, as  to  the  alleged  error  in  the  second 
bill  of  exception?  No;  because  it  is  impos- 
sible the  point  could  arise  on  the  second 
trial.  How  then  is  the  appellant  injured 
by  it?  But  he  was  injured  by  it.  He  had 
a  right  to  see  the  bond,  and  take  advantage 
of  the  condition  ;  but  if  he  had  pleaded  reg- 
ularly, it  would  have  been  after  taking  oyer 
of  the  bond  and  condition,  which  would  in 
that  case  have  made  them  part  of  the  decla- 
ration: and  then,  he  could  have  pleaded 
non  est  factum,  or  have  demurred  for  the 
variance ;  but  if  he  had,  after  oyer,  pleaded 
payment,  could  he  then  take  advantage  of 
the  variance?  I  incline  to  think  not.  Be- 
fore the  statute,  the  defendant,  to  avail 
himself  of  the  condition,  must  have  taken 
oyer,  and  pleaded  payment  before  the  day. 
Since  the  act,  he  may  plead  payment  before 
suit  brought;  but  I  do  not  understand  that 
this  act,  changes  the  forms  of  pleading. 
The  plea  of  payment  is  an  affirmation  plea, 
and  the  defendant  takes  the  onus  probandi 
on  himself,  and  has  a  right  to  introduce  his 
evidence,  and  to  open  and  conclude  the 
argument.  If  the  plaintiff  was  bound  to 
produce  his  evidence  first,  then  he  would 
have  the  onus  probandi  on  him,  and  could 
open  and  conclude.  The  plea  is  not  to  the 
bond,  it  is  that  he  has  paid  the  debt  in  the 
declaration ;  had  he  craved  oyer  and  pleaded 
non  est  factum,  the  onus  probandi  would 
be  on  the  plaintiff.     Every  plea  in  bar  must 


GILMER 


ViRonaA  Reports,  Annotated. 


2l&-22f 


go    to    the   whole  action ;  must  either  deny 

that  a  cause  of  action  ever  existed,  as  non 

est    factum    to    a    bond,    or*  must    confess 

the     original     cause  of    action,    and 

219  *avoid  it  by  matter  since,  as  payment ; 
a  plea  by  a  party  in  court  confessing 

and  avoiding,  cannot  have  a  less  effect  as 
to  the  admission  of  the  debt  originally, 
than  a  judgment  by  default.  In  slander,  if 
justification  be  pleaded,  and  the  defendant 
fails  in  his  proof,  speaking  the  words  need 
not  be  proved,  to  entitle  the  plaintiff  to 
full  damages.  «So  if  payment  is  pleaded  to 
a  bond  with  condition  to  pay  a  less  sum ; 
if  the  defendant  does  nut  crave  oyer  of  the 
condition,  he  cannot  avail  himself  of  it  on 
the  trial ;  except  by  virtue  of  the  statute ; 
in  which  case,  the  court  is,  ex  officio,  if  re- 
quired, to  enter  judgment  according  to  the 
condition.  But  he  relinquishes  this  by  ob- 
jecting to  the  bond :  he  is  to  judge  of  his 
defence,  and  not  the  court  for  him. 

It  has  been  decided  in  an  action  against 
an  acceptor  of  a  bill  of  exchange,  in  which 
there  was  judgment  by  default,  that  where 
the  plaintiff,  on  executing  a  writ  of  enquiry, 
produced  a  bill  like  that  declared  on,  but 
there  was  no  acceptance ;  an  objection  to  it 
on  account  of  this  variance  could  not  be 
sustained.  It  might  have  been  accepted, 
though  not  in  writing,  and  by  suffering 
judgment  to  go  by  default,  the  defendant 
admitted  the  action  to  the  amount  of  the 
bill ;  and  it  is  produced  only  to  see,  whether 
any  part  had  been  paid.  And  in  another 
case  referred  to  in  the  same  book,  it  is  said, 
it  need  not  be  produced ;  for  if  the  defend- 
ant had  paid  part,  he  might  have  pleaded 
that.  Here  the  party  has  pleaded  payment ; 
the  plaintiff  is  willing  to  give  him  the  ben- 
efit of  the  bond  but  he  refuses  to  avail  him- 
self of  it. 

The  proper,  legal  evidence,  if  I  am  right 
on  the  first  point,  was  offered ;  it  was  re- 
jected by  the  defendant  or  at  his  instance, 
and  if  we  reverse,  this  is  the  only  error,  in 
my  opinion  which  we  now  have,  in  fact,  to 
correct,  and  that  too  at  his  instance. 

This  seems  to  be  a  struggle  between  the 
parties;  the  one  trying  to  obtain,  the 

220  other  to  evade  just  judgment,  *and  as 
before  shewn  and  stated,  results  in  so 

strange  a  state  of  things,  and  in  so  singular 
a  legal  phenomenon,  that  I  am  disposed  to 
let  justice  turn  the  scale  and  affirm  the 
judgment.  We  must  take  the  bond  as 
single,  the  defendant  not  only  having 
failed,  in  the  legal  way,  to  take  advantage 
of  the  condition,  but  having  actually  refused 
to  do  so ;  and  taking  it  as  single,  this  court 
has  heretofore  decided,  that  the  verdict 
and  judgment  ought  to  be,  as  in  this  case, 
for  the  sum  found  due.  The  defendant  has 
set  up  his  credits,  or  the  plaintiff  has  ad- 
mitted them,  the  verdict  being  for  a  less 
sum  than  that  declared  for.  If  he  had  made 
further  payments,  he  ought  to  have  been 
prepared  to  verify  his  plea  as  to  them.  He 
was  in  court  for  that  purpose;  the  jury  were 
sworn  to  say  whether  he  had  paid  or  not ; 
and  there  is  no  reason  to  believe  he  had  not 
a  fair  trial  on  that  plea. 

ROANE,  Judge.  The  court  is  of  opinion 
that  as  the  bond  described  in  the  declara- 
tion is  one  from  W.  Moore,  and  S.  Moore, 
to  W.  Fenwick,  and  is  stated  to   have  been 


sealed  with  their  seals;  and  as  the  bond 
which  is  copied  into  the^record,  is  not  made 
a  part  of  the  declaration  by  oyer,  or  other- 
wise, the  declaration  is  to  be  taken  as  set- 
ting out  the  first  bond,  and  not  the  last,  if 
it  be  materially  variant  therefrom :  and  the 
bond  stated  in  the  first  bill  of  exceptions 
being  materially  variant  from  that  described 
in  the  declaration,  in  purporting  to  be  a 
bond  given  bv  W.  Moore  and  S.  Moore,  and 
to  be  signed  and  sealed  by  W.  Moore,  for 
himself  and  partner;  the  court  is  of  opin- 
ion, that  on  account  of  the  variance  it 
ought  not  to  have  been  given  in  evidence 
in  support  of  the  declaration ;  and  that 
there  is  no  error  in  the  opinion  of  the  Su- 
perior court,  which  withheld  the  same  from 
the  jury.  But  the  court  is  of  opinion,  that 
as  in  all  actions  of  debt  upon  bonds  for  the 
payment  of  money,  judgment  is  to  be  ren- 
dered for  the  penalty,  to  be  discharged 
221  *by  the  payment  of  the  principal 
'  money  and  the  interest  due  thereon, 
which  cannot  be  ascertained  but  by  in- 
specting the  same,  to  sec  the  amount  and 
dates  of  the  credits  indorsed  thereon,  the 
instruction  of  the  court  comprised  in  the 
second  bill  of  exceptions  is  erroneous. 

The  court  is  also  of  opinion,  as  aforesaid, 
that  the  judgment  is  erroneous,  in  being 
rendered  for  the  sum  found  due  by  the  jury, 
instead  of  the  penalty,  to  be  discharged  by 
the  payment  of  that  sum. 

The  judgment  is  therefore  reversed  with 
costs,  and  a  new  trial  awarded,  on  which 
trial  the  said  last  mentioned  instruction  is 
not  to  be  repeated :  but  the  appellee  is  to  be 
at  liberty  to  exhibit,  if  he  can,  a  bond  cor- 
responding with  that  described  in  the  decla- 
ration.   

PROPERT  AND  OYER. 
Profert  Not  Necessary  In  mn  Action  on  Bill  of   Ex. 

channre.— In  action  of  a  debt  on  a  bill  ofexchang^e 
profert  is  not  necessary.  Terrell  v.  Atkinson,  t 
Wasb.  143. 

Effect  of  Profert  upon  Instrument .  as  EvIdeBce. 
— WJiere,  in  an  action  on  a  deed,  the  plaintiff  makes 
profert  of  the  deed  in  his  declaration,  and  the 
defendant  takes  oyer  of  It,  the  deed  is  thereby 
made  apart  of  the  declaration,  and  the  defendant 
cannot  object  to  the  deed  as  evidence  at  the  trial, 
on  the  ground  of  variance.  Jarrett  v.  Jarrett,  7 
Leiffh  93. 

Where  in  an  action  of  debt  on  a  bond,  with  pro- 
fert, the  defendant  craves  oyer,  which  is  given,  the 
bond  shown  is  a  copy,  and  the  defendant  pleads 
payment,  he  waives  the  necessity  of  producing- 
the  original,  and  a  copy  may  be  given  in  evidence  at 
the  trial,  upon  due  proof  of  the  loss  or  the  destruc- 
tion of  the  orig-inal.  Taylor  v.  Peyton,  i  Wash. 
252. 

Where  Profert  Is  Made  Bond  /last  Be  Produced.— it 
is  error  to  dispense  with  the  actual  production  of 
a  bond  of  which  profert  is  made  in  the  declaration. 
Moore  v.  Fenwick.  Gilm.  214. 

If  a  bond  or  deed  sued  on  is  not  filed  with  the 
declaration,  and  the  defendant  appeared  at  rules 
and  craves  oyer  of  it,  which  the  plaintiff  does  not 
give,  and  the  defendant  will  not  plead  without 
oyer,  the  clerk  may  properly  take  the  mlee  with- 
out regard  to  the  cravingr  of  oyer  so  that  tl^  case 
may  be  ready  to  be  disposed  of  at  the  next  term  of 
the  court.    Smith  v.  Lloyd,  16  Gratt.  285. 

Excuses  for  Profert.— In  an  action  of  debt  upon  a 
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bond,  the  plaintiff  to  excuse  the  nonprod action 
of  the  bond  in  answer  to  oyer  craved  by  the  defend- 
ant, replied  that  the  bond  was  filed  in  another 
court,  that  he  applied  to  that  court  for  it  and  that 
bis  application  was  opposed  by  the  defendant  and 
was  refused  by  the  court  This  was  held  a  suffi- 
cient excuse  for  not  producing-  the  orifllnal  bond. 
Smith  V,  Lloyd,  IftGratt  295. 

So  in  Simmons  v.  Trumbo,  9  W.  Va.  362,  it  was 
said:  "The  court  properly  refused  to  g-rant  the 
defendant  oyer  of  the  bonds,  the  excuse  for  not 
making- profert  of  them,  alleg-ed  in  the  declaration, 
that  they  were  in  the  defendant's  possession,  beinu 
a  sufficient  excuse." 

Excuse  May  B«  Hade  Ore  Tenus.— An  excuse  for 
not  producing  the  orisrinal  bond  sued  on  may  be 
ore  tenus.    Smith  v.  Lloyd.  16  Gratt.  895. 

Profert  Not  Necessary  under  Virginia  Statute.— It  is 
now  provided  by  the  statute  in  Virginia  •(Code,  S 
3244),  that  it  shall  not  be  necessary  In  any  action 
♦  ♦  ♦  to  make  profert  of  any  deed,  letters 
testamentary,  or  commissions  of  administration; 
but  a  defendant  may  have  oyer  in  like  manner  as 
if  profert  had  been  made. 


Faulkner  v.  Alderson.* 

March.  1821. 
Landlord  and  Tenant— llieflral  Search  of  Premises  by 
Landlord— Effect.— The  landlord  of  a  tenant  at 
will,  may  peaceably  enter  the  premises,  but 
an  illegal  search  for  stolen  goods,  makes  him 
trespasser  ab  Initio. 
Trespass— Damaires— Injury  to  Character— In  trespass 
quare  clausum  f regit,  for  such  an  injury,  the 
Jury  in  assessing  damages,  may  estimate  the  in- 
jury necessarily  resulting  to  the  plaintiff's  char- 
acter.   Quaere. 

Tabitha  Alderson  brought  trespass  quare 
clausum  fregit,  against  John  and  Joseph 
Faulkner,  in  the  Superior  court  of  Halifax. 
The  declaration  first  charged  the  trespass 
as  usual,  and  added,  that  the  defendants 
broke  and  entered  the  plaintiff's  house, 
opened,  and  searched  her  trunks ;  and  did 
other  wrongs,  Ac.  Plea  not  guilty;  on 
which  the  plaintiff  had  a    verdict   for  $733; 

of  which  $300  were  released. 
222  *At  the  trial,  the  defendants  moved 
the  court  to  instruct  the  Jury,  that 
the  defendant  having  entered  the  plaintiff's 
house  to  search  for  stolen  goods,  the  Jury 
should  not  in  their  estimate  of  damages, 
consider  the  injury  necessarily  resulting  to 
the  plaintiff's  character.  The  court  refused 
the  instruction. 

After  the  verdict,  the  defendants  moved 
for  a  new  trial,  on  the  ground  that  the  ac- 
tion was  not  maintainable ;  it  appearing  in 
evidence,  that  the  plaintiff  was  tenant  at 
will  of  the  defendant,  of  the  house  in  which 
the  trespass  was  alleged  to  have  been  com- 
mitted, and  had  neither  paid  nor  agreed  to 
pay  him  any  rent  for  the  same.  The  court 
overruled  the  motion,  and  the  defendants 
excepted. 


^Trespass— Aggravation— Provable  under  General 
Allegation.— In  trespass,  when  the  act  complained  of 
is  accompanied  by  circumstances  of  aggravation, 
they  may  be  proved  under  the  general  allegation  of 
alia  enormia,  without  further  specification,  when 
they  do  not  afford  a  substantial  ground  of  action. 
They  give  character  and  quality  to  the  act  com- 
plained of,  and  show  the  degree  of  injury,  and 
could  not  be  redressed  at  all  if  not  allowed  to  be 
proved  as  Incidents  of  the  trespass  complained  of. 
Peshlne  v.  Shepperson,  17  Gratt.  487.  citing  the  princi- 
pal case.  To  the  same  effect  the  principal  case  is 
cited  in  Flshburne  v.  Engledove,  91  Va.  B58.  22  S.  E. 
Rep.  3M.  See  also,  foot-note  to  Peshlne  v.  Shepper- 
son. 17  Gratt.  473. 


Bouldin,  for  the  appellant. 

The  court  by  refusing  the  instruction  first 
moved  for,  have  in  effect  controverted  tres- 
pass quare  clausum  fregit,  into  an  action 
ot  slander:  which  is  to  confound  all  actions 
and  rules  of  pleading. 

On  the  second  point,  it  is  clear,  that 
tenant  at  will  cannot  maintain  trespass, 
quare  clausum  fregit.  (a)  The  landlord  by 
cutting  tiees  determines  the  estate;  any 
hostile  entry  produces  the  same  legal  re- 
sult, (b) 

Leigh,  contra.  One  of  the  trespassers 
was  not  the  landlord  of  the  plaintiff,  and 
the  objection  to  the  action  cannot  apply  to 
him.  As  to  the  other,  his  conduct  after 
entry  made  him  trespasser  ab  initio.  The 
landlord  had  the  right  of  entry  undoubtedly, 
but  that  did  not  give  him  a  right  to  search 
without  a  regular  warrant.  The  cases  in 
Bacon's  abridgment,  shew  this.(c) 

As  to  the  circumstances  aggravating  the 

damages,     it     must     frequently      happen ; 

for    there    is    often    no    other    mode 

223  '^of  redress  for  outrageous  injuries. 
Trespass  in  some  cases  lies  for  ma- 
licious prosecution,  but  if  the  circumstances 
be  not  allowed  to  aggravate  the  damages, 
the  remedy  is  illusory.  An  action  for  ma- 
licious prosecution  could  not  be  maintained 
in  this  case,  for  there  was  no  prosecution. 
Slander  would  not  lie ;  for  the  circumstances 
can  be  reduced  to  no  description  of  slander. 

Bouldin,  said  slander  would  lie,  for  in- 
jurious pictures,  caricatures,  &c. ;  and  in 
general  for  whatever  brought  one  into  con- 
tempt, or  injured  his  character.  Surely 
nothing  was  more  calculated  to  do  both, 
than  searching  one's  trunks  for  stolen 
goods:  it  is  an  allegation  by  an  act  done, 
of  theft,  and  roguery,  as  plain  as  language 
can  speak. 

COAIvTER,  Judge.  This  was  an  action 
of  trespass,  quare  clausum  fregit,  by  the 
appellee  against  the  appellants.  The  dec- 
laration alleges  a  breaking,  and  entering 
the  close,  dwelling-house,  &c.,  and  then 
charges,  that  the  defendant  did  then  and 
there  make  a  great  noise  and  disturbance; 
and  opened,  searched,  and  examined  divers 
chests  and  trunks ;  and  tumbled  about,  and 
damaged  the  clothing  and  furniture  of  the 
plaintiff,  &c. 

There  were  several  bills  of  exceptions 
tendered  to  the  opinions  of  the  court. 

The  first  states,  that  on  the  trial  of  the 
cause,  it  appeared  by  the  testimony  of  the 
witnesses,  both  for  the  plaintiff  and  de- 
fendants, that  the  defendants  went  to  the 
house  of  the  plaintiff,  at  the  time  of  com- 
mitting the  several  trespasses  stated  in  the 
declaration,  for  the  purpose  of  searching 
for  stolen  goods:  whereupon,  the  defend- 
ant's counsel  moved  the  court,  to  instruct 
the  Jury,  that,  in  estimating  the  damages, 
they  were  not  to  take  into  consideration,, 
any  injury  which  might  have  necessarily 
resulted  to  the  character  of  the  plaintiff 
from  the  said  trespass;  which  instruction 
the     court    refused      to    give;      and 

224  ^thereupon    the    Jury    assessed    $733 
damages  to  the  plaintiff. 

The  second    bill  of   exceptions,   states   a 


(a)  Co.  Lit.  55.  b. 

(b)  1  Esp.  N.  P.  289;  4  John.  Rep.  150;  7  T.  R.  431. 

(c)  6  Ba.  abr.  "Trespass"  C 


V  R,  Gilmer— 57 


897 


GILMER 


Virginia.  Rbports,  Annotatbd. 


225-227 


motion  for  a  new  trial  on  this  ground ;  that 
the  plaintiff  could  not  iuaintain  this  ac- 
tion ;  it  appearing  in  evidence  that  she  was 
a  poor  woman,  who  had  a  large  family,  and 
a  very  uncomfortable  house,  and  that  the 
defendant  Joseph,  had  at  the  request  of  his 
brother,  permitted  her  to  occupy  his  house, 
when  the  alleged  trespass  was  committed ; 
and  that  there  was  no  proof,  either  of  pay- 
ment, or  agreement  to  pay  rent. 

The  iirst  point,  as  I  understand  it,  was 
this;  testimony  was  given  by  all  the  wit- 
nesses, that  the  trespass  was  committed  in 
search  of  stolen  goods.  This  must  have 
been  made  known  at  the  times ;  for  declara- 
tions either  before  or  after,  would  have 
been  improper  evidence.  The  manner  of 
entering  and  searching,  combined  with  in- 
sinuations or  declarations,  that  the  defend- 
ants were  in  search  of  stolen  goods,  would 
either  impress  on  the  by-standers  a  charge 
of  crime  in  the  plaintiff,  or  it  would  not: 
if  it  did,  or  her  character  was,  or  might 
have  been  inju'-ed  thereby,  this  would  be 
an  injury,  far  beyond  that  arising  from  a 
wanton  trespass  on  goods,  however  aggra- 
vated; and  as  there  is  nothing  laid  in  the 
declaration  but  a  wanton  and  aggravated 
trespass  on  the  house  and  goods,  the  ques- 
tion is,  whether,  if  the  Jury  believed,  that 
the  character  of  the  plaintiff  was  assailed 
or  injured,  they  were  to  consider  that  in 
estimating  the  damages.  It  will  not  do  to 
say  there  were  no  words  spoken,  nor  in- 
sinuations made  at  the  time,  and  of  course 
no  charge  on  the  reputation  of  the  plain- 
tiff; because  if  that  was  the  fact,  the  in- 
struction was  unnecessary,  and  would  have 
been  a  mere  abstract  point  of  law ;  but  as 
evidence  of  the  intention  to  search  was 
given ;  and  as  the  jury  might,  from  such 
evidence,  as  it  seems  from  their  verdict 
they  probably  did,  think  the  plaintiff's  rep- 
utation injured ;  as  from  the  manner, 
225  signs,  ^insinuations,  &c.,  a  charge 
against  the  plaintiff  of  stealing  or  re- 
ceiving stolen  goods  may  have  been  con- 
veyed ;  ought  the  Jury  to  have  given 
damages  therefor?  J)eclarations  before  the 
trespass,  that  the  plaintiff  had  stolen  or 
received  stolen  goods,  although  the  parties 
intended  to  search  for  them,  would  not  be 
proper  in  aggravation  of  damages,  in  a 
trespass  afterward  committed ;  it  would  be 
a  distinct  cause  of  action.  So  too,  declara- 
tions before,  of  a  simple  intention  to  search 
for  stolen  goods,  if  no  imputation  against 
the  character,  would  be  no  evidence  in  any 
action.  The  like  will  hold,  as  to  declara- 
tions after  the  trespass.  A  party  cannot 
justify  or  excuse  a  trespass,  by  declarations 
afterwards,  nor  will  such  declarations  add 
to  the  injury  done  at  the  time;  they  either 
give  a  new  cause  of  action,  or  amount  to 
nothing :  and  we  will  not  presume  that  im- 
proper evidence  was  given. 

Suppose  it  had  appeared,  that  the  plain- 
tiff had  sued  the  defendants  severally  for 
slander;  and  had  laid  in  her  declaration 
certaia  acts,  insinuations,  signs,  and  dec- 
larations, at  the  same  time  and  place  with 
this  trespass,  with  an  inuendo,  that  she 
was  guilty  of  stealing,  &c. ;  ought  the  Jury 
in  the  action  of  trespass,  to  have  given 
damages  for  the  injury  to  her  character? 
But  if  she  could  bring  such  suit,  and  recover 


damages,  the  case,  in  point  of  law,  is  as 
strong  as  if  she  had  done  so.  No  one  is 
entitled  to  double  damages  for  the  same  in- 
jury. This  must  be  prevented  by  the  plead- 
ings, and  confining  the  parties  to  the  issue. 
Perhaps  if  she  had  laid  this  special  damage, 
with  a  per  quod,  in  her  declaration,  she 
could  have  recovered  therefor;  but  this 
would  be  on  the  ground  that  it  would  be  a 
bar  to  another  suit,  for  an  injury  to  the 
reputation ;  and  the  party  could  have  de- 
fended himself,  at  least  by  proving  her 
general  character. 
The  court  was  of  opinion,  that  the  dam- 
ages were  excessive;  and  a  new  trial 

226  would  have  been  granted,  if  the  *plain- 
tiff   had    not   released    $300  of  them. 

The  want  of  the  instruction  to  the  Jury 
probabf^  led  them  into  this  excess;  and 
though  the  damages  have  been  lessened,  yet 
the  Jury  are  to  find  the  damages,  under  a 
proper  instruction  as  to  the  law ;  and  even 
the  Judge  seems  to  have  been  of  opinion, 
that  damages  could  be  given  for  the 
slander,  although  not  laid,  and  although 
the  defendants  may  have  been  surprised 
thereby,  and  deprived  of  any  defence  they 
might  have  made  as  to  that  matter. 

As  to  the  second  bill  of  exceptions.  I 
think  the  right  of  the  landlord  to  enter  to 
determine  the  lease,  in  case  of  an  estate  at 
will,  if  this  was  such,  cannot  justify  such 
a  trespass  as  is  here  complained  of.  Indeed 
it  is  admitted  to  have  been  proved,  that  he 
entered  for  another  purpose;  and  therefore 
the  rule  is,  that  where  entry,  authority, 
or  license  is  given  to  any  one  by  law,  and 
he  abuses  it,  he  shall  be  a  trespasser  ab 
initio;  for  the  court  will  judge  by  the  sub- 
sequent act,  quo  animo,  or  to  what  intent 
he  entered. 

I  think  therefore  the  judgment  must  be 
reversed,  and  the  cause  sent  back  for  a 
new  trial. 

ROANE,  Judge.*  Although  it  may  be, 
that,  upon  the  facts  stat^  in  the  second 
bill  of  exceptions,  the  appellee  was  a  tenant 
at  will  of  the  premises  in  question  to  the 
appellant  Joseph  Faulkner,  and  although  in 
point  of  law  such  appellant  might  without 
committing  a  trespass,  have  entered  upon 
the  premises ;  yet  the  appellants  as  charged 
in  the  declaration,  and  found  by  the  Jury, 
having,  after  such  entry,  broken  open  the 
house  and  trunks  of  the  appellee,  and  com- 
mitted other  enormities,  such  last  men- 
tioned acts,  shewed  quo  animo  the  appellees 
entered,  and  made  them  trespassers  ab 
initio.  The  verdict  in  question  is  not 
therefore   on    this   ground    a    verdict 

227  against  *law, -nor    the   judgment   of 
the  court  overruling  the  motion  for  a 

new  trial  liable  to  error. 

As  to  the  point  made  in  the  first  bill  of 
exceptions,  I  understand  the  law  to  be,  that 
while  every  act  of  trespass  which  will  bear 
an  action,  must  be  stated  in  the  declaration, 
in  order  to  be  relied  on  at  the  trial,  such 
facts  as  are  of  an  opposite  character  may  be 
given  in  evidence,  under  the  clause  of  alia 
enormia  contained  in  the  declaration. 
Great  injury  may  have  arisen  to  the  repu- 
tation of  the  appellee,  from  the  breakini? 
and  searching  her  trunks,  &c. ;  and  yet  that 
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injury  could  not  be  recompensed  by  an  ac- 
tion of  slander.  That  action  only  lies  for 
a  defamation  of  character  by  speaking, 
writing,  signs,  or  pictures ;  and  it  is  not 
shewn  that  any  of  these  existed  at  the  time 
of  the  trespass  in  question.  The  appellee 
would  therefore  be  without  remedy  for  a 
crying  injury,  unless  she  could  rely  upon 
the  injury  to  her  reputation  arising  from 
the  facts  aforesaid.  It  is  also  entirely  rea- 
sonable, that  that  which  is  a  consequence 
of  the  facts  proved,  should  be  relied  on  as 
well  as  the  facts  themselves.  Unless  this 
was  the  case,  a  man  of  high  character,  hav- 
ing his  nose  pulled,  for  example,  would  be 
limited  in  his  recovery,  to  the  pain  arising 
from  a  petty  scratch  inflicted  on  him,  on 
the  occasion. 

Although  it  is  stated  to  have  been  been 
proved,  that  the  appellants  went  to  the 
house  of  the  appellee  for  the  purpose  of 
searching  for  stolen  goods,  it  is  not  further 
stated  to  have  been  proved,  that  they  then 
declared  that  such  was  their  intention, 
which  might  probably  have  giv^n  a  founda- 
tion for  an  action  of  slander,  and  so  have 
distinguished  that  case  from  the  one  before 
us:  nor  do  the  witnesses  even  say,  that 
they  then  knew  this  to  be  the  intention  of  the 
appellants.  Their  testimony  on  this  point 
may  be  satisfied,  by  their  having  acquired 
this  knowledge  after  this  action  was 
brought,  and  only  an  hour  before  they  were 

examined. 
228  *I  am   of   opinion,    therefore,    that 

the  Judg^  committed  no  error  in  re- 
fusing the  instruction  in  question,  and  the 
opinion  of  the  court  is«  that  that  judgment 
should  be  affirmed. 


Nadenbousch  v.  M'Rea. 

Marcli,  1821. 

Plea  of  Payment— Oeneral  Replication.*— General  rep- 
lication to  the  plea  of  payment,  does  not  of  Itself 
constitute  an  Issue. 

Appearance  Bail— Rlffhts  of.— Appearance  bail  becom- 
incT  special  ball,  should  be  allowed  to  prove  the 
similiter  to  a  replication  was  added  by  the,  clerk, 
without  his  consent:  and  in  such  case,  the  bail 
should  be  allowed  to  rejoin,  demur.  &c. 

M*Rea  and  Company  brought  debt  in  the 
Superior    court   of  law  for  Berkley  county, 


*Pleaof  Payment— General  Replication.— To  the  point 
that  a  g-eneral  replication  to  the  plea  of  payment 
does  not  of  itself  constitute  an  issue,  the  principal 
case  was  cited  In  Wyatt  v.  Woodllef.  1  Lelifh  475. 

In  DoufiTlass  v.  Central  Land  Co..  12  W.  Va.  509,  It 
is  said:  "In  Henderson  v.  Southall.  4  Call  372,  the 
court  were  unanimously  of  opinion,  that  the  plea  of 
payment  was  responsive  to  the  nesratlve  of  nonpay- 
ment in  the  declaration,  and  should  therefore  con- 
clude to  the  country.  On  the  contrary,  in  the  case 
of  NadifibouBch  v.  M'Bea,  Gilm.  228,  the  court  held 
that  a  g-eneral  replication  to  a  plea  of  payment  did 
not  constitute  an  Issue,  and  a  similiter  to  such  plea 
entered  in  the  office  agralnst  the  plaintiff's  consent 
by  the  clerk ouffht  therefore  to  beset  aside.  This 
decision  is  based  on  the  idea  that  a  plea  of  payment 
should  conclude  with  a  verification.  In  renderingr 
it  the  court  did  not  refer  to  the  unanimous  decision 
of  the  court  in  4  Call,  which  they  indirectly  re- 
versed, probably  because  4  Call  had  not  been  then 
published.  So  that  these  two  decisions  may  each  be 
reg^arded  as  original  decisions  entirely  independent 
of  each  other.  And  we  must  determine  which  of 
them  lays  down  the  law  correctly."  In  this  case 
(Douglass  V.  Central  Land  Co.)  it  was  held  that  the 
plea  of  payment  must  in  every  case  whether  the  ac- 
tion be  assumpsit,  debt  or  covenant,  conclude  to  the 
country.  This  seems  the  settled  law  of  West  Vlr- 
fi^inia.  See  Bank  v.  KImberlands,  16  W.  Va.  555,  572: 
Kinsley  v.  Monongralla  County.  31  W.  Va.  464.  7  S. 
£.  Rep.  445. 


against  Nadenbousch  and  OfFeral,  on  a 
note  for  $500.  One  Beeson  became  appear- 
ance bail,  and  defended  the  suit.  The  writ 
was  returnable  to  June  rules,  when  the  dec- 
claration  was  filed;  ^nd  Beeson  prayed  an 
imparlance.  July  rules,  rule  to  plead. 
August,  the  defendants  pleaded  ^pay- 
ment ;'  to  which  plea,  there  was  a  general 
replication ;  and  Beeson  joined  issue. 
Beeson  afterwards  became  special  bail;  but 
the  pleadings  not  being  set  aside,  the  case 
went  on  against  him  as  appearance  bail. 
At  the  txial,  he  moved  the  court,  to  suffer 
him  to  amend  the  rules,  by  setting  aside 
the  proceedings  subsequent  to  the  replica- 
tion ;  and  proved,  that  the  issue  was  joined 
by  the  clerk  without  his  consent,  and 
against  his  wish ;  the  court  however  refused 
the  order  moved  for,  and  Beeson  excepted 
to  the  opinion. 

229  *Tucker  for  the  appellant. 

The  English  practice  is,  for  the 
plaintiff  to  add  the  similiter  to  his  replica- 
tion, for  the  defendants;  the  defendant  has 
then  a  certain  number  of  days  to  strike  it 
out,  and  demur;  or  to  go  to  trial  on  the 
issue  thus  made  up.  (a)  The  law  of  Vir- 
ginia differs  from  that  of  England,  only  in 
allowing  a  longer  time  for  the  defendant 
to  make  his  election,  it  allows  him  one 
month. 

In  this  case  the  exercise  of  the  right  is 
very  material,  for  had  it  been  allowed,  the 
appellant  must  have  had  judgment  in  his 
favor.  The  declaration  would  have  been 
bad  on  demurrer,  for  it  appears  upon  its 
face,  that  there  are  plaintiffs  beside  M'Rea, 
who  are  not  named,  a  defect  fatal  on  de- 
murrer, (b)  The  replication  is' also  bad,  for 
it  states  that  the- plain  tiff  replied  generally. 
The  plea  of  payment  also,  concluded  with  a 
verification,  which  tendered  no  issue,  and 
the  similiter  was  improperly  added. 

It  is  no  answer  to  say  the  verdict  cures 
the  error,  for  it  was  wrong  to  take  any  ver- 
dict ;  and  a  verdict  improperly  taken  can 
cure  nothing. 

Nicholas  contra.  The  entry  of  special 
bail  discharged  the  appearance  bail  from 
the  record.  And  the  special  bail  had  no 
right  to  make  the  objection :  for  giving 
special  bail  does  not  set  aside  the  office 
judgment  against  the  principal.  He  also 
relied  on  the  error  being  cured  by  the  ver- 
dict. 

Tucker     held    that    an    office    judgment 

against    principal    and    bail,    could  be  set 

aside  by  either,  only   by    giving    bail    and 

pleading    to    issue,  (c)      And    if    the 

230  appearance   *bail    give    special    bail, 
and    defend   the   suit,   new  pleadings 

must  be  made  up  by  the  defendant,  (d)  And 
so  Beeson  had  a  right  to  make  the  objec- 
tion. 

The  Court  not  concurring  in  opinion 
with  the  Judge  of  the  Superior  court,  that 
a  general  replication  to  a  plea  of  payment 
constituted  an  issue,  and  left  no  room  for 
further  proceedings,  unless  thereafter  the 
parties  considered  it  as  an  issue,  and  sub- 
mitted the   case    to   a  Jury;  is  of  opinion, 

(a)  1  Chit.  PI.  628. 

(b)  1  Chit.  PI.  29,  265;  4  Munf.  430;  2  Munf .  849;  2 
Term.  Rep.  282. 

(c)  1  Munf.  284:  S  Call  64. 

(d)  Dunlop  V.  La  Porte,  1  H.  &  M.  22. 
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that  the  said  Superior  court  should  have 
permitted  the  appellant  Beeson  to  prove  that 
the  similiter  entered  in  the  office,  was  en- 
tered without  his  authority,  and  against  his 
consent;  and^hould  also,  in  that  case,  have 
corrected  the  proceedings  in  the  office,  by 
giving  him  a  rule  to  rejoin,  or  take  other 
measures  in  relation  to  the  appellees'  repli- 
cation. The  judgment  is  therefore  reversed 
with  costs,  and  the  cause  is  to  be  remanded 
to  the  rules  of  the  said  Superior  court,  to  be 
proceeded  in  from  the  replication,  pursuant 
to  the  principles  now  declared. 


George  v.  Richardson. 

April,  1831. 

Chancery  Practice -Settlnflr  Aside  Contract— Inade- 
quacy of  Consideration.— A  contract  will  be  set  aside 
In  equity  for  inadequacy  of  consideration,  where 
tbere  Is  inequality  in  the  condition  of  the  parties. 

Appellate  Practice— Reversal  of  Decree— Costs.*— On 
reversing*  a  decree  because  Injurious  to  tbe  ap- 
pellee, costs  will  be  allowed  if  he  substantially 
prevail. 

Lucy  Richardson  set  forth  in  her  bill, 
filed  in  the  Chancery  court  of  Rich- 
231  mond,  that  on  the  5th  July  *1801,  she 
obtained  a  decree  in  the  county  court 
of  Nottoway,  against  John  Patterson,  ad 
ministrator  of  one  Anderson,  for  501.  with 
interest  from  February  1st  X801;  and  for 
221.,  with  interest  from  5th  July  1801.  That 
in  1812,  she  gave  to  Peter  Bland,  an  order 
for  the  money,  who  had  received  it,  and 
had  never  paid  it  over;  he  is  a  defendant  to 
the  bill.  Living  at  that  time  in  the  family 
of  Charles  D.  George,  who  was  a  witness  to 
the  order  to  Bland ;  he  [George]  fraudulently 
obtained  from  her  an  assignment  of  the 
debt ;  promising  her  $150  for  her  interest ; 
she  executed  the  assignment,  without  un- 
derstanding its  import,  [being  wholly  illit- 
erate] .  George  assigned  this  paper  to  James 
Rice ;  both  are  made  defendants,  and  re- 
quired to  answer. 

George  admits  in  his  answer,  that  he  was 
to  give  but  $150  for  the  claim ;  he  says,  he 
had  paid  about  $50,  in  consumable  commodi- 
ties, meal  &c. 

Bland  admits  the  allegations  ot  the  bill 
as  to  him;  that  he  had  received  the  money, 
and  would  have  accounted,  but  for  the  con- 
flict of  the  claims;  and  was  at  all  times 
ready  &c. 

Rice  says,  he  was  accidentally  called  by 
George,  to  witness  the  assignment  to  him 
by  the  plaintiff ;  that  it  was  read  to  her ;  and 
she  was  satisfietl  with  it ;  that  George  then 
proposed  to  sell  it  to  him;  and  that  he 
bought  it  for  801.,  for  which  he  gave  his 
bond. 

On  general  replications  to  the  answers, 
without  depositions,  the  Chancellor  decreed, 
that  Bland  should  pay  over  to  the  plaintiff 
the  501.  with  interest  from  1st  January  1806; 
and  the  221,,  with  interest  from  5th  July 
1801 ;  deducting  a  small  sum  due  Bland  by 
agreement.     George  and  Rice  appealed. 

May,  for  the  appellant,  cited  Whitehorn 
V.  Hinea,  (a)  to  shew,  that  a  subsequent 
purchaser,  was  not  affected  by  the  fraud 
of    a    prior    holder :    and  therefore   Rice's 

••Costs.— See    monog-rapblc    note  on    "Costs"    ap- 
pended to  Jones  V.  Tatum.  19  Gratt.  72a 
(a)  1  Munf.  557. 


232      claim  *was  good,  because  he  was  not 
privy  to  George's  contract. 

Spoon er,  contra ;  relied  on  the  gross  in- 
adequacy of  price  as  a  strong  badge  of 
fraud,  (b)  That  the  appellee  was  moreover 
wholly  illiterate ;  a  negro,  and  living  in  the 
family  of  George,  was  liable  to  imposition, 
and  oppression. 

The  assignee  cannot  have  a  better  claim, 
than  he  had,  from  whom  he  derives,  (c) 

The  Chancellor  has  made  a  mistake  of  five 
years  in  the  interest,  to  the  appellee's 
prejudice. 

ROANE,  Judge.  There  is  no  error  in  the 
decree  to  the  prejudice  of  the  appellants ;, 
but  it  is  erroneous,  as  it  respects  the  ap- 
pellee, in  allowing  interest  on  the  501.  from 
January  1806,  instead  of  the  1st  February 
1801.  The  decree  is  therefore  reversed,  as 
to  this,  and  affirmed  for  the  residue.  Cost& 
are  allowed  the  appellee,  as  the  party  sub- 
stantially prevailing. 


Barnett  v.  Sam. 

April,  1821. 

Slaves— Statute— ApplicatloQ.*— The    act  of  1792    re 

quirinir  persons  removinsr  to  Virginia  with  slaves, 
to  observe  certain  formalities,  has  no  application 
to  a  citizen  of  Virfirinla,  removinif  to  another 
state  with  slaves:  and  returning  with  them  to 
VlrfiTinia,  before  the  repeal  of  the  law. 

This  was  a  suit  for  freedom  in  forma 
pauperis,  by  Sam.  The  following  case 
233  was  made  by  a  demurrer  to  ^evidence 
in  the  county  court  of  Amherst.  Sam 
was  born  in  the  county  of  Augusta,  about 
the  year  1788,  the  slave  of  Mary  Teas,  a 
native  of  that  county,  then  residing  there. 
Mary  Teas,  removed  to  North-Carolina 
about  1790,  where  she  resided  and  Sam  with 
her,  three  years.  In  1793  she  returned  to 
Virginia,  bringing  Sam  with  her;  and  not 
complying  with  the  requisitions  of  the  stat- 
ute of  Virginia  of  1792.  (a)  She  continued 
in  Virginia  until  the  year  1811;  when  she 
sold  Sam  to  Barnett. 

A  deposition  taken  in  the  cause,  was  ob- 
jected to,  because  the  commission  was  not 
directed  to  Justices  of  the  Peace,  nor  did 
the  persons  taking  it,  describe  themselves 
as  such.  The  county  court  gave  judgment 
for  the  plaintiff  on  the  demurrer  to  evi- 
aence;  the  judgment  was  affirmed  on  appeal 
to  the  Superior  court  of  law ;  and  an  appeal 
was  taken  to  this  court. 

The  case  was  argued  by  Wickham  for  the 
appellant,  and  I^eigh  for  the  appellee. 

The  case  of  Murray  v.  M'Carty,  (b)  was 
mentioned  by  a  Judge;  which  on  examina- 
tion, seemed  conclusive  on  the  merits;  and 
there  was  judgment  against  the  pauper. 

ROANE,  Judge. t  The  court  is  of  opin- 
ion, that  Mrs.  Teas,  under  whom  the  appel- 
lant claims,  having  never  renounced  her 
character  of  citizen  of  Virginia;  nor  ac- 
quired that  of  a  citizen  of  North-Carolina ; 
is    not   embraced   by    the   first   part  of  the 


(b)  SufiTd.  Vend.  192-5. 

(c)  Norton  v.  Rose.  2  Wash.  288. 

•For  the  proposition  laid  down  in  the  headnote. 
the  principal  case  Is  cited  in  Betty  v.  Horton.  & 
LelGTh  681. 

(a)  Rev.  of  1792.  p.  108. 

(b)  2  Munf.  893. 
tBBOOKa  absent. 
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proviso  of  2  4,  ch.  103,  (pa.  186,  of  Pleas- 
ants' edition  of  the  laws,)  under  the  deci- 
sion of  this  court  in  the  case  of  Murray  v. 
M'Cartj;  so  as  to  deprive  a  slave  purchased 
by  her  in  another  state,  after  the  passing 
of  that  act  and  brought  into  this  common- 
wealth, of  the  right  of  freedom,  enuring  to 
him  under  the  2d  {thereof:  but  the  appellee 
in  this  case  having  been  at  the  time  of  the 
■commencement  of  this  act,  actually  owned 
by  the  said  Mrs.  Teas,  his  right .  to 
234  freedom  is  *barred  by  that  circum- 
stance, under  the  provision  as  to  cit- 
izens of  the  commonwealth,  contained  in 
the  last  part  of  the  said  proviso ;  and  this 
a  fortiori,  as  the  said  Mrs.  Teas  had  owned 
the  appellee  as  1  slave  in  Virginia,  and 
carried  him  with  her  into  the  state  of 
JJorth-Carolina. 

Under  this  opinion  against  the  appellee, 
•on  the  merits,  it  is  unnecessary,  however 
plain,  to  inquire  into  the  suflEiciency  of  the 
<lepositions  excepted  to  in  the  proceedings : 
but  if  that  deposition  ought  to  have  been 
rejected,  it  shews  more  strongly,  that  the 
Judgment  in  his  favor  is  erroneous. 

Both  judgments  are  to  be  reversed  and 
•entered  for  the  appellant. 
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'^Baker,  [Treasurer,]  for  the  Common- 
wealth V.  Preston  and  Others. 

June.  1881. 

Before  a  special  court  of  appeals,  consistlnff  of 
Spbncir  Roanb,  Robert  White,  Hugh  Holmes, 
Pbtbb  Johnson,  William  Daniel,  and  George 
Parker.* 

Evidence- Deed— Certified  Copy .t— The  copy  of  a  dped 
acknowledired  by  the  srrantor  before  Justices,  by 
them  certified  to  the  Clerk  for  record,  and  by  him 


*When  commissions  were  about  to  be  issued  by 
the  Clerk,  for  orcranizinir  the  Special  court,  the  or- 
dinary court  of  Appeals  directed  the  Clerk,  to  send 
a  summons  to  every  Judgre  capable  of  sitting*  in  a 
special  court  of  Appeals.  The  practice  before  had 
been,  to  suffer  the  party  at  whose  instance  a  special 
court  was  called,  to  take  out  the  summons. 

When  the  court  above,  was  org-anised,  and  before 
its  proceedlnsr  to  act,  Leigh  made  a  question, 
whether  the  court  was  legally  constituted;  since 
Judge  Brooke  had  withdrawn,  without  being-  In- 
terested In  the  matter,  or  under  any  permanent 
disability  to  sit:  being  unwell,  and  having  a  sick 
family.  It  was  urged,  that  the  law  contemplated 
some  durable  Impediment,  and  not  a  temporary  in- 
capacity, which  might  be  obviated  by  a  continuance 
of  the  cause.  The  motion  being  submitted,  the 
Judjfes  withdrew  to  the  conference  room  to  deliber- 
ate: after  a  few  minutes  they  returned,  and  were 
unanimously  of  opinion,  that  the  objection  .should 
be  overruled,  and  that  the  court  as  constituted, 
should  proceed  to  hear  and  determine  the  cause.— 
Edition  1821. 

tBvidence— Copies  of  Deeds.— See,  on  this  subject, 
footnote  to  Maxwell  v.  Light,  1  Call  117;  foot-note  to 
Anderson  v.  Dudley.  5  Call  529. 

In  Petermans  v.  Laws,  6  Lelsrh  529,  it  Is  said :  **It 
Is  not  necessary  to  consider,  whether  the  case  of 
Baker  V.  Preston  settles  the  rule,  that  office  copies  of 
deeds  regrlstered  In  Virginia,  are  primary  evidence. 
Whether  copies  of  deeds  recorded  in  Virfirlnia  are 
or  are  not  primary  evidence,  the  copy  of  a  deed 
recorded  In  North  Carolina  cannot  be  so.  without 
proof,  that  It  would  be  received  as  evidence,  In  lieu 
of  the  original,  in  the  courts  of  that  state:  for  such 
faith  and  credit  only  are  to  be  sriven  to  It  here,  as 
It  would  have,  by  law  or  usage  In  the  courts  of  that 
state.  On  this  subject,  we  have  no  proof;  and  with- 
out proof  of  a  rule  in  their  courts,  which  permits 
the  Introduction  of  the  secondary  evidence  instead 
of  the  orifiTlnal  deed,  the  general  principle  must  pre- 
vail, which  excludes  such  evidence." 

See  grenerally,  monog-raphlc  Twte  on  "Deeds"  ap- 
pended to  Flott  V.  Com.,  12  Qratt.  564. 

To  the  point  that  a  recorded  deed  Is  evidence  of 
Itself,  the  principal  case  is  cited  In  Johnston  v.  Sla- 
ter* 11  Qratt.  824. 

g—ia    rartlilffata  of  Auditor.— Unon  sreneral  prlncl- 


certifled  to  be  a  true  copy.  Is  admissible  as  pri- 
mary evidence,  equivalent  to  the  orlsrlnal. 

Same  —  Treasu  rer's  Books  —  Coaclusl  veaess.  ^  —  The 
books  kept  by  the  Treasurer,  are  conclusive  evi- 
dence of  the  balance  actually  in  the  treasury  at 
any  irlven  time,  both  ag'alnst  the  Treasurer,  and 
his  sureties,  without  belnsr  pleaded  as  an  estoppel, 
so  as  to  charg^e  them  with  balances  carried  for- 
ward from  year  to  year,  as  If  those  balances  were 
actually  on  hand. 

Treasurer -Annual  Bonds.— The  statute  of  1792  au- 
thorized the  executive  to  demand  annual  bonds  of 
the  Treasurer. 

Same— DeposltinflT  Unaudited  Monies— Effect.— Monies 
deposited  in  Bank  by  the  Treasurer  In  1818nvlthout 
belrig-  audited,  will  be  considered  as  part  of  a 
larger  sum  turned  over  to  his  successor  In  office 
In  1819.  nothing-  appearlngr  to  the  contrary. 

Same— Application  of  Money  Turned  Over  by  Prede- 
cessor.—The  Treasurer  has  a  rlg-ht  to  apply  the 
money  turned  over  to  him  by  his  predecessor,  to 
the  extinsrulshment  of  any  balance  due  by  such 
predecessor.  In  consequence  of  his  not  credltlner 
the  Commonwealth  with  the  same  money  on  the 
treasury  books;  It  belnsra  payment  by  the  pre- 
cedlnjjT  to  the  succeeding*  Treasurer. 

This  was  a  motion  made  by  Jerman  Baker 
[Treasurer],    on    behalf    of    the    common- 
wealth,     under      the    11th      section, 
236      *chap.    174,    of    the     Revised    Code; 


pies,  and  without  reference  to  any  particular  stat- 
ute, the  certificate  of  the  auditor  of  a  fact  appearing* 
from  the  books  under  his  control,  and  upon  whom 
the  law  Imposes  the  duty  of  examinlnsr  such  books, 
and  fflvlnff  a  certificate  of  the  facts  thereby  appear- 
ing, as  a  guide  for  other  officers  In  the  performance 
of  duties  Imposed  on  them,  would  be  competent  as 
evidence  of  such  fact  Ushers  v.  Pride.  15  Gratt. 
195,  cltlngr  the  principal  case. 

tSame— Judfnnent  against  Prlnciiwl— Conclusiveness 
as  to  Surety.— In  Munford  v.  Overseers  of  the  Poor, 
2  Rand.  315,  Judge  Gbbbn.  delivering  his  opinion,— In 
which  the  other  Judg*es  concurred— said  that  the 
question  how  far  sure  ties  are  bound  by  a  judgment  or 
other  evidence  against  their  principal,  which  estops 
or  concludes  him,  had  never  been  settled  In  Vir- 
ginia except  in  Baker  t.  Preston^  where  the  court 
argrued  that,  if  a  judsrment  ag'alnst  the  principal 
would  conclude  his  sureties,  so  oug*ht  the  evidence 
on  which  such  Judgment  Is  rendered  to  conclude, 
them  and  relied  on  the  cases  of  Braxton  v.  Wlnslow, 
1  Wash.  81,  and  Qreensldes  v.  Benson.  S  Atk.  248,  to 
show  that  a  judg*ment  ag'alnst  the  principal  Is  con- 
clusively binding  on  the  sureties.  Judge  Green. 
then  goes  Into  a  somewhat  extended  review  of  the 
two  cases  just  cited  to  prove  that  no  such  point  was 
decided  In  either,  and  concludes  that  the  question  is 
still  open  whether  or  not  a  judfirment  ag*alnst  the 
principal  Is  conclusive  evidence  agralnst  his  sureties. 
In  this  case  (Munford  v.  Overseers  of  the  Poor),  it 
was  held  that  a  judsrment  against  a  principal  in  a 
bond  is  not  conclueive  evidence  aeralnst  his  sureties. 

In  Craddockv.  Turner.  6  Leigh  124.  126,  Tucker,  P., 
in  delivering  his  dissenting*  opinion  refers  with  evi- 
dent approval  to  the  opinion  of  Judge  Green  In 
Munford  v.  Overseers  of  the  Poor,  2  Rand.  815.  and 
says:  **As  to  the  case  of  Baker,  Treasurer  v.  Preston, 
Gilm.  285,  It  turned  upon  the  question  of  the  conclu- 
siveness of  the  books  of  the  treasury,  and  not  upon 
any  previous  verdict  or  judgment  asralnst  the  prin- 
cipal, thoufiTh  Judge  Roane  relied  on  the  two  cases 
just  cited,  to  sustain  his  opinion.  That  opinion  has, 
certainly,  not  been  very  acceptable  to  the  profession. 
It  was  most  ably  combated  at  the  time,  by  one  of 
the  most  distinguished  judg*es  of  the  g*eneral  court, 
then  sitting  as  a  member  of  the  special  court  of  ap- 
peals which  decided  the  cause.  If  it  can  be  sus- 
tained. It  Is  only  sustainable,  I  think,  upon  grounds 
wholly  different  from  those  upon  which  the  question 
as  to  the  sureties  for  a  due  administration  rests. 
Perhaps,  it  may  be  supported  on  the  principles  of 
the  case  of  Goss  v.  Watlington,  3  Brod.  &  Bluff.  132,  7 
Eng.  C.  L.  R.  379,  though,  as  Preston  was  In  full  life, 
even  this  seems  dlfflculL"  What  is  said  by  Judge 
Green  in  Munford  v.  Overseers  of  the  Poor.  2  Rand. 
315,  concerning  the  principal  case  Is  quoted  in  Craw- 
ford V.  Turk,  24  Gratt.  182. 

In  State  v.  Nutter,  44  W.  Va.  389,  80  S.  E.  Rep.  69, 
the  court  said:  "I  think  that  In  this  state  a  judg- 
ment against  a  principal  does  not  bind  the  surety, 
as  a  general  rule.  Blgelow.  Estop.  145;  Craddock  v. 
Turner.  6  Leigh  116;  Munford  v.  Overseer  of  Poor,  2 
Rand.  (Va.)  313;  Jacobs  v.  Hill,  2  Leigh  398:  Black, 
Judgm.  S  586.  These  cases  overrule  Baker  v.  Preston, 
Gilm.  235.  There  is  high  authority,  however.  In 
favor  of  the  conclusiveness  of  a  judgment  against  j 

the  principal  upon  the  sureties.    Stovall  v.  Banks,         J 
10  Wall.  583:  Blgelow.  Estop.  146,  note  2."  M 
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against  John  Preston  and  nine  persons, 
his  sureties,  on  a  bond  given  in  con- 
formity with  the  9th  section  of  the  same 
act.  (a)  The  condition  of  the  bond,  after 
reciting  that  Preston  had  been  elected 
Treasurer,  concluded,  **now  if  the  said 
John  Preston  shall  faithfully  account  for 
all  monies  and  other  things  which  shall 
come  to  his  hands  in  virtue  of  his  office, 
and  perform  all  other  articles  thereof  ac- 
cording to  law,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and 
virtue." 

The  notice  of  the  motion  recited  the 
bond,  and  the  condition ;  averred  that  it 
had  not  been  complied  with,  and  claimed 
the  penalty  of  one  million  of  dollars. 

There  was  no  appearance  for  John  Pres- 
ton the  principal.  The  sureties  appeared 
by  counsel,  and  the  following  pleadings 
were  made  up. 

The  1st  plea  craved  oyer  of  the  bond, 
which  being  read,  was  incorporated  into 
the  plea.  The  election  of  John  Preston  to 
the  office  of  Treasurer  on  the  18th  day  of 
January  1819  (the  date  of  the  bond)  and 
the  determination  of  his  office  on  the  17th 
January  1820,  and  the  election  of  Jerman 
Baker  as  Treasurer  on  that  day  were 
237  *all  recited.  And  the  plea  averred, 
that  during  the  whole  of  Preston's 
said  office  of  Treasurer,  to  wit :  from  the 
18th  January  1819  to  the  17th  January  1820, 
he  did  faithfully  account  for  all  monies  and 
other  things  which  came  to  his  hands  in 
virtue  of  his  said  office,  and  perform  all 
other  articles  thereof  according  to  law. 

The  plaintiff  replied,  that  between  the 
above  dates,  and  during  Preston's  continu- 
ance in  the  said  office,  large  sums  of  money, 
viz.  $2,000,000,  had  come  to  his  hands,  and 
that  he  did  not  faithfully  account,  &c. 

Rejoinder,  that  during  Preston's  continu- 
ance in  the  said  office  from  the  said  18th 
January  1819  to  17th  January  1820,  there 
came  to  his  hands  in  virtue  of  his  office 
only  dollars,  and  no  more,  and  that  he 

did  faithfully  account,  &c.  Issue  was  joined 
on  this  rejoinder. 

2d  plea.  After  the  same  recital  as  in  the 
first  plea,  averred,  that  on  the  day  of  the 
commencement  of  Preston's  said  office, 
to  wit:  on  18th  January  1819,  there  was 
actually  in  the  treasury,  and  in  the  hands  of 
Preston  in  virtue  of  his  said  office,  the  sum 
of  $407,000  and  no  more  money  or  other 
thing;  and  between  the  commencement  and 
expiration  of  his  said  office,  to  wit :  from 
18th  Jan.  1819  to  17th  Jan.  1820,  there  came 
to  the  hands  of  the  said  John  Preston,  in 
virtue  of  his  office,  divers  sums  of  money, 
amounting  to  the  sum  of  $793,251  36-100 
and  no  more  money  or  other  thing,  which 
two  sums  of  $407,000  and  $793,251  36-100 
amounting  together  to  the  sum  of 
$1,200,251  36-100,  was  all  of  the  money  or 
thing,  that  came  to  the  hands  of  the  said 
Preston  in  virtue  of  his  said  office;  and 
that  he  had  faithfully  accounted  for  all 
the  said  monies  which  so  came  to  his  hands 
in  virtue  of  his  said  office,  during  his  con- 
tinuance therein;  and  had  performed  all 
other  articles  of  the  said  office,  &c. 


(a)  It  will  be  observed,  tbatthe  words,  "and  every 
?ar  thereafter,"  were  locorporated  Into  the  stat- 
te  after  the  execution  of  the  bond.— Edition  1821. 


Replication,    that   on    the    18th   January 

1819,    there   was   actually   in    the  treasury 

and  came    to   the    hands   of   Preston 

238  *in    virtue  of   his   office,    the  sum  of 
$800,000;  and    between    the  18th  Jan. 

1819  and  17th  Jan.  1820,  there  came  to  his 
hands  in  virtue  of  his  said  office,  divers 
other  sums  amounting  to  and  that 

the  said  Preston  did  not  account  for  or  pay 
the  daid  sum  of  money,  but  did  divert,  mis- 
apply and  convert  the  same  to  his  own  use ; 
and  so  had  broken  and  violated  the  condi- 
tion of  the  bond.  The  replication  con- 
cluded to  the  country,  and  issue  was 
joined. 

3d  plea.  That  John  Preston  was  first  ap- 
I)ointed  Treasurer  on  the  day  of  October 

1808,  by  the  Governor  with  advice  of  coun- 
cil :  and  executed  his  bond  with  security  on 
the  18th  Oct6ber  1808:  that  he  was  first 
elected  by  the  legislature  in  January  1809 
and  gave  bond  with  security  for  the  faith- 
ful discharge  of  his  duties  on  the  12th  Jan. 
1819.  That  he  was  successively  re-elected 
every  year,  until  January  1819.  That  the 
bond  of  1819  was  not  taken  on  ''his  first 
election" (b)  but  on  his  10th  and  last  elec- 
tion, and  was  not  required  or  authorised  by 
law,  and  was  void. 

There  was  a  general  demurrer,  and  joinder 
in  demurrer  to  this  plea.  The  demurrer  was 
sustained  by  the  general  court. 

A  Jury  was  then  sworn  to  inquire  of 
damages  as  to  John  Preston ;  and  the  truth 
to  speak  upon  the  issues  joined  as  to  the 
other  defendants.  In  the  progress  of  the 
cause  several  instructions  to  the  Jury  were 
asked  for  by  the  plaintiff,  which  will  ap- 
pear in  the  bills  of  exceptions  which  fol- 
low:— 

239  *The  1st  bill  of  Exceptions  taken  by 
the    plaintiff    states,    ''That    on    the 

trial  of  this  motion,  and  before  the  jury 
were  sworn,  the  plaintiff,  in  the  presence 
of  the  court,  and  on  the  day  the  jury  were 
sworn,  gave  notice  to  the  defendant,  Francis 
Preston,  to  produce  an  original  deed  exe- 
cuted by  a  co-defendant,  John  Preston, 
and  his  wife,  and  at  the  time  of  giving 

said  notice  offered  to  the  said  defendant,  if 
further  time  was  requisite  to  enable  him  to 
produce  the  said  original  deed,  that  he,  the 
plaintiff,  would  ask  a  suspension  of  the 
proceedings  until  it  could  be  obtained,  or 
move  for  a  continuance  of  the  motion  till  the 
ensuing  term  of  the  General  Court,  in  order 
that  such  time  might  be  afforded.  To 
which  proposal  the  said  defendant  declined 
to  give  any  other  reply,  than  that  the  plain- 
tiff's counsel  must  take  their  own  course* 
and  manage  their  cause  in  their  own  way. 
And  then  the  plaintiff  offered  to  introduce 
a  copy  of  the  said  deed,- duly  certified  by 
the  clerk  of  the  Hustings  Court  of  the  City 
of  Kichmond.  ^ 

And  the  plaintiff  proved,  that  the  said 
original  deed  was  about  eight  months  ago, 
delivered  by  the   clerk  of  the    said  court  to 


(b)  The  expression  **on  his  first  election,  be- 
fore he  skall  have  power  to  act,  he  shall  vlve 
bond"  Ac.  relates  to  the  provision  In  the 
first  sentence  of  the  section,  authorising  the 
Treasurer  to  continue  in  office  to  the  end  of  the  en- 
suing session  of  the  legislature  without  re-election. 
After  his  first  election  he  may  do  this  without  glv- 
Inff  bond;  but  when  first  elected  he  shall  do  no  act. 
before  he  has  ffiven  bond.— Edition  1821. 
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the  said  f^rancis  Preston ;  and  proved  by 
the  oath  of  the  said  clerk,  that  the  same 
^as  a  correct  copy,  and  that  the  trustees 
under  the  said  deed,  and  one  of  the  defend- 
ants, to  wit:  Bernard  Peyton,  had  acted 
under  the  said  deed,  by  authorising  and 
effecting  sales  of  property  therein  speci- 
fied :— Whereupon  the  said  Francis  Preston 
came  into  court  and  stated,  that  the  origi- 
nal deed  was  carried  by  him  and  delivered 
either  to  Henry  EMmundson,  or  James 
M*Dowell,  but  he  does  not  recollect  which, 
to  be  recorded  in  the  several  distant  coun- 
ties wherein  the  lands  mentioned  in  said 
deed  respectively  lie.  But  that  he  the 
said  Francis  did  not  know  whether  the  said 
deed  had  been  so  recorded,  nor  where  the 
same  was,  nor  whether  the  same  was  now  in 
existence,  or  not ;  but  he  believes  it  to  be 
in    existence,    and  now  in  the   hands 

240  *of  either  the  said  Bdmundson  or 
M'Dowell.  Whereupon  the  defend- 
ants moved  the  court  to  exclude  the  said 
copy  from  going  in  evidence  to  the  jury, 
which  motion  the  court  sustained;  and  the 
said  plaintiff  excepted  to  the  opinion  of 
the  court  rejecting  the  said  copy,  and 
prayed,  that  this  his  bill  of  exceptions  might 
be  signed  and  sealed  which  was  done  ac- 
cordingly.'* 

Another  bill  of  £)xceptions  taken  by  the 
plaintiff  states,— *' That  on  the  trial  of  the 
issues  joined  in  this  cause,  the  said  Baker 
to  support  the  said  issues  on  his  part 
proved,  that  the  said  John  Preston  was 
elected  treasurer  of  the  commonwealth  ac- 
cordincr  to  the  laws  and  constitution,  on 
the  day  of  January  1809,  and   was  suc- 

cessively and  annually,  in  like  manner, 
re-elected  to,  and  continued  in  the  said 
office,  from  year  to  year,  until  the  17th  day 
of  January,  1820,  when  he  resigned  the 
said  office ;  and  on  the  day  of  January, 

1820,  the  said  Jerman  Baker  was  elected 
his  successor  in  the  said  office." 

^'The  said  Jerman  Baker  then  gave  in 
evidence  the  annual  reports  made  to  the 
General  Assembly,  by  the  said  John  Pres- 
ton, from  the  said  day  of  January,  1809, 
to  the  13th  day  of  January,  1819,  (inclu- 
sive;) and  the  annual  reports  of  the  joint 
committees  of  both  houses  of  Assembly, 
from  the  said  day  of  January,  1809,  to 
the  said  13th  day  of  January,  1819,  inclu- 
sive; and  the  books  of  the  Treasury  De- 
partment, during  the  whole  period  during 
which  the  said  John  Preston  was  treasurer 
cf  the  commonwealth,  by  virtue  of  his  suc- 
cessive annual  elections  aforesaid.  And 
according  to  the  said  annual  reports,  and 
the  said  books  of  the  treasury  department, 
it  appeared,  that  on  the  1st  of  Oct.  1818, 
(being  the  end  of  that  fiscal  year)  there 
ought  to  have  been  a  balance  in  the  treasury, 
to  the  credit  of  the  commonwealth,  of 
$390,702,95;  and  on  the  18th  day  of  January, 
1819,  being  the  date  of  the  bond  on  which 
this  motion    is  grounded,  and  the  day 

241  of  *the    commencement    of   the    said 
John    Preston's   last    term    of   office, 

there  ought  to  have  been  a  balance  in  the 
treasury,  to  thecredit  of  the  commonwealth, 
of  $648,412,23;  and  on  the  17th  day  of  Janu- 
ary, 1820,  when  the  said  John  Preston  re- 
signed his  said  office,  there  ought  to  have 
been  a  balance  in  the  treasury,  to  the  credit 


of  the  commonwealth,  of  $333,297,07.— But 
the  said  Jerman  Baker  proved,  that  on  the 
said  17th  day  of  January,  1820,  he  found  in 
the  coffers  of  the  treasury  office,  and  to  the 
credit  of  the  treasury  in  the  two  banks  of 
Virginia,  only  the  sum  of  $250,197,77;  so 
that  there  was  a  difference  of  the  sum  of 
$83,099.30,  between  the  balance  so  shewn 
by  the  books  of  the  treasury  department, 
as  the  sum  which  ought  to  have  been  in 
the  treasury  to  the  credit  of  the  common- 
wealth, on  the  said  17th  day  of  January, 
1820,  (when  the  said  Preston  resigned  his 
office, )  and  the  cash  actually  in  the  treas- 
ury: and  that  the  said  Jerman  Baker,  the 
now  treasurer,  immediately  passed  to  the 
credit  of  the  commonwealth,  the  said  sum 
of  $250,197,77,  as  so  much  money  turned  over 
to  him  by  his  predecessor ;  of  which  sum 
$250,197,77,  the  sum  of  $248,086,62  was 
money  in  the  two  banks  of  Virginia,  to  the 
credit  of  the  treasury,  and  the  rest  was  in  the 
public  coffers  in  the  treasury  office;  and 
the  said  sum  of  $248,086,62  was  carried,  by 
the  said  two  banks,  to  the  credit  of  the  said 
Jerman  Baker,  the  now  treasurer,  imme- 
diately that  he  took  charge  of  the  treasury, 
without  any  check  for  the  same  drawn  in  his 
favor  by  the  said  John  Preston,  the  late 
treasurer,  in  whose  name,  as  treasurer,  the 
treasury  account  at  bank  stood;  and  the 
said  transfer  at  bank  was  made  in  the  pres- 
ence of  the  said  John  Preston's  agent,  who 
went  to  the  bank  with  the  said  Jerman 
Baker,  to  have  such  transfer  made ;  and  the 
said  Jerman  Baker  gave  his  receipt  to  the 
said  John  Preston,  for  the  said  sum  of 
$250,197,77  ^o  turned  over  by  the  said  John 
Preston  to  the  said  Baker.  And  it  further 
appeared,  by  the  said  books  of  the 
242  treasury  department,  *^upon  examina- 
tion and  correction,  that  there  were 
errors  and  omissions  in  the  Ledger  (on 
which  the  said  annual  reports  were 
founded)  against  the  commonwealth,  to  the 
amount  of  $4,488,08;  of  which  $3,488,08  was 
an  error  in  addition  in  the  accounts  of  1810, 
and  the  rest  consisted  of  divers  errors  and 
omissions  all  prior  to  June,  1818.  And  the 
said  Jerman  Baker  proved,  that  the  said 
John  Preston,  so  being  treasurer  of  the 
commonwealth  for  the  time  being,  on  the 
day  of  July,  1814,  reoeived  of  the  Bank 
of  Virginia  the  sum  of  $39,000,  being  for 
dividends  due  to  the  commonwealth,  on  the 
stock  of  that  bank  owned  by  the  common- 
wealth ;  which  sum  of  $39,000  was  passed 
by  the  said  bank  to  the  credit  of  the  said 
John  Preston,  as  treasurer  of  the  common- 
wealth, on  the  day  it  was  so  by  him  re- 
ceived; but  it  was  never  audited,  nor 
credited  by  the  said  John  Preston  to  the 
commonwealth,  on  the  books  of  the  treas- 
ury department.  And  the  said  Jerman 
Baker  further  proved  that  the  said  John 
Preston,  so  being  treasurer  for  the  time 
being,  on  the  day  of  July,  1816,  received 

the  further  sum  of  $5,431,57,  for  interest 
on  treasury  notes  of  the  U.  States,  the 
property  of  the  commonwealth,  which  he 
dei)osited  to  his  credit,  as  treasurer  of  the 
commonwealth,  at  the  said  bank  of  Vir- 
ginia ;  but  the  same  was  never  audited,  nor 
credited  to  the  commonwealth  by  the  said 
John  Preston,  on  the  books  of  the  treasury 
department.     And    the   said   Jerman  Baker 
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further  proved,  that  the  said  John  Preston, 
so  being  treasurer  for  the  time  being,  re- 
ceived, on  the  day  of  March,  1816,  the 
further  sum  of  $510,  for  interest  on  other 
treasury  notes  of  the  U.  States,  belonging 
to  the  commonwealth ;  but  the  same  was 
never  audited,  nor  credited  to  the  common- 
wealth, on  the  books  of  the  treasury  depart- 
ment. And  thereupon  the  said  Jerman 
Baker,  the  now  treasurer,  claimed  on  his  said 
motion  and  action  against  the  said  defend- 
ants, the  said  deficit  of  $83,099,30;  and 

243  the  said   sums   of  *$4,488,08,    $39,000, 
$5,431,57,  and  $510,    amounting  in  all 

to  the  sum  of  $132,528,95." 

^^Then  the  said  defendants,  to  support 
the  issues  joined  on  their  part,  proved, 
That  the  said  John  Preston,  so  being  treas- 
urer for  the  time  being,  on  the  17th  day  of 
August,  1818,  received  of  John  Chew,  a 
check  on  the  bank  of  the  United  States  at 
Philadelphia,  for  $146,500  for  so  much 
money  due  by  the  U.  States  to  the  common  • 
wealth,  which  sum  had  been  duly  audited, 
and  was  passed  by  the  said  John  Preston 
on  the  same  d?Ly  to  the  credit  of  the  com- 
monwealth, on  the  books  of  the  treasury  de- 
partment ;  but  the  said  Preston  on  the  same 
day,  did  not  deposit  the  same  at  the  bank 
to  his  credit,  as  treasurer,  on  official  ac- 
count, but  did  deposit  the  same  to  his  own 
individual  credit  at  the  bank  of  Virginia, 
on  his  individual  private  account, 
blending  the  same  with  his  private  funds 
at  his  credit  at  the  said  bank;  and  the 
same  was  thereafter  checked  for  by  him,  in 
his  own  name,  in  like  manner  as  for  his  own 
money,  so  as  to  exhaust  the  whole  amount 
thereof;  but  whether  the  same  when  so 
checked  for,  was  applied  to  his  own  use,  or  to 
that  of  the  commonwealth,  or  when  it  was 
so  checked  for  as  to  be  exhausted,  did  not 
appear ;  nor  was  any  evidence  adduced  on  the 
part  of  the  said  Jerman  Baker,  to  shew  that 
the  said  John  Preston  ever  applied  any 
part  of  the  said  $146,500  to  the  use  of  the 
commonwealth,  or  returned  any  part  of  the 
same  in  any  wise  into  the  treasury,  otner 
than  what  may  be  collected  from  the  facts 
and  proofs  herein  stated." 

**Thatonthe  1st  October,  1818,  (being 
the  end  of  that  fiscal  year)  when  according 
to  the  annual  reports  of  the  said  John  Pres- 
ton, then  treasurer,  and  of  the  joint  com- 
mittee of  both  houses  of  Assembly  of  the 
13th  day  of  January  1819,  and  the  books  of 
the  treasury  department,  and  other  evidence 
adduced  on  the  part  of  the  said  Jerman 
Baker:  (as  above  stated,)  there  ought  to 
have  been  in  the  treasury  to  the  credit  of 
the     commonwealth,      the      sum     of 

244  *S440,132,60;(c)  there  was  in  the    two 
banks    of    Virginia,    to  the  credit  of 

the  said  John  Preston  as  treasurer  of  the 
commonwealth,  on  his  official  account 
there,  only  the  sum  of  $147,919,17,  shewing 
a  difference  between  the  sum  which  ought 
then  to  have  been  in  the  treasury,  according 
to  the  said  evidence  adduced  on  the  part  of 
the  said    Jerman    Baker,  and  the  money  at 


(c)  Per    the    Reports    and   Treasury 
Books,  1390  702  95 

Per  the  other  evidence,  [14,488,08,  $89,000- 
$5,431.57  $5101.  49  429  66 


$440  132  60 


the  banks  to  the  credit  of  the  treasury,  of 
292,213,53.  That  on  the  18th  day  of  Janu- 
ary, 1819,  when  according  to  the  same  evi- 
dence adduced  on  the  part  of  the  said 
Jerman  Baker,  there  ought  to  have  been  in 
the  treasury  the  sum  of  $697, 841, 88(d)  to 
the  credit  of  the  commonwealth ;  there  was 
in  the  two  banks  of  Virginia,  to  the  credit 
of  the  said  John  Preston,  as  treasurer  of 
the  commonwealth,  on  his  official  account 
there,  only  the  sum  of  $406,150,73;  shewing 
a  difference  between  the  said  sum  which 
ought  then  to  have  been  in  the  treasury, 
according  to  the  same  evidence  adduced  on 
the  part  of  the  said  Jerman  Baker,  and  the 
money  at  the  banks  to  the  credit  of  the 
treasury,  of  $291,691,15.  And  the  defendants 
proved,  by  a  clerk  in  the  treasury  depart- 
ment, employed  there  during  all  the  years 
1818,  and  1819,  and  until  the  17th  January, 
1820,  (inclusive;)  that  there  was  not  usually 
kept  in  the  public  coffers  in  the  treasury 
office,  during  the  period  aforesaid,  more  than 
$5,000,  very  seldom  as  much  as  $10,000,  and 
never,  within  the  recollection  of  the  witness, 
as  much  as  $50,000  for  one  whole  day  at  a 
time.     And  by  the   evidence    of    the    same 

clerk  of  the  treasury  department,  and 
245      *the  official  accounts  of  the  said  John 

Preston,  as  treasurer  of  the  common- 
wealth, with  the  two  banks  of  Virginia, 
compared  with  the  books  of  the  treasury  de- 
partment, and  the  other  evidence  aforesaid 
adduced  on  the  part  of  the  said  Jerman 
Baker,  it  appeared  that  there  was  contin- 
ually, and  every  day  from  the  said  17th  day 
of  August,  1818,  to  the  said  18th  day  of 
January,  1819,  inclusive,  the  difference  of 
$250,000,  at  the  least,  between  the  balance 
stated  on  the  books  of  the  department,  and 
by  the  other  evidence  adduced  on  the  part 
of  the  said  Jerman  Baker,  as  the  balances 
due  to  the  commonwealth,  and  the  amount 
of  the  actual  sums  in  the  public  coffers  in 
the  treasury  office,  added  to  the  balances  at 
bank,  to  the  credit  of  the  treasury. 

'*  TThereupon  the  said  Jerman  Baker  by  his 
counsel  moved  the  court,  to  exclude  the 
evidence  so  as  aforesaid  adduced  by  the 
defendants  from  the  consideration  of  the 
jury,  as  being  inadmissible  evidence,  so  far 
as  the  same  was  offered  to  exonerate  the 
said  defendants  from  resi)onsibility  for 
the  balance  of  $83,099,30,  appearing  from  the 
said  reports  of  the  said  John  Preston,  as 
treasurer,  and  of  the  joint  committees  of 
both  houses  of  Assembly,  and  the  books  of 
the  treasury  department,  to  be  due  at  the 
time  of  the  said  Preston's  said  resignation, 
as  above  stated.  But  the  court  was  of  opin- 
ion, that  the  said  motion  should  be  over- 
ruled, and  admitted  the  said  evidence  of 
the  defendants  as  proper  for  the  considera- 
tion of  the  jury." 

And  then  the  said  Jerman  Baker  by  coun- 
sel insisted,  that  the  balance  due  by  the 
said  Preston  as  treasurer  for  the  year  1818, 
and  the  preceding  years,  at  the  time  of  the 
execution  of  the  bond  on  which  this  mo- 
tion and  action  is  founded,  must  be  intended 
to    have    afterwards    come    to  his  hands  in 


(d)  $648  412  28 
49  429  65 
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virtue  of  his  office  so  as  to  charge  the  said 
defendants  as  his  sureties  for  his  last  term 
of  office  aforesaid ;  and  that  the  fact  of  his 
keeping  the  treasury  books,  as  if  the 
amount  called  for    by    the  said  books 

246  was   on    hand,  ^amounted    to   an  ad- 
mission,, by  him,    that    he    held    the 

whole  sum  so  called  for  by  the  books  in  his 
official  character,  and  was  an  election  by 
him,  to  hold  the  said  sum  so  previously  due 
by  him,  in  his  official  character,  as  treas- 
urer for  the  year  1819.  And  the  said  Jer- 
xnan  Baker  by  his  counsel  also  insisted,  that 
the  said  sum  of  S2S0,197,77,  so  turned  over 
by  the  said  John  Preston  upon  his  said 
resignation  in  manner  aforesaid,  being  so 
turned  over  by  the  said  Preston,  without 
any  specific  direction  as  to  the  application 
thereof,  was  a  payment  by  the  said  Preston 
to  the  commonwealth,  which  the  said  Jer- 
man  Baker,  as  treasurer  of  the  common- 
wealth, had  a  right  to  apply  to  the 
extinguishment  of  any  balance  due  by 
the  said  Preston,  as  treasurer  to  the 
commonwealth,  prior  to  the  commence- 
ment of  his  last  term  of  service,  and 
the  date  of  the  bond  on  which  the  pres- 
ent motion  and  action  was  founded. 
Whereupon  the  said  Jerman  Baker  by  his 
counsel  moved  the  court  to  instruct  the 
jury,  that  notwithstanding  the  facts  proved 
b3*  the  said  defendants,  (supposing  them 
fully  pro  ed)  he  is  entitled  in  law  to  recover 
of  the  said  defendants  the  sum  of  $83,099,30 
( the  deficit  appearing  on  the  treasury  books 
as  kept  for  the  year  1819,  in  manner  before 
stated;)  and  also  the  amount  of  the  said 
several  sums  of  $4,488,08,  $39,000,  $5,431,57, 
and  $510,  herein  before  mentioned  and  ex- 
plained. But  the  court  was  of  opinion,  that 
the  said  defendants,  in  this  motion  an^d 
action,  are  only  liable  for  due  application 
by  the  said  John  Preston,  of  the  sum  act- 
tially  in  the  treasury,  at  the  commencement 
of  the  said  John  Preston's  last  term  of 
office,  and  at  the  date  when  the  said  de- 
fendants executed  the  bond  aforesaid,  as 
the  said  Preston's  sureties;  and  of  the  sums 
received  by  him  during  his  last  term  of 
office  aforesaid;  and  that  the  said  Baker  is 
not  entitled  to  recover  the  said  deficit  of 
S83,099,30,  of  the  said  defendants  in  this  mo- 
tion and  action,  on  the  issues  joined,  on  the 
ground    that  the  keeping  of    the  said 

247  books  *of  the   treasury    department, 
by  the  said  John  Preston,  during   his 

said  last  term  of  office,  in  the  manner  herein 
before  stated,  was  an  election  by  the  said 
John  Preston,  to  hold  the  money  so  appear- 
ing by  the  books  to  be  due  to  the  common- 
wealth, in  his  official  character  of  treasurer 
for  his  said  last  term  of  office,  (as  contended 
by  the  said  Baker's  counsel, )  if  it  was  in 
fact  eloigned  from  tne  treasury  during  the 
year  1818;  unless  it  appeared,  that  the  said 
money  was  actually  applied  to  public  use,  or 
actually  returned  by  the  said  Preston  to 
the  treasury  during  his  said  last  term  of 
office;  and  by  him  again  eloigned  and  with- 
drawn from  the  treasury,  and  to  his  own 
use  converted,  during  his  last  term  of  office 
aforesaid.  And  the  court  was  further  of 
opinion,  as  to  the  amount  of  the  said  sev- 
eral sums  of  $4,488,08,  $39,000,  $5,431,57,  and 
S510,  that  it  was  not  the  right  of  the  said 
Jerman  Baker   to  apply    the    said    sum    of 


$250,197,77,  [so  as  aforesaid  turned  over  by 
the  said  Preston,  on  his  said  resignation, 
to  the  said  Baker  as  his  successor,]  to  the 
extinguishment  of  the  said  debt  due  by  the 
said  Preston  to  the  commonwealth,  on  ac- 
count of  the  several  sums  so  withdrawn 
from  the  treasury,  and  applied  to  his  own 
use  previous  to  the  commencement  of  his 
said  last  term  of  office,  in  the  manner  herein 
before  stated  and  explained;  because  the 
said  sum  of  $250,'197,77  was  in  fact  the  com- 
monwealth's own  money,  and  not  a  payment 
of  so  much  by  the  said  Preston  to  the  said 
Baker,  his  successor.  And  the  court  in- 
structed the  jury  accordingl3',  and  overruled 
the  said  motion  for  an  instruction  to  the 
jury,  made  by  the  said  Baker's  counsel. 
To  all  which  opinions  of  the  court,  herein 
above  stated,  the  said  Baker  by  his  counsel 
excepted,  and  prayed  the  court  to  sign  and 
seal  this  his  Bill  of  Exceptions ;  which  is 
done  accordingly." 

The  jury  found    for   the  plaintiif,   on  the 
writ  of  inquiry  awarded  against  John  Pres- 
ton, and  assessed  the  damages  at  one  cent : 
and  as    to  the   issues   joined  between 

248  the  *plaintiff   and  the   other   defend- 
ants [the  sureties,]  there  was  a  verdict 

for  the  defendants.  The  judgment  as  to 
John  Preston  was,  that  the  plaintiff  take 
nothing  non  obstante  veredicto;  and  that 
the  plaintiff  take  nothing  hy  his  motion 
against  the  other  defendants,  but  that  they 
go  hence  without  day. 

The  appeal  was  from  this  judgment,  and 
now  the  cause  was  opened  by 

Nicholas  for  the  appellant. 

The  2d  plea  ought  not  to  have  been  ad- 
mitted by  the  general  court,  because  it  was 
a  repetition  of  the  matter  of  the  first  plea 
in  another  form.  The  first  was  a  general 
plea  of  conditions  performed ;  and  the  con- 
dition of  the  bond  was,  that  John  Preston 
should  ^'faithfully  account  for  all  monies 
and  other  things  which  should  come  to  his 
hands  in  virtue  of  his  office,  &c."  The 
2d  plea  avers,  that  only  a  given  sum  came 
to  the  hands  of  Preston  in  virtue  of  his 
office,  and  that  he  had  faithfully  accounted 
for  it ;  and  had  performed  all  other  articles, 
4&C.  It  is  true  the  statute  allows  defend- 
ants, to  plead  as  many  several  matters  as 
they  may  think  necessary  for  their  defence, 
(e)  But  these  are  not  several  matters, 
they  are  the  same  matter.  And  it  has 
never  been  held  under  the  statute,  that  a 
defendant  shall  be  allowed  to  plead  speci- 
ally, a  matter  put  in  issue  by  the  plea  of 
the  general  issue. 

2d.  Should  the  certified  copy  of  the  deed 
have  been  admitted  in  evidence? 

It  is  objected  to  this  deed  that  it  is  a 
copy ;  and  the  reason  for  disallowing  copies 
generally  is,  that  offering  them  in  evidence 
raises  a  presumption,  that  there  is  some- 
thing in  the  original  unfavorable  to  the 
party  oflFering  the  copy.  But  even  a  copy 
is  evidence  when  there  is  no  fair  presump- 
tion   from    the    circumstances,    that 

249  there    is  *any  better   evidence  of  the 
facts  to  be  proved.     [For  this  he  cited 

Phil.  Evid.  (f)]  It  has  moreover  long  been 
the  usage  of  the  country,  to  admit  certified 


<e)  1  Rev.  610. 
(f)  167. 
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ofiEice  copies  of  deeds  as  equivalent  to  the 
orig^inal. 

We  proved  that  the  original  deed  was  de- 
livered to  Francis  Preston,  a  defendant, 
and  notice  was  given  him  to  produce  it. 
The  late  law  requiring  conveyances  of 
lands,  to  be  recorded  in  each  county  in 
which  any  part  of  the  lands  lie,  has  made 
it  difficult  for  parties  to  know,  where  to  ap- 
ply for  the  original;  we  traced  the  deed  to 
the  possession  of  F.  Preston,  a  party  to 
the  cause ;  and  notice  to  him  to  produce  it, 
should  let  in  the  secondary  proof,  even  if 
the  copy  was  inadmissible  as  primary  evi- 
dence, which  he  contended  it  was.  For  it 
is  said,  one  cannot  plead  non  est  factum 
to  an  enrolled  deed,  (g)  And  in  the  case  of 
Whitacre  v.  M'llhaney,  (h)  this  court  held, 
that  a  copy  of  a  copy  was  inadmissible ; 
strongly  implying,  that  a  copy  of  an  orig- 
inal was  good  evidence. 

This  deed  was  very  important  evidence, 
because  it  was  made  to  indemnify  against 
loss,  the  defendants  to  this  motion ;  and 
recited,  that  a  default  of  the  treasurer  had 
recently  happened,  which  recital  stops  the 
Treasurer  from  denying  either  the  fact  of 
the  default,  or  the  date  at  which  it  hap- 
pened,  (i) 

If  it  be  said  the  sureties  are  no  parties  to 
this  deed ;  I  answer,  that  it  is  made,  for 
their  benefit,  and  to  a  considerable  extent 
has  been  carried  into  effect  to  their  exoner- 
ation. But  if  they  were  not  parties,  they 
are  at  least  privies,  and  bound  by  the 
deed  as  if  they  had  executed  it:  and 
if  neither  parties  nor  privies,  the  ad- 
missions of  Preston  are  binding  on  his 
sureties.  The  deed  then  should  have  been 
admitted  in  evidence,  and  the  purpose  for 
which  it  was  to  have  been  used  being 
250  important  to  the  appellant,  *the  judg- 
ment of  the  court  rejecting  the  deed, 
should  be  reversed. 

The  principal  questions  still  remain  to 
be  discussed,  namely,  whether  any  parol 
evidence  should  be  received  to  falsify  the 
treasury  books ;  and  whether  the  manner  of 
keeping  those  books  did  not  amount  to  an 
admission  by  the  Treasurer,  that  he  held  the 
sum  called  for  by  the  books  in  his  official 
character;  and  was  an  election  to  hold  the 
sum  previously  due  in  his  official  character, 
as  Treasurer  for  the  year  1819. 

It  is  admitted  on  all  sides,  that  the  books 
of  the  treasury  for  several  years  shewed 
the  balances  claimed  ought  to  have  been  in 
the  hands  of  the  Treasurer;  the  annual  re- 
ports of  the  Treasurer  founded  on  the;  books 
reiterated  the  same  assertion.  If  the  Treas- 
urer be  noiy  permitted  to  contradict  the 
books,  and  shew  that  for  whole  years  they 
were  altogether  false,  and  fraudulently  kept, 
there  is  no  security  for  the  safe  keeping  of 
the  finances  of  the  country. 

Public  books  of  every  description  are  of 
very  high  authority.  Entries  in  the  books 
of  corporations,  banking,  and  turnpike 
companies,  are  received  as  of  the  greatest 
weight;  and  public  documents  like  these, 
are  conclusive  of  the  facts  contained  in 
them,   (k)     That  it  was  the  intention  of  the 


(g)  8  Com.  Diar.  269  "Estoppel  A." 

ih)  4Munf.  310. 

(i)  Com.  Di?.  270,  A.  2;  Shelly  v.  Wright.  Willes.  9. 

(k)  Phil.  Evid.  302;  Peake's  Evld.  87.  91. 


legislature  that  these  books  should  preclude 
all  inquiry  aliunde  as  to  the  transactions  in 
the  treasury,  is  manifest  from  the  particular 
provisions  of  the  act  organizing  the  finan- 
cial department  of  the  government.  (1)  By 
a  statute  of  the  British  parliament,  com- 
missioners are  appointed  for  stating  debts 
due  between  officers  of  the  army,  Ac,  and 
it  has  been  decided,  that  the  acts  of  the 
commissioners  are  conclusive  upon  the 
parties ;  and  no  evidence  can  be  received  to 
contradict  their  certificate,   (m)     Here 

251  the    counsel    cited    the    case  *of  the 
Commonwealth    v.    Baynton     (n)    as 

applicable  to  the  present. 

Preston  then  cannot  deny,  that  he  held 
the  balances  which  from  the  books  it  ap- 
peared ought  to  have  been  on  hand ;  and  it 
he  cannot,  neither  cat)  his  sureties  who  are 
bound  by  all  his  acts,  and  concluded  by 
whatever  estops  him.  Even  in  criminal 
cases,  the  admission  of  one  person  often 
binds  another;  (o)  and  in  civil  proceedings 
the  cases  in  which  the  admissions  of  one 
party  bind  another  are  numerous,  (p)  These 
defendants  had  or  ought  to  have  had  from 
their  principal,  information  of  the  actual 
state  of  the  treasury  when  they  executed  the 
bond;  and  it  is  too  late  now  to  object  the 
want  of  such  information. 

The  misapplication  of  the  $146,000  in  1818, 
relied  on  by  the  defendants  to  shew  the 
default  occurred  before  they  signed  the 
bond,  cannot  help  them ;  for  though  Pres- 
ton deposited  this  sum  in  bank  to  his  indi- 
vidual credit,  it  was  thoughout  part  of  the 
public  treasure ;  the  manner  of  the  deposit 
could  not  divest  the  Commonwealth  of  its 
title  to  the  property.  Besides,  it  no  where 
appears  when  this  sum  so  deposited  was 
exhausted ;  it  may  have  been  in  fact  applied 
by  Preston  to  his<  individual  purposes  in 
1819,  and  if  so,  it  was  a  default  in  that 
year,  and  the  case  is  made  out  against  the 
defendants  even  on  their  own  principles. 
His  admission  by  the  books,  and  the  report 
that  the  balance  claimed  was  on  hand  in 
January  1819,  is  proof  that  this  sum  was 
not  in  fact  diverted  from  the  public  treas- 
ure in  1818.  Though  this  sum  was  depos- 
ited to  his  individual  credit,  he  may  have 
applied  it  to  public  uses,  and  if  he  did,  it 
must  be  considered  as  public  money 
throughout;  the  place  where  he  kept 

252  it,  and  the  mode  of  *the  deposit  can- 
not   alter    the  character  in  which  he 

held  it.   (q) 

The  same  objections  apply  to  the  evidence 
adduced  to  shew,  that  there  had  been  con- 
stant defaults  to  a  greater  amount  than  the 
sum  claimed,  for  several  previous  years. 

Treasurer  Baker  had  certainly  a  right  to 
apply  the  sum  paid  over  by  Preston,  to  the 
extinguishment  of  the  debt  due  by  Preston's 
default,  whenever  it  happened,  and  thus 
leave  the  deficiency  to  be  paid  at  the  time 
of  Preston's  resignation.  If  it  be  said  that 
the  money  belonged  to  the  Commonwealth 
and  not  to    Preston ;  I  reply,    that   Preston 


(1)  2  Rev.  c.  174.  $  12,  14.  15. 
(m)  Moody  v.  Thruston,  1  Stran.  481. 
(n)  4  Dall.  288. 

(o)  1  Chit.  Crlm.  Law  671 ;  6  Esp.  Rep.  Itt. 
(p)  1  Esp.  Rep.  141;  2  Esp.  N.  P.  518:  8  Doa?.  651; 
Peake  17,  72-& 
(q)  13  Mass.  Rep.  888. 
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shows  his  intention  that  the  money  shall 
be  so  applied  by  his  deed. 

Stanard  for  the  appellees, 

Considered  the  point  of  the  admission  of 
the  second  plea  as  renounced  by  the  counsel 
who  had  preceded  him ;  he  having  offered 
neither  argument  nor  authority  against  its 
propriety.  It  is  the  common  case  of  a  brief 
plea  stating  the  general  defence,  with  an- 
other plea  setting  forth  the  matter  of  de- 
fence specifically.  It  will  be  observed  too, 
that  the  pleas  were  not  addressed  to  the  favor 
of  the  court ;  it  was  the  first  time  the  par- 
ties had  an  opportunity  to  plead;  they 
appeared  promptly,  and  offered  without  de- 
lay these  matters  in  their  defence.  Had 
there  been  any  thing  in  either  plea  unusual 
or  inadmissible,  the  Commonwealth  should 
have  demurred ;  it  would  have  been  without 
precedent  to  have  rejected  a  plea  in  it- 
self proper,  in  this  early  stage  of  the  pro- 
ceeding, on  a  mere  motion.  But  these  pleas 
would  have  been  proper,  and  should  have 
been  received  by  th  e  court,  whenever,  and 
however  offered.  The  court  will  never  re- 
ject a  plea  on  motion,  unless  it  be  an  in- 
sufficient plea,  and  addressed  to  its  favor; 
or  the  plea  itself  be  unnecessarily 
253  prolix.  As  to  *this  last  objection,  it 
surely  will  not  be  made  to  the  present 
plea,  after' the  case  mentioned  in  Chitty's 
Pleadings,  of  a  declaration  containing  4S0 
counts,  which  was  objected  to  for  prolixity, 
and  the  objection  was  overruled  by  the 
court 

2d.  The  copy  of  the  deed  could  have  been 
admitted  only  on  the  ground  of  its  being 
receivable  as  primary  evidence ;  or  as  sec- 
ondary evidence,  after  notice  to  produce  the 
original.  By  notice,  is  always  understood, 
reasonable  notice ;  and  if  the  deed  be  in 
the  hands  of  a  third  person,  its  production 
can  be  coerced  in  no  other  manner  than  by 
a  subpoena  duces  tecum.  £)ven  if  this  deed 
had  been  in  F.  Preston's  possession,  it  must 
have  been  at  his  house  in  Washington 
county,  for  he  proves  he  had  it  not  with 
him:  and  the  reasonableness  / of  notice  to 
produce  a  paper  three  hundred  miles  dis- 
tant, after  the  Jury  is  sworn,  is  not  to' be 
debated.  Indeed  the  offer  of  counsel  to  con- 
tinue the  cause,  to  give  time  for  the  pro- 
duction of  the  deed,  is  a  concession,  that 
there  is  not  sufficient  time  to  produce  it  on 
the  trial.  They  ask  for  time  to  prepare 
their  case,  but  surely  this  concession  that 
they  are  not  prepared,  cannot  stand  in  the 
place  of  preparation ;  their  acknowledgment 
that  they  have  given  an  insufficient  notice, 
cannot  cure  the  detect.  Allow  counsel  this 
latitude,  and  they  will  dispense  with  the 
necessity  of  notice  in  every  case.  They 
have  only  to  give  notice  after  the  Jury  is 
sworn,  and  insist  that  the  party  shall  pro- 
duce the    paper,  or  go  to  trial  on  the  copy. 

But  the  counsel  failed  in  the  first  step  to- 
ward making  this  notice  of  any  avail ;  they 
did  not  prove  that  F.  Preston  had  ix>sses- 
sion  of  the  deed,  and  he  proves  explicitly 
that  he  had  it  not.  The  notice  therefore, 
was  wholly  insufficient  to  let  in  the  copy  as 
secondary  evidence. 

Was  it  allowable  as  equivalent  to  the 
original? 

This  mode  of  authenticating  deeds 
does    not  make  the  copy    evidence  of   the 


contents    of    the    deed.     The    counsel  who 
has     opened    the     case,     has    urged 

254  no    reason     for    such    an     ^opinion, 
nor    has  he    shewn    it  by    authority. 

He  has  relied  on  the  usage  of  the  country, 
but  no  practice  short  of  a  uniform  and  un- 
questioned course  of  adjudications,  can  alter 
the  laws ;  and  there  is  no  such  usage  on  this 
subject.  In  the  case  of  Tompkies  v.  Down- 
man  (r)  the  practice  of  fining  Sheriff's  toties 
quoties  for  failing  to  return  executions, 
had  been  uniformly  acquiesced  in  for  thirty 
years ;  and  this  court,  so  far  from  respect- 
ing the  usage,  made  its  very  universality 
the  ground  for  the  interference  of  a  court 
of  equity,  and  decided  against  the  legality 
of  the  practice.  The  case-  of  the  Common- 
wealth V.  Fairfax,  (s)  was  also  decided 
against  the  practice  of  the  country,  which 
was  insisted  on  in  argument.  And  the  only 
authority  which  has  been  referred  to,  (t) 
went  upon  the  ground  ot  the  deed  being 
ancient,  and  accomt^anied  by  possession ;  a 
principle  which  was  never  controverted. 
Every  case  decided  in  England  prior  to  the 
statute  of  10th  Anne,  which  expressly  makes 
enrolled  copies  evidence,  was  either  on  no- 
tice, or  the  deed  was  ancient  and  accom- 
panied by  possession. 

There  is  a  large  class  of  cases  very  liable 
to  produce  confusion  on  this  subject,  in 
which  it  has  been  held,  that  the  enrolment 
may  be  received  to  prove  the  execution  of 
the  deed  in  place  of  the  subscribing  wit- 
nesses ;  but  in  none  of  them  has  the  en- 
rolled copy  been  held  to  prove  the  contents 
of  the  deed,  except  under  the  statute.  One 
cannot  plead  non  est  factum  to  an  enrolled 
bond,  because  the  enrolment  proves  the  exe- 
cution ;  but  that  will  not  let  in  the  copy  to 
prove  the  contents:  the  original  must  be 
produced,  and  if  this  were  a  bond,  there 
would  be  no  doubt  that  the  copy  would  be 
rejected :  and  our  statute  has  no  provision 
for  receiving  the  copy  in  evidence,  it  stands 
then  on  the  same  ground  with  a  bond. 

255  *The  leading  case   in  the  English 
books  on  the  subject,    is    Smartle    v. 

Williams,  (u)  That  case  is  erroneously  re- 
ported, as  is  shewn  by  Judge  Buller;  (v) 
and  in  fact  it  was  decided  altogether  on 
the  antiquity  of  the  deed,  (w)  For  the 
memorial  of  a  recent  deed  is  clearly  inad- 
missible testimony,   (x) 

The  only  purpose  of  an  enrolment  at  com- 
mon law,  was  to  dispense  with  proof  of  the 
execution.  And  so  impossible  was  it  for 
a  party  to  prove  the  contents  of  a  deed  by 
an  enrolled  copy,  that  if  one  lost  the  orig- 
inal, all  right  to  the  subject  was  gone,  for 
he  could  not  declare  on  a  lost  deed,  and  aver 
that  fact  to  excuse  the  profert.  (y)  And 
the  passages  referred  to ,  in  Philips'  Evi- 
dence, prove  nothing  more,  than  that  the 
enrolment  dispenses  with  proof  of  the  ex- 
ecution by  the  subscribing  witnesses. 

But  however  authenticated,  this  deed  can- 
not be  evidence  against  these  defend- 
ants, because  they  are  no  parties  to  it ;  the 


(r)  fl  Munf.  567. 

(s)  4  Hen.  &  Munf.  208. 

(t)  Rowletts  V.  Daniel,  4  Munf.  473. 

(u)  Salk.  280;  8  Lev.  287:  Comber.  247. 

(v)  Bull.  N.  P.  250. 

(w)  14  East.  281. 

(z)  %  Esp.  Rep.  540. 

(y)  Vlner  "Inrolment"  pL  8. 
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Commonwealth  is  the  third  party;  it  is  for 
her  benefit,  and  sorely  she  cannot  make 
evidence  to  operate  to  the  prejudice  of  the 
sureties.  All  privity,  all  connection  be- 
tween Preston  and  his  sureties  ceased,  on 
the  expiration  of  the  bond,  which,  and 
which  alone  had  united  them.  This  court 
has  repeatedly  decided,  that  the  declarations 
and  acknowledgments  of  the  partner  of  a 
mercantile  firm  cannot  bind  other  partners, 
when  made  after  the  partnership  is  dis- 
solved,  (z) 

The  deed  if  admitted  could    have  had  no 

possible  effect  on   the   Jury.     For   the    bill 

of  exceptions  admits  the  fact  of  the  default 

in    the  treasurer,  and  the  date    at  which  it 

happened  can    only    be    vaguely    in- 

256  f  erred  from  the  deed ;  *  while  the  very 
time  at  which  it  took  place,  is  ex- 
pressly admitted  to  have  been  proved  by  the 
bill  of  exceptions.  And  it  has  often  been 
determined  in  this  court,  that  a  judgment 
should  not  be  reversed,  for  an  error  which 
could  not  have  altered  the  result  of  the 
case,   (a) 

3d.  It  has  been  said,  that  the  money  in' 
the  treasury  at  the  time  of  Treasurer 
Baker's  election  passed  to  him  in*  virtue  of 
his  office ;  and  he  had  a  right  to  apply  it  as 
a  payment  by  John  Preston,  to  the  extin- 
guishment of  any  sums  due  by  Preston  to 
the  Commonwealth.  But  the  sureties  were 
bound  only  by  the  wrongful  diversion  of 
the  public  money.  It  cannot  be  pretended, 
that  the  sums  fairly  delivered  over  to  his 
successor  were  wrongfully  diverted.  This 
was  not  Preston's  money  but  that  of  the 
Commonwealth;  how  then,  could  Baker 
apply  this  particular  money  to  the  extin- 
guishment of  Preston's  debt  more  than  any 
other  monies  of  the  Commonwealth?  If 
it  was  Preston's  money,  it  would  have  been 
assets  in  the  hands  of  his  executor,  and 
what  would  be  thought  of  an  execution 
levied  on  money  in  the  public  fisc,  to  pay 
his  private  debt? 

If  this  be  the  law,  the  Commonwealth  has 
an  easy  method  of  making 'good  the  defaults 
of  all  her  officers:  only  appoint  them  treas- 
urers, or  to  some  office  where  large  sums  of 
money  are  received;  wait  until  great  public 
payments  have  been  made,  and  then  seize 
the  treasure,  to  extinguish  past  delin- 
quencies, and  proceed  against  the  sureties, 
for  all  the  sums  thus  forcibly  and  treach- 
erously laid  hold  of. 

4th.  I  come  now  to  the  last  question,  and 
nhe  only  one  of  real  importance  in  the  case, 
the  conclusiveness  of  the  treasury  books. 
In  discussing  it,  I  shall  advert  to  the  plea 
alleging  that  the  first  bond  was  the  only 
one    authorized    by    law  to  be  taken, 

257  only  for  the  purpose,  of  drawing  *from 
the  other  side  consequences  and  prin- 
ciples which  necessarily  follow,  from  deny- 
ing that  the  first  bond  is  the  only  one  which 
is  binding.  To  prove  their  case  in  this  part 
of  the  argumeiTt,  they  are  compelled  to 
maintain,  that  every  bond  of  the  Treasurer 
is  limited  in  its  operation  to  the  year  in 
which  it  is  given :  that  the  liability  of  the 
sureties  is  the  same,  as  if  a  different  man, 

(z)  Rootes  V.  Wellford  &  Co.  4  Munf.  215:  Shelton 
V.  CocVe.  Crawford  &  Co.  8  Munf.  191. 

(a)  Preston  V.  Harvle,  2H.  and  M.  56;  Faulconv. 
Harris.  2  H.  and  M.  550. 


was  elected  Treasurer  and  different  persons 
became  sureties  every  year.  We  must  too, 
consider  this  case  as  if  a  sufficient  bond, 
with  ample  security  had  been  taken  every 
year,  for  the  omission  of  the  commonwealth 
to  take  bonds  in  other  years,  cannot  oper- 
ate to  the  disadvantage  of  these  defendants. 
Then  the  question  on  which  set  of  sureties 
the  loss  shall  fall,  is  one  between  the 
sureties  of  different  years  only ;  to  the  com- 
monwealth it  is  immaterial,  for  she  is  sup- 
posed to  be  amply  secured  against  the  loss, 
happen  when  it  may ;  to  Preston  it  is  of 
no  importance,  for  he  is  equally  liable 
whenever  the  default  occurred. 

The  issues  between  the  parties  were,  wliat 
was  the  amount  of  money  actually  in  the 
treasury  when  the  bond  of  January  1819 
was  executed;  what  sums  came  to  Preston's 
hands  as  Treasurer  between  that  date,  and 
his  resignation ;  and  what  was  disbursed  in 
public  expenditures.  And  the  objection  in 
the  court  below,  was  to  the  evidence  by 
which  the  defendants  sustained  their  de- 
fence. This  was  admitted  to  be  the  mat- 
ter in  issue,  while  it  was  held  that  the 
defendants  were  precluded  from  giving  any 
evidence  on  the  subject ;  precluded,  because 
the  treasury  books  are  conclusive  to  shew 
what  sum  was  in  fact  in  the  treasury ;  and 
being  conclusive,  no  evidence  shall  be 
received  to  contradict  them.  Agreed;  let 
the  books  be  conclusive  to  shew  what  money 
was  in  fact  in  the  treasury ;  then  if  they  are 
conclusive  in  January  1819,  they  must  be 
equally  so  in  January  1820,  and  if  they  be, 
there  is  no  default  in  the  Treasurer  to 
258  this  day;  his  books  ^shewed  the 
money  was  in  the  treasury  at  the  day 
of  his  resignation,  as  clearly  as  they  could 
shew  it,  when  he  and  the  sureties  executed 
the  bond.  They  must  be  taken  as  conclusive 
throughout  or  not  at  all;  always,  or  never. 
Counsel  on  the  other  side  make  them  true 
or  false  to  suit  their  convenience. 

I  say  that  before  a  Jury  there  is  no  evi- 
dence in  itself  necessarily  conclusive ;  there 
is  no  evidence  known  to  the  law  which  you 
may  not  contradict,  except  in  the  case  of 
estoppel :  In  every  such  case,  the  estoppel 
must  be  pleaded,  even  if  it  be  matter  of  rec- 
ord. Even  a  judgment  between  the  same 
parties  on  the  matter  in  controversy  must 
be  pleaded  by  way  of  estoppel;  and  if  they 
go  to  trial  on  the  general  issue,  the  judg- 
ment is  not  conclusive,  but  only  evidence 
to  be  weighed  by  the  jury,  and  they  may  find 
against  the  former  verdict  and  judgment,  (b) 
in  the  case  before  us,  the  very  matter  in 
issue  was,  were  the  accounts  kept  by  the 
Treasurer  correct?  to  say  that  these  de- 
fendants cannot  prove  them  to  be  incorrect, 
is  directly  to  deny  them  the  right  of  being 
heard  in  their  defence :  they  have  a  right 
to  plead  matter  which  discharges  them,  but 
no  right  to  prove  it. 

The  bond  is  prospective  in  its  terms,  and 
its  obligation,  as  understood  by  all  parties 
at  the  time.  Yet  the  construction  on  the 
other  side,  makes  one  bond  extinguish  all 
the  preceding  bonds;  and  imposes  on  sure- 
ties who  bound  themselves  to  make  good 
any  deficiency  happening  in  the   year  dur- 

(b)  Vooffht  V.  Winch,  2  Barne.  &  Aid.  «8:  Chew  v. 
Moflfet,  6  Munf.  18a  
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ing  which  they  were  sureties,  the  burthen 
of  all  deficiencies  past,  present,  and  to 
come,  until  another  bond  should  be  executed. 
Suppose  this  issue  had  been  made  up  between 
the  sureties  of  1818  and  1819,  could  the 
sureties  of  1818  rely  on  the  subsequent  bond 
as   an    extinguishment,  and  thus  dis- 

259  charge     themselves      from     a     *defi- 
ciency  admitted  to  have   happened  in 

1818?  or  suppose  the  commonwealth  had 
made  this  motion  on  the  bond  of  1818,  could 
the  sureties  have  urged  in  their  defence, 
that  a  bond  was  taken  for  the  subsequent 
year,  and  therefore  they  were  discharged? 
Yet  the  sureties  of  both  years  cannot  be 
liable  for  the  same  default,  and  if  a  motion 
could  be  sustained  against  the  sureties  in 
the  year  in  which  the  wrong  was  done,  it 
is  clear  that  it  could  not  against  those  of 
a  subsequent  year,  who  undertook  to  indem- 
nify against  future  losses  only.  If  these 
defendants  be  liable  at  all,  they  were  on  the 
instant  they  executed  the  bond,  before  the 
ink  with  which  they  signed  it  was  dry ; 
before  the  key  of  the  treasury  was  delivered 
to  John  Preston,  the  commonwealth  might 
have  recovered  from  these  defendants  the 
whole  amount  of  his  past  peculation ;  thou- 
sands of  dollars  which  he  had  plundered  be- 
fore they  ever  saw  him,  would  thus  be  made 
to  come  to  his  hands  in  virtue  of  his  office, 
after  their  execution  of  this  fatal  bond. 
Little  has  been  offered  by  way  of  argument 
to  support  this  doctrine  at  once  novel,  and 
repugnant  to  every  sense  of  justice,  and 
every  principle  of  reason.  And  as  to  au- 
thority, after  a  winter's  search  through  the 
volumes  of  law  without  number,  only  two 
cases  have  been  mentioned  as  bearing  at 
all  upon  the  question.  And  truly  one  would 
think  that  those  two  cases  had  been  cited 
rather  in  anticipation  of  their  being  used  as 
authorities  for  us,  than  from  any  expecta- 
tion they  can  avail  the  counsel  on  the  other 
side.  In  the  case  of  Ingraham  v.  Maine 
Bank,  (c)  Chief  Justice  Parker  expressly 
limits  the  right  of  the  bank  to  recover 
against  the  sureties,  to  misconduct  happen- 
ing after  the  execution  of  the  bond,  a  prin- 
cipal which  we  have  never  controverted. 
In  that  case,  the  money  was  misapplied  by 
the  Cashier  for  whose  good  conduct  the 
bond  was  conditioned,  after  the  execution 
of  the  bond,  and  before   the   removal 

260  of  the  Cashier:    The   case   might  *be 
an    authority    on    a   motion    against 

the  sureties  of  1818,  and  so  far  is  a  case, 
against  the  counsel  who  has  used  it  on  this 
motion.  The  commonwealth  v.  Baynton, 
(d)  was  the  other  case  referred  to  by  the 
counsel  who  has  opened  the  cause :  and  the 
court  expressly  directed  the  jury,  to  con- 
fine the  responsibility  of  the  sureties  to  the 
deficit  occurring  during  the  year  ensu- 
ing t];ie  date  of  the  bond,  a  case  directly 
in  point  against  every  position  urged  on 
the  other  side 

Robertson,  Attorney  General,  for  the  ap- 
pellant. 
■  The  admission  of  the  2d  plea  was  con- 
trary to  the  usual  practice,  for  whatever 
could  have  been  proved  under  the  second, 
would  have  been  equally  available  under  the 


(c)  IS  Mass.  Rep.  208. 

(d)  4  Dall.  283. 


first  plea.  Pleading  the  same  matter  over, 
tends  to  prolixity  and  confusion. 

2d.  The  certified  copy  of  the  deed  recorded 
on  the  acknowledgment  of  the  partv,  was 
admissible  evidence.  This  was  the  law  of 
England  prior  to  the  statute  of  Anne,  (e) 
Lord  Holt  says  in  the  case  referred  to  in 
Comberback,  that  the  enrolment  being  on 
the  acknowledgment  of  the  party  cannot  be 
denied.  The  statute  of  Anne  was  enacted, 
to  obviate  a  technical  objection  in  plead- 
ing. Before  its  passage,  whenever  a  deed 
was  used  to  defeat  an  estate  set  up,  the 
deed  was  pleaded  with  a  profert,  (f)  and 
the  original  was  necessary.  The  statute 
dispensed  with  the  profert  of  the  original, 
and  allowed  the  copy  in  its  stead. 

Generally,  where  an  officer  is  charged  by 
law  with  the  safe  keeping  of  public  papers 
and  documents,  copies  certified  by  him  are 
evidence :  thus  in  cases  of  the  poll  at  an 
election,  (g)  In  Kowletts  v.  Daniel, 
already  cited,  a  copy  was  admitted 
without    proving    the    original    lost. 

261  *There    are    many    analogous     cases 
in  support  of  the  principle,  (h) 

This  copy  should  have  been  admitted  on 
the  circumstances  under  which  it  was 
offered.  It  is  a  sworn  copy,  recorded  on  the 
acknowledgment  of  the  grantor,  and  the 
original  was  traced  to  F^  Preston,  who 
acted  under  it,  who  had  notice  to  produce 
it,  who  was  offered  time  for  its  production^ 
and  who  would  give  no  explicit  answer  as 
to  what  course  he  would  pursue.  His  con- 
duct was  calculated  to  ensnare  his  adver> 
sary,  and  courts  of  justice  will  not  sanction 
such  proceedings:  it  waived  the  necessity 
of  notice.  Then  he  could  not  say  whether 
the  original  was  in  existence,  and  the  copy 
was  admissible  on  the  ground  that  the  orig- 
inal was  lost. 

It  is  urged  that  the  deed  could  be  of  no- 
avail  because  executed  after  the  privity  be- 
tween Preston  and  his  sureties  ceased,  and 
the  cases  of  acknowledgments  by  partners 
after  the  connection  is  dissolved  have  been 
cited.  The  principle  even  as  to  partners 
has  been  ruled  differently  in  Massachu- 
setts, (i) 

It  is  also  said  that  the  deed  if  admitted 
could  not  have  altered  the  result  of  the  case.. 
The  argument  requires  that  the  court  should 
weigh  the  effect  of  evidence  which  is  ther 
province  of  the  jury. 

3d.  Treasurer  Baker  had  a  right  to  apply 
the  money  paid  over  by  Preston  to  the  ex- 
tinguishment of  any  previous  debt  due  by 
Preston.  I  admit  that  the  money  in  the 
treasury  vaults  passed  to  Baker  in  virtue  of 
his  office,  but  that  in  the  banks  was  Pres- 
ton's money;  it  would  have  passed  to  his 
personal  representatives  on  his  death.  If 
not,  the  commonwealth  might  follow  the 
specific  money  into  whatever  hands  it  might 
come.     On  general  principles,  Preston 

262  and  these   sureties   must  pay  *^up  the 
deficiency  as  it  stood    when    he    was 

called  to  account  and  failed,  (k)    And  Pres- 


(e)  Vlner.  "Inrolmenl"  B,  PI.  4,  1  Vern.  228;  Vlner. 
"Evidence,"  A.  b.  48,  pi.  3.  4;  Phil.  Ev.  352;  Gilb.  86. 

(f)  Co.  Lit.  B.  8,  §  366. 
(ff)  1  Stran.  807. 

(h)  1  Call.  117;  2Dall.  3?2;  1  Taunt  104. 
(I)  1  Gall.  681.    See  also,  1  Taunt.  104. 
(k)  The  Klnff  v.  Taylor.  2  Leach,  974;  1  Cranch,. 
117. 
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ton  having  taken  a  receipt  from  his  suc- 
cessor for  the  money  on  hand,  without 
directing  the  manner  of  applying  it,  Baker 
may  apply  it  to  the  discharge  of  any  debt 
due  by  Preston  to  the  commonwealth. 

4th.  Preston  and  his  sureties  cannot 
falsify  the  books,  and  annual  reports  of 
the  treasurer;  they  are  conclusive  to  shew 
that  when  made,  the  sums  they  allege  to  be 
on  hand,  are  so  in  fact.  We  are  told  that 
there  is  no  evidence  in  itself  conclusive  of 
any  thing;  that  there  is  no  estoppel  in 
law,  without  its  being  pleaded.  I  had  sup- 
posed the  contrary:  one  cannot  allege  his 
own  turpitude;  a  tenant  cannot  deny  his 
lessor's  title ;  one  cohabiting  with  a  woman 
in  an  action  for  necessaries  furnished  her, 
cannot  deny  that  she  is  his  wife.  The 
cases  cited  to  prove  that  there  can  be  no 
estoppel  without  being  pleaded,  shew  only, 
that  one  may  waive  an  estoppel,  as  he  may 
any  other  advantage.  Shelton  v.  Barbour, 
(1)  and  Pegram  v.  Isabell,(m)  were  cases 
in  which  the  party  was  held  to  be  stopped 
from  denying  a  particular  fact,  because 
particular  evidence  offered  of  it,  was  con- 
clusive, and  yet  the  estoppel  was  not 
pleaded.  How  could  the  treasury  books  be 
pleaded    as   an  estoppel?  it  was  impossible. 

That  our  argument  would  make  each  bond 
extinguish  all  given  in  the  preceding  years, 
is  not  a  fair  deduction  from  our  principle ; 
for  we  hold  the  proof  shews  the  default 
happened  in  the  year  the  bond  was  executed 
on  which  this  motion  was  made.  And  the 
case  I  have  cited  from  each  proves,  that 
in  law  the  default  is  considered  to  have 
happened  when  the  party  fails  to  account. 
And  whenever  the  default .  happened,  Pres- 
ton when  he  rendered  his  accounts  in 
January  1819  and  executed  this 
263  *^bond,  made  his  election  to  abide  by 
the  books  and  his  report;  and  his 
sureties  are  equally  bound  with  him  to 
stand  to  the  election.  He  cannot  now 
allege  that  they  are  false,  and  that  he  prac- 
tised a  fraud;  if  he  cannot,  neither  can  his 
sureties :  no  evidence  is  admissible  as  to  one, 
which  would  not  be  for  the  other.  That  his 
reports,  and  books  conclude  him,  the  case  of 
Moody  V.  Thruston,(n)  unequivocally 
proves :  there  it  was  not  allowed  to  contra- 
dict the  certificate  of  the  army  commis- 
sioners. 

I^eigh,  for  the  appellees. 

Before  I  enter  on  the  consideration  of  the 
admissibilty  of  the  office  copy  of  the  deed, 
I  beg  ^o  recall  to  the  attention  of  the  court, 
the  circumstances  under  which  it  was 
offered.  It  was  a  deed  executed  by  John 
Preston  after  the  expiration  of  his  office :  it 
does  not  recite  when  the  default  in  the 
treasurer  occurred,  but  only  that  it  was  ap- 
prehended, that  loss  might  accrue  to  the 
sureties  by  some  default  recently  incurred : 
the  commonwealth  itself,  and  not  the  sure- 
ties, is  the  immediate  cestui  que  trust;  it 
is  executed  by  Preston  and  wife  only,  not  by 
the  sureties;  recorded  on  acknowledgment, 
before  Justices,  by  Preston  and  wife ;  never 
as  to  the  sureties  recorded  any  where,  and 
not  one  of  them  is  proved  ever  to  have 
claimed   any  benefit  under  it.     Under  these 


(1)  2  Wash.  64. 
(m)  2  H.  &  M.  198. 
(o)  1  Stran.  481. 


circumstances  I  say,  that  the  original  itself 
would  have  been  no  evidence  against  these 
defendants,  on  the  issue  join^.  For  all 
privity  had  ceased  between  Preston  and  his 
sureties;  and  Rootes  v.  Wellford,(o)  and 
Shelton  v.  Cocke,  Crawford  &  Co.  (p)  prove, 
that  the  privity  may  cease  even  between 
principals ;  and  that  when  once  dissolved, 
no  act  of  one  party  can  be  of  any  force  as 
to  the  other.     I  shall   not    stop  to  in- 

264  quire  whether  this  principle  *80  often 
recognised     and    reiterated    by    this 

court,  be  contradicted  by  the  cases  referred 
to  by  the  Attorney  General  in  Gallison  and 
Taunton.  It  is  not  in  the  power  of  the 
courts  whose  decisions  are  relied  on,  to  re- 
verse principles  so  well  established,  and  on 
the  best  reasons  by  this  court. 

This  deed  contains  no  recital  which  could 
possibly  prejudice  the  sureties,  and  if  it 
had,  it  could  not  be  used  against  them,  for 
the  recital  in  a  deed  can  be  used  only  against 
the  party  makig  it.  (q)  It  is  the  sealing  and 
delivery  which  constitute  the  deed,  and  it 
was  not  in  the  power  of  Preston  or  the  com- 
monweath,  to  make  these  defendants  parties 
or  privies  to  any  transactions  between 
them,  without  their  concurrence.  If  Pres- 
ton had  confessed  a  judgment  for  the 
whole  amount  claimed,  will  any  one 
pretend  his  sureties  would  have  been  bound 
by  his  confession  of  judgment?  No,  they 
are  bound  by  the  bond  alone,  and  for  acts 
within  the  penalty  of  the  bond,  done  while 
its  condition  was  in  force. 

We  are  reminded  that  the  trustees  acted 
under  this  deed.  Be  it  so ;  they  were  not 
trustees  of  these  defendants,  but  of  Pres- 
ton ;  and  if  he  could  not  prejudice  his  sure- 
ties by  acts  done  after  the  privity  ceased, 
neither  can  his  trustees  or  agents.  The 
money  which  it  is  said  one  of  the  defend- 
ants has  received  from  the  trust  fund,  does 
not  appear  on  this  record  to  have  been  so 
received,  nor  that  he  knew  from  whence  it 
came ;  and  if  all  this  had  appeared,  a  surety 
who  got  the  money  would  have  been  morally 
justifiable,  and  legally  entitled  to  hold  it: 
a  chancellor  would  have  protected  his  pos- 
session. The  deed  shews,  that  the  sureties 
did  not  know  in  what  year  the  default  hap- 
pened ;  alarmed  at  the  unexpected  detection 
of  the  dishonesty  of  their  principal,  they 
endeavoured  to  make  themselves  safe,  by 
securing  to  the  commonwealth  the  pay- 
ment   of    the    deficiency   whenever  it 

265  *might  have  happened ;  and  this  pre- 
caution of  common  prudence  is  con- 
verted into  evidence  of  their  knowledge  of 
the  time  when  the  peculation  was  com- 
mitted. They  have  attempted  to  protect 
themselves  from  ruin,  and  that  very  act 
shall  destroy  them. 

If  the  original  would  have  been  admissi- 
ble evidence,  it  then  becomes  a  question, 
whether  this  copy  was.  The  general  rule 
is  admitted  to  be,  that  the  best  evidence 
of  the  fact  to  be  proved,  shall  alone  be  re- 
ceived, (r)  And  the  copy  is  the  best,  be- 
cause the  original  was  lost,  says  the  attor- 
ney. What  proof  is  there  of  this  fact?  F. 
Preston    was  not  entitled  to  the  custody  of 


(o)  4  Munf.  215. 
8  Munf.  191. 

BurleUb  y.  Stlbbs,  6  Term  Rep.  465 
Peake,  97.    . 
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this  paper;  he  had  received  it  but  for  a 
moment,  with  the  very  purpose  of  deliver- 
ing it  to  another;  he  had  not  possession  of 
it,  when  the  notice  was  given,  he  had  no 
reason  to  believe  it  was  lost,  he  does  not 
assert  it,  but  the  contrary;  and  yet  the 
copy  is  to  be  received  because  the  original 
no  longer  existed,  or  could  not  be  procured. 
Before  a  deed  is  presumed  to  be  lost,  some 
inquiry  must  be  made  after  it,  of  those  en- 
titled to  the  possession.  In  this  case,  the 
clerks  of  the  counties  where  the  land  lay, 
were  the  proper  persons  to  whom  to  apply ; 
and  a  subpoena  duces  tecum  to  whoever  of 
them  had  it,  would  have  produced  it.  Sup- 
pose however,  F.  Preston  had  possession  of 
the  deed,  the  notice  to  produce  it  must  be 
reasonable.  Was  notice  after  the  jury  was 
sworn,  requiring  the  production  of  a  P^per 
three  hundred  miles  off  reasonable?  The 
counsel  however  offered  to  continue  the 
cause,  and  wait  for  its  production ;  offered 
to  whom?  to  the  opposite  counsel.  If  they 
were  unprepared  in  their  case,  they  should 
have  asked  a  continuance  as  matter  of  right 
and  justice;  they  cannot  complain  in  this 
court,  that  either  the  parties  or  the  counsel 
below,  would  not  accept  a  proposition  disad- 
vantageous to  them.  They  could  not  re- 
quire of  F.  Preston  the  concession   of   any 
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legal  right 
^I  know  that   in    England,    the  in- 

spezimus  of  the  clerk  makes  the  copy 
of  equal  validity,  even  in  evidence  with  the 
original.  But  it  is  by  the  express  provision 
of  the  statute  of  Anne.  The  cases  to  which 
we  have  been  referred  in  Gilbert(s)  and 
Coke,  (t)  are  only  illustrations  of  the  differ- 
ent kinds  of  inrolment,  they  do  not  prove 
that  the  copy  of  an  inrolled  deed  was  ad- 
missible evidence  of  its  contents.  And 
those  in  Styles,  (u)  and  Keble  were  of  an- 
cient deeds,  which  is  altogether  on  a  differ- 
ent principle  from  that  now  under 
discussion.  The  case  of  Smartle  v.  Wil- 
Hams  so  much  relied  on,  was  also  an 
ancient  deed ;  one  recorded  on  the  acknowl- 
edgment of  the  grantor,  which  could  not 
therefore  be  altered  as  this  might,  between 
the  acknowledgment  and  inrolment;  and 
Judge  Buller  doubts  the  authority  of  that 
case,  as  will  be  seen  by  the  passage  in  his 
Nisi  Prius  already  referred  to.  The  deed 
in  question,  was  acknowledged  before  jus- 
tices in  the  country,  and  may  have  been  al- 
tered after  it  was  acknowledged,  and  before 
it  was  recorded ;  the  clerk  therefore  cannot 
certify  that  it  is  a  true  copy  of  the  deed,  as 
it  was  acknowledged.  Suppose  on  the  pro- 
duction of  the  original,  all  the  material  part 
was  interlined,  or  interpolated,  in  another 
hand,  and  it  could  be  proved,  that  it  was 
added  after  the  certificate  of  acknowledg- 
ment; could  it  be  pretended  that  the  certi- 
fied copy  would  prove  the  execution  of  a 
deed,  which  is  expressly  shewn  never  to 
have  been  executed?  What  is  as  good  evi- 
dence as  another  matter,  is  a  subject  of 
sound  reason  and  discretion;  and  it  is 
clear,  that  the  original  is  better  evidence 
than  the  certified  copy,  because  it  shews 
any  alteration  'made  upon  its  face. 

I  have  said  Smartle  v.  Williams,   was  the 


(8)  Glib.  ev.  16. 

(t)  5Coke.  Rep.54. 

(u)  Styles.  445;  Keble,  117. 


case  of  an  ancient  deed ;  the  case  as  rei)orted 

in  Lrevinz(v)    shews  it    was  35  or  6    years 

old,    and    Justice    Bayley    mentions, 

267  *that   circumstance    in    the    case    of 
Tinkler  V.  Walpole.(w),   That  ancient 

deeds  are  admitted  on  a  wholly  different 
principle  is  proved  by  the  cases  cited  in 
Bacon's  abridgment,  (x)  The  case  in  Styles 
was  decided  on  this  principle :  so  was  that 
of  Rowletts  V.  Daniel  in  this  court;  and 
Lee  V.  Tapscott(y)  long  before.  But  taking 
the  law  to  be  as  laid  down  by  Gilbert,  the 
copy  is  still  inadmissible  in  Virginia,  be- 
cause the  deed  does  not  derive  its  efficacy 
from  the  inrolment.  In  £)ngland  by  the 
statute  of  Hen.  VIII.,  the  estate  does  not 
pass  without  inrolment ;  and  Gilbert  says, 
** where  the  deed  needs  inrolment  Ac."  By 
our  laws  though  deeds  not  recorded,  are 
void  as  to  creditors  and  subsequent  pur- 
chasers without  notice,  they  are  valid  be- 
tween the  parties  and  pass  the  whole  estate 
on  delivery,  whether  recorded  or  not.  Gil- 
bert says  too,  that  an  officer  being  appointed 
to  take  care  of  deeds,  to  preserve  and  au- 
thenticate them,  his  certified  copies  are  ad- 
missible evidence.  Our  law  gives  no  power 
to  the  clerk  to  certify  copies,  nor  has  it  at- 
tached any  weight  to  his  certificate.  The 
word  ' 'record"  in  our  act,  means  no  more 
than  that  the  clerk  shall  register  the  deed; 
it  does  not  when  registered  make  it  matter 
of  record,  in  the  sense  in  which  records  are 
spoken  of  as  conclusive.  The  case  from 
Vernon  mentioned  by  the  Attorney  General, 
as  cited  in  Viner,  was  of  a  lost  deed,  which 
has  no  bearing  on  this  case.  The  act  of 
Anne  under  which  copies  are  admitted  in 
England,  has  never  been  incorporated  into 
our  code.  Nor  have  we  any  analogous  acts, 
but  those  allowing  copies  of  patents  certi- 
fied by  the  Register,  and  of  wills  certified 
by  the  clerks  (who  cannot  deliver  out  the 
original,)  to  be  given  in  evidence,  and  to 
be  used  for  every  purpose  as  of  equal 
validity  with  the  original. 

268  *The  practice  of  the   country  which 
has    been    urged    for    admitting    the 

copy,  is  nothing  but  a  rule  of  convenience 
adopted  by  counsel,  the  dispute  in  almost 
every  case,  not  being  as  to  the  genuineness 
of  the  deed,  but  its  legal  effect.  The  prac- 
tice wherever  the  question  has  been  made 
within  my  knowledge,  has  been  to  reject 
the  copy.  But  if  it  was  otherwise,  one  of 
the  important  duties  of  this  court,  is  to  cor- 
rect and  reform  illegal  and  erroneous  prac- 
tices. Tompkies  v.  Downman  was  a  deci- 
sion made  for  the  very  purpose  of  correcting 
a  universal  error  in  practice.  And  practice 
can  no  more  abrogate  the  laws  of  evidence 
than  any  other  part  of  our  jurisprudence. 

This  deed  is  certified  by  but  one  clerk, 
and  to  make  the  case  analogous  to  the  doc- 
trine of  Gilbert  as  expounded  on  the  other 
side,  the  copy  is  not  admissible  until  the 
original  has  been  recorded  by  the  clerk  of 
each  county  in  which  any  portion  of  the 
land  lies. 

The  argument  on  the  propriety  of  ad- 
mitting the  2d  plea  is  not  given,  because 
the  point   seemed   virtually    abandoned    by 


(v)  387. 

(w)  14  East.  230:  2  Taunt  & 

(x)  2Bac.  abr.  646:  "Evidence."  F. 

(y)  8  Wash.  876. 
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the  opposite  counsel)  as  the  3d  plea  was 
surrendered  by  the  appellee's  counsel,  who 
cited  Stuart  v.  Lee  (z)  as  the  precedent  on 
which  it  was  framed. 

2d.  I  come  now  to  the  principal  point  on 
the  merits  of  the  cause :  are  the  books  and 
reports  of  the  late  Treasurer  conclusive,  to 
shew  the  default  occurred  in  1819?  The 
decision  of  this  question,  will  affect  only 
the  $83,000  claimed  to  be  due  on  the  books, 
and  not  the  other  sums  which  are  charged 
to  Preston  and  his  sureties  on  other  evi- 
dence. The  case  stated  shews,  that  there 
was  on  every  day  for  many  months  preced- 
ing the  execution  of  this  bond,  a  greater 
deficiency  in  the  treasury,  than  the  whole 
amount  claimed  on  this  motion. 

First,  are  Preston's  books  prior  to  the 
execution  of  this  bond,  conclusive  against 
these  defendants  to  prove  any  thing  what- 
ever^   The  books   do   not   profess   to 

269  shew  what  *was  in    the    treasury,    or 
what  ought  to  have  been  in  it,  at  the 

time  of  the  executicfn  of  the  bond,  but  on 
the  1st  day  of  October  preceding  it.  The 
books  then  could  not  shew  any  embezzle- 
ment made  between  October  1818,  and  Jan. 
1819.  The  doctrine  maintained  on  the  other 
side  might  establish  a  privity  between 
Preston  and  these  sureties  before  they  ever 
saw  or  heard  of  him,  and  had  he  been  many 
years  in  office,  even  before  they  were  born. 

The  reports  of  the  committees  of  the  leg- 
islature are  known  by  the  rules  of  legisla- 
tive bodies  never  to  be  concurred  in  by 
either  house.  And  if  they  were,  there  is 
no  principle  of  evidence  on  which  they 
could  be  held  conclusive.  It  is  said  they 
are  part  of  the  res  gestae;  but  between 
whom?  not  between  these  defendants  and 
any  body.  In  all  the  passages  referred  to 
in  Philips,  and  Gilbert,  on  the  conclusive- 
ness of  public  documents,  there  is  but  one 
case  in  which  any  of  them  are  held  to  be 
conclusive  of  any  thing.  That  is  the  reg- 
istry of  a  ship,  which  by  Act  of  Parliament, 
as  in  this  country  by  Act  of  Congress,  are 
conclusive  of  want  of  title,  in  all  persons 
not  named  in  the  register.  £)ven  there,  it 
is  not  conclusive  of  title.  The  resolution 
of  a  legislative  body,  is  conclusive  when 
properly  authenticated,  that  such  a  resolu- 
tion has  passed;  but  it  is  not  conclusive  of 
any  fact  asserted  in  it.  If  it  were  conclu- 
sive, the  resolution  in  this  case  would  prove 
beyond  contradiction,  that  there  was  no 
default  in  Preston,  and  he  would  be  dis- 
charged. It  is  not  conclusive  as  to  Preston 
himself,  for  it  is  not  a  record,  neither  is  it 
under  seal.  It  is  only  parol  evidence,  ■  and 
there  is  no  parol  evidence  which  may  not 
be  contradicted. (a) 

Admit  for  the  sake  of  argument,  that  the 
books  and  reports  are  conclusive :  they  can 
be  so  only  of  what  they  assert,  and  not  of 
that  which  they  do  not  assert.  They  ac- 
knowledge  then,    that  there  ought  to 

270  have    been    a    given  ^balance   in  the 
hands  of  the  Treasurer  when  the  bond 

was  executed.  They  no  where  profess  that 
the  balance  was  in  fact  in  his  bands. 
Against  Preston,  they  might  be  conclusive 
of  the  fact  to  the  Jury ;  but  that  would  be 
for  the  Jury  to  decide. 


(z)  8  Call  422. 

(a)  Peake  24;  Note  v.  Phil.  74,  a  80. 


The  question  is  not  between  Baker  and 
Preston,  but  Preston's  sureties,  who  stand 
on  quite  different  ground  from  him :  he  has 
made  default,  but  his  failure  to  defend 
himself,  cannot  prejudice  them.  Whether 
Preston  knew  his  default  or  not,  cannot 
injure  the  defendants.  He  had  every  mo- 
tive of  interest,  of  honour,  and  of  shame, 
to  conceal  the  fact,  of  the  embezzlement. 
Whatever  efforts  he  might  make  to  do  so, 
could  not  change  the  liabilities  of  the  sure- 
ties, nor  alter  the  date  at  which  the  default 
actually  occurred. 

We  are  told,  that  the  law  has  prescribed 
the  method  of  keeping  these  books,  and 
that  we  ought  not  to  be  allowed  to  falsify 
them.  We  do  not  falsify  them;  they  do- 
not  purport  to  shew  the  money  actually  in 
the  treasury,  but  only  the  balance  which 
ought  to  have  been  there.  We  wish  to  prove 
that  the  balance  which  ought  to  have  been 
there,  in  fact  was  not.  The  books  then  may 
be  true,  and  our  evidence  true  also:  there 
is  then  no  falsification.  The  mode  of  .keep- 
ing the  books  prescribed  by  the  act,  renders. 
it  impossible  that  the  embezzlement  should 
appear  on  their  face.  The  Treasurer  can 
neither  enter  a  debit,  nor  a  credit,  without 
the  auditor's  warrant,  or  a  special  act  of 
assembly. 

I  repeat,  that  there  is  no  evidence  conclu- 
sive of  any  thing,  unless  it  be  pleaded  as 
an  estoppel :  and  estoppels  are  odious  in  law. 
Yes,  we  are  told  that  there  are  estoppel  in 
pais.  True.  But  they  must  be  pleaded ; 
and  if  they  be  offered  as  evidence  without 
being  pleaded  as  estoppels,  not  only  ma)* 
they  be  contradicted,  but  Juries  may  find 
against  them.  But  if  Preston  had  entered 
on  these  books  ^  *so  much  money  em- 
271  bezzled  in  1819"  either  *the  Common- 
wealth, or  he,  or  his  sureties  might 
shew  it  was  an  untrue  entry,  on  this  issue. 
For  an  estoppel  must  be  pleaded,  and  must 
conclude  with  demanding  judgment  whether 
the  party  shall  be  permitted  to  deny  the 
matter  pleaded,  (b)  The  cases  of  cohabita- 
tion, &c.,  mentioned  by  the  Attorney  Gen- 
eral, prove  nothing  more  than  that  when 
a  party  has  fully  made  out  his  case  in  a 
court  of  justice,  the  other  side  shall  not 
deny  the  law  applicable  to  the  facts.  We 
learn  from  Lord  Coke,  that  every  estoppel 
must  be  reciprocal,  (c)  and  here  it  is  not 
pretended  that  the  Commonwealth  is  es- 
topped from  contradicting^  these  books. 

The  case  principally  relied  on  by  the  other 
side,  to  prove  the  conclusiveness  of  the 
treasury  books,  is  Moody  v.  Thruston.(d} 
That  was  a  settlement  of  claims  by  the 
army  commissioners  appointed  under  a 
statute  for  the  purpose  of  adjusting  such 
disputes,  and  stands  in  every  respect,  on 
the  same  foundation  with  the  judgment  of 
a  court;  as  the  certificate  of  our  commis- 
sioners  on  preemption  rights,  does  under 
our  land  law.  And  this  court  has  held  such 
certificate  to  be  conclusive  even  on  infants, 
from  the  provisions  of  the  statute.  But  are 
Preston's  entries  the  records  of  a  court? 

The  law  of  evidence  consists  of  a  number 
of  rules  founded  in  reason,  and  designed 
to   ascertain    the    truth.     This   is  the  first 


(b)  1  Saund.  825.  n  4. 

(c)  Ck).  Lit  358,  b. 

(d)  iSran.  481. 
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attempt  that  ever  was  made,  to  set  up  title 
to  property  on  the  single  ground  of  a  rule 
of  evidence,  and  it  is  in  effect  done,  by  the 
Commonwealth :  for  the  Commonwealth  ad- 
mits, these  sureties  are  not  bound  for  this 
money  by  the  letter  or  tenor  of  the  bond, 
but  in  virtue  of  the  nature  of  these  books 
as  matter  of  evidence,  taken  in  conjunction 
with  the  bond.  That  Preston's  manner  of 
keeping  these  books  was  an  election  by  him 
to    hold  the    money    which   had  been 

272  misapplied,      in    *his      character    of 
Treasurer.     But  an  election   to   hold, 

what  was  already  gone,  and  what  it  was 
impossible  he  could  hold,  is  to  my  mind 
unintelligible.  The  consequences  of  this 
doctrine  are  too  preposterous  to  be  law.  If 
by  intendment  of  law  the  money  shall  be 
held  to  be  in  fact  in  the  treasury  when  the 
bond  was  executed,  when  it  certainly  is  not 
there,  then  these  sureties  were  bound  for 
all  past  transgressions  on  the  moment  of 
signing  the  bond,  before  Preston  had  done  a 
single  act  in  virtue  of  his  office.  The  ex- 
press obligation  of  the  bond  is  altered  and 
inverted,  and  ^'monies  which  shall  come  to 
his  hands'*  means,  monies  which  came  to 
his  hands  and  have  been  passed  away  years 
ago. 

The  idea  that  the  embezzlement  is  com- 
plete only  when  the  Treasurer  fails  to  ac- 
count, converts  the  Treasurer  of  Virginia 
into  a  farmer  general  of  the  revenue,  and 
exposes  the  finances  of  the  country  to 
the  casualties  of  individual  solvency. 
The  definition  of  embezzlement  is  derived 
from  the  Roman  law,(e)  and  includes  every 
case  of  a  fraudulent  or  illegal  withdrawal 
of  the  public  treasure,  by  the  officer  to 
whose  custody  it  is  confided.  Our  statute 
of  1819  making  it  a  felony,  has  defined  it 
in  the  same  manner.  If  the  banks  had 
totally  failed.  Can  it  be  pretended  that  the 
loss  would  have  fallen  on  Preston?  when  he 
is  expressly  directed  by  law  to  deposit  the 
public  treasure  in  the  banks. 

The  doctrine  of  application  is  clearly  laid 
down  in  Hill  v.  Southerland's  Executor,  (f) 
and  is  too  well  settled  to  need  argument. 
The  plaintiff  cannot  make  the  application 
at  the  trial,  so  as  to  affect  the  liability  of 
the  several  sureties. 

273  *Wickham  for  the  appellees. 

The  first  reason  assigned  for  revers- 
ing the  judgment  is,  that  the  2d  plea  is  the 
same  with  the  first.  Grant  for  the  sake  of 
the  argument,  that  they  are  identical ;  this 
court  will  not  reverse  a  judgment  because 
the  same  plea  is  twice  copied  into  the  rec- 
ord. It  may  have  been  error  to  admit  it, 
but  it  was  an  error  which  prejudiced  no 
one,  and  this  court  will  not  take  notice 
of  it. 

2.  The  office  copy  of  the  deed  should 
have  been  received  in  evidence,  because  it 
is  the  common  usage  of  the  country,  we 
are  told.  I  do  not  know  who  can  better 
judge  of  the  usages  of  our  courts  of  justice, 
than  the  Judges  of  the  general  court ;  they 
have  decided  against  this  pretended  usage. 


(e)  PeculatUB  eos  punit,  qui  publicam  pecaniam 
furatl  fuerlnt.  Sed  siquldem  Ipsl  Judices  tempore 
administration  Is  publtcas  pecunias  subtraxerlnt,  &c. 
Inst.  4,  tit.  18,  89.  See  also  9  Cod.  tit.  38.— Edition 
1821. 

(f)  1  Wash.  183. 
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We  all  know  how  many  usages  are  common 
in  practice  for  the  convenience  of  the  pro- 
fession, which  are  not  in  conformity  to  law. 
Gentlemen  waive  the  law,  but  that  by  no 
means  proves  what  the  law  is,  for  others 
who  insist  on  their  strict  legal  rights.  It  is 
every  day's  practice  to  allow  Executors 
who  h|Lve  qualified  in  other  states  to  sue  and 
to  recover  judgment  in  Virginia,  without 
producing  their  letters  testamentary.  Yet 
if  any  gentleman  chose  to  call  for  them 
by  oyer,  they  must  be  produced.  Letters  of 
Attorney  are  never  called  for,  though  they 
too  may  be  demanded,  and  if  demanded 
must  be  produced.  , 

I  repeat,  that  the  original  deed  would  not 
have  been  admissible  on  the  issue  joined. 
The  general  court  very  properly  rejected  the 
deed  without  giving  reasons  for  the  judg- 
ment ;  it  may  have  been  because  it  was  a 
copy,  or  because  it  was  not  legal  evidence 
from  some  other  principle.  All  privity  had 
ceased  between  Preston  and  his  sureties, 
and  the  cases  already  cited  shew,  that  no 
act  done  by  him  could  prejudice  them. 
The  doctrine  was  very  fully  discussed  in 
the  case  of  Shelton  v.  Cocke,  Crawford  & 
Co. ;  was  settled  by  this  court  on  the  sound- 
est principles,  and  cannot  now  be  disturbed. 
This  deed  would  not  conclude  John 
274  Preston  himself;  every  thing  in  *it 
pertinent  to  this  issue  is  the  recital, 
and  Lord  Coke(g)  tells  us  '.^neither  doth  a 
recital  conclude,  because  no  direct  affirma- 
tion." This  court  has  decided,  that  a  dec- 
laration reciting  the  fact,  without  a 
positive  averment  is  vicious:  and  surely 
this  recital  in  a  deed  to  which  the  defend- 
ants are  not  parties,  cannot  conclude  them. 

It  is  said  the  defendants  claim  under  this 
deed.  It  is  shewn  that  F.  Preston  had  once 
possession  of  the  deed,  and  that  B.  Peyton 
had  received  part  of  the  money  raised  by 
the  sale  of  some  of  the  property.  Neither 
of  these  acts  can  affect  the  other  defendants, 
who  have  not  delegated  a  power  either  to 
John  Preston  or  his  suretes,  to  bind  them. 
Nothing  is  evidence  as  to  one  of  the  de- 
fendants, which  is  not  against  them  all. 
The  judgment  must  be  against  all  or  none 
of  the  defendants.  The  original  deed  there- 
fore could  not  have  been  admitted.  I  will 
not  argue  the  point  as  to  the  copy,  because 
it  is  a  fortiori  inadmissible,  for  the  reasons 
given,  and  because  the  notice  was  wholly 
insufficient,  to  entitle  the  party  to  use  it  as 
secondary  evidence. 

In  all  the  cases  cited,  to  shew  that  a  cer- 
tified office  copy  is  of  equal  validity  with 
the  original,  the  question  was  as  to  the 
title  of  the  land,  and  the  execution  of  the 
deed.  This  on  the  contrary  is  the  mere  re- 
cital of  collateral  matter,  not  necessary  to 
the  validity  of  the  deed. 

It  is  urged  on  the  other  side,  that  Ihe  evi- 
dence contained  in  the  deed  was  of  great 
moment.  Any  argument  on  the  weight  of 
evidence  addressed  to  a  court  is  irregular. 
To  weigh  evidence  is  the  peculiar  province 
of  the  jury,  to  the  court  it  is  coram  non 
judice. 

2d.  Thefirgument  of  the  Commonwealth's 
counsel  shews,  that  there  is  no   treasury  in 


(fir)  Co.  Lit.  352  b,  where  the  whole  doctrine  of  Es- 
toppel will  be  found.— Edition  1821. 
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Virginia;    the     treasurer     may    keep    the 

public  money  where  he  pleases;  he 
275      *may    lend    it   out;  or  speculate  with 

it,  without  being  guilty  of  a  default. 
The  act  directing  him  peremptorily  to 
deposit  it  in  bank,  is  merely  directory;  and 
what  is  more,  he  is  at  liberty  to  disobey 
the  direction.  But  this  is  not  the*  law. 
The  Treasurer  must  deposit  the  treas- 
ure in  bank;  and  to  appropriate  any 
portion  of  it  to  his  own  use,  is  at  once  a 
conversion.  It  is  a  mistake  in  law  to  sup- 
pose the  public  treasure  in  bank  would  go 
to  the  Treasurer's  executor,  were  he  to  die: 
it  would  pass  to  his  successor  in  virtue  of 
his  ^^ce.  3d.  The  point  most  insisted  on 
is,  that  we  shall  not  be  heard  to  contradict 
the  treasury  books,  and  annual  reports.  We 
only  ask  gentlemen  to  take  the  books  as 
true  or  false.  They  may  have  them  which 
they  will,  if  they  only  stand  to  their  elec- 
tion :  we  only  pray  that  they  may  not  be 
considered  both  true  and  false,  according  to 
the  pleasure  of  the  counsel.  If  they  be 
false,  surely  we  may  be  allowed  to  assert 
the  truth  in  opposition  to  what  is  admitted 
to  be  false.  If  they  be  true,  there  is  no 
default  now;  for  they  assert  the  money  to 
have  been  in  the  treasury  when  Preston 
resigned  his  office,  as  positively  as  they 
had  asserted  it,  at  any  prior  time.  But 
from  the  very  nature  of  these  books  nothing 
can  appear  on  their  face,  but  legal  credits, 
and  charges ;  there  is  no  entry  on  them, 
there  can  be  none,  of  monies  embezzled,  or 
when,  or  how,  or  by  whom  converted. 

Something  is  said  of  Preston's  not  being 
allowed  to  allege  his  own  turpitude.  This 
is  a  very  vague  and  undefined  doctrine,  the 
application  of  which  to  the   present   case  I 

do  not  precisely  understand.*  But  I 
276      am  sure,  *there  is  no  principle  of  law 

which  can  authorise  the  Common- 
wealth to  select  on  which  of  half  a  dozen  sets 


•The  words  Quoted  by  Lord  Mansfieu)  as  from 
the  civil  law.  in  the  case  of  Walton  v.  Shelly.  1  Term 
Rep.  800.  "nemo  allegrana  suam  turpitudinem  est 
aurtlendus,"  were  frequently  repeated  In  different 
sta^esof  this  cause:  and  there  is  no  maxim  of  law 
which  I  have  heard  more  often  mentioned.  They 
have  been  much  insisted  on  by  the  English  Judges 
in  all  the  cases  subsequent  to  Walton  v.  Shelly  on 
the  same  subject;  and  are  mainly  relied  on,  by  the 
courts  both  of  Massachusetts,  and  New- York,  in 
adopting  the  rule  laid  down  in  the  case  of  Walton  v. 
Shelly,  rather  than  that  of  Jordaine  v.  Lashbrooke. 
7  Term  Rep.  COl.  by  which  the  former  decision  has 
been  overruled.  The  profession  will  be  surprised 
to  learn,  after  35  years  of  universal  acquiescence  in 
the  existence  of  the  principle  as  a  maxim  of  the 
Roman  law.  that  there  is  no  such  rule  in  the  whole 
Roman  Code.  It  is  true,  that  by  the  civil  law.  as  by 
ours,  a  contract  tainted  with  turpitude  could  not  be 
asserted  in  a  court  of  justice,  "ex  maleflcio  non 
oritur  contractus;"  this  principle  however,  estab- 
lished nothing,  as  to  the  evidence  on  which  such 
contract  depended.  The  only  rule  of  the  civil  law 
applicable  to  testimony,  which  has  the  least  anal- 
oury  to  that  cited  by  Lord  Maivsvield,  will  be  found 
under  the  head  **De  Testibus,"  Dig.  22;  tit.  5,  1  2. 
"In  testimonils  autem  dignitas,  fldes,  mores,  srav- 
itas,  examinanda  est:  et  ideo  testes  qui  adversus 
fldem  suam  testationis  vaciUant,  audiendi  non 
sunt." 

The  words  "audiendi  non  sunt,"  do  not  mean,  that 
the  witness  shall  not  be  heard;  but  that  he  shall 
not  be  regarded  or  credited;  for  the  word  "vacil- 
lant"  implies  that  he  is  heard,  and  that  all  faith  in 
his  testimony  is  destroyed  by  the  manner  of  his  giv- 
ing evidence,  (vaciUare  a  nonnullis  dicitur  qui  hassi- 
tat  in  dicendo  testimonio.  Not.  19;  Gothof.  Corp.  I. 
C )  The  contradiction  or  liesitatton,  of  a  witness 
who  says  nothing,  is  a  solecism  in  language. 

This  mistake  of  Lord  Mansfibld  is  the  more  re- 
markable, because  twelve  years  before,  in  the  case 


of  sureties  this  loss  shall  fall.  It  is  clear, 
a  recovery  may  be  had  on  the  bond  in  force 
when  the  default  occurred.  Once  depart 
from  that  plain  principle,  and  we  are  at 
sea;  once    leave   the    bond  on    which 

277  the    legal    remedy    is  clear,  *and  we 
cannot  tell  on  whom  the  loss  may  be 

fixed.  But  Preston  proves  that  when  he  is 
charged  with  this  default,  he  was  innocent ; 
and  this  is  called  alleging  his  turpitude. 

These  sureties  were  misled  by  the  culpa- 
ble supiueness  of  the  officers  of  govern- 
ment. Had  the  committees  of  the  executive 
done  their  duty,  this  default  could  never 
have  happened;  had  the  committee  of  the 
legislature,  as  it  ought  to  have  done,  in- 
sisted on  a  count,  these  sureties  would 
never  have  executed  this  bond.  Instead  of 
doing  this,  the  committee  went  aside  from 
the  ordinary  path  of  its  duty,  to  pay  a  com- 
pliment to  the  zeal  and  integrity  of  the 
Treasurer;  and  i^elying  on  the  faith  of  gov- 
ernment these  sureties  have  been  deceived, 
betrayed,  and  should  the  doctrine  contended 
for  by  the  Commonwealth  be  sustained, 
will  be  ruined. 

Barbour  concluded  for  the  appellant. 

The  question  of  the  admissibility  of  the 
deed  has  been  argued  both  on  the  ground  of 
its  being  primary,  and  secondary  evidence. 
I  shall  also  consider  it  in  those  two  aspects. 

1.  The  copy  of  a  deed  recorded  on  the  ac- 
knowledgment of  the  grantor  is  admissible 
per  se,  against  him  and  all  claiming  under 
him.(h)  There  was  an  enrolment  at  com- 
mon law  for  safe  keeping ;  which  created 
an  estoppel,  and  after  it,  the  party  could 
not  plead  non  est  factum :  and  the  reasons 
which  in  ordinary  cases  require  the  produc- 
tion of  the  original,  cease  to  exist  in  a 
case  like  this.  In  ordinary  cases  non  est 
factum  might  be  pleaded ;  and  when  pleaded, 
the  subscribing  witness  is  called  to  prove 
the  execution,  because  it  is  supposed  be 
knows  more  of  the  facts  than  any  other 
person.  But  if  non  est  factum  could  not  be 
pleaded  at  common  law  to  an  in  rolled 

278  deed,  *why  should  the   office   copy  be 
inadmissible   evidence?  what  purpose 

can  the  refusal  serve,  when  the  party  him- 
self cannot  deny  by  a  plea,  that  it  is  his 
deed?  The  inrolment  then  not  only  proves 
he  made  a  deed ;  but  that  this  is  the  very 
deed. 

The  other  ground  for  refusing  a  copy  in 
ordinary  cases  is,  that  the  failure  to  offer 
the  original  implies,  that  there  is  a  differ- 
ence between  the  copy  and  the  original, 
unfavorable  to  the  party  offering  the  copy. 
But  is  there  any  ground  in  this  case  for 
such  a  presumption  ?  If  the  evidence  of  the 
officer  could  prove  the  original  it  prodnced, 
why  not  that  the  copy  is  true?  This  doc- 
trine was  established  in  the  case  of  Smartle 


of  Clarke  v.  Slee.  Ck>wp.  199,  he  cited  Bush  v.  Raw- 
lins to  prove,  that  one  who  had  taken  a  bribe,  was  a 
competent  witness  in  an  action  qui  tarn,  to  proTe 
the  bribery.  And  in  the  case  then  before  the  court. 
he  held,  that  the  witness  (a  clerk)  was  competent 
to  prove,  he  had  embezzled  his  employers*  money, 
and  had  staked  it  on  the  chance  of  certain  lotterr 
tickets  coming  up  prizes,  contrary  to  the  lottery  act. 
BuUerwho  was  counsel  said,  "no  one  shall  be  ad- 
mitted to  prove  his  own  turpitude,"  he  cited  no 
maxim  or  case  however,  and  Lord  BlANsnxiiD  de- 
cided against  his  argument—Note  by  the  Reporter, 
(h)  14  Viner  444.  B.  pi.  8;  Com.  Dig.  "Evidence**  B. 
2;  Jacobs  L.  D.  "Inrolment** 
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V.  Williams;  (i)  and  the  bargainor  and  those 
claiming  undfr  him  were  estopped.  This 
case  was  adjudged  before  the  statute  of 
Anne;  and  the  antiquity  of  the  deed,  now 
used  to  distinguish  that  case  from  this, 
was  not  relied  on  by  the  court,  which  pro- 
ceeded on  the  ground  of  its  being  an  in- 
rolled  deed.  Peake(k)  in  laying  down  the 
law  as  to  ancient  deeds,  observes  that  if  the 
deed  be  erased  or  interlined,  the  ordinary 
evidence  in  such  cases  will  be  required. 
Plainly  shewing,  that  the  original  itself  is 
produced  in  such  cases.  Besides,  you  must 
learn  even  the  antiquity  by  the  copy,  which 
presupposes  the  copy  to  be  admissible. 
(The  counsel  on  the  other  side  said,  ^'no, 
the  antiquity  appears  from  the  date  of  the 
clerk *s  certificate.")  It  is  urged  that  this 
doctrine  is  questioned  by  BuUer;  but  he 
does  not  question,  that  the  deed  inroUed  on 
the  acknowledgment  of  the  bargainor,  is 
evidence  against  him,. 

In  England,  the  officer  for  the  safe  keep- 
ing of  deeds  is  not  appointed  to  do  it  by 
the  express  words  of  the  statute,  but  by  its 
legal  operation ;  so  it  is  in  Virginia.  In 
England  too  it  is  said,  the  estate  passes  by 
virtue  of  the  inrolment,  and  cannot 
279  pass  without  it.  So  it  does  *here,  as 
to  creditors  and  subsequent  purchasers 
without  notice.  There  is  the  same  confi- 
dence reposed  in  the  officer  charged  with 
the  safe  custody,  here  as  in  England ;  and 
that  is  the  ground  for  admitting  the  copy 
in  both  countries.  It  is  objected  that  in 
England  the  deed  is  inrolled  only  on  ac- 
knowledgment in  court;  and  here  it  is  on 
the  certificate  of  acknowledgment  before 
justices.  The  statute  of  27  Hen.  VIII.  c. 
16,  provides  for  the  inrolment  of  deeds  on 
acknowledgment  before  two  justices,  and 
the  custos  rotuorum.  In  Virginia,  magis- 
trates are  supposed  to  deliver  the  deed  and 
certificate  under  seal,  which  is  a  sufficient 
precaution  to  prevent  forgeries  after  execu- 
tion. But  there  are  many  cases  in  England 
in  which  the  copy  was  admitted,  where  no 
inrolment  was  required  by  the  statute. (I) 
And  where  the  deed  does  need  inrolment 
(as  this  does  as  to  creditors  and  subsequent 
purchasers  without  notice,)  it  is  when  in- 
rolled,  a  record:  and  if  a  record,  there  is 
an  end  of  the  dispute.  The  language  of 
our  statute  is  that  *' deeds  shall  be  admitted 
to  record"  Ac,  and  the  expression  to  be 
** entered  of  record"  makes  the  entry  when 
made  a  record,  (m)  And  generally  the  copy 
of  any  original  document  of  a  public  nature 
is  admissible  evidence :(n)  as  the  sworn 
copy  of  a  church  register:  and  a  copy  cer- 
tified by  a  sworn  officer  charged  with  the 
custody,  is  better  evidence  than  an  ordinary 
sworn  copy.  The  case  cited  from  14  East, 
is  a  mere  dictum  of  the  Judge,  and  not  an 
adjudication. 

The  statute  of  Anne  made  no  other  alter- 
ation of  ^he  common  law,  than  to  dispense 
with  the  production  of  the  original  when  it 
was  pleaded  with  a  profert.  The  common- 
wealth is  a  stranger  to  the  deed,    and    was 


not   obliged   to   make   profert.     And  since 

the  case  of  Read   v.    Brookman,(o)  a  deed 

may  be  declared   on   without  profert : 

280  *still    if   profert    be    made,    the  deed 
must  be  produced.     The  dictum  of  Sir 

James  Mansfield  in  the  case  cited  in  5 
Taunton,  is  directly  contrary  to  the  statute 
of  Anne.*  But  surely  as  much  faith  is  due 
to  copies  certified  by  our  clerks  to  be  true, 
as  to  transcripts  from  the  books  of  the  In- 
dia company  in  England;  and  they  are  ad- 
mitted in  evidence. 

2.  The  deed  should  have  been  received  as 
secondary  evidence.  This  court  will  con- 
trol the  practice  of  all  inferior  courts,  (p) 
And  giving  notice  to  produce  originals  to 
let  in  secondary  proof,  is  of  modern  date. 
Morgan  states  the  practice  with  a  quaere 
whether  it  be  necessary.  Philips(q)  lays 
down  the  law  to  be,  that  a  counterpart  may 
be  given  in  evidence  without  notice;  yet 
he  places  counterparts  under  the  head  of 
secondary  evidence.  And  where  the  deed 
is  in  court,  notice  for  its  production  is  not 
necessary,  (r)  The  inconvenience  of  the 
course  it  is  said  we  should  have  taken, 
would  be  great.  To  send  subpoenas  duces 
tecum  to  many  clerks  of  the  remotest  coun- 
ties in  the  state,  could  never  be  intended  by 
the  statute,  to  be  required.  In  the  case  of 
Maxwell  v.  Light(s)  the  court  would  have 
allowed  the  copy  in  evidence,  if  the  original 
had  been  duly  recorded. 

Preston  v.  Harvie  and  Falcon  v.  Harris, 
are  cited  to  shew,  that  this  court  will  not 
reverse  a  judgment  for  an  immaterial 
error.  But  in  both  cases,  the  error  com- 
mitted in  the  inferior  court,  if  there  was 
any,  was  to  the  advantage  of  the  appellant. 
That  is  not  the  case  here.  The  error  was 
injurious  to  the  appellant.  The  recital  of 
the  deed  would  have  operated  to  the  disad- 
vantage of  Preston,  and  neither  he  nor  his 
sureties  could  have  contradicted  the  re- 
cital, (t)  It  is  said  that  if  all  the  defendants 
were  not  bound  by  the  recital,  and  the 

281  acts   done,  *none    were.     To   support 
the  contrary  position  I  refer  to  Geddy 

V.  Butler,  (u)  and  Nelson  v.  Burwell.  (v)  A 
bill  of  exceptions  is  not  a  demurrer  to  evi- 
dence. There  was  in  this  case  other  evi- 
dence than  that  spread  upon  the  record,  and 
we  may  presume  any  thing  to  have  been 
proved,  which  might  have  been  proved.  It 
may  have  been  shewn  that  the  deed  was 
made  at  the  instance  of  all  the  defendants 
and  that  all  of  them  acted  under  it.  The 
defendants'  cannot  claim  under  the.  deed, 
and  evade  the  operation  of  any  part  of  it ; 
they  have  elected  to  abide  by  it,  and  they 
must  take  it,  throughout. 

3.  We  insist  that  whenever  the  default 
occurred,  treasurer  Baker  had  a  right  to 
apply  the  monies  received  by  him  of  J. 
Preston,  to  its  extinguishment.  The  gen- 
eral court  said  no,  it  was  the  common- 
wealth's money;  and  it  could  not  be  applied 


(1)  1  saik.  ao8. 

(k)  Peake'8  Ev.  lia 

(1)  6T.  R.  466:  7  East,  «W;  1  L'd.  Raym.  746. 

(m)  DouiTl.  698.  Tbe  copy  of  a  manifest  is  ad- 
mitted; the  act  of  Ck>airresB  directing  it  to  be  "re- 
corded/' 4  DalL  415.— Edition  1831. 

(n)  SSalk.  164;  1  M'NaLEy.  856. 


(o)  S  T.  Rep.  151. 

<p)  1  Wash.  822:  4  Call  447. 

(q)  Phil.  Ev.  83iM0. 

(r)  4  Burr.  2484. 

(s)  1  Call  117. 

(t)  Comyn's  "Evidence"  B.  6  ;  1  Salk.  286;  Willes, 
911,  25. 

(u)  8Manf.845. 

(v)  4  Munf.  883.  Both  were  cases  of  several  exec* 
utors,  some  of  whom  refused  to  act— Edition  1831. 
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to  the  payment  of  a  debt  due  by  Preston. 
There  is  however  no  particular  date  fixed, 
at  which  it  is  said  this  money  came  to 
hand.  If  it  was  received  in  1818,  it  is  con- 
ceded that  it  may  be  applied  to  extinguish 
the  default  of  that  year.  But  suppose  it  to 
be  the  commonwealth's  money.  Had  it  not 
a  right  to  apply  its  own  money  as  it 
pleased?  And  if  it  applied  the  money  to 
the  discharge  of  the  last  bond,  the  pre- 
sumption would  arise  that  the  first  was 
paid,  (w)  In  common  prudence  then,  she 
ought  to  apply  the  money  to  extinguish  the 
debt  first  due. 

4.  I  come  now  to  the  main  question  on 
the  merits,  and  insist  that  no  evidence  can 
be  received  to  contradict  the  treasury  books. 
If  they  be  conclusive  of  what  money  shall 
be  considered  to  be  on  hand  at  the  time  the 
bond  was  executed,  I  care  not,  as  to  the 
manner  in  which  they  are  so;  whether  by 
estoppel,  or  because  of  such  weight,  that  no 
counter  evidence   shall   be    heard.     It 

282  is  ^alleged    on    the    other  side,    that 
matter  of  estoppel  must  be  pleaded ; 

and  that  there  is  no  evidence  in  itself  con- 
clusive before  a  jury,  as  evidence. (x)  But 
I  hold,  that  whatever  may  be  given  in  evi 
dence  on  the  general  issue  need  not  be 
pleaded ;  and  that  there  are  many  matters 
conclusive  on  such  issue,  without  beings 
pleaded ;  I  will  only  refer  to  the  authori- 
ties, (y)  There  are  cases  in  which  certain 
matters  are  conclusive  before  the  jury  on 
the  general  issue :  judgment  in  ejectment  is 
conclusive  in  an  action  for  mesne  profits: 
so  an  acquittance  for  rent  due  at  a  subse- 
quent time  to  that  now  demanded,  is  con- 
clusive to  shew,  that  the  i^irior  rent  had 
been  paid ;  and  no  proof  shall  be  admitted 
to  the  contrary. (z)  In  Chew  v.  Moffet,(a) 
the  defendant  pleaded,  that  the  bond  was 
obtained  by  false  suggestions,  misrepre- 
sentations &c.,  the  plaintiff  rejoined,  that 
there  was  no  fraud  in  obtaining  it;  and 
this  couit  held,  that  the  plaintiff  having 
joined  issue,  instead  of  demurring  to  the 
plea,  had  let  in  the  proof  of  fraud,  and  was 
concluded  by  the  verdict:  but  fraud  in  ob- 
taining the  document  used  as  estoppel,  is  a 
fair  question  for  a  jury  to  decide. 

If  we  have  a  right  to  rely  on  the  conclu- 
sive character  of  these  books,  I  hold  that 
they  are  conclusive.  The  statute  requires 
that  the  treasurer  shall  in  ^^ books  provided 
at  public  expense,*'  keep  his  accounts  &c., 
the  treasurer  is  not  onl}-  a  high  public  offi- 
cer, but  he  is  a  sworn  officer.  Now  in  the 
case  of  a  record,  it  is  allowed  to  be  used  as 
estoppel  from  the  confidence  reposed  in  the 
court  in  which  it  is  recorded.  In  matter 
in  pais  the  naked  fact  itself  is  an  estoppel ; 
in  matter  of  deed  it  is  because  of  the 
solemnity  of  the  instrument ;  and  it  is  a 
general  rule  of  law,  that  no  one  shall 

283  be  allowed  to  allege  'contraries.     The 
legislature    in    this    case   could  never 

have  intended  that  the  finances  of  govern- 
ment should  depend  on  parol  evidence,  in 
its  nature  frail,  perishable,   and  uncertain. 

(w)  Phil.  Ev.  118:  3  Bl.  Com.  171. 

(x)  For  tbis  was  cited  2  Baroew.  &  Aid.  682;  6 
Munf.  120. 

(y)  Phil.  Ev.  224;  2Burr.  6M:  6E8p.57;  8  Burr.  1353; 
1  Salk.  276:  7CraQch.  566. 

(z)  3  Blac.  Com.  871. 

(a)  6  Munf.  120. 


It  gave  to  these  books  the  dignity  and 
character  of  records,  or  qq^isi  records. 
Then  the  treasurer  is  a  sworti  officer ;  what 
he  has  once  asserted  on  oath,  he  should 
never  be  allowed  to  deny.  A  sheriff  can- 
not deny  the  truth  of  his  return.  If  Pres- 
ton be  concluded  by  these  books,  so  are  his 
sureties;  for  whatever  binds  him,  is  obliga- 
tory on  them,  (b) 

Preston  should  have  made  up  his  annual 
report  before  he  resigned ;  his  failure  to  do 
so,  is  itself  a  default.  He  should  not 
place  his  sureties  in  a  better  situation  by 
making  no  report;  which  would  be  to 
amend  one  fault  by  another. 

Counsel  tell  us  that  Preston  does  not 
falsify  the  books;  that  the  books  do  not 
shew  the  money  actually  on  hand.  But 
our  argument  is,  that  the  books  shewing 
the  money  ought  to  be  in  the  treasury,  it  i& 
not  for  Preston  to  aver,  it  was  not  there. 
It  ought  to  have  been  there,  and  if  it  was 
not,  he  and  they  must  take  the  conse- 
quences. 

It  is  argued  too,  that  the  books  are  true 
throughout  or  not  at  all ;  and  if  true  there 
is  no  default  to  this  day.  That  would  be  to 
allow  Preston  to  discharge  himself  and 
sureties,  by  keeping  the  books  falsely 
throughout.  We  do  not  object  to  its  being 
shewn  what  is  the  actual  default  of  Pres- 
ton, but  to  the  mode  by  which  he  seeks  to 
prove  it. 

The  defence  is  that  there  was  a  greater 
default  in  1818  than  that  now  claimed.  But 
the  mere  deposit  of  any  portion  of  the  pub- 
lic treasure  in  the  individual  name  of  John 
Preston,  was  no  embezzlement.  Nor  does 
it  any  where  appear,  when  or  how  this 
money  was  exhausted;  he  may  after  de- 
positing it  to  his  private  credit,  have  dis- 
bursed it  in  public  expenditures.  The 
284  period  at  '^which  this  default  is  said 
notoriously  to  have  happened ;  has  be- 
come notorious  by  admitting  illegal  testi- 
mony. The  consequences  of  the  error, 
cannot  cure  it.  And  the  actual  count  which 
is  urged  as  the  last  and  only  security  for 
the  public  treasure,  may  be  rendered  utterly 
unavailing  by  withdrawing  the  money  af- 
ter it  is  counted.  Upon  the  whole,  these 
sureties  have  embarked  in  the  same  vessel 
with  their  principal,  and  however  hard 
their  fortune,  they  must  abide  his  destiny. 

The  following  opinion  of  the  court  was 
delivered  June  28th,  by 

ROANE,  Judge. 

The  court  is  of  opinion  that  the  copy  of 
the  deed  of  bargain  and  sale  of  the  8th  of 
f'ebruary  1820,  mentioned  in  the  first  bill 
of  exceptions,  ought  not  to  have  been  ex- 
cluded by  the  general  court  trom  going  in 
evidence  to  the  Jury. — According  to  nu- 
merous and  well  established  English  deci- 
sions, that  copy  was  good  evidence;  and 
this  upon  the  true  construction  of  the  stat- 
ute of  27th  H.  8th  chap.  16,  and  in  exclu- 
sion of  the  statute  of  Anne.  It  is  so 
evidence,  Decause  where  a  deed  of  bargain 
and  sale  is  inrolled  pursuant  to  the  first 
mentioned  statute,  that  inrolment  is  a  rec- 
ord so  that  a  copy  of  it  may  be  read  in  evi- 
dence. (14  Vin.  445  and  other  cases. )  It 
ought  also  to  be  read   in   evidence,    for  the 


(b)  1  Wash.  81. 
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further  reason,  that  as  the  law  has  ap- 
pointed them  to  be  public  acta,  and  reposed 
a  confidence  in  the  recording^  officer,  the 
•copies  of  such  public  acts,  shall  be  like 
other  public  acts,  g^ood  evMence.  (Gilb.»L. 
Evidence  99  and  other  authorities. )  This 
which  is  the  established  law  of  England 
holds  a  fortiori  in  relation  to  this  country. 
By  the  English  statute,  the  acknowledg- 
ment by  the  grantor  might  be  before  two 
Justices  in  the  country:  whereas  until 
lately,  our  deeds  were  required  to  be  ac- 
knowledged cr  proved  in  open  court.  The 
distinction  is  not  unimportant :  and  has  been 
sanctioned  by  the  most  respectable 
^85  judicial  ^opinions  in  this  country. 
In  the  case  of  Lee  v.  Tapscott,  2 
Wash.  281*,  President  Pendleton  emphat- 
ically allowed  a  copy  of  a  patent  recorded 
in  a  county  court  to  be  evidence,  and  pre- 
ferred it  to  a  simple  registration ;  for  the 
important  reason,  that  the  clerk  acts  under 
the  superintendance  of  a  court  of  justice ; 
which  court  would  prevent  erased  or  im- 
proper deeds  from  being  thrown  into  the 
public  records.  Under  our  laws,  having 
ihis  important  provision  and  check  existing 
in  them,  this  usage  (if  you  please,)  as  to 
the  receipt  of  copies,  in  evidence,  grew  up, 
and  came  to  maturity.  And  although  that 
system  has  been  lately  changed,  so  as  to 
admit  deeds  to  record,  on  the  certificate  of 
two  Justices  only,  that  usage  ought  not  to 
he  considered  as  affected.  The  system  is, 
even  now,  on  as  good  a  footing  as  to  the 
confidence  due  to  the  officers  receiving  the 
acknowledgment,  as  is  that  in  England. 
The  systems  are  now  in  this  respect  pre- 
-cisely  the  same.  If  therefore  the  decisions 
of  the  English  courts  legalized  copies  as 
-evidence  under  their  statute,  those  decisions 
equally  apply,  even  to  our  modern  system 
on  this  subject.  At  the  same  time,  that 
construction  more  forcibly  applies  to  the 
stronger  case  of  deeds  acknowledged  or 
proved  before  a  court  of  Justice,  under 
which  our  rule  was  established :  and  it  was 
the  intention  of  the  legislature,  in  making 
the  alteration,  not  to  change  the  rule  in  re- 
lation to  the  point  of  evidence,  but  merely 
to  substitute  a  more  convenient  mode, 
for  the  accommodation  of  the  people. 

These  decisions  of  the  English  courts, 
although  never  brought  directly  before  the 
supreme  court  have  received  the  countenance 
of  that  court  in  sundry  instances.  There 
are  several  decisions  in  that  court  which 
cannot  be  reconciled  to  any  other  idea.  As 
cases  of  this  character,  we  will  mention 
those  of  Maxwell  v.  Light,  1st  Call  120 ; 
Whitaker  v.  M'llhany,  4th  Munford  310; 
Turner  v.  Stip,  1st  Wash.  319,  and  the  be- 
fore mentioned  case  of  Lee  v.  Tap- 
scott. 
286  *Owing    to    the    English    decisions 

before  mentioned  and  to  these  cor- 
roborations of  them  by  our  own  courts,  the 
position  that  a  copy  of  a  recorded  deed  may 
be  given  in  evidence,  has  grown  into  a  gen- 
eral usage  in  this  country.  But  this  point 
does  not  rest  upon  mere  usage.  It  is  as 
much  established  as  a  princfple  of  evidence, 
as  any  other  to  be  found  in  the  books.  If, 
however,  it  rested  only  on  mere  usage,  and 
had  not  this  last  and  greatest  sanction,  this 
court    would    be   disposed    to   respect    that 


usage. — While  it  would  hold  itself  at  liberty, 
as  was  done  in  the  case  of  Tompkies  v. 
Downman,  to  depart  from  a  usage,  which 
was  in  conflict  with  the  actual  expressions 
of  a  statute,  and  perhaps  in  opposition  to 
great  principles;  it  would  respect  an  usage 
which  was  not  confronted  by  such  power- 
ful objections.  It  would  respect  it,  as  the 
court  of  appeals  did,  among  others,  in  the 
cases  of  Hudson  v.  Johnson,  1st  Wash.  10, 
— Jones  V.  Logwood,  1st  Wash.  42,  and 
Branch  v.  Burnley,  1st  Call  147.  It  would, 
especially,  hesitate  to  repeal  an  usage, 
which  has  been  so  general  and  universal, 
as  that  its  reversal  would  inundate  this 
country  with  litigation,  and  lay  the  founda- 
tion of  innumerable  appeals  and  law  suits. 
The  court  sees  but  little  danger  in  adhering 
to  this  usage. — While,  on  the  one  hand, 
there  is  but  little  utility  in  exhibiting 
original  papers  which  a  court  or  confidential 
commissioners  have  already  passed  on  as 
genuine,  and  which  the  party  is  concluded 
from  denying  to  be  his  deed,  by  the  ac- 
knowledgment and  recording  thereof.  A 
copy  is  not  without  it  preference,  in  some 
sense  over  the  original.  It  lays  a  veto  upon 
the  grantee,  as  to  altering  or  erasing  that 
deed,  from  and  after  the  time  of  the  ac- 
knowledgment. Such  a  subsequent  altera- 
tion or  erasure  would  be  controlled  and 
corrected  by  the  attested  copy,  previously 
taken,  by  a  sworn  officer.  Nothing  how- 
ever now  said  by  the  court,  is  to  be  con- 
strued to  impair  the  right  of  a  party, 
whatever  it  may  be,  to  call  for  the  intro- 
duction of  an  original  deed,  instead  of  a 
copy. 

*The  counsel  for  the  appellees,  fore- 
seeing that  this  5K>int  might  be  de- 
cided against  them,  have  taken  the  ground, 
that  the  original  deed  itself,  if  before  the 
court,  could  not  be  read  against  their 
clients:  nay,  they  have  taken  the  yet  bolder 
and  stronger  ground  of  saying,  that  the  deed 
could  not  have  been  read  even  against  John 
Preston.  As  against  John  Preston  him- 
self, it  was  properly  answered,  that'  the 
deed  was  signed,  sealed  and  acknowledged, 
by  him.  It  is  therefore  emphatically  his 
deed.  It  relates  also  to  the  subject  now  in 
controversy.  It  admits  that  the  penalty  of 
the  bond  now  sued  on,  may  have  been  in- 
curred, which  carries  with  it  an  admission 
that  the  defalcation  happened  in  the  year 
1819,  and  it  provides  for  the  indemnifica- 
tion of  these  appellees,  therefor.  As  this 
deed  binds  John  Preston,  and  acknowledges 
the  material  matters  in  controversy  in  this 
motion,  it  is  of  no  account,  that  there  are 
other  books  and  evidence  going  to  prove 
the  same  facts.  It  is  the  right  of  suitors 
in  courts  of  justice  to  exhibit  as  many  evi- 
dences on  the  same  point,  if  legal  and  rele- 
vant, as  they  please.  The  court  cannot  cut 
them  out  of  this  privilege.  It  cannot  com- 
pel them,  at  its  pleasure,  to  rely  upon  a 
single  document  or  witness.  Had  this  deed 
been  received  in  evidence,  the  Jury  might 
still  have  rendered  a  verdict  for  the  appel- 
lant, by  virtue  of  its  provisions,  notwith- 
standing the  opinion  given  against  him  by 
the  general  court,  touching  the  conclusive- 
ness of  the  books,  offered  as  evidence ;  and 
thus  this  appeal  would  have  been  prevented. 
It  might    have    been  evidence,  both  to  out- 
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weigh  the  appellees'  parol  evidence,  then 
sanctioned  by  the  opinion  of  the  general 
court,  and  ij  confiim  or  supply  the  state- 
ments in  the  books  of  the  treasury.  It 
might  have  had  that  effect,  because  it 
speaks,  pretty  explicitly  as  to  the  time  of 
the  defalcation,  and  might  thus,  as  to  him, 
have  worked  an  estoppel. 

It  does  this,  by  admitting  that  the  penalty 
of  the    bond    before  us,  may  have  been  in- 
curred,     which      cannot    be,    unless 

288  *the  embezzlement  happened    in    the 
year  1819.     Again,  it  is  of  no  account, 

at  least  as  against  John  Preston,  that  the 
acknowledgments  in  this  deed  were  made 
after  the  expiration  of  his  office.  Parties 
may  bind  themselves  by  their  confessions 
even  up  to  the  time  of  trial. 

As  for  the  sureties,  (the  appellees,)  it 
will  be  seen,  in  an  after  part  of  this  opin- 
ion, that  they  must  stand  on  a  common 
ground  with  their  principal.  Yet  the  deed 
is  also  binding  as  to  them.  It  is  so  bind- 
ing, because  it  is  made,  emphatically,  for 
their  benefit,  and  must  be  considered  as 
made  at  their  instance.  The  case  is  not 
altered  by  the  mere  intervention  of  trus- 
tees. The  sureties  themselves  are  the  real 
grantees;  and,  besides,  the  deed  has  been 
accepted  by  them,  and  acted  under  for  their 
benefit.  For  any  thing  known  to  the  court, 
the  prodeeds  of  the  property  conveyed,  may 
have  been  already,  in  part,  paid  by  the 
trustees,  in  their  exoneration.  They  are, 
therefore,  estopped  from  disclaiming  to  be 
bound  by  this  deed.  They  cannot  claim 
under  it,  and  yet  disclaim  it.  If  it  is  their 
deed  for  one  purpose,  it  is.  also  for  the 
other.  We  are  also  of  opinion  that  the  an- 
swers given  to  the  other  objections  to  this 
deed,  equally  apply  in  relation  to  the  secu- 
rities. Considering  them,  therefore,  inde- 
pendently of  their  principal,  which, 
however,  the  court  is  not  bound  to  do,  we  are 
clearly  of  opinion,  that  there  is  no  objec- 
tion to  the  copy  of  the  deed  being  given  in 
evidence,  and  that  the  judgment  of  the 
general  court  in  this  particular  is  errone- 
ous. 

With  respect  to  the  character  of  the  books 
of  the  treasury  department,  the  court  is  of 
opinion,  that  as  to  the  treasurer  himself 
they  are  conclusive  to  charge  him.  In  rela- 
tion to  very  numerous  transac.ions,  between 
even  private  parties,  mutually  confided  in 
by  each  other,  it  may  be  a  matter  of  pri- 
mary convenience  and  accommodation,  that 
their  books  should,  by  consent,  afford  con- 
clusive evidence.  It  may  be  vastly  incon- 
venient at  least  that  every  particular  item 
should    be  the  subject   of    particular 

289  ^litigation,  and  be  open  to  parol,  con- 
flicting and  contradictory  testimony. 

It  must,  at  least,  be  admitted,  that  such 
individuals  may  by  common  agreement, 
adopt  those  books  as  a  standard  in  exclu- 
sion of  all  other  evidence.  The  conven- 
ience, if  not  necessity,  of  such  a  criterion, 
in  the  case  before  us,  is  entirely  manifest. 
If  would  be  of  vast  inconvenience  to  open 
all  of  the  innumerable  items  existing  on 
the  books  of  the  treasury,  to  a  particular 
litigation  and  scrutiny.  Of  this  criterion, 
the  officer  himself,  at  least,  has  no  reason 
to  complain.  If  he  does  the  business  him- 
self  or     has    faithful    agents,    he    cannot 


possibly    be    injured.     In    addition    to  the 
considerations  arising  from  mutual  conven- 
ience, as  aforesaid,  it  is  also,  in  the  opinion 
of  the  court,  of  great  weight,  that  the  treas- 
urer   is    a    sworn    officer:  that    his    books 
are  provided  at  public   expense ;    that  that 
officer  is  required  to  state  his  accounts  fre- 
quently  and     distinctly     to     the     General 
Assembly ;    and    that   his  office,  and  conse- 
quently his    books,   are   under   the   control 
of    the  executive  council — Do  all  these  pre- 
cautions amount  to  nothing?    Do  they   not 
speak  the  legislative  sense,  upon  this  sub- 
ject, as  strongly  as  positive  words   could  do? 
Are  not  books  taken    under  all  these  solem- 
nities, more    to  be  regarded   than  the  mere 
private    accounts    of   private  and    unsworn 
individuals?    If  in  the  case    of  Moody    v. 
Thrustou,  1  Stra.  481,  a  statement   of   bal- 
ances made  by  commissioners  under  an  act 
of   parliament,    was  held    to  be  conclusive 
evidence,    even  although  one  of  the  parties 
litigant    had    had    no  time   allowed  him  to- 
prove  his  accounts,  much  more  ought    the 
treasurer,  under  all  the  provisions  and  pre- 
cautions   of    our    laws,    to  be  permitted  to 
bind  himself.     If  in  the  case  of   Stevens  v. 
Coburn,  2  Call,  440,  the  certificate  of  the  land 
commissioners  was  held  to  be  final,  and  that 
even  against   an  infant,  much  more    ought 
Preston's  own  certificate   (if  we  may  so  ex- 
press ourselves)   to    be    held    to    be    final, 
against    himself.     It  is  of  no  account 
290      *that,  in  that  case,  the  land   law   de- 
clared that    the  certificate   should    be 
final :  There  is  no  difference  between  an  act 
containing  such    a    declaration,    and    one 
affected  by  principles,  and  containing    pro- 
visions,   which  irresistibly    compel    us   to 
come  to  a  similar   conclusion. — The   estab- 
lishment  of  these  books  as  conclusive  evi- 
dence,  in    such    cases,    while    it   deprives 
that  officer  of  a  great  advantage    he  would 
have    over   the   commonwealth,   if  he  were 
permitted  by  his  clerks,  or  others,    to   fal- 
sify, in  after  times,  his  own  items,  solemnly 
entered    by  him  in   his    books,    is    further 
called    for  by  the  necessity    of    acting    by 
general    rules,    in    such    cases;    and    that 
policy  is  supported  by  several  analogies  in 
our  laws.     Under  the   provisions  of  the  act 
for  registering  deeds,  no  man    is  permitted 
to    aver  an  ignorance  of  a  deed,    which    is 
duly  recorded.     So  under  the  caveat  law,  no 
man  is  allowed  to  aver  his  ignorance,  that 
another  had  entered  for  the  land  in  dispute, 
upon    the    books    of    the    surveyor    of  the 
county ;  as  was  decided  by  the  court  of  ap- 
peals, in  the  case  of  Noland  v.    Cromwell. 
Both  these   provisions  go  upon  the  ground 
of    the  general   utility,  if  not  necessity,  of 
establishing    general  rules,  in  these  cases; 
and  of  referring  to  public  documents,  which 
are    accessible    to    all,    instead    of  leaving 
every  case  in  respect  of  evidence   to   stand 
on    its  own  bottom.     They   are  both  wisely 
calculated  to  prevent  frauds   and  perjuries, 
and  to  cut  up  and  prevent  infinite  disputes 
and    litigation.     In  these  last  cases  partic- 
ular mischiefs  may,  perchance,  happen,  but 
they  are  submitted  to  as  the  lesser  of  evils, 
and    in    favor  of  the  general  provisions  of 
acts  of  great  public  convenience  and  utility. 
In  relation    to   the   treasurer,    in    the   case 
before  us,    no  possible    inconvenience    can 
result  to  him,  but  from  his  own  negligence 
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or  the  corruption  of  his  clerks.  In  the  last 
case  he  must  have  his  remedy  over  against 
them,  or  against  those  who  are  responsible 
for  them.  If  in  the  case  of  an  ordinary  deed 
or  bond,  a  man  is  estopped  to  deny  matters 
contained  in  such  deed  or  bond,  from 

291  the    mere    circumstance    *of    having 
annexed   a   scroll  thereto,  much  more 

ought  the  treasurer  to  be  concluded  in 
the  case  before  us.  Being  a  sworn  officer 
he  ought  to  be  bound  by  books  rendered 
under  that  sanction ;  he  ought  to  be  bound 
by  books  solemnly  kept. by  him,  under  all 
the  checks  and  precautions  too,  established 
by  the  wisdom  of  our  laws.  While  there 
is  no  necessity  for  it,  neither  is  the  com- 
monwealth in  any  condition,  to  defend  her- 
self, against  innumerable  claimants  bring- 
ing perhaps,  suspicious  witnesses  to 
invalidate  the  solemn  entries  made  upon  the 
books  of  the  treasurv.  No  conceivable  de- 
gree of  diligence  on  the  part  of  the  officers 
of  the  commonwealth  could  protect  her  in- 
terests, if  these  general  criteria  were  to  be 
departed  from,  and,  an  infinitude  of  litiga- 
tion opened  upon  her. 

These  books  thus  conclusive  against  the 
treasurer,  are  also  conclusive  against  his 
sureties.  If  a  judgment  against  him  is  to 
bind  them,  so  also  is  the  evidence  on  which 
that  judgment  is  rendered. — In  the  case  of 
Braxton  executor  of  Claibom  v.  Winslow  and 
others,  (1  Wash.  31,  and  Call's  manuscript 
reports  more  at  large,)  it  was  decided,  that 
to  hx  the  amount  of  an  executor's  liability, 
the  action  must  be  brought  against  him, 
and  that  the  recovery  against  him  will  bind 
his  sureties.— It  is  also  said  in  that  case, 
that  if  A.  agrees  to  pay  B.  what  C.  owes 
him,  he  cannot  call  upon  A.  until  he  estab- 
lishes his  demand  in  a  suit  against  C.  the 
prgper  party  to  defend  the  suit.  So  it 
was  decided  in  the  case  of  Greensides  v. 
Benson,  3  Atkins,  248,  that  sureties  are 
bound,  as  to  the  amount,  by  a  judgment 
rendered  against  the  principal :  that  it  is 
immaterial  if  that  judgment  were  even 
rendered  without  defence  on  the  part  of  the 
principal,  for  that  shews  rather  a  conscious- 
ness that  the  principal  had  no  defence  to 
make.  The  court  also  decided  in  that  case, 
that  it  would  not  take  the  whole  account 
over  again  at  the  instance  of  the  sureties 
and  that  the  case  of  the  sureties  is 
not  at   all  better;  **for  as  the  verdict 

292  *was  found  against  the  principal,  who 
was  the  proper   person    to   try    it,    it 

would  be  hard  to  have  the  same  matter  tried 
over  again,  in  as  many  actions  as  the  sure- 
ties please."  We  entirely  concur  in  this 
reasoning.  Sureties  are  not  to  be  permitted 
to  try  over  again,  cases  already  decided 
against  the  principal:  nor,  when  tried 
against  them  in  the  first  instance,  to  avail 
themselves  of  evidence  which  the  principal 
himself  would  be  inhibited  from  using. — 
These  authorities  are  conclusive  to  shew 
that  the  sureties  stand  on  a  common  foun- 
dation with  the  principal. 

The  counsel  for  the  appellees  have  re- 
peatedly told  us,  that  as  the  amount  of  the 
defalcation  was  in  issue  between  the  par- 
ties, they  ought  to  be  allowed  to  prove  that 
issue  on  their  part.  They  ought  not  to  be 
allowed  to  prove  it,  by  any  thing  but  legal 
testimony.     Their   position,  in. the  latitude 


in  which  it  is  taken,  would  equally  go  to 
let  in  hearsay  testimony,  or  depositions  not 
upon  oath.  The  Judges  ought  not  to  sur- 
render their  province  of  inhibiting  the  in- 
troduction of  illegal  testimony.  In  the 
opinion  of  this  court,  the  parol  evidence 
offered  by  those  who  stand  in  the  shoes  of 
the  Treasurer,  to  invalidate  and  set  aside 
his  books,  is  as  inadmissible  as  the  hearsay 
or  unsworn  testimony  just  mentioned. 

The  books  of  the  treasury  being  thus  held 
to  be  conclusive  evidence,  both  as  to  the 
principal  and  the  sureties,  we  come  to  ap- 
ply them  to  the  case  before  us.  We  readily 
admit  that  there  ought  to  be  separate  bonds 
for  each  and  every  year,  and  that  the 
Treasurer  of  every  year,  although,  in  fact, 
he  be  the  same  person,  ought  to  be  con- 
sidered as  if  he  were  a  different  person. — 
When,  in  the  case  before  us,  the  present 
Treasurer  succeeded  the  late  Treasurer  in 
his  office,  and  at  the  same  time  the 
latter  had  handed  over  his  books  to  the 
former,  shewing  that  a  stated  sum  of  money 
was  in  the  public  treasury,  the  former, 
however,  was  not  bound  by  that  state- 

293  ment.     *His    proper   course    was,    to 
go  into    the    treasury,   with  the    late 

Treasurer,  as  in  fact  he  did ;  to  count  the 
money,  and  see  that  the  sum  stated  was 
there,  and  grant  his  receipt  therefor.  He 
might  do  this,  or  he  might  waive  a  count, 
and  thus  give  his  confidence,  to  his  pred- 
ecessor as  to  the  amount  of  the  money  ac- 
tually in  the  treasury.  In  the  last  case  he 
would  be  estopped  by  this  confidence,  to 
say,  that  that  money  was  not  there.  So 
also  the  present  Treasurer  might  equally 
bind  himself  by  his  acts.  His  entering  into 
the  office,  and  omitting  to  make  a  count, 
would  be  held  as  a  waiver  thereof,  an  ac- 
knowledgment that  the  money  stated,  was 
actually  in  the  treasury.  This,  also,  was 
precisely  the  case  with  John  Preston,  at 
the  commencement  of  his  term  of  1819,  and 
considering  his  predecessor  of  the  former 
year,  as  a  different  person.  At  that  time, 
also,  John  Preston  either  counted  the 
money  and  as  it  were  gave  his  receipt  for 
it,  or  gave  his  confidence  that  it  was  there. 
In  neither  case  can  he  object,  that  the 
money  stated  was  not  in  the  treasury,  at  the 
commencement  of  his  terra  of  1819.  This 
doctrine  holds  a  fortiori  as  to  him,  as  he 
was  also  the  former  Treasurer.  A  man 
may,  more  readily  give  confidence  to  him- 
self than  to  another,  and  there  is  less  hard- 
ship in  holding  him  to  the  consequences  of 
it.  John  Preston  might  by  calling  a  count 
of  the  money,  at  the  commencement  of  his 
term  of  1819,  and  finding  a  deficiency,  have 
charged  himself  as  for  the.  year  1818,  and 
discharged  himself  and  his  sureties  for 
the  year  1819;  failing  to  do  this,  however, 
he  has  admitted  himself  to  have  the  money 
in  1819,  and  he  and  his  sureties  for  that 
year  are  consequently  liable.  The  con- 
clusion resulting  from  these  princi- 
ples is,  that  all  the  money  stated  in  the 
books  to  be  in  the  treasury  in  January  1819, 
is  admitted  to  have  been  there,  and  that  no 
parol  evidence  can  be  received  to  shew  the 
contrary. 
The  foregoing  opinion  of  the  court  in 
relation  to  the  copy  of  the  deed  offered 
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unnecessary  for  us  to  decide,  conclu- 
sively, upon  the  judgment  of  the  General 
court,  objected  to  in  the  fir^t  bill  of  excep- 
tions. As  however  the  original  deed  was 
proved  by  the  appellant  to  have  been  in 
the  hands  of  one  of  the  appellees,  as  it  was 
not  known  by  the  appellant  to  be  elsewhere, 
and  as  the  appellee,  Francis  Preston,  no 
otherwise  discharged  himself  from  the  cus- 
tody thereof,  than  by  his  own  verbal  and 
unsworn  statement ;  our  present  impressions 
are,  that  he  ought  to  have  been  considered 
in  the  possession  thereof,  so  as  to  let  in  the 
reading  of  the  copy  by  the  appellant,  or  at 
least  to  procure  a  continuance  of  the  trial. 
Had  such  a  continuance  been  moved  for  and 
rejected,  that  rejection  would,  in  our  opin- 
ion, have  been  clearly  erroneous.  We 
repeat,  however,  that  we  do  not  decide 
this  question.  It  is  unnecessary  in  this 
case  to  be  decided. 

The  court  is  of  opinion,  that  there  is  no 
error  in  so  much  of  the  opinion  of  the  Gen- 
eral court  as  sustained  the  demurrer  to  the 
third  plea,  and  overruled  the  same ;  nor  in 
overruling  the  motion  of  the  appellants,  to 
reject  the  second  plea.  The  reasons  in 
favor  of  these  opinions  of  the  court  are  so 
manifest    that  they  need  not  be    assigned. 

The  court  coming  more  particularly  to  the 
judgments  complained  of  in  the  2d  bill  of 
exceptions  tendered  by  the  appellant,  and 
bearing  in  mind  the  principles  and  reasons 
herein  more  particularly  detailed  in  relation 
thereto,  is  of  opinion,  that  the  motion  made 
by  the  appellant  to  exclude  the  evidence  so 
as  aforesaid  adduced  by  the  appellees  from 
going  to  the  Jury,  as  being  inadmissible 
evidence,  so  far  as  the  same  was  offered  to 
exonerate  the  said  appellees  from  responsi- 
bility for  the  balance  of  $83,099  30  appear- 
ing from  the  books  and  reports  of  John 
Preston,  as  Treasurer,  to  be  due  to  the  com- 
monwealth at  the  time  of  his  resignation, 
ought  to  have  been  sustained;  and  that  the 
judgment  of  the  General  court  overruling 
the  said  motion,  and  admitting  the 
295  *said  evidence  to  go  to  the  Jury,  is 
erroneous.  The  court  is  also  of  opin- 
ion, that  the  second  motion  of  the  appellant 
for  the  court  to  instruct  the  jury,  tliat  not- 
withstanding the  facts  proved  by  the  appel- 
lees as  aforesaid,  the  commonwealth  was 
entitled  to  recover  against  them  the  said 
sum  of  $83,099  30  cents,  (the  deficit  appear- 
ing on  the  Treasurer's  books  as  kept  for  the 
year  1819,)  and  also  the  several  sums  of 
$4,488  08  cents,  $39,000,  $5,48157,  and  $510, 
as  is  in  the  said  bill  of  exceptions  more 
particularly  explained,  ought  to  have  been 
sustained — Because  the  said  several  sums 
last  mentioned,  although  not  received  in 
1819,  nor  properly  audited  or  entered  on  the 
Treasurer's  books,  at  the  time  when  re- 
ceived, yet  were  entered  in  the  bank  to  the 
credit  of  the  said  John  Preston,  as  Treas- 
urer of  the  commonwealth,  and  were  reason- 
ably to  be  regarded,  as  constituting  a  part 
of  the  $248,086  62  cents,  turned  over  in 
bank  by  him  to  the  appellant,  upon  his 
resigning  his  office. — The  court  is  conse- 
quently of  opinion  that  the  judgment  of  the 
General  court  overruling  the  same,  and  de- 
claring that  the  appellees  were  only  liable 
for  the  due  application  by  the  said  John 
Preston  for  the  sum  actually   in   the  treas- 


ury, at  the  commencement  of  his  last  term 
of  office,  and  of  the  sums  received  by  hira 
during  his  said  term,  is  erroneous.  The 
reasons  operating  with  the  court,  for  com- 
ing to  this  conclusion,  have  been  already 
sufficiently  detailed.  The  court  is  also  of 
opinion,  that  the  money  received  in  the 
bank  by  the  present  Treasurer  from  his 
predecessor,  was  a  payment  by  the  latter  to 
the  former  for  the  use  of  the  commonwealth, 
and  having  been  made  without  any  specific 
direction  as  to  the  application  thereof,  the 
present  Treasurer  had  a  right  to  apply  the 
same  to  the  extinguishment  of  any  balance 
due  by  him  to  the  commonwealth  which 
became  due  by  consequence  of  not  crediting 
the  commonwealth  with  the  same  money 
on  the  treasury  books;  which  money 
he     had   received  as    Treasurer,    and 

296  *had  passed  to  his  credit  as  treasurer 
in  bank,    the    payment    being    made 

with  the  same  money  in  bank,  which  should 
have  appeared  to  the  credit  of  the  common- 
wealth on  the  treasury  books ; — and  that  the 
judgment  and  instruction  given  to  the  jury, 
contrary  to  this  position,  is  erroneous. — It 
is,  therefore,  the  unanimous  opinion  of  the 
court,  that  the  said  judgment  of  the  General 
court  is  erroneous,  and  should  be  reversed. 
All  the  Judges  concur  not  only  in  this  con- 
clusion, but  also  in  all  the  points  and  prin- 
ciples now  laid  down — except  that  one  Judge 
dissents  from  his  brethren  upon  one  point ; 
and  on  that  point  will  be  pleased  to  express 
his  own  opinions.  Therefore  it  is  consid- 
ered, that  the  said  judgment  be  reversed 
and  annulled,  and  that  the  appellant  recover 
against  the  appellees  the  costs  expended  in 
the  prosecution  of  the  appeal  aforesaid  here. 
And  it  is  ordered,  that  the  Jury's  verdict 
be  set  aside,  and  the  cause  remanded  to  the 
said  General  court  for  further  proceediags 
to  be  had;  and  on  a  further  trial,  that  court 
will  give  the  instructions  now  approved  by 
this  court,  if  required,  and  conform  to  the 
other  principles  laid  down  by  the  court, 
which  is  ordered  to  be  certified  to  the  Gen- 
eral court. 

WHITE,  Judge,  dissented  on  one  point, 
and  delivered  the  following  opinion. 

This  is  a  motion  against  John  Preston 
the  late  treasurer,  and  his  sureties,  upon 
his  bond  as  treasurer.  This  bond  is  dated 
on  the  18th  January  1819,  and  conditioned, 
for  his  faithful  performance  of  the  duties 
of  his  office,  during  the  ensuing  year.  The 
words  of  the  condition  are,  "now  if  the 
said  John  Preston  shall  faithfully  account 
for  all  monies  and  other  things  which  shall 
come  to  his  hands  in  virtue  of  his  office, 
and  perform  all  other  articles  thereof  ac- 
cording to  law,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and 
virtue." 

297  *The  notice  given  to  the  defendants 
of  this   motion,  recites  the  bond,  and 

the  condition ;  and  concludes  by  averring, 
that  the  condition  has  not  been  complied 
with. 

John  Preston  did  not  appear  to  defend 
the  motion,  and  judgment  by  default  was 
entered  on  a  writ  of  inquiry  awarded 
against  him.  The  other  defendants,  his 
sureties,  appeared,  and  pleaded  three  pleas. 
The  third  of  these  pleas,  was  properly  over- 
ruled on  a  general  demurrer.      The   appel- 
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lant's  counsel,  then  moved  the  court,  to 
reject  the  second  plea ;  which  motion  was 
perhaps  properly  overruled ;  at  least  it  was 
not  an  error  which  ought  to  be  available  in 
an  appellate  court.  The  parties  then  came 
to  issue  on  the  Ist  and  2d  pleas,  which 
though  different  in  form,  in  substance 
presented  the  same  issue :  which  issue  was 
this;  the  defendants  said  that  a  sum  of 
money,  viz:  $1,200,251  36 and  no  more,  came 
to  the  hands  of  John  Preston  as  treasurer, 
between  the  18th  Jaouary  1819,  and  the  17th 
January  1820,  the  period  for  which  they 
were  bound;  and  that  he  did  faithfully 
account  for  all  the  said  monies  which  came 
to  his  hands  in  virtue  of  his  office  during 
the  term  thereof.  The  plaintiff  on  the  other 
hand  avers,  that  a  sum  larger  than 
$1,200,251  36  came  to  the  hands  of  the  said 
Preston  in  virtue  of  his  office  between  the 
said  18th  January  1819  .aud  17th  January 
1820;  and  that  he  did  not  account  for,  or 
pay  the  aforesaid  sums  of  money,  6^c. ;  but 
the  same  did  divert,  misapply,  and  convert 
to  his  own  use ;  and  so  had  violated  the  con- 
dition of  the  bond. 

By  these  pleadings  two  facts  were  pre- 
sented for  the  decision  of  the  jury.  1st, 
whether  between  the  18th  January  1819  and 
l7th  January  1820,  more  money  than 
$l,20n,251  36  did  come  to  the  hands  of  the 
said  Preston  in  virtue  of  his  office ;  and  2d, 
whether  the  sums  actually  so  received,  were 
faithfully  accounted  for. 

The  plaintiff  to  support  the  issues  on  his 
part,  offered  in  evidence,  the  books  of  ac- 
count of  the  treasury  department,  which 
were  proper  evidence,  and  were  not 
298  objected  *to.  From  these  books  it  ap- 
peared among  other  things,  that  there 
had  been  paid  into  the  treasury  before  and 
during  the  year  1819,  and  up  to  the  17th 
January  1820,  the  sum  of  $333,297  7  more 
than  had  been  disbursed  for  the  public  serv- 
ices ;  which  money  ought  to  have  been  in 
the  public  coffers,  and  the  fair  presumption 
from  the  face  of  the  books  was,  that  it  was 
there.  But  upon  a  count,  it  was  found, 
that  $83,099  30  of  the  money  was  not  to  be 
found.  When  did  this  eloignment  take 
place?  now  became  the  important  question 
between  the  parties.  If  it  was  eloigned  be- 
fore the  18th  January  1819,  it  was  not  within 
the  condition  of  the  bond  on  which  the 
motion  was  made ;  and  the  verdict  should 
have  been  for  the  defendants  on  the  issues 
made  up.  If  it  was  after  that  day,  the 
plaintiff  was  entitled  to  a  verdict. 

The  plaintiff  rested  his  case  on  the  treas- 
ury books  alone,  and  insisted,  that  as  they 
shewed  this  money  had  been  received,  and 
did  not  show  that  it  had  been  disbursed  for 
the  commonwealth,  it  must  be  taken  to  have 
been  in  the  treasury  on  the  day  of  the  date 
of  the  said  bond,  and  of  necessity,  to  have 
come  to  John  Preston's  hands  in  virtue  of 
his  said  office,  after  that  date,  to  the  ex- 
clusion of  all  evidence  to  the  contrary. 
The  defendants  on  their  part  introduced 
evidence,  calculated  to  satisfy  the  jury,  (if 
proper  to  be  submitted  to  them)  that  in  fact 
this  eloignment  took  place  in  the  year  1818, 
and  before  ^  the  date  of  the  defendant's 
bond,  on  which  the  motion  was  made ;  which 
was  the  very  fact  in  issue  before  the  jury. 
And  this    evidence  being  submitted  to  the 


iury,  'did  satisfy  them,  that  the  eloignment 
in  dispute  took  place  before  the  execution 
of  the  bond,  and  they  found  a  verdict  for 
the  defendants. 

The  counsel  for  the  appellant  had  how- 
ever moved  the  court,  to  exclude  this  testi- 
mony on  behalf  of  the  defendants  from  the 
jury ;  and  excepted  to  the  opinion  of  the 
court,  overruling  his  motion.  The  question 
now    to  be    decided    is,  whether    the 

299  testimony  offered  by    the  '"'defendants 
ought  to  have  been  heard  by  the  jury 

upon  these  issues?  I  had  supposed  it  could 
not  be  questioned,  if  this  had  been  a  pri- 
vate transaction ;  if  Preston  had  been  the 
factor  of  a  foreign  merchant,  and  had  given 
bond  and  security  every  year,  for  faithfully 
discharging  his  duties,  and  such  a  case  as 
the  present  had  arisen  between  the  em- 
ployer, and  Preston  and  his  sureties  for 
different  yeai's,  (this  is  in  effect  a  contest 
between  the  sureties,  to  Pifeston  it  is  imma- 
terial on  what  bond  he  is  made  responsible) 
that  both  Preston  and  his.  sureties  would 
be  let  in,  to  shew  by  evidence,  the  truth  of 
the  case.  If  this  be  not  the  law,  not  only 
I,  but  every  lawyer  with  whom  I  have  prac-* 
tised,  or  who  has  appeared  before  me  for 
thirty-seven  years,  has  laboured  under  a 
strange  delusion.  I  am  aware  that  the 
confession  of  a  party  may  be  given  in  evi- 
dence against  him,  and  is  not  evidence  for 
him ;  but  when  it  is  so  given  although  it 
be  strong,  it  is  not  so  conclusive,  as  to  pros- 
trate his  rights  against  the  truth  of  the 
case;  but  he  is  at  liberty,  to  shew  by  other 
testimony  that  he  made  the  statement  under 
a  mistake,  through  misunderstanding,  or 
inadvertence.  The  rules  of  law,  and  the  de- 
mands of  justice,  ever  searching  for  the 
real  truth,  absolutely  require,  that  such 
evidence  should  be  heard.  Even  against 
the  principal  you  cannot  recover  for  a  de- 
fault, not  within  the  condition  of  the  bond ; 
much  more  should  this  be  the  case,  when 
there  is  another  bond,  to  indemnify  the 
obligee  against  that  very  default.  Is  it 
more  consistent  with  law  and  justice,  that 
the  obligor  and  his  sureties,  should  be  made 
liable  upon  a  bond  which  does  not  covenant 
against  the  act  complained  of,  when  there 
is  another  bond  which  does  covenant 
against  that  act,  in  the  case  of  the  treas- 
urer, than  it  would  be  in  any  other?  If  this 
be  so,  it  must  be,  because  the  law  has  or- 
dained it,  from  principles  of  public  policy ; 
and  that  is  the  ground  taken.  It  is  said, 
that  the  defendants  are  concluded,  that 

300  is   estopped,    from   *proving    by   any 
evidence  other  than  these  books,  that 

there  is  any  mistake  or  error  in  them. 

An  estoppel  is  that  which  prevents  one 
from  shewing  the  truth  and  defence  of  his 
rights :  call  it  by  what  name  we  will,  it  is 
that  which  shuts  out  the  evidence  of  the 
actual  truth  of  the  case.  For  this  reason, 
estoppels  have  ever  been  held  to  be  *' repug- 
nant to  reason,  and  odious  in  law."  They 
are  tolerated  in  a  very  few  cases,  and  only 
from  absolute  necessity.  Even  in  these 
cases,  Judges  have  for  ages  been  astute,  to 
unshackle  the  estopped,  by  every  means  in 
their  power.  If  these  books  do  work  an 
estoppel,  it  is  not  by  the  operation  of  the 
statute,  for  that  does  not  pretend  to  alter 
their  nature  as  matter  of  evidence.     Neither 
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is  it  by  the  general  principles  of  the  com- 
mon law,  which  holds  estoppels  to  be 
odious.  No  case  has  been  adduced,  to  shew 
they  work  an  estoppel;  no  dictum  of  any 
judge,  lawyer,  or  writer  has  been  referred 
to,  as  even  intimating  such  a  doctrine; 
and  I  undertake  to  say,  that  there  is  none. 
In  England  there  is  a  treasury,  a  treasurer, 
and  treasury  books:  those  books  no  doubt 
are  kept  by  an  o^cer  under  the  solemnity 
of  an  oath ;  suits,  and  prosecutions  must 
have  arisen  in  which  the  evidence  furnished 
by  the  books  became  necessary  [as  in  Lord 
Melville's  case;]  there  are  in  England  too, 
many  great  public  corporations,  in  which 
books  are  kept  as  those  now  in  question  ;  the 
law  treatises  and  reports,  contain  many 
cases  as  to  the  manner  of  giving  them  in 
evidence,  and  their  effect  when  offered ; 
but  not  a  word  is  any  where  said,  of  their 
working  an  estoppel:  such  an  idea  was 
never  conceived  in  any  of  the  numerous 
cases  decided.  That  they  operate  by  way 
of  estoppel  is  attempted  to  be  shewn,  by 
analogies  drawn  from  reasoning  adopted  by 
this  court.  The  argument  does  not  convince 
my  unde-standing.  The  cases  referred 
to,  [except  that  of  Noland  v.  Cromwell,] 
depend  on  statutes  constituting  judicial 
tribunals,  and  expressly  declaring  that  their 

decisions  shall  be  final.  And  Noland 
301      V.  Cromwell,  *was  decided  on  the  long 

established  principle,  that  a  party 
having  a  good  defence  at  law,  shall  not  be 
relieved  in  equity,  for  failing  to  make  it; 
and  that  the  entry  in  the  surveyor's  books, 
was  sufficient  notice,  and  that  the  party 
should  not  aver  an  ignorance  of  the  entry  or 
a  want  of  notice  in  this  case,  any  more  than 
of  a  recorded  deed,  to  which  the  statute  has 
assimilated  it. 

Nor  does  it  alter  the  case,  that  the  treas- 
urer is  a  sworn  officer.  His  swearing  to  do 
his  duty,  does  not  make  entries  in  the 
treasury  books  true,  which  are  in  fact 
false.  In  the  case  of  Goode  v.  Gait  (c) 
lately  decided  by  the  court  of  appeals,  a 
judgment  was  reversed  for  an  error  which 
grew  out  of  the  false  return  of  a  sheriff 
(though  made  upon  oath,)  and  the  cause 
was  sent  back  with  orders,  that  the  sheriff 
should  be  permitted  to  amend  the  return. 

I  admit  that  these  are  public  books, 
brought  with  public  money,  kept  for  public 

Purposes  under  the  sanction  of  an  oath, 
'hey  are  evidence  of  a  high  and  solemn 
nature,  and  should  only  be  outweighed  by 
direct  and  decisive  testimony.  But  that 
they  are  to  shut  out,  or  were  ever  intended 
to  shut  out  the  daylight  of  truth,  I  do  not, 
and  cannot  believe.  Notwithstanding  the 
guards  which  are  provided,  these  books  like 
all  others,  may  contain  errors.  Can  it  be 
believed,  the  legislature  intended,  that  even 
if  evidence  should  be  offered  proving  erro- 
neous entries,  as  clearly  as  any  thing  can  be 
proved,  still  such  evidence  must  be  rejected 
and  the  Jury  compelled  to  find  a  verdict^ 
against  the  very  truth  and  justice  of  the 
case?  and  this  under  the  old,  and  odious 
doctrine  of  estoppel ;  for  odious  I  must  call 
it,  since  it  is  so  held  in  every  book  in  which 
it  is  mentioned :  an  estoppel  too,  applied  to 
a    new    subject,    in    an  entirely  new  way. 


(c)  Ante  162. 


Had  the^  legislature ,  intended   this  innova- 
tion on  the  best  established  principles 

302  *of  evidence,  it  would   have   declared 
its  will,  in  express  terms. 

It  is  said,  that  the  case  ought  to  be  con- 
sidered, as  if  a  different  individual  had 
been  chosen  Treasurer,  and  had  given  a 
new  bond,  every  year.  That  in  such  a 
case,  if  the  books  transferred  to  the  succeed- 
ing Treasurer,  shewed  a  certain  balance 
ought  to  be  in  the  treasury,  but  in  fact  the 
money  had  been  eloigt^ed,  and  the  successor 
through  false  confidence  or  any  other  mo- 
tive, received  the  books  without  counting 
the  money,  and  reporting  the  deficit,  that 
he  and  his  sureties  would  be  precluded  from 
shewing,  that  he  was  not  the  actual  embez- 
zler, and  that  the  money  had  been  converted 
by  his  predecessor,  before  he  came  into 
office ;  that  such  conduct  would  be  a  breach 
of  official  duty,  and  that  a  suit  might  be 
prosecuted  against  the  succeeding  Treasurer 
and  his  sureties;  that  the  Commonwealth 
might  recover  on  assigning  the  fact  as  a 
breach  of  the  condition  to  the  full  extent  of 
the  loss  actually  sustained,  I  do  not  deny ; 
but  that  on  a  suit  charging  the  succeeding 
Treasurer  with  being  the  actual  embezzler, 
during  the  year  in  which  he  was  Treasurer, 
at  once  destroying  his  character,  and  charg- 
ing his  sureties  to  the  exoneration  of  the 
real  culprit  and  his  sureties;  on  an  issue 
too,  made  up  to  try  the  precise  fact ;  whether 
the  default  and  embezzlement  occurred  in 
one  year  or  the  other,  the  party  should  be 
estopped  from  proving  his  innocence  and 
the  guilt  of  his  predecessor,  and  thus  charge 
the  sureties  who  are  really  bound,  I  cannot 
admit. 

If  these  books  work  an  estoppel,  why 
were  they  not  pleaded  in  the  replication? 
Why  was  issue  joined,  upon  the  facts  set 
forth  in  the  plea?  Why  did  the  attorney  go 
to  trial  before  the  country?  By  going  before 
the  Jury  on  the  issue  tendered,  he  has 
loosed  the  estoppel,  and  let  in  the  evidence 
of  the  truth.  I  cannot  perceive  the  force  of 
the  reasoning,  by  which  this  estoppel 

303  is  maintained.     *If  the  fact  be,    that 
the  embezzlement  took  place  in  1818, 

and  is  not  within  the  condition  of  the  bond 
for  1819,  can  the  estoppel  change  the  actual 
fact,  and  make  that  true  which  is  false? 
Will  it  make  that  which  was  done  in  1818, 
to  have  been  done  in  1819?  Will  it  alter  the 
eternal  principles  of  justice,  and  make  that 
right,  which  is  in  itself  wrong?  If  on  the 
other  hand,  the  whole  evidence  be  laid  be- 
fore the  Jury,  will  not  the  Jury  under  the 
direction  of  the  court,  in  this  case  as  in 
the  more  lawful  ones  of  life  and  death  often 
presented  to  its  deliberation,  be  competent 
to  weigh  the  evidence,  and  determine 
what  is  true?  and  even  if  the  Jury  should 
err  in  its  decision,  that  error  may  be  cor- 
rected, by  granting  a  new  trial.  I  do  not 
see  that  the  monstrous  evils  anticipated, 
will  result  from  suffering  the  facts  in  cases 
affecting  the  public  revenue  to  be  given  in 
evidence  to  the  Jury.  When  the  common- 
wealth arraigns  a  citizen  at  her  bar  for  trea- 
son or  murder,  (the  highest  crimes  known 
to  our  jurisprudence,)  she  submits  the  case 
both  on  the  law  and  the  facts  to  a  Jury. 
If  she  cannot  in  proceedings  against  the 
Treasurer,    submit  the  law  of  the  case  to  a 
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Jury,  surely  it  is  a  stronger  reason  why  the 
Jury  should  at  least  pass  judgment,  on  the 
facta  affecting  the  case. 

This  is  an  estbppel  of  a  new  character. 
It  is  said,  the  books  work  no  estoppel  as  to 
the  commonwealth ;  she  may  contradict  the 
books.  The  old  fashioned  estoppels,  even 
in  the  sternest  periods  of  the  English  law, 
were  reciprocal :  both  parties  were  estopped, 
or  neither. 

It  has  been  remarked,  that  this  case  ought 
to  be  decided  on  great  principles.  Contro- 
versies in  courts  of  justice,  ought  to  be  de- 
cided on  correct  principles  always;  on  great 
ones  when  they  apply.  I  know  of  no  prin- 
ciples of  law  great  or  small,  which  can  con- 
vert these  books  into  an  estoppel  on  either 
party.  There  is  however  one  great  and 
fundamental  principle,  which  runs  through 
the  bill  of  rights,  the  constitution, 
304  and  the  laws  of  the  *land ;  it  ought 
to  exist  in  the  laws  of  every  nation 
upon  earth ;  the  principle,  that  every  free 
citizen  whether  in  a  civil  or  a  criminal 
proceeding,  has  a  right  to  be  heard  in  his 
defence;  to  produce  his  witnesses,  and  to 
have  a  fair  and  impartial  trial  on  the  merits 
of  his  cause.  The  commonwealth  can  claim 
no  exemption  from  the  operation  of  this 
equal  rule,  in  a  controversy  with  the  meanest 
of  her  citizens.  However  bound  to  her  by 
allegiance  and  by  reverence,  when  she  ap- 
pears in  the  character  of  a  suitor,  her  tribu- 
nals of  justice  can  recognise  in  her,  no 
claim  to  superiority  in  rights,  over  the 
vilest  of  mankind.  From  this  great  prin- 
ciple I  would  deduce  the  inference,  not  that 
the  defendants  were  estopped,  and  the  com- 
monwealth, abroad,  and  at  large ;  but  that 
neither  party  was  estopped:  that  both 
might  prove  by  evidence  competent  in  ordi- 
nary cases,  the  whole  truth  of  the  case ;  and 
that  the  defendants  had  a  right  to  prove 
the  only  material  fact  which  the  Jury  was 
sworn  to  try.  I  say  the  only  material  fact, 
because  that  the  money  was  once  in  the 
treasury,  and  was  embezzled,  is  admitted 
on  all  sides:  the  time  when  it  was  embez- 
zled, is  the  only  fact  in  dispute,  and  that 
was  the  point  to  be  settled  by  the  Jury. 

But  granting  that  these  books  operate  as 
an  estoppel,  and  such  an  one  as  was  never 
before  heard  of,  an  estoppel  to  one  party 
only,  what  do  they  estop  the  defendants 
from  proving?  That  the  facts  stated  in 
those  books  are  not  true.  But  do  the  books 
also  estop  the  defendants  from  shewing,  that 
the  inferences  drawn  by  the  appellant's 
counsel  from  the  books  are  false?  The 
books  no  where  shew  that  the  money  was 
in  the  treasury  when  this  bond  was  exe- 
cuted, ur  at  what  time  it  was  eloigned. — 
Facts  are  stated,  from  whence  it  is  inferred 
by  logical  deduction,  that  the  money  was 
in  the  treasury  when  the  bond  was  executed, 
and  therefore  must  have  been  eloigned 
thereafter.  Are  the  defendants  estopped 
from  shewing  by  express  and  undeniable 
proof,  that  the  money  was  taken  from  the 
treasury,  and  embezzled,  before  they 
305  executed  *the  bond?  Suppose  that 
fact  made  to  appear  beyond  the  possi- 
bility of  doubt,  what  will  become  of  these 
inferences  of  logic?  They  vanish  like  mist 
before  the  sun.  Even  if  the  proof  adduced 
in  this  case  was  not   sufficient  to  outweigh 


the  evidence  furnished  by  the  books,  other 
cases  may  occur  in  which  it  would  be  suffi- 
cient. The  precedent  now  to  be  fixed,  will 
operate  in  all  future  cases,  between  the 
commonwealth,  the  treasurer  and  his  sure- 
ties. I  cannot  consent  to  the  establishment 
of  such  a  rule.  For  these  reasons,  and 
others,  which  I  would  have  stated,  had  the 
very  short  time  I  have  had  to  arrange  my 
ideas,  permitted,  I  am  of  opinion,  that  the 
judgment  of  the  general  court  on  this  point 
was  correct.  

Bdnnett  v.  Maule's  Adm'x. 

West  V.  Same. 

Alcocke  V.  Same. 

June.  1821. 

Ncflrotlabto  Note— Extension  of  Tlne—Dlschanre  of  In 

dorser.*— Giving  farther  time,  or  entering  into  a 
new  contract  with  the  drawer  of  a  nefirotlable 
note,  does  not  discharffe  the  indorser. 

The  cases  are  fully  stated,  in  the  opinions 
which  follow,  and  need  not  be  repeated. 

Daniel,  for  the  appellant  insisted,  that 
the  facts  shewed  the  appellant  was  a  surety, 
and  was  absolved  from  all  liability  by  the 
conduct  of  the  appellee's  intestate,    and  by 

that  of  the  appellee  herself. 
306         *He  said,  that  the  suretyship  mi^ht 
be  established  by  evidence  dehors  the 
notes,  even    at   law ;  and   if  not  in  a  court 
of  law,  clearly  in  equity,  (a) 

Maule  never  protested  the  note  on  which 
Campbell  was  indorser;  his  failure  to  do 
so,  released  Campbell,  and  threw  the  whole 
responsibilitv  on  the  sureties.  And  the 
agreement  entered  into  by  Maule's  adminis- 
tratrix with  Campbell,  was  a  new  contract, 
and  discharged  the  sureties,  (b) 

W.  Wickham,  contra.  The  failure  to  pro- 
test a  note  does  not  discharge  the  indorser 
at  law ;  and  a  court  of  equity  cannot  alter 
the  contract.  To  make  the  failure  to  pro- 
test discharge  an  indorser,  either  actual  in- 
jury must  be  shewn  from  the  failure,  or 
that  injury  might  probably  result  from  it. 
If  the  note  had  been  protested,  the  drawer 
could  not  sue  the  indorser;  unless  it  was 
an  accommodation  note,  and  the  drawer  had 
paid  the  money ;  in  that  case,  an  action 
would  lie  for  money  laid  out  and  expended 
Ac,  without  a  protest. 

But  Campbell  was  not  a  debtor  at  the  time 
it  is  alleged  indulgence  was  given  him;  and 
the  principle  of  giving  farther  time  cannot 
apply,  to  discharge  the  sureties. 

Call,  for  the  appellant.  The  extension  of 
the  time  of  payment  destroyed  the  recourse 
of  the  appellee    to  the    sureties.     The  order 


*Neffotlable  Notes— Extension  of  Time— Dlschaive  of 
Indorser.— See  monographic  no<«  on  "Bills,  Notes  and 
Checks'*  appended  to  Archer  v.  Ward.  9  Gratt.  622, 
where  It  Is  said  that  Dey  v.  Martin,  78  Va.  1,  and 
Merchants',  etc..  Bank  v.  Evans,  9  W.  Va.  878,  over- 
rule the  principal  case. 

Principal  and  Snrety-Bxteiwlon  of  Time— DUchanre 
of  Surety.— On  this  subject,  the  principal  case  was 
cited  in  Norrls  v.  Crummey,  2  Rand.  887;  Chichester 
V.  Mason.  7  T.,eigh  282:  note  to  Hopkirk  v.  McConlco. 
12  Fed.  Cas.  508,  Cas.  No  6,6901  For  further  author- 
ity in  point,  see  cases  and  notes  cited  in  foot-note  to 
Hill  V.  Bull,  Gilm.  149. 

(a)  Harrison  Ex.  of  Minge  v.  Field's  Ex..  2  Wash. 
141. 

(b)  Ward  v.  Webber,  1  Wash.  274;  Crouffhton  v. 
Duval.  8  Call  69;  Rees  v.  Berrinfirton,  2  Ves.  jr.  640: 
Ward  V.  Johnson.  6  Munf .  6. 
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in  which  the  parties  stand  on  the  notes,  is 
of  no  importance  in  a  court  of  equity ;  for 
it  will  fix  the  loss  where  it  ought  to  be. 
(c)  The  evidence  proves,  that  though 
Campbell  indorsed  the  notes,  he  was  in 
fact  the  drawer,  and  the  administra- 
te? trix  of  Maule  *knew  it ;  she  indulged 
him  without  apprising  the  sureties 
and  they  are  discharged. 

COALTER*  delivered  the  opinion  of  the 
court. 

These  cases,  with  slight  variations,  pre- 
sent the  same  question,  as  to  some  parts  of 
the  controversy,  and  have  therefore  been 
considered,  and  will  now  be  decided  to- 
gether. As  to  some  of  the  notes,  the  cir- 
cumstances vary,  and  where  that  is  the  case, 
they  will  be  considered  separately.  So  far 
as  they  agree,  they  present  the  following- 
case,  according  to  the  statements  in  the 
bills. 

That  filed  by  Alcocke  states,  that  in  No- 
vember and  December  1816,  Robert  Camp- 
bell applied  to  him  to  sign,  in  blank,  two 
notes,  negotiable  at  bank,  which  he  stated 
were  to  be  made  payable  to  himself;  that 
they  would  be  of  essential  service  to  him 
for  some  very  important  purpose;  that  if 
he  used  them  he  would  pay  them  off  when 
due ;  and  that  having  confidence  in  him,  he 
did  accordingly  sign  the  notes,  without 
value,  so  that  in  fact  he  was  merely  his 
surety.  That  after  this,  it  appears,  that 
Joshua  West,  (who  is  plaintiff  in  the  2d  suit, 
and  seeks  relief  also  as  to  this  note  and  two 
others, )  signed  one  of  these  notes  in  addi- 
tion to  the  signature  of  the  plaintiff,  which 
was  filled  up,  with  the  sum  of  $210  and 
made  payable  to  Campbell,  and  it  appears 
was  transferred  to  Thomas  Maule.  As  to 
the  other  note,  the  circumstances  varying 
from  those  in  regard  to  that  just  now  stated, 
it  will  be  noticed  hereafter. 

These  notes  it  is  stated,  were  neither  de- 
posited in  bank,  nor  protested,  and  that  on 
enquiry  of  Campbell,  he  told  him  they  were 
discharged  to  the  satisfaction  of  the  holders. 
He  charges,  that  they  were  so  discharged 
at  least  as  to  him,  because  although  they 
fell  due  in  December  1816,  no  proceeding 
was  taken  by  the  holders  to  force  payment 
until  March  1817,  when  Maule  brought 
308  ^suits  on  them,  and  he  dying,  they 
were  revived  by  the  appellee  his  ad- 
ministratrix:  and  judgment  was  obtained 
on  the  said  note  against  himself  alone,  proc- 
ess not  having  been  served  on  West:  and 
in  the  other  case  against  himself  and 
Campbell,  who  as  will  be  hereafter  more 
particularly  stated,  was  a  joint  maker  of 
the  note  with  him.  That  after  the  judg- 
ments, the  administratrix  well  knowing,  as 
he  believes,  that^  Campbell  alone  was  her 
debtor,  entered  into  an  arrangement  with 
him  separately,  for  the  payment  of  the  said 
claims;  gave  him  further  credit  for  said 
debts ;  took  a  deed  of  trust  on  real  property 
dated  in  July  1818,  giving  day  of  payment 
until  February  1819,  and  when  that  day  ar- 
rived, gave  a  farther  indulgence  until 
March,  and  then  till  April,  when  the  prop- 
erty was  sold ;  and  not  selling  for  enough 
to  pay  the  debts,  she  had  resorted  to  execu- 


(c)  Chalmers  &  Co.  v.  M'Murdo,  5  Muuf.  252. 
^Brooke  absent. 


tions  on  the  judgments.  That  these  in- 
dulgences on  the  deed  had  produced  a  loss, 
real  property  in  Richmond  having  greatly 
depreciated  &c. ;  and  in  c<5n sequence  of  all 
these  acts,  he,  being  merely  a  surety,  was 
exonerated ;  these  latter  transactions  being 
all  without  his  knowledge  or  consent. 

The  bill  of  West  charges— That  in  Decem- 
ber 1816,  in  order  to  secure  certain  sums 
alleged  to  be  due  from  Campbell  to  Maule, 
he,  Campbell,  agreed  to  give  him  several 
negotiable  notes,  to  wit,  t>ne  for  $210,  ex- 
ecuted by  Alcocke  and  the  plaintiff,  and 
indorsed  by  Campbell ;  another  made  by  the 
plaintiff  payable  to  Campbell  for  $130;  and 
a  third  made  by  the  plaintiff  and  Bennett 
for  S300  payable  to  Campbell.  That  in 
these  transactions,  he  had  no  interest  ex- 
cept as  surety  for  Campbell,  for  debts  due 
to  Maule,  who  he  charges  well  knew  the 
situation  in  which  all  parties  stood ;  that 
these  notes  were  neither  put  in  bank  nor 
protested,  and  consequently  Maule  sued  the 
makers  only.  He  then  states  the  abatement 
of  these  suits  by  Maule' s  death,  their  re- 
vival, and  judgments  by  the  administra- 
trix. That  Maule  having  failed  to  protest 
&c. ,  had  discharged  Campbell,  and  by 
309  *th us  lessening  the  liability  of  any  of 
the  parties,  he  thereby  absolved  any 
one  who  stood,  in  reality,  as  surety.  That 
his  administratrix,  after  the  judgments, 
and  knowing  in  reality  that  Campbell  was 
her  principal  debtor,  entered  into  an  ar- 
rangement with  him,  by  taking  a  deed  of 
trust,  &c.,  giving  day  of  payment  &c.,  as 
stated  in  Alcocke's  bill,  and  this  without 
his  knowledge  or  consent.  This  for  the 
reasons  alleged  by  Alcocke,  he  also  contends 
discharged  him. 

The  bill  of  Bennett,  which  relates  to  the 
$300  note,  mentioned  in  West's  bill,  as 
made  by  those  two  parties  to  Campbell, 
makes  the  same  allegations,  almost  verba- 
tim, with  those  made  in  West's  bill,  and  why 
he  did  not  join  in  that  suit,  I  cannot  well 
understand;  his  alleged  ground  for  relief 
being  precisely  the  same. 

Although  in  Alcocke's  bill,  there  is  no 
allegation,  that  Thomas  Maule,  when  he 
discounted  the  notes  mentioned  in  that  bill, 
knew  the  situation  of  the  parties,  yet  as  the 
$210  note,  is  one  subject  of  controversy  in 
West's  case,  in  which  that  charge  is  made, 
if  that  case  is  thereby  made  stronger  than 
Alcocke's,  and  he  should  be  discharged  in 
consequence  thereof,  that  decree  might 
possibly  avail  Alcocke  also  in  some  way  or 
other,  and  therefore  it  will  be  proper  per- 
haps, to  consider  that  allegation  as  extend- 
ing to  both  cases. 

The  questions  presented  by  the  bills  then 
are: 

That  Alcocke  as  maker,  and  having  con- 
fidence in  Campbell,  was  to  execute  notes  to 
him,  in  blank,  to  be  filled  up  at  pleasure 
and  for  important  purposes  to  Campbell, 
not  made  known  to  Alcocke;  and,  that  in 
the  other  cases,  notes,  for  specific  sums, 
were  to  be  made  by  the  parties  to  Campbell, 
who  was  to  indorse  the  same  to  Maule,  to 
secure  certain  debts  alleged  to  be  due  from 
the  former  to  the  latter;  and  consequently 
this  was  the  important  purpose  unknown  to 
Alcocke,  for  which  the  $210  note  was  to 
I  be  used.     That  Maule  knowing  that  he  was 
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not  receiving  these  notes  to  secure  a 

310  debt  due  to  '^Campbell,  and  not  from 
the   makers,    was    to   consider    them 

merely  as  sureties,  in  the  same  manner  as 
if  Campbell  had  united  in  ordinary  notes 
or  bonds  with  them  as  his  sureties;  that 
though  these  notes  were  negotiable  in 
bank,  and  consequently  stood  upon  the 
footing  of  foreign  bills  of  exchange, 
this  will  not  vary  the  nature  of  the 
liability  of  the  alleged  sureties;  and  that 
therefore,  1st  those  sureties  were  discharged 
by  a  failure  to  protest  the  notes :  2d  if  this 
does  not  discharge  them,  yet  the  adminis- 
tratrix, although  it  was  voluntarily  offered, 
could  not  take  collateral  security  from  a 
man,  thus  absolved,  without  their  consent, 
she  also  knowing  their  situation ;  and  that 
having  done  so,  they  were  thereby  dis- 
charged. 

These  propositions  will  be  considered  as 
on  a  demurrer  to  the  bills.  I  prefer  this 
course,  because  in  my  opinion,  the  greater 
part  of  the  only  testimony  in  the  cause  is 
not  pertinent  to  the  issue.  If  these  bills 
had  been  filed  against  Thomas  Maule  him- 
self, the  testimony  in  relation  to  all  the 
notes  previous  to  those  spoken  of  in  the 
bills,  which  were  taken  in,  and  are  now 
filed  with  that  deposition,  would  probably 
not  be  within  the  issue ;  at  least  so  as  to 
make  any  better  case  than  that  stated  in 
the  bills,  though  he  was  privy  to  that  trans- 
action ;  because  no  opportunity  was  given 
him  to  answer  to,  and  explain  them;  a 
fortiori  they  cannot  operate  against  an  ad- 
ministratrix, who,  though  the  wife  of  the 
party  and  possibly  acquainted  with  some 
of  the  transactions,  ought  to  have  been  ap- 
prised of  the  whole  ground  of  complaint. 
The  most  that  the  parties  can  claim,  is, 
that  their  bill  shall  be  taken  as  true. 

They  have  no  claim  to  relief  'on  the  first 
point,  because  the  failure  of  Thomas  Maule 
to  have  the  notes  protested  is  not  alleged 
to  have  taken  place,  in  consequence  of  any 
contract,  by  which  he  received  any  other 
security  from  Campbell.  This  discharge  of 
Campbell  arose  from  the  lapse  of  time,  the 
negligence  of  Maule,  or  his  inability  to 
procure  the  proper  protest  and  notice. 

311  Had  he  ^placed  the  notes  in  bank,  the 
complainants   must   either  have  paid 

them,  or  have  been  themselves  protested, 
and  their  credit  impaired;  and  then,  on 
notice  to  Campbell,  he  would  have  been 
bound;  but  no  negligence  of  a  creditor, 
which,  according  to  the  law  of  the  contract, 
may  operate  a  discharge  of  the  principal,  as 
in  case  of  a  joint  bond,  before  the  statute 
on  that  subject,  where  the  principal  dies, 
leaving  no  personal  assets,  can  discharge 
the  security.  He  must  do  some  act,  make 
some  new  contract,  or  must  fail  to  sue, 
after  notice,  under  the  act,  which  is  substi- 
tuted for  the  bill  quia  timet,  or  to  sue  after 
decree  to  that  effect  on  such  bill,  in  order 
to  discharge  such  security.  Had  a  bill  been 
filed  or  even  notice  given  requiring  Maule 
to  have  these  notes  put  in  bank  and  pro- 
tested, if  not  paid,  there  might  be  some 
ground  for  the  first  proposition. 

As  to  the  second.— The  bills  themselves 
admit  the  law  of  the  contract,  and  the 
nature  of  the  respective  liabilities  of  the 
parties  to  be,  that  the  maker  of  a    note    of 


this  kind  is,  at  all  events,  bound  to  pay ; 
the  indorsee  only,  in  case  due  diligence 
is  used,  and  notice  given,  &c.  and  that 
for  want  of  this,  Campbell  is  discharged. 

In  taking  a  note  of  this  kind,  there  can 
be  no  difference  between  taking  it  in  dis- 
charge of  a  pre-existing  security  for  a  debt, 
due  from  the  indorser  to  th<^  holder ;  and 
discounting  it  in  the  first  instance,  by  ad- 
vancing money  to  the  indorsee  upon  it,  the 
person  discounting  it,  knowing  at  the  time, 
that  the  note  was  made  merely  for  the  ac- 
commodation of  the  indorser:  The  extin- 
guishment of  the  prior  security,  and  taking 
this  in  discharge  of  a  prior  debt,  is  equal 
to  a  new  advance  of  money,  or  full  value 
given  in  discount  for  the  note.  If  this  be 
true,  the  case  perhaps  will  be  simplified  by 
considering  these  notes  to  have  been  dis- 
counted by  Maule,  by  advancing  the  money 
to  Campbell  when  he  received  them.  What 
then  is  the  nature  of  the  liability  of  the 
maker  of  a  note  of  this  kind,  or  of  the  ac- 
ceptor  of    a    bill   of   exchange?    An 

312  'acceptance  is  an    engagement  to  pay 
the  bill  according  to  the  terms  of  the 

acceptance,  and  the  making  of  a  note  is 
equivalent  to  the  acceptance  of  a  bill,  (d) 
The  effect  of  the  acceptance  is  to  give  credit 
to  the  bill,  and  to  render  the  acceptor  liable 
as  above;  it  implies  an  acknowledgment 
that  he  has  effects  of  the  drawer  in  his 
hands;  as  the  making  of  a  note  implies, 
that  money  was  lent  by  the  payee  to  the 
maker, (e)  this  may  not  be  the  fact  in  either 
case,  and  therefore  as  between  the  drawer 
and  acceptor,  the  maker  and  payee,  their 
remedies  against  each  other,  will  depend 
on  the  fact  as  it  exists  between  them ;  but 
with  regard  to  every  body  else,  the  acceptor 
of  the  bill,  and  maker  of  the  note,  are  re- 
garded as  the  original  debtors,  and  an  ac- 
ceptance once  made  cannot  be  revoked  ;(f) 
and  it  is  of  no  consequence  whether  it  is 
known  to  the  party,  at  the  time  he  took  the 
bill  or  not,  that  there  were  no  effects  in  the 
hands  of  the  acceptor,  or  value  given  by 
the  payee  of  the  note.  The  holder  is  not  to 
be  affected  by  these  circumstances,  for  by 
making  himself  a  party  to  the  instrument, 
he  contributed  to  its  currency,  and  that 
perhaps  was  one  reason,  on  which  the 
holder  parted  with  his  money. 

The  design  of  the  law  of  merchants  in 
thus  distinguishing  these  from  all  other 
contracts,  was  for  the  convenience  of  com- 
merce ;  that  they  might  pass  from  hand  to 
hand  in  the  way  of  trade,  in  the  same  man- 
ner as  if  they  were  specie,  (g) 

This  being  the  law  of  the  contract,  and 
the  nature  of  the  liability,  I  can  find  neither 
law  nor  reason  to  satisfy  me,  that  this  court 
can  change  it. 

The  agreement  of  the  party  if  fairly  en- 
tered into,  and  for  valuable  consideration 
may  change  it;  may  substitute  a  new  con- 
tract for  that  which  originally  existed,  but 
no  such  new  contract  or  agreement  is. 

313  charged.     The  proposition  *con tended 
for  is,  that  the  creditor,  by  procuring 

part  of  the  debt  to  be  paid  by  Campbell, 
who  was  discharged,  instead  of  forcing  the 


(d)  Kid.  68. 

(e)  lb.  166  and  197. 

(f)  lb  74.  89.  109,  10,  478. 
(jT)  lb.  167  and  Str.  441. 
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whole  from  the  plaintiffs,  discharged  thie 
surety. 

How  can  this  court  say,  that  these  notes 
in  the  hands  of  Manle  shall  be  of  less  value 
than  in  the  hands  of  his  indorsee,  and  be 
clogged  with  difiQculties  which  would  not 
exist  as  to  the  latter?  Or  are  we  prepared 
to  say,  that  the  circumstances  existing  be- 
tween the  makers  and  payee  are  to  pursue 
these  notes  wherever  they  go?  A  party  dis- 
counts a  note,  knowing  it  to  be  an  accom- 
modation note.  It  is  drawn  by  A.  and 
indorsed  by  B. ;  he  is  satisfied  that  A.  is 
good,  he  knows  that  B.  will  be  discharged, 
if,  by  any  accident,  the  note  is  npt  pro- 
tested, &c.  He  is  willing  to  risk  this,  be- 
cause he  does  not  rely  on  B.,  but  he  would 
not  have  discounted  a  note  made  by  B.  and 
indorsed  by  A.,  because  A.  might,  by  acci- 
dent, or  mistake,  be  discharged.  To  whom 
then  does  he,  in  reality,  advance  his  money? 
To  A.,  who  has  given  B.  this  letter  of 
credit.  An  indorsement  made  in  blank, 
with  authority  to  fill  up  a  note,  is  a  letter 
of  credit  to  any  amount  ;(h)  and  it  is  im- 
material whether  the  person,  taking  the 
note,  on  the  credit  of  the  indorsement,  knew 
whether  it  was  made  before  drawing  the 
note  or  not;  a  fortiori,  is  the  making  of  a 
note  for  a  definite  sum,  a  letter  of  credit  to 
that  amount.  The  former  was  disputed, 
but  settled  as  above,  the  iatter  never  has 
been. 

The  law,  as  to  discounting  paper,  is  the 
same  in  regard  to  banks,  and  individuals. 
They  discount  accommodation  paper,  every 
day,  knowing  it  to  be  such.  They  know 
that  the  indorser  really  gets  the  money 
and  that  the  maker  has  received  no  value. 
The  indorser  attends  to  the  renewal  of  the 
paper  in  bank.  If  he  fails  to  take  it  up, 
his  credit  is  gone  unless  he  can  satisfy  the 
banks  that  the  maker  is  his  debtor, 
314  and  ought  to  take  *it  in,  and  that  he 
wishes  to  proceed  to  a  protest,  in 
order  to  compel  him  to  do  him  justice.  But 
suppose  this  is  not  the  fact,  and  the  maker 
prefers  that  the  bank  shall  proceed  to  a 
protest  rather  than  renew  his  note;  but  by 
some  accident  there  is  no  protest;  will  this 
discharge  the  maker?  It  will  if  the  first 
proposition  contended  for  be  true.  But  it 
will  not.  The  indorser  though  desirous 
still  to  do  justice  to  the  maker,  and  to  re- 
store his  own  credit  in  the  bank,  although 
he  has  been  discharged  for  want  of  a  pro- 
test, offers  to  give  the  bank  collateral  secu- 
rity on  land :  the  bank  is  fearful  that  both 
maker  and  indorser  may  fail;  are  they  re- 
strained from  taking  this  collateral  security 
from  the  indorser  even  if  he  had  been  pro- 
tested, and  still  liable,  because  it  will 
operate  a  discharge  of  the  maker?  I  think 
not.  But  if  the  indorser  is  discharged,  for 
want  of  protest,  there  can  be  no  doubt,  even 
if  the  maker  was  so  unjust  to  himself  as  to 
forewarn  them  from  doing  so,  except  on 
that  condition.  But  suppose  such  security 
was  offered  and  the  bank  refused,  and  the 
maker  by  a  bill  quia  timet  should  call  on 
the  bank  to  take  the  security  at  least  for  his 
benefit,  and  the  readiness  to  execute  it  was 
admitted  in  the  answer  of  the  indorser, 
would  a  court  of  equity  hesitate  to  give  re- 


(b)  Kid.  89:  1  H.  Bl.  88,  89;  Day  496. 


lief?  Can  it  be  wrong  then  to  do  it  volun- 
tarily? 

But  it  may  be  said  that  the  indorser,  al- 
though discharged  for  want  of  a  protest, 
may  still  be  made  liable  in  equity  to  the 
holder,  because  he  received  the  money  on  a 
note  for  which  no  value  was  given  by  him, 
and  as  the  Qiaker  is  insolvent  so  that  the 
holder  cannot  get  it  of  him,  the  indorser 
ought  to  pay.  But  to  this  he  may  reply, 
that  the  maker  having  become  solely  re- 
sponsible, he  had  left  funds  in  his  hands, 
or  they  were  retained  by  him  to  the  amount 
of  the  note,  so  that,  in  reality,  he  has  paid 
value  for  it.  He  would  therefore  in  no  way 
be  liable.  This  shews  the  wisdom  of  the 
law  in  determining,  that  the  circumstances 
which  may  exist  between  the  maker  and 
payee,  which  may  be  one  thing  to  day 

315  and  *another    to-morrow,    are    not  to 
affect    the    note    or  bill.     The  maker 

and  acceptor  are  to  be  considered  to  all  in- 
tents and  purposes,  the  original  debtors, 
the  persons  to  whom  the  credit  was  mainly 
extended,  and  who  are  bound  at  all  events 
to  pay.  If  this  is  not  to  continue  the  law, 
the  free  negotiability  of  these  papers  is  to 
cease. 

Suppose  this  case — A.  as  principal  and 
B.  as  his  surety,  enter  into  a  joint  bond, 
before  the  act  concerning  joint  rights  and 
obligations.  A.  has  a  large  real,  but  no 
persona]  estate.  He  dies,  so  that  B.  as 
survivor  must  pay  the  debt.  The  heirs  of 
A.  though,  agree  to  give  as  collateral  secu- 
rity, a  deed  of  trust  on  lands,  to  secure  the 
debt,  and  procure  indulgence  to  B.  their 
ancestor's  surety;  the  lands  are  sold  and 
pay  half  the  debt;  all  this  is  done  without 
the  knowledge  of  B.  Is  he  discharged 
from  paying  the  other  half  of  the  debt? 

I  can  find  jao  case  where  because  a  note  or 
acceptance  on  a  bill  has  been  made  for  the 
accommodation  of  the  payee,  or  for  the 
honor  of  the  drawer,  that  the  party  has  re- 
sorted to  equity  for  relief,  on  the  ground 
that  he  was  merely  surety,  and  that  the 
holder  had  negotiated  without  his  consent 
or  knowledge;  with  the  payee  or  drawer; 
had  taken  other  notes,  given  time  &c.  In- 
deed, it  was  some  time  disputed  whether  if 
he  had  received  the  money  from  the  drawer, 
the  acceptor  was  not  still  liable ;  but  it  was 
settled  he  was  entitled  to  credit  for  any 
thing    the  drawer  had  paid.(i) 

Numerous  such  cases  as  this  doubtless 
have  occurred,  and  if  the  principles  above 
stated  did  not  directly  oppose  such  relief — if 
it  would  not  go  to  destroy  the  whole  system 
of  bills  of  exchange,  which  depend  on  the 
law  merchant — a  law  co-extensive  with  the 
mercantile  world,  such  cases  would  doubt- 
less be  found.  Those  cases  are  applicable 
to  bonds  and  other  instruments  whereby 
the  principal  and  surety  are  bound  by 

316  equal    bands,    and    subject    *to    like 
remedies.     There    is    no    case  that   I 

can  find,  where  a  party  has  made  himself 
principally  subject  for  the  debt  of  another, 
in  which  merely  because  that  is  the  fact, 
the  court  has  undertaken  to  change  the 
nature  of  such  liability.  As  if  A.  gives 
his  bond  for  a  debt  due  by  B.  this  discharges 
B.,  he  then  owes  A.,  but  he  may  discharge 


(i)  1  H.  Bl.  88. 
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this  debt,  in  part,  by  paying  so  much  for 
A.  in  discharge  of  this  bond.  And  this  in 
any  way  and  at  any  time,  which  he  and 
the  creditor  may  agree  upon,  and  this  with- 
out affecting  the  liability  of  A.  for  the  bal- 
ance. 

An  indorser  and  a  fortiori  a  maker  or  ac- 
ceptor, is  not  discharged  from  his  engage- 
ment, except  by  the  absolute  payment  of 
the  money,  (k)  A  judgment  by  the  holder 
against  the  drawer,  even  if  he  is  taken  in 
execution,  and  let  out  on  a  letter  of  licence, 
will  not  discharge  an  indorser,  much  less 
the  acceptor.  (1)  But  the  acceptor  maybe 
discharged  by  express  agreement,  or 
something  equivalent  thereto.  The  case  of 
Dinp^wall  v.  Dunster,  in  Douglas(m)  is  of 
this  kind,  but  there  the  party  did  not  come 
into  equity  upon  the  principle  contended 
for  here ;  but  defended  himself  at  law  upon 
the  ground,  that  he  was  an  acceptor  of  an 
accommodation  bill ;  and  the  plaintifP  know- 
ing this,  had  for  a  series  of  years,  andr 
without  calling  on  him,  been  receiving  pay- 
ments from  the  drawer;  and  had  not  replied 
to  a  letter  of  his,  thanking  him  therefor, 
and  stating  that  he  had  heard  the  drawer 
had  taken  in  the  bill,  so  that  he  was  thrown 
off  his  guard ;  and  yet  he  was  not  held  to 
be  discharged.  In  that  case,  the  drawer 
whose  liability  is  of  the  same  nature  with 
that  of  the  payee  who  indorses  a  note,  had 
not  been  discharged  as  in  this  case  Camp- 
bell was.  BuUer  says,  nothing  but  an 
express  agreement  can  discharge  the  ac- 
ceptor. 
317  *The  case  of  Ellis  v.  Galindo,  found 

in  a  note  to  this  case,  strongly  sup- 
ports the  same  doctrine.  In  that  case,  the 
acceptance  was  probably  for  the  accommo- 
dation of  the  drawer  who  was  a  brother. 
When  the  bill  fell  due,  the  plaintiff  received 
of  the  drawer  31.  15.  4,  and  this  indorse- 
ment was  then  made  on  the  bill:  ^ ^Received 
on  account  of  this  bill  31.  15.  4,  balance 
remaining  261.  4.  8.  I  promise  to  pay  to 
Mr.  T.  Ellis,  within  three  months  from  the 
date  of  this."  Signed  by  the  drawer.  The 
balance  was  never  paid,  and  after  three 
years,  suit  was  brought  against  the  ac- 
ceptor Lord  Mansfield  thought  the  acceptor 
discharged,  and  nonsuited  the  plaintiff. 
On  motion  for  a  new  trial  it  was  contended 
for  the  plaintifiP,  that  the  indulgence  for 
three  months  could  no  more  be  held  a  dis- 
charge, than  the  payment  of  a  part  by  the 
drawer  &c.  Lord  Mansfield  said,  the  doubt 
is,  whether  the  question  ought  not  to  have 
been  left  to  the  jury,  it  being  a  question  of 
intention  arising  out  of  the  circumstances, 
that  is,  whether  the  party,  by  this  new  note 
giving  time,  and  a  delay  of  three  years 
&c.,  intended  to  look  to  the  drawer  only; 
not  whether  he  was  bound  to  do  so,  in  con- 
sequence of  these  acts,  if  he  could  clearly 
have  shewn  there  was  no  such  intention. 
As  if  he  had  given  notice  to  <(the  acceptor, 
that  he  would  still  look  to  him  if  the  drawer 
failed  to  pay. 

WILI/ES  J.  thought  it  ought  to  have  been 
left  to  the  Jury. 

BULLER"  J.     * 'There  is  no  doubt  as  to  the 
law.     It  is  as  has  been  stated   by  the  coun- 


(k)  Kid.  112,  116. 
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sel  for  the  plaintiff.  I  rather  think  the 
case  should  have  gone  to  the  Jury.  This 
indorsement  could  not  have  been  meant  as 
an  additional  security,  for  the  drawer  was 
equally  liable  before,  (i.  e.  he  had  not  been 
discharged  by  laches,  &c. )  I  should  have 
left  the  case  to  the  Jury,  but  with  very 
strong  observations."  But  if  in  that  case 
as  in  this,  the  party  had  been  discharged 
for  want   of  diligence,    and    the   in- 

318  dorsement  *had  been   taken   as   addi- 
tional   security,  as  in   that    state    of 

things  would  necessarily  have  been  the  case, 
there  would  have  been  no  ground  to  sup- 
pose, that  the  intention  was  to  discharge 
the  acceptor,  except  the  lapse  of  three  years 
before  the  demand,  which  does  not  exist  in 
this  case.  But  no  agreement  of  this  kind 
is  in  issue,  and  the  case  is  only  referred 
to,  to  shew,  that  no  acts  which  do  not 
amount  to  an  agreement  to  discharge  the 
party,  will  operate  that  discharge,  under 
the  principles  contended  for  in  these  bills. 

The  case  as  to  these  notes  is  not  made 
better  for  the  appellants  by  the  answer  and 
testimony. 

The  apswer  denies  knowledge  in  herself, 
and,  as  far  as  she  knows  and  believes,  in 
her  testator,  of  the  alleged  situation,  in  re- 
gard to  each  other,  of  the  makers  and  in- 
dorser of  these  notes.  In  further  response 
to  the  bills  it  denies  any  communication 
with  Campbell  respecting  the  deed  of  trust, 
&c.  until  after  its  execution.  That  his 
willingness  to  enter  into  that  arrangement 
was  stated  to  her  by  the  sergeant  of  the 
city,  in  whose  hands  the  executions  against 
the  appellants  were,  and  she  believes  it  was 
made  with  their  knowledge,  who  stated 
there  would  be  some  difficulty  in  making 
the  money;  and  that  she  agreed  thereto, 
and  to  suspend  the  executions  for  a  short 
time,  upon  the  express  proviso,  that  her 
remedy  on  the  judgment  was  not  to  be 
affected ;  and  if  that  was  to  be  the  case  by 
the  indulgence,  she  denies  that  she  was 
bound  to  give  any.  She  admits  the  subse- 
quent indulgence  was  at  Campbell's  request, 
but  without  any  consideration,  and  there- 
fore not  obligatory  on  her.  As  to  the  sui*s 
being  against  the  makers  only,  she  knows 
nothing ;  that  being  directed  by  her  counsel 
whom  she  supposes  did  what  was  legal  and 
proper.  She  refers  to  the  deed  of  trust  as 
part  of  her  answer.  It  bears  date  the  1st 
July  1818,  and  recites  that  the  grantor 
Campbell,  being  indebted  to  Margaret 
Maule,    administratrix,    i&c,    in    the 

319  *sum  of  $1222  79  being  the  aggregate 
of   principal    and   interest  of  certain 

judgments  recovered  against  said  Camp- 
bell, John  Alcocke  and  Chas.  Bennett;  and 
whereas  she  has  thought  proper  to  extend 
the  time  of  payment  on  taking  this  in- 
denture as  collateral  security,  and  hath 
agreed  to  suspend  the  executions  until  the 
1st  of  January  1819,  &c.  in  the  usual  form. 

Campbell  is  the  only  witness  examined  in 
the  cause.  He  goes  back  to  the  year  1814 
for  the  origin  of  these  notes,  and  among 
other  things  states,  that  very  heavy  usury 
was  practised  by  Thos.  Maule  on   him,  &c. 

This  statement,  I  suppose,  was  intended 
to  have  some  effect  in  this  cause,  either  to 
support  his  credit  as  a  witness,  or  to  excuse 
him  for  the  effort  he  has  made,  and  is  mak- 
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ing,  to  throw  the  loss  ot  this  debt  on  this 
administratrix  and  her  sureties,  rather  than 
on  his  own  sureties.  It  can  have  no  opera- 
tion in  the  case,  except  so  far  as  it  may 
affect  his  own  credit  as  a  witness.  It  may 
affect  that,  and  seriously  too,  in  the  follow- 
ing way.  As  it  re>2:ards  the  debts  due  by 
the  notes  under  consideration,  if  the  makers 
are  discharged,  he  can  only  be  subjected  to 
pay  their  amount  by  a  suit  in  Chancery, 
on  the  ground  that  he  received  the  money 
and  has  never  paid  it  to  any  one ;  or  by  a 
suit  on  the  note  given  at  the  time  he  ex- 
ecuted the  deed  of  trust;  in  either  event, 
he  can  plead  usury,  and  the  makers,  being 
discharged,  may  be  important  witnesses  for 
him;  btit  if  the  makers  are  not  discharged, 
but  are  obliged  to  pay  the  money,  he  can- 
not avail  himself  of  the  usury  as  to  them. 
It  subjects  the  credit  of  a  witness  so  situ- 
ated, to  scrutiny,  in  consequence  of  any 
bias  arising  from  his  wish  that  one  or  the 
other  party  might  prevail;  and  he  states 
himself,  that  he  considered  it  his  duty,  to 
save  his  own  sureties ;  and  surely  these  cir- 
cumstances will  take  not  a  few  grains  from 
the  weight  of  his  testimony.  But  the  most 
creditable,  unimpeached,  and  positive  tes- 
timony of  one  witness,  will  not  overthrow 
the  answer.  I  am  therefore  bound  to 
320  believe  the  answer  ^against  the  wit- 
ness, even  when  he  positively  says, 
that  he  had  frequent  communications  with 
the  appellee  before  entering  into  the  deed 
of  trust. 

Again— I  am  bound  to  believe  the  answer 
which  denies  knowledge,  because  there  is 
only  a  single  witness,  and  he  is  not  posi- 
tive. He  says  from  various  conversations 
with  the  administratrix  in  the  life  time  of 
Maule,  without  detailing  those  conversa- 
tions, he  believes  she  knew,  &c.  This  part 
of  his  deposition  is  no  evidence  at  all ;  and 
would  be  struck  out,  if  the  deposition  was 
to  be  read  to  a  Jury  as  to  the  other  matters. 
It  is  surely  not  necessary  to  prove  this  po- 
sition. The  deed  of  trust  referred  to  in  the 
answer,  does  not  prove  knowledge.  It 
speaks  of  judgments  against  all  the  parties, 
and  she  did  not  know  but  Campbell  was 
sued  as  indorser.  Besides,  he  had  been  in- 
dorser,  and  if  all  the  parties  had  received 
the  money,  each  would  have  been  princi- 
pal and  each  a  debtor  for  the  whole ;  so 
that  the  statement  that  he  was  debtor  for 
the  whole,  does  not  necessarily  imply,  that 
he  received  all  the  money,  and  that  she 
knew  it.  A  deed  is  prepared  to  secure  part 
of  the  debt,  at  least ;  this  deed  has  reference 
to  all  the  parties;  stipulates  immunities  or 
indulgences  to  all ;  is  offered  by  an  oflBcer 
who  is  pressing  all  with  executions,  in  a 
way  to  induce  belief,  that  he  acted  for  all. 
It  is  not  made  to  her  individually,  so  as 
to  shew  and  apprise  her,  that  she  was 
changing  the  nature  of  the  debt,  taking  it 
upon  herself,  and  probably  subjecting  her- 
self and  sureties,  to  a  devastavit,  but  in 
her  character  of  administratrix;  and  be- 
cause under  these  circumstances  she  grants 
a  short  indulgence  to  all  the  parties,  she 
and  her  sureties  are  to  be  answerable  for 
the  insolvency  ot  Campbell,  under  a  con- 
cealment of  the  real  situation  of  the  par- 
ties. Why  did  not  Campbell  tell  her,  that 
he  was  really  the  principal   and  wished    to 


exonerate  his  sureties?    He  could  then  have 

sworn  positively  to  her   knowledge.     That 

might  have  put  her  on  her  guard,  and 

321  ^defeated  his  object.     Why    does   not 
Campbell  swear,  that  at  the   time  the 

deed  was  made,  the  property  was  worth  the 
debt?  That  he  intended  to  save  his  sureties 
by  giving  a  full  pledge  for  the  debt.  If 
this  was  not  the  way  he  intended  to  save 
them,  but  yet  intended  to  save  them,  and 
in  consequence  of  which  he  told  them  he 
had  saved  them,  how  did  he  intend  to  do  it? 
He  says  that  he  considered  himself  bound 
to  save  his  sureties.  And  for  that  reason, 
he  made  the  agreement  with  Mrs.  Maule» 
without  consulting,  or  giving  any  informa- 
tion thereof  to  them.  He  was  bound  by  his 
oath,  and  could  not  rest  on  his  piltbw, 
when  sworn  to  tell  the  whole  truth,  without 
disclosing  this  important  secret.  If  he  in- 
tended to  save  men  who  were  harrassed  with 
executions  on  his  account,  by  paying  the 
^ebt,  or  giving  ample  security  for  the  pay- 
ment of  it,  would  he  have  concealed  such 
intention,  and  such  ability  for  a  moment, 
from  men,  whom  he  was  meeting  every  day 
in  the  street,  and  whose  property  or  persons 
were  in  jeopardy  on  his  account?  Is  there 
a  tittle  of  proof  to  shew,  that  this  property 
fell  one  cent  in  its  value  after  the  deed  of 
trust  wad  executed?  If  not,  what  kind  of 
security  was  it?  only  worth  on  a  fair  sale 
not  quite  $300. 

Although  a  court  of  equity  will  not  set 
up  an  obligation  against  a  security  which 
has  been  fairly  extinguished  at  law ;  but 
will  leave  the  creditor  to  his  legal  reme- 
dies; it  will  do  so  if  it  has  been  unfairly 
extinguished  by  the  principal. (n)  They 
shall  not  avail  themselves  of  his  improper 
acts:  a  fortiori,  if  they  come  into  equity, 
when  they  are  bouna  at  law,  they  will  not 
be  permitted  to  avail  themselves  of  his  im- 
proper conduct. 

This    argument,    if   it    applies    to    these 

nptes,    applies   with   equal  force  to  the  one 

for   $315  in  which    Campbell    was    a    joint 

maker  with  Alcocke.     But  Mrs.  Maule 

322  had  a  *right  to  apply  the  proceeds  of 
this  sale  to  that   debt,    and  although 

she  had  agreed  in  her  answer  to  distribute 
it  among  all  pro  rata,  yet  as  that  is  not  ac- 
cepted, before  I  would  subject  her  to  a  dev- 
astavit for  this  debt,  I  would,  under  tv»e 
whole  circumstances  of  this  case,  so  apply 
it.  But  at  farthest  a  pro  rata  credit  should 
be  given,  and  the  injunction  only  perpet- 
uated for  the  residue,  making  her  loss  only 
equal  to  that  residue. 

But  there  is  another  ground  as  to  this 
note,  which  I  think  puts  it  beyond  doubt, 
and  which  equally  applies  to  the  other 
notes,  if  I  am  wrong  on  every  ground  I 
have  taken  as  to  them. 

The  only  principle  on  which  a  surety  can 
get  relief,  agreeable  to  the  case  made  in 
the  bills  is,  tlikt  he  has  been  deprived  of 
his  bill  quia  timet,  by  a  contract  between 
the  creditor  and  principal,  by  which  the 
creditor  has  tied  his  hands.  By  that  bill, 
the  surety  calls  on  his  principal  to  pay  up 
the  debt  and  exonerate  him,  and  on  the 
creditor  to  sue  both,  or  issue  executions  ac- 
cording to  judgments  obtained,  and,  in  that 
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way,  as  far  as  possible,  to  force  the  prin- 
cipal to  pay.  Had  such  bill  been .  filed  by 
these  parties  what  would  have  been  the 
effect?  As  to  all  the  debts  except  that  due 
on  the  note  now  particularly  under  consid- 
eration, Mrs.  Maule  would  have  directed  the 
executions  to  proceed  against  the  plaintifiPs 
only.  She  could  not  have  been  compelled 
to  sue  Campbell  as  indorser,  because  there 
was  no  remedy  at  law  against  him;  and  as 
this  bill  would  bring  him  before  a  court  of 
equity,  that  court  would  at  once  decree 
against  him,  according  to  the  circumstances 
as  they  might  exist  between  the  makers 
and  him.  She  would  also  have  directed  the 
execution  to  issue,  or  to  be  proceeded  in, 
against  Alcocke  and  Campbell,. on  the  note 
now  under  particular  consideration.  Should 
Campbell  file  a  cross  bill  to  set  up  this 
agreement  by  the  deed  of  trust  to  grant  in- 
dulgences, she  would  say,  that  by  the 
very    terms    of   that  deed,  it  was  not 

323  *to  be  the  sole  surety  for  these  debts,  so 
as    to    discharge    all    the   parties  but 

him ;  it  was  taken  only  as  collateral  secu- 
rity, and  under  a  belief,  that  all  parties 
so  understood  it,  and  was  expressly  so  un- 
derstood by  her;  as  the  deed  of  trust  shews. 
It  is  to  operate  so  as  to  give  her  this  as  her 
only  security;  and  so  as  not  to  suspend 
merely,  but  extinguish  her  executions:  she 
made  no  such  agreement.  Would  a  court  of 
equity,  under  the  case  now  made  out,  com- 
pel her  to  suspend  them,  and  thereby  pro- 
duce that  effect,  even  if  there  had  been  no 
concealment  or  design  on  the  part  of  Camp- 
bell to  produce  that  effect?  I  think  surely 
they  could  not.  The  parties  then  would  not 
have  been  deprived  of  their  bill  quia  timet, 
certainly  not  as  to  the  notes  from  which 
Campbell,  as  indorser,  was  discharged. 

But  in  West's  bill,  there  is  a  note  drawn 
by  himself  alone,  indorsed  by  Campbell,  as 
to  which  there  is  no  ground  for  relief  of 
any  kind.  The  answer  states,  that  that  note 
was  not  embraced  in  the  deed  of  trust ;  and 
Campbell  admits  in  his  deposition,  that  it 
was  not.  He  says  indeed,  that  all  the  debts 
for  which  either  Alcocke,  West,  or  Bennett 
were  bound,  were  intended  to  be  covered ; 
but  that  this  was  left  out  by  mistake.  The 
deed  only  provides  for  those  cases,  in  which 
there  were  Judgments  against  Alcocke  and 
Bennett.  Then  as  to  this  debt,  there  is  not 
only  no  agreement,  no  collateral  security, 
but  the  bill  does  not  even  mention  that  it 
was  intended  to  be  embraced. 

There  may  be  other  notes  in  this  situa- 
tion ;  for  Campbell  admits  that  judgments 
were  not  obtained  on  all  the  notes,  at  the 
time  the  deed  of  trust  was  given ;  but  what 
were  the  existing  judgments,  and  what  ob- 
tained afterwards,  does  not  appear.  It 
shews  however  the  looseness  of  this  trans- 
action; and  affords  a  farther  proof,  that 
no  one  considered  the  debts  secured  by  this 
deed.     That    it   was   a   mere  effort  to 

324  save  as  much  as  possible  ^from  Camp- 
bell,   by  taking  security  on  such  real 

estate  as  he  chose  to  offer. 

On  every  ground,  therefore,  I  am  for 
affirming  the  decree. 

CABELL,  Judge,  concurred  with  COAL- 
TER,  and  JUDGE  BROOKE  not  sitting  in 
the  cause,  the  decree  was  affirmed. 


ROANE,  Judge,  dissented  and  delivered 
the  following  opinion. 

These  three  cases  come  on  for  discussion 
together.  Tney  depend,  entirel3',  upon  the 
same  principle,  and  form,  as  it  were,  but 
one  case.  There  are  no  material  varia- 
tions between  them.  I  shall  apply  my  re- 
marks more  particularly  to  the  first 
mentioned  case ;  but  they  equally  apply  to 
the  others.  The  deed  of  trust  referred  to, 
and  relied  on  in  the  appellee's  answer, 
forms  a  part  of  the  proceedings,  and  is  I 
understand,  brought  into  all  the  records  by 
consent  of  counsel. 

In  considering  the  first  case,  more  par^ 
ticularly,  I  will  say,  it  is  a  bill  brought  by 
the  appellant  Alcocke,  against  Mrs.  Maule, 
Campbell,  West,  and  Bacchus.  It  states, 
that  the  appellant  lent  his  name  to  Camp- 
bell, on  two  notes,  for  which  he  has  never 
received  any  compensation,  and  in  which 
he  is  entirely  a  surety :  that  in  one  of  them, 
Campbell  joined  him  as  a  drawer,  and  that 
this  note  is  indorsed  by  West.  In  the  other 
notes,  Alcocke  and  West  appear  as  the 
drawers,  and  Campbell  as  the  indorser. 
The  bill  states,  that  in  May  1818;  a  judg- 
ment was  obtained  on  the  first  note  against 
Alcocke  and  Campbell,  and  on  the  second 
against  Alcocke  only.  It  further  'states, 
that  the  appellee  well  knowing,  that  what- 
ever might  be  the  forms  of  these  notes, 
Campbell  was  the  real  debtor,  entered  into 
a  separate  arrangement  with  him ;  gave 
him  further  time  of  credit,  and  took 
325  *from  him  a  note,  together  with  a 
deed  of  trust,  upon  a  lot  in  Richmond 
to  secure  the  payment.  That  the  deed  is 
dated  1st  July  1818,  is  duly  recorded,  and 
respited  the  payment  till  February  1819; 
and  that  the  time  of  payment  was  further 
extended  until  April  1819,  at  which  time  the 
lot  was  sold ;  and  that  all  this  was  done 
without  the  knowledge  or  consent  of  the 
appellant.  It  also  states,  that  the  price 
obtained  for  the  lot  aforesaid,  being  insuffi- 
cient to  pay  this  and  the  other  debts  for 
which  it  was  bound;  which  inadequacy 
arose  as  is  averred,  from  the  intermediate 
fall  of  real  property,  executions  are  now  out 
against  the  appellant,  for  the  balance. 
The  object  of  the  bill  is,  to  enjoin  those 
executions,  on  the  ground  of  the  new  ar- 
rangement which  was  thus  made  between 
the  principal  and  his  creditor,  the  appellee, 
which  it  is  contended  wholly  discharged  the 
surety. 

On  the  proofs  of  the  cause,  it  unquestion- 
ably appears,  that  Campbell  was  the  prin- 
cipal debtor,  and  Alcocke  only  a  surety ; 
and  this  was  known  to  the  appellee  Mrs. 
Maule,  at  least  at  the  time  of  entering  into 
the  arrangement.  It  so  appears  from  the 
testimony  of  Campbell,  duly  taken  in  the 
cause,  and  is  corroborated  by  the  answer  of 
the  appellee.  I  see  no  valid  objection  to 
Campbell's  deposition ;  but  if  it  were  even 
thrown  out  of  the  cause,  I  should  deduce  the 
same  result  from  the  answer.  Although 
the  first  part  of  that  answer  in  terms,  de- 
nies a  knowledge  of  the  suretyship,  yet  that 
denial  must  be  restricted  to  a  point  of  time 
anterior  to  the  date  of  the  new  arrange- 
ment. The  deed  of  trust  by  which  that  ar- 
rangement was  consummated,  and  which  is 
made  by  the  appellee  a  part  of  her  answer, 
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shews,  that  at  that  time,  at  least,  she  mt^st 
have  known  Campbell  to  be  the  real  debtor. 
In  addition  to  its  being  an  entire  anomaly, 
for  a  surety  to  bind  his  property  to  pay  the 
debt  of  his  principal,  that  deed  recites,  that 
Campbell  is  justly  indebted  to  her  in  the 
sum  secured  by  it,  and  that  the  appellee 
had  agreed  to  suspend  the  executions, 

326  on  his  (Campbell's,)  '^giving  his  note, 
and  deed  of  trust,  for  the  amount  &c., 

paying  the  costs  of  suit,  and  commissions. 
These  are  indicia,  and  amount  to  admis- 
sions which  clearly  import,  that  Campbell 
was  the  real  debtor ;  and  they  must  control 
the  broad  denial  on  this  subject,  which  is 
found  in  the  first  part  of  her  answer.  She 
did  know  at  this  time,  that  Campbell  was 
the  real  debtor.  He  must  either  come  to 
that  conclusion,  or  wholly  expel  the  deed  of 
trust  from  the  record ;  and  this  conclusion 
is  also  entirely  confirmed  by  the  evidence 
of  Campbell. 

Whatever  may  be  the  forms  of  the  prom- 
issory notes,  or  the  order  in  which  the  par- 
ties have  signed  them,  and  however  all 
the  makers  and  indorsers  of  them  are  to 
be  considered  as  principals,  in  rela- 
tion to  their  bona  fide  owners;  any 
party,  thereto,  may  shew  himself  to 
be  a  mere  surety,  in  relation  to  the 
principal.  This  position  which  is  sufii- 
ciently  clear  on  general  principles,  is  estab- 
lished by  several  decisions  in  this  court. 
This  may  also  be  shewn  as  against  the 
creditor  himself,  in  relation  to  any  contract, 
in  which  the  creditor  bore  a  part,  which  has 
changed  the  liability  of  the  surety,  and 
deprived  him  of  his  rights  antecedently  ex- 
isting. As  to  such  contract,  the  creditor 
appears  in  a  new  character,  and  is  liable 
for  the  consequences  of  his  own  acts.  In 
ascercaining  this  fact,  it  is  of  no  account 
how  the  parties  may  have  been  considered, 
in  this  particular  at  any  bank  or  elsewhere, 
as  to  the  identical  notes  in  question ;  and 
much  less  as  to  any  antecedent  notes  evi- 
dencing the  existence  of  the  same  debt. 
The  enquiry  is  confined  to  the  point  of  time 
at  which  the  change  was  made;  and  is 
limited  to  the  question,  whether  the  party 
claiming  the  release  was  then  in  fact  only 
a  surety. 

The  appellee  sensible  of  the  truth  of  this 
position,  and  admitting  the  general  effect 
resulting  from  a  change  of  the  contract  to 
the  injury  of  the  surety,  seeks  to  withdraw 
herself  from  its  operation  in  the  case  be- 
fore us.     She  alleges   in  her  answer, 

327  in  the  first  part  thereof,  that  *it  was 
also  understood  and  agreed,    that   the 

force  of  her  judgment  was  not  to  be  im- 
paired by  this  new  arrangement.  Without 
stopping  to  inquire  how  far  it  is  competent 
for  her  to  set  up  this  new  matter  in  her  an- 
swer, and  by  her  own  oath,  that  answer  is  a 
felode  se  in  this  particular.  The  conversa- 
tion she  relies  on  to  shew  this,  was  held 
with  the  sergeant,  and  not  with  the  princi- 
pal debtor,  Campbell;  and  if  that  officer 
could  be  considered  as  representing  Camp- 
bell, in  consequence  of  the  overture  made 
to  him  by  Campbell,  there  is  no  such  pre- 
tension in  relation  to  the  appellant.  As  to 
him,  the  sergeant  had  no  pretence  of  au- 
thority to  bind  him.  He  was  an  entire 
stranger  to  the  interest  of  the  present  ap- 


pellant; and  nothing  done  by  this  agent, 
or  said  -to  him  by  the  appellee,  had  the 
power  to  bind  him:  so  that  conversation 
with  the  sergeant  was  anterior  to  the  date 
of  the  new  arrangement.  If  before  that 
conversation,  it  could  have  related  to«  or 
affected  the  appellant,  that  idea  was  ex- 
plicitly abandoned  in,  and  by  the  terms  of 
that  posterior  agreement.  The  deed  of  trust 
which  is  in  the  record,  and  made  a  part  of 
the  answer,  is  full  up  to  the  point  of 
abandoning  such  a  pretension.  It  suspends 
the  executions  on  the  judgments ;  quoad  all 
the  defendants,  the  appellant  included; 
which  is  entirely  incompatible  with  the 
idea,  that  the  appellant  was  not  intended 
to  be  released.  Nay,  the  deed  of  trust  seems 
to  have  lost  sight  of  even  the  judgments 
themselves,  by  stipulating,  that  in  default 
of  payment  of  the  note  given  by  Campbell, 
a  sale  of  the  lot  should  be  made. 

It  evidently  appears  therefore,  that  in 
this  case,  the  appellant  was  a  surety  only ; 
that  this  was  known  to  the  appellee,  if  not 
before  (as  is  clearly  proved  by  Campbell)  at 
least  at  the  time  when  the  new  agreement 
was  consummated ;  and  that  that  compact 
extended  the  time  of  payment  in  favour  of 
the  principal  debtor.  Such  extension, 
changed  the  liability  of  the  surety  without 
his  consent.  It  made  him  guaranty 
328  the  solvency  of  his  principal  up  *to  a 
future  and  a  distant  day;  insure 
against  a  fall  in  the  value  of  his  property ; 
and  opposed  an  impediment  to  his  obtain- 
ing relief  by  means  of  a  bill  of  quia  timet. 
A  prudent  man  may  well  undertake  that 
another  shall  pay  a  debt  by  a  short  day, 
who  might  yet  hesitate  as  to  a  distant  one, 
on  account  of  the  risks  of  insolvency,  &c. 
to  which  all  men  are  liable. 

It  has  been  said  or  might  be  said,  that 
the  lot  conveyed  was  inadequate  to  cover 
all  the  debts  embraced  thereby,  and  that 
Campbell's  object  was  to  commit  a  fraud 
on  the  appellee  in  favor  of  his  sureties. 
There  is  not  a  tittle  of  evidence  in  the  cause 
to  warrant  either  of  these  suggestions.  Not 
admitting  that  the  inadequacy  of  the  fund 
substituted,  can  change  the  force  of  the 
principles  which  decide  this  case,  the  defi- 
cient price  afterwards  got  for  the  lot  in 
question,  most  probably  arose  from  the  in- 
termediate fall  in  the  value  of  town  prop- 
erty: so,  on  the  other  hand  it  would  be 
wrong  to  impute  a  fraud  to  Campl>ell  in 
favour  of  his  sureties,  when  he  had  a  8u£fi- 
cient  inducement  to  the  arrangement  in 
question,  considered  merely  in  relation  to 
himself.  By  it,  he  obtained  a  further  time 
to  pay  the  money,  and  thus  relieved  his 
body  and  goods  from  an  execution,  in  addi- 
tion to  the  satisfaction  he  derived  from  re- 
lieving his  sureties.  The  principles  of 
equity  which  apply  to  and  decide  this  case, 
were  settled  by  the  unanimous  opinions  of 
this  court  in  the  case  of  Croughton  apd 
Duval.  In  that  case  it  was  unanimously 
admitted,  that  where  a  creditor  agrees  with 
his  principal  to  stay  execution  or  forbear 
the  recovery  of  his  debt,  without  the  con- 
sent of  the  surety,  whereby  he  may  be  in- 
jured and  deprived  of  his  remedy  by  a  bill  of 
quia  timet,  it  is  considered  as  a  new  con- 
tract, and  compromise  with  the  principal, 
by    which   the   surety  is  discharged.     This 
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principle  web  ag'ain  admitted  and  recognised 
by  this  court  in  the  case  of  Ward  v.  John- 
son (6  Mun.  6)  and  is  entirely  and.  emphat- 
ically decisive  of  the  case  before  us. 
329  *There  is  not  a  scintilla   of  differ- 

ence»  in  point  of  principle,  between 
these  cases  and  the  one  before  us.  My 
opinion  therefore  is,  to  reverse  the  decrees 
and  perpetually  injoin  the  judj^ments. 
That  however  is  not  the  opinion  of  the 
other  two  Judges.  Their  opinion  is  to 
afifirm  the  said  decrees  and  they  are  to  be 
affirmed  accordingly. 


Tayloe  v.  Adams. 

June.  1821. 

Sale  of  l4ind— Mortflrsffe  for  Purchase  Money- 
Waiver  of  Oeneral  Lten.*— A  mortcrage  of  land  by  a 
vendee,  to  secure  the  payment  of  the  purchase 
money  due  by  his  vendor  to  the  prior  vendor,  by 
agreement  between  all  the  parties,  is  a  waiver  of 
th6  ffeneral  lien,  which  but  for  such  mortcraffe, 
the  intermediate  vendor  would  have  on  the  land, 
to  secure  to  him  the  payment  of  the  purchase 
money. 

A  bill  was  brought  in  equity  by  Adams, 
against  Peter  and  Carter  Beverley,  to  com- 
pel a  specific  performance  of  an  agreement 
entered  into  with  Peter  Beverley ;  or  to  sub- 
ject the  Cloverdale  furnace  and  some  ad- 
joining lands  to  sale,  for  the  purpose  of 
raising  the  purchase  money  agreed  to  be 
paid  by  Beverley  to  Adams. 

It  appeared,  that  Peter  Beverley  had  not 
executed  the  bonds  which  he  had  covenanted 
to  execute  jointly  with  Carter  Beverley,  and 
that  a  considerable  portion  of  the  purchase 
money  was  due  for  the  Cloverdale  furnace. 
And  the  Chancellor  decreed  a  sale  of  as 
much  of  the  land,  &c.,  as  should  be  neces- 
sary to  raise  the  money  due. 

In  this  state  of  the  case,  Taylor  filed  a 
petition,  praying  an  injunction  to  arrest 
the  execution  of  the  decree.  He  stated, 
that  the  furnace,  &c.  was  originally 
330  sold  to  *  Adams  by  Breckenridge ;  and 
that  Breckenridge  took  a  mortgage  on 
the  land,  &c.  which  was  not  recorded. 
That  Adams  afterwards  with  the  knowledge 
and  consent  of  Breckenridge,  sold  the  land 
thus  purchased  of  Breckenridge,  and  another 
small  tract  not  mortgaged  to  Breckenridge 
to  Peter  Beverley.  The  conveyance  to 
Beverley  was  immediately  from  Brecken- 
ridge, who  then  took  a  mortgage  from 
Beverley  to  secure  the  payment  of  the  pur- 
chase money,  which  he  had  not  received  of 
Adams.  Peter  Beverley  then,  with  the 
knowledge  and  consent  of  Breckenridge, 
sold  the  land,  &c.,  to  his  brother  Carter 
Beverley;  and  with  the  consent  and  privity 
of  Breckenridge  whose  money  was  yet  un- 
paid, the  land  was  now  mortgaged  to  him 
by  Carter  Beverley,  to  secure  the  original 
purchase  money  and  interest.  Tayloe 
bought  of  Carter  Beverley  with  the  knowl- 
edge and  consent  of  Breckenridge,  and  had 
paid  to  Breckenridge  the  whole  amount  due 
him  for  the  purchase.  Carter  Beverley  it 
was   alleged    was  insolvent,  so  that  Tayloe 


*Sale  of  Land— Mort^a^e  for  Purchase  Money- 
Waiver  of  Oeneral  Lien  —When  a  vendor  takes  a 
mortffaflre  for  the  purchase  money,  his  implied 
equitable  Hen  for  the  purchase  money  is  superseded. 
Buchanan  v.  Clark.  10  Qratt  176,  citiuff  the  principal 
case,  and  Little  v.  Brown,  2  Leifirh  858. 


had  no  effectual  recourse  against  him ;  and 
that  Adams'  lien  was  lost  by  his  transac- 
tions with  Beverley  and  Breckenridge. 
The  Chancellor  granted  the  petition. 

Adams  on  the  contrary  insisted  in  his 
answer,  that  Tayloe  was  a  purchaser  pen- 
dente lite,  and  that  the  original  decree 
bound  him. 

At  a  subsequent  term  the  petitioner  Tay- 
loe was  permitted  to  come  in  as  a  defendant, 
and  to  answer  the  original  bill.  Depositions 
were  taken ;  among  others  that  of  Brecken- 
ridge, which  was  excepted  to  for  his  incom- 
petence, on  the  ground  of  interest.  This 
objection  was  overruled ;  and  the  Chancel- 
lor considering  Tayloe  as  a  purchase  pen- 
dente lite,  and  so  bound  by  the  former  de- 
cree; and  that  he  must  be  taken  to  have 
had  notice,  because  his  agent  in  making  the 
purchase,  Breckenridge,  had  actual  notice 
of  the  debt  due  to  Adams  by  Beverley,  and 
that  it  was  for  the  purchase  of  the  land, 
&c.  in  dispute;    that    against    Peter 

331  Beverley,  Adams  had  a    lien  *on    the 
land,  which  followed  it  when  it  came 

to  Tayloe's  hands;  dissolved  the  injunc- 
tion, dismissed  the  petition,  and  Tayloe 
appealed. 

ROANB,  Judge. 

The  court  is  of  opinion  that  as  it  is  al- 
leged by  the  appellant,  is  not  denied  by  the 
appellee,  and  is  moreover  proved  by  the  tes- 
timony, that  a  mortgage  was  given  by 
Peter  Beverley  to  Breckenridge  a  creditor 
of  the  appellees,  for  a  part  of  the  debt  due 
by  the  said  Beverley  to  the  appellee ;  that 
mortgage  amounted  to  a  waiver  ot  the  gen- 
eral lien  existing  upon  the  land  under  the 
sale  of  the  same  by  the  appellee  to  the  said 
Beverley,  on  the  authority  of  Bond  v.  Kent 
(a)  and  other  cases  on  the  same  subject. 
The  decree  therefore  is  reversed  for  want 
of  equity;  except  so  far,  as  it  prays  for 
personal  relief  against  Peter  and  Carter 
Beverley.  

Lee  V.  Cooke's  Ex'or. 

June,  1821. 

Trespass  for  Mesne  Profits— Executors.*— Trespass  for 

the  mesne  profits  of  land  recovered  in  ejectment 
against  A.  lies  against  his  executor. 
Trespass— Bxecntors—Statnte.t— The  64  S  ch.  104,  Rev. 
Code,  is  an  extension  of  the  4th  Edw.  III.  ch.  7.  de 
bonis  asportatls. 

Lee  brought    trespass    to    recover   from 

Cooke    the    mesne    profits    of    a   tenement 

which    he    had    recovered     in     ejectment. 

After  the  issue    was   made  up,  Cooke  died ; 

at  a  subsequent    term,    his  executors 

332  appeared  by  attorney,  *and  the  cause 
was  continued.     And  at  the  term  next 

ensuing,  the  cause  was  directed  to  be  struck 
off  the  docket ;  the  court  thinking  the  action 


(a)  2  Vern.  280.  see  the  note  to  Chapman  v.  Turner, 
1  Vern.  267.— Reporter. 

^Trespass  for  Mesne  Profits— Bxecutors.—See  mono- 
graphic note  on  "Executors  and  Administrators'* 
appended  to  Rosser  v.  Depriest,  6  Gratt.  6. 

tTrespass -Executors— Statute.— 1  Rev.  Code  1819.  p. 
890,  sec.  6t,  which  declares  that  "actions  of  trespass 
may  be  maintained  by  or  against  executors  or  ad- 
ministrators for  any  goods  taken  or  carried  away  in 
the  lifetime  of  the  testator  or  intestate,'*  is  an  ex- 
tension of  the  statute,  4  Edw.  3,  ch.  7.  de  bonis  aspor- 
tatit,  so  as  to  embrace  actions  brought  against,  as 
well  as  by,  executors  and  administrators.  Boyles  v. 
Overby,  11  Oratt.  207.  citing  the  principal  case,  and 
Vaughan  v.  Wlnckler,  4  Munf .  186. 
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abated  by  the  death  of  the  orignial  defend- 
ant. A  supersedeas  was  obtained  from  the 
court  of  Appeals. 

The  authorities  which  were  relied  on  in 
argument,  are  so  fully  stated  in  the  note 
(1)  1  Saund.  216,  by  Williams,  that  I  shall 
only  refer  to  that  book. 

ROANK,  Judge.  The  court  is  of  opinion 
that  the  action  in  this  case  being  brought 
for  the  profits  of  the  appellant's  land,  con- 
verted by  the  testator  of  the  appellee  to  his 
own  use  in  his  life  time,  as  well  as  for  the 
trespass  by  which  the  property  was  so  con- 
verted; and  being  within  the  equity  of  the 
64th  section  of  the  statute  ch.  104,  1  Rev. 
390,  which  section  is  an  extension  of  the 
statute  of  4  Edw.  III.  ch.  7,  de  bonis  aspor- 
tatis,  to  embrace  actions  brought  against, 
as  well  as  those  brought  by  executors  and 
administrators;  the  said  action  so  far  at 
least  as  regards  the  profits,  did  not  die  with 
the  testator;  but  survived  against  his  exec- 
utors ;  and  there  is  error  in  the  judgment 
abating  the  action ;  the  judgment  is  there- 
fore reversed  with  costs,  and  the  cause  re- 
manded for  farther  proceedings. 
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*Demp8ey  v.  Lawrence. 

June.  1821. 


Chancery     Jarisdiction— Suits     for     Freedom.*— The 

chancery  as  well  as  the  common  law  courts  have 
jurisdiction  In  suits  of  paupers  for  freedom;  and 
will  on  a  case  proper  for  a  court  of  equity,  appoint 
counsel  to  prosecute  for  the  pauper  &c. 

Dempsey  was  born  the  slave  of  one  David 
Wallace,  and  descended  to  his  son  William. 
He  hired  himself  of  his  master  William 
Wallace,  and  having  accumulated  the  sum 
of  $100,  agreed  to  pay  it,  and  S200  more  at 
a  future  day  to  his  master,  provided  he  would 
emancipate  him.  The  proposal  was  ac- 
cepted. After  it  was  accepted,  Walace  in- 
sisted that  Dempsey  should  find  some  one 
to  be  surety,  for  the  payment  of  the  S200 ; 
one  Bacon  agreed  to  become  bound  for  the 
payment,  and  executed  his  bond  to  Wallace. 
In  this  state  of  things,  one  I^awrence  took 
the  place  of  Bacon,  agreed  to  pay  the  $200, 
and  Dempsey  was  to  be  bound  to  him  for 
it.  This  arrangement  was  made  in  concert 
between  Bacon,  Wallace,  and  I^awrence. 
Dempsey  paid  the  money  to  Lawrence  by 
instalments.  Lawrence  then  went  to  North 
Carolina,  and  promised  Dempsey  if  he 
would  go  with  him  he  would  emancipate 
him.  Dempsey  went  and  remained  two 
years :  returned  and  lived  on  a  piece  of  land 
abjoining  Lawrence,  always  acting  as  a 
free  man.  Lawrence  died,  and  his  widow 
claimed  Dempsey  as  a  slave.  The  bill 
prayed,  that  all  persons  be  injoined  from 
molesting  or  selling  the  plaintiff  as  a 
slave;  and  that  the  widow  of  Lawrence,  be 
decreed  to  execute    a  deed  of  emancipation. 

The  defendant    (the  widow  of  Lawrence) 
never   answered    the    bill,    and  Dempsey 's 


*Chaiicery  Jurisdiction- Suits  for  Freedom.— To  the 

point  that  chancery  as  well  as  common  law  courts 
have  jurisdiction  in  suits  of  paupers  for  freedom, 
the  principal  case  is  cited  in  Talbert  v.  Jenny,  6 
Rand.  160;  Dunn  v.  Amey.  1  Leigrh  471;  Nicholas  v. 
Burruss,  4  Leigrh  298:  Reid  v.  Blackstone,  14  Gratt. 
866;  foot-note  to  Peter  v.  Harsrrave,  5  Gratt.  12; 
/oot'fwte  to  Ellis  V.  Jenny,  2  Rob.  5©7.  The  principal 
case  is  also  cited  in  Sawney  v.  Carter,  6  Rand.  173; 
Manns  v.  Givens,  7  Leiffh  715. 


counsel   asked  a    final  decree.      Chancellor 
Nelson  was  willing*  to  continue  the  in- 

334  junction,  *until  Dempsey  could  assert 
his  freedom   in  a   refifular  manner,  in 

a  court  of  law ;  but  it  being  insisted  that 
he  should  make  a  final  decree,  he  dissolved 
the  injunction  and  dismissed  the  bill :  and 
an  appeal  was  taken. 

M.  Robinson  for  the  appellant ;  no  coun- 
sel  for  the  appellee. 

It  is  unnecessary  to  enquire  whether  a 
court  of  equity  would  or  would  not  enforce 
the  agreement  between  Dempsey  and  his 
master,  though  great  and  unusual  merit, 
and  money  besides  were  the  consideration. 
In  England,  such  a  contract  by  the  rules, 
of  the  common  law  would  have  insured  ta 
a  villain  his  freedom.  1  Inst.  Lib.  2  sect. 
204. 

It  is  sufficient  to  observe,  that  this  agree- 
ment was  soon  changed  into  another,  more 
effectual  in  law  for  Dempsey,  by  wliich 
Wallace  transferred  Dempsey  to  Bacon,  in 
trust,  to  be  emancipated  in  a  certain  event. 
After  this.  Bacon  having  the  legal  right  ta 
Dempsey  transferred  him  to  Lawrence  in 
trust,  also,  for  the  same  purpose. 

There  appears  to  have  been  no  writing  to- 
this  effect:  but  the  fact  appears,  by  oral 
evidence,  and  slaves  may,  like  other  chat- 
tels, be  transferred  by  delivery. 

But  admitting  that  there  had  been  na 
trust,  and  that  D.  had  been  absolutely  the 
slave  of  Lawrence,  Dempsey  is  neverthe- 
less entitled  to  freedom,  in  consequence  of 
being  brought  by  Lawrence  from  North- 
Carolina  to  Virginia,  contrary  to  the  act 
of  1792.  Vid.  Vir.  L.  Edition,  1803,  Vol.  I. 
p.  191,  sec.  36. (a) 

The  right  of  freedom,    prima    facie    ac- 
quired by   a  slave,  brought   into  this  state, 
contrary    to  the   act,  can  only  be  obviated, 
by   evidence   shewing,  that  the  oath,  pre- 
scribed by   it,  had   been  taken,  or  by 

335  circumstances     authorizing    a    *pre- 
sumption,  that  it  had.     Vid.  5  Munf. 

542.     Garnett  v.  Sam  and  Phillis. 

The  cause  was  certainly  in  a  situation 
enabling  and  requiring  the  court  belo^  to 
decide  the  only  important  point  in  it,  to 
wit,  Dempsey's  right  to  freedom. 

1st.  Because  the  only  adversary  right  was 
that  set  up  by  the  appellee. 

2dly.  Because,  if  any  other  right  existed, 
in  any  other  person  that  person  not  being- 
a  party  to  this  suit  would  not  be  bound  by 
a  decision    in  it. 

3dly.  Because,  in  suits  for  freedom, 
where  essential  justice  can  be  done,  the 
court  ought  not  to  adhere  to  strict  form.  2 
Cal.  350;  Pleasants  v.  Pleasants,  1  Hen.  & 
Munf.  134;  Hudgins  v.  Wrights. 

An  account,  as  prayed  for,  ought  to  have 
been  directed.  A  person,  illegally  holden 
as  a  slave,  ought,  upon  recovering*  his 
freedom,  to  recover  the  profits  of  his  labor. 
This  seems  to  be  a  legal  consequence. 

The  case  of  Pleasants  v.  Pleasants  does 
not  decide,  that  a  person,  held  as  a  slave 
shall  not  upon  recovering  his  freedom  re- 
cover the  profits  of  his  labor  while  so  de- 
tained.    It    only  decides,    that,    under   the 


(a)  This  ground  is  overruled  as  to  the  present 
case  by  the  authority  of  Murray  v.  M'Carty.  and 
Barnett  v.  Sam.    See  ante,  p.  288.— Eep. 


932 


OILMER 


MlI^T^BR  V,  M*LUKH. 


d36-d3d 


circumstances  of  that  case,  such  profits  were 
not   recoverable.* 

By  the  COURT.  The  court  of  Chancery 
had  jurisdiction  of  the  case,  and  might  have 
proceeded  to  a  final  decree,  after  the  proper 
preliminary  steps;  it  might  have  assigned 
counsel,  to  the  appellant,  and  have  con- 
formed to  the  other  provisions  of  the  act, 
prescribing  the  mode  of  conducting  suits 
for  freedom,  (b)  The  decree  is  therefore 
reversed,    and  the  cause  is  to  be  sent 

336  back  to  the  *Chancery   court   of  Wil- 
liamsburg,     with    directions    to    the 

•court,  to  appoint  counsel  for  the  appellant, 
and  to  proceed  to  a  final  decree  on  the 
merits. 

Overseers  of  the  Poor,  of   Richmond 
County  V.  Tayloe's  Adm'r.f 

June.  1821. 

Charitable  Donations— Trustees— Recovery.— A  char- 
ity for  the  benefit  of  the  poor  of  a  parish  given  in 
trust  to  the  minister  and  vestry:  when  there 
ceased  to  be  either,  was  vested  in  the  overseers  of 
the  poor  for  the  parish,  by  the  act  of  1805,  (a)  and 
they  may  recover  the  charity  in  equity. 

Same-Mode  of  Investment. -The  testator  leaving  the 
mode  of  investing  the  fund  to  the  discretion 
of  the  trustees,  a  court  of  equity  should  not  inter- 
fere by  directing  the  manner  of  investment. 

John  Tayloe,  by  a  will  recorded  in  July 
1779,  gave  a  charity  to  the  poor  of  Rich- 
mond county  in  these  words,  '*!  gave  to  the 
minister  and  vestry  of  the  parish  of  I^unen- 
burg,  and  their  successors  the  ministry  and 
vestry  of  the  said  parish,  5001.  sterling ;  in 
trust,  for  the  use  of  the  poorest  inhabitants 
of  the  said  parish,  being  honest  people;  to 
be  let  to  interest  on  good  land  security,  or 
otherwise,  so  laid  out,  that  the  interest  or 
better  profits  thereof,  be  distributed  with 
equity  and  justice  by  the  minister  and  ves- 
try aforesaid,  among  the  poor  aforesaid, 
every  year,  at  the  lower  church  of  the  said 
parish  on  restoration  day,  &c.,  this  legacy 
to  continue  for  ever."  The  trustees  con- 
tinued to  distribute  the  charity  until  the 
jrear  1799,  after  which  there  was  neither 
minister  nor  vestry  in  the  parish.  The 
bill  recited  the  several  acts  of  Assembly 
on     the    subject     of    the    Protestant 

337  'Episcopal   church,  and  relied  partic- 
ularly on  that  of    1805,  by    which   all 

•donations  for  charitable  purposes  made  to 
vestries  in  parishes  in  which  there  had 
ceased  to  be  vestries,  should  devolve  on  the 
overseers  of  the  poor  of  the  said  parishes ; 
and  should  be  managed  by  them  for  the 
objects  of  the  original  trust. 

The  Chancellor  on  bill  and  answers 
shewing*  this  case,  decreed  the  administra- 
tor de  bonis  non  of  Tayloe,  to  pay  5001. 
sterling  at  an  exchange  of  36  per  cent,  ad- 
vance, in  current  money,  with  interest  at  5 
per  cent,  from  the  29th  May  1799,  to  the 
plaintiffs:  and  directed  the  overseers,  to 
vest  it  in  stock  of  the  bank  of  the  U. 
States,  or  in  one  of  the  banks  of  Virginia, 
as  they  thought  best ;  and  to  apply  the  an- 
nual proceeds,  to  the  relief  of  the  poorest  in- 

♦The  Reporter  is  indebted  for  this  argument,  to 
the  counsel  who  delivered  it:  who  obligingly  drew 
it  up  as  it  is  now  printed.— Edition  1821. 

(b)  Ch.  184,  1  Rev.  Code. 

tSee  monographic  note  on  "Charities"  appended  to 
Kelly  V.  Love,  20  Qratt.  124. 

(a)  2  Rev.  288. 


habitants  of  the  parish, being  honest  people.* 
ROANE,  Judge.  The  decree  is  erroneous 
in  directing  the  appellees  to  vest  the  sum 
in  bank  stock,  instead  of  leaving  them  at 
liberty  to  let  it  out  on  good  landed  security, 
or  otherwise  at  their  discretion,  pursuant 
to  the  will  of  the  testator.  It  is  therefore 
reversed,  and  remanded  to  be  reformed  pur- 
suant to  these  principles;  with  costs  to  the 
appellees,  as  the  party  substantially  prevail- 
ing.   
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*Millerv.  M'Luer. 


October,  1820. 

Demurrert— AMiflrnIng  Special  Causes— Effect.— Assign- 
ing special  causes  for  demurrer  does  not  make  a 
demurrer  special,  which  is  in  its  nature  general. 

Samet— No  Joinder— Effect  In  Appellate  Court.t— Not 
adding  the  joinder  in  demurrer,  is  not  an  avail- 
able error  in  an  appellate  court,  after  argument, 
and  a  decision  on  the  demurrer  in  the  court 
below. 

Appeal  Bonds§  -Actions  on— Judicial  Errors— Practice 
of  Court  of  Appeals.— In  actions  on  appeal  bonds, 
this  court  will  not  consider  either  Judicial  errors, 
or  clerical  misprisions,  in  the  court  below,  oc- 
curring in  the  original  suit,  and  in  which  there 
has  been  an  acquiescence,  by  the  parties  not  aii- 
pealing  to  correct  them. 

Miller  brought  debt  against  Beverley-, 
M'Luer,  and  Hiort,  in  the  Superior  court 
of  law  for  Rockbridge  county,  on  a  super- 
sedeas bond,  given  by  them  jointly,  to  Mil- 
ler, for  the  successful  prosecution  of 
the  supersedeas  to  a  judgment,  given  in  the 
county  court  of  Rockbridge  &c.  with  the 
usual  condition  annexed. 

The  suit  abated  as  to  Beverley  and  Hiort, 
on  a  return  of  their  being   no  inhabitants. 

The  breach  assigned  was,  that  the  Supe- 
rior court  was  of  opinion  there  was  no  error 
in  the  judgment  of  the  county  court ;  and  on 
the  15th  April  1812  **adjudged"  that  it 
should  be  affirmed:  and  that  Miller  should 
recover  of  Beverley  his  damages,  at  10  per 
cent,  and  his  costs.  The  clerk  by  mistake 
omitted  to  record  the  judgment  as  to  the  10 
percent,  damages;  and  at  a  subsequent 
term  the  court  permitted  the  entry  to  be 
amended. 

At  the  September  term  1813,  the  defend- 
ant pleaded  that  he  had  not  broken  the  cov- 
enant: in  1816  the  defendant  had  leave  to 
withdraw  this  plea ;  he  then  craved  oyer  of 
the  appeal  bond,  and  of  the  record  of  the 
court  in  which  the  judgment  was  examined, 
pleaded  no  such  record,  and  demurred 
to  the  declaration.  There  were  five 
339  *causes  of  demurrer  specifically  as- 
signed: one  was,  that  the  Superior 
court  in  entering  judgment  on  the  super- 
sedeas, used  the  words  '* therefore  it  is  ad- 
judged,** instead  of  **therefore  it  is 
considered.*'  There  was  no  joinder  in 
demurrer.  The  court  nevertheless  proceeded 
to  give  judgment   on  the  demurrer,  against 

*This  like  many  other  cases  reported,  was  argued 
before  a  reporter  was  appointed,  and  no  notes  of 
the  arguments  were  taken.— Edition  1821. 

tDemurrer— See  monographic  note  on  "Demur- 
rers" appended  to  Com.  v.  Jackson.  2  Va.  Gas.  501. 

tSame— No  Joinder  —  Effect  In  Appellate  Court.— 
The  joinder  in  demurrer  not  being  added  is  not  an 
available  error  in  an  appellate  court  when  the  de- 
murrer has  been  argued  and  decided  on  its  merits 
below  without  objection  being  made.  Hart  v.  B.  & 
O.  R.  Co.,  6  W.  Va.  846;  Crump's  Case.  08  Va.  834,  23 
S.  E.  Rep.  760,  both  citing  the  principal  case  as  au- 
thority. 

S Appeal  Bonds.— On  this  subject,  see  monographic 
note  on  "Appeal  and  Error"  appended  to  Hill  v. 
Salem,  etc..  Turnpike  Co..  1  Rob.  263. 
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the  plaintiff;  who  appealed.* 

By  the  COURT. t  This  case  was  decided 
in  the  Superior  court,  on  a  demurrer  to  the 
declaration,  which  was  sustained.  Al- 
though causes  of  demurrer  were  assigned, 
yet  it  was,  in  fact,  and  in  its  nature,  a  gen- 
eral demurrer.  The  declaration,  which  was 
on  an  appeal  bond,  set  out  the  condition,  the 
judgment  of  afBrmance,  with  ten  per  cent, 
damages ;  and  makes  prof ert  of  the  bond. 
It  goes  on  further  to  state,  that  though  the 
judgment  of  afiQrmance  gave  ten  per  cent, 
damages,  according  to  law,  yet  the  clerk, 
omitted,  by  mistake,  to  enter  up  the  judg- 
ment accordingly :  and  that  this  omission 
was  afterwards  corrected  by  the  court. 
Oyer  was  craved  and  granted  of  this  record ; 
and  of  course  it  became  a  part  of  the  decla- 
ration :  and  the  question  on  the  demurrer 
was,  whether  the  plaintiff  could  sustain 
his  action,  on  such  amended  judgment? 

Considering  it  a  general  demurrer,  there- 
fore, it  was  properly  received.  Another  ob- 
jection, however,  was  taken,  that  there  was 
no  joinder  in  demurrer.  This  objection 
comes  too  late.  The  demurrer  was  argued 
by  both  parties,  and  the  reason  of  amend- 
ing this  defect  is  at  least  as  strong,  if  not 
stronfifer,  than  in  the  case  of  the  want  of 
a  similiter  to  a  plea.  By  amending  in  that 
case  it  is  said,  **the  court  only  make  that 
right,  which  the  defendant  himself  under- 
stood   to    be     so,     by      going      down      to 

trial." 
340  *As  to  the  merits.  Objections  are 
taken  as  to  want  of  technical  form  in 
the  original  judgment  of  afQrmance :  the 
word,  ** adjudged,"  instead  of  the  word, 
'^considered"  by  the  court,  is  objected  to. 
So  too  as  to  the  form  of  the  amending 
judgment.  That  judgment  is  also  obiected 
to  as  a  nullity,  because  the  error  complained 
of  was  not  a  clerical  error,  amendable  on 
motion,  as  the  judge  decided;  but  an  error 
which  could  only  be  corrected  in  an  appel- 
late court.  I  am  not  prepared  to  say 
whether  either  of  these  objections  would 
have  availed  Beverley,  who  was  the  surety 
to  those  proceedings,  and  the  principal  in 
the  appeal  bond  in  this  case,  had  those 
proceedings  been  brought  before  us  for  cor- 
rection ;  but  I  have  no  hesitation  in  saying, 
that  we  cannot  reverse  or  nullify  them  in 
this  suit. 

Until  reversed  by  proper  authority,  the 
Superior  court  of  law,  and  this  court  when 
revising  its  judgment,  must  consider  those 
proceedings  as  regular,  and  as  obligatory 
on  the  parties,  as  if  they  had  been  affirmed 
in  this  court.  Had  they  been  so  affirmed, 
the  amending  judgment  would  have  rela- 
tion to,  and  be  in  law  considered  as  part  of 
the  original  judgment  of  affirmance;  and 
the  plaintiff  consequently  entitled  to  main- 
tain his  action. 

For  these  reasons  I  think  the  Superior 
court  of  law  erred,  in  sustaining  the  demur- 
rer in  this  case,  which  ought  to  have  been 
overruled.  That  judgment  must,  therefore 
be  reversed  with  costs ;  the  demurrer  over- 
ruled, and  the  cause  remanded  for  further 
proceedings  to  be  had. 


•The  Reporter  not  bein?  present  at  tbe  arg-nment 
cannot  unfortunately  ffive  even  a  sketch  of  the 
course  it  took.— Edition  1821. 

tCABEix  absent. 


341  *Austin's  Ex'or  v.  Jones. 

June.  1821. 

Detinue— Death  of  Slave  after  5ult  Broarht-Jiadc- 
ment*— In  detinue,  the  Jury  havlnir  found  for  the 
plaintiff  the  slave  mentioned  &c.:  but  that  she 
had  died  since  the  suit  was  broucrhu  the  court 
must  nevertheless  give  Judsrment  for  tbe  slave  or 
for  her  value:  the  death  not  bein^r  put  in  issue  by- 
plea  puis  darrein  continuance. 

Austin's  executor  brought  detinue  against 
Jones,  for  several  negro  slaves  by  name, 
and  of  specified  value ;  among  them  was  one 
called  Beck;  the  defendant  pleaded  non  det- 
inet.  There  was  a  verdict  for  the  plain- 
tiff; but  the  jury  found  also,  that  Beck  who 
was  included  in  the  first  part  of  the  verdict* 
died  after  suit  brought  and  no  damages, 
were  given.  The  court  gave  judgment  for 
all  the  slaves  but  Beck;  of  her,  no  mention 
was  made  in  the  judgment.  The  plaintiff 
appealed. 

Daniel,  for  the  appellant. 

The  fact  and  legality  of  the  detention  con- 
stitute the  essence  of  this  action.  If  the 
defendant  wrongfully  withhold  the  property 
when  the  action  is  brought,  nothing  will  dis- 
charge him  from  the  necessity  of  delivering 
it,  or  the  alternative  value.  The  death  of 
the  slave  dispensed  with  the  delivery  of 
the  specific  thing,  because  it  had  become 
impossible;  but  surely  not  with  paying  the 
value,  which  was  as  practicable  as  before; 
and  which  the  defendant  made  himself  lia- 
ble to  do  by  the  unlawful  detention. 

If  A.  take  goods  of  C,  and  B.    take  them 

of  A.,  C.    shall    have    his    action    against 

either  at  his   election ;    because   both    have 

damnified  C.  by  the  taking,  (a)  Also, 

342  *in  detinue  for  charters,  if  it  be  found 
that    the    defendant    has    burnt    the 

charters,  judgment  shall  not  be  given  for 
the  charters,  because  they  cannot  be  deliv- 
ered, but  for  the  value  of  the  land,  (b)  In 
the  first  case  cited,  the  party  lost  the  power 
of  delivery  involuntarily;  and  in  the  sec- 
ond, the  destruction  of  the  property,  is  no 
excuse  for  not  paying  the  alternative  value. 
The  case  before  us  is  the  stronger,  from  its 
being  that  of  an  executor;  who  is  required 
to  have  the  property  of  the  testator  ap- 
praised, and  to  sell  or  distribute  it  accord- 
ing to  the  condition  of  the  estate :  he  could 
do  no  one  of  these  things  while  the  prop- 
erty was  detained  in  tbe  possession  of  an- 
other: and  he  who  wrongfully  detains^ 
must  take  all  the  consequences  of  his  ille- 
gal act. 

Stevenson,  contra.  The  position  of  the 
counsel  as  to  burnt  charters  is  not  law ;  and 
it  is  said  in  Rolle,  to  whom  we  are  referred 
for  its  support,  that  the  contrary  was  ruled 


«Detlnue~ Death  off  Property  after  Suit  Bronrtat— 
Judgrment.— In  an  action  of  detinue,  where  the  sole 
plea  Interposed  is  non  detinet,  and  the  property  sued 
for  dies  during  the  pendency  of  the  suit  without 
fault  of  the  defendant,  the  plaintiff  may  recover 
the  alternate  value  of  the  property,  unless  the  mat- 
ter isbrouGTht  to  the  attention  of  the  court  by  a 
plea  of  i)ut>  6farr«tn  continuance.  Arthur  v.  Inffels. 
84  W.  Va.  639.  12  S.  £.  Rep.  872,  citing,  amonff  others, 
the  principal  case. 

The  principal  case  was  also  cited  In  Cloud  v.  Cat- 
lett.  4  LeifiTh  472;  Brufifh  v.  Shanks,  5  Lelffh  601: 
Catlettv.  Russell,  6  Leiffh  868.  364:  Martin  v.  Martin. 
12  LeifiTh  .502.  507.  See  Grenerally.  monographic  note 
on  "Detinue  and  Replevin"  appended  to  Hunt  v. 
Martin,  8  Gratt.  678. 

(a)  1  Sid.  488:  Bac.  abr.  "Detinue"  A. 

(b)  Bac.  abr.  "Detinue"  B. ;    Rol.  abr.  607. 
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17  Edw.  III.  45,  b.(c)  But  if  it  were  law, 
it  would  be  inapplicable  to  this  case,  be- 
cause detinue  for  charters  is  a  mixed  ac- 
tion, savouring  of  the  real,  and  in  such 
cases,  there  must  be  damages  found 
where  the  charters  are  lost;(d)  but  not  in 
this  form  of  action;  in  trespass  for  burnt 
deeds,  damages  may  be  recovered,  while 
in  detinue  there  can  be  no  recovery  but  of 
the  specific  thing,  (e) 

There  could  not  be  judgment  for  the  dead 
slave  on  the  general  principles  of  the  ac- 
tion. The  distinction  between  detinue  and 
trover,  is,  that  the  foundation  of  detinue 
is  to  recover  the  thing  individuo,  and  the 
gist  of  the  action  is  the  detainer :  trover  is 
for  the  conversion,  or  destruction  of  the 
thing;  if  detinue    can    be    sustained 

343  *where  there    is    a   destruction    after 
suit  brought,  why  not  where    there  is 

one  before  suit?  and  then  the  action  will 
be  superseded  by  trover  and  trespass.  In 
detinue,  the  value  must  be  assessed  at  the 
time  of  trial,  (f)  not  when  the  suit  is 
brought ;  but  at  the  time  of  this  trial  the 
slave  was  dead ;  and  was  consequently  of 
no  value. 

If  it  be  said  that  the  slave  might  have 
come  to  her  death  by  the  misconduct  of  the 
defendant,  the  answer  is,  that  he  would  in 
that  case  be  answerable  in  another  form  of 
action.  That  there  may  be  verdict  and 
judgment  for  property  which  accidentally 
perished  after  suit  brought,  is  rendered  more 
questionable  by  the  fact  that  there  never 
was  a  pretence  to  such  a  right  before  this 
case,  numerous  as  the  actions  of  detinue 
have  been  in  Virginia. 

COALTER,  Judge.*  The  appellant 
brought  an  action  of  detinue,  in  the  Supe- 
rior court  of  law  for  Hanover  county, 
against  the  appellee,  for  a  negro  woman 
slave,  named  Beck,  of  the  value  of  $400,  and 
for  her  two  sons,  Paul,  of  the  value  of  $400, 
and  John  of  the  value  of  $300. —The  Jury 
found  for  the  plaintiff  the  negro  Beck,  of 
the  value  of  S47S,  Paul  of  the  value  of  $375, 
and  John  of  the  value  of  $300.  They  then 
proceed  in  these  words :  ^  ^  We  further  find  the 
said  negro  woman  Beck,  has  departed  this 
life,  since  the  institution  of  this  suit,  to 
wit,  during  the  present  year."  They  do 
not  find  any  damages  fur  the  detention  of 
either  of  the  slaves. 

The  court  gave  a  judgment  in  the  usual 
form,  for  the  negroes  Paul  and  John,  at  the 
bottom  of  which  judgment  is  this  entry : 
**No  judgment  being  given  for  the  negro 
woman  named  Beck  in  the  declaration  men- 
tioned, or  her  value,  the  Jury  having  found 
in  their  said  verdict  that  she  has  departed 
this  life,  since  the  institution  of  this  suit, 
to  wit,  during  the  present  year."  To  this 
judgment  a  supersedeas  was  awarded. 

344  *I,    at    first,    was  inclined  to  be  of 
opinion,  that  the  Jury   had  a  right  to 

find  the  slave  Beck  for  the  plaintiff;  and  to 
fix  a  nominal  value  at  least ;  and  although 
they  had  fixed  a  real  value  in  their  verdict, 
yet  there  being  no   motion    for  a  new  trial, 


(c)  2  Rol.  abr.  607. 

(d)  B  Comyns  dl^r.  666;   Saville  29;   Vlners  abr. 
"Detinue." 

(e)  Brook's  abr.  "Chartres  de  terre." 

(f)  1  Hen.  &  M.  54. 
*Cabell  absent. 


on  the  ground  that  the  value  was  too  high, 
this  court  might  presume  it  was  well  ascer- 
tained, because  the  defendant  may  have 
sold  her  for  $475 ;  although  dead,  she  might 
be  considered,  as  between  these  parties,  to 
be  of  that  value,  and  consequently  that  the 
court  could  give  judgment  for  her,  so  that 
the  plaintiff  might  recover  her  value  so 
ascertained.  Had  I  been  confirmed  in  this 
opinion,  then  I  should  have  been  for  revers- 
ing the  judgment;  and  would  either  have 
concurred  in  entering  a  judgment  for  Beck, 
of  the  value  fixed  by  the  Jury,  or  I  would 
have  sent  the  cause  back,  with  liberty  to 
the  appellee  to  move  the  court  for  a  new 
trial,  in  order  that  it  might  be  seen  whetber 
there  was  any  such  reason,  as  above  sup- 
posed, for  valuing  a  dead  slave  at  $475.  If 
I  could  have  so  sent  it  back,  justice  I  think 
would  have  required  me  to  do  so ;  not  only 
because  this  is  a  new  case,  unsettled  by 
any  of  the  courts ;  but  because  the  Jury,  in 
the  first  part  of  the  verdict,  having  found 
this  slave  for  the  plaintiff  as  though  she 
was  alive,  may  have  thought  it  was  their 
duty  to  value  her,  as  if  alive;  and  I  think 
it  but  right  to  presume,  that  no  such  rea- 
son, as  above  supposed,  for  assessing  the 
value  even  higher  than  that  laid  in  the  dec- 
laration existed,  because  the  court  refuse 
to  give  judgment  for  that  value,  or  to  say 
any  thing  in  relation  to  it  which  could  in- 
duce such  a  supposition. 

I  had  at  first  doubted,  whether  it  was  not 
error  for  the  Jury  to  find  a  greater  value 
than  that  laid  in  the  declaration ;  but  I  find 
it  otherwise  settled  in  Bigger's  adm'r  v. 
Alderson,(g)  in  which  case  the  court  also 
expressly  says,  the  value  is  to  be  fixed 
at  the  time  of  the  verdict.  Why? 
345  ^because  the  value  may  have  in- 
creased, even  beyond  the  plaintiff's 
own  estimate  when  he  sued;  in  fact  the 
court  there  say,  it  is  not  important  that  the 
value  should  be  laid  in  the  declaration  (I 
presume  this  is  intended  after  verdict)  be- 
cause the  Jury  are  to  fix  the  real  value  at 
the  time  of  the  verdict.  But  if  they  are  to 
give  the  plaintiff  the  increased  value  at 
that  time,  they  cannot  take  an  anterior  date, 
so  as  to  fix  a  greater  value  on  the  defend- 
ant, when  he  cannot  go  back  to  an  anterior 
date  so  as  to  establish  a  less  value.  On 
further  reflection  and  consideration  how- 
ever, I  have  come  to  the  conclusion,  that  in 
the  case  of  the  death  or  destruction  of  the 
property,  there  can  be  no  verdict  or  judg- 
ment for  the  specific  thing;  but  that  the 
regular  course  would  be,  for  the  Jury,  in  re- 
sponding to  the  whole  issue,  to  find  prop- 
erty in  the  plaintiff,  and  damages,  if  any, 
for  the  detention,  and  the  death  or  destruc- 
tion of  the  property,  since  the  suit,  in  or- 
der to  shew  why  the  value  was  not  assessed ; 
and  the  judgment  will  be  for  those  damages 
only,  and  the  costs.  If  great  protest  had 
been  received  either  by  a  sale,  great  hires, 
or  otherwise,  by  the  defendant,  I  incline  to 
think  the  Jury  might  give  damages  for 
the  detention,  according  to  what  the  defend- 
ant had  actually  received ;  but  as  to  the 
value,  the  time  of  ascertaining  it,  is  cor-* 
rectly  laid  down  in  the  case  in  this  court 
above   referred  to;  and  that  nothing  could 


(ff)  1  H.  &  M.  54. 
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justify  finding  any  value  as  to  property  dead 
or  destroyed  by  act  of  God.  Even  in  case 
of  destruction  by  act  of  the  party,  the  Jury 
can  only  give  redress  by  way  of  damages 
for  detention,  or  privation  of  property;  for 
they  cannot  say  that  property  dead  or  de- 
stroyed is  of  any  value. 

Suppose  the  slave  had  died  five  years  be- 
fore the  verdict  found,  the  suit  having  de- 
pended a  long  time,  and  the  Jury  were 
asked  to  assess  hires,  or  damages,  for  the 
detention  to  the  date  of  the  verdict.  Could 
not    the  defendant  shew  that  no  such 

346  hires  had  been  received ;  for  that  *the 
negro    was  dead?    But   say   she  was 

aot  dead,  but  that  five  years  before  the 
verdict  she  had,  by  the  visitation  of  God, 
become,  and  had  remained  ever  since  a 
confirmed  maniac,  and  a  perpetual  expense ; 
would  full  hires  according  to  her  anterior 
value  be  given,  down  to  the  date  of  the 
verdict?  Could  he  not  shew  this  also  as 
to  her  value?  or  must  the  Jury  find  her 
value  as  before  that  visitation?  We  are 
not  at  libert3^  nor  are  the  Jury,  to  speculate 
on  the  chances  that  she  would  not  have 
died,  or  been  thus  visited,  had  she  not 
been  detained  from  the  plaintiff,  or  that 
he  might  have  sold  her  and  laid  his  money 
out  in  other  slaves,  or  lottery  tickets,  and 
thereby  gained  great  profits.  The  whole 
injury  which  the  law  supposes  the  party  to 
have  sustained,  down  to  the  verdict,  is  the 
reasonable  profits  to  that  time :  he  is  to  be 
retributed  that  far,  by  way  of  damages  for 
detention,  and  to  recover  back  the  property 
or  its  value  at  that  time;  if  the  slave  has 
grown  up  and  become  very  valuable  at  that 
time,  then  farther  to  detain,  is  doing  an 
injury  to  that  amount;  and  if  the  property 
is  not  delivered  up,  the  party  is  retributed 
for  that  value  or  injury  by  the  judgment ; 
if  she  has  become  old  and  infirm,  her  hires 
have  been  diminishing  from  year  to  year, 
and  her  value  now  is  $10,  though  it  was  an 
hundred  when  the  suit  was  brought.  Their 
hires  down  to  the  verdict  retribute  the  party 
for  the  injury  of  detention,  and  the  slave 
or  her  then  value  compensates  the  whole 
injury.  This  is  the  injury  complained  of. 
The  slave  or  her  value  is  asked  in  the  dec- 
laration and  given  by  the  judgment,  and 
damages  for  the  detention  are  also  to  be 
settled  at  the  trial.  The  plea  puts  these 
matters  as  well  as  the  title  of  the  plaintiff 
in  issue.  If  the  title  only  is  found  for  him 
the  verdict  is  not  sufficient  to  authorise  a 
judgment  in  the  case,  unless  it  also  ap- 
pears by  the  verdict  that  the  value  could  not 
be  assessed.  It  is  as  necessary  so  to  as- 
sess the  value,  and  damages  for  detention, 
as  to  assess  damages  in  assumpsit,  where 
the  plea    of   non  assumpsit  denies  as 

347  well  *the   whole  debt,  as  the  particu- 
lar amount  or  damages  claimed.     The 

value  and  damages  are  equally  within  the 
issue  in  this  case ;  and  evidence  is  as  nec- 
essary to  ascertain  them  to  the  Jury,  as  to 
prove  the  same  due  in  assumpsit ;  and  the 
defendant  is  equally  entitled  to  shew  that 
they  are  less  than  claimed,  in  this 
case  as  in  that.  The  plaintiff  proves 
the  value  of  the  slave,  or  the  value 
of  her  labour  at  one  time;  does  this 
preclude  the  defendant  from  shewing 
-he  was  not   worth  so  much  at    that   time? 


Surely  not.  Will  he  be  denied  the  right  of 
proving  that  she  was  worth  less  at  a  subse- 
quent time,  and  before  the  verdict?  Surely 
not :  unless  the  plaintiff  has  the  privilege 
of  fixing  the  time  when  she  shall  be  valued : 
but  the  law  correctly  fixes  that  time  at  the 
date  of  the  verdict.  Suppose  she  had  not 
been  dead  at  the  time  of  the  verdict,  but 
both  her  arms  had  been  amputated,  could 
not  the  defendant  give  this  in  evidence  on 
the  enquiry  as  to  her  value? 

But  it  may  be  said,  the  jury  cannot  find 
that  she  is  dead,  for  if  so  they  could  give 
no  value,  and  this  would  be  to  abate  the 
suit;  for  if  a  plaintiff  was  to  sue  for  a 
slave,  and  state  in  his  declaration  that  she 
was  dead,  a  demurrer  would  lie.  Admit  the 
last  proposition  to  be  true,  yet  the  death  of 
the  slave  after  the  suit  could  not  be  pleaded 
in  abatement  or  bar,  any  more  than  payment 
of  an  account  of  any  part  of  it,  after  an  ac- 
tion of  assumpsit  brought,  or  the  delivery  of 
property  after  detinue.  The  plaintiff  will 
recover  his  costs,  and  also  any  damages  the 
jury  may  assess,  and  such  matter  will  come 
out  on  the  general  issue,  which  general  issue 
involves,  as  before  said,  the  just  retribution 
to  which  the  plaintiff  is  then  entitled,  under 
the  claim  in  his  declaration.  But  the  ver- 
dict is  for  Beck,  of  the  value  of  $475.  If 
this  value  has  been  ascertained,  as  the  law 
says  it  should  be,  at  the  time  of  the  verdict, 
on  what  principle  could  the  jury  find  that 
though  she  was  dead,  she  was  worth 
348  that  *sum?  Is  not  such  verdict  upon 
its  face  manifestly  repugnant  and 
void? 

The  action  of  detinue  is  little  used  in 
England,  and  we  must  be  governed  by 
general  principles,  and  by  analogy  to  the 
redress  given  for  similar  injuries;  and  also 
by  considering  the  rights  of  the  defendant 
after  judgment  in  this  particular  action. 

It  is  laid  down  in  one  case,  that  in  det- 
inue for  charters,  if  the  issue  be  upon  the 
detinue,  and  it  be  found  that  the  defendant 
hath  burnt  the  charters;  the  judgment  shall 
not  be  for  the  charters,  for  it  appears  he 
cannot  have  them,  but  he  shall  recover  the 
value  of  the  land  in  damages. (h)  But  the 
jury  found  the  non-existence  of  the  thing 
sued  for.  Regularly  the  judgment  must  be 
for  the  thing  sued  for,  if  to  be  had ;  if  not 
for  the  value ;  but  as  the  verdict  shewed  the 
thing  was  not  in  existence,  though  by  the 
act  of  the  party  which  might  have  done  in- 
jury to  the  value  of  the  land,  yet  no  judg- 
ment could  be  entered  for  it ;  the  law  will 
not  do  a  vain  thing.  Here  also,  and  that 
too  by  the  act  of  God  which  prejudices  no 
man,  the  thing  no  longer  exists,  and  yet  T 
am  asked  to  enter  judgment  for  it. 

But  the  defendant  has  a  right  to  deliver 
the  property,  and  is  not  bound  to  pay  the 
value,  (i)  If  then,  we  have  a  right  to  en- 
ter a  judgment  for  a  dead  negro,  he  must 
have  a  right  to  deliver  the  corpse,  otherwise 
he  is  deprived  of  the  power  thus  to  dis- 
charge himself.  Surely  he  could  not  de- 
liver the  corpse ;  and  yet  that  is  the  thing 
for  which  we  must  give  judgment  on  this 
verdict.  We  cannot  expunge  that  part  of 
the  verdict,  though  we  may  set  it    aside  as 


(h)  Rol.  ab.  607;  Ba.  ab.  tiUe  "Dettnue,"  letter  B. 
(i)  1st  Mor^r.  Vad.  Mecum.  416;  Kelw.  646. 
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repugnant,  and  grant  a  new  trial.  But 
trover  will  lie,  although  the  property  be 
dead,  because  the  time  of  the  conversion 
gives  the  date  to  which  the  action  relates; 
and  the  very  conversion  may  cause  the 

349  *death  of    the   property,  (k)     The    re- 
covery in   that  action   amounts   to    a 

sale  of  the  property  at  the  time  of  the  con- 
version, and  vests  the  property  in  the  de- 
fendant, (1)  from  that  time,  so  that  if  he 
has  sold  it  even  pending  the  suit,  or  before, 
and  the  plaintiff  never  gets  his  damages, 
he  cannot  bring  detinue  against  the  pur- 
chaser. But  in  case  of  detinue,  the  property 
is  never  transferred,  until  the  alternative 
value  is  received.  It  continues  the  property 
of  the  plaintiff  at  the  time,  and  after  judg- 
ment, and  therefore,  in  this  case,  if  we  can 
suppose  property  in  a  dead  slave,  she  was  the 
plaintiff's  property  at  and  after  the  judg- 
ment. She  was  certainly  his  property  when 
she  died.  How  then  can  she  have  died  the 
property  of  the  defendant?  If  she  died  the 
plaintiff's  property  can  the  defendant  be 
compelled  to  pay  for  her,  as  though  she  were 
in  full  life,  and  thereby  acquire  title  to 
her?  Will  the  law  compel  him  to  purchase 
a  dead  slave  at  475,  when  it  will  not  com- 
pel him  to  purchase  her,  at  that  price,  if 
alive,  but  would  allow  him  to  continue  the 
property  still  in  the  plaintiff  by  delivering 
her  to  him? 

So  too  in  trover,  if  the  conversion  con- 
sists altogether  in  a  refusal  to  deliver  on 
demand,  and  the  thing  is  then  dead,  or  had 
been  forcibly  taken  away  from  the  defend- 
ant, no  action  will  lie.  (m)  And  even  in 
trover,  the  party  may  discharge  himself  by 
the  delivery  of  the  property,  and  damages 
will  be  assessed  accordingly ;  but  this  must 
be  done  at,  or  before  trial,  and  by  the  as- 
sent of  the  court ;  if  he  cannot  do  this,  he 
must  stand  to  the  loss,  as  the  conver- 
sion is  the  gist  of  the  action,  (n) 

The  most  I  could  do  in  this  case,  would 
be  to  set  aside  the  verdict  as  imperfect  and 
repugnant  on  its  face,  because  it  assesses 
a  high  value  for  a  slave  who  is  found  to  be 
dead :  with  instruction  to  the  court  to  direct 
the  jury,  that  if  they  find  property  in 

350  the  plaintiff,   but  that   *the   slave   is 
dead,    they    must   find    this  last  fact 

specially,  and  in  that  case,  only  find  such 
damages  for  the  detention,  as  the  plain- 
tiff may  be  entitled  to,  according  to  the 
evidence. 

BROOKE,  Judge.  The  question,  in  this 
case  is,  whether  the  finding  of  the  Jury, 
that  the  slave  Beck  died  after  the  institu- 
tion of  the  suit,  is  to  deprive  the  plaintiff 
of  hip  judgment  for  her  value.  A  correct 
decision  of  it  will  depend  on  an  accurate 
view  of  the  nature  of  the  action,  and  the 
pleadings.  The  object  of  the  action  of  det- 
inue, is,  to  recover  the  specific  property 
detained,  or  its  value,  and  damages  for  de- 
tention ;  it  is  like  trover,  an  entire  action ; 
judgment  for  the  defendant  is  a  good 
bar,  in  an  action  of  trover,  for  the 
same  thing.  So,  a  judgment  in  tro- 
ver gives  the  property  to  the  defendant, 
and    is  a    bar    to    an    action   of    detinue. 


(It)  Ba.  abr.  Trover,  D.  E. 
(1)  lb.  A.  Str.  1078. 
(m)  Ba.  abr.  Trover.  B.  G.  8. 
(n)  Esp.  N.  P.  698. 


It  is  not  denied,  that  the  destruction  of  the 
property,  before  trial,  is  no  defence  in  the 
latter  action ;  in  that  action,  the  question 
is,  to  whom  did  the  property  belong  at  the 
time  of  the  conversion?  and  its  object  is,  to 
recover  the  value  thereof  in  damages.  The 
action  of  detinue  is  only  a  broader  action  ; 
substantially,  it  is  the  same,  with  the  ad- 
dition, that  the  specific  property  may  be 
recovered,  if  to  be  had,  and  if  not,  the  alter- 
native value  and  damages  for  detention. 

The  alternative  is  given,  to  meet  the  ac- 
cidents that  may  happen  to  the  property ; 
which,  in  trover  would  be  an  unavailing  de- 
fence. The  latter,  in  £^ngland,  is  most 
frequently  resorted  to,  because  of  the.  wager 
of  law,  which  would  defeat  the  action  of 
detinue.  Under  our  law,  that  objec- 
tion to  the  action  of  detinue  does  not 
apply ;  and  it  is  a  valuable  remedy,  partic- 
ularly in  relation  to  property  in  slaves ;  and 
would  be  abandoned,  if  the  destruction  of 
the  property  was  to  defeat  it :  the  action  of 
trover  would  be  preferred. 

351  *According  to  the  form  of  the  action 
of  detinue,  also,  it  cannot  be  main- 
tained for  the  hire  of  the  property,  and 
damages  for  its  detention  only.  In  both 
actions  the  value  of  the  property  must  be 
recovered  or  nothing :  so  that  in  this  case 
if  the  death  of  the  slave  is  to  avail,  the 
judgment  must  be  for  the  defendant  as  to 
her.  No  example  can  be  shewn,  of  a  judg- 
ment in  detinue,  for  a  personal  chattel,  in 
which  value  is  omitted.  The  case  from 
RoUe  of  charters,  has  very  little  applica- 
tion. The  action  for  charters  is  a  mixed 
action ;  it  partakes  of  the  realty,  there  may 
be  summons  and  severance.  In  detinue  for 
a  chattel  a  capias  lieth ;  not  so  for  charters. 
(o)  But  even  in  that  case,  the  judgment 
was  for  the  value  of  the  thing,  which  was 
substantially  the  object  of  the  suit.  In 
the  absence  of  all  direct  precedent,  there- 
fore, I  infer,  even  from  that  case,  that  no 
judgment  can  be  rendered  in  detinue,  omit- 
ting the  value  of  the  property  in  contro- 
versy. An  omission,  to  find  the  value  of 
the  slave  Beck,  in  this  case,  by  the  Jury, 
would  have  rendered  the  verdict  imperfect, 
and  no  judgment  could  have  been  given  on 
it,  for  hire  and  damages  only. 

The  finding  then  by  the  Jury,  that  the 
slave  Beck  was  dead,  was  irrelevant  to  the 
issue;  otherwise,  a  verdict  for  hire  and 
detention  of  the  property,  would  be  a  per- 
fect verdict,  on  the  principle,  that  whatever 
a  Jury  may  find  on  a  special  verdict,  they 
will  be  presumed  to  have  found  in  a  gen- 
eral verdict,  if  that  verdict  is  questioned. 
So  much  for  the  nature  of  the  action. 

The  pleadings,  generally,  are  the  best 
tests  of  the  law.  The  plea  of  non  detinet 
traverses  the  allegations  in  the  declaration, 
and  puts  it  upon  the  plain  tiff  to  prove  them. 
As  to  the  possession  in  the  defendant,  that 
need  only  be  proved,  either  at  the  suing  out 
of  the  writ,  or  at  some  time  before.  In  the 
case  of  Burnley  v.  Lambert (p)  that  was 
the  decision  of  this  court.     That  deci- 

352  sion  excludes  *any  other  period ;  it  is 
not    incumbent    on    the    plaintiff    to 

prove  possession  in  the    defendant    at    any 


(o)  Co.  Lit.  286. 
(p)  1  Wash.  808. 
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after  period;  having  proved  properly  in 
himself,  and  possession  in  the  defendant  at 
or  before  suing  out  his  writ,  and  value,  the 
proof  of  the  plaintiff  is  complete :  and  it 
follows,  that  any  negative  proof  by  the  de- 
fendant as  to  the  possession  after  the  writ, 
would  be  improper. 

But  it  is  contended,  that  proof  of  the 
death  of  the  slave  relates  to  the  value,  and 
not  to  the  possession.  Is  it  correct  to  say, 
that  proof  of  the  non-existence  of  the  thing 
IS  proof  of  its  value?  Value  is  a  question 
of  plus  or  minus.  The  inquiry  pre-supposes 
the  existence  of  the  property,  and  possession 
in  the  defendant.  It  goes  to  shew,  that  he 
was  not  in  the  possession  of  the  slave  Beck, 
at  the  time  of  the  trial;  that  is,  that  he  was 
not  in  a  condition  to  deliver  her  to  the 
plaintiff,  which  is  interdicted  by  the  deci- 
sion before  referred  to.  The  plea  relates 
to  the  time  of  suing  out  the  writ,  or  to  some 
previous  period  as  regards  the  possession, 
and  not  to  a  time  subsequent,  according  to 
that  decision. 

Proof  therefore,  that  the  defendant  had 
lost  the  possession,  by  death,  or  otherwise, 
at  a  later  period,  was  irrelevant  to  the 
issue;  and  the  Jury  having  found  the  fact, 
that  finding  is  mere  surplusage :  the  rule 
being  that  utile  per  inutile  non  vitiatur. 
For  these  reasons  I  think  the  judgment  er- 
roneous; that  it  ought  to  be  reversed,  and 
that  judgment  should  be  rendered  for  the 
value  of  the  slave  who  died  after  the  action 
was  commenced. 

ROANE,  Judge.  This  was  an  action  of 
detinue,  brought  by  the  appellant,  in  the 
Superior  court,  to  recover  three  negroes, 
stated  to  be  of  separate  and  specified  values. 
Among  them  is  the  negro  Beck,  stated  in 
the  declaration  to  be  of  the  value  of  $400. 
The  damages  are  laid  at  $1200.  Issue  was 
joined  on  the  plea  of  non  detinet.  In  Sep- 
tember 1817,  the  Jury  found  '  *for  the  plain- 
tiff, the  negro  Beck,  of  the  value  of 
353  $475,"  and  the  two  other  *negroes,  at 
specified  values,  but  find  no  damages. 
They  further  find,  that  the  negro  Beck  died 
**since  the  institution  of  this  suit,"  to  wit, 
during  the  present  year.  The  judgment 
in  the  Superior  court  was,  that  the  plain- 
tiff recover  the  other  two  negroes,  of  the 
values  respectively  found,  if  to  be  had,  and 
if  not,  their  respective  values ;  no  judgment 
being  given  for  Beck  or  her  value,  the  Jury 
having  found,  that  she  died  since  the  insti- 
tution of  the  suit,  in  the  present  year. 

From  this  judgment  the  appellant  ob- 
tained a  supersedeas,  to  this  court,  and  the 
question  now  is,  whether  the  judgment 
aforesaid,  as  it  omits  to  give  a  judgment  for 
the  negro  Beck,  be  correct  or  not.  That 
judgment  as  to  her,  can  only  be  justified, 
by  taking  the  date  of  the  finding,  and  not 
that  of  the  institution  of  the  suit  as  the 
criterion,  as  well  in  relation  to  the  right, 
or  property  itself,  as  to  settling  its  alter- 
native value. 

This  question  is  to  be  decided,  as  upon 
the  present  pleadings.  I  shall  enter,  there- 
fore, into  no  inquiry,  whether  the  action 
will  lie  for  a  negro  that  is  dead,  at  the  time 
of  the  institution  of  the  suit;  or  for  one 
dying  after  the  institution  of  the  suit,  and 
respecting  which,  the  Jury  are  permitted 
by  the  pleadings,  (if  there  be  such  a  case,) 


to  inquire  into  that  fact,  as  at  such  poste- 
rior time,  and  at  the  date  of  the  verdict. 
In  order  to  simplify  this  case,  too,  I  will 
consider  this  action  as  having  been  brought, 
only  for  the  negro  Beck.  There  can  be  no 
difference,  in  principle,  between  that  case 
and  the  one  before  us. 

It  is  a  general  principle  of  law,  that  the 
evidence,  the  pleadings,  and  the  verdict, 
all  have  reference  to  the  time  of  instituting 
the  auit.  Thus,  as  to  the  evidence,  it  was 
held  in  I'st  Munf.  22.  [Harrison  v.  Brook] 
that  an  award  made  after  the  institution  of 
the  suit,  was  not  permitted  to  be  given  in 
evidence  on  the  plea  of  non  assumpsit.  As 
to    the  pleadings,    it  was  held  in  the 

354  case  of    Smith  v.  *Walker(q)  that  the 
plea  of  the  act  of  limitations  was  bad 

for  referring  to  the  time  of  the  plea,  instead 
of  that  of  the  institution  of  the  8uit:(r) 
and  a  similar  plea  was  held  to  be  bad,  and 
issue  joined  thereupon  immaterial,  in  the 
case  of  Henderson  v.  Foote.  (s)  As  to  the 
verdict,  the  case  of  Burnley  v.  Lambert(t) 
is  more  than  an  authority.  It  not  only 
negatives  the  idea  that  the  verdict  re- 
lates to  the  time  of  its  rendition,  but 
asserts  that  it  has  relation,  as  to  the 
possession,  to  a  time  anterior  to  that  of 
the  institution  of  the  action,  namely,  to 
the  day  mentioned  in  the  declaration.  It, 
therefore,  goes  beyond  the  point  that  I 
have  occasion  to  contend  for  in  the  present 
instance,  namely,  that  of  the  institution 
of  the  suit,  and  is  a  full  and  pointed  au- 
thority. Mr.  Marshall  as  counsel  for  the 
appellee,  in  that  case,  while  he  admitted 
that  if  the  property  should  perish,  or  be 
disposed  of,  after  the  action  was  brought, 
the  plaintiff  might  recover  the  alternative 
value,  (which  could  not  be  the  alternative 
value,  as  at  the  time  of  rendering  the 
verdict,)  contended,  that  the  time  of  the 
institution  of  the  action,  and  not  a  prior 
time,  formed  the  criterion  as  to  the  proof 
of  possession.  He  contended  for  this  on  the 
ground  that  the  plea  and  declaration  were 
in  the  present  tense,  and  therefore  related 
to  the  time  of  the  institution  of  the  suit. 
The  court  overruled  this  argument,  by  say- 
ing, that  it  proved  too  much :  that  it  would 
equally  prove  that  possession  must  be  shewn 
to  be  in  the  defendant,  not  only  at  the  time 
of  issuing  the  writ,  but  also  at  that  of 
rendering  the  verdict.  This  decision,  there- 
fore, is  a  clear  authority,  that  notwith- 
standing the  verdict  may,  also,  use  words 
in  the  present  tense,  they  do  not  justify  an 
inquiry  into  the  fact  of  possession  as  at 
that  time,  but  relate  to  the  time  put  in  is- 
sue by  the  pleadings.  This  idea  is  further 
corroborated  by  several   cases  in  this 

355  court.     In  thecasesof  Newby's^adm'r 
V.     Blakey(u)    and    Klam    v.    Bass's 

ex*r9(v)  it  was  held,  that  a  defendant  may 
protect  himself  on  the  plea  of  non  detinet 
by  proof  of  five  years  possession  of  the 
negroes,  before  the  emanation  of  the  writ. 
If  a  plaintiff  lies  by,  without  bringing  a 
suit,  for  more  than  five  years,  he  is  not  per- 


(q)  1  Wash.  186. 

(r)  Same  iu  Backboase  v.  Jones. 

(s)  8  Call  248. 

(t)  1  Wash.  806. 

(u)  8  H.  &  M.  67. 

(y)  4  Munf.  801. 
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mitted  to  recover,  and  the  five  years  vesta  a 
title  In  the  defendant.  But  this  inference 
wottld  be  very  unjust,  in  relation  to  a  plain- 
tiff who  has  committed  no  laches,  but,  on 
the  contrary,  has  brought  his  suit  within 
one  month  after  he  lost  the  possession, 
merely  because  the  time  of  rendering  the 
verdict  was  protracted,  by  the  delays  of 
the  courts,  and  the  management  of  the  de- 
fendant, to  a  longer  period  than  five  years 
^from  the  inception  of  the  defendant's  pos- 
session. 

These  principles,  and  these  cases  then, 
clearly  prove,  that  the  Jury  were  limited 
by  the  pleadings,  in  this  case,  to  the  proof, 
of  a  possession,  as  at  the  time  of  the  insti- 
tution of  the  suit,  and  had  no  right  to  re- 
ceive evidence,  or  find  a  verdict,  touching 
the  non-existence  of  that  possession,  as  at 
the  time  of  rendering  the  verdict.  That 
was  a  point  ulterior  to  the  one  made  by  the 
pleadings.  It  was  not  in  issue,  and  there- 
fore it  was  irregular  to  offer  evidence  in 
relation  to  it,  or  find  it  by  the  verdict. 

If  the  plaintiff  could  have  foreseen,  from 
the  pleadings,  that  such  evidence  would 
have  been  offered,  he  might  have  repelled 
that  evidence,  and  the  result  might,  as  to 
the  actual  death  of  the  negro,  have  been 
entirely  different.  We  can,  therefore,  not 
know  this  fact,  in  this  case,  and  are  to  de- 
cide the  case,  as  if  it  were  not  in  the  record. 
That  fact  is,  in  truth,  not  before  us,  which 
is  precluded  by  the  issue  between  the  par- 
ties, and  to  which  the  evidence  and  verdict 
have  been  illegally  and  irregularly  ex- 
tended. We  are  also  to  bear  in  mind,  that 
although  the  negro  is  emphatically  found  to 
be  dead,  it  is  but  little  more  than  finding, 
that  she  was  not  in  the  possession  or 
356  '^power  of  the  defendant,  at  the  time 
of  rendering  the  verdict.  It  is  unim- 
portaut  from  what  cause  this  want  of  pos- 
session proceeded,  whether  from  the  natural 
death  of  the  subject  sued  for,  or,  (for  ex- 
ample,) by  wilful  destruction  of  it,  by  the 
defendant  after  the  institution  of  the  ac- 
tion. In  the  last  case,  it  would  scarcely  be 
contended  that  the  defendant  should  avail 
himself  of  his  wrong,  to  defeat  the  plain- 
tiff's action,  if  this  fact  were  even  found 
by  a  special  verdict. 

If  this  evidence,  therefore,  ought  not  to 
have  been  received,  nor  the  verdict  extended 
to  the  present  point,  what  is  to  be  done  in 
the  actual  case  before  us?  The  verdict  in 
question  is  a  general  verdict,  and  not  a 
special  one.  It  is  not  a  special  one,  because 
it  submits  no  question  of  law  to  the  deci- 
sion of  the  court.  It  is  not  a  special  ver- 
dict, for  the  further  reason,  that  a  Jury 
ought  not  to  submit,  in  such  a  verdict,  a 
matter  which  is  not  pertinent  to  the  issue, 
and  much  less  one  which  is  entirely  out  of 
that  issue.  (7  Bac.  4. )  If  the  issue  relates 
to  the  possession,  as  at  the  date  of  the 
writ,  it  is  entirely  foreign  to  that  issue,  to 
inquire  thereof,  as  at  the  time  of  finding 
the  verdict. 

This  verdict,  however,  is  not  bad  on  ac- 
count of  its  finding,  also,  this  matter, 
which  is  not  in  issue  in  the  cause,  after 
having  found  the  negro  in  question  *'for 
the  plaintiff."  The  finding  of  that  which 
is  within  the  issue,  is  not  vitiated  by  find- 
ing that  which  is   not.     In  such  cases  utile 


per  inutile  non  vitiatur;  and  that  which  is 
not  within  the  issue  will  be  rejected  as  sur- 
plusage, the  jury  having  nothing  to  do 
with  it.  (7  Bac.  p.  20.)  Thus  in  an  action 
of  assumpsit  against  an  executor,  on  a 
promise  by  his  testator,  and  issue  was 
taken  on  the  plea  of  non  assumpsit,  the 
jury  found  for  the  plaintiff,  but  they  like- 
wise found,  that  the  testator  was  dead  be- 
fore the  day  on  which  the  promise  was 
alleged  to  have  been  made.  The  verdict 
was  held  to  be  good,  and  the  last  part  re- 
jected, on    the  principle  of  its  being 

357  surplusage,  and  not  within  *the  issue. 
(7  Bac.  22.)     In  principle,  there  is  no 

difference  between  this  case,  and  the  one 
before  us.  Again,  it  is  a  rule,  that  if  the 
jury  find  one  thing,  which  is  contrary  to 
what  is  confessed  in  the  pleadings,  the  ver- 
dict, as  to  so  much,  is  bad,  and  it  is  to  be 
rejected  as  surplusage ;  for  the  jury  have 
nothing  to  do  with  what  is  confessed  or  ad- 
mitted by  the  pleadings.  (7  Bac.  41.)  In 
the  case  before  us,  the  pleadings,  are  not 
only  restricted  to  the  date  of  the  writ,  as 
to  the  fact  of  possession,  but  the  existence 
of  the  subject  seems  admitted.  On  these 
pleadings,  the  defendant  may  object,  that 
he  does  not  detain  the  negro,  but  that  an- 
other man  does;  or  he  may  say,  that  he 
does  not  detain  the  plaintiff's  negro,  be- 
cause she  is  his  property,  and  not  that  of  the 
plaintiff.  But  on  this  issue,  it  could  never 
for  a  moment  be  considered,  that  the  ex- 
istence of  the  negro  was  denied.  If  a 
tenant  in  dower  pleads,  that  the  demand- 
ant's husband  did  not  die  seised  of  the 
premises,  and  issue  is  joined  on  that  plea ; 
and  the  jury  find  that  he  died  seised,  but 
further  find,  that  the  estate  was  not  liable 
to  dower,  the  latter  part  of  the  verdict  is 
bad,  as  findinc^  what  is  virtually  confessed 
by  the  plea.     \1  Bac.  41. ) 

Again ; — it  is  held  that  the  plea  of  non 
cepit  in  replevin,  confines  the  issue  to  the 
taking,  and  allows  the  property  to  be  in 
the  plaintiff;  and,  therefore,  no  evidence 
shall  be  received,  or  verdict  found  on  this 
plea,  to  disprove  the  property  of  the  plain- 
tiff. (2  Espin.  11. )  So  in  debt  on  a  bond 
to  perform  an  award  made  by  J.  S.  the  plea 
was«  that  J.  S.,  made  no  such  award,  and 
issue ;  the  jury  found '  that  J.  8.  made  the 
award,  but  also  found  matter  in  avoidance 
thereof;  the  last  part  of  the  verdict  was 
held  to  be  bad,  and  was  rejected,  because 
it  was  contrary  to  the  issue.  (7  Bac.  41. ) 
These  cases,  by  analogy,  completely  justify 
a  rejection  of  the  last  part  of  the  verdict 
before  us;  as  being  contrary  to  what  is 
put  in  issue,  and  is  admitted  by  the  plead- 
ings. 

358  *The  decisions   of   this  court  com- 
pletely shew,  that  the  verdicts  of  juries 

may  be  extended,  by  the  clerk,  from  the 
general  form  in  which  they  are  found. 
This  verdict,  so  extended,  would  be,  that 
the  defendant  does  detain  the  negro  in 
question,  and  that  she  is  of  the  value  of 
$375.  The  subsequent  finding  of  the  fact, 
that  she  is  dead,  is  clearly  repugnant  to 
such  extended  finding,  and  is  to  be  re- 
jected. By  the  first  part  of  the  verdict,  the 
jury  not  only  find  the  result  in  favor  of  the 
plaintiff,  but  find  the  fact  also  which  jus- 
tifies that  result,  and  which   is   repugnant 
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to,  anti  overrules  the  latter  finding.  That 
complete  finding  by  them,  so  compounded 
of  law  and  fact,  is  not  to  be  varied  by  any 
subsequent,  and  irregular  finding,  on  which 
they  have  erected  no  counter  conclusion 
nor  authorised  the  court  to  draw  one.  Such 
an  authority  can  only  be  devolved  on  the 
court  by  a  special  verdict. 

If  this  action  were  brought  for  this  single 
negro,  who  had  been  for  years  withheld 
from  the  plaintifif,  and  whose  hires  were 
considerable;  if  on  the  ground  in  question 
the  right  to  the  principal  subject  was  de- 
feated, that  to  the  hires  or  damages  could 
not  I  apprehend  be  sustained ;  and  yet,  this 
would  be  a  case  of  extreme  hardship,  as,  at 
the  time  of  the  emanation  of  the  writ,  the 
right  to  both  was  perfect.  The  damages  fol- 
low as  incidental  to  the  recovery,  but  cannot 
be  obtained,  in  this  action,  without  it 

It  has  been  argued  that  you  must  receive 
this  evidence,  as  at  the  time  of  the  verdict, 
because  that  time  is  the  criterion  as  to  set- 
tling the  alternative  value.  This  has  never 
been  solemnly  established  by  this  court, 
nor  would  the  inference  clearly  result  from 
it,  if  it  had.  In  the  case  of  Bigger's  adm'r 
V.  Alderson  (1  H.  &  M.  54,)  Judge  Car- 
rington,  indeed  gave  this  as  his  opinion, 
but  the  other  Judges  were  silent  on  the 
subject;  and  the  judgment  which  was 
given  in  that  case  did  not  affirm  this  prin- 
ciple. For  any  thing  appearing  in  that 
case,  the  value  was  settled  at  an  an- 
359  terior  time, — and  at  the  *time  of  su- 
ing out  the  writ.  As  for  the  English 
decisions  they  are  so  scanty  on  the  action 
of  detinue,  that  I  can  find  in  them  nothing 
decisive  on  this  point.  It  is  arguing  in  a 
circle  to  say,  that  unless  this  be  the  rule, 
the  plain tifiP  would  get  too  little  for  his 
property.  He  would  so,  in  relation  to  a 
subject  of  increasing  value ;  but  it  may  be 
retorted  that  he  would  get  too  much  in  rela- 
tion to  a  subject  of  a  contrary  character; 
and  as  to  a  subject  of  stable  value,  it  is  im- 
material which  rule  is  to  prevail. 

If  however,  this  could  be  considered  as 
the  settled  law,  in  relation  to  the  alternative 
value,  it  does  not  follow,  that  it  would  at- 
tract to  it  the  principal  inquiry,  relative  to 
the    possession    of   the    subject   itself.      It 


would  not  change  the  issue  made  up  be- 
tween the  parties,  as  to  the  right  of  the 
property,  and  which,  in  terms,  at  least,  also 
extends  to  the  alternative  value.  In  the 
case  of  judgment  for  the  negro  by  default, 
or  on  demurrer,  and  a  writ  of  inquiry  issued 
thereafter,  to  ascertain  the  value,  if  the 
time  resorted  to,  as  to  the  last,  be  that  of 
the  verdict,  the  time  in  relation  to  the  first 
is  undoubtedly  different ;  it  is,  at  least,  that 
of  suffering  the  judgment,  if  not  that  of 
the  date  of  the  writ.  I  apprehend,  there- 
fore, that  the  position  in  question  is  neither 
shewn  to  be  solemnly  settled,  nor  would  the 
inference  contended  for,  clearly  result  from 
it,  if  it  were.  As  for  the  criterion  now 
contended  for,  it  would  destroy  the  action 
of  detinue  altogether,  in  cases  in  which 
the  suit  is  long  protracted,  and  the  subject 
sued  for  is  of  a  decaying  and  perishable 
nature. 

The  ground  taken  however  in  this  opin- 
ion, does  not  extend  to  cases,  in  which  the 
subsequent  death  of  the  negro  is  relied  on, 
by  plea  puis  darrein  continuance,  or  other- 
wise ;  and  in  which  the  plaintiff  had,  con- 
sequently, an  opportunity  to  contest  that 
point  upon  the  evidence.  If  the  criterion 
assumed  by  the  last  part  ot  the  verdict,  be 
sustainable,  the  plaintiff  ought  to  have  an 

opportunity  to  be  heard  upon  it.  I 
360      decide   nothing  however  upon    *that 

point,  I  only  decide  upon  the  actual 
case  which  is  now  before  us,  upon  the 
pleadings. 

As  long,  therefore,  as  we  are,  in  render- 
ing our  judgments,  to  respect  the  allegata 
and  probata  of  the  parties;  as  long  as  we 
are  to  shut  our  eyes  against  facts  which  are 
not  known  to  us  upon  the  pleadings,  and 
are  to  reject  impertinent  matter,  which  ju- 
ries may  put  into  their  verdicts,  we  must 
decide  this  case  for  the  appellant.  We  must 
so  decide  it,  however  the  case  might  be,  if 
through  the  laches  of  the  appellant,  the 
slave  had  been  permitted  to  die,  before  his 
right  had  attached  by  bringing  the  action. 
My  opinion  is  therefore,  and  such  is  the 
opinion  of  the  court,  that  the  judgment  of 
the  Superior  court  be  reversed,  and  entered, 
also,  for  the  slave  in  question,  if  to  be 
had ;  and  if  not  for  her  alternative  value. 
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^^Tbe  quaere  which  occurs  two  or  three  times 
in  the  volume,  as  well  as  in  the  Index,  is  not  a  sue:- 
srestlonof  the  Reporter;  but  is  merely  to  intimate, 
that  the  position  is  stated  doubtincrly  by  the  court; 
or,  that  the  division  of  the  court  prevents  the  estab- 
lishment of  the  principle  as  a  precedent 

ABATEMENT. 
The  death  of  one  of  the  demandants  in  a  writ  of 
rififht,  before  the  trial  abates  the  whole  suit 

Carter  v.  Carr,  146 

ANNUITY. 
An  annuity  is  a  legacy  charged  on   the  whole 
estate  not  specifically  devised. 

Trent  v.  Trent's  ex'x,  174 

APPI>AL  BOND. 
In  actions  on  appeal  bonds,  the  court  of  appeals 
will  not  consider  either  judicial  errors  or  clerical 
misprisions,  occurrincr  in  the  court  below  in  the  oricr- 
inal  suit  in  which  the  party  has  acquiesced,  by  not 
appealincr  to  correct  them. 

Miller  V.  M'Luer.  888 

APPLICATION. 
See  Treasurer,  2. 

APPOINTMENT. 
Where  a  power  of  appointment  is  improperly  exe- 
cuted, and  a  court  of  equity  is  required  to  correct  it, 
equality  is  the  rule. 

Knig-ht  V.  Yarbrouffh,  27 

ARMORY. 
The  statute  of  8d  March  1821.  appropriating  $20,000 
to  the  completion  of  unfinished  work  in  the  armory, 
intended  120,000  in  addition  to  what  had  been  ex- 
pended when  the  act  passed. 

Staples  V.  Commonwealth.  213 

ATTACHMENT. 

1.  Judfirment  on  an  attachment  should  not  be 
quashed  because  the  bond  sriven  on  suiufiritont.  re- 
cited only  the  sum  due  without  mentioning  interest 

Smith  V.  Pearce,  84 

2.  The  defendant  in  attachment  may  enter  bail 
and  plead  without  appearing  In  person.  Ibid. 

3.  The  statute  allowincr  persons  to  interplead  in 
attachment  withoutbail,  applies  only  to  attachment 
for  debt,  not  for  rent 

Hallam  v.  Jones,  142 

BAIL. 
Appearance  bail  becoming  special  bail  is  entitled 
to  prove  the  similiter  to  a  replication  was  added  by 
the  clerk  without  his  consent  and  may  in  such  case 
plead,  notwithstanding  the  similiter  is  added. 

Nadenbousch  v.  M'Rea.  228 

BOND. 
It  is  a  fatal  variance  to  offer  in  evidence  a  bond 
executed  to  A.  surviving  partner  of  A.  B.  &  Co.,  on  a 
declaration  makincr  prof ert  of  a  bond  to  A. 

Moore  v.  Penwick,  214 

BOND— Appeal. 
In  actions  on  appeal  bonds,  the  court  of  appeals 
will  not  consider  either  Judicial  errors  or  clerical 
misprisions  occurrlnsr  in  the  court  below  in  the  orlgr- 
inalsuit,  in  which  the  party  has  acquiesced  by  not 
appealing  to  correct  them. 

Miller  V.  M'Luer,  338 

BOND-Bail. 
Thoufifh  the  name  of  a  person  be  in  the  body  of  a 
bail  bond,  and  it  be  returned  as  executed  by  him  by 
the  sheriff,  it  is  not  his  bond  unless  it  be  in  truth 
executed  by  him. 

Goode  V.  Gait  152 

BOND— PorthcomiufiT. 

Judgment    on  a    forthcoming    bond   cannot   be 

relieved  acrainst  in  equity  on  the  ground,  that  a  slave 

which  by  the  condition  was  lo  be  forthcominsr  on  a 

criven  day  had  runaway  and  could  not  be  produced. 


even  if  a  more  valuable  slave  was  offered  in  his 

Cole  V.  Fenwick,  184 

BOND-  Penal. 
Judflrment  on  a  penal  bond  should  be  for  the  pen- 
alty, to  be  discharged  by  the  sum  actually  due. 

Moore  v.  Fenwick.  214 

CASE. 
Case  or  trespass  will  lie  for  seducing  the  plaintiff's 
daufifhter. 

Parker  v.  EUiotte,  88 

CONSIDERATION. 
A  contract  will  be  set  aside  in  equity  for  inade- 
quacy of  consideration  where  there  is  inequality  in 
the  condition  of  the  parties. 

Geor^re  v.  Richardson,  280 

CONTINUANCE. 
A  continuance   should  be  srranted  the  defendant 
when  the  plaintiff  bas  failed  to  srlve  security  for 
costs  after  a  rule  to  do  so,  until  the  term  at  which 
the  motion  is  made. 

Jacobs  V.  Sale,  128 

COSTS. 
Costs  will  be  allowed  the  appellee  on  reversing  a 
Judg-ment  Injurious  to  him,  if  he  substantially  pre- 
vail in  the  cause. 

George  v.  Richardson,  280 

COVENANT. 

A  covenant  *'to  make  over  by  deed  of  barerain 
and  sale,  and  that  the  wife  shall  annex  such  cove- 
nants as  will  ultimately  assure  the  premises  to 
the  party."  Is  compiled  with,  by  executing  a  deed  of 
barcraln  and  sale  with  relinquishment  of  dower  by 
the  wife,  thoufifh  such  covenant  do  not  pass  the 
lefiral  title. 

Lon?  V.  Colston,  08 

A  party  havincr  covenanted  to  give  820,000  tor 
certain  lands  in  England,  payable  in  money  and 
lands  in  the  U.  SUtes,  will  be  entitled  to  relief  for 
any  deficiency  in  value  in  the  said  lands  In  England 
short  of  that  sum ;  the  $20,000  belncr  considered  an 
advance,  and  not  a  grross  sum  srlven  for  the  lands. 
Lon^r  V.  Colston.  96 

DECLARATION. 
The  declaration  in  a  special  action  on  the  case, 
for  injury  produced  by  improperly  sulncr  out  a  for- 
eign attachment  must  aver  both  malice  and  want 
of  probable  cause. 

Marshall  v.  Bussard.  9 

DEED. 
A  certified  office  copy  of  a  deed  is  admissible  as 
primary  evidence. 

Commonwealth  v.  Preston,  285 

DEMURRER. 
Assifnin?  special  causes  of  demurrer,  does  not 
make  a  demurrer  special,  which  Is  In  Its  nature 
fireneral. 

Miller  V.  M'Luer,  338 

The  joinder  in  demurrer  not  belnsr  added.  Is  not 

an  available  error  in  an  appellate  court,  when  the 

demurrer    has   been    argued  and  decided  on    its 

merits  below,  without  the  objection  bein?  made. 

Miller  V.  M'Luer,  838 

DETINUE. 
The  jury  having  found  for  the  plaintiff  In  detinue, 
but  that  the  slave  died  after  suit  brousrht  and  no 
damag-es;  the  court  must  g-lve  judsrment  for  the 
value  of  the  slave  as  found,  though  she  be  dead;  the 
death  not  belncr  put  In  issue  by  plea  puis  darrein 
continuance. 

Austin's  ex'r  v.  Jones,  841 

DEVISE. 
1.  Lendinfir  a  slave  by  name  to  a  devisee  until  he 
reach  50  years  of  age,    then  to  his  heirs  for  ever" 
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does  not  srlve  tbe  absolute  property  to  the  first 
devisee  from  the  death  of  the  testator. 

Early  v.  Early,  124 

2.  A  devise  of  slaves  for  life,  and  if  the  devisee 
should  die  without  issue,  limitation  over;  is  not  too 
remote  to  take  effect. 

Didlake  v.  Hooper,  IM 

DOWER. 
A  provision  In  lieu  of  dower  will  not  be  disturbed 
8o  far  as  It  Is  only  equivalent  to  dower.  * 

Blanton  v.  Taylor,  209 

ELEGIT. 
The  title  to  land  should  not  be  disturbed  on  an 
elegit  when  derived  by  sale  to  raise  the  purchase 
money,  no  security  but  the  bond  of  the  first  pur- 
chaser beincr  taken  for  payment  of  the  purchase 
money,  and  a  deed  of  trust  which  was  never  re- 
corded. 

Childers  v.  Smith.  196 

EQUITY. 

1.  Where  the  title  to  property  conveyed  in  trust 
to  secure  the  payment  of  debts  Is  in  dispute,  a  court 
of  equity  will  injoin  a  sale  by  the  trustees,  tho'  the 
fact  was  known  to  all  the  parties  when  the  deed  of 
trust  was  executed. 

Land  V.  Tidball,  180 

2.  A  court  of  equity  has  Jurisdiction  to  stop  pro- 
ceedings at  law,  intended  to  reverse  a  judgment 
on  a  forcible  entry,  in  which  a  second  writ  of  resti- 
tution had  been  granted,  the  first  being  lost  without 
any  fault  in  the  plaintiff. 

Ashby  V.  Kiger.  153 

8.  Where  equity  stops  legal  proceedings  involving 

only  the  right  to  possession  of  real  property,  it  will 

do  it  without  obstructing  actions  to  try  the  right  of 

property.  Ibid. 

4.  When  a  Chancellor  fails  on  granting  an  injunc- 
tion to  require  a  release  of  errors,  the  court  of 
appeals  will  still  respect  the  principle.  Ibid. 

5.  The  dismission  of  a  suit  not  conclusive  on  the 
merits,  by  one  court  of  equity,  will  not  prevent 
another  co-ordinate  court  of  equity  from  taking 
jurisdiction. 

Carter  v.  Campbell,  160 

6.  Courts  of  equity,  as  well  as  of  common  law 
have  jurisdiction  in  suits  of  paupers  for  their  free- 
dom, and  in  a  case  proper  for  a  court  of  equity, 
will  appoint  counsel  &c.  to  conduct  the  cause  for 
the  pauper. 

Dempsey  v.  Lawrence,  888 

7.  A  testator  having  left  the  invesment  of  a  char- 
itable fund  to  the  discretion  of  trustees,  a  court  of 
equity  should  not  interfere  in  the  mode  of  invest- 
ment 

Overseers  of  Poor  of  Richmond  County  v. 
Tayloe's  adm'r,  888 


ESTOPPEL. 


See  Evidence,  6. 


EVIDENCE. 

1.  The  testimony  of  the  committing  magistrate 
as  to  what  the  defendant  swore  on  the  commitment, 
is  proper  evidence  in  an  action  for  malicious  pros- 
ecution. 

Guerrant  v.  Tinder.  86 

2.  The  release  of  an  heir  and  distributee  to  an 
administrator,  of  all  interest  in  the  matter  of  con- 
troversy, and  in  the  contract  with  his  ancestor, 
does  not  restore  his  competency. 

Rowt's  adm''r  v.  Kile's  adm*r,  202 

8.  On  the  plea  of  non  est  factum,  it  being  proved 
that  the  son  of  the  plaintiff  said  he  could  counter- 
felt  the  hand  of  the  defendant,  evidence  may  be 
given,  to  shew  the  infamy  of  the  son's  character, 
circumstances  being  proved  which  rendered  the 
execution  of  the  paper  sued  on,  doubtful.  Ibid. 

4.  A  certified  copy  of  a  deed  is  admissible  as  pri- 
mary evidence. 

Commonwealth  v.  Preston,  286 

5.  The  treasury  books  are  conclusive  evidence  of 
the  balances  on  hand  at  any  given  time,  both 
against  the  treasurer  and  his  sureties,  without 
being  pleaded  as  an  estoppel.  Ibid. 

EXECUTOR. 
Trespass  for  the  mesne  profits  of  land  recovered 
in  ejectment  lies  against  an  executor. 

Lee  v.  Cooke's  ex'or,  831 

The  64  S  ch.  104.    1  Rev.  Code,  Is  an  extension  of 

the  4th  Edw.  III.  c  7,  de  bonis  asportatls.  Ibid. 

FORCIBLE  ENTRY. 
See  Equity,  2,  8. 

FRAUD. 
The  vendor's  reuining  possession  of  slaves  after 


he  has  given  an  absolute  bill  of  sale  for  them,  is  in 
itself  fraudulent 

Williamson  v.  Farley.  15 

The  participation  of  a  wife  in  the  fraud  of  her 
husband,  will  not  Impair  her  rights. 

Blanton  v.  Taylor,  209 

FREEDOM. 
The  statute  of  1792  requiring  persons  cominir  Into 
Virginia  with  slaves  to  reside,  to  take  certain  oaths 
&c.,  or  else  the  slaves  will  be  entitled  to  freedom, 
has  no  application  to  the  case  of  a  citizen  of  Vir- 
ginia removing  to  another  state  with  slaves,  and 
after  having  resided  there  some  time,  bringing 
them  back  to  Virginia,  before  the  statute  was  re- 
pealed. 

Barnett  v.  Sam,  281 

Courts  of  equity  as  well  aa  of  common  law  have 

jurlsdtctipn  in  suits  for  freedom;  and  in  a  proper 

case  for  its  interference  will  appoint  counsel  &c. 

Dempsey  v.  Lawrence,  333 

A  negro  held  in  servitude  in  Ohio  under  a  deed 

executed  in  Virginia,  may  assert  title  to  freedom  in 

the  courts  of  Virginia,  and  recover  by  operation  of 

the  constitution  of  Ohio. 

Grlflith  V.  Fanny,  1« 

HEIR. 
The  heir  is  entitled    to  the  real  estate  though 
charged  with  debts,  until  convicted  of  mismanage- 
ment 

Trent  v.  Trent's  ex'x,  171 

INTEREST. 
Back  interest  by  way  of  penalty  for  not  paying 
punctually,  will  be  relieved  against  in  equity. 

Mosby  V.  Taylor,  172 

ISSUE. 
Where  a  court  of  equity  directs  an  issue,  and  the 
testimony  is  conflicting,  the  verdict  should  be  con- 
clusive. 

Carter  V.  Campbell,  ISO 

An  issue  will  be  directed  to  try  whether  a  will 
alleged  to  be  lost  was  ever  in  fact  executed,  and 
what  were  its  provisions. 

Brent  v.  Dold.  211 

A  general  replication  to  the  plea  of  payment  does 
not  constitute  an  issue,  unless  so  considered  and 
treated  by  the  parties. 

NadenbouBch  v.  M'Rae,  2S8 

JUDGMENT. 
The  judgment  of  a  foreign  court  of  admiralty  is 
not  conclusive  that  the  property  and  owners  are 
enemies,  in  a  suit  between  the  underwriters  and  in- 
sured. 

Burke  v.  Granberry,  16 

See  Notes— negotiable,  8,  4. 

LAND. 
A  sale  of  land  by  specified  boundaries,  "supposed 
to  be"  a  given  number  of  acres,  at  a  fixed  price  per 
acre,  is  a  sale  by  the  acre  and  not  in  gross. 

Carter  v.  Campbell,  159 

Where  land  is  sold  at  different  prices  for  different 
parts,  a  Jury  should  assess  the  compensation  for  a 
deficiency  in  quantity. 

Carter  v.  Campbell,  159 

LANDLORD. 
The  landlord  of  a  tenant  at  will  may  peaceably 
eoter  the  premises,  but  an  iUeg'al  search  tor  stolen 
goods  makes  him  trespasser  ab  initio. 

Faulkner  V.  Alderson,  221 

LIEN. 
A  mortgage  of  land  by  a  vendee,  to  secure  the  paj'- 
ment  of  the  purchase  money  due  by  his  vendor  to  a 
prior  vendor,  by  agreement  between  all  the  parties, 
is  a  waiver  of  the  general  Hen,  which  but  for  such 
mortgage,  the  intermediate  vendor  would  have  on 
the  lafid,  to  secure  to  him  the  payment  of  the  pur- 
chase money. 

Tayloe  v.  Adams,  3S 

LIMITATION-of  actions. 
The  plea  of  the  statute  of  Limitations  is  an  issuable 
plea,  and  sometimes  an  honest  plea. 

Tomlin's  adm'r  v.  How's  adm'r,  i 

It  may  be  pleaded  after  a  new  trial  has  been 
granted,  the  Jury  having  found  against  the  pre- 
sumption of  payment  from  the  staleness  of  the  de- 
mand, which  presumption  prevented  its  beine 
pleaded  on  the  former  trial.  Ibid. 

LIMITATION-by  devise. 
Lending  slaves  to  J.  S.  during  life,  should  he  die 
without  issue,  remainder  over,  is  not  too  remote  a 
limitation. 

Didlake  v.  Hooper.  194 
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LOTTERY. 
A  deed  of  trust  conveyinfir  property,   ezceptinir 
prizes  drawn  by  fortunate  adventurers  In  the  lot- 
tery: prizes  drawn  by  the  maker  of  the  deed  and 
lottery,  are  within  the  exception.    Quaere. 

Lyons  v.  Brown.  106 

MILL  DAM. 

1.  A  new  inquest  must  be  held  as  to  the  health  of 
neighbours,  overflowinfir  orchards,  &c.  whenever  a 
mill  dam  already  erected  is  to  be  raised  htsrher. 

Kownslar  v.  Ward,  187 

2.  The  verdict  on  an  inquest  to  assess  damages, 
inquire  of  health,  &c.  on  raisin?  a  mill  dam  higher, 
not  responding  to  all  the  inquiries  to  be  made  by 
the  Jury,  will  be  quashed. 

Kownslar  v.  Ward,  187 

MORTQAOE. 
See  Lien. 

NEW  TRIAL. 
In  trespass  against  several  defendants,  some  of 
whom  are  found  sruilty  and  some  not  ffuilty  on  a 
joint  plea,  a  new  trial  granted  on  motion  of  those 
found  ffuilty.  will  be  awarded  as  to  them  only,  and 
the  other  defendants  shall  not  be  asraln  jeoparded. 
Guerrant  v.  Tinder.  80 

NOTES— negotiable. 

1.  The  sale  of  notes  made  to  be  sold,  by  a  broker, 
and  at  more  than  6  per  cent,  discount,  is  not  usu- 
rious, unless  the  purchaser  know  they  are  so  made 
to  be  sold,  and  that  the  broker  is  a  mere  aeent  for 
sellincr  them.    Quaere. 

Taylor  adm'r  of  HoUoway  v.  Bruce,  42 

2.  Oivinff  further  time,  or  enterinsr  into  a  new  con- 
tract with  the  drawer  of  a  negotiable  note  does  not 
discharge  the  indorser. 

Bennett  v.  Maule's  adm'x,  806 

8.  Are  not  notes  for  the  payment  of  money  within 

the  meaning  of  the  act  of  1804.  p.  506,  S  79, 1  Rev.  Code, 

and  judgment  cannot  be  rendered  in  an  action  of 

debt  on  them,  without  the  intervention  of  a  Jury. 

Metcalfe  V.  Battaile,  101 

4.  On  reversing  a  judgment  by  default  in  such 

action,  the  defendant  will  be  allowed  to  plead  to  the 

merits  in  the  court  below.  Ibid. 

OVERSEERS  OP  THE  POOR. 
Succeed  to  minister  and  vestry  as  trustees    of 
charitable  donations  by  the  statute,  where  there  are 
no  minister  and  vestry. 

Overseers  of  Poor  of  Richmond  County  v. 
Tayloe's  adm'r,  886 

PLEA. 
A  general  replication  of  the  plea  of  payment  does 
not  of  itself  constitute  an  issue,  unless  i  t  be  so  treated 
by  the  parties. 

Nadenbousch  v.  M'Rae,  828 

See  Bail,  Demurrer,  Limitation  of  actions. 

POWER. 

A  devise  with  a  power  to  sell  or  dispose  of  at  pleas- 
ure, among  children  and  grand-children,  is  not  exe- 
cuted unless  something  be  given  to  each  object  of 
the  bounty;  and  giving  part  to  a  son-in-law,  and 
none  to  some  of  the  children  and  grand-children, 
will  be  a  void  execution  of  the  power. 

Knight  V.  Yarbrough,  27 

Where  an  object  of  the  bounty  has  received  any 
part,  he  can  entitle  himself  to  a  further  portion, 
only  by  bringing  into  hotchpot  what  he  has  re- 
ceived. Ibid. 

Where  a  power  of  appointment  has  been  properly 
executed,  and  a  court  of  equity  is  called  on  to  cor- 
rect it,  equality  Is  the  rule.  Ibid. 

See  appointment 

PROFERT. 

It  is  a  fatal  variance  to  offer  In  evidence  a  bond 

executed  to  A.  surviving  partner  of  A.  B.,  &  Co.  on  a 

declaration  making  prof  ert  of  a  bond  to  A.    Quaere. 

Moore  v.  Fenwick.  214 

Where  profert  Is  made  in  the  declaration,  the  ac; 

tual  production  of  the  paper  is  Indispensable. 

Ibid. 
PURCHASE. 
A  purchase  by  the  Insured  under  a  sentence  of 
confiscation,  does  not  take  away  the  right  of  Indem- 
nification for  the  entire  loss. 

Bourke  v.  Granberry,  16 


RELEASE. 
The  release  of  an  heir  and  distributee  to  an  adm'r 
of  all  Interest  In  the  matter  of  controversy  and  In 
the  contract  with  his  ancestor,  does  not  make  htm  a 
competent  witness. 

Rowt's  adm'r  v.  Kile's  adm'r,  202 

RELEASE— of  Errors. 
A  court  of  equity  failing  on  granting  an  injunction 
to  require  a  release  of  errors,  the  court  of  appeals 
will  respect  the  principle. 

Ashby  V.  Kiger,  ,  158 

RENT. 
See  Attachment  8. 

SEDUCTION. 
Either  trespass  or  case  lies  for  seducing  the  plain- 
tiff's daughter. 

Parker  v.  EUlotte.  83 

SHERIFF. 
The  sheriff  may  amend  his  return  on  a  bail  bond. 
Goode  V.  Gait  152 

SIMILITER. 
See  Ball. 

SURETY. 
Giving  farther  time  to  the  principal  discharges 
the  surety. 

Hill  V.  Bull,  140 

But  giving  farther  time  or  entering  into  a  new 
contract  with  the  drawer  of  a  negotiable  note  does 
not  discharge  the  Indorser. 

Bennett  v.  Maulers  adm'x,  806 

SURVEY. 
Where  a  sale  of  land  Is  by  the  acre,  a  right  of 
survey  exists  whether  reserved  or  not  and  may  be 
claimed  at  any  time  before  the  business  is  closed. 
Carter  v.  Campbell,  150 

TRESPASS. 
See  Seduction. 

The  landlord  of  a  tenant  at  will  may  peaceably 
enter  the  premises,  but  an  Illegal  search  for  stolen 
goods,  renders  him  trespasser  ab  initio. 

Faulkner  V.  Alderson,  221 

In  trespass  quare  clausum  f  regit,  the  Jury  may 
assess  damages  for  the  injury  resulting  to  the  char- 
acter of  the  plaintiff  by  an  illegal  search  for  stolen 
goods.    Quaere.  Ibid. 

TREASURER. 

1.  Public  monies  deposited  In  bank  at  any  time  by 
the  Treasurer  as  Individual  property,  will  be  con- 
sidered part  of  a  larger  sum  at  a  subsequent  period 
turned  over  by  him  to  his  successor  In  office,  nothing 
appearing  to  the  contrary. 

Commonwealth  v.  Preston,  286 

2.  The  treasurer  has  a  right  to  apply  any  monies 
turned  over  to  him  by  his  predecessor,  to  the  ex- 
tinguishment of  any  debt  due  by  the  default  of 
such  predecessor  to  the  commonwealth,  such  turn- 
ing over  the  said  money  being  a  payment  by  the 
preceding  to  the  succeeding  treasurer.  Ibid. 

8.  The  nature  of  the  books  kept  by  the  treasurer 
as  matter  of  Evidence.    See  Evidence,  5. 

TRUST  AND  TRUSTEES. 
See  Equity,  1,  7. 

USURY. 
See  Notes— negotiable,  l. 

VERDICT. 
See  Mill  Dam.  1,  2. 

WILL. 
Directing  by  will  thfe  "payment  of  all  just  debts" 
charges  the  whole  estate,  which  charge  Is  not  re- 
leased by  a  subsequent  selection  of  particular  por- 
tions to  be  sold  for  that  purpose. 

Trent  v.  Trent's  ex'x,  174 

An  issue  will  be  directed,  to  try  whether  a  will 
alleged  to  be  lost  was  ever  In  fact  made,  and  what 
were  Its  provisions. 

Brent  v.  Dold,  211 

See  also  Devise,  1,  2. 

WRIT   OF  RIGHT. 
See  Abatement 
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